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ABANDONMENT. 


See  Carriage  of  Goods,  No.  8— Marine  Insurance, 
Nos.  3.  22— Salvage,  No.  4. 

ACCEPTANCE  OF  DRAFTS. 
See  Prise,  No*.  7,  30. 

ACTION  IN  BEM. 

e.  No.  1. 


ADMIRALTY. 
See  Collision,  No.  IS. 

ADMIRALTY  CHARTER. 

i.  No.  25. 


ADMIRALTY  COURT  ACT  1861  (24  Vict.  c.  10),  8.  6. 
See  Practice,  No.  1. 

ADMIRALTY  TRANSPORT  ARBITRATION 
BOARD  RULES,  B.  6. 
See  Arbitration,  No.  1. 

ADMIRALTY  REGI8TRAR,  SERVICE  ON. 
See  Practice,  No.  L 

ADMIRALTY  REGULATIONS. 
See  Collision,  No.  15. 

ADMISSIBILITY. 
See  Principal  and  Agent,  No.  L 

ADMISSION  OF  CLAIM. 
See  Prise,  No.  34. 

ADVANCE  HIRE. 
See  Carriage  of  Goods,  No.  43. 

«  AFFECTION  "  CLAUSE. 
See  Sale  of  Goods,  No.  L 

AFFREIGHTMENT. 

See  Carriage  of  Goods,  Nos  8,  22-JfoWfU 

No.  3. 

AGENCY. 
See  Marine  Insurance,  No.  16. 


ALIEN  ENEMY. 

See  Carriage  of  Goods,  No.  14— Sale  of  Goods, 
Not.  3,  4. 

ALL  RISKS. 
See  Marine  Insurance,  No.  23. 

ANCHOR  LIGHTS. 
See  Collision,  No.  12. 

APPEAL  COURT. 
See  Collision,  Nos.  19,  20— Marine  Insurance,  No.  25 — 


APPORTIONMENT  OF  BLAME. 

Where  vessels  each  materially  contribute  to  a  collision 
the  court  ought  not  to  attempt  to  apportion  the 
blame  unless  there  is  some  clear  indication  of  the 
extent  to  which  one  is  more  blameworthy  than  the 
other.    The  Orduna.   See  Collision,  No.  19. 

APPORTIONMENT  OF  HIRE. 
See  Carriage  of  Goods,  No.  43. 

APPORTIONMENT  OF  SALVAGE. 
See  Carriage  of  Goods,  Nee.  22,  35. 

APPRAISEMENT. 
See  Prise,  No.  Vb-Salvage,  No.  L 

APPROPRIATION. 
8ee  Seaman,  No.  1. 

ARBITRATION. 

1.  Shipping — Ships  requisitioned  by  Admiralty — 
Loss— Damage — AdmiraL'y  Transport  Arbitra- 
tion Board — Power  of  board  to  state  a 
case — Admiralty  Transport  Arbitration  Board 
Rules,  r.b. — The  court  has  power  to  order 
arbitrators  appointed  by  the  Admiralty  Trans- 
port Arbitration  Board  to  state  a  case  on  a 
point  of  law  for  the  opinion  of  the  court. 
Decisions  of  Sankey,  J.  and  of  Low.  J.  affirmed. 
(K.  B.  Dir.).  Be  Lobitos  Oilfields  dnd 
Admiralty  Commissioners ;  Be  Crown  Steam- 
ship Company  Limited  and  same    97 

2.  Submission  of  questions  in  dispute — Award 
bad  in  law  upon  its  face — Whether  court  could 
set  aside. — Certain  trawlers  were  insured  as  to 
three-quarters  of  their  value  in  the  B.  F.  8. 
Insurance  Company  Limited.  To  save  their 
vessels  from  destruction  by  enemy  submarine, 
the  owners  cut  away  the  trawls,  which  were  not 
insured,  and  claimed  a  general  average  contri- 
bution against  the  company,  of  which  the  owners 
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were  members.  The  rules  provided  that  all 
disputes  should  be  settled  in  the  first  instance 
by  a  general  meeting  of  the  company,  or,  on 
appeal,  by  two  arbitrators  and  an  umpire,  none 
of  whom  should  be  lawyers.  The  general 
meeting  having  refused  the  claim,  the  owners 
proceeded  to  arbitration  under  a  submission 
which  provided  that  "  all  matters  in  difference 
in  reference  to  the  said  claim  for  a  general 
average  contribution  are  referred,"  Ac.  The 
umpire  by  his  award  ignored  the  claim  for 
general  average.  On  a  motion  to  set  aside  the 
award :  Held,  that  it  was  bad  as  disclosing 
an  error  in  law  on  the  face  of  it ;  that,  having 
regard  to  the  general  terms  of  the  submission, 
it  was  not  open  to  the  respondents  to  say  that 
a  definite  point  of  law  had  been  submitted  to 
arbitration,  as  to  which  the  decision  of  the 
arbitrator  was  final,  and  that  the  award  must 
be  set  aside.  King  v.  Dureen  (103  L.  T. 
Rep.  844;  (1903)  2  K.  B.  32)  distinguished. 
(K.   B.    Div.)     Parson*   v.    ttrixhnm  Ftshtng 

Smaek  Insurance  Company  Limited    307 

See  Praetiee,  No.  2. 

ARBITRATION  ACT  1889  (52  A  53  Vict.  0.  49), 
as.  4.  23. 
Sec  Praetiee.  No.  2. 

"ARMED  SHIP." 
See  Prize,  Nob.  3.  62. 

ASCERTAINED  VALUE. 

See  Carriage  of  Goods,  No.  44. 
Meaning  of  "ascertained  value."    See  Value. 

AVOIDANCE. 
See  Sale  of  Goods,  No.  3. 

BAILHACHE.  J. 

See  Carriage  of  Goods,  Nos.  38.  43,  ^  «^fl"jf'°"; 
No.  H— Freight— Marin*  Insurance,  Nos.  16,  21,  24 
— Sale  of  Goods. 

BILL  OF  LADING. 
See  Carriage  of  Goods,  Nos.  4.  5.  6,  8  16  17,  13,  23, 
31,  32,  38,  Ab-Prize,  Nos.  7,  19,  30. 

BOUNTY,  PRIZE. 
Sec  Prize,  Nos.  3,  4.  9. 

BRITISH  BRANCHES  OF  ENEMY  FIRM. 
See  Prize,  Nos.  13,  16. 

BRITISH  SHIPS. 
See  Prize  Court,  No.  64. 

BROKERS'  COMMISSION. 
See  Carriage  of  Goods,  Nos.  31,  40. 

BROKER'S   COVER  NOTE. 
See  Sale  of  Goods,  No.  9. 

BURDEN  OF  PROOF. 
See  Collision,  No.  10. 

CANADA. 
.  See  Collision,  No.  16. 

CANCELLATION.  NOTICE  OF. 
See  Sale  of  Goods.  No.  2. 

CAPACITY. 
See  Carriage  of  Goods,  Nos.  20,  26,  27. 


MM 

CAPTORS  AND  EXECUTIVE  OFFICERS, 
DUTIES  OF. 

See  Prize,  No.  20. 
CAPTURE. 

See  Marine  Insurance,  No.  15— Prize,  Nos.  46,  49,  58. 

CAPTURE  ON  RETURN  JOURNEY. 
See  Prize,  No.  29. 

CARGO. 

See  Prize,  Nos.  38,  39,  65— Sal rage,  No.  3. 

CARRIAGE  OF  GOODS. 

1.  Charter-party — General    average  contribution 
— Towage — Absence     of     extraordinary  and 
abnormal    peril— Extraordinary    sacrifice  or 
expenditure  —  Marine    Insurance     Art  1906 
(6  Edw.  7.  e.  41),  s.  66  (2).— By  sect  66.  sub- 
sect.  2,  of  the  Marine  Insurance  Act  1906  it  is 
enacted  that :  "  There  is  a  general  average  act 
where  any  extraordinary  sacrifice  or  expendi- 
ture is  voluntarily  ana  reasonably  made  or 
incurred  in  time  of  peril  for  the  purpose  of 
preserving    the    property    imperilled    in  the 
common  adventure."    All  loss  which  arises  in 
consequence  of  extraordinary  sacrifices  made  or 
expenses  incurred  for  the  preservation  of  the 
ship  and  cargo  comes  within  general  average, 
and  must  be  oorne  proportionately  by  all  who 
are  interested.   But,  in  order  to  come  within 
the  expression  "  general  average  expenditure 
there  must  be  an  expenditure  abnormal  in  kind 
or  degree,  and  it  must  have  been  incurred  on 
an  abnormal  occasion  for  the  preservation  of 
the  property.    It  must  be  incurred  to  avoid 
extraordinary    and    abnormal    peril    as  dis- 
tinguished from  the  ordinary  and  normal  perils 
of  the  sea.    The  plaintiffs  were  the  owners  of 
the  French  barque  E.  L.   The  vessel  left  San 
Francisco,   arrived   at  Queenstown,   and  was 
there  ordered  to  proceed  to  Sharpness.  The 
usual  practice  for  a  sailing  vessel  going  from 
Queenstown  to  Sharpness  was  for  her  to  be 
towed  a  short  distance  out  of  Queenstown  and 
a  short  distance  into  8harpness.    In  this  case 
the  master  hired  a  Dutch  tug  to  tow  him  the 
whole  way,  he  being  of  opinion  that  that  course 
was  necessary  on  account  of  the  presence  of 
submarines.    Hold,  on  a  claim  for  a  general 
average  contribution  in  respect  of  the  hiring 
of  the  tug  from  Queenstown  to  Sharpens,  that 
the  hiring  of  the  tug  was  not  a  "general 
avorage  act  where  any  extraordinary  sacrifice 
or  expenditure  is  voluntarily  and  reasonably 
made  or  incurred  in  time  of  peril  for  tho  pur- 
pose of  prejorving  tho  property  imperilled  in 
the  common  adventure     within  the  ireaning  of 
the  Marine  Insurance  Act  1906.    (Sankey,  J.) 
Sociiti  Nouvelle  d'Armemcnt  v.  Sptllers  and 

Bakers  Limited    16 

2.  Time  charter-party— Hire— Requisition  of  ship 
by  Admiralty— Restraint  of  princes— Frustra- 
tion of  commercial  adventure. — The  doctrine  of 
commercial  frustration  is  applicable  to  a  time 
charter-party.  It  does  not  apply  where  the 
time  charterer  haa  the  use  of  the  vessel  for  some 
purpose  for  which  he  is,  under  the  charter- 
party,  entitled  to  use  her,  even  though  that 
purpose  is  not  tho  particular  purpose  for  which 
ho  desire*  to  use  her.  Whether  the  doctrine  is 
to  be  applied  to  a  particular  time  charter- 
party  depends  upon  the  circumstances,  the  main 
consideration  being  the  probable  length  of  the 
total  deprivation  of  use  of  the  vessel  as  com- 
pared with  the  unexpired  duration  of  the 
charier  partv.  The  parties  have  the  right  to 
claim  that  a  time  charter  party  is  determined 
by  frustration  as  soon  as  the  event  happens  on 
which  the  claim  is  based.  Where  a  party 
desires  to  rely  on  the.  doctrine,  the  question  is 
what  estimate  would  a  reasonable  man  of  busi- 
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neat  take  of  th©  probable  length  of  the  with- 
drawal of  the  Teasel,  having  regard  to  the 
information  before  him,  and  it  will  be  im- 
material whether  hia  anticipation  ia  justified  or 
not  by  the  event.  By  a  charter-party,  dated  the 
2nd  Oct.  1915,  a  ahip  waa  let  on  hire  at  a 
monthly  rate  until  the  19th  Nov.  1916.  In 
certain  events  preventing  the  working 
steamer,  hire  waa  to  cease  until  she  wi 
in  an  efficient  state  to  resume  her 
There  was  an  exception  clause  which  inck 
restraint  of  princes,  but  there  waa  no  provision 
for  cessation  of  hire  in  respect  of  interruption 
of  service  due  to  that  exception.  On  the 
22nd  July  1916  the  ship  waa  requisitioned  by 
the  Admiralty,  and  the  requisition  continued 
until  after  the  19th  Nov.  1916,  the  rate  of  hire 
payable  by  the  Admiralty  being  less  than  that 
payable  under  the  charter-party.  No  informa- 
tion wan  given  by  the  Admiralty  at  the  time  of 
the  requisition  of  the  probable  duration  of  the 
requisition.  The  charterers  claimed  that  the 
requisition  determined  the  charter-party.  Held, 
that  the  requisition  had  frustrated  the  adven- 
ture, and  the  charterers  were  not  liable  for  the 
hire  after  the  date  of  the  requisition.  (Hail 
hache,  J.)  Anolo-N orthem  Trading  Company 
Limited  v.  Emlyn,  Jonet,  and  Willtams    18 

Note. — Since  affirmed  by  Court  of  App.  See 
post.  No.  24,  p.  242 

3.  Contract—  Written  contract  to  $end  goods  by 
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•nt  partly  by  land — Temporary 
partly  by  land — Evidence  varying 
act— Admissibility  of  evidence. — 
of  March  1916.  in  a  printed  form 
with  necessary  additions  written  in,  the  appel 
lants  agreed  to  sell  to  the  respond  cut-  certain 


tons  of  plantation  rubber,  c.i.f .,  "  to  be  shipped 
during  March/ April  1916  by  vessel  or  vessels 
(steam  or  motor)  from  the  East  to  New  York 
direct,  and/or  indirect,  with  liberty  to  call 
and /or  tranship  at  other  ports  " ;  any  question 
regarding  quality  to  be  settled  by  arbitration, 
to  be  demanded  and  held  within  a  certain  time 
"  after  the  arrival  of  the  vesael  ";  payment  to 
be  "  by  cash  against  documents  in  London  or 
before  arrival  of  vessel  or  vessels  at  port  of 
discharge."  The  sellers  made  a  declaration 
under  the  contract  of  fiftoen  tons  as  having  been 
shipped  rid  Seattle  (a  port  on  the  western 
coast  of  the  United  States)  under  a  through  bill 
of  lading,  which  stated  that  the  goods  would  be 
sent  by  rail  from  Seattle  to  New  York.  The 
buyers  objected  to  the  declaration  as  irregular, 
contending  that  the  rubber  ought  to  be  con- 
veyed to  New  York  all  the  way  by  sea.  Arbi- 
trators found  that  after  the  outbreak  of  war 
great  difficulty  waa  experienced  in  obtaining 
•pace  for  shipments  from  the  East,  and  in  con- 
sequence, in  Oct.  1915,  shipments  to  the  eastern 
States  of  the  United  States,  which  had  before 
gone  the  whole  distance  to  New  York  by  water, 
began  to  be  made  by  steamer  to  a  port  on  the 
western  seaboard  of  the  United  States,  whence 
they  were  transmitted  by  rail  to  destination ; 
that  at  the  date  of  the  contract  this  route  from 
the  East  by  sea  and  rail  from  the  Pacific  sea- 
board was  well  known  to  those  engaged  in  the 
trade  as  one  of  the  usual  routes  for  rubber  sold 
on  contracts  in  the  form  of  the  one  in  question ; 
and  that  there  was,  at  the  date  of  the  contract, 
such  a  course  of  business  established  as  would 
make  it  within  the  contemplation  of  the  parties 
that  the  rubber  might  come  by  this  route,  and 
that  goods  forwarded  by  such  a  route  would  be 
a  good  tender  under  the  contract.  They  there- 
fore awarded  that  the  tender  waa  good,  and 
that  the  buyers  were  bound  to  accept  the  same. 
Held  (Scrutton,  L.J.  dissenting),  that  the  con- 
tract waa  to  send  the  rubber  by  sea  all  the  way 
from  the  East  to  New  York ;  that  the  usage 
found  by  the  arbitrators  (assuming  that  they 
had  found  a  usage)  was  inconsistent  with  the 
contract  and  could  not  bo  applied  to  it;  and 
that  therefore  the  tender  was  a  bad  tender,  and 
th©  buyers  were  entitled  to  reject  the  rubber. 


Decision  of  Lush,  J.  (13  Asp.  Mar.  Law 
Caa.  676:  116  L.  T.  Rep.  126)  affirmed.  (Ct.  of 
App.)  Sutro  and  Co.  r.  Heilbut,  Symons,  and 
Co   34 

4.  Charter-party— Cesser  clause— Lien  on  cargo— 
of  discharge  of  cargo  specified  in  charter- 

-Captain  to  sign  bill  of  lading  in  pre- 
form—Without prejudice  to  charter- 
party—  .Vo  provision  in  btil  of  lading  as  to  rats 
of  ducharge  or  lien— Delay  at  port  of  discharge 
— Liability  of  charterer. — A  charter-party  pro- 
vided that  the  cargo  was  to  be  discharged  at  a 
specified  rate  per  day  ;  that  the  captain  should 
have  a  lien  on  the  cargo  for  freight,  demurrage, 
and  any  other  lawful  claim  against  the 
charterer;  and  that  the  charterer's  liability 
should  cease  on  completion  of  shipment,  pro- 
vided the  cargo  was  worth  the  freight  and 
demurrage.  It  also  provided  that  the  captain 
should  sign  bills  of  lading  in  a  particular  form 
without  prejudice  to  the  charter-party.  The 
captain  signed  hills  of  lading  in  the  prescribed 
form,  which  did  not  contain  any  provisions 
regulating  the  rate  of  discharge  of  the  cargo,  or 
give  any  lien  to  the  shipowners  for  demurrage 
or  other  claims  against  the  charterer.  The 
cargo  waa  not  discharged  within  the  time  pre- 
scribed by  the  charter-party.  Held,  that  the 
charterers  were  liable  for  the  delay  at  the  port 
of  discharge,  notwithstanding  the  cesser  clause. 
(Rowlatt,  J.)  Jenneson,  Taylor,  and  Co.  r. 
Secretary  of  State  for  India  in  Council    41 

5.  Carriage  by  sea — Bill  of  lading — Incorporation 
of  Harter  Act— Clause  limiting  liability— Con- 
flict—Cla  use  null  and  void. — A  bill  of  lading 
contained  a  clause  which  in  effect  incorporated 
the  Harter  Act.  The  Act  prohibits  the  insertion 
in  a  bill  of  lading  of  any  clause  limiting  the 
shipowners'  liability  with  regard  to  the  non- 
delivery of  goods  committed  to  their  charge. 
The  plaintiffs  delivered  to  the  defendants  for 
shipment  from  New  York  to  Sydney  a  number 
of  packages  of  merchandise.  Tne  bill  of  lading 
contained  a  •  clause  limiting  the  shipowners 
liability  with  regard  to  the  non-delivery  of  the 
goods.  The  defendants  failed  to  deliver  one  of 
th©  packages  of  the  merchandise.  Held,  thai, 
inasmuch  as  the  bill  of  lading  was  expressed  to 
be  subject  to  the  Harter  Act,  the  clause  limiting 
the  shipowners'  liability  was  null  and  void. 
The  defendants  were  therefore  liable.  (Hor- 
ridge,  J.)    Anthony  Hordern  and  Sons  Limited 

v.  Commonwealth  and  Dominion  Line  Limited  51 

6  BUI  of  lading— Exception  of  King's  enemies- 
Deviation  from  voyage — Destruction  by  enemy 
vessel — Main  object  and  intent  of  the  contract 
— User  of  vessel  for  military  purpose. — Under 
a  bill  of  lading  dated  the  14th  July  1915 
at  Melbourne,  and  signed  by  His  Majesty  the 
King  under  the  style  of  tne  Commonwealth 
Government  of  Australia,  certain  goods  were 
shipped  on  board  *  steamship  bound  from 
Australia  for  London  vid  porta  subject  to 
Government  requirements,  the  ship  having  been 
requisitioned  for  the  Government  service.  The 
bill  of  lading  contained  an  exception  that  the 
Crown  waa  not  to  be  liable  if  the  cargo  was 
lost  owing  to  the  act  of  the  King's  enemies. 
After  having  left  Melbourne  with  troops, 
horses,  and  guns  for  the  Australian  Expedi- 
tionary Force  which  was  then  operating  in  the 
Gallipoli  peninsula,  and  with  other  goods, 
including  those  above  referred  to,  the  steam- 
ship was  used  for  about  three  months  aa  a 
store  or  warehouse  at  Imbros  and  Mudros  for 
supplies  of  meat  required  for  the  troops,  the 
same  being  doled  out  to  them  aa  rations  when 
needed.  When  the  ahip  was  ultimately  on  her 
way  from  Mudrot  to  London  she  was  torpedoed 
by  a  German  submarine  in  the  Mediterranean 
and  the  whole  of  her  remaining  cargo  perished. 
A  Petition  of  Right  waa  accordingly  presented 
by  the  owners  of  the  goods  in  question  claim- 
ing damages  in  respect  of  the  loss  of  their 
goods.   Held,  that  the  suppliants  were  entitled 
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to  recover  damages,  the  bill  of  lading,  having 
regard  to  tho  main  object  and  intent  of  the 
contract,  not  giving  the  Government  the  right 
to  detain  the  ship  for  uie  aa  a  (tore  or  ware- 
bouse,  a  purpose  foreign  to  her  employment 
aa  a  mean*  for  the  carriage  of  goods;  and  that 
therefore  the  ezoeption  clause  did  not  apply. 
Qlynn  t.  Margetson  (7  Asp.  Mar.  Law  Caa.  366; 
69  L.  T.  Rep.  1 ;  (1893)  A.  C.  351)  and  James 
Morrison  and  Co.  Limited  v.  Shaw,  Savill,  and 
Albion  Company  Limited  (13  Asp.  Mar.  Law 
Cas.  504;  115  L.  T.  Rep.  503:  (1916)  2  K.  B. 
733)  considered  and  applied.  Decision  of 
Sankey,  J.  reversed.  (Ct.  of  App.)  Smith  and 
Co.  v.  The  King    53 

Note. — Since  affirmed  by  H.  of  L. 

7.  Charter-party — Hire — Ceuation  of  hire  while 
vessel  damaged — Payment  of  hire  to  be  returned 
when  vessel  in  "  an  efficient  state  to  resume  her 
service." — A  charter-party  provided  that  **  In 
the  event  of  loss  of  time  from  .  .  .  damage  pre- 
venting the  working  of  the  vessel  for  more  than 
twenty -four  running  hours,  Ihe  payment  of  hire 
shall  cease  until  she  be  again  in  an  efficient 
*iate  to  resume  her  service."  The  chartered 
vessel,  having  loaded  some  of  her  cargo,  was 
proceeding  to  another  loading  place,  when  she 
went  aground.  She  discharged  part  of  the 
cargo  on  board  and  was  got  off  seriously 
damaged.  After  discharging  more  of  her  cargo 
at  another  place,  she  proceeded  to  a  port  of 
refuge,  where  the  necessary  repairs  were 
effected.  She  left  dock  on  the  18th  Oct.,  and 
proceeded  to  reload  the  cargo  at  the  places 
where  it  had  been  discharged,  and  completed 
the  reloading  on  the  30th  Oct.  Held,  that  the 
vessel  was  in  an  efficient  state  to  resume  her 
service  "  when  the  repairs  were  completed,  and 
that  the  hire  became  payable  again  from  the 
time  when  tho  repairs  were  completed,  and  not 
from  the  time  when  the  discharged  cargo  was 
reloaded.  (Bailhache,  J.)  Thomas  Smattes  and 
Son  v.  Evans  and  Reid  Limited    59 

8.  BUI  of  lading—Contract  of  affeightment— 
Abandonment  by  crew— Resumption  of  posses- 
sion by  eargo-owner— Effect  on  contract  of 
affreightment.— The  abandonment  of  a  vessel 
by  its  crew  during  a  voyage,  without  any 
intention  to  retake  possession,  gives  the  cargo- 
owner  the  right  to  treat  the  contract  of 
affreightment  as  at  an  end.  The  plaintiffs  were 
the  indorsees  of  bills  of  lading  signed  on  behalf 
of  the  defendants,  the  owners  of  the  ship  /., 
for  the  carriage  of  a  cargo  of  wood  goods 
therein  specified  to  be  delivered  in  good  order 
and  condition  at  Hull  on  payment  of  freight 
as  per  charter-party.  The  J.  duly  proceeded 
on  her  voyage,  but  while  off  the  coast  of  Soot- 
land  she  was  attacked  by  a  German  submarine 
and  the  crew  were  compelled  to  take  to  their 
boats  under  threats  from  loaded  revolvers. 
The  enemy  placed  bombs  on  board  the  vessel 
and  exploded  them,  and  the  last  the  crew  saw 
of  the  vessel  led  them  to  believe  that  she  was 
sinking.  Subsequently,  however,  the  vessel  was 
found  a  waterlogged  derelict  and  towed  into 
port,  where  she  was  taken  posession  of  by  the 
Receiver  of  Wreck.  On  the  sane  day  the  cargo- 
owners  claimed  to  elect  to  tike  possession  of 
their  property  where  the  steamer  then  was. 
Held,  that  the  defendants  had  abandoned  the 
further  performance  of  their  contract  during 
the  voyage,  and,  the  cargo-owners  having 
exercised  their  rights  before  the  shipowners 
had  resumed  possession  of  the  vessel,  the  con- 
tract of  affreightment  was  at  an  end.  The 
plaintiffs  were  therefore  entitled  to  take  their 
cargo  free  of  freight.     (Sankey,  J.)     New  rum 

v.  Bradley    79 

Norc.— Since  affirmed   by  Ct.   of  App.    (see  post. 
No.  23,  p.  180)  and  reversed  by  H.  of  L. 

9.  Discharge  of  cargo— Lay  days— Demurrage — 
Arrival  at  place  of  discharge — Readiness  to 
discharge  .—Where  a  charter-party  or  berth 
contract  does  not  contain  any  express  provision 
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to  name  a  berth,  and  does  not  provide  for 
delivery  at  a  berth  "  as  ordered."  and  the  ship 
arrives  at  the  end  of  the  specified  vqyage  and  is 
anchored  or  moored  waiting  for  orders,  and  is 
ready  to  discharge  in  the  sense  that  there  ia 
nothing  to  prevent  her  being  made  ready  at 
once,  if  desired,  the  lay  days  commence  to  run. 
(Ct.  of  App.)  Armement  Adolf  Deppe  v.  John 
Robinson  and  Co.  Limited    84 

10.  Requisitioning  by  Admiralty  —  Contract — 
Admit  ally  charter-party— Terms—  Loss  of  ship 
—Claim  by  shipowners— Claim  for  interest  on 
unpaid  balance  of  value  of  ship — Whether 
charter-party  is  policy  of  marine  insurance — 
Civil  Procedure  Act  1833  (3  k  4  Will.  4,  c.  42), 
ss.  28.  7A— Marine  Insurants  Act  1906  (6  Bdw.  7, 
r.  41),  ss.  1,  22,  23.— In  the  month  of  Jan.  1915 
the  Admiralty  requisitioned  a  certain  steam- 
ship. There  was  no  charter-party  signed,  but 
it  was  agreed  between  the  Admiralty  Com- 
missioners and  the  steamship  owners  that  the 
terms  of  the  requisitioning  should  be  those 
which  were  contained  in  the  ordinary  Admi- 
ralty charter-party  known  as  T  99.  The  steam- 
ship was  captured  and  destroyed  by  an  enemy 
cruiser  ki  Jan.  1916.  The  Admiralty  paid  a 
certain  sum  on  account  in  respect  of  the  loss  in 
Maroh  1916,  and  a  further  sum  in  Aug.  1916. 
These  two  sums  were  alleged  by  the  shipowners 
to  be  inadequate,  and,  in  accordance  with  the 
terms  of  the  charter-party  T  99,  the  dispute  was 
referred  to  arbitration.  In  the  oourse  of  the 
arbitration  it  was  found  that  the  value  of  the 
steamship  was  in  excess  of  the  amount  paid  by 
the  Admiralty.  The  shipowners  claimed  this 
difference,  and  in  addition  they  claimed  inte- 
rest upon  the  unpaid  part  of  the  value  of  the 
steamship  from  the  date  of  the  loss  until  the 
date  of  the  payment.  The  claim  to  interest 
was  based  upon  three  grounds :  (1)  Under  the 
general  law;  (2)  under  an  implied  promise  to 
pay  in  the  ordinary  course  of  business  between 
the  parties:  and  (3)  under  the  provisions  of 
the  Civil  Procedure  Act  1833  (3  &  4  Will.  4, 
o.  42),  whereby  interest  is  recoverable  in  all 
actions  on  policies  of  insurance  made  after  the 
passing  of  the  Act.  It  was  contended  on  this 
third  point  that  the  Admiralty  occupied  a  posi- 
tion analogous  to  that  of  underwriters,  and  that 
the  charter-party  was  [inter  alia)  a  policy  of 
marine  insurance.  Held,  that  there  were  no 
grounds  upon  which  interest  was  payable  under 
the  circumstances  of  the  oase.  The  parties 
were  bound  entirely  by  the  terms  of  the 
charter-party  T  99,  which  was  a  charter-party 
simply  lor  the  hire  of  the  steamship,  ana  that 
document  did  not  comply,  by  its  provisions, 
with  any  of  the  essential  sections  of  the  Marine 
Insurance  Act  1906,  so  as  to  make  it  a  policy  of 
marine  insurance.  The  Civil  Procedure  Act 
1333  had  therefore  no  application  to  the  case. 
The  alleged  agreement  to  pay  interest  in  the 
course  of  business  was  of  no  substance,  and  waa 
not  supported  by  the  laots.  (Ct.  of  App.) 
Admiralty  Commissioners  v.  Ropner  and  Co.  ...  89 

11.  Charter-party  —  Demurrage  —  Lay  days — 
"  Arrival  of  ship  at  destination — Ordered  for 
safety  to  Cherbourg  to  await  turn  at  Havre — 
Whether  arrived  in  or  off  Havre. — Under  a 
charter-party  dated  the  10th  May  1916  the 
steamship  P.  was  to  load  a  cargo  at  Buenos 
Ay  res,  Havre  being  subsequently  nominated  as 
her  port  of  discharge.  When  at  St.  Vincent 
she  was  ordered  by  the  French  authorities  to 
proceed  to  Cherbourg  to  await  her  turn  for 
entering  Havre,  there  being  considerable 
danger  of  being  torpedoed  while  awaiting  her 
turn  off  Havre.  The  vessel  consequently  went 
to  Cherbourg  and  awaited  there  for  some  days 
her  turn  to  discharge  at  Havre.  A  clause  of  the 
charter-party  provided :  "  Cargo  to  be  dis- 
charged at  the  minimum  average  rate  of  300 
tons  per  running  day  .  .  .  time  to  count 
twenty-four  hours  after  arrival  in  or  off  port 
of  destination  whether  berth  available  or  not, 
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any  custom  of  the  port  to  the  contrary  not- 
withstanding, and  to  be  absolutely  free  of  turn, 
should  steamer  be  longer  detained  demurrage 
to  be  paid  at  the  rate  of  100/.  per  day."  Cher- 
bourg is  about  seventy-five  miles  from  Havre. 
Held,  that  the  lay  days  did  not  run  while  the 
ship  was  at  Cherbourg  waiting  for  her  turn  at 
Havre.  _  It  was  the  ship's  duty  to  arrive  at  her 
destination,  and  any  obstacle,  whether  physical 
or  legal,  which  prevented  the  ship  arriving  was 
for  the  ship's  account  and  not  tne  charterers'. 
The  arrival  at  Cherbourg  was  not  an  arrival 
on  or  off  Havre.  The  shipowners  were  not  pro- 
tected by  the  words  "  to  be  absolutely  free  of 
turn,"  for  the  arrival  at  Havre  was  a  condition 
to  be  fulfilled  before  time  began  to  run  against 
the  charterers.  (Bailhache,  J.)  Owners  of 
Steamship  Plata  v.  H.  Ford  and  Co.  Limited  ...  93 

12.  Time  charter-parties — Admirtdty  requisitions 
— Whether  ehurter-par'ies  terminated — .4dm»- 
rality  hire — Whether  payable  to  charterers  or 
shipowners — Dicisibility  of  hire — Proportions. 
—The  plaintiffs,  by  three  charter-parties  dated 
respectively  July  1913,  Dec.  1913,  and  the  11th 
July  1914,  chartered  three  steamers,  the  A., 
the  IF.,  and  the  T.,  from  the  defendants  for 
periods  of  five  years  from  delivery.  The 
charter-parties  would  expire  respectively  in 
May  1918,  May  1919,  and  March  1920.  The 
owners  were  to  pay  for  the  insurance  of  the 
vessels  and  maintain  them  in  efficiency.  The 
Admiralty,  during  the  course  of  the  war  and 
after  the  delivery  to  the  charterers,  requisi- 
tioned each  of  the  steamers.  The  T.  was  sunk 
by  a  submarine,  but  the  other  vessels  were  still 
under  requisition.  The  Admiralty  form  of 
charter-party  provided  [inter  alia)  that  the 
owner  should  pay  for  insurance  of  the  ship,  and 
that  the  Admiralty  should  not  be  liable  if  the 
steamer  should  be  lost  or  damaged  by  sea  risk. 
The  charterers  claimed  from  the  owners  the 
sums  paid  by  the  Admiralty  to  the  owners,  and 
a  declaration  that  they  were  entitled  to  the 
sums  receivable  by  the  owners  from  the 
Admiralty  less  the  charter  party  hire.  The 
owners  contended  that  the  charter-parties  were 
dissolved  by  the  requisitions,  and  alternatively 
that  the  Admiralty  hire  was  divisible.  Held, 
that  the  charter-parties  had  not  been  termi- 
nated by  the  requisitions.  Held,  also,  that  as 
the  Admiralty  charters  took  effect  partly  out  of 
the  interests  of  the  charterers  and  partly  out  of 
the  interests  of  the  shipowners,  the  Admiralty 
hire  must  be  divided  between  the  two.  The 
principles  to  be  followed  in  the  division  of 
Admiralty  hire  laid  down.  (Rowlatt,  J.) 
Chinese  Engineering  and  Mining  Company 
Limited  v.  Sale  and  Co   95 

13.  Charter-party— Hire  to  eease  in  ease  of  loss 
— Option  to  shipowner  to  substitute  another 
vessel  in  ease  of  loss— Requisition  by  Admiralty 
—War  risks  assumed  by  Admiralty — Lou  of 
steamer  while  under  requisition — Compensation 
payable  by  Admiral'.y—To  whom  payable.— By 
a  charter-party  dated  the  5th  June  1914  the 
plaintiffs  chartered  their  steamer  R.  C.  to  the 
defendant  for  a  term  of  eight  years,  two 
months,  and  eighteen  days  from  that  date  on 
the  conditions  therein  set  out.  It  was  provided 
by  the  charter-party  that,  should  the  vessel  be 
lost,  the  hire  was  to  cease  and  determine  on  the 
day  of  the  loss,  and  any  hire  paid  in  advance 
and  not  earned  should  be  returned  to  the 
defendants,  but  that  the  plaintiffs  should  have 
the  right  to  substitute  another  steamer  to 
continue  the  charter  if  they  so  desired.  The 
plaintiffs  were  to  insure,  and  could  insure  or 
not  as  they  pleased  and  against  such  risks  as 
they  chose.  On  the  17th  Jan.  1917  the  steamer 
was  requisitioned  by  the  Admiralty  on  the 
terms  of  the  time  charter-party  known  as  T.99, 
whereby  the  Government  assumed  war  risks  on 
her  ascertained  value.  In  March  1917  the 
steamer  was  lost  by  war  risks,  and  the  plaintiffs, 
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who  were  the  owners  of  the  steamer,  brought 
the  action,  claiming  a  declaration  that  all  pay- 
ments made  by  tho  Admiralty  in  respect  of  the 
ascertained  value  of  the  steamer  by  reason  of 
her  loss  belonged  to  the  plaintiffs,  and  that 
the  defendants  had  no  claim  to  receive  or 
share  in  such  or  to  be  present  at  any  arbitra- 
tion. Held,  that  the  plaintiffs,  the  shipowners, 
were  entitled  to  the  whole  of  the  compensation 
payable  by  the  Admiralty  in  respect  of  the 
ascertained  value  of  the  steamer  by  reason  of 
such  loss.  (Rowlatt,  J.)  London- A  meriean 
Maritime  Trttding  Corporation  Company 
Limited  v.  Rio  de  Janeiro  Tramway,  Light, 
and  Power  Company  Limited    101 

14.  War— Contract  with  Du-'eh  company — Ger- 
man shareholders — Benefit  of  or  support  of 
enemies — Effect  of  outbreak  of  war. — The  V. 
Company  was  a  Dutch  company,  which  had  all 
its  snares  held  by  three  German  companies.  It 
was  managed  by  two  German  directors  resident 
in  Holland,  but  they'  were  subject  to  the  con- 
trol of  a  supervisory  committee  of  Germans 
resident  in  Germany.  The  plaintiffs,  who  were 
the  owners  of  the  steamship  P.,  entered  into  a 
charter-party  with  the  V.  Company  whereby 
the  steamship  was  chartered  to  the  V. 
Company  for  a  period  of  about  five  years  from 
Feb.  1913.  The  plaintiffs  sought  a  declaration 
that  the  charter-party  was  put  an  end  to  by 
the  outbreak  of  war.  Held,  that  the  main- 
tenance of  the  charter-party  in  a  staie  of 
suspension  during  the  war  would  have  the  effect 
of  supporting  the  enemy  during  the  war,  and 
the  nature  of  the  charter-party  was  such  that 
the  outbreak  of  the  war  made  it  illegal  in  toto 
even  though  suspended  or  postponed  in  per- 
formance. Therefore  the  plaintiffs  were 
entitled  to  the  declaration  asked  for.  (Rowlatt, 
J.)  Claphum  Steamship  Company  Limited  (in 
liquidation)  v.  Xaamloote  Vcnnootsrhnp 
Handel* -en  Transport  Maatsrhappij  Vuleaun, 
Gewcrksrhaft  Deutschcr  Kaiser  of  Hambom, 
Artien-Gesselsehaft  fur  Huttenbetrieh,  and 
Thyssen  and  Co     104 

15.  Charter-party — Demurrage — Detention  after 
lay  days — "  Reasonable  time  " — Unreasonable 
delay — Damages  of  unliquidated  amount  or 
demurrage  a4,  fixed  rate. — Where  a  charter- 
party  declared  that  if  the  ship  to  which  it 
related  were  detained  for  loading  longer  than 
a  stated  period  the  charterers  were  to  pay 
demurrage  at  a  fixed  rate,  provided  that  such 
detention  should  occur  by  default  of  the 
charterers  or  their  agents,  it  was  held  that  a 
detention  which  occurred  after  the  specified  lay 
days  did  not  constitute  a  breach  of  contract  not 
covered  by  the  special  provision  as  to  demur- 
rage payable  for  the  same  and  therefore  giving 
rise  to  a  claim  for  damages  of  an  unliquidated 
amount,  but  that  demurrage  at  the  rate  fixed 
by  the  charter-party  applied  to  the  detention 
which  actually  took  place.  Western  Steamship 
Company  Limited  v.  Amaral,  Sutherldn'1,  and 
Co.  Limited  (12  Asp.  Mar.  Law  Cas.  068;  109 
L.  T.  Rep.  217;  (1913)  3  K.  B.  366)  considered. 
Decision  of  Sankey,  J.  [infra)  affirmed.  (Ct.  of 
App.)  Inverkip  Steamship  Company  Limited  v. 
Bunge  and  Co   110 

16.  Bill  of  lading— Exception  clause— Liberty  to 
carry  by  any  steamer— Right  to  overcarry  and 
tranship— Goods  carried  by  mail  steamer- 
Steamer  calling  at  port  of  destination— Cargo 
not  discharged — Cargo  carried  to  next  port — 
Transhipment  of  cargo — Loss  of  part  of  cargo 
—Loss  by  excepted  risk— Liability.— A  bill  of 
lading  contained  a  clause  exempting  the 
defendants  from  liability  for  the  act  of 
God,  the  King's  enemies,  and  all  perils, 
dangers,  and  accidents  of  the  seas  and 
navigation  of  what  kind  soever,  and 
accidents,  loss  damage,  delay,  or  deten- 
tion arising  out  of  the  employment  of  the 
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defendant  company's  vessels  in  connection  with 
U>e  carriage  of  Hi.  Majesty's  mail.,  or  loea, 
delay*,  or  any  other  consequence,  due  to  rioU 
or  commotion,  transhipment,  warehousing,  or 
to  .hip.  not  (taring  room  at  port  of  tranship- 
ment.  There  was  another  clause  in  the  bill  of 

ading  as  follows:  "The  company  are  to  be  at 
liberty  to  carry  the  said  good,  to  their  port  cf 
destination  by  the  above  or  other  steamer  or 
steamers,  ship  or  ship.,  either  belonging  to  the 
company  or  to  other  persons  proceeding  either 
directly  or  indirectly  to  such  port,  and  in  so 
doing  to  carry  the  goods  beyond  their  port  of 
destination  and  to  tranship  or  land  and  store 
the  goods,  either  on  short  or  afloat,  and  reahip 
and  forward  the  same  at  company's  expense, 
but  at  merchant',  risk."  The  plaintiffs  shipped 
at  3.,  on. board  the  defendant.'  mail  .teamer 

M  a  quantity  of  lead  for  delivery  at  C.  under 
the  bill  of  lading  referred  to.  On  the  arrival  of 
the  mail  steamer  at  C.  there  were  riots  at  that 
port,  which  seriously  interfered  with  the  dis- 
charge of  cargo.  In  consequence  of  these 
difficulties  the  .teamer  left  the  port  without 
having  discharged  the  plaintiff's  lead  and  carried 
it  on  to  B.,  where  it  was  transhipped  to  the  N. 
On  the  way  back  to  C.  this  vessel  (the  N .)  was 
stranded  and  part  of  the  cargo  was  lost.  Held, 
that  the  defendant,  had  liberty  to  overcarry 
the  goods  in  the  circumstances  of  the  case  to 
B.,  to  tranship  them,  and  to  send  them  back 
to  C, ;  and  that  it  was  in  course  of  doing  what 
they  were  entitled  to  do  that  the  goods  were  lost 
by  perils  of  the  aea.  and  the  defendants  were 
protected  from  liability.  (Bray,  J.)  Broken 
H\ll  Proprietary  Company  v.  P.  and  0.  Steam 
Navigation  Compdny    116 

17.  Charter-party— Bill  of  ladinq— Incorporation 
of  charter-party  "condition"  and  "excep- 
tion* "  in  bill  of  ladings-Cargo— Conclusive 
evidence  clause— Whether  incorporated  Incon- 
sistency.—A  claim  made  by  receivers  of  cargo 
for  short  delivery  of  a  number  of  bags  of  sugar 
was  based  upon  a  provision  in  a  charter-party, 
alleged  to  be  incorporated  in  the  bill  of  lading, 
that  the  bill  of  lading  was  to  be  deemed  to  be 
conclusive  proof  of  cargo  shipped.  The  charter- 
party  provided  by  clause  12:  "The  captain  ♦-> 
sign  Eastern  trade  bills  of  lading,  which  are  to 
be  deemed  conclusive  proof  of  cargo  shipped, 
and  their  conditions  to  form  part  of  this 
charter-party.  .  .  ."  The  bill  of  lading 
stated  that  there  had  been  shipped  87,966  bag. 
and  7453  pocket,  of  sugar  and  five  cases  sugar 
samples,  to  be  delivered,  subject  to  the  excep- 
tions and  conditions  thereinafter  mentioned,  in 
good  order  and  condition,  and  continued : 
The  following  are  the  exceptions  and  condi- 
tion, above  referred  to.  Weight,  measure, 
quality,  contents,  and  value  unknown."  _  The 
bill  of  lading  contained  the  word,  in  writing : 
"  Freight  and  all  other  conditions  and  excep- 
tions as  per  charter-party."  The  arbitrator 
found  that  tho  bill  of  lading  numbers  of  bags 
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were  overstated,  and  that  the  ship  delivered 
the  bags  which  it  received  that  the  bill  of 
lading  was  not  conclusive  as  to  cargo  shipped ; 
and  the  receiver,  were  not  entitled  to  recover 
any  sum  from  the  shipowners.  The  appellants 
contended  that,  having  regard  to  the  terms  of 
the  charter-party,  the  bill  of  lading  incorpo- 
rated the  provisions  of  clause  12  of  it,  that  the 
bill  of  lading  was  to  be  deemed  conducive 
proof  of  cargo  shipped,  and  accordingly  that 
the  bill  of  lading  in  question  must  be  deemed 
conclusive  proof  of  cargo  shipped,  and  that  it 
was  not  competent  for  the  arbitrator  to  enter- 
tain the  question  whether  the  quantity  de- 
livered by  the  ship  included  all  the  bag.  which 
it  actually  received,  when  the  deficiency  was 
included  in  the  quantity  stated  in  the  hill  of 
lading  to  have  been  shipped.  The  respondents 
relied  upon  the  clause  in  the  bill  of  lading, 
"  weight,  measure,  quality,  contents,  and  value 
unknown,"  and  contended  that  with  aueh  a  pro- 
the  bill  of  lading  was  not  conclusive  as 
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to  the  quantity  shipped ;  they  disputed  the  in- 
corporation of  the  conclusive  evidence  clause 
and  claimed  that  if  there  was  any  discrepancy 
between  the  charter-party  and  the  bill  of  lading 
the  latter  prevailed.  Held,  that  the  conclusive 
evidence  clause  was  not  incorporated  into  the 
bill  of  lading  as  a  "  condition "  nor  a.  an 
"  exception  of  the  charter-party;  but,  even 
if  it  were  an  exception,  it  was  not  incorporated 
in  the  hill  of  lading,  as  it  was  repugnant  to  the 
"  weight,"  Ac,  unknown  "  clause.  Decision  of 
Lush,  J.  affirmed.  {Ct.  of  App.)  Hogarth 
Shipping  Company  Limited  v.  Blyth,  Green, 
Jourdain,  and  Co.  Limited    124 

18.  Bill  of  lading — Statement  of  shipper  that 
937  ions  were  put  in  board — Statement  qualified 
by  shipowners'  aaent — "  Weight,  measurement, 
contents,  and  value,  except  for  the  purpose  of 
estimating  freight,  unknown "  clause — Prima 
facie  evidence  of  receipt — Onus  of  proof . — A  bill 
of  lading  presented  to  and  signed  by  the  ship- 
owners' agent  stated  that  937  tons  of  ore  were 
shipped.  A  document  attached  to  the  bill  of 
lading  by  the  shipowners'  agent  stated  that  a 
quantity,  .aid  to  be  937  tons,  had  been  received. 
The  bill  of  lading  contained  the  clause 
"  Weight,  measurement,  contents,  and  value, 
except  for  the  purpose  of  estimating  freight, 
unknown."  Held,  that  the  shipowner  wa.  not 
bound  by  the  statement  in  the  bill  of  lading 
that  937  ton.  had  been  received,  and  upon  the 
evidence  he  had  delivered  all  received.  Smith 
v.  Bedouin  Steam  Navigation  Company  (1896) 
A.  C.  701  distinguished.  Jessel  v.  Bath 
(L.  Ren.  2  Ex.  267)  and  Leb  eau  v.  General 
Steam  Navigation  Company  (27  L.  T.  Rep.  447; 

L.  Rep.  8  C.  P.  83)  applied.  McLean  and 
Hojoe  v.  Fleming  (2S  L.  T.  Rep.  317;  L.  Rep. 
2  Sc.  and  Div.  128)  considered.  Decision  of 
Sankey,  J.  reversed.  (Ct.  of  App.)  New 
Chinese  Antimony  Company  Limited  v.  Ocean 
Steamship  Company  Limited    131 

19.  Foreign  ship  in  United  Kingdom — Charter- 
party — Baltic  and  White  Sea  time  charter — 
Exception  of  restraint  of  princes — Emergency 
legislation  of  country  of  owners — Performance 
of  contract  prevented.— -By  a  charter-party 
made  in  the  United  Kingdom  on  the  13th  Nov. 
1916  the  defendants,  who  were  the  Swedish 
owners  of  a  steamer  called  the  Z.,  of  3186  ton. 
gross  register,  chartered  the  Z  to  the  plaintiffs 
for  a  period  of  six  months.  The  steamer  was 
to  be  employed  on  voyage,  between,  certain 
port.,  all  of  which  were  outside  Sweden.  The 
oharter  wa.  on  a  Baltic  and  White  Sea  time 
charter  form,  and  contained  an  exception  of 
restraint  of  princes.  The  owners  and  the  master 
were  Swedish  subject,  ordinarily  resident  in 
Sweden.  The  King  of  Sweden,  in  the  exercise 
of  a  power  given  to  him  by  the  Swedish 
emergency  legislation,  made  decrees  pro- 
hibiting Swedish  ships  of  more  than  200  ton. 

?ross  register  from  carrying  good,  for 
reight  between  porta  outside  Sweden. 
On  the  15th  Nov.  1916  the  ship  loaded  a 
cargo  of  coal  at  Barry,  under  the  charter- 
party,  for  Genoa.  She  went  one  voyage  to 
Genoa  and  delivered  the  coal.   She  then  re- 


turned to  Cardiff,  and  the  plaintiffs  proposed  to 
load  another  cargo  of  coal  tor  carriage  to  Italy. 
Thi.  was  objected  to  by  the  defendant,  on  the 


ground  (inter  alia)  of  the  Swedish  emergency 
legislation,  and  they  (the  defendants)  refused  to 
proceed  with  the  time  oharter.  Held,  that 
there  may  be  a  restraint  of  prince,  where  the 
restraint  can  operate,  and  can  only  operate  in 
the  case  of  a  ship,  upon  the  owners  or  the 
master ;  and  it  is  a  oase  of  restraint  of  prince, 
if  die  performance  of  the  contract  will  render 
the  owner,  or  the  master  liable  to  pain,  and 
penalties — imprisonment  and  fine — and  _  the 
owner,  and  the  master  are  within  the  jurisdic- 
tion of  the  Sovereign  or  Government  by  whose 
law  the  performance  of  a  particular  contract  is 
illegal.  The  defendants  were  entitled  to  rely 
upon  the  exoeption  of  restraint  of  princes. 
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Judgment  for  the  defendants.  Observation*  of 
Bramwell,  B.  in  Rodocanachi  v.  Elliott  (2  Mar. 
L»«Cm.  O.  S.  398  ;  31  L.  T.  Rep.  239;  L.  Rep. 
9  C.  P.  518)  and  of  the  Court  of  Appeal  in 
SanuUm  v.  Briiith  and  Foreign  Marine  /nwr- 
anee  Company  (13  Aap.  Mar.  Law  Cat.  116; 

k-  ^  "pP-  407  '  <1915>  2  K-  B-  TOl)  applied. 
(Bailhaehe.  J.)  Furneu,  Withy,  and  Co. 
Limited  v.  Rederiaktiebolaget  Banco  and 
other*    137 

20.  Charter-party— Cargo  of  maize— Deadweight 
capacity  guaranteed— Whether  lifting  capacity 
or  capacity  to  carry  maize.— A  charter-party 
provided  that  a  ship  should  load  "  a  full  and 
complete  cargo  of  maize  in  bags."  The  ship- 
owners  guaranteed  that  the  ship's  dead-weight 
capacity  was  3200  tons,  and  freight  was  to  be 

Said  on  that  quantity.  The  lifting  capacity  of 
te  ship  was  3200  tons,  but  her  cubic  capacity 
did  not  admit  of  her  loading  3200  tons  of  maize. 
Held,  that  the  guarantee  was  in  respect  of  the 
ship  s  lifting  capacity,  and  not  her  capacity  to 
carry  tons  of  maize.  (Rowlatt,  J.)  W.  Millar 
and  Co.  Limited  v.  Owners  of  Steamthip  Freden  166 

Note.— Since   affirmed   by  a.   of   App.   See  poit, 
No.  26,  p.  247. 

21.  Specified  ,hip — Not  ready  to  load  on  agreed 
date— Ship     tubteqnently     lost— Measure  of 


iqe,.— Where  the  defendants  agreed  with 
the  plaintiffs  that  a  particular  ahip  should  be 
at  a  certain  port  on  a  particular  date  ready  to 
load  a  cargo  of  goods  from  the  plaintiffs'  barges 
to  bo  carried  abroad,  and  the  specified  ship 
was  not  there  on  the  date  agreed  upon  and  was 
sunk  at  sea  on  the  following  dav.  it  was  held 
that  the  defendant*  had  committed  a  breach  of 
their  contract  on  the  day  fixed  for  loading, 
and  that  the  contract  having  come  to  an  end  by 
the  sinking  of  the  ship  on  the  following  day, 
the  measure  of  damages  to  which  the  plaintiffs 
were  entitled  was  limited  to  Ac  two  days' 
detention— namely,  from  the  date  of  the  breach 

#*.».•  ,°r  ,he  endin?  of  th«>  contract. 
(Atkin,  J.)  Auoeiatcd  Portland  Cement  Manu- 
facturer, Limited  v.  Houldcr  Brother,  and  Co. 
Limited    170 

22.  Chortrr-ptirty— Salvage  —  Owner,    liable  for 
peril,  of  the  ,r,i— Admiralty  liable  for  war  rink 
—Apportionment    of   mileage    where    war  ri,k 
imminent.— The  steamship  P.,  which  had  been 
requisitioned  by  the  Admiralty,  and  was  held  by 
them  under  a  time  charter,  broke  her  propeller 
while  in  the  North  Sea  on  a  voyage  from 
Rotterdam  to  the  Tyne.    There   was  a  gale 
blowing  and  a  high  sea  running,  and  there  was 
imminent  risk  of  the  vessel  running  on  to  ■ 
German  minefield.     Another  vessel,  answering 
signals  of   distress,   took  the  R.  in  tow  and 
brought  her  safe  to  Rotterdam.    As  a  result  of 
salvage    proceedings   the   sum   of   3000/.  was 
agreed  to  be  paid  to  the  salvors,  it  being  left 
to  an   arbitrator  to   decide  the   incidence  of 
liability  as  between  the  owners  of  the  JR.  and 
the  Admiralty.    By  clause  18  of  the  charter- 
party  the  Admiralty  were  not  to  be  liable  for 
sea  risks,  but  by  clause  19  the  Admiralty  took 
the  ordinary  war   risk.    An  arbitrator  found 
that  while  the   vessel   was  disabled  she  was 
exposed  to  the  danger  of  driving  on  to  the 
minefield  and  to  added  risk  from  submarines, 
and   that  the  Admiralty  were  liable  to  pay 
750/.,  part  of  the  said  sum  of  3000/..  stating 
his  award  in  the  form  of  a  special  case.  Held, 
that,  although  primarily  the  disablement  of  the 
vessel  was  due  to  perils  of  the  sea,  the  arbitrator 
was  right  in  holding  that  there  was  an  immi- 
nent war  risk  from  which  the  vessel  had  been 
delivered,  and  that  the  award  must  be  affirmed. 
(Bailhaehe,    J.)    Pvman    Steamihip  Company 
Limited  v.  Lord,  Commissioner,  of  the  Admi- 

'<*"y   .171 

Note.— Since  affirmed   by   Ct.  of  App.    See  po,t, 
No.  36.  p.  364. 
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23.  Contract   of  a0reightment— Cargo— Freight — 
"  Abandonment     of  ,hip  by  crew  under  ttreu 
of   enemy   violence — Ship   eventually   wived — 
Abandonment  of  contract    of    affreightment — 
Notice  of  intention  to  abandon. — The  plaintiffs 
were  the  indorsees  of  a  bill  of  lading  signed 
on  behalf  of  the  defendant.',  the  owners  of  the 
ahip  /.,  for  the  carriage  of  a  cargo  of  wood  to 
be  delivered  at  Hull  on  payment  of  freight  as 
per  charter-party.   The  /..  while  off  the  coast 
of  Scotland,  was,  on  the  7th  Oct.  1916.  attacked 
by  a  German  submarine,  and  the  crew  were 
compelled    to    take    to    their    boats  under 
threats  from    loaded  revolvers.     The  enemy 
placed    bombs    on    board    the   J.,     and  the 
last  the  crew  aaw  of    the    vessel    led  them 
to  believe  that  she  was  sinking.   The  master, 
on   arriving   at   Aberdeen   on   the  8th  Oct., 
telegraphed  to  the  owners :  "  Ship  sank  yester- 
day submarine."   On  the  9th  Oot.  the  owners 
wrote  to  the  plaintiffs'  agents:  "...  I  advise 
you  of  the  loss  of  my  steamship  Jupiter,  which 
steamer  was  sunk    by    enemy    submarine  on 
Saturday  last.    The  crew  have  all  been  landed 
safely.  .  .  ."      The    veasel    was  subsequently 
found  a  waterlogged  derelict  and  towed  into 
Leith,  where  she  was  on  the  11th  Oct.  taken 
possession  of  by  the  Receiver  of  Wrecks.  On 
the  same  day  the  plaintiffs  claimed  to  elect  to 
take  possession  of  their  cargo  where  the  steamer 
was.      Held,  by  Pickford  and  Bankea.  LJJ. 
(without    deciding    whether   the    master  and 
crew  had,  on  behalf  of  the  owners,  abandoned 
the  performance  of  the  contract),  that  the  letter 
of  the  9th  Oct.  was  a  notice  by  the  owners  to 
the  plaintiffs  that  the  owners  were  unable  to 
perform  the  contract,  and  that  they  abandoned 
it.   The  cargo  owners  were  therefore  entitled 
to  receive  the  cargo  without  payment  of  freight. 
Hold,  by  Sargant,    J.    (dissenting),    that  the 
master  an  crew  had  not  abandoned  the  con- 
tract, and  that  the  owners'  letter  of  the  9th  Oct. 
waa  not  a  notice  of  intention  to  abandon  the 
contract.    Decision  of  Sankey.  J.  {tup.,  p.  79; 
116  L.  T.  Rep.  659)  affirmed.    (Ct.  of  App.) 
.Vr«rjum  v.  Bradley   .„"...  180 

Note.— Since  reversed  by  H.  of  L. 

24.  Charter  party — Commission  payable  to  char- 
terer,— Whether  commission  payable  on  demur- 
rage a,  well  a,  on  frcight.-^Ylic  plaintiffs,  tho 
shipowners,  sued  the  defendants,  the  char- 
terers, for  137/.,  which  the  defendant*  had 
deducted    from    payments   of    freight   to  the 

{laintiffs  under  a  charter-party  of  the  2 let  Sept. 
915.  Tho  charter-party,  under  which  tho 
charterers  were  to  be  liable  for  freight  and 
demurrage,  by  a  clause  provided  that :  "  A 
commission  of  2j  per  cent,  is  due  on  shipment 


of  cargo  to  "  the  charterers.  "  vessel  lost  or 
not  loft,  whose  agent*  at  port  of  loading  are  to 
attend  to  ship's  business  on  customary  term*." 
The  charterers  contended  that  the  clauee  entitled 
them  to  commission  not  only  on  the  freight, 
but  also  upon  payments  which  they  had  to  make 
to  the  plaintiffs  in  respect  of  demurrage  at  the 
port  of  discharge.  Held,  that  the  defendants 
were  entitled  under  the  clause  to  commission 
on  freight  only,  and  not  on  demurrage  at  the 
port  of  discharge.  Decision  of  Bailhaehe,  J. 
affirmed.  (Ct.  of  App.)  Moor  Line  Limited 
v.  Loui,  Dreyfus  and  Co  

25.  Time  charter-party — Hire — Requisition  of 
ship  by  Admiralty— Restraint  of  prince, — Frus- 
tration of  commercial  adventure. — In  Re  Arbi- 
tration between  Tamplia  Steampthip  Company 
Limited  and  Anglo-Mexican  Petroleum  Pro- 
duet,  Company  Limited  (13  Asp.  Mar  Law 
Caa.  467;  115  L.  T.  Rep.  315;  (1916)  2  A.  C. 
397)  Lord  Loreburn,  though  agreeing  with 
Lord  Buckmaster,  L.C.  and  Lord  Parker 
thai  the  charter  in  that  case  did  not  determine 
when  the  ship  was  requisitioned,  yet  concurred 
with  Lords  Atkinson  and  Haldane  (thus  making 
a  majority)  in  holding  that  the  doctrine  of  com- 
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m (Trial  frustration  applies  to  a 
The  doctrine,  therefore,  applies  to  a  time 
charter.  In  the  6rat  appeal,  by  a  time  charter- 
party,  dated  the  16th  March  1915,  a  vessel  was 
chartered  for  not  leas  than  twelve  months  from 
the  29th  March  1915,  at  a  hire  payable  monthly. 
The  Teasel  was  requisitioned  on  the  30th  Oct. 
1915  by  the  Admiralty.  The  charterers  paid 
hire  up  to  the  30th  Oct.  1915  only.    The  char- 


owners  sued  to  recover  hire  under  the 
charter-party  up  to  the  29th  March  1916,  less 
hire  at  a  lower  rate  received  by  them  from  the 
Admiralty.  The  charterers  pleaded  that  the 
charter-party  had  been  determined  by  the 
requisition.  In  the  second  case,  by  a  charter- 
party,  dated  the  2nd  Oct.  1915,  a  ship  was  let 
on  hire  at  a  monthly  rate  until  the  19th  Nov. 
1916.  There  was  an  exceptions  clause  which 
included  reetrainta  of  princes,  but  there  was  no 
provision  for  cesser  of  hire  in  respect  of  inter- 
ruption of  service  due  to  that  exception.  On 
the  22nd  July  1916  the  ship  was  requisitioned 
by  the  Admiralty,  and  the  requisition  continued 
until  after  the  19th  Nov.  1916,  the  rate  of  hire 
payable  by  the  Admiralty  being  leas  than  that 
payable  under  the  charter-party.  Held,  in 
both  cases,  that  the  requisition  had  frustrated 
the  adventure,  and  the  charterers  were  not 
liable  for  the  hire  after  the  date  of  the 
requisition.  Re  Arbitration  between  Tamplin 
Steamship  Company  Limited  and  Anglo- 
Mexican  Petroleum  Products  Company  Limited 
(sup.)  diacussed.  Decisions  of  Sankev,  J. 
(infra)  and  of  Bailhache,  J.  isup.,  p.  18;  116 
L.  T.  Rep.  414;  (1917)  2  K.  B.  78)  affirmed. 
(Ct.  of  App.)  Counien  of  W  arwiek  Steam- 
ship Company  Limited  v.  Le  .Mr  I  >  I  Soeiite 
Anonyme ;  Anglo-Northern  Trading  Company 
Limited  v.  Emlyn,  Jones,  and  Williams    242 

26.  Charter-party— Cargo  to  be  loaded— Dead- 
weight capacity  guaranteed — Freight  to  be  paid 
on  that  quantity— Whether  lifting  capacity  in 
the  abstract  or  capacity  to  carry  cargo  con- 
tracted for. — A  printed  form  of  charter-party 
provided  that  the  ship  to  which  it  related 
should  load  and  the  charterers  provide  at  a 
certain  specified  foreign  port  "  a  full  and  com- 
plete cargo  of  maize  in  bags."  These  words 
were  substituted  in  place  of  certain  words  which 
were  in  the  printed  form  and  which  were  struck 
out.  The  shipowners  guaranteed  the  ship's 
dead-weight  capacity  to  be  3200  tons,  and 
freight  was  to  be  paid  on  that  quantity.  That 
clause  waa  substituted  for  a  printed  clause 
which  made  freight  payable  per  ton,  the  effect 
of  the  alteration  being  to  make  the  charter- 
party  one  of  a  lump-sum  freight.  The  lifting 
capacity  of  the  ship  was  in  fact  3200  tons. 
But  her  cubic  capacity  did  not  admit  of  her 
loading  maize  at  that  weight.  Held,  that  the 
guarantee  had  reference  to  an  existing  fact, 
and  was  not  a  representation  as  to  the  quantity 
of  the  particular  cargo  which  the  chip  could 
accommodate ;  that  it  was  a  measure  of  the 
ship's  lifting  or  weight-carrying  capacity  in 
the  abstract  and  not  her  capacity  to  carry  tons 
of  maize— i.e.,  the  general  capacity  irrespective 
of  the  particular  cargo  that  she  was  to  carry 
on  the  particular  voyage  in  question.  Maekul 
v.  Wright  (14  App.  Caa.  104)  distinguished. 
Decision  of  Rowlatt,  J.  (sup.,  p.  166;  117  L.  T. 
Rep.  446;  (1917)  2  K.  B.  657)  affirmed.  (Ct.  of 
App.)  William  Millar  and  Co.  Limited  v. 
Owners  of  Steamship  Freden    247 

27.  Charter-party— Clause  guaranteeing  tonnage 
atul  capacity  of  vessel — Lump-sum  freight — 
Claim  by  charterers  for  reduction  owing  to  use 
of  dunnage  in  tootling. — By  a  clause  in  a 
charter-party  the  owners  guaranteed  to  place 
5600  tons  dead-weight  cargo  capacity  and 
300.000  cubic  feet  bale-apace  as  per  builder's 
plan  at  disposal  of  charterers,  provided  'that  if 
the  dead-weight  or  bale-space  placed  at  the 
charterers'  disposal  be  less  than  the  above,  then 


the  lump  sum  freight  which  waa  payable  waa 

to  be  reduced  pro  rata.  Owing  to  the  use  of 
dunnage  for  packing  the  cargo,  the  charterers 
were  constrained  to  leave  behind  32  tons  of 
cargo,  in  respect  of  which  they  claimed  a  reduc- 
tion pro  rata  in  the  freight.  Held,  that,  there 
being  no  restriction  as  to  what  the  cargo  should 
be,  save  that  it  was  to  be  unobjectionable,  the 
question  as  to  how  much  dunnage  ahould  be 
used  waa  for  the  charterers,  and  their  claim 
failed.  (Atkin,  J.)  Thomson  and  Co.  v. 
Droeklebank  Limited   

28.  Freight — Chartered  freight  payable  before 
sailing  on  signing  bills  of  lading— Collection  of 
freight  from  shippers — Snip  partly  loaded — 
Sinking  at  wharf  owing  to  outbreak  of  fire — 
Action  to  recover  freight.— The  appellants 
chartered  a  ship  from  the  respondents  to  earry 
a  cargo  from  Liverpool  to  Archangel  at  a 
certain  freight  per  ton  delivered,  the  freight  to 
be  payable  in  cash  less  3  per  cent,  in  Liverpool 
before  sailing  on  signing  bills  of  lading.  The 
parties  contemplated  that  the  full  cargo  might 
not  sink  the  ship  to  her  marks,  and  the  charter 
provided  that  *'  ahould  the  cargo  not  be  of  a 
nature  to  load  the  ahip  to  her  draught  required 
the  charterers   were  to   pay   freight  on  the 


uaranteed  dead  weight  of  the  ahip— namely. 
iJ25s.  per  ton  on  1950  tons,  her  registered  dead- 
weight, leas  3  per  cent."  This  difference  was 
to  be  paid  on  clearing  in  cash.  Before  the 
cargo  was  completely  loaded  a  fire  occurred  on 
board,  which  resulted  in  the  vessel  sinking  at 
the  dock  side,  and  the  voyage  was  treated  as 
abandoned.  All  the  bills  of  lading  had  not 
then  been  signed.  The  shipowners  sued  the 
charterers,  claiming  to  recover  the  charter 
freight.  Held,  that  under  the  agreement  a 
proportional  part  of  the  advance  freight 
became  payable  on  the  signing  of  each  bill  of 
lading.  Decision  of  the  Court  of  Appeal 
affirmed.  (H.  of  L.)  A.  Coker  and  Co.  Limited 
v.  Limerick  Steamship  Company  Limited    287 

29.  Charter-party— Persons  named  "  as  char- 
terers "  —  Undisclosed  principal  —  Sights.— A 
charter-party  provided  that  the  charterers 
were  to  give  the  owners  not  less  than  ten  days' 
written  notice  at  which  port  and  on  about 
which  day  the  steamer  would  be  redelivered. 
It  also  provided  that  if  the  charterers  should 
have  reason  to  be  dissatisfied  with  the  conduct 
of  the  master  they  were  to  be  entitled  to  ask 
the  owners  to  investigate  it.  There  was  also  a 
provision  that  if  the  steamer  could  not  be 
delivered  by  the  cancelling  date,  the  charterers 
should,  if  required,  declare  whether  they  would 
cancel  or  take  delivery.  The  arbitration  clause 
provided  that  any  dispute  ariaing  under  the 
charter-party  should  be  referred  to  arbitration, 
one  arbitrator  to  be  nominated  by  the  owners 
and  another  by  the  charterers.  In  the  charter- 
party  certain  persons  were  named  "  as  char- 
terers." Held,  that  when  the  name  of  a  person 
was  inserted  in  a  charter-party  of  that  kind 
"  as  charterer  "  the  statement  that  the  person 
named  was  the  charterer  was  a  term  of  con- 
tract, and  not  a  mere  description  of  the  person 
of  the  same  character  as  the  description  "  of 
tho  one  part "  or  "  of  the  other  part." 
(Rowlatt,  J.)    Argonaut  v.  Hani    310 


30.  Requisition— Ship  under  charter  at  time  of 
requisition— Admiralty  taking  war  risk— Value 
at  time  of  loss— Effect  of  requisition  on  value.— 
A  ship  was  requisitioned  by  the  Admiralty 
under  a  charter-party,  which  provided  that  the 
Admiralty  should  take  war  risks  "  on  the 
ascertained  value  of  the  steamer,  if  she  be 
totally  lost,  at  the  time  of  such  loss."  The 
effect  of  the  requisition  was  to  reduce  the  value 
of  the  vessel  as  compared  with  the  value  she 
would  have  had  if  she  had  not  been  under 
requisition.  The  vessel  was  totally  lost  by 
action.    Held,  that  the  proper  value  to 

Digitized  by  Google 


MARITIME  LAW  CASES. 


BUBJ1CTS  OF  Ci8U. 


put  upon  her  wu  the  reduced  value  consequent 

azs:  scat  .^z^L^EE: 

31.  Traders'  goods  on  transport  ship — Bill  of 
lading— Exception  of  King's  enemies— Deviation 
from  voyage— User  of  vessel  for  military  pur- 
poses.—A  Petition  of  Right  was  presented  by 
the  owners  of  goods  shipped  at  Melbourne  for 
London  by  a  steamship  bound  for  London  via 
ports  subject  to  Government  requirements,  the 
ship  having  been  requisitioned  for  the  Govern- 
ment service.  The  bill  of  lading  contained  an 
exception  that  the  Crown  was  not  to  be  liable 
if  the  cargo  was  lost  owing  to  the  act  of  the 
King's  enemies.  After  having  left  Melbourne 
with  troops  for  the  Australian  Expeditionary 
Force,  which  was  then  operating  in  the  Gallipofi 
peninsula,  and  with  other  traders'  goods,  the 
ship  was  used  for  about  three  months  as  a  store 
or  warehouse  at  Imbros  and  Mudros  for  supplies 
of  meat  required  for  the  troops,  the  same  being 
doled  out  to  them  as  rations  when  needed. 
When  the  ship  was  on  her  way  from  Mudros  to 
London  she  was  torpedoed  by  a  German  sub- 
marine and  the  whole  of  her  cargo  lost.  Held, 
that  the  suppliants  were  entitled  to  recover 
damages,  the  bill  of  lading,  having  regard  to 
the  main  object  and  intent  of  the  contract,  not 
giving  the  Government  the  right  to  detain  the 
shin  as  a  store  or  warehouse,  a  purpose  foreign 
to  her  employment  as  a  means  for  carriage  of 
goods,  and  that  therefore  the  exception  clause 
not  not  apply.  Decision  of  the  Court  of  Appeal 
ian'.e,  p.  53;  116  L.  T.  Rep.  515)  upheld.  H.  of 
L.)  Attorney  General  {on  behalf  of  His 
Majesty)  v.  Benjamin  Smith  and  Co   335 

32.  Bill  of  lading — Contract  of  affreightment- 
Ship  torpedoed  on  voyage —  Abandonment  " 
of  ship  by  crew  under  stress  of  enemy  violence 
Ship  salved — Resumption  of  possession  by 
cargo  owners— Liability  to  pay  freight. — The 
plaintiffs. were  the  indorsees  of  a  bill  of  lading 
signed  on  behalf  of  the  defendants,  the  owners 
of  the  ship  /.,  for  the  carriage  of  a  cargo  of 
wood  to  be  delivered  at  Hull  on  payment  of 
freight  as  per  charter-party.  The  /.,  while  off 
the  coast  of  Scotland,  was  on  the  7th  Oct.  1916 
torpedoed  by  a  German  submarine,  and  the 
crew  were  compelled  to  take  to  their  boat* 
under  threat  of  being  shot.  The  enemy  placed 
bombs  on  board  the  /..  and  the  last  the  crew 
saw  of  the  vessel  led  them  to  believe  that  she 
was  sinking.  The  crew  were  picked  up  and 
landed  at  Aberdeen  on  the  8th  Oct.,  and  the 
master  at  once  telegraphed  to  the  owners: 
"  Ship  sunk  yesterday.  Submarine."  On  the 
9th  Oct.  the  owner's  agents  wrote  to  the  plain- 


tiffs, quoting  the  following  letter  from  the 
owner:".  .  .  I  advise  you  of  the  loss  of  my 
steamship  Jupiter,  which  steamer  was  sunk  by 
enemy  submarine  on  Saturday  last.  .  .  . 
The  vessel  was  subsequently  found  a  water- 
logged derelict  and  towed  into  Leith,  where  she 
wa*  on  the  11th  Oct.  taken  possession  of  by  the 
Rccoiver  of  Wrocks.  On  the  aame  day  tho 
plaintiffs  claimed  to  elect  to  take  possession  of 
their  cargo  where  the  steamer  was,  and  there- 
after brought  an  action  for  a  declaration  that 
they  were  entitled  to  delivery  without  payment 
of  freight.  Held  (Lord  Sumner  dissenting), 
that  the  master  and  crew  had  not  abandoned 
the  ship  in  such  circumstances  as  to  indicate 
an  intention  not  to  perform  the  contract,  and 
that  the  owner's  agents'  letter  of  the  9th  Oct. 
wa»  not  a  notice  of  the  abandonment  of  the  con- 
tract such  as  entitled  the  cargo  owners  to  re- 
ceive the  cargo  freo  of  freight.  Decision  of  the 
Court  of  Appoal  (Sarjrant,  J.  dissenting)  (ertife, 
p.  180;  118  L.  T.  Rep.  78;  (1918)  1  K.  B.  217) 
reversed.  (H.  of  L.)  Bradley  and  others  v. 
Xcwsum,  Sdns,  and  Co.  Limited    340 

33.  Charter-party — Brokers'  commission — Custom 
—Inconsistency  with  contract.— A  custom  can 
only  bind  parties  in  the  absence  of  a  special 


at  inconsistent  with  it.  A  time  charter- 
party  provided  by  a  clause  that  "a  commis- 
sion of  3  per  cent,  on  the  estimated  grow 
amount  of  hire  is  due  to  "  the  brokers  on 
signing  this  charter  <ship  lost  or  not  lost)." 
The  ship  was  requisitioned  by  die  French 
Government,  and  no  hire  was  earned  under  the 
charter-party.  The  shipowners  claimed  to  aet 
up  a  custom  by  which  c< 
payable  unless  hire  waa 
charter-party.  Held  that  the  <_ 
sistent  with  the  clause  of  the  charter-party, 
and  could  not  be  aet  up  as  an  answer  to  the 
brokers'  claim  to  commission.  Held,  also,  that 
the  charterers  could  sue  as  trustees  for  the 
brokers.  Robertson  v.  Wait  (1853,  3  Ex.  229) 
approved.  Harley  v.  Nagata  (23  Com.  Cae, 
121)  distinguished.  Decision  of  Bailhache.  J. 
reversed.  (Ct.  of  App.)  Leopold  Walford 
)  v.    Les   Affreteurs    Reunis  Soeiitt 


34.  Charter-party — Payment  of  hire — Cesser  of 
hire— Ship  off  hire— Repayment  of  Aire  for 
period  when  ship  off  hire— Construction— A 
clause  of  a  time  charter-party  provided  that  the 
charterers  should  pay  hire  "  per  calendar 
month,  commencing  from  the  time  the  steamer 
ii  placed  at  the  disposal  of  the  charterers,  and 
pro  rata  for  any  fractional  part  of  a  month  .  .  . 
until  her  redelivery.  .  ,  .  That  the  payment 
of  the  hire  should  be  made  ...  in  cash 
.  .  .  monthly  in  advance."  Another  clause 
provided  that  m  the  event  of  loss  of  time  from 
certain  named  causes  preventing  the  working 
of  the  steamer,  and  lasting  more  than  twenty- 
four  consecutive  hours,  the  hire  should  cease 
until  the  steamer  should  bo  again  in  an  efficient 
atate  to  resume  her  service.  Ono  month's  hire 
waa  paid  in  advance  on  the  7th  Nov.  1915.  The 
ship  went  off  hire  from  one  of  the 


causes  on  the  20th  Nov.  1915,  and  was  not  in  an 
efficient  state  to  resume  her  service  until  the  6th 
Jan  1916.  The  charterers  claimed  to  recover 
the  amount  of  hire  attributable  to  the  period  the 
20th  Nov.  to  the  7th  Dec.  Held,  that  each  pay- 
ment of  hire  was  for  the  ensuing  calendar 
month,  and  not  for  the  next  thirty  or  thirty-one 
days  on  which  the  ship  should  be  on  hire;  that 
there  had  therefore  been  a  failure  of  considera- 
tion in  respect  of  the  period,  the  20th  Nov.  to 
7th  Dec.,  when  the  ship  was  off  hire,  and  that 
the  charterers  were  entitled  to  recover  the 
amount  claimed.  Decision  of  Bailhache,  J. 
affirmed.  (Ct.  of  App.)  Stewart  (C.  A.)  and 
Co.  v.  Phs.  Van  Ommeron  (London)  Limited  ...  350 

35.  Requisition— Charter-party — Perils  of  the  sea 
— Admiralty  liable  for  war  risks — Salvage — 
Apportionment  of  salvage. — On  the  17th  Feb. 
1915  the  steamship  /;'..  which  had  been  requisi- 
tioned by  the  Admiralty  and  was  held  by  them 
under  a  time  charter,  broke  her  propeller  in 
the  North  Sea  on  a  voyage  between  Rotterdam 
and  the  Tyne.  A  gale  was  blowing  and  a  high 
sea  running,  and  there  was  imminent  risk  of  the 
vessel  running  on  to  a  German  minefield. 
Another  vessel  took  the  //.  in  tow  and  brought 
her  safely  to  Rotterdam.  As  a  result  of  salvage 
proceedings,  the  sum  of  3000/.  waa  agreed 
to  be  paid  to  the  salvors,  it  being  left 
to  an  arbitrator  to  decide  the  incidence  of  lia- 
bility as  between  the  owners  of  the  ship  and  the 
Admiralty.  By  the  dharter-partv  the  Admiralty 
were  not  to  be  liable  for  eea-risks,  but  took  the 
ordinary  war  risks.  The  arbitrator  found  that 
while  the  vessel  was  disabled  she  was  exposed 
to  the  danger  of  driving  on  to  the  minefield  and 
to  added  risk  from  submarines,  and  that  the 
Admiralty  were  liable  to  pay  750/.,  part  of  the 
said  sum  of  3.000/.  Held,  that,  the  ship  having 
been  saved  from  war  risks  as  well  as  from 
marine  risks,  the  arbitrator  was  right  in  law  in 
finding  the  Admiralty  liable  to  pay  for  a  por- 
tion of  the  salvage  services.  Decision  of 
Bailhache,  J.  [sup.,  p.  171;  118  L.  T. 
Rep.  30;   (1918)  1  K.  B.  480)  affirmed. 
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of  App.)    Pymun  Steamship  Company  Limited 
v.  Lord*  Commissioners  of  the  Admiralty    364 

36.  Time  charter — Requisition  of  ship — Frustration 
of  adventure. — The  doctrine  of  frustration 
applies  to  a  time  charter  as  well  as  to  a  voyage 
charter.  The  appellants  were  the  owners  of  the 
steamship  Q.,  which  had  been  chartered  by  the 
respondents  under  a  time  charter-part?-,  dated 
the  16th  Feb.  1015,  for  a  period  of  twelve 
months  from  the  time  the  vessel  should  be 
placed  at  the  disposal  of  the  charterers.  The 
charter-party  included  the  usual  exceptions  of 
arrests  and  restraints  of  princes,  rulers,  and 
people.  The  Question  was  whether,  as  the  result 
of  the  general  requisition  of  the  Q.  by  the 
Government  after  the  date  of  the  charter-party, 
but  before  the  vessel  had  entered  on  hex  service 
under  the  contract,  the  adventure  contemplated 
by  the  charter-party  becamo  frustrated  and  the 
contract  thenceforth  inoperative.  Tho  vessel 
was  released  after  some  months  to  the  appel- 
lants on  their  undertaking  to  supply  the 
Government  with  another  vessel  in  her  stead. 
On  the  vessel  being  released  the  appellants  sold 
her  to  a  third  party.  In  an  action  t>y  the  char- 
terers claiming  damages  for  breach  of  the  char- 
ter party  :  Held,  (1)  by  all  their  Lords!  kips,  that 
the  doctrine  of  frustration  was  not  excluded  by 
the  terms  of  the  charter-party ;  and  (2)  (Viscount 
Haldane  dissenting)  that  the  requisition  of  the 
vessel  for  an  indefinite  period  so  destroyed  the 
identity  of  the  chartered  service  as  to  entitle 
the  shipowners  to  treat  the  charter-party  as  at 
an  end  from  the  date  of  the  requisition.  (H.  of 
L.)    Bank  Line  Limited  v.  Arthur  Capel  and 

C°   370 

37.  Charter  ■party—Chartered    ship  re, 
when  built— Charter-party  suspends 
requisition  —  Sale   of  ship  —  Repudiation  of 
charter-party  by  owner— Inability  to  perform 
charter-party.— The    defendant    chartered  a 

ner  to  the  plaintiffs  for  threo  years  from  tho 
she  was  built  and  fit  to  aail,  provided  that 
the  steamer  should  be  requisitioned  by  tho 
Ity,  owners  and  charterers  are  to  be  held 
harmless,  and*  any  time  during  which  the 
steamer  is  so  requisitioned  shall  be  for  owners' 
account,  and  hire  under  this  contract  shall  cease 
for  the  period.  Tho  contract,  however,  shall  be 
prolonged  by  such  period."  The  ship  was  built 
and  requisitioned.  During  the  requisition,  and 
while  the  charter-party  was  suspended  during 
the  requisition,  the  defendant  sold  the  ship.  No 
arrangement  was  made  with  the  buyers  that  the 
charter-party  should  be  performed.  Held,  that 
the  defendant  had  put  it  out  of  his  power  to 
hand  over  as  of  right  the  ship  to  the  charterers 
at  the  end  of  tho  requisition,  and  that  he  had 
repudiated  the  contract.  Fratelli  Sorrcntino  v 
Buerger  (13  A»p.  Mar.  Law  Cas.  164;  113  L.  T. 
Rep.  840;  (1915)  3  K.  B.  367)  distinguished. 
(Decision  of  Rowlatt,  J.  affirmed.)  (Ct.  of 
App.)  Omnium  (Enterprises  and  others  v. 
Sutherland    402 

38.  Ml  of  lading — Option  to  select  one  of  certain 
named  pons  as  port  of  discharge— Ship  ordered 
by  consignee  to  impossible  port— Impossibility 
known  to  consignee — Liability  for  freight.— A 
cargo  of  nitrate  was  sold  to  the  defendants,  and 
•t  was  loaded  on  board  tho  plaintiffs'  ship  S. 
The  bill  of  lading,  indorsed  to  the  defendants, 
described  tho  ship  as  bound  for  certain  named 
porta  in  the  United  Kingdom  "  for  orders,"  and 
did  not  mention  any  port  of  destination.  It 
contained  tho  clause,  "Payment  of  freight  and 
all  other  conditions  as  per  charter-party."  Tho 
charter-party  provided  that  tho  port  of  dis- 
charge might  bo  "  any  safe  port  in  the  United 
Kingdom,  excluding  Manchester  Canal  "  and 
certain  named  ports  in  Denmark,  including 
Aalborg.  On  arrival  of  tho  ship  in  the  United 
Kingdom  she  received  orders  'from  the  de- 
fendanta,  tho  consignees,  to  proceed  to  Aalborg. 
At  that  time  it  was  impossible  to  take  a  cargo 


MM 

of  nitrate  to  that  port,  owing  to  the  fact  that 
the  British  authorities  had  prohibited  any 
further  importation  of  nitrate  into  Denmark  for 
that  year.  This  was  known  to  the  defendants. 
The  master  accordingly  refused  to  accept  the 
order,  and  discharged  the  cargo  in  one  of  the 
named  ports  in  the  United  Kingdom.  Bail- 
haohe,  J.  held  that  in  the  circumstances  the 
nomination  of  Aalborg  as  the  port  of  discharge 
when  it  was  known  to  the  defendants)  that  the 
ship  could  not  proceed  there  owing  to  the  restric- 
tion on  the  carriage  of  nitrates  from  tho  United 
Kingdom  to  Denmark  was  no  exercise  of  the 
option  at  all.  It  was  a  mere  nugatory  nomina- 
tion which  could  not  be  acted  upon.  It  was  the 
duty  of  the  defendants,  on  the  arrival  of  the 
ship  in  the  United  Kingdom,  to  give  her  orders, 
within  the  limits  of  tho  ports  mentioned  in  the 
charter-party,  to  go  to  some  port  to  which  she 
could  proceed  within  a  reasonable  time.  The 
defendants  ought  to  have  selected  some  port  in 
the  United  Kingdom,  and  the  plaintiffs  were 
therefore  entitled  to  succeed  in  their  claim  for 
freight,  tea.  Hold,  on  appeal,  that  there  was  a 
term  implied  in  the  bill  of  lading  that  the  de- 
fendants should  order  the  ship  to  proceed  to  a 
possible  port,  and  thereby  givo  the  plaintiffs 
an  opportunity  of  earning  freight,  and  that  as 
the  defendants  had  failed  to  name  a  possible 
port,  the  plaintiffs  were  ontitled  to  discharge 
the  oargo  where  thoy  did,  and  to  be  paid 
freight.  Judgment  of  Bailhache,  J.  (1919) 
1  K.B.  388)  affirmed.  (Ct.  of  App.)  Aktiesels- 
kabet  Olivebanh  v.  Dansk  Svovfsyrc  Fabrik  ...  426 

39.  Charter-party  —  Stowage  —  Owners  to  be 
responsible  —  Chloride  of  lime  in  iron 
drums  loaded  below  deck — Leakage  of 
fumes  during  voyage — Damage  to  cargo — 
No  improper  stowage — Damage  due  to 
latent  defect  in  drums — Liability. — A  charter- 
party  provided  that  the  charterers  should  pay 
the  expense  of  loading  and  discharging  ;  that  the 
stowage  should  be  under  the  control  of  the 
master,  and  that  the  owners  should  be  respon- 
sible for  the  proper  stowage  and  correct  de- 
livery of  the  cargo.  Part  of  the  cargo  loaded 
under  the  charter-party  consisted  of  chloride  of 
lime  in  iron  drums,  all  of  which  when  presented 
for  carriage  were  apparently  in  good  condition. 
The  agents  of  the  charterers,  who  saw  to  the 
loading,  stowed  tho  chloride  of  lime  below  deck, 
although  the  shippers  of  the  chloride  of  lime 
intended  it  to  be  carried  on  deck,  and  had 
marked  the  drums  accordingly.  During  the 
voyage,  owing  to  a  latent  defect  in  the  drums, 
the  chloride  of  lime  corroded  the  drums  and 
fumes  escaped,  causing  damage  to  the  other 
cargo  in  the  hold.  Claims  were  brought  against 
the  charterers  by  tho  holders  of  the  bills  of 
lading  of  the  cargo  thus  damaged,  and  the 
charterers  having  paid  these  claims,  now  claimed 
to  be  indemnified  by  the  shipowners  on  the 
ground  of  alleged  improper  stowage.  Held, 
that  the  provision  in  tho  charter-party  that  the 
owners  were  to  bo  responsible  for  proper 
stowago  of  the  cargo  did  not  amount  to  an 
absolute  warranty.  It  only  meant  that  tho  ship- 
owners would  not  be  in  any  way  negligent  in  the 
matter  of  the  stowage  of  tho  cargo.  Therefore, 
in  tho  absence  of  negligence  on  tho  part  of  the 
master  in  allowing  the  drums  of  chloride  of 
limo  to  be  carriod  below  deck  instead  of  on 
deck,  tho  shipowners  were  not  liable  to  in- 
demnify tho  charterers.  (Bailhacho,  J.)  Union 
Castle  Mailt  Steamship  Company  Limited  v. 
Bordcrdale  Shipping  Company  Limited  ,  435 

40.  Charter-party— Chartering  brokers'  commis- 
sion—Custom of  trade— Inconsistency  with  eon- 
tract.— A  time  charter-party  provided  by  a 
clause  that  "  a  commission  of  3  per  cent,  on  the 
estimated  gross  amount  of  the  hire  duo  to  "  the 
brokers  '*  on  signing  tho  charter  (ship  lost  or  not 
lost)  The  charter-party  also  provided  that  if 
the  ship  should  be  requisitioned  by  the  French 
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the  charter-party  should  thereby  be 
cancelled.  The  ehip  waa  requisitioned  by  the 
French  Government,  and  no  hire  wsa  earned 
under  the  charter-party.  In  an  action  by  the 
brokers  to  recover  commission  from  the  ship- 
owners, it  was  agreed  that  the  question  should 
be  dealt  with  as  if  the  charterers  were  joined 
as  co-plaintiffa,  and  evidence  was  given  of  a 
custom  that  unless  hire  was  earned  no  commis- 
sion was  payable.  Held,  that,  assuming  the 
custom  was  established,  it  would  be  inconsistent 
with  the  above  clause  in  the  charter-party,  and, 
there  being  no  evidence  of  «  collateral  or  inde- 
pendent agreement  varying  that  clause,  tho 
custom  could  not  be  set  up  as  an  answer  to  the 
brokers'  claim  to  commission.  Held,  also,  that 
the  charterers!  could  sue  as  trustees  for  the 
brokers.  RoberUon  v.  Wait  (1853  3  Ex.  229)  ap- 
proved. Decision  of  the  Court  of  Appeal 
affirmed.  (H.  of  L.)  Let  Affriteun  Reumt 
Societi  Anonyme  v.  Leopold  Watford  (London) 
L i m 1 1 f  1 1     . . .    ,4,    ...    ,,,    ...    ...  ...  ... 

41.  Charter-party — Ship  chartered  to  load  full 
cargo  of  tteel  billett— Specified  rate  of  freight— 
Part  load  only  of  tied  billett— General  cargo  to 
make  up-Chartered  rate  not  applicable— Quan- 
tum meruit.— Tho  steamship  S.  was  chartered  by 
the  plaintiffs,  who  were  the  chartered  owners,  to 
the  defendants  to  load  a  full  cargo  of  steel  billets 
for  carriage  from  Liverpool  to  Nantes  at  the 
rata  of  23s.  a  ton.  Tho  defendants  loaded  a 
cargo  of  which  1208  tons  only  were  steel  billets, 
tho  rest,  some  987  tons,  being  general  cargo. 
The  plaintiffs  were  not  aware  that  a  general 
cargo  was  being  loaded.  The  master,  who  had 
a  copy  of  the  charter-party,  knew  it.  He  was 
in  the  employment  of  tho  shipowners,  although 
ho  waa  acting,  for  the  purposes  of  receiving  and 
carrying  the  cargo,  as  the  agent  of  the  plaintiffs. 
The  current  rate  of  freight  for  general  mer- 
chandise was  higher  than  the  charter-party  rate. 
Bailhache,  J.  held  that  the  charter-party  rate  of 
freight  did  not  apply  to  tho  general  cargo,  and 
for  that  the  defendants  must  pay  on  a  quantum 
meruit.  Hold,  on  appeal,  that  there  must  be 
implied  a  promise  by  tho  defendants  to  pay  the 
current  rate  for  such  part  of  the  cargo  as  was 
general  merchandise,  as  in  loading  general  mer- 
chandise they  were  acting  entirely  outside  the 
original  contract.  Decision  of  Bailhache,  J. 
(infra\  affirmed.    (Ct.  of  App.)   Steven  and  Co. 

v.  .4iirw  Bromley  and  Son   455 

42.  ('harter-pttrty  —  CuiHtlrurtiim  —  Demurrant' 
— Lay  dttyt — Exception! — "  Alwayt  provided 
ttcamcr  run  tlitchttrge  tit  thit  rule.  — The  terms 
of  a  charter-party  providod  that  the  charterers 
of  the  ship  were  to  unload  its  cargo  of  timber  at 
tho  rate  of  100  standards  per  day,  "  always  pro- 
vidod steamer  can  .  .  .  discharge  at  this  rate." 
Owing  to  the  shortage  of  labour  at  the  port  of 
discharge  the  ship  was  detained  heyond  the 
number  of  lay  days.  Held,  that  the  general 
rule  established  by  the  authorities  was  that  if 
the  charterer  had  agreed  to  load  or  unload 
within  a  fixed  period  of  time  (and  id  eertum  ett 
quod  cerium  retldi  potetl)  he  was  answerable 
lor  the  non-performance  of  that  engagement 
whatever  the  nature  of  the  impediments,  unless 
they  were  covered  by  exceptions  in  the  charter- 
party,  or  arose  through  the  fault  of  the  ship- 
owner or  those  for  whom  he  was  responsible ; 
and,  as  there  was  no  default  here  on  the  part  of 
the  shipowners,  the  charterers  were  liable  to  pay 
demurrage.  Held,  further  (I»rd  Wrenbury  dis- 
senting), that  the  proviso  in  the  charter-party 
should  bo  read  as  referring  to  the  Structural 
capacity  and  fitness  of  the  snip  for  discharging, 
and  did  not  extend  to  mere  inability  on  the  part 
of  the  ship  to  find  labour.  The  charterer  was 
not  excused  by  the  fait  that  the  shipowner  as 
well  a-  himself  was  prevented,  without  any  fault 
on  his  part,  from  doing  his  share  of  the  work. 
Decision  of  the  Second  Division  of  the  Court  of 
Sessions,  reported  tub  nom.  Th.  Frondal  and 


ran 


William  Alexander  and  Sont  (56  S.L. 

rds.) 

Alexander  and  Sont  v.  Aktiettltkabet  Dump- 


Co.  V 

Rep.  60),  affirmed.    (House  of  Lords. 


(56 

William 
I  Damp- 

tkebet  Hanta  and  othert    493 

43.  Charter-party— Hire  payable  in  advance — 
Default  in  payment  of  hire — Withdrawn!  of  thip 
from  g  err  ice  of  charter  ert — Redelivery  to  owner 
— Apportionment  of  hire. — By  a  time  charter- 
party  the  owner  of  a  ship  placed  the  use  of  the 
ship  and  her  master  and  crew  at  the  disposal  of 
the  charterers  for  twelve  months.  Hire  was 
payable  monthly  in  advance  from  the  day  of  the 
ship's  "  delivery  until  her  "  redelivery  "  at  a 
port  in  West  Italy  or  the  United  Kingdom  at 
the  charterers'  option.  Failing  the  punctual 
and  regular  payment  of  the  hire,  the  owner  waa 
to  be  at  liberty  to  withdraw  the  ship  from  the 
service  of  the  charterers  without  prejudice  to 
any  claim  the  owner  might  otherwise  have  on 
the  charterers.  On  the  10th  Jan.  1917  a  month's 
hire  became  due.  but  was  not  paid.  On  the 
next  day,  while  the  ship  was  making  for  Barry 
under  charterers'  orders,  the  owner  by  letter 
to  the  charterers  withdrew  her  from  their 
services.  The  ship  arrived  at  Barry  on  the 
23rd  Jan.  The  charterers  having  claimed  a 
declaration  that  the  charter-party  was  still  sub- 
sisting, the  owner  counter-claimed  for  hire  from 
the  11th  Jan.  to  the  23rd  Jan.,  on  the 
ground  that  the  ship  was  not  redelivered 
to  him  until  the  25th  Jan.  Held,  that 
there  being  no  demise  of  the  ship,  but 
only  a  contract  for  her  services,  the  word 
"  redelivery  "  was  inappropriate  and  could  not 
be  construed  literally ;  that  the  ship  was 
redelivered  when  the  owner  withdrew  her  from 
the  service  of  the  charterers ;  and  that  he  could 
not  recover  hire  for  the  uso  of  the  ship  after 
the    11th    Jan.    (Ct.    of    App.)    Italian  State 

v.  Mavrogordatot  and  another    504 


44.  Charter  party  —  T.  99  —  Requitition  —  Lott 
— Enemy  action.  —  A  tc  ert  ained  value.  —  The 
claimants,  the  Lloyd  Beige  (Great  Britain) 
Limited,  a  British  company  under  Belgian 
State  control,  were  the  owners  of  the 
steamship  P.,  a  British  vessel*  which  they 
purchased  on  the  30th  Mav  1916  for  129,50V. 
The  /'.  was  then  under  requisition  to 
tho  British  Government,  under  the  charter- 
party  known  as  T.  99.  whereby  the 
undertook  to  pay  to  the  owners  the  ' 
value  of  the  steamer  at  the  time  of  her  loss," 
if  caused  through  enemy  action.  The  P.  way 
lost  by  enemy  action  in  Nov.  1917,  while  still 
under  such  requisition.  Her  value  at  that  date 
in  the  British  market  was  111,000/.  As  the 
owners  were  under  Belgian  control  they  were 
prohibited  by  regulations  under  the  Defence  of 
tho  Realm  Act  from  purchasing  another  veasel 
in  the  British  market  to  replace  the  P.  The 

Srice  in  the  neutral  market  was  at  the  rate  of 
>/.  per  ton.  Tho  owners  contended  that,  as  they 
were  prohibited  from  purchasing  in  the  British 
market,  they  could  only  replace  the  P.  by  the 
purchase  of  a  vessel  in  tho  neutral  market  at 
65/.  per  ton,  which  for  a  vessel  of  similar  aire 
would  amount  to  432.900/..  and  they  claimed  that 
this  sum  was  the  ascertained  value  of  the  vessel 
at  the  time  of  her  loss:  alternatively  they 
claimed  the  sum  of  129,500/.  which  waa  the 
original  purchase  price  of  the  vessel.  The 
Controller  contended  that  the  "  ascertained 
value  "  at  the  time  of  the  loss  was  the  value  of 
the  vessel  in  the  British  market.  The  umpire 
upheld  thOkController's  contention  and  awarded 
tho  sum  of  111.000/.  Held,  that  the  umpire's 
award  was  right,  the  "  ascertained  value  "  at 
the  time  of  the  loss  being  the  value  of  the 
vessel  in  the  British  market.  (Sankey.  J.) 
Shipping  Controller  v.  Lloyd  Beige  (Great 
Britain)  Limited    ....   565 

45.  Charter-party — Coal  thipment — Export  prohi- 
bition —  Licence  —  Knowledge  of  shipowner- — 
lirlay  of  steamer  by  non-arrival  of  licence — Lia- 
bility of  charterert.—A  Spanish  steamer  was 
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to  load  a  cargo  of  cos!  a-  Norfolk, 
Virginia,  within  a  specitied  time,  for  delivery 
in  Spain.  Before  the  loading  had  been  started 
a  Proclamation  was  issued  by  the  President  of 
the  United  States  Drohibi ting  the  export  of  coal 
from  the  United  States  to  Spain,  except  under 
licence.  Application  for  a  licence  wm  im- 
mediately made  by  the  charterers'  agents,  who 
were  also  agents  for  the  owners.  Pending  the 
arrival  of  the  licence  the  loading  of  the  coal  was 
proceeded  with  and  was  completed  within  the 


specified  time,  but  owing  to  a  delay  in 
arrival  of  the  licence  the  ship  was  detained 
several  days.  The  shipowners  claimed  damages 
for  the  detention.  Held,  that  as  both  the 
owners  and  the  charterers  knew,  through  their 
common  agents,  of  the  character  of  the  cargo  at 
the  time  of  the  shipment,  and  of  the  possibility 
of  delay  owing  to  the  Proclamation,  it  could  not 
be  said  that  the  charterers  had  committed  a 
of  the  charter-party  in  loading  that 
or  that  they  should  be  liable  for  the 
.  jences  of  the  delay.  (Bailhache,  J.) 
Owners  of  the  Spanish  Steamship  Sebastian  v. 

Altos  Homos  de  Viseaya    568 

46.  Charter-party— Bills  of  lading— Construction— 
Incorporation  of  terms  of  charter— Custom  of 
the  port  of  Hull-Demurrage-Duties  of  char- 
terers  and  receivers.— The  plaintiff's  steamer 
was  chartered  to  take  •  cargo  of  wood  from  a 
Swedish  port  to  Hull.  By  clause  3  of  the 
charter-party  the  cargo  was  "  to  be  loaded  and 
discharged  with  customary  steamship  dispatch 
as  fast  as  steamer  can  receive  and  deliver 
during  the  ordinary  working  hours  of  the 
respective  ports,  but  according  to  the  custom  of 
the  respective  ports.  .  .  .  Should  the  steamer  be 
detained  beyond  the  time  stipulated  as  above 
for  loading  or  discharging,  demurrage  shall  be 
paid  at  25/.  per  day/'  The  several  bills  of 
lading,  which  incorporated  all  the  terms  of  the 
charter,  were  assigned  to  the  respective 
defendants,  three  separate  firms  of  timber 
merchants,  shortly  before  the  arrival  of  the 
ship  at  Hull.  The  discharge  at  Hull  was  not 
completed  until  eighteen  days  after  the 
ship's  arrival,  although  it  could  have  been  com- 
pleted in  seven  days  if  there  had  been  a  vacant 
discharging  berth  on  the  vessel's  arrival  and 
cloar  quay  apace  and  a  sufficient  supply  of 
bogies,  and  if  the  discharge  had  proceeded  con- 
tinuously at  the  vessel's  maximum  rate.  The 
plaintiff  sued  in  the  County  Court  for  eleven 
days'  demurrage,  and  claimed  that  by  the 
custom  of  the  port  receivers  of  wood  cargoes 
were  under  an  absolute  obligation  to  provide 
for  the  steamship,  on  or  before  her  arrival  in 
Hock,  a  vacant  and  suitable  berth  and  a  clear 
quay  space  and  (or)  a  sufficient  and  continuous 
supply  of  bogies  and  (or)  suitable  lighters 
alongside.  The  dock  and  bogies  belonged  to 
and  were  under  the  control  of  the  North- 
Eastern  Railway  Company.  Held,  that  under 
a  charter-party  in  this  form  as  distinguished 
from  a  charter-party  to  discharge  in  a  fixed 
number  of  days,  the  liability  of  the  charterer 
imposed  by  such  expressions  in  the  charter- 
party  as  with  all  dispatch"  or  "as  fast  as 
the  vessel  can  deliver  according  to  the  custom 
of  the  port,"  was  to  take  delivery  with  the 
utmost  dispatch  practicable,  excluding  affection 
by  circumstances  not  under  his  control ;  and  that 
the  custom  of  the  port  of  Hull  did  not  alter 
the  character  of  this  liability  or  impose  on  the 
defendants  as  the  respective  receivers  of 
separate  parcels  an  absolute  unconditional  obli- 
gation to  find  quay  sps^ces  or  bogies.  Decision 
of  the  Court  of  Appeal  affirmed.  (House  of 
Lords.)    C.  A.  Van  Liewen  v.  Hollis  Brothers 
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CASH  AGAINST  SHIPPING  DOCUMENTS. 
See  Sale  of  Goods,  No.  9. 

CASUALTY. 
See  Marine  Insurance,  No.  23. 


CERTIFICATE  OF  INSURANCE. 
Bee  Sale  of  Goods,  No.  9. 

CESSATION  OF  HIRE. 
See  Carriage  of  Goods,  Nos.  7.  13,  34. 

CESSER  CLAUSE. 
See  Carriage  of  Goods,  No.  4. 


CHARTER-PARTY. 
»  Carriage  of  Goods,  Nos.  1,  2,  4,  7,  9  to  15,  17,  19, 
55,  37,  39,  40,  41  to  46-CV/uiW, 


Sec  Carriac 
20,  24,  25 
Nos.   3,   6,  i: 
Salvage,  No.  2—  Value. 


CHARTERERS,  PERSONS  NAMED  AS. 
See  Carriage  of  Goods,  No.  28. 


CHARTERED  FREIGHT. 
Carriage  of  Goods,  No.  28. 


CHARTERED  RATE. 
See  Carriage  of  Goods,  No.  41. 

C.I.F.  CONTRACT. 
See  Sale  of  Goods,  No.  9. 

CIVIL  PROCEDURE  ACT,  1833,  SECTS.  28,  29. 
See  Carriage  of  Goods,  No.  10. 

COAL  SHIPMENT. 
See  Carriage  of  Goods,  No.  45. 

COLLISION. 

1.  Damage  action — Plea  of  compulsory  pilotage 
—Negligence  of  master  and  crew — Onus  of  proof 
—Merchant  Shipping  Act  1894  (57  «fc  58  Viet, 
e.  60),  s.  633. — In  a  damage  action  the  faulty 
navigation  of  the  defendants'  steamship  was 
held  to  have  caused  the  collision.  The  defen- 
dants had  pleaded  that  if  there  was  any  negli- 
gence on  their  ship  which  caused  the  collision, 
the  negligence  was  solely  that  of  the  pilot  who 
was  compulsorily  in  charge  of  their  ship.  Held, 
that  to  make  out  that  defence,  the  defendants 
must  prove  that  the  pilot  was  a  compulsory 
pilot,  and  was  in  fact  in  charge ;  that  the  negli- 
gent act  which  caused  the  collision  was  the  act 
of  the  pilot  himself,  or  was  an  act  done  by  tho 
master  or  crew  in  obedience  to  the  order  of  the 
pilot;  and  that,  if  on  the  evidence  it  appeared 
that  there  was  some  negligent  act  or  omission 
on  the  part  of  the  master  or  crew  which  might 
have  contributed  to  the  collision,  the  defence  of 
compulsory  pilotage  would  fail  unless  the  de- 
fendants further  proved  that  such  act  or 
omission  did  not  contribute  to  the  collision. 
(Sir  S.  Evans,  P.)    The  Benue    24 

2.  Loss  of  ship— Measure  of  damage — Rule  for 
assessing  the  amount  of  damage. — A  sailing  ship 
while  on  a  voyage  to  Australia  was  sunk  by 
another  vessel.  The  owners  of  the  other  vessel 
admitted  liability  for  the  collision,  subject  to 
the  damage  being  assessod  by  the  registrar. 
On  the  hearing  before  the  registrar  the  owners 
of  the  sailing  ship  admitted  that  the  value  of 
their  vessel  on  the  date  she  was  sunk  was 
22,5001.,  but  alleged  that,  as  she  would  have 
been  requisitioned  by  the  Australian  Govern- 
ment on  her  arrival  at  Sydney  to  carry  a  cargo 
of  wheat  to  Great  Britain,  she  was  in  the 
position  of  a  vessel  sunk  while  proceeding  to 
perform  a  valuable  charter,  and  that  they  were 
entitled  to  the  value  of  the  ship  at  the  time  of 
her  arrival  at  Sydney,  which  was  29,370/.  The 
registrar  assessed  the  value  of  the  vessel  at 
29,370/.  The  defendants  appealed  to  the  Presi- 
dent, who  reduced  the  amount  to  22,500/.  The 
owners  appealed  to  the  Court  of  Appeal.  Held, 
affirming  the  decision  of  the  President,  that 
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the  right  rule  for  arriving  at  the  damages  in 
the  case  of  a  total  loss  of  a  vessel  under  charter 
is  to  value  the  ship  at  the  time  of  her  destruc- 
tion or  loss,  and  to  add  to  this  the  proper  sum 
for  freight  or  profits  at  the  end  of  the  voyages 
fixed  by  her  existing  charters,  subject  to  proper 
deductions  for  contingencies  and  wear  and  tear, 
and  that  22.500/.  was  the  sum  which  should  be 
awarded.    {Ct.  of  App.)    The  Philadelphia    68 

3.  Requisition  by  Admiralty— War  risks  taken 
by  Admiralty— Collision  due  to  warlike  opera- 
tions—Loss of  steamship— Liability.— -The  steam- 
ship St.  O.  was  requisitioned  by  the  Admiralty 
under  the  terms  of  charter-party  T.  99  C,  clause 
24  of  which  provided  that  the  Admiralty  should 
not  be  liable  if  the  vessel  should  be  lost  through 
collision  or  any  Other  cause  arising  as  a  sea 
risk.  Clause  25  provided  that  "  the  risks  of 
war  which  were  taken  by  the  Admiralty  are 
-  risks  which  would  be  excluded  from  an 


ordinary  English  policy  of  marine  insurance  by 
the  following  or  similar  but  not  more  extendc  " 


post, 


Warranted  free  from  capture,  seizure, 
ention  and  the  consequences. thereof  or 
of  any  attempt  thereat,  piracy  excepted,  and 
also  from  all  consequences  of  hostilities  or  war- 
like operations  whether  before  or  after  declara- 
tion of  war.  Such  risks  are  taken  by  the  Ad- 
miralty on  the  ascertained  value  of  the  steamer, 
if  she  be  totally  lost,  at  tho  time  of  such  loss." 
On  the  31st  Dec.  1915  the  St.  O.  waa  engaged 
as  a  transport  for  the  troops  in  connection  with 
tho  evacuation  of  Gallipoli.  About  5.30  p.m. 
she  was  running  with  no  lights  showing  in  pur- 
suance of  Admiralty  orders.  At  the  time  a 
large  number  of  other  vessels  belonging  to  the 
transport  services  of  Great  Britain  and  the 
allies  were  in  the  neighbourhood,  and  all  were 
navigating  without  lights  in  consequence  of  the 
hostilities  then  in  progress.  The  night  was 
very  dark,  and,  although  a  good  look-out  was 
being  kept,  the  St.  O.  came  into  collision  with  a 
French  battleship  and  was  sunk.  The  collision 
could  not  have  been  avoided  by  any  care  or  skill 
on  the  part  of  those  on  board  the  St.  O.  Held, 
that  the  loss  of  the  steamship  was  due  to  war- 
like operations,  and  was  within  the  risks  which 
had  been  taken  by  the  Admiralty  under  clause  25 
of  charter-party  T.  99  C.  Tho  shipowners 
were  thcreforo  entitled  to  judgment.  (Rowlatt, 
J.)  Britith  and  Foreign  Steamship  Company 
Limited  v.  The  King    121 

Note. — Since  affirmed   by  Ct.   of   App.  See 
No.  6,  p.  270. 

4.  Steamship  at  anchor  broken  adrift  by  another 
and  driven  into  a  third  steamship  at  anchor — 
Action  for  damage  by  the  steamship  at  anchor 
against  the  steamship  broken  adrift  and  the 
third  steamship — Both  defendants  held  to 
blame. — The  plaintiffs'  steamship  which  was  at 
anchor,  was  run  into  by  another  steamship 
which  had  been  at  anchor,  but  which  had  been 
broken  adrift  by  a  third  steamship.  The 
plaintiff  steamship  sued  the  steamship  which 
collided  with  her  for  the  damage  she  had  sus- 
tained, and,  on  that  vessel  alleging  that  it  was 
the  fault  of  the  third  steamship  which  had 
collided  with  the  first  defendant,  the  plaintiff 
vessel  joined  the  third  vessel  as  defendant.  On 
tho  trial  of  tho  action  against  both  defendants 
it  was  provod  that  the  plaintiff  vessel  was  at 
anchor  showing  proper  anchor  lights;  that  the 
first  defendant,  the  vessel  which  had  been  lying 
to  her  port  anchor,  ought  to  have  had  her  star- 
board anchor  so  placed  that  it  could  be  let  go  at 
once,  whereas  in  fact  it  took  eight  to  ten 
minutes  to  let  it  go;  and  ought  to  nave  made 
use  of  her  engines  sooner.  The  second  de- 
fendant admitted  that  she  was  to  blame  for  the 
collision  with  the  first  defendant,  but  alleged 
that  the  collision  between  the  first  defendant 
and  the  plaintiff  was  not  a  result  of  the  negli- 
gence which  caused  the  collision  between  the 
two  defendants.  Held,  that  tho  plaintiffs  wi 
entitled  to  recover  against  both  defendants. 


the  ground  that  the  second  defendant  had  set 
the  first  defendant  adrift,  and  that  the  collision 
with  the  plaintiff  was  the  consequence  of  the 
first  defendant  being  set  adrift;  and  that  the 
first  defendant  was  to  hlam.\  because  it  had  not 
been  shown  that  the  collision  could  not  have 
been  avoided  by  the  exercise  of  reasonable  skill 
and  care  on  her  part.  (Hill,  J.)  The  Jessie 
and  the  ' 


5.  Crossing  steamships — Steamships  making  for  a 
pilot  boat — Duty  of  the  hold-on  steamship  under 
art.  21  to  keep  course  and  speed — Right  of  the 
hold-on  steamship  to  slacken  her  speed  and 
alter  her  course  on  approaching  a  pilot  boat — 
Collision  Regulations  1897,  arts.  19,  21.— Two 
steamships,  one  of  them  leaving  the  Humber  and 
the  other  entering  it,  were  approaching  a  pilot 
boat  for  the  purpose  of  dropping  and  taking  up 
their  pilots.  The  steamships  were  on  crossing 
courses.  Under  art.  21  the  steamship  leaving 
the  Humber  should  have  kept  her  course  and 
speed ;  but,  instead  of  doing  ao,  she  ported  and 
stopped  her  engines  in  order  to  let  the  pilot 
boat  come  alongside.  A  collision  between  the 
two  steamships  having  occurred,  the  steamship 
entering  the  Humber,  whose  duty  it  was  to  keep 
out  of  the  way  of  the  vessel  leaving  the  Humber, 
in  an  action  for  the  damage  caused,  alleged  that 
the  other  steamship  had  been  guilty  of  a  breach 
of  art.  21.  Held,  that  the  steamship  leaving  the 
Humber  was  not  guilty  of  a  breach  of  art.  21, 
for  she  wu  engaged  in  the  manoeuvre  of  drop- 
ping her  pilot,  a  manoeuvre  which,  as  those  on 
the  other  steamship  must  have  known,  necessi- 
tated her  altering  her  course  and  slackening  her 
soeed,  and  that  the  alteration  of  her  course  and 
the  slackening  of  her  speed  were  not  under  the 
circumstances  a  breach  of  art.  21,  as  they  were 
proper  steps  taken  in  the  execution  of  the 
manoeuvre  in  which  ahe  was  obviously  engaged. 
(Sir  S.  Evans,  P.)    The  Echo    142 

6.  Requisition  by  Admiralty— War  risks  taken  by 
Admiralty— Collision  due  to  "  hostilities  or  tear- 
like  operations  " — Loss  of  steamship— Liability. 
— A  steamship  was  requisitioned  by  the  Ad- 
miralty under  the  terms  of  charter-party  T.  99. 
clause  24  of  which  provided  that  the  Admirak} 
should  not  be  held  liable  if  the  vessel  should  be 
lost  (inter  alia)  through  collision  or  any  other 
cause  arising  as  a  sea  risk.  Clause  25  provided 
that  the  risks  of  war  which  were  taken  by  the 
Admiralty  were  those  risks  which  would  be 
excluded  from  an  ordinary  English  policy  of 
marine  insurance  by  the  following  or  similar 
hut  not  more  extended  clause :  Warranted 
free  from  capture,  seizure,  and  detention  and 
the  consequences  thereof  or  of  any  attempt 
thereat,  piracy  excepted,  and  also  from  all  con- 
sequences of  hostilities  or  warlike  operations 
whether  before  or  after  declaration  of  war. 
Such  risks  are  taken  by  tho  Admiralty  on  tho 
ascertained  value  of  the  steamer,  if  she  be 
totally  lost,  at  the  time  of  such  loss,"  On  the 
31st  Dec.  1915  the  steamship  was  employed  as  a 
transport  for  the  troops  engaged  in  the  war. 
About  5.30  p.m.  she  was  running  with  no  lights 
showing  in  pursuance  of  Admiralty  orders.  At 
tho  time  a  large  number  of  other  vessels  be- 
longing to  the  transport  services  of  Great 
Britain  and  the  allies  were  in  tho  neighbour- 
hood, and  all  were  navigating  without  lights  in 
consequence  of  the  hostilities  then  in  progress. 
The  night  was  very  dark,  and,  although  a  good 
look-out  was  being  Icept.  the  steamship  came  into 
collision  with  a  French  battleship  and  was  sunk. 
The  collision  could  not  have  been  avoided  by 
any  care  or  skill  on  tho  part  of  those  on  board 
the  steamship.  Held  that  the  collision  was 
occasioned  solely  by  the  absence  of  lights  and 
tho  speed  at  which  the  vessels  were  proceeding, 
the  absence  of  lights  causing  the  collision  in  the 
sense  that  it  prevented  the  vessels  from  seeing 
one  another  in  sufficient  time  and  when  they 
were  at  such  a  distance  apart  as  would  have 
enabled  them  to  take  the  ordinary  steps  dictated 
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by  good  seamanship  and  steer  a  court*  by  which 
each  would  have  pasted  clear  of  the  other. 
Held,  therefore,  that  the  steamship  was  lost  by 
the  proximate  direct  and  immediate  conse- 
quence of  warlike  operations.  Decision  of 
Rowlatt,  J.  (sup  p.  121;  117  L.  T.  Rep.  94) 
affirmed.  (Ct.  of'  App.)  British  and  Foreign 
Steamship  Company  Limited  v.  The  Kino   
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7.  CompuUory  pilotage—] 
district  in  which  pilotage  was  compulsory— 
Tenet  proceeding  from  a  port  outside  the  dit- 
triet to  a  pert  outside  the  dittriet— Veuel  not 
making  use  of  any  port  in  the  district— 
Merchant  Shipping  Act  1894  (57  4  58  Viet.  e. 
60),  tt.  605,  Mi-Pilotage  Act  1913  (2  «fr  3  Oeo.  5, 
c.  31),  ss.  10,  11,  59  60.-A  British ;  steamship 
on  a  voyage  from  Sharpness  to  Middlesbrough 
in  ballast  came  into  collision  in  the  Downs  off 
Deal  with  another  steamship.  In  a  collision 
action  both  vessels  were  held  to  be  in  fault. 
The  steamship  on  the  voyage  from  Sharpness 
to  Middlesbrough  was  in  charge  of  a  pilot,  and 
her  owners  alleged  that  as  the  vessel  was  in  a 
district  in  which  pilotage  was  compulsory,  the 
vessel  was  in  charge  of  a  compulsory  pilot,  and 
that  they  were  not  liable  for  the  damage  done, 
as  they  were  protected  by  sect.  633  of  the  Mer- 
chant Shipping  Act  1894.  Hold,  that,  though 
sect.  605  of  the  Merchant  Shipping  Act  which 
would  have  exempted  the  vessel  from  com- 
pulsory pilotage  was  repealed  by  sect.  60  and 
the  second  schedule  of  the  Pilotage  Act  1913, 
snd  though  by  sect.  10  of  the  Pilotage  Act  of 
1913  subject  to  the  provisions  of  the  Act,  all 
exemptions  from  compulsory  pilotage  ceased  to 
have  effect,  yet  tho  provisions  of  sect.  11,  sub- 
sect.  1,  excluded  vessels  morely  passing  through 
a  compulsory  pilotage  district,  that  the  steam- 
ship was  therefore  exempt  from  compulsory 
pilotage,  and  that  her  owners  were  liable  for 
the  damage  done.  (Sir  S.  Evans,  P.)  The 
Stranton    280 

8.  Steamships  in  convoy  in  fog— Orders  from 
French  naval  authorities— Failure  to  stop  on 
hearing  fog  signals— Art.  16  of  the  Regulation!. 
—The  steamship  S.  was  proceeding  on  her 
voyage,  following  her  escort,  at  a  speed  of 
about  three  knots  in  a  dense  fog.  Both  the  S. 
and  her  escort  were  sounding  signals  for  the 
fog.    The  S.  heard  the  fog  signal  of  other 

ahead,  but  kept  her  speed,  following  the 
and  sighted  the  E.  about  300ft.  off.  The 
oding  in  convoy  and  was  following 
aking  eight  knots,  though  she  had 
in  a  fog  for  an  hour  and  was  sounding  her 
tie  for  the  fog.  Those  on  board  her  alleged 
they  heard  no  fog  signals  from  the  8.; 
they  saw  the  S.  about  300ft.  off  and  a  collision 
happened,  the  stem  of  the  E.  striking  the  port 
side  of  the  S.  On  the  hearing  it  was  argued 
that,  if  the  S.  and  the  E.  were  guilty  of  a 
breach  of  art.  16  of  the  Collision  Regulations, 
the  breach  of  the  regulations  was  excused  by 
orders  reosived  from  the  French  naval  authori- 
ties, and  that  the  submarine  menace  justified  a 
departure  from  the  regulations.  Those  on  tho 
E.  also  alleged  that,  even  if  she  had  heard  fog 
signals  ahead,  she  oould  not  have  stopped 
because  there  were  other  vessels  in  the  convoy 
following  her.  Held,  that  the  order  received 
oould  not  be  construed  as  a  direction  to  depart 
from  art.  16 ;  that  on  the  evidence  there  was  no 
such  menace  from  submarines  as  to  justify  the 
E.  proceeding  st  such  a  speed  in  the  fog ;  that 
the  presence  of  vessels  astern  of  her  aid  not 
justify  the  E.  in  not  stopping;  and  that  both 
vessels  were  to  blame — S.  oeing  held  one-third 
and  the  E.  two-thirds  to  blame.  (Hill,  J.) 
The  Emlyn    329 

9.  Neutral  vessels  without  lights— Directions  of 
British  Admiralty— Special  circumstances— 
CoUiton  Regulations,  artt.  1,  2,  27.— A  Nor- 

'    and  a  Russian  steamshi] 
in  the  English  Channel  at 


-Vessel  navigating  in  a 


FaQI 

Both  steamships  had  received  instructions  from 
the  British  Admiralty  not  to  exhibit  under  way 
lights,  but  to  show  them  only  in  case  of 
emergency  in  order  to  avoid  collision.  Thoso 
on  the  vessels  sighted  each  other  between  a 
quarter  and  half  a  mile  apart  and  exhibited 
their  aide  lights  without  delay,  but  a  collision 
occurred  with  the  result  that  the  Norwegian 
steamship  was  sunk.  The  owners  of  the  cargo 
on  the  Norwegian  steamship  brought  an 
action  against  the  owners  of  the  Russian  steam- 
ship alleging  [inter  alia)  that  those  on  board 
her  were  negligent  in  not  exhibiting  their  under 
wav  lights.  Held,  that  arts.  1  and  2  of  the 
Collision  Regulations  were  to  be  read  with 
art.  27;  that  the  disregard  by  the  Germans  of 
all  rules  of  international  law,  and  -  of  the 
practice  of  civilised  peoples  in  the  conduct  of 
war,  had  created  at  the  time  and  in  the  locality 
in  question  a  danger  of  navigation  within  the 
meaning  of  art.  27  of  the  Collision  Regulations, 
and  that  the  steamship  was  not  to  blame  for  not 
exhibiting  under  way  lights,  as  a  danger  of 
navigation  justified  her  in  not  doing  so.  (Hill, 
J).    The  Algol    323 

10.  Compulsory  pilotage— Lines  of  communication 
—Shaft  ul-Arab  river— Order  issued  by  army 
commander  in  Mesopotamia— Pilot  in  charge  of 
vessel — Burden  of  proof. — A  steamship  in  charge 
of  a  pilot  when  proceeding  up  the  Shatt-ul-Arab 
river  came  into  collision  with  another  steam- 
ship at  anchor.  The  pilot  was  in  charge  in 
consequence  of  an  order  made  by  the  officer 
commanding  the  British  troops  in  Mesopotamia. 
The  troops  controlled  both  banks  of  the  river 
to  above  tho  place  at  which  tho  collision  hap- 
pened. In  an  action  for  damage  brought  by 
the  owners  of  the  steamship  at  anchor  against 
the  owner  of  the  steamship  under  way,  the 
latter  admitted  that  the  collision  was  caused 
bv  the  negligence  of  the  pilot  who  was  in  fact  in 
charge  and  was  navigating  their  vessel,  but 
alleged  that  he  was  compulsorily  in  charge,  and 
that  they  were  not  hablo  for  tho  damage. 
Hold,  that  tho  officer  in  command  of  the  troops 
had  authority  to  issue  orders  to  ensure  the  safe 
navigation  of  the  river,  which  served  as  one  of 
the  chief  lines  of  communication  for  the  army ; 
and  that,  as  the  defendants  had  proved  that  the 
pilot  was  in  charge  in  consequence  of  that  order 
and  the  plaintiffs  had  not  shown  that,  though 
the  pilot  was  compulsorily  on  board  his  duty 
was  merely  to  give  advice  as  to  the  navigation, 
the  plea  of  compulsory  pilotage  succeeded,  and 
the  defendants  were  not  liable  for  the  damage 
done.    (Hill,  J.)    The  Andoni    326 

11.  Steamships  navigating  without  lights— Find- 
ing of  no  negligence  on  either  vessel— Costs. — 
Two  steamships  were  steaming  at  night,  in 
accordance  with  orders  received  from  the 
Admiralty,  without  lights.  They  came  into  col- 
lision ana  both  sustained  damage.  The  owners 
of  one  of  them,  eighteen  months  after  the  col- 
lision, issued  a  writ,  whereupon  the  owners  of 
the  other  took  proceedings  to  recover  their 
damage.  The  court  held  that  neither  vessel  had 
been  guilty  of  negligence.  On  the  question  of 
costs :  Held,  that  in  the  circumstances,  as  it 
appeared  that  the  litigation  had  been  caused 
by  the  plaintiffs  issuing  their  writ,  the  claim 
would  be  dismissed  with  costs  to  the  defendants, 
and  the  counter-claim  would  be  dismissed  witb 
costs  to  the  plaintiffs.  (Hill,  J.)  The  Cardiff 
Ball   328 

12.  Steamship  under  way  during  prohibited  hours 
— Thames  and  Medway  Traffic  Regulations — 
Defence  of  the  Realm  (Consolidation)  Regula- 
tions, 1914— Steamship  at  anchor  without  lights 


-Duty  to  warn  approaching  vessels. — A 
ship  proceeding  down  the  Black  Deeps  on  a 
dark  night  wheri^  according  to  the  traffic  regu- 
lations for  the  Thames  ana  Medway,  she  ought 
not  to  have  been  under  way,  collided  with  a 
vessel  at  anchor  which,  in  accordance  with  the 
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re  regulation*,  was  showing  no  light.  Those 
the  vessel  under  way  alleged  that  .he  had 
.ved  orders  to  be  at  a  certain  place  at  a 
■in  time,  which  necessitated  her  h^inc  „n,i„. 


her  bell  or  giren  some  other  war 
presence  when  she  saw  the  vessel 
approaching.   (Hill.  J.)   The  Purfi 


above 

on  th 
recei  _ 

way  and  hailed  her  m  sufficient  time  to  enable 

equally  to  blame— the  vessel  under  wav  for 
being  under  way,  for  the  orders  received  by  her 
did  not  necessitate  her  getting  under  way  when 

Ihl  ml  d'd  DOi  S*?"^1*  h<*  Koing  down 
the  Black  Deeps;  and  the  vessel  at  anchor  was 
to  blamo  for  bad  look-out,  and  that,  even  if 
she  could  not  show  a  light,  she  could  have  rung 

warning  of  her 
easel  under  way 
Pur  fleet  Belle,  ... 

13.  Steamship  navigating  without  light*— Veuel 
teen  approaching-Duty  to  exhibit  lights-Time 
at  which  light,  thould  be  exhibited.-A  Danish 
steamship  was  proceeding  on  a  voyage  at  ni«ht 
In  accordance  with  instructions  and  to  avoid 
the  danger  of  submarines,  she  was  not  exhibiting 
under  way  hghU.  She  had  her  lide  light*  lit, 
but  they  were  not  exhibited  and  her  masthead 
light  was  not  exhibited  or  lit.  Thoso  on  board 
her  sighted  the  green  light  of  a  Briti*h  warship 
on  their  port  hand  on  a  croaaing  course.  They 
then  held  their  rod  light  level  with  the  bridge 
rail  but  did  not  exhibit  their  masthead  bght, 
with  the  result  that  those  on  the  British  war- 
ship thought  the  Danish  steamship  waa  a  *ailing 
ship,  and,  as  there  wa*  very  little  wind,  at- 
tempted to  crow  ahead  of  her  and  a  collision 
occurred.  Held,  that  a  vessel  proceeding  with- 
out light*  to  avoid  the  danger  of  sul 
only  b 
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bound  to  exhibit  light*  in  time  for  the 
*,TO-w*v  ^  t*ke  proper  action  to  avoid 
collision;  that,  although  thoae  on  the  Danish 
steamship  were  negligent  in  not  ahowing  her 
masthead  light,  that  waa  not  a  fault  which  con- 
tributed to  the  collision,  a*  those  on  the  British 
warship  should  have  appreciated  from  the  non- 
alteration  of  the  bearing  of  the  red  light  that 
the  vessel  exhibiting  it  wa*  a  ateamahip,  and 
that  it  wa*  their  duty  to  go  astern  of'  her 
(Hill,  J.)   H.M.S.  Hydra   333 

14.  Admiralty  Charter-party  T.  99 — Requisitioned 
veuel— Navigating    without  light*— Admiralty 
Regulation*— Lou  of  veuel— Marine  ritk—P.e. 
and  *■  elaute — "  Hottilitiet  or  warlike  opera- 
tion*."— The  steampahip  /'  wa*  requisitioned  by 
the  Admiralty  on  the  term*  of  the  charter-party 
known  a*  T.  99,  clause  19  of  which  provided  that 
the  ri*k*  nf  war  "  taken  by  the  Admiralty  are 
those  risks  which  would  be  excluded  from  an 
ordinary  English  policy  of  marine  insurance  by 
the  following  or  similar,  but  not  more  extensive 
clause :  warranted  free  of  capture,  seizure,  and 
detention,  and  the  consequences  thereof,  or  of 
any  attempt  thereat,  piracy  excepted,  and  also 
from  all  consequence*  of  hostilities  or  warlike 
operation*,  whether  before  or  after  declaration 
of  war."    While  the  ve**el  wa*  under  requisi- 
tion, ahe  waa  being  navigated  without  lighte  at 
night  in  accordance  with  Admiralty  regulation*, 
and  came  into  {collision  with  another  vessel 
which  was  also  being  navigated  without  light* 
under  the  aame  regulations  and  wa*  lost.  There 
was  no  negligence  on  the  part  of  either  vessel 
Held,  that  the  Admiralty  regulation  that  vessels 
•hould  navigate  at  night  without  Iighta  greatly 
increased  the  risk  of  collision,  but  it  wa*  still  a 
marine  risk,  and  loss  due  to  compliance  with 
that  regulation  by  a  voasel  not  otherwise  en- 
gaged in  a  warlike  operation  w  not  a  lew*  due 
to  a  warhko  operation  and  is  not  excluded  by 
the»  clause  19  of  the  charter-party  from  an 
ordinary   policy  of   marine   insurance.  (Bail- 
hache, J.)    Britain  Steamthip  Company  Limited 
v.  The  King;  The  Petertham    404 


raos 

—Admiralty    Regulation*  —  Collition  —  Lou 
h>I     teuel  —  Marine    ritk  —  F.e.    and  « 
elaute— Contequeneet  of  "  hottilitiet  or  warlike 
operuttont."—A  steamship  wa*  lost  while  under 
requisition  by  the  Admiralty  on  the  term*  of  the 
charter  party  known  a*  T.  99,  clause  19  of  which 
provided  as  follows :     The  risks  of  war  which 
are  taken  by  the  Admiralty  are  those  risks  which 
would  be  excluded  from  an  ordinary  English 
policy  of  marine  insurance  by  the  following  or 
similar,    but    not    more    extensive,  clause. 
Warranted  free  of  capture,  seizure,  and  deten- 
tion and  the  consequences  thereof,  or  of  any 
attempt  thereat,  piracy  excepted,  and  also  from 
all  consequences  of  hostilities  or  warlike  opera- 
tion*   whether  before  or  after  declaration  of 
*»'•      while  the  steamship  was  in  the  service 
of  the  Admiralty  she  was  being  navigated  with- 
out light*  at  night,  in  accordance  with  the 
Admirslty  regulations.    She  was  run  into  and 
sunk  by  another  vessel,  which  wa*  also  being 
navigated  without  lights  under  the  same  regula- 
tions.   It  waa  admitted  that  in  the  circumstances 
the  collision  could  not  have  been  avoided  by  the 
exorcise  of  reasonable  care  and  skill  on  the  part 
of  those  in  the  control  of  either  steamship.  The 
suppliants  presented  a  Petition  of  Right  to  re- 
cover compensation  for  the  loss  of  their  steam- 
ship.  They  claimed  that  *uch  loss  waa  a  "  con- 
sequence of  hostilities  or  warlike  operations," 
within  the  meaning  of  the  above  clause,  and  that 
the  Admiralty  were  therefore  liable  for  the  loss 
It  was  decided  by  Bailhache,  J.  (120  L.  T.  Rep 
275)  that  the  Admiralty  regulation  that  vessels 
should  navigate  at  night  without  lights  greatly 
increased  the  risk  of  collision,  but  that  it  wa* 
still  a  marine  risk  j  and  that  loss  due  to  com- 
pliance with  that  regulation  by  a  vessel  not 
otherwise  engaged  in  a  warlike  operation  was 
not  a  loss  due  to  a  warlike  operation,  and  was 
not  excluded  by  the  clause  referred  to  from  an 
ordinary  policy  of  marine  insurance.   The  sup- 
pliants appealed.    Held,  that  navigation  with- 
out lights,  provided  that  the  errand  itself  upon 

which  the  ship  was  bound  was  a  peaceful  one  

e.g.,  the  carrying  of  an  ordinary  cargo  from  port 
to  port— was  a  peaceful  operation  performed 
under  condition*  adopted  by  reason  of  the  exist- 
ence of  a  state  of  war,  and  waa  not  of  itself  a 
warlike  operation  simply  because  of  the  exist- 
ence of  war  conditions.  Britith  and  Foreign 
Steamthip  Company  Limited  v.  The  King  (14 
Asp.  Mar  Law  Cas.  121;  118  L.  T.  Rep  640; 
(1918)  2  K.  B.  879)  distinguished.  (Decision  of 
Bailhache,  J,  affirmed.)  (Ct.  of  App.)  Britain 
Steamthip  Company  Limited  v.  The  King   507 

16.  Canada— Ship— Sale  of  veuel  liable  for 
damaget — Limitation  of  liability — No  applica- 
tion therefor  by  ownert — Dittribution  of  insuffi- 


15.  Admiralty    Charter-party  T 


99  —  Rtqui- 
lightt 


eient  fund — Priority  between  life  and  property 
claimant*— Merchant  Shipping  Act  1894  (57  A 
58  Viet.  e.  60)  tt.  503,  tub-t.  1;  504,  509.— The 
appellant*  were  the  owner*  of  a  steamship  which 
foundered  with  loss  of  life  as  the  result  of  a 
collision  with  a  Norwegian  steamship.  They 
brought  an  action  t'n  rem  in  Canada,  where  the 
Norwegian  vessel  was  arrested,  and  the  Court 
held  the  Norwegian  vessel  to  be  alone  to  blame, 
and  ordered  that  she  should  be  sold  and  the  pro- 
ceeds of  the  sale  deposited  in  Court  for  distribu- 
tion, and  the  amount  of  the  claims  waa  referred 
to  the  registry.  The  claimants  for  loss  of  life 
then  intervened  and  an  order  was  made  fixing 
the  amount  of  the  damage  resulting  to  each  of 
the  parties,  but  without  prejudice  to  the  ques- 
tion whether  some  claim*  were  payable  in 
priority  to  others.  No  proceeding*  were  taken 
by  the  owners  of  the  Norwegian  snip  for  limita- 
tion of  their  liability.  It  waa  held  by  the 
Admiralty  judge  and  by  a  majority  of  the 
Supreme  Court  of  Canada  that  the  claimant*  in 
respect  of  los*  of  life  had  absolute  priority 
against  so  much  of  the  fund  in  court  as  is  taken 
to  represent       I.  per  ton  of  the  S.'s  registered 

-  entitled  to  rank  pan  pauu  r^ 
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with  the  appellants  against  the  remainder  of 
the  fund.    Held,  allowing  the  appeal,  that  there 
was  no  ground  for  assuming  a  policy  or  " 
tion  on  the  part  of  the  Legislature  to  e 
s  general  preference  applicable  to  all 

ces  in  favour  of  life  claimants,  or  to  treat 
sum  which  may  happen  to  be  in  court  in  a 
generally,  as  if  it  had  been 


brought  into  court  in  one  particular  way  under 
the  statute,  and  that  the  fund  must  be  divided 
among  the  different  claimants  pro  rata  in  pro- 
portion to  the  amounts  of  their  respective 
proved  claims.  Decision  of  the  Supreme  Court 
of  Canada  (reported  56  Can.  8.  C.  Rep.  324) 


(Privy  Council.)  Canadian  Pacific 
Railway  Company  v.  Steamship  S  tort  I  ad  and 
otner*    530 

17.  "  Pilot  vessels  when  engaged  on  their  station 
on  pilotage  duty  " — Lights — Regulations  for 
Preventing  Collisions  at  Sea  1896.  art.  8.— Art.  8 
of  the  Regulations  for  Preventing  Collisions  at 
Sea  1896  requires  that  "  pilot  vessels  when 
engaged  on  their  station  on  pilotage  duty  " 
shall  carry  "  a  white  light  at  the  masthead, 
visible  all  round  the  horizon,"  and  "  On  the 
near  approach  of  or  to  other  vessels  they  shall 
have  their  side  lights  lighted  .  .  .  and  shall 
flash  or  show  them  at  short  intervals.  .  .  ." 
It  also  requires  that,  when  not  engaged  on  their 
station  on  pilotage  duty,  pilot  vessels  shall  carry 
lights  similar  to  those  of  other  vessels  of  their 
tonnage.  A  pilot  cutter,  while  proceeding  out 
from  Barry  Docks  to  put  a  pilot  on  board  a 
vessel  which  had  signalled  tor  a  pilot,  was 
carrying  at  her  masthoad  the  "  all-round  " 
white  light.  On  the  approach  of  the  steamship 
she  did  not  flash  or  show  her  side  lights,  and 


Hawk  (1913)  P.  279)    as  to  the 
under  which  the  stand-on  vessel  may  be  relieved 
of  her  obligation,  considered  by  Bankes,  L.J. 


Judgment  of  Hill,  J.  varied,  both  vessels  being 
found  equally  to  blame.    Where  vessels  each 


sunk  by  the  steamship  off  the 
the  breakwaters.  Held,  by 
the  Court  of  Appeal,  affirming  Hill.  J.,  that  the 
steamship  was  not  to  blame  for  tho  collision; 
and  held  by  Hill,  J.  and  by  Scrutton,  L.J.  in 
the  Court  of  Appeal  that  the  pilot  cutter  was 
not  engaged  on  her  station  on  pilotage  duty, 
and  was  to  blame  for  carrying  only  her  mast- 
head white  light.    (Ct.  of  App.)    The  Hassel...  551 

18.  Ship  "  not  under  command  "—When  entitled 
to  give  "  not  under  command  "  signal — Duty  of 
ship  "  not  under  command  " — Keeping  course 
and  speed — Regulations  for  Preventing  Colli- 
sions at  Sea  1910,  arts.  4,  21.— A  ship,  which, 
while  not  absolutely  helpless,  is  in  such  a  con- 
dition that  she  cannot  take  the  ordinary  and 
prompt  measures  which  a  vessel  of  her  type  may 
reasonably  be  expected  to  take,  may  be  entitled 
to  hoist  the  "  not  under  command  signal.  A 
ship  which  is  not  under  command  and  has 
properly  hoisted  the  appropriate  signal  under 
art.  4  of  the  Regulations  for  Preventing  Colli- 
sions at  Sea  is  not  thereby  necessarily  bound  to 
keep  her  course  and  speed  under  art.  21.  Per 
Scrutton.  L.J. :  A  vessel  which  is  "  not  under 
command  "  is  not  entitled  to  mislead  vessels 
which  have  to  keep  out  of  her  way,  by  taking 
action  first  in  one  way  and  then  in  another  with- 
out justification.  She  is  entitled  to  Uke  the 
proper  manoeuvres  suited  to  her  case.  (Ct.  of 
App.)    H.Ai.S.  Drake    554 

Since  affirmed  by  H.  of  L.— Ed. 

19.  Collision  —  Crossing  course*  —  "  Give  ■  way 
vessel  " — Late  action — "  Keep-on  "  vessel  not 
keeping  course  and  speed — Regulation*  for 
Preventing  Collision*  at  Sea  1910,  art*.  19,  21, 
22 — Apportionment  of  blame. — Arts.  19.  21,  and 
22  of  the  Collision  Regulations  should  be 
strictly  observed  in  relation  to  one  another. 
There  may  be  cases  where  a  vessel  is  relieved 
from  the  obligation  of  maintaining  her  course 
and  speed,  but  strict  adherence  to  art.  21  is 
important.  The  stand-on  ship  under  art.  21 
ought  to  keep  her  course  and  speed  until  the 
Isst  possible  moment.  Such  cases  should  be 
scrutinised  with  the  greatest  care.  Observations 
of  Ix»rd  Parker  in  The  Olympic  and  H.MJi. 


.  »Hy 

materially  contribute  to  a  collision  the 
ought  not  to  attempt  to  apportion  the 
unless  there  is  some  clear  indication  of  the 
extent  to  which  one  is  more  blameworthy  than 

the  other.   (Ct.  of  App.)   The  Orduna    574 

Since  affirmed  by  H.  of  L. — Ed. 

20.  Damage  —  Repair*  —  Demurrage  —  Estimated 
lot*. — Where  defendants  pressed  on  a  claim  on 
a  reference  before  the  plaintiffs'  damages  were 
definitely  ascertained  and  the  registrar  in  con- 
sidering the  claim  had  to  proceed  upon  an 
estimate  of  contingencies  instead  of  a  considera- 
tion of  ascertained  facta,  it  was  held  by  the 
Court  of  Appeal,  confirming  the  report  and  the 
judgment  of  Hill,  J.,  that  the  plaintiffs  had 
proved  with  reasonable  certainty  that  permanent 
repairs  for  collision  damage  would  be  effected, 
and  that  their  estimated  cost  and  the  estimated 
loss  of  time  which  probably  would  be  occupied 
in  effecting  them,  together  with  the  incidental 
expenses  during  this  period  had  been  properly 
taken  into  consideration.  The  Olenfinla*  con- 
sidered (1917  fol.  365  unreported.  See  Collieion, 
No.  21,  below.)    (Ct.  of  App.)    The  Kingtway  ...  590 

21.  Damage* — Temporary  repair* — Repair*  never 
executed— Measure  of  damage — Detention. — On 
the  4th  March  1917  a  collision  occurred  at  8t. 
Nazaire  between  the  plaintiffs'  steamship 
Wettern  Coatt  and  the  defendant*'  steamship 
Olenfinla*,  whereby  the  former  was  damaged. 
Temporary  repairs  were  done  to  the  Wettern 
Coatt  at  St.  Nazaire,  and  an  estimate  was  made 
for  permanent  repairs,  but  these  were  never 
done.   The  Western  Coast  was  then  requisitioned 

S Government,  and  during  ber  service,  on  the 
th  Nov.  1917,  she  was  sunk  by  a  mine.  In 
an  action  of  damage  the  defendants  admitted 
liability  subject  to  a  reference  to  assess 
damages.  At  the  reference  the  plaintiffs 
claimed  damages  in  respect  of  permanent 
repairs  and  detention.  The  defendants  admitted 
that  the  plaintiffs  were  entitled  to  damages  for 
permanent  repairs,  excluding  drydocking  and 
the  services  of  a  surveyor ;  but  they  denied  that 
the  plaintiffs  were  entitled  in  respect  of  the 
last  two  items  as  part  of  the  permanent 
repairs,  or  in  respect  of  detention.  A  witness 
called  by  the  plaintiffs  stated  that  the  vessel 
would  not  have  been  repaired  until  after  the 
war.  The  Registrar,  assisted  by  the  merchants, 
allowed  the  plaintiffs  the  cost  of  drydocking  and 
the  services  of  a  surveyor  as  part  of  the  cost 
of  the  repairs,  but  refused  to  allow  them 
damages  for  detention.  The  learned  Registrar 
said  that  it  was  clear  law  that  the  owner  of  a 
vessel  which  had  been  in  collision  was  entitled 
to  the  cost  of  repairs  even  if  they  had  not  been 
executed.— The  Endeavour  (6  Asp.  Mar.  Law 
Cas  511),  which  case  had  been  frequently 
followed  in  the  registry.  Such  estimated  cost 
was  the  measure  of  an  actual  injury  resulting 
in  actual  damage  to  the  plaintiff's  property  and 
was  part  of  the  cost  of  repairs.  It  should  there- 
fore be  allowed.  The  damages  for  detention, 
however,  were  in  his  view  inadmissible.  Being 
merely  consequential  damages,  they  were  on  a 
different  footing  from  the  estimated  cost  of 
repairs  for  an  actual  injury  to  the  plaintiffs 
chattel.  The  principle  applicable  was  restitutio 
in  integrum,  which  did  not  include  damages  for 
a  loss  of  time  which  had  not  occurred.  The 
claim  for  loss  of  the  use  of  the  vessel  could 
not,  therefore,  be  allowed.    (Roscoe,  Registrar.) 

The  Olenfinla*  

22.  Damage* — Demurrage — Remotene**. — Where  a 
ship  due  to  sail  in  a  certain  convoy  was.  owing 
to  necessary  repairs  due  to  collision  damage, 
delayed  so  that  she  could  not  sail  in  that 
convoy,  although  her  repairs  took  only  four 
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Hays  to  complete,  it  was  held  that  ahe  was 
entitled  to  sixteen  day.'  demurrage  up  to  the 
time  when  the  could  join  her  next  convoy.  The 
question  to  be  considered  in  these  cases  is 
Does  the  loss  flow  directly  from  the  course  of 
thing*  as  they  were  at  the  time  of  the  wrong- 
doing? "  Lord  Justice  Bowen's  judgment  in 
The  Argentina  (6  Aap.  Mar.  Law  Cas.  548)  con- 
tide  red.    fffill.  J.)    He  - 


COLLISION  WITH  WARSHIP  PROCEEDING  TO 
TAKE  UP  ESCORT  DUTY. 

See  Marine  Insurance,  No.  24. 

COMITY  OF  NATIONS. 
See  I'ottasion. 

COMMERCIAL  DOMICIL. 
See  Prize,  No..  16,  21,  25. 

COMMISSION. 
See  Carriage  of  Good*,  No.  24. 

COMPENSATION  BY  ADMIRALTY. 
See  Carriage  of  Good*,  No.  13. 

COMPULSORY  PILOTAGE. 
See  Collision,  No..  1,  7,  10. 

CONCLUSIVE  EVIDENCE  CLAU8E. 
See  Carriage  of  Good*,  No.  17. 

CONDEMNATION. 
See  Prize,  No..  37,  42,  50,  53,  54,  64. 

CONDITIONAL  CONTRABAND. 
See  Prize,  No..  35,  38,  41,  44,  53,  65. 

CONDITION  OR  WARRANTY. 
See  Sale  of  Good*,  No.  7. 

CONFIRMED  BANKERS'  CREDIT,  PAYMENT 

BY. 

See  Sale  of  Good*,  No.  2. 

"  CONSEQUENCES  OF  HOSTILITIES." 

See  Collision,  No.  14 — Marine  Insurance,  No..  1,  5, 

9,  24. 

CONSEQUENCES  OF  "HOSTILITIES  OR 
WARLIKE  OPERATIONS." 

See  Collision,  No.  15— Marine  Insurance,  No.  24. 

CONSIGNEE. 
See  Prize,  No..  27,  53. 

CONSIGNMENTS  "TO  ORDER." 
See  Prize,  No.  65. 

CONSTRUCTION. 
See  Qswriage  of  Goods,  No..  34,  42,  46. 

CONSTRUCTIVE  SEIZURE. 
See  Prize,  No.  40. 

CONSTRUCTIVE  TOTAL  LOSS. 
See  Marine  Insurance,  No..  3,  15,  18. 

CONTINUOUS  VOYAGE. 
Sec  Prize,  No..  1,  5,  23,  27,  42,  56,  65. 

CONTRABAND. 
See  Prize,  No*.  1,  2,  5,  10,  11.  14.  15.  17,  18,  23,  27, 
41.  42,  4*.  53,  54,  57,  65. 


CONTRACT. 
See  Carriage  of  Goods,  No..  3,  8—  Sale  of  Goods, 
No.,  i,  2,  3,  4,  5,  6,  7,  8.  21,  22. 

CONTRACT  OF  AFFREIGHTMENT. 
See  Carriage  of  Goods,  No.  32. 

CONTRIBUTION. 
See  Marine  Insurance,  No.  17. 

CONTRIBUTORY  NEGLIGENCE. 
See  Collision,  No.  1— Negligence. 

CONTRIBUTION,  GENERAL  AVERAGE. 
See  Carriage  of  Goods,  No.  1. 

CONTROLLER. 
See  Prize,  No.  64. 

CONVOY. 

See  Collision,  Not.  7,  22 — Marine  Insurance", 
No..  20,  24. 

COSTS. 
See  Collision,  No.  11. 

COUNTY  COURT  ACTION  TRANSFERRED  TO 
HIGH  COURT. 
See  Practice,  No.  1. 

COUNTY  COURT  ADMIRALTY  JURISDICTION 
ACT  1869,  Sicre.  2,  3. 

See  Practice,  No.  1. 

COURSE  AND  SPEED. 
See  Collision,  No..  18,  19. 

COURT  OF  APPEAL. 
See  Collision,  No..  15,  17,  18— Carriage  of  Goods, 
No..  33,  34,  35— Salvage,  No..  6,  36,  37,  40,  42 — 
Marine  Insurance,  No..  14,  20,  22,  23— Possession. 

CROSSING  COUR8E8. 
See  Collision,  No*.  5,  19. 

CROWN. 
See  Prize,  No.  49. 

CUBIC  CAPACITY. 
See  Carriage  of  Goods,  No..  20,  26,  27. 

CUSTOM. 

See  Carriage  of  Goods,  No..  33,  40,  46- Freight. 

DAMAGE. 
See  Collision,  No.  20. 

DAMAGE  TO  SHIP. 
See  Negligence. 

DAMAGES. 

Seo  Collision,  No..  21,  22-Prize,  No..  49.  55.  63. 

DAMAGES,  MEASURE  OF. 
See  Collision,  No.  2. 

DAMAGE  TO  CARGO. 
See  Carriage  of  Goods,  No.  39. 

DARDANELLES. 
See  Marine  Insurance,  No.  14. 

DAYS  OF  GRACE. 
See  Prize,  No.  44. 

DEADWEIGHT  CAPACITY. 
See  Carriage  of  Goods,  Nob.  20,  26,  27. 
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DECK  CARGO. 

Iterance:  No.  23. 

DECLARATION  BY  CONSIGNEES. 
See  Marine  Insurance,  No.  21. 

DECLARATION  OF  LONDON. 
See  Prize,  No*.  38,  41.  44.  48.  53,  65. 
Art.  35,  see  Prise,  Nos.  10.  27,  65. 
Arts.  35.  43,  see  Prize,  No.  10. 
Arts.  38,  48,  see  Prite,  No.  29. 
Art.  57,  see  Prize,  Nos.  21,  31. 
Art.  43,  tM  Prize,  No.  18. 

DECLARATION     OF     LONDON     ORDER  IN 
COUNCIL  (No.  2}  OCT.  29ra,  1914,  CLAUSE  1  (3). 
See  Prite,  No..  44,  48. 

DECLARATION  OF  PARIS,  ART.  2. 
See  Prize,  No..  28.  54. 

DECLARATION,  ACTION  FOR. 
See  Defence  of  the  Realwi,  No.  1. 

DECREE. 
See  Prize,  No.  34. 

DEFAULT  IN  PAYMENT  OF  HIRE. 
See  Carriage  of  Goods,  No.  43. 

DEFENCE  OF  THE  REALM. 
1.  Skipping  Controller— Powers— Requisition  of 
ihipt— Owners'  service*— Profit— Ultra  vires— 
Action  against  Shipping  Controller  in  official 
capacity — New  Ministries  and  Secretaries  Act 
1916  (6  &  7  Geo.  5,  e.  68),  ss.  5,  6— Defence  of 
the  Realm  Regulations,  reg.  39bbb. — By  a  letter 


dated  the  5th  March  1917  the  Shipping  Con- 
'  purported  to  requisiton  for  the  Govern- 
ment  all  of  tho  plantiffs'  .teamen  (other  than 


those  already  requisitioned  by  Hi.  Majesty'. 
Government,  by  the  Indian  Government,  or 
the  Governments  of  any  of  the  colonies) 
operating  between  the  United  Kingdom  and 
the  East.  Until  the  plaintiffs  were  otherwise 
directed,  they  were  to  continue  to  run  the 
Teasel,  aa  for  themselves,  though  actually  for 
the  account  of  the  Government,  crediting  full 
earning,  and  debiting  net  charges.  The  plain- 
tiffs were  to  be  advised  later  as  to  the  arrange- 
ments under  which  they  would  be  credited  with 
hire  on  requisitioned  term..  One  of  the  plain- 
tiffs' vessel,  which  was  affected  by  this  letter 
waa  the  steamship  K.,  which  started  from 
Liverpool  to  the  East  on  the  8th  April  1917. 
The  plaintiff,  claimed  a  declaration  that,  not- 
withstanding the  letter  of  the  5th  March  1917. 
the  voyage  of  the  A'  was  for  the  risk  and 
account  of  the  plaintiffs,  and  that  the  plaintiff, 
were  entitled  to  receive  and  retain  the  profits, 
if  any,  of  this  voyage.  The  Shipping  Controller 
was  appointed  under  sect.  5  of  the  New 
Ministries  snd  Secretaries  Act  1916.  Sect.  6 
of  that  Act  defines  the  duties  of  the  Shipping 
Controller,  and  provides  that  he  shall  have  such 
powers  or  duties  of  any  Government  depart- 
ment as  may  be  transferred  to  him  by  Order  in 
Council,  and  such  further  powers  or  duties  as 
may  be  conferred  upon  him  by  regulations 
under  the  Dofonce  of  the  Realm  (Consolidation) 
Act  1914.  Reg.  39bbb,  which  was  made  under 
the  Defence  of  the  Realm  Act  1914,  empowered 
the  Shipping  Controller,  for  the  purpose  of 
making  .hipping  available  for  the  need,  of  the 
country  in  such  manner  a.  to  make  the  best 
use  thereof,  to  requisition  ships  or  cargo  space 
or  passenger  accommodation  in  any  ships  or 
any  rights  under  any  charter,  freight,  engage- 
ment, or  similar  contract  affecting  any  ship, 
and  to  require  delivery  of  ships  so  requisitioned 
to  himself  or  any  person  or  parsons  named  by 


him  at  such  times  and  places  as  he  may  require. 
Held,  that  reg.  39bbb  was  not  invalid,  but  that 


it  contained  no  power  to  requisition  the  services 
of  the  owners,  and  that  therefore  the  order 
requisitioning  the  owner's  services 


HsM  also,  that  the  action  lay  i 
the    Shipping    Controller    and    the  plaintiffs 
wore  entitled  to  the  declaration.  (Bailhsche, 
J.)    TArno   Mutual  Steam   Navigation  Com- 
puny  Limited  v.  .Sir  Joseph  Maclay,  Rart   175 


DEFENCE  OF  THE  REALM  REGULATIONS. 
See  Collision,  No.  11— Defence  of^the  Realm,  No.  1— 


DELAY. 

Sec   Carriage    of    Goods,    Nos.    4,  AS-Marine 
Insurance,  No.  13. 

DELIVERY  TO  PRINCIPAL  OFFICER. 

8e«  Prise,  No.  20. 

DELIVERY  TO  SHIPPERS  OR  ASSIGNS. 
See  Prise,  No.  38. 

DEMISE. 

See  Salvage,  No.  4. 

DEMURRAGE. 
8ee  Collision.  Ho*.  20.  21,  22— Carriage  of  Goods, 
Nos.  9,  if,  15,  24,  42,  46  ' 

DEPRECIATION. 
See  Murine  Insurance,  No.  25. 

DESERTION  OF  SEAMAN. 

No.  L 


DESTINATION. 
See  Prize,  Noe.  1,  2,  5,  6,  10^  11,  14,  15,  17,  23,  24,  27, 

DETENTION. 
See  Carriage  of  Goods,^  No..  15,  21— Prize,  Nos.  12, 

DEVIATION. 
See  Carriage  of  Goods,  Nos.  6,  31. 

DISBURSEMENTS. 
Sec  Seaman,  No.  4. 

DISCHARGE  IN  BRITISH  PORTS. 
See  Prize,  No.  64. 

DISCLOSURE. 
See  Prize,  No.  38. 

DISCRETION. 
See  Prize,  No.  55. 

DISCOVERY. 
See  Prize,  Nos.  1,  6. 

DISTRIBUTION. 
See  Collisions,  No.  16. 

DIVERSION. 
See  Prize,  No.  61. 

DIVERSION  INTO  BRITISH  PORTS. 
Sec  Prize,  No.  56. 

DIVISIONAL  COURT. 
See  Seaman,  No.  1. 

DOCKING  CLAUSE. 
See  Murine  Insurance,  No.  22. 
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SUBJICT8   OV  CASKS 


DOCUMENTS. 
See  Marine  Insurance,  No.  11. 

DOMICIL. 
See  Prize,  Nob.  16,  21,  25,  65. 

DRAFTS,  ACCEPTANCE  OF. 
8m  Prize.  No.  7. 

DROITS  OF  CROWN. 
See  Prize,  Noa.  43,  60. 

DUNNAGE. 
8ee  Carriage  of  Ooodz,  No.  27. 

DUTIES  OF  CHARTERERS  AND  RECEIVERS. 
See  Carriage  of  Ooodz,  No.  46. 


DUTY  TO  WARN  APPROACHING 
See  Collision,  No.  12. 

EGYPT. 
Sea  Prize,  No.  40. 


ELEVENTH     HAGUE     CONVENTION  (1907). 
Art.  1. 

See  Prize,  No.  56. 

Aht.  3. 
See  Prize,  No.  63. 

EMERGENCY  LEGISLATION. 
See  Defence  of  ihe  Realm,  No.  1. 

ENEMY. 
Agrnt.   See  Prize,  No.  51. 
Action.    See  Carriage  of  Ooodz,  No.  44. 
Alien.   See  Prize,  No.  48. 
Characteh  oT  Cargo.   See  Prize,  No.  19. 
Craft.    See  Prize,  No.  46. 
Control.  See  Prize,  Noa.  21,  31,  52. 
I  )f-sti  nation.    See  Prize,  Not.  15,  41,  42,  44. 
Kink  (British  branches).    See  Prize,  No.  13. 
Goods.   See  Prize,  Not.  22,  54,  64. 
Occupation.    See  Prize,  No.  24. 
Origin.    So©  Prize.  Horn.  24,  56,  59. 
Port.   8ee  Prize,  No.  53. 
I'hopkrty.   See  Prize,  No*.  54,  56,  63. 
Shareholders    See  Carriage  of  Ooodz,  No.  14. 
Ship.    See  Prize,  No.  58.   Statua  at  outbreak  of  war, 
see  Prize,  No.  32. 

ERRORS  IN  DESCRIPTION. 
See  Sale  of  Ooodz,  No.  7. 

ESTHONIAN  GOVERNMENT. 
See  Pozzezzion. 

ESTIMATED  LOSS. 
See  Collision,  No.  20. 

ESTOPPEL. 
See  Carriage  of  Ooodz,  No.  17. 

EVIDENCE  CONTRADICTING  WRITTEN 
CONTRACT. 
See  Principal  and  Agent,  No.  1. 

"  EX  SHIP." 
See  Marine  Insurance,  No.  11. 

EXCEPTIONS. 
See  Carriage  of  Good*.  Not.  2,  5,  6,  16.  19,  25.  42— 
Marine  Insurance,  Noa.  1,  3,  9,  10,  12,  2b— Sale  of 
Ooodz,  No.  1. 

EXCEPTION  OF  KING'S  ENEMIES. 
Sea  Carriage  of  Ooodz,  No.  31, 


EXCE88  LIABILirY. 
See  Mnnne  Insurance,  No.  17. 


pa-:;f 


EXECUTIVE  OFFICERS  AND  CAPTORS 
DUTIES  OF. 
See  Prize,  No.  20. 

EXPLOSION. 
See  Marine  Insurance,  No.  19. 

EXPORT. 
See  Carriage  of  Ooods,  No.  45. 

EXPOSURE. 
See  Marine  Insurance,  No.  23. 

EXTRAORDINARY  AND  ABNORMAL  PERIL. 
See  Carriage  of  Ooodz,  No.  1. 

FALSE  AFFIDAVITS. 
See  Prize,  No.  34— Description,  see  Prize,  No.  57— 
Papers,  aee  Prize,  No.  57. 

F.C.  AND  8.  CLAUSE. 
See  Collision,  Noa.  14,  15— Wo  rine  Insurance,  No.  19. 

FIAT. 
See  Practice. 

FINAL  OR  INTERLOCUTORY  ORDER. 
See  Prize,  No.  37. 

"  FINAL  PORT." 
See  Murine  Insurance,  No.  26. 

FIRE. 


FLOATING  POLICY. 
Sec  Marine  Insurance,  No.  21. 

FOG. 
See  Collision,  No.  7. 

FORCE  MAJEURE. 
See  Prize,  No.  44. 

FOREIGN  GOVERNMENT. 
FREIGHT. 

Vaval  forces — Carriage  of  treasure  on  board 
H.\t.  ships — Right  to  freight— Custom — Statute 
59  Geo.  3,  e.  25—  Order  in  Council,  the  IQlh  Aug. 
1888—  Order  in  Council,  the  26/A  Oct.  1914.— In 
ancient  times  a  practir*  grew  up  wheraby  mer- 
chant* and  othera  who  had  bullion  and  article* 
of  value  to  transport  from  one  place  to  another 
by  eea  put  them  on  board  a  King's  ship.  Tbe 
charge  for  their  conveyance  was  a  matter  of 
bargain  between  the  merchants  and  the  captain 
or  officer  in  charge  of  the  King's  ships.  These 
officers  frequently  made  large  sums  of  money  by 
entering  into  private  bargains  with  merchant* 
for  the  conveyance  of  treasure  on  board  the 
King's  ships.  This  practice  was  regulated  by  an 
Aot  of  59  Geo.  3,  c.  25.  This  Act  prohibited 
tho  carriage  of  such  articles  without  a  special 
order;  provided  for  tbe  payment  of  freight  to  be 
tokuIsiUmI  by  Order  in  Council;  and  prohibited 
private  bargains  between  merchants  and  the 
captains  of  the  King's  ships  without  such  Orders 
in  Council.  Orders  in  Council  wero  from  time 
to  time  tmado  under  that  Act  down  to  the 
10th  Auguat  1888.  The  Order  in  Council  dated 
the  10th  Aug.  1888  was  annulled  by  an  Order  in 
Council  datod  the  26th  Oct.  1914.  Thereafter  no 
new  Order  in  Council  was  made  under  the  Act. 
field,  that  as  the  Order  in  Council  of  the  10th  Aug. 
1B88  was  annulled  by  the  Order  in  Council  of 
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the  26th  Oct.  1914,  there  wu  no  Order  in  Council 
in  force  regulating  the  payment  of  freight  for 
the  conreyanoe  of  bullion  on  board  H.M.  ships, 
and  a  claim  for  such  freight  could  not  be  en- 
forced.   (Bailhache,  J.)   King.Ball  v.  Standard 

Bank  of  South  A  trie*.  Limited  415 

See  Carriage  of  Good;  Noe.  22,  23,  27,  31. 

FRUSTRATION. 
See  Carriage  of  Good;  Not.  2,  25,  36—  Marine 
Insurance,  Noe.  7,  13,  14. 

FUMES. 
Seo  Carriage  of  Good*,  No.  39. 

GENERAL  AVERAGE. 
See  Carriage  of  Good;  No.  1-Marine  Insurance, 
No.  17. 

"  GIVE-WAY  "  VESSEL. 
See  Collision,  No.  19. 

GOVERNMENT  IN8URANCE  SCHEME. 
See  Marine  Inturanee,  No.  21. 

GUARANTEE. 
See  Carriage  of  Goods,  Noa.  26,  27. 

HAGUE  CONFERENCE  1907. 
OosvumON  IV.,  Art.  53:  See  Prise,  No.  63;  Com- 
vention  VI.,  Preamble:  See  Prise,  No.  32— Art.  1 
See  Prise,  No.  32— Art.  2,  See  Prise,  Noe.  26,  32. 

HARTER  ACT. 
See  Carriage  of  Goods,  No.  5. 

"  HELD  COVERED  "  CLAUSE 
See  Murine  Insurance,  No.  2. 

HIGH  SEAS. 
See  Prise,  Noa.  46,  58. 

HILL,  J. 

See  Collision,  No..  4,  8,  9.  10.  11.  12.  13,  Zt-Salvage, 
No«.  3,  5— Seamen,  No.  4. 

HIRE. 

See  Carriage  of  Goods,  Noe.  2,  7,  12,  13.  25,  34,  43. 

"HOSTILITIES  OR  WARLIKE  OPERATIONS." 
See  Marine  Insurance,  No.  ^-Collision,  No.  14. 

"  HOT  PURSUIT." 
See  Prise,  No.  63. 

HOUSEBOAT  AT  ANCHOR  IN  CREEK. 
See  Marine  Insurance,  No.  22. 

HOUSE  OF  LORDS. 
See  Carriage  of  Goods.  Noe.  31.  32.  36.  40.  42,  46— 
Marine  Insurance,  Noe.  19,  26— Negligence. 

HULL,  CUSTOM  OF  PORT  OF. 
See  Carriage  of  Goods,  No.  46. 

ILLEGAL  CONTRACT. 
See  Marine  Insurance,  No.  3 — Sale  of  Goods,  Noe.  3,  4. 

INABILITY  TO  PERFORM  CHARTER  PARTY. 
See  Carriage  of  Goods,  No.  37. 

INCONSISTENCY. 
Sec  Carriage  of  Cowls,  No.  40. 

INCORPORATION  OF  TERMS  OF  CHARTER. 
See  Carriage  of  Goods,  No.  46. 


INCREA8ED  VALUE. 
See  Marine  Insurance,  Noe.  17,  18. 

INDEMNITY. 
See  Marine  Insurance,  No.  17. 

INDEMNITY  AGAINST  WAR  RISKS. 
See  Marine  Insurance,  No.  25. 

INFECTION. 
See  Prise,  Noa.  2,  11. 

INFLAMMABLE  CARGO. 
See  Negligence. 

INLAND  WATERS. 
See  Prise,  No.  46. 

"  INNOCENT  "  GOODS. 
See  Prise,  No.  2. 

"  INNOCENT  SHIPPERS." 
See  Prize,  No.  42. 

INSTALMENTS,  SALE  AND  DELIVERY  BY. 
See  Sale  of  Goods,  No.  2. 

INSTITUTE  CARGO  CLAUSES,  No.  4. 
See  Marine  Insurance,  No.  2. 

INSURABLE  INTEREST. 
See  Marine  Insurance,  No.  21. 

INSURANCE. 
Seo  Prise,  Noe.  35,  39. 

INTERNATIONAL  LAW. 
See  Possession— Prise,  No.  58. 

IN  TRANSITU,  TRANSFER. 
8ee  Prize,  No.  2. 

JOINT  NAVAL  AND  MILITARY  OPERATIONS. 
See  Prise,  No.  4. 

JUDGMENT,  DECLARATORY. 
See  Defence  of  the  Realm,  No.  1. 


See 


JURISDICTION. 

on-Prise,  Noe.  8,  63. 


"KEEP-ON"  8HIP. 
See  Collision,  No.  19. 

KING'S  ENEMIES. 
See  Carriage  of  Goods,  No.  6. 

LARCENY. 
See  Seaman,  No.  1. 

LATE  ACTION. 
See  Collision,  No.  19. 

LATENT  DEFECT. 
Seo  Carriage  of  Goods,  No.  39. 

LAY  DAY8. 
See  Carriage  of  Goods,  Noa.  9,  11,  42. 

LEAKAGE. 
Seo  Carriage  of  Goodt,  No.  39. 

"  LEFT  BEHIND." 
See  Seaman,  No.  3. 
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LEGAL  PROCEEDINGS  AGAINST  THE  ENEMY 
ACT  1915. 
See  Sale  of  Goods,  Nos.  3.  4. 

LETTER  MAIL. 
See  Prize,  No.  56. 

LIABILITY  OF  CHARTERERS. 
See  Carriage  of  Goods,  No.  45. 

LIABILITY  OF  8HIP  REPAIRERS. 
See  Negligence. 

LIABILITY  OF  UNDERWRITER. 
See  Marine  Insurance,  No.  22. 

*'  LIBERTY  TO  SHIFT." 
See  Marine  Insurance,  No.  22. 

LICENCE. 
See  Carriage  of  Ooodt,  Nog.  42,  45. 

LIEN.  MARITIME. 
See  Seaman,  No.  4. 

LIFTING  CAPACITY. 
See  Carnage  of  Goods,  Noa.  20.  26. 

LIGHT8. 

See  Collision,  Nos.  6.  8.  10.  12,  13,  lb-Marine 
Insurance,  No.  24. 

LIGHTERS  AND  CRAFT  SEIZED  ON  LAND, 
AFLOAT,  AND  WHEN  BEACHED. 
See  Prize,  No.  63. 

LIMITATION  OF  LIABILITY. 
See  Carriage  of  Goods,  No.  5-Collision,  No.  15- 
Prize,  No.  49. 

LIVERPOOL,  LIMITS  OF  PORT  OF. 
See  Prize,  No.  13. 

M  LLOYD'S  POLICY." 
See  Marine  Insurance,  No.  26. 

LOCUS  STANDI. 
Sec  Prize,  No.  50. 

LORD  HIGH  ADMIRAL. 
Sec  Prize,  No.  43. 

LOSS. 

See  Carriage  of  Goods,  No.  44 ;  of  cargo,  sec  Prize, 
No.  49 ;  of  vessel,  see  Collision,  Nos.  14,  15 ;  of 
profit  on  charter,  see  Marine  Insurance,  No.  15. 

MARINE  INSURANCE. 
1.  PrriU  of  the  sea — Exception  of  "  consequences 
of  hostilities  " — Vessel  torpedoed — Bemoval  into 
/tui  hour — Transfer  to  outer  berth — Grounding — 
Loss  —  Liability  of  insurer.— -The  plaintiffs 
insured  their  vessel,  the  /..  with  the  defendants 
against  ordinary  marine  perils.  The  policy 
contained  an  exception  clause  by  which  con- 
sequences of  hostilities  "  were  excepted  from  iu 
scope.  The  /.  was  torpedoed  near  Havre. 
Although  the  vessel  was  badly  damaged,  the 
incoming  water  was  kept  under  by  the  pumps, 
and  she  contrived  to  get  into  Havre  Harbour. 
Bad  weather  during  the  night  caused  her  to 
bump,  and  the  harbour  authorities,  fearing  she 
would  sink  in  the  inner  berth  which  she  then 
occupied,  directed  her  removal  to  an  outer 
berth.  When  the  tide  fell  the  vessel  grounded, 
and  the  additional  strain  caused  her  to  make 
more  water.  Subsequent  tides  caused  further 
damage,  and  the  vessel  ultimately  became  a 
total  loss.    In  an  action  on  the  policy,  Rowlatt, 
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J.  held  that  the  vessel  was  lost  as  a  "  conse- 
quence of  hostilities  "  and  not  through  ordinary 
perils  of  the  sea,  and  that  therefore  the 
defendants  were  not  liable  under  the  policy. 
Held,  that  the  torpedoing  of  the  Teasel  was  the 
proximate  cause  of  the  loss,  the  chain  of 
causation  never  having  been  broken  from  the 
time  she  was  hit  until  she  sank.  The  lose  was 
a  consequence  of  hostilities,  and  the  plaintiffs 
could  not  recover  on  the  policy.  Reueher  v. 
Horwiek  (7  Asp.  Mar.  Law  Cas.  493  ;  71  L.  T. 
Rep.  238;  (1894)  2  Q.  B.  550)  followed.  Judg- 
ment of  Rowlatt,  J.  affirmed.  (Ct.  of  App.) 
Leyland  Shipping  Company  Limited  r.  Norwich 


Union  Fire  Insurance  Soetety  Limited    4 

Note. — Since  affirme 
2.  "  Held  covered  " 


>octety 
H.  of 


L.   See  poet,  p. 258. 


deck— Error  in  description  of  interest— Notice 
to  underwriters  of  error  withm  reasonable  time 
Institute  Cargo  Clauses,  No.  4.— By  a  policy 
of  marine  insurance,  in  the  ordinary  form,  a 


motor  car  was  insured  against  the  usual  perils 
by  sea  from  London  to  Messina.  The  Institute 
Cargo  Clauses  were  attached,  of  which  clause  4 
is  as  follows:  "Held  covered,  at  a  premium 
to  be  arranged,  in  case  of  deviation  or  change 
of  voyage  or  of  any  omission  or  error  in  the 
description  of  the  interest,  vessel,  or  voyage." 
The  car  was  carried  on  deck  in  accordance 
with  the  terms  of  the  bill  of  lading,  under  which 
it  was  shipped,  and  being  carried  on  deck  was 
not  covered  by  the  policy.  When  the  ship 
arrived  at  Messina  the  car  was  found  to  be 
valueless,  owing  to  damage  by  sea  water.  No 
notice  that  the  car  was  being  carried  on  deck 
was  given  to  the  underwriters  before  the  loss. 
Evidence  was  given  that  many  underwriters 
would  not  insure  at  any  premium  a  car  carried 
on  deck  against  all  risks,  and  that  in  any  case 
an  exceptionally  high  premium  would  be 
required.  Held,  that  clause  4  of  the  Institute 
Cargo  Clauses  did  not  enable  the  assured  to 
recover  the  loss  from  the  underwriters,  as  it  was 
an  implied  term  of  the  contract  that  notice  that 
the  car  was  being  carried  on  deck  should  be 
given  to  the  underwriters  within  a  reasonable 
time  after  the  assured  became  aware  of  the 
fact;  that  no  such  notice  had  been  given;  and 
the  assured  were  not  therefore  protected  by  the 
policy.  Thames  and  Mersey  Marine.  Insurance 
Company  v.  Van  Laun  {infra)  applied.  Judg- 
ment of  Rowlatt,  J.  (13  Asp.  Mar.  Law  Cas.  441 ; 
115  L.  T.  Rep.  220;  (1916)  2  K.  B.  395)  affirmed. 
(Ct.  of  App.)    Hood  v.  West  End  Motor  Cur 

Packing  Company    12 

3.  Chartered  freight* — Anticipated  profit — German 
charterers — Non-disclosure — War — Illegality  of 
contract  of  affreightment — Loss  by  restraint  of 
princes — No  notice  of  abandonment — Total  loss 
— Constructive  to'al  loss — Marine  Insurance  Act 
1906  (6  Edw.  7,  e.  41),  ss.  18,  61,  62—  By  a 
charter  party  dated  the  20th  Jan.  1913  the 
plaintiffs  chartered  the  steamer  B.  to  a  German 
company  for  consecutive  voyages  for  three 
years,  from  the  commencement  of  loading  the 
first  cargo  thereunder.  On  the  31st  July  1914 
the  plaintiffs  instructed  their  brokers  to  take 
out  a  policy  of  insurance  against  war  risks,  on 
freight  and  (or)  anticipated  profit  on  a  voyage 
of  the  steamer  from  Portland  to  Roumania 
and  back  to  certain  specified  ports.  The  policy 
was  underwritten  by  the  defendants,  but  the 
plaintiffs  did  not  disclose  the  fact  that  the 
charterers  were  German.  On  the  4th  Aug.  1914 
wa»  broke  out  between  England  and  Germany, 
and  the  plaintiffs  cabled  instructions  to  the 
master  of  the  steamer  at  Gibraltar  to  abandon 
the  insured  voyage  and  proceed  to  Norfolk, 
Virginia,  for  orders.  No  notice  of  abandon- 
ment was  given  to  the  defendants  until  the 
27th  Aug  1914.  Held,  that  the  plaintiffs  had 
established  that  there  was  a  total  loss  by  a 
peril  insured  against,  because  on  the  outbreak 
of  war  the  contract  of  affreightment  became 
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illegal,  and  the  freight  was  lost  to  the  owners 
through  restraint  of  princes.  The  loss  was  an 
actual  loss  and  not  a  constructive  total  loss,  and 
no  notice  of  abandonment  was  necessary.  Held, 
also,  that  non -disclosure  of  the  fact  that  the 
charterers  were  German  did  not  aroid  the 
policy,  because  on  the  date  of  taking  out  the 
policy  that  fact  would  not  have  influenced  the 
underwriters'  judgment.  (Atkin,  J.)  Asso- 
ciated Oil  Carrier*  Limited  v.  Onion  Insurance 
Society  of  Canton  Limited   

4.  Time  policy— Ship  unsea  worthy  in  two  par- 
ticulars— Assured  privy  as  to  one  only— Lou 
caused  by  unseaworthiness  to  which  assured  not 
privy — Liability  of  insurer — Marine  Insurance 
Act  1906  (6  Bdw.  7,  e.  41),  s.  39,  sub  s.  5  — 
Sect.  39,  sub-sect.  5,  of  the  Marine  Insurance 
Act  1906  provides  that  in  a  time  policy  ".  .  . 
where,  with  the  privity  of  the  assured,  the  ship 
is  sent  to  sea  in  an  unseaworthy  state,  tho 
insurer  is  not  liable  for  any  loss  attributable 
to  unseaworthiness."  A  ship  insured  by  a  time 
policy  was  sent  to  sea  in  an  unseaworthy  state 
in  two  particulars  (1)  insufficiency  of  crew, 
(2)  unfitness  of  hull.  The  assured  was  privy 
to  (1),  but  was  not  privy  to  (2).  The  loss  of  the 
ship  was  caused  by  the  unfitness  of  the  hull,  to 
which  the  assured  was  not  privy.  Held,  that 
the  insurer  was  not  protected  by  the  sub-section, 
and  the  assured  was  entitled  to  recover  on  the 
policy.  (Atkin,  J.)  Thomas  v.  Tunc  and  Wear 
Steamship  Freight  Insurance  Association   

5.  «  Consequences  of  hostilities  "Ship  damaged 
by  strikin^wreek  of  vessel  sunk  by  enemy  sub- 

the  sea.— Vessels  navigating 
the  matter  of  wrecks,  take  t 
it,  and  if  they  run  upon  a  wreck  the  reason  why 
the  wreck  happened  to  be  there  is  immaterial 
unless  it  was  actually  placed  there  as  an  act 
of  hostility  for  the  purpose  of  damaging  passing 
vessels.  The  S.  was  insured  by  a  policy 
expressed  to  cover  "all  consequences  of  hostili- 
ties," and  all  risks  excluded  from  an,  ordinary 
policy  by  the  f.c.  and  s.  clause.  During  the 
currency  of  the  policy  the  S.  was  damaged  by 
itrikinir  the  submerged  wreck  of  the  F.  which 
nad  been  sunk  in  shallow  water  a  few  hours 
earlier  by  an  enemy  submarine.  Time  had  not 
permitted  for  marking  with  a  buoy  the  spot 
where  the  F.  lay.  Held,  that  the  sinking  of 
the  F.  by  the  enemy  submarine  was  not  the 
proximate  cause  of  the  damage  done  to  the  S„ 
which  damage  was  not  caused  by  a  "  conse- 
quence of  hostilities "  within  the  meaning  of 
the  policy.  (Bailhache,  J.)  France  (William), 
Fenwick  and  Co.  Limited  v.  North  of  England 
Protecting  and  Indemnity  Association   

6.  Marine  insurance— War  risks— Suing  and 
labouring  clause— Delay  excluded— Interference 
by  German  warships— Expenses  of  storage 
and  re-shipment  of  cargo— Marine  Insur- 
ance Act  1906  (6  Edw.  7,  c.  41).  s.  78- 
By  a  polioy  of  marine  insurance  tho 
plaintiffs  insured  with  the  defendant  and 
other  underwriters  a  cargo  of  birch  wood 
shipped  on  board  the  Norwegian  steamship  A. 
for  a  voyage  from  Raumo  to  Garston.  The 
policy  was  against  war  risks  only.  All  claims 
arising  from  delay  were  excluded,  and  the 
policy  contained  the  usual  suing  and  labouring 
clause.  The  vessel  sailed  in  Nov.  1914.  but. 
owing  to  the  interference  of  German  war 
the  master  put  in  to  a  Norwegian  port 
and  there  landed  the  cargo.  The  cargo  was 
stored  there  for  some  time,  and  afterwards 
re-shipped  to  England.  Held,  that  the  plaintiffs 
were  entitled  under  the  suing  and  labouring 
clause  to  recover  the  expense  of  storage  of  the 
cargo  in  Norway  \intil  such  time  as  they  could 
by  reasonable  diligence  have  secured  facilities 
for  re-shipment  to  Garston  and  they  were  also 
entitled  to  recover  the  proper  cost— as  at  such 
date— of  re-shipping  and  forwarding  the  cargo 
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to  its  destination.  Or  eat  Ittdian  Peninsula 
Bailway  Company  v.  Saunders  (1861,  1  B.  & 

8.  41;  1862,  2  B  ft  S.  266)  distinguished. 
(Bray,  J.)  Wilson  Brothers  Bobbin  Company 
Limited  v.  Oreen    119 

7.  Charter-party— Outbreak     of  war— Peril  of 
capture    by   men-of-war— British    goods  on 
German  ship— Ship  puts  into  neutral  port  and 
remains  there — Lou  of  venture — Claim  for  con- 
structive  total  loss.-The  appellants,  English 
merchants,  shortly  before  war  was  declared, 
took  out  a  policy  of  marine  insurance  with  the 
respondents  on  jute  belonging  to  them  shipped 
at  Calcutta  on  board  a  German  vessel  for 
carriage  to  Hamburg.    The  property  in  the 
goods  was  not  to  pass  to  the  vendees,  a  German 
firm,  until  the  goods  were  delivered  to  them  at 
Hamburg.   The  policy  covered  (inter  alia)  peril 
of  capture  by  men-of-war.    During  the  voyage 
war  was  declared,  and  the  master  on  reaching 
the  Mediterranean  on  the  4th  Aug.  1914,  fear- 
ing the  capture  of  his  ship  by  the  British  and 
French  fleets,  put  into  Messina,  and  a  month 
later  moved  to  Syracuse,  where  he  stated  he 
had  abandoned  the  voyage.    On  the  1st  Sept. 
1914  the  appellants  gave  the  respondents  notice 
of  abandonment,  and  claimed  that  there  had 
been  a  constructive  loss  of  the  goods  by  peril 
insured  against.    Held,  that  the  frustration  of 
the  adventure  was  not  due  to  a  peril  insured 
against.   To  constitute  a  loss  by  capture,  though 
actual  seizure  were  not  essential,  the  risk  must 
have  been  so  imminent  as  to  compel  the  ship  to 
take  refuge  in  some  neutral  port,  whereas  here 
the  ship  nad  gone  into  a  neutral  port  before 
she  had  even  so  much  as  sighted  a  man-of-war 
by  the  voluntary  act  of  her  master  for  the 
very  purpose  of  avoiding  the  risk  of  capture. 
Sanday  v.  British  and  Foreign  Marine  Insurance 
Company  (13  Asp.  Mar.  Law  Cas.  289;  114  L.  T. 
Rep.  521;   (1916)  1  A.  C.  650)  distinguished. 
Decision   of   the  Court  of   Appeal,  reported 
13  Asp.  Mar.  Law  Cas.  318 ;  114  L.  T.  Rep.  734 ; 
(1916)  2  K.  B.  156),  affirmed.  (H.  of  L.)  Becker, 
Gray,  and  Co.  v.  London  Assurance  Corpora- 
tion   

8.  Charter-party—"  The  war  region  "—Submarine 
activity.— By  a  supplemental  agreement  to  a 
charter-party,  the  vessel  was  ordered  by  the 
charterers  to  trade  "  in  the  war  region,  war 
risk  insurance  premiums  paid  by  the  owners 
were  to  be  refunded  to  them  by  the  charterers. 
In  Oct.  1916,  while  the  vessel  was  trading  in 
American  waters,  a  German  submarine 
destroyed  in  a  few  days  six  vessels,  and  then 
was  not  seen  again,  within  the  area  approxi- 
mate to  that  in  which  the  vessel  was  trading, 
and  would  in  future  be  trading,  by  the  orders 
of  the  charterers.  The  owners  insured  the  ship 
against  war  risks,  and  sued  for  the  premiums 
so  paid.  Held,  (the  Lord  Chancellor  (Lord 
Finlay)  dissenting),  that  the  words  "in  the 
war  region  "  indicated  the  area  where  from 
time  to  time  war  affected  the  risk  which  vessels 
would  run.  Although  these  words  were  not 
capable  of  a  fixed  geographical  meaning, 
nevertheless  tho  circumstances  were  such  that 
it  was  reasonable  to  hold  that  at  the  time  that 
the  premiums  were  paid  the  ship  was  trading 
in  tne  war  region,  and  the  plaintiffs  were 
therefore  entitled  to  recover.  Per  Lord 
Dunedin :  The  fact  that  underwriters  put  on 
an  extra  premium  for  war  risks  on  ships 
pursuing  their  course  in  the  place  as  to  which 
the  question  arises,  though  not  in  itself  con- 
clusive, would  form  an  element  of  evidence  to 
be  considered.  Decision  of  the  Court  of  Appeal 
affirmed.  (H.  of  L.)  Dominion  Coal  Company 
Limited  v.  Maskinonge  Steamship  Company 
Limited    237 

9.  Perils  of  the  sea— Exception  of  "  consequences 
of  hostilities  "—Vessel  torpedoed—Ship  brought 
into  harbour— Transfer  to  outer  berth— Ground- 
ing—Loss— Proximate    cause— Liability    of  in- 
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turer.— The  plaintiffs  insured  their  vessel  with 
the  defendants  against  ordinary  marine  perils. 
The  policy  contained  the  following  clause : 
"  Warranted  free  from  capture,  seizure,  and 
detention  and  the  consequences  thereof  or  any 
attempt  thereat,  piracy  excepted,  and  also  from 
all  consequences  of  hostilities  or  warlike  opera- 
tions, whether  before  or  after  declaration  of 
war."  The  vessel  was  torpedoed  near  Havre, 
but  her  pumps  kept  her  afloat  until  she  got 
into  Havre  harbour.  Bad  weather  during  the 
night  caused  her  to  bump,  and  the  harbour 
authorities,  fearing  she  would  sink  in  the  inner 
berth  which  she  then  occupied,  directed  her 
removal  to  an  outer  berth.  When  the  tide  fell 
the  vessel  grounded,  and  the  additional  strain 
caused  her  to  make  more  water.  Subsequent 
tides  caused  further  damage,  and  she  ultimately 
became  a  total  wreck.  In  an  action  by  the 
shipowners  claiming  to  recover  as  for  a  loss  by 
perils  of  the  sea:  Held,  that  the  torpedoing 
of  the  vessel  was  the  proximate  cause  of  loss, 
and  therefore  the  plaintiffs  could  not  recover 
under  the  policy.  Decision  of  the  Court  of 
Appeal  (reported  tup.,  p.  4;  116  L.  T.  Rep. 
327;  (1917)  1  K.  B.  873)  affirmed.  (H.  of  L.) 
Leyland  Shipping  Company  Limited  v.  Xortcich 
Union  fire  Inturance  Society  Limited   258 

10.  Marine  ruk* — War  risk* — Free  of  capture  and 
texture  elaute — Onus  of  proof. — The  steamship 
P.,  of  which  the  plaintiffs  were  the  owners,  was 
insured  by  a  time  policy  effected  in  may  1916 
for  twelve  months.   The  policy  was  against  the 
usual   perils,   but  it  contained   an  exception 
clause    as    follows:    "Warranted    free  from 
capture,  seizure,  and  detention  and  the  conse- 
quences thereof,  or  any  attempt  thereat,  piracy 
excepted,   and  also   from   all  consequences  of 
hostilities  or  warlike  operations,  whether  before 
or  after  the  declaration  of  war."    On  the  17th 
Nov.  1916  the  /'.  left  the  Tyne  for  Barcelona, 
laden  with  a  cargo  of  coal,  and  was  never  seen 
or  beard  of  again.    Evidence  was  given  that 
when  the  vessel  started  from  the  Tyne  on  her 
last  voyage  she  was  well  found  in  every  respect, 
but  that  the  weather  which  the  P.  went  out  to 
face  was  extremely  severe.   There  were  storms 
of  the  utmost  violence.    It  was  weather  which 
was  calculated  to  bring  about  and  did  bring 
about  marine  casualties  of  a  serious  character. 
On  the  other  hand,  there  was  evidence  of  a 
vessel  having  struck  a  floating  mine  about  the 
same  time,  far  north  of  the  P.'*  course,  and 
the  British  Admiralty  had  given  information 
of  another  vessel  which  had  struck  a  mine 
through  not  adhering  to  instructions,  but  this 
was  tar  south  of  any  spot  reached  by  the  P. 
There  were   no  submarine   casualties   in  the 
P.'s  route  between  the  17th  and  21st  Nov.  1916, 
and  there  was  no  evidence  of  floating  mines  in 
the  area  in  question  or  of  a  mined  area  which 
the  P.  was  likely  to  have  approached  or  to  have 
approached    and    suffered    from  unobserved. 
Held,  that,  although  demonstration  and  cer- 
tainty were  unattainable,  the  law  allowed 
demanded  that  inference  should  be  drawn  f 
such  facts  as  pointed  to  a  conclusion,  and  the 
facts  pointed  and  led  to  the  conclusion  that  the 
P.  was  lost  by  foundering  caused  by  the  action 
of  wind  and  sea  and  not  brought  about  by  any 
perils  excluded  by  the  exceptions  clause ;  and 
thst  accordingly  the  plaintiffs  were  entitled  to 
judgmont.    Observations  per  Roche  J   on  the 
question   of   the   onus  of   proof.    (Roche.  J.) 
Compania  Maritimia  of  Barcelona  v.  Wuhart  .  298 

11  Ceylon— Good*  told  ex  thip—Ilitk  of  craft— 
Seller*  effecting  policy—'1  Payment  cath  aoatntt 
documents  " — Whether  puirhatcr  could  claim 
under  policy— Intention. — The  owners  of  382 
pieces  of  teak  wood  sold  200  tons  of  it  (144 
pieces)  ex  ship  to  the  respondent,  "  shipment 
November  December  at  the  rate  of  100  tons 
monthly  .   Payment   cash   against  docu- 

ments."' They  shipped  from  Bangkok  to 
Colombo  382  logs,  of  which  144  were  shipped  in 
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part  fulfilment  of  the  contract,  and  they  effected 
at  their  own  expense  with  the  appellants  a 
marine  insurance  on  the  whole  of  the  382  logs 
for  themselves  and  every  person  to  whom  it 
might  appertain,  the  policv  containing  a  clause 
covering  all  risk  of  craft  and  (or)  raft  from 
land  to  land."  At  Colombo  the  respondent 
took  delivery  of  the  144  logs  and  paid  for  them, 
and  they  were  afterwards  discharged  over  the 
side  ex  ship  and  formed  into  rafts.    While  in 


raft  some  of  the  logs  were  driven  out  to  sea  by 
a  gale  and  were  lost.  The  respondent  sued 
upon  the  policy,  and.  apart  from  the  transaction 


indent 

mmrnrn.  -part  from  th< 

of  insurance  and  the  documents  effecting  it. 
there  was  no  evidence  whether  it  was  the  in- 
tention of  the  sellers  to  insure  the  goods  on 
behalf  of  the  purchaser.  Held,  that  there  was 
no  inference  to  be  drawn  from  the  use  of  the 
word  "  documents  "  in  the  expression  "  pay- 
ment cash  against  documents  "  in  the  contract 
of  sale  ex  ship  that  the  policy  was  effected  on 
behalf  of  the  purchaser  or  to  cover  his  interest. 
The  policy  itself  was  no  evidence  that  it  was 
so  effected,  and  consequently  the  purchaser 
could  not  maintain  the  action  he  had  brought 
on  the  policy.  Decisions  of  the  Ceylon  Courts 
reversed.  (Priv.  Co.)  Yang'tze  fnturane* 
Auociation  Limited  v.  Lukmanjee   

12.  IFor  riikt — Peril*   of   the   tea — Exception — 
Free  of  capture  and  teitttre  elaute — Lot* — Onut 
of  proof.-- The  sailing  vessel  /.  left  G.  bound 
for  F.  with  a  cargo  of  timber,  including  a  deck 
load,  on  the  21st  March  1917,  and  was  never 
afterwards  heard  of.    She  was  not  overloaded. 
The  norms!  length  of  such  voyage  as 
on  for  a  sailing  ship  was  forty  days, 
prolonged  to  sixty  days,  rarely  longer.    It  was 
conceded  that  she  had  sunk  at  sea.    It  was 
known  that  submarines  were  active  on  the  route 
to  be  taken  by  this  vessel,  and  that  a  number 
of  timber-carrying  ships  which  left  the  same 
port  on  a  similar  voyage  were  sunk  by  sub- 
marines.     From     meteorological     charts  it 
appeared  that  there  was  no  wind  above  force 
9— a  strong  gale— in  any  locality  in  which  the 
/.  was,  and  that  only  on  a  few  occasions  and 
for  short  periods.    There  was  nothing  in  the 
recorded  weather  to  account  for  the  foundering 
of  a  well-found  ship  as  the  /.  was.   It  was  im- 
possible to  say  with  any  degree  of  certainty 
what  the  actual  course  of  a  sailing  vessel  was 
upon  a  voyage  of  that  length.    In  nearly  all 
the  cases  in  which  timber  vessels  had  been 
torpedoed  on  about  the  route  taken  by  the  /., 
the  fact  of  their  having  been  torpedoed  was 
definitely  known.    The  plaintiffs,  who  were  the 
owners  of  the  sailing  vessel  /.,  sued  the  under- 
writers upon  a  policy  which  covered  perils  of 
the  sea  and  contained  the  warranted  free  from 
capture  and  seizure  clause.    They  also  sued  the 
war  risks  underwriters  upon  a  policy  covering 
risks  excluded  from  the  marine  policy  by  a 
free  of  capture  and  seizure  clause.    Held,  (1) 
that  the  claim  upon  the  war  risks  policy  failed, 
inasmuch  as  the  plaintiffs  had  not  discharged 
the    onus    of    proving    that    the    vessel  was 
torpedoed  ;  (2)  that  the  claim  upon  the  marine 
risks  policy  must  succeed  because,  when  in  an 
action  upon  a  policy  of  marine  insurance  the 
assured  has  proved  thst  the  ship  has  sunk  at 
sea,  ho  has  made  out  a  primA  facie  case  against 
the  underwriters,  and  it  is  for  them  to  set  up 
the  exception  clause,  and  the  onus  lies  upon 
them  to  bring  themselves  within  that  exception 
if   they  can,    and   the   underwriters   had  not 
satisfied  that  onus  in  the  present  case.  Rules 
applicable  for  determining  the  burden  of  proof 
stated    per    Bailhache,    J.      (Bailhache.  J.J 
Munro  Brice  ami  Co.  v.  War  Ri*k*  Auociation 
Limited  ami   Anchor  Marine   Mutual  under- 
ttriting  A**ocia-'ion  Limited   

13.  War  ritkt-Rcttrnint  of  prince*—"  Excluding 
all  claim*  due  to  delay  "-Fruttration  of 
adventure-rioting  of  Dardancllct—Uhrt,  vires 
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requisition  — Compliance  — Not  a  restraint- 
Royal  Prerogative  —  Proclamation  of  the 
WitM.  I914.-The  R.  Bank  in  Sept.  and  Oct. 
1914  shipped  on  board  the  steamship  W.  at  N. 
a  parcel  of  barley  for  F.  for  orders.  They 
insured  the  barley  upon  the  intended  voyage 
with  the  defendants  by  a  policy  dated  tho 
7th  Oct.  1914  against  the  usual  perils,  including 
restraints  of  princes,  and  against  the  risks 
excluded  by  the  free  of  capture  and  seizure 
clause,  but  the  policy  excluded  all  claims  due 
to  delay.  The  W.  had  not  sailed  when  the 
Turkish  Governmmt  closed  the  Dardanelles,  a 
step  which  was  followed  by  the  declaration  of 
war  on  the  5th  Nor.  1914.  From  that  date  the 
commercial  object  of  the  adventure  was  frus- 
trated, and  the  insured  voyage  became  im- 
possible. The  W.  with  barley  on  board 
remained  at  N.  until  the  barley  began  to  heat. 
Between  Dec.  1914  and  Feb.  1915  the  bar!  ey  was 
discharged  into  warehouse  and  there  recon- 
ditioned. It  could  have  remained  there  unhurt 
for  a  year  or  more.  The  position  as  regards 
both  snip  and  canto  remained  unaltered  up  to 
the  5th  March  1915,  when  the  shipowners  were 
directed  by  the  Lords  of  the  Admiralty  to 
place  their  steamship  at  the  disposal  of  the 
Russian  Government.  This  was  done,  but  the 
Russian  Government  made  no  use  of  the  vessel. 
Upon  this  requisition  the  plaintiffs,  the  R. 
Bank,  telegraphed  to  their  insurance  brokers 
as  follows:  "  W.  requisitioned  by  British 
Government.  Impossible  reload  barley.  Con- 
sider case  covered  by  war  risk.  Agreeable 
release  underwriters  from  all  risks  if  under- 
writers will  pay  difference  between  present 
value  in  N.  and  insured  value."  The  defen- 
dants on  the  15th  March  declined  liability. 
On  the  8th  July  the  plaintiffs,  through  their 
brokers,  gave  formal  notice  of  abandonment. 
This  notice  was  refused*  by  the  underwriters, 
whereupon  the  action  was  brought  to  recover 
as  for  a  constructive  total  loss  of  the  barley 
by  restraint  of  princes.  Held,  (1)  that  the 
plaintiff's  claim  based  on  the  closing  of  the 
Dardanelles  was  a  claim  due  to  delay,  and 
(applying  Bensaude  v.  Thames  and  Mersey 
Marine  Insurance  Company  (8  Asp.  Mar.  Law 
Cas.  315;  77  L.  T.  Rep.  282;  (1897)  A.  C.  609) 
was  erpressly  excluded  by  the  policy.  (2)  That 
the  cablegram  of  the  5th  March  1915  might, 
in  the  circumstances,  be  held  to  be  a  sufficient 
notice  of  abandonment  if  the  Admiralty  requisi- 
tion of  the  steamship  for  the  Russian  Govern- 
ment was  a  restraint  of  princes  within  the 
meaning  of  the  policy;  but  that  cablegram 
could  not  be  regarded  as  a  notice  of  abandon- 
ment in  respect  of  the  closing  of  the  Darda- 
nelles, and  the  notice  of  abandonment  given 
on  the  8th  July  1915  was  too  late.  (3)  That 
the  requisitioning  of  the  steamship  W.  bv  the 
Admiralty  was  uifra  trt"r<-»,  and,  as  disobedience 
to  such  an  order  would  not  be  illegal,  obedience 
to  such  an  order  unless  compelled  by  force,  or 
threats  of  force,  was  a  voluntary  act  and  not  a 
restraint  of  princes,  and  therefore  the  loss  due 
to  compliance  with  such  an  order  was  not  a  loss 
due  to  restraint  of  princes,  and  there  must  be 
judgment  for  the  defendants.  (Bailhache,  J.) 
Haitian  Bank  for  Foreign  Trade  v.  Exeeu 
Insurance  Company  Limited    316 

Note.— Since  affirmed   by  Ct.   of   App.    See  pott. 
No.  14,  p.  362. 

14.  War  risks— Restraint  of  prince*—"  Excluding 
ull  claims  due  to  delay "— Frustration  of 
adventure — Closing  of  Dardanelles- -Notice  of 
abandonment — Requisition — Ultra  vires — Royal 
prerogative.— Tho  Court  of  Appeal  dismissed 
the  appeal  in  this  case  on  the  ground  that  the 
shipowners  gave  the  insurers  no  valid  notice  of 
abandonment.  The  court  did  not  decide  the 
other  points  raised  befbro  Bailhache,  J.  (Ct.  of 
App.)  Russian  Rank  for  Foreign  Traile  v. 
Kxctss  Insurance  Company  Limited    362 
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15.  Voyage  policy — Marine  risk — War  risk — 
Capture  by  enemies— Consfruetx  ve  total  loss 
of  vessel — Loss  of  profit  on  charter — Vessel 
restored  before  action  brought — Notice  of 
abandonment  —  Probability  of  loss  —  Marin* 
Insurance  Act  1906  (6  Kdw.  7,  e.  41),  ss.  60  and 
61. — The  plaintiffs  chartered  a  steamship  and, 
by  a  voyage  policy  dated  7th  Nov.  1917, 
underwritten  by  the  defendants,  insured  their 
profit  on  the  charter.  The  insurance  was 
against  marine  and  war  risks,  and  included 
capture  of  the  vessel  by  the  enemies  of  Great 
Britain,  and  was  against  total  and  (or)  con- 
structive total  loss  of  steamer  only,  and 
excluded  all  claim  arising  from  delay  and  (or) 
deterioration  and  (or)  loss  of  market  in  respect 
of  war  only.  On  the  10th  Nov.  1917,  while  on 
the  insureo  voyage*  the  steamer  was  captured 
in  the  Indian  Ocean  bv  the  German  raider  or 
auxiliary  cruiser  W.  The  cargo  on  board  the 
steamer  was  contraband.  A  prixe  crew  from 
the  IF.  was  placed  on  board,  as  well  as  a  large 
number  of  passengers  from  other  prizes  which 
the  W.  had  taken  and  sunk.  Some  bombs  were 
also  placed  by  the  Germans  on  board  the 
steamer  to  be  used  if  necessary  to  destroy  her. 
The  insured  steamer  was  used  by  the  W.  as  a 
.collier  consort  and  as  a  relief  carrier  of 
prisoners  collected  by  the  W.  from  her  sunk 
prizes.  She  was  therefore'  disguised,  and  the 
two  vessels  voyaged,  sometimes  together  and 
sometimes  separately,  towards  Germany.  At 
one  point  some  vessels  were  sighted,  which 
gave  rise  to  some  expecta-tion  of  re-capture. 
Ultimately,  on  the  24th  Feb.  1918,  the  insured 
steamer  grounded  in  Danish  territorial  waters, 
and  the  intervention  of  the  Danish  authorities 
secured  the  release  of  the  passengers  and  on 
the  27th  Feb.  the  German  prize  crew  left  her. 
A  salvage  company  was  employed  by  the  ship- 
owners and  succeeded  in  refloating  the  vessel  on 
8th  March.  She  was  then  considerably  damaged 
and  was  under  repair  until  Sept.  1918.  No 
notice  of  abandonment  had  been  given  by  the 
shipowners,  who  were  not  insured.  In  an  action 
on  the  policy  claiming  that  the  vessel  was, 
owing  to  her  capture  by  the  Germans,  a  con- 
structive total  loss,  and  that  the  plaintiffs  had 
thereby  lost  their  profit  on  the  charter  party  : 
Held  that  it  was  not  merely  uncertain  whether 
the  owners  of  the  steamer  would  recover  her 
within  a  reasonable  time,  but  that  the  balance 
of  probability  was  that  they  would  never 
recover  her  at  all ;  that  the  giving  of  a  notice 
of  abandonment  by  the  shipowners  was  not  an 
integral  element  of  constructive  total  loss  ,  that 
there  was  a  constructive  total  loss  of  the  vessel 
within  sect.  60  of  the  Marine  Insurance  Act 
1906  on  her  capture  and  before  she  was 
restored  to  her  owners,  and  that  such  capture 
resulted  in  a  total  loss  to  the  plaintiffs  of  their 
rights  and  profits  under  the  charter ;  therefore 
the  restoration  of  the  vessol  did  nothing  to  ex- 
tinguish or  minimise  the  plaintiffs  loss,  and 
could  not  operate  to  extinguish  or  bar  the  plain 
tiffs'  claim,  and  that  the  claim  to  recover  the  loss 
of  profit  on  tho  charter-party  was  not  a  claim 
arising  from  delay.  The  vessel  was  not  merely 
delayed,  but  was  captured.  The  plaintiffs  were 
therefore  entitled  to  recover.  (Roche,  J.) 
Roura  and  Forgas  v.  Totrnend  and  others   Wl 

16  Re  insurance  policy—"  Warranted  free  from  all 
consequences  of  hostilities  "—Damage  due  to  act 
of  Otrman— Agency  for  German  Government— 
What  constitutes  "  agency."— In  Feb.  1916  a  con- 
signment of  skins  and  hides  was  shipped  in  the 
steamship  T.  for  carriage  from  B.  to  N.  Y.  On 
the  18th  Feb..  during  the  voyage,  an  explosion 
occurred  in  tho  vessel's  hold.  Two  other  ex- 
plosions followed  snd  tho  vessel  was  set  on  fire, 
and  both  vessel  and  cargo  were  damaged.  A 
parcel  of  tho  hides  and  skins  was  burnt.  The 
explosion  was  due  to  an  infornal  machine,  which 
had  boon  placed  in  the  hold  of  tho  vessel  at  B. 
by  a  German  named  N.,  aided  by  an  accom 
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plica.  The  hidoa  were  insured  with  the  plain- 
tiff* under  a  floating  policy.  The  plaintiffs 
were  bound  to  pay,  and  did  pay,  the  owners  of 
the  hidea  for  their  lots,  and  they  now  claimed 
against  the  defendants,  with  whom,  and  others, 
they  were  reinsured  under  a  policy  dated  the 
20th  July  1916.  The  defendant',  policy  con- 
tained the  usual  f.o.  and  s.  clause,  the  material 
words  of  which  were :  "  Warranted  free  from  all 


of  hostilities  or  warlike  operations, 
.re  or  after  the  declaration  of  war." 
The  defendant  relied  upon  that  clause  as  an 
answer  to  the  plaintiffs'  claim,  and  contended 
that  the  Are  which  burnt  the  hides  was  due  to 
a  hostile  act  and  was  a  consequence  of  hostilities 
or  warlike  operations,  and  was  thus  within  the 
exception  clause  of  the  policy.  It  was  contended 
that  the  German  who,  with  the  assistance  of  an 
accomplice,  placed  the  infernal  machine  on 
board  the  vessel  at  B.  was  an  agent  of  the 
German  Government.  There  was  evidence  that 
the  German's  house  was  the  resort  of  German 
sailors  whose  ships  were  interned  at  B.,  and 
that  he  was  the  manager  of  an  electrical  works 
and  had  no  personal  end  to  gain.  A  oircular 
which  purported  to  be  issued  by  a  secret  service 
division  of  the  German  naval  staff  in  1914 
ordered  the  mobilisation  of  "  destructive 
agents  "  in  ports  where  munitions  were  being 
loaded  for  shipment  to  the  allies.  Held,  that 
"  hostilities  "  meant  hostile  acts  by  persons  act- 
ing as  agents  of  sovereign  Powers;  that  there 
wore  certain  notorious  facts  of  which  a  judge 
ought  to  take  judicial  notice,  such  as,  e.g., 
Germany's  spy  system,  and  Germany's  policy  of 
destroying  British  ships;  that  the  word 
"  agent  "  in  this  connection  was  not  limited  to 
the  strictness  to  whioh  the  words  agent  and 
principal  were  used  in  business  transactions;  it 
was  not  necessary  to  show  that  N.  had  any  ex- 
press authority  to  do  the  act  in  question,  or 
that  his  act  was  subsequently  ratified  by  the 
German  Government;  it  was  sufficient  to  make 
the  man  an  agent  that  the  man  acted  in 
accordance  with  what  he  knew  to  be  the  settled 
and  concerted  policy  of  the  German  Govern- 
ment. The  defendant  had  therefore  made  out 
his  ease,  and  the  claim  failed.  (Bailhache,  J.) 
Atlantic  Mutual  Inturance  Company  v.  King  ... 


17.  Policy  on  increased  value— Exeett  liability — 
Indemnity—Liability  of  attvrert  to  contribute. 
—A  ship  was  insured  by  ordinary  policies  for, 
and  therein  valued  at,  39,000/.  By  another 
policy  a  sum  of  1855?.  was  insured,  and  was 
expressed  to  be  upon  increased  value  of  hull, 
machinery,  kc.,  and  as  being  "  against  the  risk 
of  total  constructive  or  compromised  total  loss 
as  settled  on  hull  and  machinery  policies,  but 
including  as  per  clause  attached  liability  for 
general  average,  salvage  charges,  sue  and 
labour  expenses,  or  claims  under  the  running- 
down  clause  in  excess  of  the  declared  value  in 
hull  and  machinery  policies."  During  the  cur- 
rency of  the  policies,  sslvage  services  were 
rendered  to  tho  ship,  and  owing  to  the  fact 
that  the  value  of  the  ship  as  adopted  in  the 
salvage  action  was  in  excess  of  39.000/.,  the 
proportion  of  the  salvage  award  borne  by  the 
ordinary  policies  was  less  than  the  salvage 
award,  and  therefore  an  excess  liability  attached 
to  the  shipowner.  A  similar  situation  arose  as 
regards  certain  general  average  expenditure. 
Held,  that  Che  policy  for  1855?.  was  one  of  the 
usual  marine  policies  upon  a  rem  with  the 
ordinary  ancillary  clauses,  and  that  therefore 
the  basis  upon  whioh  the  assurers  under  that 
policy  were  liable  to  contribute  to  the  excess 
amount  of  salvage  and  general  average  respec- 
tively was  that  they  should  pay  a  part  thereof 
in  the  proportion  that  the  amount  insured  by 
them  bore  to  the  total  excess  contributory  value 
of  tho  ship.  (Sankey,  J.)  Holman  and  Son* 
Limited  for  Owner  of  Steamthip  Nefeli  v. 
Merchantt  Marine  Inturance  Company  Limited  433 


18.  Increased  value  policy— Cor 
—Repaired  value  exceeding  eott  of  repair: — 
The  plaintiffs'  sailing  vessel  H.  H.  was  insured 
for  30007.  in  an  *'  increased  value "  policy  to 
pay  only  in  the  event  of  a 
tive  total  loss. 


tive  total  loss.  The  vessel  had  also  been  insured 
in  an  ordinary  Hull  "  all  risks "  policy  for 
12.500/.  The  rt  increased  value "  policy  con- 
tained a  clause  as  follows:  "  No  vessel  insured 


in  this  association  shall  be  deemed  to  be  a  con- 
structive total  loss  unless  the  cost  of  repairing 
the  damage  caused  by  perils  insured  against 
shall  amount  to  80  per  cent,  of  the  value  in 
the  ordinary  Hull  'all  risks'  policy,  say 
12,500/."  During  the  currency  of  the  policy  the 
vusael  met  with  damage,  wa<  abandoned,  and 
afterwards  salved.  The  cost  of  repairs  was  more 
than  10,000/.,  which  is  80  per  cent,  of  12,500/. 
but  the  repaired  value  was  about  25,000/.  Held, 
that,  inasmuch  as  the  repaired  value  of  the 
vessel  was  in  excess  of  the  cost  of  repairs,  there 
was  no  constructive  total  loss,  snd  therefore  the 
underwriters  wero  not  bound  to  pay  under  the 
increased  value  policy.  (Rowlatt,  J.)  Holt 
Hill  Sailing  Shtp  Company  Limited  v.  United 
Kingdom  Marine  Mutual  Inturance  Attoeiation 
Limited   


19.  Policy— F.e.  and  t.  elaute—War  ritkt-Perilt 
of  the  tea— Lou  by  exploit  on  of  drifting  minet. 
—The  appellants,  a  Dutch  company,  insured  a 
steamer  and  freight  against  a  total  loss  with 
the  respondent  insurance  company.  On  the 
18th  Aug.  1914  the  ship  left  Petrograd  on  a 
voyage  to  Helsingfors.  8ho  was  escorted  by 
Russian  warships  until  she  was  outside  the 
i  minefields,  when  the  escort  left  her. 

*  fifty-seven 

s^umed'to 

be  fixed  mines  which  had  been  placed  by  the 
Russians  to  protect  th«  northern  coasts  of  the 
Gulf  of  Finland  and  had  broken  adrift, 
of  the  policies  contained  the  clause  "  Wai 


After 


free  from  capture,  seixure,  detention,  and  all 
other  consequences  of  hostilities  (piracy,  riots, 
oivil  commotions  and  barratry  excepted)  "  and 
also  a  clause  providing  that  the  insurance  was 
specially  to  cover  loss  through  explosions.  In 
an  action  on  the  policies  the  appellants  con- 
tended that  the  ship  was  lost  by  marine  and 
not  war  risks,  and  that  the  clause  warranted 
free  from  capture,  4c.  referred  to  hostile  acta 
which  amounted  to  taking  possession  of  the 
ship  insured  and  did  not  include  consequences 
of  hostilities  which  were  not  ejutdem  generit 
with  capture,  seizure,  and  detention  such  as  the 
destruction  of  the  ship  by  drifting  mines. 
Held,  that  the  loss  of  the  vessel  was  the  direct 
consequences  of  hostilities,  and  the  respondents 
were  not  liable  therefore  under  the  policies. 
Decision  of  the  Court  of  Appeal  affirmed. 
(House  of  Lords.).  Stoomvaart  Maattckappij 
Sophie  H.  v.  Merchants  Marine  Inturance 
Company  Limited   497 

20.  Marine  ritkt  policy — War  ritkt  policy — 
"  H ottilitiet  or  warlike  operationt  " — Vettel 
navigated  in  convoy  under  Admiralty  control 
— Yettcl  ttrandrd  on  rockt — Torpedoed  by 
enemy  tubmarine — Total  lott  of  vettel — 
Whether  due  to  warlike  operationt. — A  steam- 
ship homeward  bound  on  a  voyage  from  Egypt, 
one  of  four  merchant  vessels  which  were  being 
navigated  in  convoy  under  Admiralty  control, 
the  escort  being  four  warships,  when  in  the 
Mediterranean  stranded  on  "the  rocks  at  mid- 
night on  the  1st  May  1918.  After  lying  there 
some  hours  she  was  torpedoed  by  an  enemy 
submarine.  The  convoy  had  to  traverse  a  part 
of  the  Mediterranean  which  was  infested  by 
enemy  submarines;  and,  with  the  object  of 
avoiding  an  attack,  the  convoy  steered  a  course 
more  northerly  than  that  usually  adopted  in 
time  of  peace.  The  master  of  the  vessel  was 
bound  to  obey  tho  orders  of  the  officer  com- 
manding the  escort.   Effort*  were  made  to  get 
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the  vessel  off,  but  they  failed.   On  the  5th 
there  we*  a  gale,  and  the  vessel  became  i 
loss.    The  vessel's  position  «»g  hopeless 
the  first,  and,  even  if  she  had  not  been 
doed,  the  would  still  have  been  a  tota 
The   vessel   wag  insured  under  two  pol 


>th  Mar 
a  total 
from 
torpe- 
toUl  loat. 

was  insured  under  two  policies— 
against  marine  risks,  and  the  other 
war  risks,  The  material  clause  of  the 
two  policies  insured  the  vessel  against  "  all 
consequences  of  hostilities  or  warlike  operations 
bj  or  against  the  King's  enemies  whether 
before  or  after  the  declaration  of  war."  Held, 
that  sailing  in  convoy  was  only  a  device 
adopted  to  avoid  attack  or  to  provide  means 
of  defence  or  escape  in  case  an  attack  should 
be  made,  being  part  of  a  series  of  precautionary 
measures  taken  for  the  safety  of  merchant 
vessels;  and  that  there  was  no  warlike  opera- 
tion of  which  it  could  be  said  that  the  loss  was 
the  consequence,  inasmuch  as  the  vessel  was 
lost  by  stranding  when  sailing  in  convoy  on  a 
course  prescribed  by  the  commander  of  the 
convoy.  Decision  of  Bailhache,  J.  reversed. 
(Ct.  of  App.)  British  India  Steam  Navigation 
Company  Limited  v.  Green  and  othert  and 
Liverpool  and  London  War  Bisks  Association 
Limited   513 

Non. — Since  affirmed  by  H.  of  L. 

21.  Floating  policy — Goods  to  be  thereafter 
declared — Declaration  by  consignees — All  goods 
except  goods  insured  against  tear  risks  under 
Government  scheme — Consignee's  liability  to 
declare  under  floating  policy  consignments  in- 
sured under  Government  scheme — Loss  of 
consignment — Insurable  interest — Policy  run  out 
— Marine  Insurance  Act  1906  (6  Edw.  7,  c.  41), 
St.  26  and  29.— The  plaintiffs  effected  a  Lloyd's 
floating  policy  for  2000/.  upon  produce  and  (or) 
merchandise,  to  be  thereafter  declared  and 
valued  as  per  marine  policy  from  certain  ports 
in  the  Best  to  the  United  Kingdom  against  war 
risks.  The  plaintiffs'  interest  wss  as  consignees 
for  sale  in  respect  of  selling  commission,  ad- 
vances made  or  to  be  made  and  drafts 
accepted  or  to  be  accepted  against  ship- 
ments (within  the  terms  of  the  policy)  ad- 
vised or  made  to  them  from  time  to 
time  save  as  to  such  shipments  as  the  plaintiffs 
should  be  instructed  by  the  shippers  (whose  in- 
structions, if  given,  they  were  bound  to  carry 
out)  to  insure  under  the  Government  scheme  of 
war  risks  insurance.  The  plaintiffs  declared 
under  the  floating  policy  all  the  goods  which 
came  within  the  terms  of  the  policy  except  such 
goods  as  they  were  instructed  by  their  principals 
to  insure  against  war  risks  under  the  Govern- 
ment scheme.  They  duly  declared  against  the 
policy  a  shipment  of  raisins  from  Bombay  to 
Liverpool.  This  shipment  was  lost  by  enemy 
action  while  on  the  voyage.  The  question  was 
whether  the  plaintiffs  were  justified  in  failing 
to  make  declarations  under  the  floating  policy 
in  respect  of  those  consignments  which  they 
were  instructed  by  their  principals  to  insure 
against  war  risks  under  the  Government  scheme 
of  war  risk  insurance,  that  arrangement  not 
having  been  communicated  to  the  underwriters 
of  the  floating  policy.  It  was  admitted  that  if 
the  plaintiffs  were  bound  to  declare  all  the 
goods  coming  forward  to  them  as  consignees 
irrespective  of  whether  they  were  instructed  to 
insure  them  under  the  Government  scheme  or 
not.  the  floating  policy  had  run  off,  as  there 
were  other  consignment*  insured  under  the 
>•<>:   ■  lu-ir..'  -  1  >t  been  i 


dared  by  the  plaintiffs.  Held,  that  on  1 
i  of  sects.  26  and  29  of  the 
\ct  1906  the  plaintiffs  ought  to  have 
I  the  goods  which  came  within  the 
terms  ot  the-  policy,  irrespective  ot  wnetner  tney 
were  instructed  to  insure  them  under  the 
Government  scheme  or  not,  and  that  therefore 
the  policy  had  run  off  and  the  claim  failed. 
(Bailhache,  J.)    Dunlop  Brothers  and  Co.  r. 
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22.  Time  . 
"Liberty  to  shift  "-Doe  Urn 
to  dock  for  repair—Peril  of  the 
ment  of  adventure— Liability  of  underwriter.— 
The  plaintiff  insured  his  houseboat  by  a 
time  policy  "whilst  anchored  in  a  creek  off 
Nailer,  however  employed,  with  liberty  to 
shift.  The  policy  contained  a  clause :  In- 
cluding all  risk  of  docking,  undocking,  chang- 
ing docks  and  going  on  gridiron  or  graving 
docks  as  may  be  required  during  the  currency 
of  this  policy."  During  the  ourrency  of  the 
policy  the  plaintiff  wished  to  have  the  houseboat 
cleaned,  and  she  was  taken  from  the  river 
Hamble  up  Southampton  Water  to  a  yard  on 
the  It.  hen  (a  distance  of  about  seven  miles), 
which  was  the  nearest  and  most  convenient 
yard.  She  was  lashed  alongside  a  tug  and 
thus  towed,  but  sank  outside  the  yard,  ft  was 
found  that  certain  seams  were  defective,  and 
had  opened  and  let  in  the  water  raised  by  the 
bow  wave  from  the  tug  and  tow.  The  plaintiff 
was  unaware  of  the  defect.  When  he  had  the 
houseboat  removed  from  the  Hamble  the 
plaintiff  did  not  intend  to  send  her  back  during 
the  currency  of  the  policy.  Held,  that  (1)  the 
loss  was  due  to  a  peril  of  the  sea ;  (2)  the  plain- 
tiff was  protected  by  the  docking  clause ;  (3)  the 
plaintiff  had  not  at  the  time  of  the  loss 
abandoned  the  insured  adventure.  Per  Bankes, 
L.J. :  The  words  "  liberty  to  shift "  did  not 
authorise  the  plaintiff  to  tako  the  vessel  from 
the  Hamble  to  the  yard.  (Ct.  of  App.)  Whittle 
Asf oiiTtfoiit  .„ , .    ...    . . .         ...    ...    ...    ...    ...  534 


by  H.  of  L. 

23.  Policy  against  all  risks — Transit  of  goods — 
Exposure  to  wetting — Exceptional  damage  to 
goods— Evidence  of  existence  of  "  casualty  " — 
Deck  cargo — Marine  Insurance  Act  1906  (6  erfr. 
7,  e.  41),  s.  30  (2) ;  sehed.  1,  rules  14,  17.— 
The  plaintiff  bought  wool  f.o.b.  at  a  named 
foreign  port.  The  wool  came  from  different 
places  down  to  that  port,  and  was  carried  partly 
by  land  and  partly  by  small  local  steamers. 
Some  part  of  it  was  usually  carried  on  deck. 
On  arrival  at  the  port  of  loading  it  was  put  into 
hulks  until  the  ocean  steamer  could  receive  it. 
At  times  there  was  too  much  wool  to  be  taken 
into  the  sheds,  and  some  part  of  it  was  stored 
outside.  As  the  wool  had  been  sold  f.o.b.  at  the 
named  foreign  port  it  was  only  insured  by  the 
sellers  as  far  as  that  port,  leaving  the  ocean 
transit  to  be  insured  by  the  purchasers.  The 
policy  for  the  insurance  had  to  be  read  with  a 
cover  note  containing  essential  terms  not  in  the 
policy,  and  the  nsk  was  thus  described  I 
Including  all  risk  of  craft,  fire,  coasters, 
hulks,  transhipment,  and  inland  carriage  by 
land  and  (or)  water  and  all  risks  from  the 
sheep's  back  and  (or)  station  while  awaiting 
shipment  and  (or)  forwarding  and  until  safely 
delivered  into  warehouses  in  Europe,  with  liber- 
ties as  per  bills  of  lading."  On  the  arrival  of 
the  wool  in  England  it  was  discovered  that  a 
considerable  quantity  of  the  bales  were  badly 
damaged  by  water,  the  wool  being  discoloured, 
tender  and  heated,  and  still  wet.  Held,  that 
where  the  evidence  showed  damage  quite  excep- 
tional, and  such  as  had  never  in  a  long  experi- 
ence been  known  to  arise  under  the  normal 
conditions  of  transit,  there  was  evidence  of  the 
existence  of  a  "  casualty  "  or  something  acci- 
dental, and  of  a  danger  or  contingency  which 
might  or  might  not  arise  although  the  particular 
nature  of  the  casualty  was  not  ascertained ;  and 
that  the  damage  to  the  wool  in  the  present 
case  must  have  been  caused  by  salt  water  which 
must  have  reached  the  wool  during  transit  on 
board  the  local  steamers  as  deck  cargo.  Sehloss 
Brothers  v. Stevens  (10  Asp.  Mar.  Law  Cas.  331; 
96  L.  T.  Rep.  205  ;  (1906)  2  K.  B.  605)  considered 
and  applied.  (Decision  of  Rowlatt,  J.  reversed.) 
Semble,  that  the  effect  of  rule  17  of  the  rules  in 
the  first  schedule  to  the  Marine  Insurance  Act 
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1906— that  deck  cargo  it  no  part  of  the  subject- 
matter  of  an  insurance  unless  specifically  insured 
in  the  absence  of  any  usage  to  the  contrary — 
baa  made  no  alteration  in  the  law  as  it  existed 
before  that  Act  came  into  operation.  (Ct.  of 
App.)  Gaunt  v.  British  and  Foreign  Marine 
Insurant e  Company  Limited    560 

24.  Policy— War  risks—"  Consequences  of  hostili- 
ties or  warlike  operations  "—Merchant  vessel 
with    convoy— Steaming     without    lights  by 
Admiralty  orders— C oil tsi on  with  warship  pro- 
ceeding to  take  up  escort  duty — Whether  a 
warlike    operation. — A    steamship    which  was 
insured  by  one  set  of  underwriters  against  war 
risks,    and   by    another   set   of  underwriters 
against   marine   risks,    was   proceeding   in  a 
convoy  at  night  without  lights,  by  orders  of  the 
Admiralty,  when  it  came-  into  collision  with  a 
warship  also  proceeding  without  lights.  The 
warship  was  on  its  way  to  a  certain  port  to 
take  up  duty  as  an  escort  to  a  convoy.    A  ques- 
tion referred  to  an  arbitrator  was  whether  the 
collision  was  the  consequence  of  war  or  marine 
rjaks.    The  arbitrator  held  that  neither  vessel 
was  guilty  of  negligence  and  that  the  war  risk 
underwriters  must  bear  the  loss.   The  war  risks 
policy  covered  "  all  consequences  of  hostilities 
or  warlike  operations  by  or  against  the  King's 
enemies."    Held,  that  the  warship  was  at  the 
time  engaged  in  a  warlike  operation  and  con- 
sequently the  collision  was  caused  by  a  war 
risk.    Award  upheld.    (Bailhache.  J.)  Owners 
of   the  Steamship   Richard  de  Larrinaga  v. 

Admiralty  Commissioners    572 

Note.— Since  affirmed  by  the  Ct.  of  App. 

25.  Time  policy — Steamship  chartered  by  Admi- 
ralty— Indemnity  against  war  risks — Partial  loss 
by  marine  risks— Subsequent  total  loss  by  war 
risks— Excepted    peril — U  nre  paired  damage — 
Depreciation — Merger— Continuing   Prejudice — 
Liability   of   marine  risks  underwriters.— The 
plaintiff's    steamship,    the    A".,    was  insured 
against    marine    risks    only,    but  including 
particular  average,  with  the  defendants,  under 
a  time  policy  dated  the  16th  March  1917.  The 
steamship  was  under  charter  to  the  Admiralty 
on  the  T.  99  form  under  which  the  Admiralty 
contract  to  pay  for  the  loss,  by  war  risks,  of 
steamers  chartered  to  them,  the  value  to  be 
ascertained  at  the  date  of  the  loss.   The  A. 
was  sunk  by  submarine  attack  on  the  25th  Jan. 
1918,  during  the  currency  of  the  time  policy 
with  the  defendants.    The  steamship  had  sus- 
tained  some  damage   previously,   during  the 
currency    of    the    same    policy,    which  had 
depreciated  her  value  at  the  date  of  her  total 
loss  by  war  risks,  by  the  sum  of  1770/.  The 
Admiralty  accordingly  paid  the  owners  1770/. 
less  than  they  otherwise  would  have  paid,  and 
the  owners  contended  that  the  marine  risks 
underwriters  must  make  that  sum  good.  The 
underwriters   contended   that   they   were  not 
liable  to  pay  for  damage  to  a  vessel,  if,  before 
repairs,  the  damage  was  followed  bv  total  loss 
during' the  currency  of  the  same  policy.  The 
policy  incorporated   a  clause  which  provided 
that  the  underwriters  should  not  be  liable  for 
unrepaired  damage  in  addition  to  a  subsequent 
total  loss  sustained  during  the  time  covered  by 
the  polity.    Held,  that  there  was  no  merger  of 
the  partial  loss  in  the  subsequent  total  loss,  as 
the  partial  loss  continued  to  the  prejudice  of 
the  owners  notwithstanding  the  subsequent  total 
loss  and  that  the  defendants  were  liable.  Li  vie 
v    Janson  (1810,  12  East,  648)  distinguished 
Judgment  of  Bailhache.  J.  reversed.   <Ct.  of 
App.)    Wilson  Shipping  Company  Limited  v. 
British  and  Foreign  Marine  lusurance  Company 

Limited    578 

26.  "  Lloyd',  policy  "-"  Final  port  "-Exclu- 
sion of  cargo-  by  word*  written  into  printed 
/„rw —The  resfiondents  insured  their  steamship 
at  Lloyd's  under  a  policy  subscribed  by  the 
appellant,  dated  the  16th  Sopt.  1916,  covering 


the  ship  against  total  lose  only.  The  policy  was 
in  the  ordinary  form  of  a  Lloyd's  policy,  but 
by  a  written  clause  the  ship  was  insured  on  a 
voyage  "  at  and  from  any  port  or  porta  .  .  . 
on  the  River  Plate  to  any  port  or  norta  .  .  . 
in  France  and  (or)  in  the  United  Kingdom 
(final  port),  excluding  Mediterranean,  rid  any 
ports  in  any  order."    The  steamer  sailed  from 
Buenos  Aires  on  the  19th  Sept.  1916,  and  at 
Dakar  her  captain  received  orders  to  proceed 
to  St.  Nazaire  and  there  to  discharge  her  cargo 
of  horses  and  the  rest  of  her  cargo  at  Havre. 
Having  discharged  at  Havre  her  captain  waa 
ordered  to  bunker  in  Cardiff.    On  her  way 
there  she  was  totally  lost  on  the  Scilliea.  In 
an  action  to  recover  from  the  appellant  his 
proportion    of   the   amount   covered    by  the 
policy :  Held,  that  the  policy  had  ceased^  to  be 
operative  at  the  time  of  the  loss  as  the  final 
port  "  meant  the  port  at  which  the  cargo  was 
finally  discharged,  in  this  case  Havre.  Held, 
further  (Lord   Dunedin  dissenting  and  Lord 
Buckmaster  expressing  no  opinion),  that  where 
in  the  preparation  of  a  marine  policy  use  u 
made  of  a  printed  form  which  if  unaltered 
would  include  both  ship  and  cargo,  but  written 
words  are  inserted  so  as  to  limit  the  insurance 
to  the  ship,  the  printed  words  of  the  policy 
may  be  looked  at  to  decide  what  was  the  nature 
and  character  of  the  adventure     Decision  of 
the  Court  of  Appeal  reverse^  and  Judgment  of 
Bailhache,    J.    restored.    (Howe    of  Lords.) 

Marten  v.  Vestey  ^"^aXM,£"l'a 
See  Carriage  of  Goods,  No.  10— Prue,  No.  19. 

MARINE  INSURANCE  ACT  1906  (6,  Ed.  7.  c.  41). 

SECT.  1:  See  Carriage  of  Goods,  No.  10;  Sect.  18: 
See  Marine  Insurance,  No.  3 ;  SECT  22 :  See 
Carriage  of  Goods,  No.  10;  Sect.  23:  See  Carriage 
of  Goods,  No.  10;  SECT.  26:  See  Marine  Insurance, 
So  21;  Sect.  29:  See  Marine  Insurance,  No.  21; 
Sect.  30,  Sub-bect.  2.  Sched.  1,  rr.  14.  17:  See 
Marine  Insurance,  No.  23;  Sect.  39  Sub bect.  5: 
See  Marine  Insurance,  No.  4;  SECT.  60:  See  Marine 
Insurance,  No.  15;  SECT.  61:  See  Marine  Insurance, 
Nos.  3,  15 ;  SECT.  62 1  See  Marine  Insurance,  No.  5. 

MARINE  RISK. 
See  Collision,  Not.  14.  16-*«wM  Insurance. 
Nos.  9,  10.  12,  15.  20.  25. 

MARITIME  LIEN. 
See  Seaman,  No.  4. 

MEASURE  OF  DAMAGES. 
See  Carriage  of  Goods,  No.  21-Collision,  No.  2. 

MENS  SEA. 
See  Seaman,  No.  L 

MERCHANT  SHIP  IN  ENEMY  PORT  AT 
OUTBREAK  OF  WAR. 
See  Prite^  No.  44. 

MERCHANT  VESSEL  WITH  CONVOY. 
See  Marine  Insurance,  No.  24. 

MERCHANT  SHIPPING  ACT  1894 
(57  &  58  Vict.  c.  60). 
Sect.  221:  See  Seaman,  No.  1;  Sect  503:  See  Prue, 
No.  4»-CVWtf o».  No.  16 :  8ccr.  504  :  See  Collision, 
No.  16;  SECT.  509:  See  Collision,  No  16: 
Sect.  557:  See  Salvage  Nob.  4.  7  :  Sect.  605  :  See 
Collision,  No.  7  :  Sect.  633:  8ee  Collision,  Noe.  1,  7. 
Sect.  741 1  See  Prize,  No.  49. 

MERCHANT  SHIPPING  ACT  1906  (6  Edw.  7. 
0.  46). 

Sect.  25:  See  Seaman,  No.  I;  Sect.  28:  See  Seaman, 

No.  3. 


Digitized  by  Google 


MARITIME  LAW  CASES 


8DBJECT8  OF  CASBS. 


PADS 


MERCHANT  8HIPPING  (MERCANTILE 
MARINE  FUND)  ACT  1888,  Sect.  3,  Sched.  1  (2). 
See  Btgistration  of  Transfer,  No.  L 

MERCHANT  SHIPPING  (SALVAGE)  ACT  1916 
(6*7  Geo.  5,  c.  41),  s.  1. 
See  Salvage,  No*.  4,  7. 


See  Marine  In 


e,  No.  25. 


MESOPOTAMIA. 
See  Collision,  No.  10. 

MILITARY  AND  NAVAL  OPERATIONS. 
See  Prise,  No.  63. 

MINES. 
See  Marine  Insurance,  No.  19. 

MISREPRESENTATION  AND  FRAUD. 
See  Prise,  No.  34. 

*'  MORE  OR  LESS  ABOUT." 
See  Sate  of  Good*,  No.  5. 

MORTGAGE,  TRANSFER  OF. 
See  BeffUtration  of  Transfer,  No.  1. 

MOTOR  CAR  ON  DECK. 
See  Marine  Insurants,  No.  2. 

NAMED  CONSIGNEE. 
See  Prise,  Not.  41,  44.  66. 

NAVAL  FORCES. 
See  Freight. 

NAVAL  PRIZE  ACT  1864  (27  &  28  Vicr.  o.  25). 
Sect.  5:  See  Prise,  No.  37;  SiOT.  16:  See  Prise, 

No.  20;  SWT.  34:  See  Prise,  Nos.  62,  63;  Sect.  42: 

See  Prise,  Nos.  3,  4,  62,  63. 

NAVAL  PRIZE  ACT  1918  (8  &  9  Geo.  5,  c.  30). 
See  Prise,  Noe.  43,  60. 

NAVAL  PRIZE  FUND. 
See  Prist,  Not.  43,  60. 

NAVAL  PRIZE  TRIBUNAL. 
See  Prist,  Not.  43,  60. 

"  NAVIRES  DE  COMMERCE." 
8ee  Prist,  No.  40. 

NEGLIGENCE. 
Contributory  negligence— Ship  repairing— In- 
fammable  cargo — Bed-hot  rivet — Fire — Damage 
to  ship— Liability  of  ship  repairers. — A  firm  of 
ahipowners,  meting  under  compulsion  of  law. 
ordered  alterations  to  their  ahip  to  be  carried 
out  by  ■hip  repairers,  who  were  the  only  persons 
authorised  by  the  Admiralty  to  effect  such 
alterations.  The  work  was  carried  on  whilst 
the  ahip  was  loaded  with  a  cargo  of  jute.  The 
bstches  above  this  cargo  were  left  open.  Al- 
though the  contractors  were  constantly  hand- 
ling not  rivets  in  such  a  manner  that  they  might 
easily  fall  into  the  cargo  whilst  these  hatches 
remained  open,  and  although  this  danger  had 
been  pointed  out  to  them,  they  undertook  the 
work  and  continued  for  three  days  without  pro- 
teat.  A  rivet  then  fell  into  the  hold,  set  fire 
to  the  jute,  and  caused  damage  to  the  cargo  and 
ahip.  In  an  action  by  the  shipowners  it  was 
held  that  the  sole  cause  of  the  damage  was  the 
negligent  conduct  of  the  shipowners  in  failing  to 
dose  the  hatches,  and  their  claim  therefore 


raai 

failed.  This  decision  was  reversed  by  the  Court 

°Af  ATO'-  £«,dL-.  f°»°"'ng  the  Court  of 
Appeal,  that  the  shipowners  were  under  no  duty 
to  the  repairers,  and  were  guilty  of  no  negli- 
gence ;  that  the  sole  cause  of  the  damage  was 
the  neghgence  of  the  plaintiffs,  who,  although 
purporting  to  be  experts  in  such  matters,  under 
took  the  work  under  dangerous  conditions  which, 
had  they  shown  diligence,  they  could  easily  hare 
avoided.  The  question  of  contributory  negli- 
gence did  not  arise.  Badley  v.  London  and 
boi-th-Western  Batlway  Company  (36  L.T.  Rep 
637;  1  App.  Cas.  754)  considered.  Decision  of 
the  Court  of j  Appeal  (121  L  T.  Rep.  508;  (1919) 

U.  and  C.  Grayson  Limited  v.  Bllerman  Liners 

Limited  (The  City  of  Edinburgh)    605 

See  Collision,  No.  10— Prist,  No.  49. 

NEGLIGENCE,  CONTRIBUTORY 
See  Collision,  No.  1. 

NEUTRAL. 
See  Prise,  Nos.  34,  48,  52,  57,  59,  61,  65. 
Company.   See  Prise,  Nos.  48,  62 
Consignees.    See  Prise,  Nos  27  35  42 
I  lag.   See  Prise,  Nos.  21,  28,  31*  52'  ' 
Goods.   See  Prise,  No.  39. 
Pobt.   See  Prise,  Nos.  8,  17,  28,  38.  41 

8H'U-„,8"  Nos.  14,  17,  18,  24,  29,  41,  54,  57- 

See  Salvage,  No.  3. 
Shipowners.   See  Prise,  No  54 

NEW  MINISTRIES  AND  SECRETARIES  ACT 
1916,  ss.  5,  6. 
See  Defence  of  the  Bealm,  No.  1. 

NEW  80UTH  WALES. 
See  Prist,  No.  44. 

"  NOT  ACCOUNTABLE  FOR  ERRORS  IN 
DESCRIPTION." 
See  Sale  of  Goods,  No.  7. 

NOTICE  OF  ABANDONMENT. 
See  Murine  Insurance,  Nos.  14,  15. 

NOTICE  TO  UNDERWRITERS. 
See  Marine  Insurance,  No.  2. 

"  NOT  UNDER  COMMAND." 
See  Collision,  No.  18. 

ONUS  OF  PROOF. 
See  Collision,  No.  l-Caniage  of  Goods,  No.  18- 
Marine  Insurance,  Nos.  10,  12-Prise,  No.  38. 


OPTION  TO  SELECT  ONE  OF  CERTAIN  NAMED 
PORTS  AS  PORT  OF  DISCHARGE. 
See  Carriage  of  Goods.  No.  37. 

ORDERS  IN  COUNCIL. 
1665  6:  See  Prise,  No.  43;  1888,  Auo.  10:  See 
Freight;  1914,  Auo.  20:  See  Prise,  Nos.  29  31; 
1914,  Oct.  29:  See  Prise,  Nos.  10,  18  27 
29,  31  41.  53,  65;  1915,  March  2:  See  Prise,  Nos.  2 
3,  4,  9,  62 ;  1915,  March  4 :  See  Prtrr,  No.  12 ;  1915, 
March  11 ;  See  Prise,  Nos.  12,  41,  56. ;  1915,  Oct.  14 : 
See  Prise,  No.  23 ;  1915,  Oct.  20 :  See  Prise,  No.  21 ; 
1917,  Feb.  16 :  See  Prise,  Nos.  24,  59,  61. 

OUTBREAK  OF  WAR. 
See  Prise,  No.  48. 

OVERCARRY,  RIGHT  TO. 
See  Carriage  of  Goods,  No.  16. 

OWNER'S  SERVICES.  REQUISITION  OF. 
See  Defence  of  the  Bealm,  No.  1. 
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SUBJECTS  OF 


OWNERSHIP 
See  Prite  Court,  No. 


No.  1. 


PARTIAL  LOSS. 
Sec  Mart  Tit  Insurance,  No.  25. 

PARTICULARS. 
See  Sale  of  Good*,  No.  7. 

PAS8ING  OF  PROPERTY. 
See  Prize,  Nob.  7,  19,  30,  33. 

PATROLS. 
See  Salvage,  No.  3. 

"  payment  cash  against  documents." 

See  Marine  Insurance,  No.  11. 

PAYMENT  OF  HIRE. 
See  Carriage  of  Ooode,  No.  33. 

PERILS  OF  THE  SEA. 
See  Carriage  of  Good*,  No.  34—  Marine  Insurance, 
Nob.  1,  5,  9,  10,  12,  19,  22— Salvage,  No.  2. 

PETITION  OF  RIGHT  ACT  1860  (23  4  24  Vict. 
o.  34),  as.  2.  3,  4,  7. 

See  Practice,  No.  2. 

PILOT. 
See  Collision,  NOB.  1,  7,  10. 

PILOTAGE  ACT  1913,  8ictb.  10,  11,  69,  60. 
See  Collision,  No.  7. 

'■'  PILOT  VESSELS." 
See  Collision,  No.  17. 

POLICY. 

See  Marine  Insurance,  No*.  19,  21— Sale  of  Goods, 

No.  9. 

POLICY  AGAINST  ALL  RISKS. 
See  Marine  Insurance,  No.  23. 

POSSESSION. 
International  law—Skipping— Practice— Writ  in 
rem  against  ship  —  Res  in  possession  of 
Etthonian  Government  —  Impleading  foreign 
Government — Status— Provisional  recognition 
— Do  facto  independence— Comity  of  nations- 
Jurisdiction  of  British  courts.— Th»  plaintiffs 
issued  a  writ  in  rem  against  a  ship  which  was 
in  the  possession  in  England  of  the  Esthonian 
Government,  who  moved  to  set  the  writ  aside. 
The  British  Government  had,  for  the  time 
being,  and  with  reservations  as  to  the  future, 
recognised  the  Esthonian  National  Council  as  a 
de  facto  independent  body.  Further,  in  the 
present  view  of  His  Majesty's  Government,  the 
Esthonian  Government  was  such  a  Government 
as  could,  if  it  thought  fit,  set  up  a  Prise  Court. 
Held,  that  the  British  Government  had,  for  the 
time  being,  recognised  the  Esthonian  National 
Council  as  being  a  sovereign  Power,  and  that, 
as  a  sovereign  Power  cannot  be  impleaded  in 
the  British  courts,  the  writ  must  be  set  aside. 
(Ct.  of  App.)    The  Gagara   547 

POSSESSION,  RESUMPTION  OF. 
See  Carriage  of  Goods,  No.  8. 

POSSESSION  TAKEN  OF  GOODS  BY 
CONTROLLER. 
See  Prise,  No.  64. 

PRACTICE. 
1.  Proceed*   of  sale   of   $hip  in   High  Court- 
Action  for  breach  of  charter  brought  in  County 


Court  against  proceeds  of  sale  in  the  High  Court 
—Summons  in  County  Court  action  served  on 
the  Admiralty  registrar— County  Court  action 
transferred  to  High  Court— Jurisdiction  of  High 
Court  to  hear  and  determine  the  transferred 
action— County  Court  Admiralty  Jurisdiction 
Amendment  Act  1869  (32  rfr  33  Viet.  e.  51), 
ss.  2,  3. — Salvors  brought  an  abandoned  steam- 
ship into  hull.  The  salvors  instituted  a  suit  for 
salvage  in  the  High  Court  of  Admiralty,  and, 
an  order  for  the  sale  of  the  vessel  having  been 
made,  the  proceeds  (2350/.)  were  paid  into  court. 
The  salved  steamship  when  abandoned  was 
under  a  charter  to  load  a  wood  cargo  for 
England.  On  the  day  she  was  sold  the  Russian 
owner  wrote  to  the  charterers  repudiating  the 
charter.  The  charterers  then  took  out  a 
summons  in  the  City  of  London  Court 
"  the  owners  of  the  proceeds  of  sale 
sailing  vessel  Montrosa,  now  in  the  High  Court 
of  Justice,  Admiralty  Division,  within  the 
jurisdiction  of  this  honourable  court,"  claiming 
300/.  as  damages  for  breach  of  charter-party. 
The  summons  was  served  on  the  Admiralty 
registrar.  The  charterers  took  out  a  summons 
in  the  High  Court  to  transfer  the  action  from 
the  City  of  London  Court  to  the  High  Court. 
An  order  to  transfer  was  made.  After  the 
action  was  transferred  the  Russian  owner 
entered  an  unconditional  appearance  in  the 
High  Court.  Held,  that  the  City  of  London 
Court  had  jurisdiction  to  entertain  the  action, 
as  the  proceeds  of  aale  lying  in  the  High  Court 
represented  the  res;  that  service  on  the 
Admiralty  registrar  was  good  service;  and  that 
the  High  Court  of  Admiralty  had  jurisdiction 
to  hear  and  determine  the  transferred  action 
although  the  charterers  could  not  have  instituted 
the  action  in  the  High  Court  originally.  (Sir 
8.  Evans,  P.)   The  Montrosa   

2.  Petition  of  right— Fiat— Arbitration— Staying 
proceedings— Step  by  the  Crown  in  the  pro- 
ceedings—Petition of  Right  Act  1860  (23  &  24 
Vict.  e.  34),  ss.  2,  3,  4,  7— Arbitration  Act  1889 
(52  A  53  Vict.  c.  49),  ss.  4,  23-U)  It  is  competent 
in  a  proper  case  to  stay,  under  sect.  4  of  the 
Arbitration  Act  1889,  proceedings  in  a  petition 
of  right  which  contains  a  written  agreement 
to  submit  differences  to  arbitration.  (2)  The 
granting  of  a  fiat  is  not  a  step  by  the  Crown 
in  the  proceedings  within  the  meaning  of  the 
section.  (3)  In  the  circumstances  of  this 
particular  case  there  had  been  no  written 
agreement  to  submit  differences  to  arbitration. 
So  held  by  Bankes  and  Warrington,  L.JJ. 
Held,  further,  by  the  whole  court,  that,  as  the 
subject-matter  ot  the  dispute  involved  an  im- 
portant constitutional  aueation,  the  proceedings 
in  the  petition  ought  not  to  be  stayed. 
Decision  of  Bailhache  J.  affirmed.  (Ct.  of 
App.)  Anglo-Newfoundland  Development  Com- 
pany Limited  v.  The  King   ,  

See  Prite,  Nos.  6,  37,  54,  bl-Possession. 


PREMIUM,  EXTRA,  FOR  WAR 
See  Marine  Insurance,  No.  8. 


PRINCIPAL  AND  AGENT. 
1.  Charter-party  entered  into  by  person  in  his 
oun  name  .and  described  as  "  the  charterer  " — 
Undisclosed  principals  right  to  sue — Evidence 
contradicting  written  contract — Admissibility. — 
By  a  charter-party  dated  the  8th  Feb.  1910  it 
was  agreed  between  the  appellants,  who  were 
described  as  the  owners  of  a  named  ship, 
and  L.  as  "  the  charterer  "  thereof  that  there 
should  be  a  charter  of  the  ship  for  a  specified 
period.  In  Dec.  1912  an  action  to  recover 
damages  for  alleged  breach  of  the  charter-party 
was  brought  against  the  appellants,  L.  being 
named  as  plaintiff.  While  the  action  was 
L.  died,  and  an  order 
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substituting  as  plaintiff*  the  present  respondent*, 
who  were  a  Swedish  company.  By  the  amended 
points  of  claim  the  company  alleged  that  L. 
effected  the  charter-party  as  their  agent  and 
that  they  were  his  undisclosed  principals.  They 
proposed  to  adduce  oral  evidence  to  establish 
this  assertion.  The  point  was  taken  that  such 
evidence  was  inadmissible  because  it  would  be 
evidence  to  contradict  the  written  contract 
between  L.  and  the  appellants,  wherein  L.  was 
described  as  "  the  charterer."  Held,  that  the 
description  in  a  charter-party  of  a  person  as 
"  the  charterer  "  did  not  necessarily  denote,  as 
did  the  description  "  owner  "  in  like  circum- 
stances, a  position  which  alone  that  person 
could  nil.  There  was  nothing  in  the  case  which 
excluded  the  general  rule  that  parol 
might  be  adduced  to  show  that  a 
had  entered  into  a  contract  without 
that  he  did  so  as  agent  was  in  fact  agent  for 
undisclosed  principals.  It  followed  that  the 
evidence  was  admissible.  Humble  v.  Hunter 
(12  Q.  B.  310)  and  Formby  Brothers  v.  Formby 
(102  L.  T.  Rep.  116)  distinguished.  Decision  of 
the  Court  of  Appeal  (118  L.  T.  Rep.  424;  (1918) 
1  K.  B.  364)  affirmed.  (H.  of  L.).  Fred 
Drughom  Limited  r.  Hederi  Aktiebolaget  Trans- 


PRINCIPAL,  UNDISCLOSED. 
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See  Carriage  of  Qoodt,  No.  29— Principal  and  Agent, 
No.  I, 

PRIORITIES. 
See  Collision,  No.  16. 

PRIVY  COUNCIL. 

See  Collision,  No.  lb-Prize.  Nos.  44,  45,  50,  51,  52,  59, 

62. 

PRIZE. 

1.  International  law — Prize — Continuous  voyage — 
Raw  material  imported  into  neutral  country — 
Common  stock  of  neu/ral  country — Goods  to  b* 
manufactured  from  raw  material  —  Enemy 
country  the  ultimate  destination  of  nonu- 
faetured  goods— Bight  of  seizure — Evidence— 
Discovery. — A  quantity  of  leather,  which  was 
contraband,  was  consigned  from  a  neutral 
country,  on  a  neutral  ship,  to  a  firm  of  boot 
manufacturers  in  another  neutral  country.  It 
was  contended  on  behalf  of  the  Crown  that 
it  was  the  intention  of  the  consignees  either  to 
forward  the  leather  as  raw  material  to  the 
enemy,  or  to  manufacture  boots  from  the 
lesther  and  then  to  send  them  to  the  enemy. 
The  leather  was  therefore  seized  as  prize,  and 
a  claim  for  its  release  was  made  by  the  con- 
signees. Upon  a  summons  being  taken  out  by 
the  Crown  for  an  order  for  discovery  of  the 
claimants'  books  and  documents  relating  to  the 
sales  of  leather  and  boots  from  the  year  prior 
to  the  outbreak  of  the  war  down  to  the  time  of 
the  seizure,  it  was  contended  that,  as  the  lesther 
had  to  go  through  the  process  of  manufacture 
in  the  neutral  country,  the  doctrine  of  con- 
tinuous voyage  did  not  apply,  no  matter  what 
might  be  the  ultimate  destination  of  the  boots 
when  made,  and  that  no  order  for  discovery 
should  be  made,  as  the  leather  in  its  raw  state 
was  not  liable  to  seizure.  Held,  that  the  order 
asked  for  by  the  Crown  must  be  made,  as  the 
rule  of  international  law  that  goods  which  are 
liable  to  be  seized  when  they  are  on  a  con- 
voyage  to  a  final  enemy  destination 
not  only  to  the  case  of  manufactured 
on  their  way  to  the  enemy,  but  also 
to  the  case  of  raw  material  which  is  being  con- 
signed to  a  neutral  country,  there  to  be  manu- 
factured into  articles  which  are  afterwards  to 
be  forwarded  to  the  enemy.    (Prize  Ct.)  The 
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,  International  law — Prize — Contraband  goods — 
"  I  nunc  t  nt  "  goods — Cargoes  partly  contraband, 
partly  "  innocent  " — Infection — Shipments  by 
enemy  from  neutral  State— Neutral  destination 
—Contracts  made  since  outbreak  of  war — Trans- 
fer of  property  in  transitu — Payment  for  goods 
— Principles  of  international  law  applicable. — 
It  is  established  by  prize  law  that  during 
hostilities,  or  when  there  is  imminent  and  im- 
pending danger  of  hostilities,  the  property  in 
cargoes  of  belligerent  parties  cannot  change 
its  national  character  during  the  voyage,  and 
that  if  neutrals  purchase  goods  whilst  on  a 
voyage  during  a  state  of  war  existing,  or  during 
imminent  and  impending  danger  of  war,  the 
contract  of  purchase  is  invalid  and  the 
property  is  deemed  to  continue  as  it  was  at  the 
time  of  shipment  until  actual  delivery.  It  is 
further  esUblished  by  prize  law  that,  if  the 
person  who  is  the  owner  of  confiscable  contra- 
band goods  laden  on  board  a  vessel  has  also 
goods  belonging  to  him  which  are  not  contra- 
band on  the  same  vessel,  the  latter,  although 
goods,  are  subject  to  capture  and 
as  well  as  the  contraband  goods. 
An  enemy  firm  carrying  on  business  at  Ham- 
burg had  established  various  branches  in  the 
Republic  of  San  Salvador  in  Central  America. 
From  this  State  quantities  of  coffee  were 
shipped  by  various  of  these  branches  on  two 
neutral  vessels,  the  place  of  destination  being 
the  country  to  which  the  ships  belonged,  and 
named  in  the  bills  of  lading  being 
_  there.  Portions  of  the  coffee 
for  Hamburg,  and  as 
contraband.  The  remainder  of 
the  coffee  was  intended  for 
in  the  neutral  country,  some  of 
entered  into  contracts  of 

date  of  shipment,  and  some  after  the  date  of 
shipment,  whilst  others  had  paid  for  their  con- 
signments before  the  seizure  of  the  cargoes  as 
prize.  Held,  applying  the  principles  of  inter- 
national law  set  out  above,  that  the  property 
in  the  coffee  still  remained  in  the  German  firm, 
the  shippers,  at  the  date  of  the  seizure  of  the 
cargoes,  and  that  as  the  shippers  had  goods  on 
board  which  were  admittedly  contraband^  the 
doctrine  of  iufoction  affected  the  other  "  inno- 
cent "  goods  so  as  to  render  them  confiscable 
as  good  and  lawful  prize.  (Prize  Ct.)  The 
Kronptinsessa*  Margareta;  The  Thai    31 


3.  Pi-izc  bounty—"  Armed  ship  "—Troopship- 
Calculation  of  bounty— Principles  to  be  applied— 
Sural  Prize  Act  1864  (27  Jb  28  Vict.  c.  15), 
«.  42— Order  in  Council  of  the  2nd  March  1915— 
By  the  combined  effect  of  sect.  42  of  the  Naval 
Prize  Act  1864  (27  &  28  Vict.  c.  25)  and  the 
Order  in  Council  dated  the  2nd  March  1915.  a 


prize  bounty  is  payable  amongst  such  of  the 
officers  and  men  of  His  Majesty's  warships  as 
are  actually  present  at  the  taking  or  destroying 
of  any  "  armed  ship  "  of  the  enemy,  calculated 
at  the  rate  of  bl.  for  each  person  on  board  the 
enemy's  ship  at  the  beginning  of  the 
ment.  A  submarine  belonging  to  the  Brit 
navy  sank  (mr*r  alia)  an  enemy  troopship  which 
carried  troops,  field  guns  for  use  after  the  land- 
ing of  the  troops,  a  few  light  guns,  and  a 
quantity  of  rifles,  and  a  claim  was  made  on 
behalf  of  the  officers  and  crew  of  the  submarine 
that  they  were  entitled  to  an  award  of  a  prize 
bounty  calculated  at  the  rate  of  51.  per  head 
according  to  the  number  of  the  troops  on  board 
and  the  number  of  the  crew  of  the  troopship, 
on  the  ground  that  the  troopship  was  an  "  »»n?d 
ship  "  within  the  meaning  of  sect.  42  of  the 
Naval  Prize  Act  1864.  Hold,  that  the  expression 
"armed  ship"  meant  a  fighting  unit  of  the 
fleet  of  the  enemy— that  is,  a  ship  commissioned 
and  armed  for  offensive  action  in  a  naval 
engagement— and  that  the  fact  that  a  troop 
ship  carried  a  few  light  guns  and  field  guns  in 
addition  to  troops  armed  with  rifles  did  no 
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make  her  an  "  armed  ship  "  within  the 
ing  of  the  eection  n  u  to  entitle  the 
and  crew  to  the  benefit  of  prize  bounty 

the  Act  of  1864.    (Prize  Ct.)    The  EH  „  

4.  Prize  bounty— Operation*  againtt  enemy  fort— 
Joint  operation*— Land    and    tea  force*— 

1864  (27 ><t  28  Viet.  e.  25),  $.  KZ-Order  in  Council 
of  the  2nd  March  I915.-By  the  combined  effect 
of  aect  t&  of  the  Naval  Prize  Act  1864  (27  &  28 
Vict.  c.  25)  and  the  Order  in  Council  of  the 
2nd  March  1915,  a  prize  bounty  is  payable 
amongst  such  of  the  officers  and  men  of  His 
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of  the  engagement,  During  the  months  of 
or,  October,  and  November  1914  the 
fort  of  Tsingtau  was  besieged  by  the 


the  land  forces  aa  well  as  the  sea  force*  of  the 
Allies  took  part.  In  the  harbour  of  Tsingtau 
there  were  several  German  men-of-war  and  one 
Austrian  cruiser.  The  whole  of  these  were 
destroyed  by  the  Allies  during  the  siege  or  by 
their  own  crews  prior  to  the  surrender  of  the 
fortress  on  the  7th  Nov.  1914.  It  was  computed 
that  there  were  1200  persons  on  (ward  the  enemy 
vessels,  and  a  claim  was  made  by  the  officers 
and  crew  of  the  two  British  men-of-war  which 
took  part  in  the  siege  for  a  sum  of  6000/.  as 
prize  bounty  under  the  terms  of  the  Naval  rrize 
Act  1864  and  the  Order  in  Council  of  1915. 
Held,  that  as  the  destruction  of  the  enemy 
vessels  was  not  brought  about  by  naval  action 
alone,  but  was  the  result  of  the  joint  operations 
of  land  and  sea  forces,  no  prize  bounty  was 
payable.  (Prize  Ct.)  Rc  The  Surrentfer  of 
T ring tau— Claim*  of  H .  M.S.  Triumph  and 
H.M.S.  Vtk   
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5.  Continuout  voyage  —  Abtolute  contraband — 
Evidence — Condemnation. — A  neutral  vessel 
sailed  from  "New  York  in  Nov.  1914.  Part  of 
her  cargo  consisted  of  rubber,  which  was  con- 
signed by  the  claimant,  an  American  citizen, 
to  a  Swede  at  Landacrona.  The  vessel  was 
captured  by  a  British  cruiser.  At  the  hearing  in 
the  Prize  Court  evidence  was  offered  by  the 
Crown  to  the  effect  that  the  final  destination  of 
the  rubber  was  Germany.  The  President  held 
that  as  the  doctrine  of  continuous  voyage  and 
transportation,  both  as  regards  carriage  by  sea 
and  land,  was  part  of  international  law  at  the 
time  of  trie  commencement  of  the  war  in  Aug. 
1914,  all  goods  which  were  intended  for  the  use 
of  the  German  Government,  although  nominally 
having  a  neutral  port  as  their  port  of  destina- 
tion, must  be  condemned  as  lawful  prize. 
From  the  order  of  condemnation  the  claimant 
appealed.  Held,  that  the  appellant's  title  had 
not  been  made  out,  and  the  probabilities  of  the 
case  pointed  to  the  version  given  at  the  original 
hearing  being  the  true  one.  Appeal  dismissed. 
Decision  of  the  President  (13  Asp.  Mar.  I«aw 
Cas.  178;  113  L.T.  Rep.  1064;  (1915)  P.  215) 
affirmed.   (Priv.  Co.)   The  Kim  (Part  rx  Cargo)  65 

6.  Neutral  claimant — Ditrorcry — Character  and 
extent,  of  ortler — Pri:e  Court  Rule*.  Order  IX., 
r.  1. — Documents  are  material  to  matters  in 
question  in  the  litigation  if  it  is  reasonable  to 
suppose  that  they  may  contain  information 
directly  or  indirectly  enabling  the  party  seeking 
discovery  to  advance  his  own  cause  or  to 
damage  the  case  of  his  adversary.  Goods  having 
been  seized  as  prize,  an  order  was  mado  for  dis- 
covery by  the  claimant  of  his  books  of  accounts, 
letter  books,  and  usual  commercial  documents 
under  Order  IX.,  r.  1  of  the  Prize  Court  Rules. 
The  order  went  on  to  particularise  the  docu- 
ments as  to  which  discovery  was  to  be  made. 
Against  the  latter  part  of  the  order  the  claimant 
appealed.  Held,  there  was  jurisdiction  to  par- 
ticularise the  documents  as  to  which  discovery 
was  to  be  made.    Principle  laid  down  by  Brett, 


L.J.  in  Compagnie  Finaneiere  du  Paeifigue  w. 
Peruvian  Guano  Company  (48  L.T.  Rep.  22, 
11  Q.  B.  I>iv.  55)  applied.  (Priv.  Co.)  The 
Consul  Corfitton  {Cargo  ex)    66 

7.  Cargo — Cluim  by  neutral* — Patting  of  property 
— Rillt  of  lading — Onu*  on  claimant*. — The 
claimants,  an  American  firm,  shipped  lubri- 
cating oil  by  a  German  steamer  to  a  German 
firm  at  Hamburg  in  July  1914.  On  the  5th 
Aug.  1914  the  vessel  was  seized  at  Falmouth. 
The  oil  waa  alleged  to  have  been  shipped  to 
the  German  firm  for  aale  aa  claimants'  agents. 
The '  bills  of  lading  made  delivery  to  the 
shippers'  order  at  Hamburg  and  were  indorsed 
in  blank,  and  were  attached  to  drafta  drawn  by 
the  claimant*  on  the  Hamburg  firm  and  dis- 
counted in  the  United  States.  The  discounting 
bank  forwarded  the  documents  to  Germany. 
Ultimately  the  Hamburg  firm  returned  the  bills 
of  lading  to  the  claimants,  and  debited  them 
with  the  amount  of  the  drafta.  Held,  that  as 
by  the  general  mercantile  practice,  which  had 
the  force  of  law,  the  delivery  of  an  indorsed 
bill  of  lading  was,  in  the  absence  of  evidence 
of  a  contrary  intention,  effectual  to  transfer  of 
ownership,  the  property  in  the  goods  passed  at 
the  date  of  the  acceptance  of  the  drafta.  The 
claimanta  had  failed  to  discharge  the  onus  upon 
them  of  showing  that  they  were  the  owners  of 
the  oil  either  at  or  after  the  date  of  its  seizure, 
and  the  oil  had  rightly  been  condemned  aa  good 
and  lawful  prize.  Decision  of  8ir  Samuel 
Evans,  P.  affirmed.  (Priv.  Co.)  Steamthip 
Print  Adalbert  (Part  Cargo  ex)  81 


3.  Egypt— Prize  permi'ted  to 
port—Rreach  of  international  agreement— Con- 
demnation—Suet  Canal  Convention  1888.  arts.  1, 
4,  6,  9.— Where  a  neutral  Power  has  permitted 
a  prize  to  remain  in  one  of  its  porta  longer 
than  is  warranted  by  international  law  or 
international  agreement,  a  Prize  Court  on  that 
account  has  no  power  or  duty  to  release  the 
prize.    (Priv.  Co.)    The  Sudmark   

9.  Prize  bounty — Aeroplane* — Naval  airmen — 
Attittance  in  dettroytng  enemy  warship — Air- 
men at  part  of  erewt  of  attacking  vessels — 
Claim  to  thare  in  ■prise  bounty — Naval  Prize 
Act  1864  (27  <£•  28  Vict.  e.  25),  t.  AZ-Order  in 
Council  of  the  2nd  March  1915. — By  the  com- 
bined effect  of  sect.  42  of  the  Naval  Prize  Act 
1864  (27  &  28  Vict.  c.  25)  and  the  Order  in 
Council  dated  the  2nd  March  1915,  a  prize 
bounty  is  payable  amongst  such  of  the  officers 
and  men  of  His  Majesty's  warships  aa  are 
actually  present  at  the  taking  or  destroying  of 
any  armed  ship  of  the  enemy,  calculated  at  the 
rate  of  5/.  for  each  per  sea  on  board  the  enemy's 
ship  at  the  beginning  of  the  engagement.  In 
July  1915  a  German  cruiser  had  taken  refuge 
in  the  R.  river  in  German  Eaat  Africa,  where 
an  attack  waa  made  upon  her  by  two  of  Hia 
Majesty's  warships.  Owing  to  the  position  of 
the  enemy's  vessel  the  British  warships  were 
unable  to  obtain  a  sight  of  her,  and  a  success 
ful  attack  waa  only  accomplished  by  reason  of 
the  assistance  rendered  by  the  pilota  and 
observers  of  two  aeroplanes  belonging  to  the 
Royal  Naval  Air  Service  which  had  been 
specially  lent  to  the  British  vessels  for  the  pur- 
pose. The  names  of  the  pilots  and  obaervera 
were  borne  on  the  books  of  the  two  British 
vessels.  Held,  that  the  pilots  and  observers 
formed  a  part  of  the  crews  of  the  British  war- 
and  were  entitled  to  share  in  the  prize 


ships,  _ 

bounty  awarded  as  a  result  of  the  destruction 
of  the  German  cruiser.    (Pri/o  Ct.)    The  Konigt- 
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10  Cargo— Cargo  thijiped  from  neutral  State  on 
rut  my  vtftcl — Sfii/imi  nt  before  outbreak  of  war 
—Cargo  conditional  contraband — Enemy  vettel 
taking  refuge  in  neutral  port  after  declaration 
uf  war — Tranthipment  of  cargo  to  neutral 
re**rl — Xtu'ml  rrttel  milling  to  neutral  State 
— CoHStgnct  *  of  cargo  numnl — Ultimate  em  my 
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destination — Declaration  of  London — Order  in 
Council,  No.  2.  of  the  29th  Oct.  1914— Declara- 
tion of  London,  arts.  35,  43. — In  June  1914, 
prior  to  the  outbreak  of  war,  a  German  vessel, 
the  A.,  aailod  from  a  South  American  port 
with  a  cargo  of  cocoa  beana  shipped  by  a 
neutral  firm  in  Ecuador.  The  cargo  was  con- 
signed to  Hamburg.  Whilst  on  its  way  war 
broke  out  and  the  German  Teasel  took  refuge 
at  Las  Palmas.  As  a  result  of  negotiations 
between  a  Dutch  firm  and  certain  persons  in 
Germany,  the  cocoa  beana  were  transferred 
from  the  German  vessel  to  a  Dutch  vessel,  the 
B.,  in  March  1915,  and  bills  of  lading  were 
made  out  whereby  the  goods  were  consigned  to 
the  Dutch  firm  in  Holland.  The  Dutch  vessel 
sailed  from  Las  Palmas  at  about  4  p.m.  on  the 
23rd  March  1915  for  Holland,  but  on  her  way 
up  the  English  Channel  she  was  ordered  to 
proceed  to  Portsmouth,  and  on  the  6th  April 
1915  the  cargo  was  seized  as  contraband 
destined  for  an  enemy  base  of  supply.  Cocoa 
beans  being  foodstuffs  were  among  the  class  of 
goods  declared  to  be  conditional  contraband  by 
a  proclamation  dated  the  4th  Aug.  1914.  This 
was  a  declaration  not  only  to  the  enemy,  but 
to  all  neutral  countries.   For  some  State 


the  Foreign  Office  in  Nov.  1914  gave  to  the 
Dutch  Government  a  list  of  foodstuffs  to  bo 


dealt  with  as  conditional  contraband  which  did 
not  include  cocoa  beans.  This  list  was  not  sent 
to  all  neutral  European  countries,  and  Spain 
never  received  such  a  list.  The  proclamation 
of  the  4th  Aug.  1914  therefore  stood  without 
sny  qualification  as  to  Spain,  and  the  qualifica- 
tion was  withdrawn  as  to  Holland  on  or  before 
the  23rd  March  1915.  when  the  British  Govern- 
ment informed  the  Dutch  authorities  that  the 
proclamation  of  the  4th  Aug.  1914  as  regarded 
foodstuffs  was  in  full  force.  It  was  known  then 
to  both  the  Spanish  and  the  Dutch  authorities 
that  cocoa  beans  were  conditional  contraband 
when  the  R.  sailed  from  Las  Palmas  on  the 
23rd  March  1915.  The  Dutch  firm  to  whom 
the  cargo  was  consigned  after  the  R.  left  Las 
Palmas  claimed  the  cocoa  beans,  or  the  pro- 
reeds  of  their  sale,  on  the  following  grounds: 
(1)  That  the  goods  were  not  contraband ;  (2) 
that  they  could  not  be  seized  as  they  were  con- 
signed to  named  consignees  in  a  neutral  port 
within  the  meaning  and  protection  of  the 
Declaration  of  London  Order  in  Council,  No.  2, 
of  the  29th  Oct.  1914,  modifying  the  Declaration 
of  London;  (3)  that  they  could  only  be  con- 
demned, if  at  all,  on  payment  of  compensation 
under  art.  43  of  the  Declaration  of  London ; 
and  (4)  that  the  facta  did  not  show  the  destina- 
tion to  be  Germany.  There  was  no  evidence 
that  the  Dutch  firm  had  paid  for  the  goods, 
and  it  was  admitted  that  the  goods  had  been 
insured  with  German  companies  and  that 
certain  payments  had  been  made  by  the  German 
underwriters  in  respect  of  the  same.  Held, 
that  the  goods  were  contraband  at  the  time  of 
seizure;  that  they  were  not  protected  by  the 
provisions  of  the  Declaration  of  London  Order 
in  Council,  No.  2,  1914;  that  art.  43  of  the 
Declaration  of  London  did  not  apply  so  as  to 
entitle  the  claimants  to  compensation ;  that  the 
claimants  were  not  the  real  owners  of  the 
roods,  which  were  in  reality  destined  for 
Germany;  and  that  therefore  the  goods  were 
good  and  lawful  prise.  (Priie  Ct.)  The  Rijn  144 
Non.-Since  affirmed  by  Priv.  Co.  See  pott,  No.  45, 
p.  424. 

11.  Contraband  goods— Wool  going  to  enemy 
country  for  combing — Combed  wool  to  be 
returned  to  neutral  country— By  products  kept 
in  enemy  country— Doctrine  of  infection — 
Doctrine  of  Prise  Court.— Where  goods  which 
sre  absolute  contraband  are  on  their  way  to 
an  enemy  country,  a  belligerent  captor  need 
not  concern  himself  with  any  question  as  to 
their  alleged  ultimate  destination  or  the  alleged 
special  treatment  which  they  are  to  receive  in 


MM 

the  enemy  country.  The  fact  that  the  goods 
are  absolute  contraband  and  have  an  enemy 
destination  is  sufficient  to  make  them  the  sub- 
ject of  condemnation.  Certain  bales  of  wool, 
absolute  contraband  of  war,  were  shipped  on 
two  Swedish  vessels  from  Buenos  Ay  res.  The 
wool  was  consigned  to  a  neutral  firm  in 
Sweden,  but  was  seized  by  the  British 
authorities  at  Kirkwall  whilst  on  its  way  to 
Gothenburg.  The  evidence  clearly  showed  that 
it  had  an  enemy  destination  and  was  intended 
for  Germany.  The  claimants,  the  8wedish  firm, 
asserted  that  even  if  the  wool  was  going  to 
Germany  (which  was  denied)  it  was  only  being 
sent  there  for  the  purpose  of  combing,  and 
to  be  returned  to  Sweden  as  combed  or 
wool,  and  that  therefore,  although  the 
wool,  with  its  by-products,  might  1*» 
n  the  enemy  country,  the  wool  itself 
not  the  subject  of  condemnation.  Held, 
that  the  wool,  being  contraband  and  on  its 
way  to  Germany,  must  be  condemned  as  good 
and  lawful  prize.  (Prize  Ct.)  The  Axel  John- 
son; The  Drottnina  Sophia    150 

12.  Reprisals  Order  in  Council  of  the  Wh  March 
1915— Seizure  of  goods  on  neutral  ship— Deten- 
tion— Order  for  release  of  eargo — Erroneous 
construction  of  order — Claim  of  owners  of 
eargo  for  costs  and  damages. — The  S.  was  a 
neutral  sailing  ship  which  was  completely 
laden  with  a  cargo  at  a  German  port  before 
the  outbreak  of  war,  and  a  portion  of  ths> 
goods  were  consigned  to  a  neutral  firm  in 
South  America.  The  bill  of  lading  in  con- 
nection with  these  goods  was  dated  the  27th 
July  1914,  eight  days  before  the  declaration  of 
war.  The  goods  were  of  German  origin.  The 
S.  did  not  set  sail  from  Germany  until  Oct. 

1914.  Owing  to  damage  sustained  through  bad 
weather,  she  was  compelled  to  put  into  a 
neutral  port,  where  she  was  detained  for 
repairs  until  March  1915.  Owing  to  the  nature 
of  the  damage  suffered,  part  of  the  cargo  had 
to  be  taken  out  of  the  vessel  and  was  subse- 
quently reloaded.  The  S.  sailed  from  the 
neutral  port  on  the  23rd  March  1915.  On  the 
11th  March  1915  the  Reprisals  Order  in 
Council  was  issued,  which  enacted  (»/if>r  alia) 
that  every  merchant  vessel  which  sailed  from  a 
port  other  than  a  German  port  after  the  1st 
March  1915  having  on  board  goods  of  enemy 
origin  or  goods  which  are  enemy  property 
may  be  required  to  discharge  the  same  in  a 
British  or  an  allied  port,  there  to  be  detained 
in  the  custody  of  the  marshal  of  the  Prize 
Court  until  dealt  with  by  the  court  in  such 
manner  as  may  in  the  circumstances  appear 
just.  Under  the  provisions  of  this  order  the 
8.  was  ordered,  on  the  5th  April  1915,  whilst 
on  her  way  to  South  America,  to  proceed  to  a 
British  port  and  there  to  discharge  her  goods. 
On  the  28th  June  1917  the  Procurator-General 
asked  for  the  condemnation  of  the  goods,  but 
the  President  ordered  their  release,  on  the 
ground  that  the  S.  was  to  be  regarded  as  a 
neutral  vessel  which  sailed  from  a  German  port 
prior  to  the  1st  March  1915,  and  not  as  one 
which  sailed  from  a  port  other  than  a  German 
port,  although  she  left  the  neutral  port  where 
she  had  been  repaired  after  the  1st  March 

1915.  The  owners  of  the  goods  now  asked  for 
coets  and  damages  in  connection  with  the 
wrongful  seizure.  Held,  that,  although  the 
seizure  had  been  made  under  a  wrong  con- 
struction of  the  Reprisals  Order,  the  claimants 
were  not  entitled  to  either  costs  or  damages  in 
connection  therewith.  The  decision  in  The 
Luna  (Edw.  190)  followed.  (Prize  Ct.)  The 
Sigurd    153 

.3.  Enemy  company  —  Branches  established  in 
British  and  neutral  countries— Trading  between 
British  and  neutral  branches— Enemy  goods 
shipped  from  neutral  branch  to  British  branch 
-Goods  shipped  on  Bri'ish  ship-Goods  landed 
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in  England— Storage  in  warehouse  at  port  of 
landing— Limits    of  port— Seizure— Sight  to 
seise  in  port— Trading  with  the  Enemy  Pro- 
clamation   {No.  2)— Licence    to    trade.— An 
Austrian  company  had  branch  establishment* 
in  various  parts  of  the  world,  and  two  of 
these  were  at  Manchester  and  Bangkok.  After 
the  outbreak  of  war,  the  manager  of  the  Man- 
chester branch  wrote  to  the  Trading  with  the 
Enemy  Committee,  and,  after  stating  full  par- 
ticulars as  to  the  constitution  and  the  business 
affairs  of  the  company,  asked  whether  it  was 
possible,   under  the  prevailing  circumstances, 
for  business  transactions  to  be  continued  between 
Manchester  and  the  East,  pointing  out  at  the 
same  time  that  this  branch  was  anxious  not  to 
infringe  the  law  as  to  trading  with  the  enemy. 
In  reply,  he  received  a  letter  irom  the  secretary 
of  the  committee  in  which  it  was  stated  that 
from  the  facta  set  out  there  appeared  to  be  no 
reason  why  business  should  not  be  continued  as 
usual.   The  reply  further  referred  the  manager 
to  par.  6  of  the  Trading  with  the  Enemy 
Proclamation  (No.  2)  of  the  9th  8ept.  1914. 
The  manager  thereupon  ordered  certain  hides 
from   the   Bangkok   branch,   and   these  were 
shipped  on  board  a  British  steamship  in  Nov. 
1914.   The  steamship  arrived  at  Liverpool  in 
Jan.  1915,  and  the  hides  were  stored  in  a  certain 
warehouse  in  Liverpool,  where  they  were  subse- 
quently seized  on  behalf  of  the  Crown.  The 
application  of  the  Crown  for  condemnation  was 
resisted  on  the  grounds  (a)  that  the  goods  were 
outside  the  limits  of  the  port  of  Liverpool  when 
seized,  and  were  therefore  not  subject  to  con- 
demnation; and  (b)  that  under  par.  6  of  the 
Trading  with  the  Enemy  Proclamation  (No.  2) 
of  1914,  coupled  with  the  letter  of  the  secre- 
tary of  the  Trading  with  the  Enemy  Com- 
mittee, there  was  in  existence  a  licence  to  trade 
between    the    Manchester   and    the,  Bangkok 
branches  of  the  company.     Held,   that  the 
claim  failed  on  both  points,  and  that  the  hides 
were  confiscable  as  lawful  prize.    (Prize  Ct.) 

The  Aehiltei    154 

14.  Neutral    ship  —  Contraband    cargo  —  Enemy 
dettination— Knowledge   of  shipowner  of  the 


of  the  good*— International  law- 
Practice  of  maritime  Statet— Condemnation  of 
ship— Confiscation  of  cargo—  Knowledge  on  the 
part  of  the  shipowner  of  the  contraband 
character  of  the  cargo  is  sufficient  to  justify 
the  condemnation  of  the  ship,  at  any  rate 
where  the  contraband  conntitutes  a  substantial 
part  of  the  whole  cargo.  Where  a  neutral  ship- 
owner lets  his  ship  on  a  time  charter  to  an 
enemy  dealer  in  conditional  contraband  for 
carriage  to  an  enemy  base  of  supply,  with 
knowledge  that  the  conditional  contraband  is 
vitally  necessary  to  and  has  been  requisitioned 
by  the  enemy  Government  for  the  purposes  of 
the  war,  he  is  thereby  "  taking  hostile  part 
against  the  country  of  the  captors,"  and  "  mix- 
ing in  the  war  "  within  the  meaning  of  those 
expressions  as  used  by  Chase,  C.J.  in  The 
Bermuda  (3  Wall.  514),  and  the  ship  is  liable  to 
condemnation  and  the  cargo  to  confiscation  as 
good  and  lawful  prize.  Decision  of  the  Presi- 
dent (reported  13  Asp.  Mar.  Law  Caa.  479; 
115  L.  T.  Rep.  389;  (1916)  P.  266)  affirmed. 

(Priv.  Co.)    The  Hakan    161 

15.  Contraband — Ostensible  neutral  dettination — 
Suspicion  of  enemy  ultimate  dettination  — 
Seizure — Release  of  cargo — Damaget  and  cottt 
—Swedith  War  Trade  Law  of  April  1916.— A 
Swedish  firm  shipped  a  cargo  of  cocoa  beans 
by  a  Danish  vessel  from  Lisbon  to  Gothen- 
burg. On  the  way  the  vessel  was  seized  and 
condemnation  of  the  cargo  claimed  on  the 
ground  that  it  was  contraband  and  had  an 
enemy  destination.  The  Swedish  firm  claimed 
the  goods,  together  with  damages  and  costs. 
Sir  S.  T.  Evans  P.,  upon  the  evidence  ordered 
the  release  of  the  goods  to  the  claimants,  but 
refused  their  claim  to  recover 


MM 

costs.  Held,  that  the  evidence  by  statistics 
proving  the  existence  of  a  large  re-export  trade 
in  cocoa  beans  from  Sweden  to  Germany,  which 
had  developed  since  the  outbreak  of  the  war, 
was  of  itself  such  a  circumstance  of  suspicion 
as  justified  the  seizure,  and  that,  even  although 
the  claimants  might  not  be  responsible  for  the 
existence  of  such  suspicion,  they  were  not 
entitled  to  recover  damages  and  costs  against 
the  captors,  because  under  international  law 
the  only  question  was  whether  circumstances 
of  suspicion,  in  fact  existed.  Semble :  Although 
a  Swedish  subject  is  forbidden  by  the  Swedish 
War  Trade  Law  of  April  1916  to  give  any 
assurance  that  hia  goods  or  their  products  are 
not  intended  for  export  to  Germany,  neverthe- 
less the  absence  of  such  an  assurance  may  be 
considered  by  the  court  in  determining,  whether 
there  were  such  suspicious  circumstances  as  to 
justify  the  seizure.  (Priv.  Coj  The  Baron 
Stjefnblad    178 

16.  Cargo— Commercial  domieil— Branch  business 
in  enemy  country— Purchase  for  branch  in  allied 
country— National  character.— The  appellants 
were  an  American  company  with  branches  at 
Hamburg  and  in  Japan.  The  Hamburg 
branch,  on  instruction  from  the  Japanese 
branch,  bought  for  them  aniline  dyes  from 
named  German  manufacturers.  The  dyes 
paid  for  by  a  draft  upon  the  Japanes 
which  was  negotiated  with  bankers  upon 
security  of  the  bills  of  lading  by  the  Ifamb 
house.  The  goods  were  shipped  on  the 
July  1914  from  Hamburg  to  Japan  by  the 
German  steamer  L.  The  vessel  was  captured 
at  sea  on  the  5th  Oct.  1914,  and  the  goods  were 
condemned  by  the  Prize  Court  at  Alexandria. 
Held,  that,  as  the  goods  were  not  the  "  con- 
cerns "  of  the  appellants'  German  branch,  they 
were  not  liable  to  confiscation  on  the  assumption 
that  they  were  enemy  property.  (Priv.  Co.) 
The  LUttow    187 

17.  Neutral  ship—Contrabofnd  cargo — Neutral 
port  of  delivery — Inference  of  enemy  destination 
—Condemnation  of  ship. — A  neutral  ship  fully 
loaded  with  a  contraband  cargo  had  papers 
which  purported  to  show  that  the  cargo 
belonged  to  a  neutral  subject  and  was  destined 
for  a  neutral  country.  While  at  sea  the  vessel 
was  stopped  and  ordered  to  proceed  to  an 
English  jport,  where  the  ship  and  cargo  were 
seized.  The  President  condemned  both  cargo 
and  ship.  He  found  upon  the  facts  that  the 
cargo  did  not  belong  to  the  claimant,  but  had 
been  acquired  and  shipped  for  Germany.  And 
he  condemned  the  ship  upon  two  grounds 
—(1)  that,  as  the  contraband  goods  exceeded 
half  the  entire  cargo,  the  rule  laid  down  in 
The  Maracaibo  (115  L.  T.  Rep.  639;  (1916)  P. 
284)  applied,  and  the  shipowners  were  to  be 
presumed  to  be  parties  to  the  ulterior  destina- 
tion ;  and  (2)  because  in  the  absence  of  explana- 
tion by  the  shipowners,  the  conclusion  from 
the  facts  was  clear  that  they,  as  reasonable 
men,  knew  that  this  business  was  not  the 
ordinary  kind  of  importation  and  did  not  need 
and  did  not  choose  to  ask  questions,  as  they 
were  themselves  directly  associated  with  the 
cargo  owner  in  an  attempt  to  convey  the  cargo 
to  the  enemy.  Held,  that  the  decision  appealed 
from  was  right.  The  Hakan  (14  Asp.  Mar. 
Law.  Cas.  161;  117  L.  T.  Rep.  619;  (1918)  A.  C. 
148)  applied.  Decision  of  Evans,  P.,  affirmed. 
(Priv.lio.)    The  HMerod   1» 

18.  Neutral  sailing  ship— Cargo— Contraband— 
Ignorance  of  the  declaration  of  contraband — 
Order  in  Council  of  the  28th  Oct.  1914.— Declara- 
tion of  London,  art.  43.— By  the  Declaration  of 
London  Order  in  Council  No.  2,  1914,  dated  the 
29th  Oct.  1914,  it  was  declared  that  during 
the  present  hostilities  the  convention  known  as 
the  Declaration  of  London  should,  subject  to 
certain  additions  and  modifications  therein 
specified,  be  adopted  and  put  into  force  by  His 
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Majesty 's  Government.  Art.  43  of  the  Declara- 
tion of  London,  which  provides  (inter  alia)  that 
if  a  vessel  is  encountered  at  see  while  unaware 
of  the  declaration  of  contraband  which  applies 
k>  her  cargo  the  contraband  cannot  bo  con- 
demned except  on  payment  of  compensation 
was  not  excepted  by  the  terms  of  the  Order 
'"wuncil.  By  a  proclamation  of  the  29th  Oct. 
1914  chrome  ore  was  declared  to  be  absolute 
contraband.  In  the  prise  proceedings  for 
detonation  of  a  cargo  of  chrome  ore 


TA.au 


in  June  1914  from  a  foreign  port  on  a  NorW»> 
fian  sailing   vessel   chartered  by  a  Ge 


^P*{?'  undor  *  contract  entered  into  in 
1913  between  an  English  company  and  a 
German  company,  two  claims  were  put  in  one 
by  the  English  company,  the  sellers,  and  the 
other  by  the  Swedish  company,  which  alleged 
that  the  ore  had  been  purchased  by  them  from 
the  German  company.  No  claim  was  made  on 
behalf  of  the  German  company.  The  board 
approved  the  view  of  the  President  that  art. 
«  did  not  exclude  the  general  rule  applying 
that  contraband  belonging  to  an  enemy  on 
board  a  neutral  vessel  remained  liable  to 
condemnation  without  compensation.  Accord- 
ingly the  appeal  of  the  Swedish  company  was 
dismissed  and  that  of  the  English  cor 
withdrawn  on  the  terras  agreed  between 
and  the  Crown,  which  terms  the  board  , 
prepared  to  approve.  Decision  of  the  Presi- 
'""SP0^*1  "  Aan.  Mar.  Law  Caa.  223; 
114  L  f.  Rep.  46)  affirmed.  (Priv.  Co.)  The 
Sorfareren   195 

19.  Cargo— Ante  bellum   contract   of   sale— Post- 
bellum  shipment— Enemy  character  of  cargo 
tttttd— Passing     of  property.— A  Hamburg 
firm  chartered  the  Russian  sailing  ship  P.  on 
the  6th  May  1914  to  carry  a  cargo  of  nitrate 
of  soda  from  South  America  to  Europe,  load- 
ing not  to  begin  before  the  13th  July  1914.  By 
a  contract   made   on   the    latter   date  the 
charterers   sold   to  the   appellants,   a  Dutch 
company,  the  cargo  on  certain  terms,  one  of 
which  was  that     Invoice  price  is  due  ninety 
days  after  receipt  of  first  bill  of  lading,  and 
to  be  paid  by  the  buyers  three  days  before 
maturity,  or,  in  case  of  an  earlier  arrival  of 
the  ship,  then  against  acceptance  of  the  docu- 
ments.   .    .    .   The   buyers   provide   at  once 
first-class   bank   guarantees   tor  50001."  The 
appellants  named  a  Dutch  port  as  the  port  of 
delivery    and    provided    the    required  bank 
guarantee.    On  the  6th  Aug.  1914  the  1 
was  completed  and  the  German  firm  took  bills 
of  lading  in  sets  of  three,  making  the  cargo 
deliverable  to  their  order.   They  indorsed  in 
blank  the  bills  of  lad  ing  and  on  the  9th  Sept. 
the  first  of  each  set  was  deposited  by  them  at 
their  bank  at  Amsterdam.   On  the  19th  Oct.  tho 
German  firm  sent  the  appellants  an  invoice  for 
the  price— 21, 936i.— stating  that  that  amount 
was  due  on  the  9th  Dec.  The  cargo  waa  seized 
at  Plymouth  on  the  6th  Dec.,  but  the  appellants, 
who  were  unaware  of  the  fact,  had  meanwhile 
written  to  the  seller's  bankers  at  Amsterdam, 
who  then  held  two  seta  of  the  bills  of  lading, 
inclosing  a  remittance  with  instructions  not 
to  pay  the  money  over  until  they  received  the 
third   set.   The    bankers    received    the  third 
•et  on  the  25th  Jan.  1915.   They  thereupon 
paid  the  sellers  and  handed  all  the  documents 
to  the  buyers.    The  President  decided  that  the 
property  had  not  passed  to  the  buyers  so  as  to 
defeat  the  rights  of  the  captors,  and  dismissed 
tbe  claim  of  the  Dutch  company,  who  appealed. 
Held,  that  the  enemy  character  of  goods  seized 
as  prize  ia  to  be  determined  by  the  general 
property,  as  opposed  to  any  special  proprietary 
right,  and  not  by  risk ;  that  in  the  present  case 
it  appeared  from  the  facts  to  be  the  intention  of 
the  parties  to  the  contract  that  the  property  in 
the  cargo  should  pass  to  the  buyers  on  ship- 
ment, but  that  tbe  buyers  were  not  to  have  pos- 
session either  of  the  cargo  or  the  bills  of  lading 
,  of  the  purchase  price  had 
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been  made;  and  that  the  inference  that  tho 
property  in  the  cargo  had  passed  to  the  pur- 
chasers before  capture  was  not  displaced  by  the 
form  of  the  bills  of  lading,  which  was  am- 
biguous. Cargo  released  to  claimants.  Decision 
of  8ir  8.  T.  Evans,  P.,  reversed.  (Priv.  Co.) 
The  Parr  him    1% 

20.  Capture  of  ship  and  cargo— Ship  taken  into 
port  and  handed  over  to  proper  officer— Cargo 
discharged  and  warehoused  before  prise  pro- 
ceedings—Damage to  cargo  by  fire  at  warehouse 
—Release  of  cargo  to  British  owners— Claim  by 
cargo  owners— Duty  of  executive  officers — Naval 
Prtte  Act  1864  (27  &  28  Viet.  c.  25),  *.  16. — The 
Naval  Pnzo  Act  1864,  by  sect.  16,  provides 
that  "  every  ship  taken  as  prize,  and  brought 
into  port  within  the  jurisdiction  of  a  Prize 
Court,  ahall  forthwith,  and  without  bulk  broken, 
be  delivered  up  to  the  marshal  of  the  court ;  if 
there  be  no  such  marshal  .  .  to  the  principal 
officer  of  customs  at  the  port."  The  German 
steamship  S.  was  captured  in  the  Red  Sea  by 
B.,  the  Captain  of  H.M.S.  Black  Prince,  and 
taken  to  Alexandria.  At  that  time  Egypt  waa 
in  British  occupation,  but  there  was  no  Prize 
Court,  the  nearest  place  at  which  a  Prize 
Court  waa  sitting  being  Cibraltar.  Nor  waa 
there  a  marshal  at  Alexandria,  and  B.  there- 
fore handed  the  ahip  and  cargo  to  G.  the 
detaining  officer,  who,  without  getting  leave 
from  the  Prize  Court,  removed  the  cargo  from 
the  ship  and  stored  it  in  aheda  on  the  quay. 
A  fire  broke  out  in  the  sheds  and  part  of  the 
cargo  was  destroyed.  The  cargo  owners  subse- 
quently successfully  claimed  the  release  to  them 
of  the  undestroyed  part  of  the  cargo,  and  were 
decreed  damages  against  the  captor  and  the 
detaining  officer,   who   appealed.  Held, 


there  was  no  generally  accepted  rule  of  inter- 
national law  as  to  the  officer  in  whose  custody 
prizes  should  be  placed  when  brought  into  a 
convenient  port  pending  adjudication  by  a 
Prize  Court;  that  Alexandria  was  a  convenient 
port,  and  the  captor  was  justified  in  delivering 
the  ship  and  cargo  to  the  detaining  officer,  who 
did  not  receive  it  as  a  captor's  agent.  Held, 
further,  that  the  damages  did  not  flow  from 
the  failure  to  apply  to  the  Prize  Court  for  an 
order  to  unload ;  for  had  they  done  so,  such  an 
order  in  the  circumstances  would  certainly  have 
been  granted.  The  cause  of  loss  had  nothing  to 
do  with  any  breach  of  duty  by  either  of  the 
defendants,  and  judgment  therefore  ahould  be 
entered  for  them.  Lilley  v.  Daublcday  (44 
L.  T.  Rep.  814;  7  Q.  B.  Div.  510)  distinguished. 
Duties  of  captors  and  executive  officers  to 
owners  of  property  seized  as  prize  and  rights 
of  the  Crown  in  such  property  considered  and 
explained.    (Priv.  Co.)    The  Sudmark  (No.  2)  201 

21.  Neutral  flag — Ship  registered  in  neutral 
country — Seal  ownership — Ship  under  enemy 
control — Seizure  as  prise— Character  of  ship— 
Domicil — Bight  of  Prise  Court  to  determine  real 
ownership  of  ship. — The  Prize  Court  is  not 
bound  to  determine  the  neutral  or  the  enemy 
character  of  a  vessel  according  to  the  flag 
which  she  is  flying,  or  which  she  is  entitled 
to  fly,  at  the  date  of  her  capture,  but  is  entitled 
to  determine  her  true  character  and  her  real 
ownership  in  accordance  with  all  the  facts  and 
circumstances  of  tho  case.  When,  therefore, 
a  vessel  is  owned  by  a  company  which  is  regis- 
tered in  a  neutral  country,  but  it  appears  that 
all  tho  directors  and  all  the  shareholders  of  the 
company  are  alien  enemies,  the  Prize  Court  is 
entitled  to  hold  that  the  ship  is  enemy  property 
and  liable  to  condemnation.  (Prize  Ct.)  The 
Hambom    204 

Note.— Since  affirmed  by  Priv.  Co.   See  post,  No.  52, 

p.  461. 

22.  British  ship — Enemy  goods — Goods  diverted  to 
British  port — Discharge  in  British  port — Perish- 
able  nature  of  goods — Sale  by  shipowners — 

»/  sale— Liability  to  condemnation.— 
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5?  ft*  f  nco  °'  an?  doal,nff  with  enemy  goods, 
which  have  been  discharged  in  a  British  port, 
of  such  a  character  as  to  change  the  ownership 
in  the  same,  the  Crown  is  entitled,  in  case  the 
goods  are  sold,  to  claim  the  proceeds  of  the 
sale  in  the  same  way  that  it  would  have  been 
entitled  to  claim  the  goods  themselves  if  they 
had  remained  in  specie.  (Prize  Cl.)  The 
Olenroy   

23  Edible  fats  shipped  in  neutral  country— 
hdible  fait  conditional  contraband— Fats  to  be 
manufactured  for  consumption  in  neutral 
country— Other  edible  fats  of  a  similar  character 
thereby  released  for  export  to  enemy  country- 
Continuous  voyage— Principle  of  substitution — 
Limit  of  principle.— Cocoanut  oil,  which  is 
largely  used  in  the  manufacture  of  margarine, 
was  declared  conditional  contraband  oy  an 
Order  in  Council  dated  the  14th  Oct.  1915.  A 
large  quantity  of  this  article  was  shipped  in  a 
neutral  vessel  in  1916  from  the  East  Indies  and 
consigned  to  a  Swedish  firm  of  margarine 
manufacturers.  Whilst  on  iU  voyage  the  vessel 
arrived  at  a  British  port,  where  the  cocoanut 
oil  was  seized  as  prize.  The  Crown  claimed 
the  condemnation  of  the  oil  on  the  ground  that 
it  was  really  intended  for  Germany,  and, 
alternatively,  that  even  if  it  was  intended  for 
manufacture  into  margarine  in  Sweden,  and 
for  consumption  in  that  country,  the  result  waa 
the  release  of  a  large  quantity  of  butter,  which 
was,  in  fact,  sent  to  Germany  for  consumption, 
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and  that  therefore  the  doctrine  of  continuous 
voyage  applied  to  the  article.  The  8wedish 
firm  resisted  the  claim  on  the  ground  that  the 
cocoanut  oil  was  intended  solely  for  use  in  the 
manufacture  of  margarine  for  Swedish  con- 
sumption, and  that  the  doctrine  of  continuous 
voyage  did  not  apply  to  the  case.  Heldt  that  it 
was  not  in  accordance  with  the  principles  of 
international  law  that  raw  materials,  which 
were  conditional  contraband,  on  their  way  to 


of  a  neutral  country  to  be  converted 
into  a  manufactured  article  for  consumption  in 
that  country  should  be  subject  to  condemnation 
on  the  ground  that  the  consequence  might,  or 
even  would,  necessarily  be  that  another  article 
of  a  like  kind,  and  adapted  for  a  like  use, 
would  be  exported  by  other  citizens  of  the 
neutral  country  to  the  enemy;  but  that  if  it 
was  shown  that  in  a  neutral  country  particular 
manufacturers  of  an  article  were  acting  in  com- 
bination with  particular  producers  or  vendors 
of  a  similar  article,  and  that  the  intention  and 
object  of  their  combination  was  to  produce  the 
one  article  so  that  the  other  might  be  released 
for  export  to  the  enemy,  then  the  doctrine  of 
continuous  voyage  would  apply,  and  the  raw 
materials  would  be  subject  to  condemnation 
as  conditional  contraband  with  an  enemy  desti- 
nation.   (Prire  Ct.)    The  Bonna    207 

24.  International  law — Neutral  ship — Cargo  of 
enemy  origin  with  neutral  destination — 
Reprisals  Order  in  Council  of  the  lfr.h  Feb. 
1917 — Terms  of  order  as  affecting  neutrals — 
Inconvenience  and  loss  to  neutrals — Validity  of 
order — Reprisals — Special  circumstance  of  ease 
— Right  to  condemn  ship  and  cargo. — By  an 
Order  in  Council  dated  the  16th  Feb.  1917  it 
was  provided,  inter  alia,  that  (1)  a  vessel  which 
is  encountered  at  sea  on  her  way  to  or  from 
a  port  in  any  neutral  country  affording  means 
of  access  to  the  enemy  territory,  without  calling 
at  a  port  in  British  or  allied  territory,  shall, 
until  the  contrary  is  established,  be  deemed  to 
be  carrying  goods  with  an  enemy  destination 
or  of  enemy  origin,  and  shall  be  brought  in 
for  examination,  and,  if  necessary,  for  adjudica- 
tion before  the  Prize  Court;  (2)  any  vessel 
carrying  goods  with  an  enemy  destination  or  of 
enemy  origin  shall  be  liable  to  capture  and  con- 
demnation in  respect  of  the  carriage  of  such 
goods;  and  (3)  goods  which  are  found  on 
examination  of  any  vessel  to  be  goods  of  enemy 
origin  or  of  enemy  destination  shall  be  liable 
to  condemnation.    The  Order  in  Council  wa» 


made  as  a  reprisal  for  an  enemy  memorandum 
which  was  declared  to  be  in  flagrant  contra- 
diction with  the  rules  of  international  law,  the 
dictates  of  humanity,  and  the  treaty  obligations 
of  the  enemy."  A  neutral  vessel  sailed  from 
a  neutral  port  with  a  cargo  of  coal  which  was 
obtained   from   an  adjoining  country  in  the 

the  complete  control  of 


occupation  and 

the  enemy.    The  coal  waa  conveyed  through 
the  occupied  territory  to  the  neutral  port  partly 
by  rail  and  partly  by  water,  and  was  consigned 
to  a  neutral  firm  in  another  neutral  country 
which  was  contiguous  to  and  in  direct  and  con- 
stant communication  with  the  enemy  country. 
The  vessel  proceeded  direct  from  one  neutral 
country  to  the  other  neutral  country,  and  made 
no  attempt  to  call  at  a  port  in  British  or  allied 
territory.   During  her  voyage  she  was  captured, 
and  the  Crown  claimed  condemnation  of  the 
vessel  and  the  coal  on  the  ground  that  there 
had  been  an  infringement  of  the  Order  in 
Council.    The  claim  of  the  Crown  was  resisted 
by  the  shipowner  and  by  the  owners  of  the 
cargo  on  the  grounds  that  the  Order  in  Council 
was  invalid  and  contrary  to  international  law 
as  it  interfered  to  a  greater  extent  than  was 
necessary  with  the  trade  of  neutrals ;  that  it 
made  no  provision  for  compensation  for  neutrals 
for  loss  or  inconvenience  caused  by  the  Order ; 
that  neutrals  were  entitled  to  carry  on  their 
seaborne  trade  without  hindrance,  subject  to 
the  risk  involved  in  carrying  contraband  or  in 
attempting    to    break    a    recognised  legal 
blockade ;  that  under  the  special  circumstances 
of  the  case  the  coal  was  not  of  enemy  origin 
or  of  enemy  destination ;  and  that  no  port  had 
been  appointed  to  which  a  neutral  vessel  should 
go  for  examination.    Held,  that  where  under 
the  circumstances  of  the  case  there  is  a  iust 
cause  for  retaliation,  neutrals  may  by  the  law 
of  nations  be   required  to  submit  to  incon- 
venience from  the  acta  of  a  belligerent  Power, 
greater  in  degree  than  would  be  justified  had 
no  just  cause  for  retaliation  arisen ;  that  an 
order  authorising  reprisals  will  be  conclusive 
as  to  the  facta  which  are  recited  as  showing 
that  a  case  for  reprisals  exists;  and  that  there- 
fore the  Order  in  question  was  perfectly  .valid, 
having  regard  to  the  circumstances  existing  in 
Feb.  1917.    Held,  also,  that  the  coal  in  question 
in  the  case  was  of  enemy  origin,  and  that  the 
appointment  of  a  port  for  the  examination  of 
the  cargo  was  not  a  condition  precedent  to  the 
enforcement  of   the  operative  clause  of  the 
Order.   (Prize  Ct.)    The  Leonora    209 

Nora. — Since  affirmed  by  Priv.  Co.   See  post.  No.  68, 
p.  500. 

25.  Neutral  partner  in  enemy  business— Com- 
mercial domieil— Cargo— Shipment  before  war. 
—A  neutral  subject  waa  a  partner  in  an  enemy 
firm  which  had  its  headquarters  in  Germany. 
Goods  which  were  the  property  of  the  firm 
were  shipped  from  America  prior  to  the  out- 
break of  war,  and  were  consigned  to  a  German 
port.  During  the  voyage,  hostilities  having 
commenced  in  the  meantime,  the  goods  . 
seized  as  prize.  Upon  the  Crown  I 
condemnation  of  the  goods,  the  neutral 
he  was  entitled  to  his  share  in  the  same  or  in 
their  proceeds,  if  sold.  Held,  that  where  a 
neutral  by  owning  or  being  a  partner  in  a  busi- 
ness  in  an  enemy  country  has  acquired  a  com- 
mercial domicil  in  that  country,  he  must  be 
deemed  to  be  an  enemy  in  respect  of  his 
property  or  interest  in  such  business,  and  if 
after  the  outbreak  of  war  he  desires  to  avoid 
the  consequences  entailed  by  such  domicil,  he 
must  take  steps  within  the  interval  allowed  by 
law  to  discontinue  or  disassociate  himself  from 
the  business,  as  the  theory  of  commercial 
domicil  is  not  subject  to  an  exception  where  the 
goods  in  question  are  shipped  during  peace. 
In  the  case  of  goods  shipped  after  the  com- 
mencement of  the  war  the  circumstances  of  the 
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shipment  must  be  considered,  as  the  shipment 
would  be  an  election  to  continue,  unlaw  it  were 
made  without  the  privity  of  the  claimant  or 
as  a  step  in  discontinuing  the  business  or  dis- 
associating himself  from  it.  Decision  of 
Evans,  P.  (reported  13  Asp.  Mar.  Law,  Cas.  367; 
114  L.  T.  Rep.  807;  (1916)  P.  112)  reversed. 
(Priv.  Co.)    The  Anglo-Mexican    227 

26.  Outbreak   of  wai — Enemy  merchant  ship  in 
British     port — Seizure — Requisition — Valuation 
— Date  at  which  valuation  should  he  taken — 
Prize  Court  Hules  1914,  Order  XXIX.,  rr.  3,  4 
— Sixth  Hague  Convention,  art.  2. — On  the  out- 
break of  the  war  a  German  merchant  ship 
was  lying   in   the  port  of  Sydney  and  was 
seized  as  prize.    On  the  6th  Oct.  1914  the  Prize 
Court  ordered  the  ship  to  be  detained  and  made 
an  order  for  her  temporary  delivery  without 
appraisement  upon  the  Lords  of  the  Admiralty 
undertaking  to  comply  with  the  provisions  of 
Order  XXIX.  of  the  Prize  Court  Rules  1914. 
On  the  4th  June  1915  the  Prize  Court  made 
an  order  under  Order  XXIX.,  r.  3,  for  the 
immediate  release  and  delivery  of  the  ship  to 
the  Crown  without  appraisement,  the  order  to 
be  a  confirmation  of  the  delivery  order  already 
made.    The  order  further  directed  that,  unless 
the  parties  should   within  twenty-eight  days 
agree  the  value,  the  question  of  value  should  be 
referred  to  the  registrar  under  rule  4  of  the 
same  order,  the  value  to  be  ascertained  by  him 
as  at  the  6th  Oct.  1914.    At  the  hearing  before 
the  registrar  the  shipowners  applied  for  an 
adjournment  until  after  the  war  in  order  to  get 
evidence  from  Germany  as  to  the  value  of  the 
ship.    The  registrar  refused  the  application. 
The  shipowners  appealed  against  both  orders. 
Held,   witlini.it  expressing   any  opinion   as  to 
whether     the     appellants     might  ultimately 
establish  a  case  for  indemnity  under  the  Sixth 
Hague  Convention,  (1)  that  the  value  of  the 
ship  was  properly  ordered  to  be  ascertained 
under  Order  XXlX.,  r.  4,  by  the  registrar  as 
at  the  6th  Oct.  1914;  and  (2)  that  the  registrar 
rightly    refused    to   adjourn   the  application. 
(Priv   Co.)    The  Germania,  (No.  2)    231 

27.  Cargo  —  Conditional  contraband  —  ffamcd 
neutral  consignee — W  he  I  her  true  consignee — 
Ultimate  control— Doctrine  of  continuous  voyage 
— How  far  modified  by  Order  in  Council  of  the 
29th  Oct.  1914— Declaration  of  London  1909, 
art.  35. — The  Declaration  of  London  by  art.  35, 
which  was  not  ratified  by  Great  Britain,  pur- 
ported to  abrogate  the  doctrine  of  continuous 
voyage  in  the  case  of  conditional  contraband. 
By  clause  1  of  an  Order  in  Council  of  the  29th 
Oct.  1914  (since  revoked)  it  was  provided  that 
notwithstanding  art.  35  conditional  contraband 
should  be  liable  to  capture  on  board  a  vessel 
bound  for  a  neutral  port  if  the  goods  were 
consigned  "  to  order,"  or  if  the  ship's  papers 
did  not  show  who  was  "  the  consignee  of  the 
goods,"  or  if  they  showed  "  a  consignee  of  the 
goods "  in  territory  belonging  to,  or  in  the 
occupation  of.  the  enemy.  Held,  that,  in  con- 
sidering, on  tne  principle  of  continuous  voyage, 
what  is  the  ultimate  destination  of  goods  which 
are  in  their  nature  conditional  contraband,  it 
is  the  intention  of  the  person  who  is  in  a 
position  to  control  such  destination  which 
is  really  material.  Held,  further,  that  the 
effect  of  the  Order  in  Council  was  to 
waive  the  doctrine  of  continuous  voyage 
except  in  those  cases  expressly  referred  to  in 
the  modification  by  the  Order  in  Council.  The 
words  "  consignee  of  the  goods "  mean  some 
other  than  the  consignor  to  whom  the 
ir  parts  with  the  real  control  of  the 
Therefore  if  the  named  consignee  is  a 
agent,  and  bound  to  act  with  regard  to 
the  ultimate  destination  of  the  goods  as  some 
other  person  might  direct,  the  doctrine  of  con- 
tinuous voykge  applies  and  the  goods  are  liable 
to  confiscation.  Decision  of  Evans  P.  affirmed 
(Priv.  Co.)    The  Louisiana  and  other  ships 


28.  Enemy  goods  —  Goods  shipped  in 
vessel  prior  to  outbreak  of  war— Vessel  taking 
refuge  in  neutral  port— Sale  of  goods  to  neutral 
merchunis  whilst  in  neutral  port— Transi tus— 
Transhipment  into  neutrul  vessel  —  Goods 
brought  in  neutral  vessel  to  British 
Warehousing   in  British 


in  port  as  prise— Protection  of  neutral  Hag- 
How  far  applicable  when  goods  are  transferred 
in  transitu— Declaration  of  Paris,  art.  2— A 
cargo,  consisting  of  cheats  of  tea,  was  bought 
by  and  consigned  to  a  German  firm  from  a 
neutral  port.  The  tea  was  shipped  on  a 
German  steamship  bound  for  a  German  port. 
The  whole  transaction  was  carried  out  and 
the  vessel  sailed  from  the  neutral  port  some 
days  prior  to  Uie  outbreak  of  the  war.  Upon 
hearing  of  the  commencement  of  hostilities  the 
vessel  proceeded  to  another  neutral  port,  where 
she  arrived  on  the  7th  Aug.  1914,  and  remained 
there.  The  tea  was  unshipped,  and  in  May 
1916  it  was  sold  to  a  firm  of  neutral  merchants 
and  paid  for  by  them.  It  was  then  shipped  on 
a  neutral  vessel  and  consigned  to  a  firm  of 
brokers  in  England  for  the  purposes  of  sale  in 
this  country.  On  the  arrival  of  the  neutral 
vessel  at  the  port  of  London,  the  tea  was  un- 
shipped and  warehoused  in  the  port,  but  it  was 
subsequently  seized  and  claimed  by  the  Crown 
as  enemy  property.  This  claim  was  resisted  by 
the  neutral  merchants  who  had  purchased  the 
tea  on  the  ground  that  the  same  was  neutral 
roperty  and  had  not  an  enemy  destination, 
lefd,  that,  according  to  prize  law,  goods  which 
belong  to  an  enemy  when  they  are  once  shipped 
retain  their  enemy  character  until  they  reach 
their  destination,  and  no  transfer  will  be 
effective  so  as  to  defeat  the  right  of  belligerents 
to  capture  unless  the  transferee  has  taken  pos- 
session of  the  goods,  and  that  therefore,  the 
destination  of  the  tea  being  »  German  port, 
it  could  not  be  transhipped  from  a  German 
vessel  to  another  vessel  with  a  changed  destina- 
tion so  as  to  take  away  its  enemy  character. 
Held,  also,  that  art.  2  of  the  Declaration  of 
Paris  had  no  application  under  the  circum- 
stances of  the  case.   (Prize  Ct.)   The  Bawean  ...  255 

29.  Xeutral  ship— Contraband  cargo  intended  for 
enemy  warship— Abandonment  of  adventure — 
Sale  of  cargo  to  persons  other  that  enemies- 
Capture  on  return  voyage — Immunity  of  vessel 
from  condemnation — Declaration  of  London, 
arts.  38,  48—  Orders  in  Council  of  the  20th  Aug. 
and  the  29th  Oct.  1914— Costs— Prize  Court 
Hules,  Order  XX VI I.,  r.  2— If  a  neutral  vessel 
carries  contraband  goods,  even  though  her 
papers  are  false,  and  the  goods  are  intended  for 
an  enemy  destination,  but  in  fact  circumstances 
arise  which  frustrate  the  venture,  and  the  goods 
are  sold  and  delivered  in  a  neutral  port  to  other 
buyers,  the  vessel,  if  encountered  on  her  next 
voyage,  is  not  liable  to  capture  and  condemna- 
tion on  the  ground  merely  that  she  had  carried 
contraband  on  a  previous  occasion.  Decision 
of  Evans,  P.  (13  Asp.  Mar.  Law  Cas.  311; 
114  L.  T.  Rep.  707;  (1916)  P.  131)  affirmed. 
(Priv.  Co.)    The  Alwtna   

30.  Cargo — Consignees  under  bills  of  lading — 
Ownership— The  appellants,  a  company  incor- 
porated under  the  laws  of  Italy,  carried  on 
business  at  Genoa.  They  purchased  goods  in 
Manilla  through  the  intermediary  of  G.  and 
Co.,  a  German  firm,  of  Hamburg,  which  had  a 
branch  at  Manilla,  c.i.f.  Genoa.  The  goods 
were  shipped  in  July  1914  on  board  the  German 
vessel  D.  On  the  30th  July  1914  G.  and  Co..  at 
Manilla,  invoiced  the  goods  to  the  appellants. 
The  bills  of  lading  were  made  out  to  the  order 
of  O.  and  Co..  Hamburg,  and  forwarded  to 
them.  After  indorsement  G.  and  Co.  sent 
to  an  Italian  bank  at  Florence  to  hold 
the  acceptance  of  the  draft  for  55,375 
drawn  upon  the  appellants  by  G.  and  Co..  of 
Hamburg.   On  the  2nd  Dec.  1914  the  draft  was 
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anil  the  bills  of  lading  handed  to  the 
appellant*.  The  steamship  D.  was  seized  as 
prize  on  the  2nd  Aug.  1914  at  Port  Said  and 
the  goods  condemned.  The  goods  were  claimed 
on  the  ground  that  the  contract  was  governed 
by  Italian  law,  according  to  which  property  in 
the  goods  claimed  passed  to  the  claimants  the 
moment  they  were  shipped  for  conveyance  to 
them  at  Genoa — i.e.,  at  a  time  anterior  to  the 
capture  of  the  vessel.  Held,  that  it  waa  the 
intention  of  the  parties  that  the  property  in 
the  goods  should  not  pass  until  the  draft  was 
accepted,  and  as  the  draft  had  not  been 
accepted  at  the  date  of  seizure  the  condemna- 


tion'was  right.  Principle  laid  down  in  The 
Odeua  {13  Asp.  Mar.  Law  Cas.  215;  114  L.  T. 
Rep.  10;  (1916)  A.  C.  145)  applied.   (Priv.  Co.) 

The  Derfjlinger  (No.  2)    267 

31.  Ship— Enemy  character— Flag — Evidence  as 
to  the  true  beneficial  ownership  and  control  of 
vessel — Declaration  of  London,  art.  57 — Order 
in  Council  of  the  29th  Oct.  1914— By  art.  57  of 
the  Declaration  of  London  the  neutral  or  enemy 
character  of  a  vessel  is  determined  by  the  flag 
which  she  is  entitled  to  fly.  The  P.  was  a 
steamship  entered  on  the  Greek  register  and 
consequently  entitled  to  fly  the  Greek  flag.  She 
was  condemned  by  the  Prize  Court  in  Egypt  on 
the  ground  that  on  the  evidence  the  beneficial 
ownership  and  control  of  the  vessel  was  in  the 
German  Government  and  not  in  the  nominal 
owner,  K..  who  was  a  Greek.  Held,  that  the 
evidence  justified  the  conclusion  that  the 
nominal  owner,  K.,  was  merely  an  agent  of  the 
German  Government  and  was  not  therefore 
entitled  to  the  benefit  of  art.  57,  even  assuming 
that  that  article  was  binding  on  the  court,  and 
therefore  the  vessel  had  properly  been  con- 
demned. Extent  to  which  Orders  in  Council 
are  binding  on  the  court  considered  and 
explained.  Rule  laid  down  in  The  Zamora 
(13  Asp.  Mar.  Law  Cas.  330;  114  L.  T.  Rep.  626; 
(1916)  2  A.  C.  77)  applied.    (Priv.  Co.)  The 
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32  Enemy  merchant  ships— Status  at  outbreak  of 
war — Hague  Convention  1907,  No.  6,  Preamble, 
arts.  1,  2— Form  of  order— Between  the  23rd 
and  25th  July  1914  two  German  steamships,  the 
P.  A.  and  the  A".  C,  left  the  United  States  with 
passengers  for  European  ports.  While  at  sea 
they  received  news  by  wireless  of  the  outbreak 
of  war  between  France  and  Germany,  and  on 
the  3rd  Aug.  1914  they  put  into  Falmouth  as  a 
port  of  refuge  and  were  there  detained.  The 
Crown  claimed  their  condemnation  as  lawful 
prize,  and  the  owners  contended  they  were 
entitled  to  an  order  similar  to  that  made  in  the 
case  of  The  Chile  (12  Asp.  Mar.  Law  Cas.  598; 
112  L.  T.  Rep.  248;  (1914)  P.  212)  or 
the  release  of  the  vessels  under  the 
Hague  Convention  1907,  arts.  1  and  2.  The 
President  condemned  both  vessels.  Held,  that 
the  vessels  must  be  detained  under  what  was 
now  known  as  "  the  Chile  order,"  the  effect  of 
which  would  be  to  reserve  all  rights  of 
belligerents  under  the  Hague  Convention  intact 
for  decision  after  the  war.  The  Outenfrls 
(13  Asp.  Mar.  I -aw.  Cas.  346;  114  L.  T.  Rep.  953; 
(1916)  2  A.  C.  112)  followed.  Decision  of 
Evans.  P.  (13  Asp.  Mar.  Law  Cas.  307 ;  114  L.  T. 
Rep.  567;  (1916)  P.  81)  reversed.  (Priv.  Co.) 
The    Prinz    Adalbert;     The  Kronprinzessin 
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33.  Cargoes — Shipments  made  after  outbreak  of 
war — C.  and  f.  contracts — Mode  of  payment- 
Opening  of  credos — Passing  of  property  in 
goods — Rules  governing  the  same — Municipal 
late — Prize  law—  Bona  fides — Sale  of  (foods  Act 
1893  (56  d-  57  Vict.  e.  71).  ss.  18.  19.— A  Swedish 
firm,  carrying  on  business  at  Gothenburg,  pur- 
chased a  quantity  of  coffee  from  a  German 
firm,  which  had  a  branch  house  at  Santos,  in 
Bra7.il.  The  purchase  was  made  under  con- 
tracts "  cost  and  freight,  Gothenburg."  and  the 
terms  as  to  payment  were  "net  cash  against 


raflB 


document*  on  their  arrival  at  Gothenburg  to 
be  telegraphically  confirmed  by  a  local  bank 
through  a  bank  at  Santos,"  the  port  of  ship- 
ment. The  coffee  was  in  bags,  the  bags  were 
marked  with  the  initials  of  the  buyers,  and  they 
were  shipped  on  two  Swedish  vessels  sailing 
from  Santos  to  Gothenburg.  The  bills  of  lading, 
in  accordance  with  which  the  coffee  was  to  be 
delivered  at  Gothenburg,  were  "in  the  buyers' 
names.  The  insurances  were  effected  by  the 
buyers.  The  letter  confirming  credit,  covering 
the  goods  laden  on  both  vessels,  was  sent  by  the 
Swedish  bank  for  Gothenburg  direct  to  the 
nominal  shippers  at  Santos,  and  the  credits 
were  to  be  available  on  the  shippers'  sight 
draft,  on  the  bank  accompanied  by  the  bills  of 
lading  and  the  invoices.  The  drafts 
were  forwarded  from 


for  payment  to  the  Swedish  r, 
case  payment  was  made  on  the 


tion  of  the  documents  at  Gothenburg,  bat  in  the 
meantime  the  goods  had  been  seized  as  prize. 
The  Swedish  firm  claimed  that  the  property  in 
the  goods  had  passed  to  them  on  shipment,  and 
that  they  were  not  therefore  liable  to  be 
condemned  as  prize.  Held,  that  even  if  the 
principles  of  municipal  law  were  applicable, 
the  property  in  the  coffee  had  not  passed  to  the 
buyers,  and  that  according  to  prize  law  the 
coffee  remained  the  property  of  enemy  traders 
during  the  period  of  transit  and  was  liable  to 
seizure  and  condemnation.  (Prize  Ct.)  The 
Annie  Johnson;  The  Kronprinscssan  Margareta  301 

34.  Seizure  of  goods— Claim  of  neutrals — Admis- 
sion of  claim— Release  of  goods— Decree— Decree 
obtained  by  misrepresentation  and  fraud — False 
affidavits— Rescission  of  decree. — Where  a  decree 
has  been  obtained  by  misrepresentation  and 
fraud,  the  court  has  an  inherent  right  to  rescind 
the  same  upon  the  discovery  of  circumstances 
which  if  they  had  been  known  in  the  first 
instance  woula  have  prevented  the  decree  being 


made.  (Evans.  P.)  The  Alfred  Noble;  The 
Bjornstjerne  Bjomson;  The  Fridland 
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35.  Conditional  con'.raband — Neutral  co 
Insurance  by  consignees  with  neutral 
writers — Seizure  of  goods — Payment  by  under- 
writers after  seizure— Remittance  of  I""*?*  •/ 
goods  by  consignees  to  shippers  Claimant 
shippers  no  longer  owners  of  goods — Claim  of 
shippers  dismissed. — The  claimants  of  certain 
goocis  shipped  the  same  from  a  neutral  port  in 
South  America  and  consigned  them  to  a  firm  in 
Holland  on  a  Dutch  steamship  towards  the  end 
of  1915.  The  goods  were  declared  to  be  condi- 
tional contraband  in  Jan.  1916  whilst  the  steam- 
ship was  on  its  voyage,  and  were  seized  in  March 
1916.    The  Dutch  firm  put  in  a  claim  to  the 

foods  in  June  1916,  but  this  was  abandoned, 
'iftecn  months  later  the  shippers  put  in  a  claim 
alleging  that  they  were  the  owners  of  the  goods 
and  that  the  same  had  not  an  enemy  destina- 
tion. It  appeared  that  the  Dutch  consignees  had, 
in  pursuance  of  an  agreement  for  that  purpose, 
insured  the  goods  with  Dutch  underwriters 
against  risk  of  capture,  and  that  the  latter  had 
paid  over  the  insurance  money.  The  consignees 
had  afterwards  remitted  the  price  of  the  goods 
to  the  shippers,  the  claimant*.  Held,  that  »™*r 
the  circumstances  of  the  case  the  claimants  had 
parted  with  their  rights  in  the  goods,  and  that 
where  claimants  have  after  seizure  parted  with 
their  rights  to  goodg,  which  are  liable  to  con- 
demnation, to  other  persons,  whether  insurers 
or  not,  and  have  so  ceased  by  their  own  acts  to 
be  the  owners  of  the  goods,  no  order  will  be 
made  for  the  release  of  the  goods  to  them. 

(Evans,  P  )    The  Znanlnnd    m 

36.  Practice— Claim  struck  out— Condemnation- 
Final  or  initrloeutory  order— Right  of  Appeal 
Naval  Prize  Act  1864  (37  k  X  Vict  c.  25)  s  5  — 
By  sect.  5  of  the  Naval  Prize  Act  1864  An 
appeal  shall  lie  to  Her  Majesty  in  Council  from 
any  order  or  decree  of  a  Prize  Court,  as  of  right 
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in  CAM  of  a  final  decree,  and  in  Other  cases 
with  the  leave  of  the  court  making  the  order 
or  decree."  The  claim  of  certain  claimanU  in 
the  Prize  Court  waa  struck  out  on  the  ground 
that  they  had  failed  within  the  time  prescribed 
to  comply  with  an  order  for  discovery,  and  the 
were  thereupon  condemned  as  prize.  The 
aa  finally  drawn  up  stated  both  the 
g  out  of  the  claim  and  the  condemnation 
of  the  good*.  The  claimanU  petitioned  for 
leave  to  appeal.  Held.  (1)  that  the  order 
striking  out  the  claim  waa  not  a  final  order 
when  made  and  did  not  become  so  by  reason  of 
what  had  happened ;  and  (2)  that  the  claimant! 
could  not  appeal  from  the  order  condemning 
the  goods  because  at  the  time  it  waa  made  they 
had  been  dismissed  from  the  proceedings. 
(Priv.  Co.)  The  Antilla  and  other  steamships. 
Part  ex  Cargo   
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37.  Cargo— Conditional  contraband — Neutral  port 
— Hill  of  lading — Delivery  to  tkippert  or  attignt 
— Onus — Failure  to  make  full  ditcloture — 
Declaration  of  London — Order  in  Council  No.  2. 
1914.  par.  1  (lit.). — A  Danish  company  carried 
on  business  in  fresh  and  pickled  salmon  at 
Copenhagen,  and  sold  in  other  countries,  includ- 
ing Germany,  where  they  had  branch  establish- 
ments. They  shipped  a  consignment  of  salmon 
from  New  York  to  Copenhagen  under  a  bill  of 
lading  for  delivery  to  themselves  or  assigns, 
there  being  under  the  terms  of  the  bill  of  lading 
no  consignee  as  distinct  from  the  consignors, 
who  had  the  control  of  the  goods.  At  the  time 
of  the  shipment  the  salmon  had  not  been 
declared  as  goods  for  neutral  consumption,  nor 
had  a  guarantee  been  obtained  from  the  Danish 
Merchant  Guild.  The  goods  were  seized  as 
prize,  and  their  insured  value  paid  into  the 
Prize  Court  pending  a  decision  aa  to  the  legality 
of  the  seizure.  Held,  that  the  appellants  to 
whom  the  bills  of  lading  made  the  salmon  de- 
liverable were  not  "  the  consignees  of  the 
goods  "  within  the  meaning  of  par.  1  (iii.)  of 
the  Ordor  in  Council  of  the  29th  Oct.  1914,  and 
that  the  order  appealed  from  condemning  the 
goods  was  right.  The  Louisiana  (14  Asp.  Mar. 
Law  Cas.  233 ;  118  L.  T.  Rep.  274 ;  (1918)  A.  C. 
461)  considered  and  applied.  (Priv.  Co.)  The 
Hellig  (Hav   

38.  Cargo— Neutral  a o exit — 8 cizurc—1  ntura ne e— 
Lou  paid  by  German  u nd erwrit ere. — A  neutral 
firm,  carrying  on  business  in  Ecuador,  claimed 
a  quantity  of  cocoa  shipped  on  board  a  British 
steamship  for  delivery  at  Hamburg,  which  had 
been  seized  as  prize  at  Liverpool.  The  goods 
at  the  date  of  the  seizure  were  the  property  of 
the  claimants  and  were  insured  against  war  risks 
with  underwriters  who  were  nearly  all  Germans. 
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The  goods  were  sold  by  order  of  the  Prize  Court 
and  after  payment  by  the  enemy  underwriters 
as  for  a  total  loss  the  appellants  claimed  the 


for 

con- 


proceeds  of  the  sale.  The  President  found  that 
the  property  had  passed  to  the 

^*m!hand?Phe*disallowed  the^l 
demned  the  proceeds  of  the  sale  as  good  and 
lawful  prize.  Held,  that  the  claim  was  properly 
disallowed,  but  without  deciding  that  the  con- 
demnation was  wrong.  With  the  consent  of  the 
Crown  the  defence  of  condemnation  was  set 
aside,  the  proceeds  of  the  goods  to  remain  in  the 
Prize  Court  until  further  order.  Decision  of  the 
Prize  Court  (13  Asp.  Mar.  Law  Cas.  512;  115 
L.  T.  Rep.  557;  (1916)  P.  230)  varied  by  consent. 

(Priv.  Co.)    The  Palm  Branch   

39.  Egypt— Seizure— Constructive  leisure— Tugt 
and  lighten  engaged  in  local  trade — Navires  de 
commerce— -Sues  Canal  Convention  1888,  art.  4 — 
Sixth  Hague  Convention,  arte.  1,  2. — eleventh 
Hague  Convention,  art.  3.— Before  the  outbreak 
of  war  a  German  company  carried  on  at  Port 
Said  the  business  of  coaling  steamers  passing 
through  the  canal.  For  this  purpose  they  owned 
a  fleet  of  lighters  of  considerable  burden,  and 
tugs  and  motor-boat*.   The  tugs  were  capable  of 
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open  sea  voyages,  but  in  fact  all  the  craft  were 
exclusively  used  in  the  harbour.  Early  in  1916 
a  receiver  waa  appointed  with  the  powers  of  a 
liquidator  to  hold  possession  of  such  of  the  craft 
as  were  not  then  being  used  by  the  naval  and 
military  authorities  and  to  supply  thereby  the 
requirement*  of  a  British  coaling  company. 
Subsequently  in  the  same  year  the  Procurator- 
General,  intending  to  take  proceeding*  in  prize, 
arrangod  with  the  receiver  that  the  latter  should 
hold  such  of  tho  vessels  aa  were  in  hia  posses- 
sion at  the  disposal  of  the  Crown  and  of  the 
Prize  Court.  The  craft  were  all  in  the  Suet 
Canal  or  its  ports,  and  the  writ  claiming  con- 
demnation was  served  on  the  receiver  and  no 
objection  was  raised  at  the  trial  or  upon  the 
respondent's  case  upon  the  appeal  that  there 
had  not  been  a  seizure.  The  trial  judge  held 
that  the  vessels  were  not  exempt  from  capture 
under  art.  3  of  the  eleventh  Hague  Convention 
as  being  "  small  boats  engaged  in  local  trade," 
but  holding  that  they  were  merchant  vessels 
within  art.  2  of  the  sixth  Hague  Convention 
decreed  them  to  be  detained  only  and  not  con- 
fiscated. Held,  that  there  had  been  sufficient 
seizure  arranged  for  by  consent  to  give  the 
Prize  Court  jurisdiction;  that,  as  there  waa  no 
exercise  of  any  right  of  war  in  the  Suez  Canal 
or  its  porta  of  access,  the  seizure  was  not  a 
breach  of  art.  4  of  the  Suez  Canal  Convention 
1888 ;  and  that,  had  it  been  so,  the  seizure  would 
not  have  been  bad;  that  such  craft  as  those  in 
question  were  not  exempted  from  capture  under 
art.  3  of  the  eleventh  Hague  Convention  as 
"  bateaux  exclusivement  affectec*  4  des  services 
de  petite  navigation  locale  " ;  and  therefore  that 
the  vessels  must  be  condemned  and  confiscated. 
Appeal  of  the  Crown  allowed  and  cross-appeal 
dimissed  with  costs.  (Priv.  Co.)  Hit  Majetty't 
Procurator  in  Egypt  v.  Deuttehct  Kohlen  Depot 
OetclUchaft   , 

40.  Neutral  thip— Cargo  not  contraband,  with 
enemy  dettination — Detention— Claim  for  de~ 
tention  and  expenses — "  Retaliatory  "  Order  in 
Council  of  the  lit*  March  1915— Validity.  — 
Under  art  3  of  the  Order  in  Council  of  the 
11th  March  1915  for  restricting  further  the 
commerce  of  Germany  "  the  owner  of  a  neutral 
vessel  which  is  detained  in  a  British  or  an 
Allied  port,  having  been  ordered  thither  for  the 
purpose  of  discharging  cargo  other  than  contra- 
band which  was  the  property  of  the  enemy  or 
intended  for  an  enemy  destination,  has  no  legal 
right  for  damages  for  detention  of  the  ship 
through  such  discharge.  Held,  that  the  Order 
in  Council  was  valid  since  it  did  not  inflict  ex- 
cessive hardship  on  neutral  commerce.  Semble: 
To  deny  to  the  belligerent,  under  the  head  of 
retaliation,  any  right  to  interfere  with  the  trade 
of  neutrals  beyond  that  which  he  already  en- 
joyed under  the  head  of  contraband,  blockade, 
and  un  neutral  service,  would  be  to  render  his 
admitted  right  under  certain  circumstances  of 
retaliation  one  without  practical  application  or 
effect.  Decision  of  Evans,  P.  (13  Asp.  Mar.  Law 
Cas.  310;  114  L.  T.  Rep.  705;  (1916)  P.  123) 
affirmed.    (Priv.  Co.)    The  Stigtlad   

41.  Conditional  contraband  —  Consignment  to 
neutral  port— Named  consignee— Enemy  dettina- 
tion— Ordert  in  Council — Declaration  of  London 
1909,  art.  35— Tho  Declaration  of  London  1909, 
which  was  not  ratified  by  Great  Britain,  by 
art.  35  purported  to  abrogate  the  doctrine  of 
continuous  voyage  in  the  case  of  conditional 
contraband  and  to  make  the  ship's  papers  con- 
clusive as  to  the  port  of  discharge.  An  Order 
in  Council  of  the  29th  Oct.  1914.  by  clauso  1 
provided  that  the  Declaration  of  I<ondon  should 
be  thenceforth  adopted,  subject  to  certain  modi- 
fications. Modifications  (iii.)  provided  that. 
"  notwithstanding  the  provisions  of  art.  35  of 
the  said  Declaration,  conditional  contraband 
shall  be  liable  to  capture  pn  board  a  vessel 
bound  for  a  neutral  port  if  the  goods  are  con- 
signed '  to  order  '  or  if  the  ship's  papers  do  not 
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show  who  is  the 
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of  th«  goods,  or  if 
they  show  a  consignee  of  the  goods  in  territory 
belonging  to  or  occupied  by  the  enemy.  ine 
appellants,  a  Swedish  company,  Purchased 
coffee  at  Rio  Janeiro  and  paid  for  it  through 
bankers  in  Aug.  1915  The  coffee  W£i iMpped 
under  two  bills  of  lading  by  the  Swedish  steanv 
ship  K.  V.  for  delivery  to  the  appellants  at 
Sundsvall  aa  the  consignees  On  the  voyage  the 
veasel  put  into  Kirkwall,  where  the  coffee  was 
sc./,Ki  as  conditional  contraband.  Sir  Samuel 
Evans  P.  found  that  the  coffee  was  intended 
to  be  supplied  to  Germany  and  condemnea 
U  Held;  that  the  statistical  evidence  given 
by  the  Crown,  and  not  challenged  was 
sufficient  to  warrant  the  finding  that  the 
coffee  w«  intended  to  be  supplied  to 
Germany.  In.  their  Lordships  opinion  the 
President  did  not  intend  to  find  that  the 
aooellanU  were  colourable  or  sham  consignees 
anTthcrefore  the^modification  clause  1  Cm.) 
of  the  Order  in  Council  of  the  29th  Oct.1914 
which  was  not  in  this  particular  affected  by  the 
Order  in  Council  of  tne  11th  March  1915,  ap- 
nlied  and  the  coffee  was  immune  from  con- 
oernn.Uon.  The  case  was  accordingly  remitted 
to  the  Prize  Court  in  accordance  with  art  3  of 
the  Order  in  Council  of  the  Uth  March  1915  to 
^Ule    the    terms    of    the    restoration.  (Pr.v. 

Co)    The  Kronprinictn  Victoria   .  - 

*!>  Prii,  Court-Contraband-"  Innocent  thxp- 
JrV'-Nertaleormffncc^Vltimatc  enemy 
IZtinJon^Seizure  of  good,  on  voyage-Be- 
of  consignee,  to  accept  shipping  doeu- 
^U^Claim  by  shipper  ^Continuou,  voyage- 
Condemnat  ,7n.  -Whilst  on  a  voyage  from 
SZS  to  Holland  a  Dutoh  steamship  was 

tfS  ^r^tedFof  tlKSiS^S 
°fuhtriC  IghKn  »  Sped  by  an  American  firm 
iKJK-ffl  TOherUnd. i^fg^ 

2&MJ^S§S  ^>e 

documeSTnd  the .  property  in  the ,  gooJ *^  re- 
gained in  the  American  ^P^^PplSSS 
a  claim  to  the  goods  and  res  sted  tne  app  c 
of  the  Crown  for  condemnation ^as  pme on  tne 
ground  that  they  were  innocent  Rippers  un 
Rhalf  of  the  Crown ^™*~BgJ  the 
real  purchasers  had  naa  largo  ur~'   »  the 
enemy  in  goods  of  the  ^.  }"'^  "  he 
contraband  goods  which  formed  a  part  ot 
cargo  of  the  vessel,  and  that  their  t ra m 
were  not  of  a  bond  fide  character.   It  was  given 
Tn   evidence   that   these   purchaser,   ha I  put 
forward  false  book,  of  account  during  the  in- 
qu'riee   and  it  was  further  alleged  that  .f  the 
Jood.  had  not  been  intercepted  by  the  British 
authorities,  but  had  got  into        P^"'0"  °, 
the  purchasers,  the  vigiTance  of  the  Netherlands 
Oversea  Trust  Company  would  P/obably  have 
been  evaded  and  the  goods  would  have  been 
^t  into  Germany.    Held  that,  under  the icir- 
!?^™.t»nces  of  the  case,  there  was  an  ultimate 
cWtination  intended  for  the  contraband 
*    my  and  that.  a.  the  doctrine  o  ^tmuou. 
applied-the  innocence  of  the  shippers 
no  difference-the  goods  """.t  l)ejon- 
QUpri».   (Prize  Court.)   The  Aoordam  406 
43   Yaeal  Prize  Tribunal— X oral   Prize  P*>"d— 
Payment,  to  be  made  into  fund  under  Royal 
ProTlamation-Droit,  of  Crown-DroU,  of  Ad- 
mTralty-Lord  High  Admiral-Order  in  Councxl 
iSt^NavalPrUe  Act  1918  (8  *  9  Oeo.  5  t  30) 
-Royal  Proclamation  of  the  lbth  Aug.  1918.- 
By  Uoval  Proclamation,  made  under  the  Naval 
Prue  Act  1918  (8  &  9  Goo.  5.  c.  30).  His  Majesty 
Glared  it  to  be  hie  intention  to  grantjo  the 
Naval  and  Marine  Forces  of  the  Crown  the  pro- 
ceeds of  the  prizes  captured  during  the  war 
Shich  should  K  declared  by  the  Naval Pnj 
Tribunal,  constituted  under  the  above  nan  ed 
Act,  to  be  droit,  of  the  Crown.   Owing  to  the 
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complex  conditions  of  modern  naval  warfare, 
the  application  of  the  rules  as  bid  down  in  the 
Order  of  Council  of  1665-6  as  to  the  distinction 
between  droit,  of  the  Crown  and  droits  of 
Admiralty— which  latter  now  revert  to  the  Ex- 
chequer— became  an  impossibility  in  the  literal 
sense,  and  various  tost  cases  were  taken,  as 
being  typical  of  many  others,  for  the  considera- 
tion of  the  tribunal  as  to  what  should  be  held 
to  be  droits  of  the  Crown  and  what  should  be 
droits  of  Admiralty.    From  these  typical  case, 
the   following    rules   have   been   evolved:  (1) 
Enemy  vessels  and  their  cargoes  seized  on  the 
high  seas  or  in  enemy  ports  by  Hi.  Majesty's 
ship.,  the  share  of  the  proceed,  of  ships  and 
cargoes  seized  by  His  Majesty*,  ships  in  con- 
junction with  His  Allies  and  allocated  to  this 
country  under  Joint  Capture  Conventions,  the 
proceeds  of  cargoes  in  neutral  shi»»  int*m«nt«d 
at  sea  and  sent  into  British  ports  ' 
are  afterward,  condemned  as 
otherwise),    and   tho  proceed,  of 
neutral  ships—  if  such  cargoes  are  afterwards 
condemned — when  the  ships  come  into  British 
ports  undor  arrangements  made  between  the 
owner,  of  the  neutral  .hips  and  the  British 
Government  in  order  to  avoid  examination  and 
capture  at  sea,  are  droits  of  the  Crown.    (2)  The 
proceed,   of   cargoes   (afterward,  condemned) 
brought  into  this  country  in  neutral  vessels 
bound  for  British  ports  in  the  ordinary  course 
of  trading  or  of  neutral   vessels  voluntarily 
diverted  by  their  owner*  to  British  porta,  or  of 
vessels  calling  for  such  purposes  a.  bunkering 
coal  are  droits  of  Admiralty.    (3)  The  distinction 
above  mentioned  holds  good  when  a  part  only  of 
the  cargo  of  a  neutral  vessel  i.  incriminated  and 
the  vessel  is  allowed  to  proceed  to  her  destina- 
tion under  an  agreement  between  the  ship 
ownor  and  tho  British  Government  that  the  part 
of  the  cargo  or  its  proceeds  concerned  shall  be 
returned  to  this  country  for  prize  proceedings. 
Naval    Prize  Tribunal.)    The   Abonema;  The 
Hillerod;    The    Florida;    The    Albanxa,  and 
other  ships:  The  Adjutant  and  other  ship,  408 
See  po,t,  p.  519,  The  Derringer  and  other  ,hip,. 
44  Tfew  South  Wale^Merchant  ,hip  in  enemy 
port  at  outbreak  of  war—Sexture  tn  port— Day, 
of  oraee—  Force  majeure—  Sixth  Hague  Conven- 
tion, 1907.  art.  2.-On  the  7th  Aug.  1914  a  Hun- 
garian merchant  ship  arrived  at  a  port  in  New 
South  Wales.    On  the  12th  Aug.  war  was  de- 
clared   between    Great    Britain    and  Austro- 
Hungary    On  the  following  day  the  ship  was 
seized  as  prize,  her  paper,  and  charts  being 
taken  from  her,  and  a  detention  notice  served 
on  her  master.    On  tho  15th  Aug.  a  proclama- 
tion was  made  by  the  Governor-General  of 
Australia  granting  enemy  ships  days  of  grace 
in  which  to  depart.    A  watchman  was  put  on 
board  by  the  authorities.    The  days  of  grace 
expired  on  the  22nd  Aug.    The  master  was  not 
informed  by  the  proclamation  or  otherwise  that 
upon  his  applying  for  a  pass  the  ship 
put  in  a  position  to  depart.    Held,  that  as  the 
terms  of  the  proclamation  did  not  clearly  show 
that    notwithstanding  tho  seizure  of  the  ship, 
the  vessel  would  be  allowed  to  depart  during 
the  days  of  grace,  the  vessel  had  been  unable 
to  leave  by  circumstances  beyond  its  control 
(force  majeure)  during  the  days  of  grace  within 
tho  meaning  of  art.  2  ol  the  Sixth  Hague  Con- 
vention, and  was  therefore  not  liable  to  be  con- 
demned  as  prize.    (Pnv.  Co.)    The  Turul  .  423 
45  Conditional    contraband— Xamed  consignee* 
—Tranthipment  of  cargo  to  neutral  vessel—Uitx- 
mate  enemy  destination— Deelaratton  of  London 
Order  in  Council  (.Vo.  2).  Oct.  29   1914.  clause 
I  (3)  —There  being  evidence  on  which  it  could 
be   inferred   that  the  conditional  contraband 
(food  stuffs)  shipped  to  consignees  at  a  neutral 
port  were  in  fact  intended  for  the  supply  of  th«» 
onemv.  and  that  the  consignees  named  in  the  bill 
of  hfe,  ~  —  i  •«  g  ~"»-GHOg| 
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ing  out  of  that  purpose:  Held,  that  the  good* 
on  that  ground  alone  were  liable  to  seizure  as 
good  and  lawful  prise.  Rule  laid  down  in  The 
Louisiana  (14  Asp.  Mar.  Law  Cas.  233 ;  118  L.  T. 
Rep.  274 ;  (1918)  A.  C.  461)  applied.  Judgment 
of  trie  Prise  Court  (tup.,  p.  I'M ;  117  L.  T.  Rep. 
547;  (1917)  P.  145)  affirmed.  (Priv.  Co.)  The 
Bijn   424 

46.  Enemy  craft — Capturet  on  high  teas— Captures 
on  inland  waters— Legality— Right  to  prize— 
Principle!  to  be  applied-  Extent  and  limitation* 
of  principle*. — There  is  no  general  principle  of 
int«rnational  law  excluding  all  captures  on  in- 
land waters  from  the  operation  of  the  law  of 

&rize.  Therefore  enemy  craft  captured  by  His 
lajcsty's  armed  ships  on  an  inland  lake,  such  as 
Lake  Victoria  Nyanza,  are  subject  to  condemna- 
tion as  prize.  The  conditions  of  the  locality  are 
such  as  to  exclude  any  analogy  between  such 
captures  and  captures  on  land  by  land  warfare. 
(Prizo  Court.}    In  the  Matter  of  certain  craft 

'  on  Lake  Victoria  Nyanza   440 


47.  Contraband — Seizure — Clai  mantt — Date  when 
property  patted — High!  to  appear. — When  goods 
are  seized  as  contraband  and  afterwards  claimed 
as  prize  in  a  Prize  Court,  the  date  at  which  the 
position  or  status  of  the  goods  is  to  be  deter- 
mined is  the  date  of  the  seizure.  But,  apart 
from  questions  which  msy  arise  as  regards 
enemy  property  or  as  regards  the  doctrine  of 
infection,  there  is  no  rule  that  the  property  in 
the  goods  which  are  in  question  should  be  in  the 
claimants  at  the  date  of  seizure.  Claimants  are 
entitled  to  appear  and  to  assert  their  claims  if 
they  have  the  property  in  the  goods  at  the  date 
when  the  claim  is  put  forward  and  when  the 
prize  proceedings  take  place.  (Prize  Court.) 
The  Frogner  442 

48.  Yettel  regittered  at  neutral  —  Nominally 
n  it ned  by  company  in  neutral  country — Actually 
owned  by  enemy  alien — Outbreak  of  war — f'n- 
neutral  service — Trantfcr  of  ownership— Validity 
of  transfer — Declaration  of  London  1909,  art.  56. 
— Prior  to  the  outbreak  of  tho  war  with  Ger- 
many in  1914,  a  vessel  which  had  been 
registered  in  the  neutral  country  N.t  was  trans- 
ferred to  a  company  in  the  neutral  country  M  , 
and  registered  in  M.  Although  the  vessel  had 
been  transferred  to  and  was  nominally  owned 
by  the  company  in  M.,  she  was  actually  owned 
and  controlled  by  an  enemy  alien,  who  was,  in 
fact,  the  company,  there  being  but  one  or  two 
other  nominal  shareholders  in  tho  same.  At 
the  time  of  the  outbreak  of  war  there  was 
much  political  trouble  in  M.,  and  in  order  to 
avoid  being  requisitioned  by  one  or  other  of  the 
contending  parties  in  M  .  tho  vessel  flew  the 
German  nag  for  a  short  period.  Later  on  in 
Aug.  1914  she  sailed  with  coal  and  other  sup- 
plies from  an  American  port,  but  resumed  the 
But  of  M.  Tho  coal  and  the  supplies  were 
transferred  to  a  German  cruiser  in  the  Pacific 


Ocean.  In  1915  the  vessel  was  requisitioned  by 
each  of  the  contending  factions  of  M.  in  turn, 
but  cveptually  she  was  sold  to  a  firm  carrying 
on  business  at  San  Francisco.  In  Jan.  1916. 
subsequently  to  the  sale,  the  vessel  was  csptured 
by  the  British,  and  proceedings  were  taken  for 
her  condemnation  on  the  ground  that  the  sale 
was  invalid  and  that  she  ought  to  be  regarded 
as  an  enemy  vessel.  Held,  that  upon  the  evi- 
dence and  the  whole  circumstances  of  the  case 
the  sale  of  the  vessel  was  bond  fide  and  not 


the  sale  of  the  vessel  was  bond  fide  and  not 
carried  out  to  evade  the  consequences)  to  which 
she  would  have  been  exposed  under  art.  56  of 
the  Declaration  of  London  if  she  had  been  an 
enemy  vessel,  and  the  shipping  of  coal  and  other 
goods  with  their  subsequent  transfer  to  the 
German  cruiser  did  not  make  tho  vessel  an 
auxiliary  of  the  German  navy  and  liable  to  con- 
demnation. The  court  thereupon  ordered  the 
vessel  to  be  released,  but  made  no  order  as  to 

(Prize  Court.)   The  Edna  443 
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49.  Capture  of  vessel — Negligence  m  effecting 
capture — Lott  of  cargo  —  Damages  —  Action 
against  Proeurator-Oeneral — Liability  of  Crown 
— Limitation  of  liability — Prize  Court  Rules 
Order  II.  r.  3— Merchant  Shipping  Act  1894  (57 
4  58  Vict.  e.  60),  **.  503.  741.— As,  under  the 
Prize  Court  Rules  1914,  the  Procurator-General 
has  taken  tho  place  of  the  actual  captor  in 
matters  affecting  the  seizure  and  the  condemna- 
tion of  ships  and  goods  in  the  Prize  Court,  he  is 
responsible  for  damages  arising  from  any  negli- 
gence for  which  under  the  old  practice  a  captain 
would  have  been  liable,  and  the  extent  of  his 
liability  is  not  limited  as  in  the  case  of  a 
private  shipowner  by  reason  of  the  provisions 
of  sect.  503  of  the  Merchant  Shipping  Act  1894 
(57  ft  58  Viot.  c.  60).  (Prize  Court.)"  The 
Oscar  II  447 

50.  Condemnation  of  part  cargo— Appeal  by  per- 
tons  not  owners  at  the  time  of  seizure — Abtenee 
of  locus  standi.— Held,  that  the  appellants,  an 
American  company,  not  being  the  owners  of  the 
goods  at  the  time  of  the  seizure  (the  goods  at 
that  time  being  the  property  of  Gorman  and 
Austrian  companies)  had  no  such  interest  a* 
would  entitle  them  to  be  heard  in  support  of 
their  appeal,  nor  were  they  entitled  to  ask  for 
an  amendment  of  the  proceedings  by  substitut- 
ing the  namos  of  the  owners  for  their  own  as 
claimants  and  appellants,  and  therefore  the  ap- 
peal must  be  dismissed.  The  Proton  (14  Asp. 
Mar.  Law  Cas.  268;  118  L.  T.  Rep.  519;  (1918) 
A.  C.  578)  and  The  Antilla  (14  Asp.  Mar.  Law 
Cas.  378;  119  L.  T.  Rep.  746;  (1910)  A.  C.  250) 
followed.  (Priv.  Co.)  The  Kronprinzessin 
Cecilie  (Part  Cargo  ex)   458 

61.  "  Supply  "  of  goods  to  an  enemy— Enemy 
agent  at  Shanghai  — Trading  with  the  Enemy 
Proclamations  1914  and  1915.— The  appellants 
were  Ottoman  subjects  who  before  the  war  had 
traded  at  Antwerp  as  diamond  merchant*.  In 
1913  they  entered  into  an  agreement  with  an 
Austrian  subject  that  he  should  act  as  their 
agent  for  tho  sale  of  diamonds  in  the  East  for 
five  years.  In  Aug.  1914  they  moved  to  London, 
and  in  Dec.  1914  were  granted  by  the  Treasury 
authority  to  carry  on  their  trade.  In  Sept.  and 
Nov.  1915  they  forwarded  by  post  to  their  agent 
at  Shanghai  packets  of  diamonds  for  sale.  The 
packets,  being  deliverable  to  an  enemy  subject 
were  seized  at  tho  Postal  Censor's  office  and 
were  subsequently  condemned  by  the  President 
(Sir  Samuel  Evans)  on  the  ground  that  the 
transaction  was  a  trading  with  the  enemy.  On 
appeal :  Held,  that  the  appellants,  being  resi- 
dent and  carrying  on  their  trade  in  England, 
came  within  the  preamble  to  the  Trading  with 
the  Enemy  Proclamation  (No.  2)  of  the  9th  Sept. 
1914.  Their  agent  al  Shanghai,  though  not  an 
"  enemy  "  within  the  terms  of  that  proclama- 
tion, since  he  was  neither  resident  nor  carrying 
on  business  in  an  enemy  country,  was,  however, 
of  enemy  nationality  within  clause  1  of  the  Trad- 
ing with  the  Enemy  (China,  Siom,  Persia,  and 
Morocco)  Proclamation  1915,  and  the  earlier 
proclamation  therefore  applied.  It  followed  by 
the  transaction,  the  appellants  had  supplied 
goods  to  sn  enemy  within  the  meaning  of 
clause  5  (7)  of  the  Proclamation  of  1914.  De- 
cision of  the  President  affirmed.  (Priv.  Co.) 
H.  Salti  ct  File  v.  Proeurator-Oeneral    460 

52.  Ship— Neutral  flag— Vessel  owned  by  company 
incorporated  in  neutral  country— Enemy  control 
of  company— Right  of  Prize  Court  to  determine 
real  ownerthip  of  thip— On  the  27th  Oct.  1915 
the  H.,  while  on  a  voyage  from  New  York  to 
Cuba,  and  flying  the  Dutch  flag,  was  captured 
by  a  British  cruiser.  The  //.  was  owned  by  a 
single  ship  company  registered  in  Holland,  the 
whole  of  the  shares  in  the  company  being  owned 
in  equal  moieties  by  two  other  Dutch  companies. 
All  the  shares  in  those  other  Dutch  companios 
belonged  to  Germans  and  German  companies. 
In  substance  the  vessel's  trade  was  part  of  the 
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commerce  of  Germany.  Held,  that  in  the  case 
of  an  incorporated  company  the  right  and  power 
of  control  might  form  a  true  criterion  of  ita 
national  character,  and,  aa  the  centre  and  whole 
effective  control  of  the  Dutch  company  owning; 
the  vessel  were  in  Germany,  the  veasef  muit  be 
regarded  in  a  Court  of  Prize  aa  belonging  to 
German  aubjecta  and  liable  to  be  condemned. 
Decision  of  Evans.  P.  {sup.,  p.  204 ;  118  L.  T. 
Rep.  316;   (1918)  P.  19)  affirmed.    (Priv.  Co.) 

H  CI  tR  b  OF*7l  ...    ...    ...    ...    ...    ...   461 

53.  Contraband, — Conditional  contraband— Ship- 
vncnt  at  neutral  port — Destination — Enemy  or 
neutral  port— Consignee— Consignor's  agent  for 
sale — Declaration  of  London — Order  in  Council, 
No.  2,  Oct.  29,  1914,  clause  1  {Hi}.— By  art.  35 
of  the  Declaration  of  London,  it  U  provided 
that  "  conditional  contraband  ia  not  liable  to 
capture,  except  when  found  on  board  a  veaael 
bound  for  territory  belonging  to  or  occupied  by 
the  enemy,  or  for  the  armed  Forces  of  the  enemy, 
and  when  it  is  not  to  be  diacharged  in  an  inter- 
vening neutral  port.  The  ship's  papers  are 
conclusive  proof  both  as  to  the  voyage  on  which 
the  vessel  is  engaged  and  as  to  the  port  of  dis- 
charge of  the  goods,  unleaa  she  is  found  clearly 
out  of  the  course  indicated  by  her  papers,  and 
unable  to  give  adequate  reaaons  to  justify  such 
deviation."  This  article,  which  abrogated  the 
doctrine  of  continuous  voyage,  waa  adopted  by 
the  Order  in  Council  dated  the  29th  Oct.  1914, 
aubject  to  certain  modifications,  one  of  the  modi- 
fications being  clause  1  (iii.),  under  which  it  ia 
provided  "  notwithstanding  the  provisions  of 
art.  35  of  the  said  declaration,  conditional  con- 
traband shall  bo  liable  to  capture  on  board  a 
veaael  bound  for  a  neutral  port  if  the  goods 
are  consigned  '  to  order,'  or  if  the  ship's  papers 
do  not  ahow  who  ia  the  consignee  of  the  goods, 
or  if  they  ahow  a  consignee  of  the  gooda  in 
territory  belonging  to  or  occupiod  by  the 
enemy."  In  April  1915  certain  bage  of  coffee, 
conditional  contraband,  were  consigned  by  N. 
of  S..  a  neutral  port,  to  T.  of  M.,  another 
neutral  port,  T.  being  the  consignor's  agent  for 
sale.   T.  sold  the  coffee  to  a  neutral  firm,  who 

it  it  with  the  intention  of  reselling  it  to 
er  firm  in  H.,  a  German  city.  The  coffee 
waa  shipped  on  a  neutral  vessel,  which  waa  cap- 
tured, and  on  the  Crown  claiming  condemnation 
of  the  coffee  the  buyers  resisted  the  claim  on  the 
ground  that  the  coffee  had  been  shipped  to  a 
named  consignee  and  that  they  were  entitled 
to  the  protection  of  the  Order  in  Council  of  the 
29th  Oct.  1914.  Held,  that  as  the  i.gent  for  aalo 
was  a  person  who  had  to  act  according  to  the 
instructiona  of  his  principal,  he  was  not  such  a 
consignee  as  to  aatisfy  the  requirement  of  the 
Order  in  Council,  and  that  as  the  real  control  of 
the  coffee  had  not  paaaed  to  him,  the  coffee  waa 
subject  to  condemnation.  (Prize  Court.)  The 
Kronprins  Oustaf  464 

54.  Prise-Contraband— Enemy  goods  on  neutral 
ships— Enemy  property— Passing  of  property- 
Conditions  of  liability  to  condemnation— De. 
duration  of  Paris,  art.  2— Reprisals  Order  in 
Council,  the  llth  March  1915— Neutral  ship- 
owner— Knowledge  of  nature  of  cargo — Con- 
demnation of  ship— Sale  of  goods — Proceeds  in 
court — Order  for  release — Claim  for  interest  on 
amount  of  proceeds  of  sale — Practice. — The 
American  branch  of  an  enemy  firm  consigned  a 
quantity  <>f  gooda  of  a  contraband  character, 
food  stuffs  and  cattle  feeding  stuffs,  from 
America  to  certain  neutral  firms  in  Scandinavia. 
The  goods  were  shipped  sometimes  in  the  name 
of  the  enemy  firm,  and  sometimes  in  the  names 
of  other  firms.  The  vessels  in  which  the  goods 
were  shipped  were  either  captured  or  diverted 
into  British  ports,  and  Che  Crown  claimed  the 
condemnation  of  the  goods  as  contraband.  The 
grounds  of  the  claim  were  (1)  that  where  enemy 
goods  were  consigned  on  neutral  veasels,  art.  2 
of  the  Declaration  of  Paris  did  not 
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the  benefit  of  the  enemy  so  as  to  entitle  him  to 
claim  protection  for  his  goods,  or,  alternatively, 
that  there  was  no  protection  accorded  to  an 
enemy  under  the  said  article  in  respect  of  con- 
traband goods,  even  though  they  had  not  an 
enemy  destination;  and  (2)  that  the  property  in 
the  enemy  goods  could  not  pass  to  a  neutral 
during  transit  so  aa  to  preserve  them  from  con- 
demnation under  prize  taw,  or,  alternatively,  to 
dotention  under  the  Reprisals  Order  in  Council 
of  the  llth  March  1915.  Held,  (lj  that  art.  2  of 
the  Declaration  of  Paris  protected  the  enemy 
goods  themselves  and  was  not  intended  aimply 
to  give  a  neutral  ahipowner  the  right  of  com- 
plaint in  caae  of  interference  with  the  voyage 
of  his  vessel;  and  (2)  that  the  doctrine  that 
property  in  enemv  goods  cannot  pass  from  an 
enemy  to  a  neutral  during  transit  did  not  apply 
in  the  following  cases:  (a)  Where  the  goods 
were  shippod  upon  a  vessel  chartered  by  the 
purchaser  and  payment  was  made  and  all  docu- 
ments handed  over  before  the  vessel  sailed,  the 
contract  being  f.o.b.  and  payment  to  be  made 
against  documents  at  the  port  of  loading;  (6) 
where  the  goods  were  shipped  on  a  general  ship 
not  chartered  by  the  purchaser  under  a  contract 
f.o.b.,  including  freight  and  insurance,  payment 
against  documents  at  the  port  of  loading,  or 
c  i.f.  with  the  same  provision  as  to  payment, 
and  payment  was  made  and  the  documents 
handed  over  before  the  vessel  sailed ;  and  (e) 
where  the  same  conditions  existed  and  payment 
was  not  made  and  the  documents  were  not 
handed  over  until  after  the  ship  sailed  because 
of  tfie  accidents  of  business  and  not  beoause 
there  was  any  intention  to  reserve  the  right  of 
disposition.  When  goods  are  seized  as  prize 
and  afterwards  sold  by  order  of  the  court,  even 
if  the  court  eventually  makes  an  order  of  release, 
there  is  no  general  principle  under  which  the 
successful  claimants  are  entitled  to  interest  upon 
the  money  realised  by  the  sale  because  the 
Crown  ha«  had  the  use  of  it.  In  the  present 
state  of  the  authorities  there  is  no  settled  rule 
that  a  neutral  vessel  which  carries  a  cargo,  fun 
substantial  portion  of  which  is  contraband,  and 
where  the  shipowner  is  unaware  of  the  nature 
or  the  cargo,  is  liable  to  condemnation  as  prize. 
(Prize  Court.)    This   Dingo,   The  Hallmifdal, 

and  other  vessels  467 

55.  Neutral  territorial  waters— Three  miles  limit 
— Extent  of  limit — Capture  within  territorial 
waters — Violation  of  neutrality — Absence  of  in- 
tention on  part  of  captors— Miscalculation  of 
distances— Release  of  captured  vessel— Right  to 
damages  and  costs— Discretion  of  court.— A 
German  steamship  was  proceeding  with  a 


patrolling 

seizure  took  place  within  three  miles  of  tfie  i 
line  of  two  small  islands  which,  although 
distance  from  the  mainland, 
with  the  mainland  at  low  water.  The  Nor- 
wegian Government  claimed  the  release  of  the 
vessel  and  her  cargo  on  the  ground  that  the 
capture  had  been  made  within  neutral  terri- 
torial waters  and  that  there  had  therefore  been 
a  violation  of  Norwegian  neutrality.  Held, 
that,  as  the  two  islands  were  not  disconnected 
from  the  mainland  at  low  water,  the  three  miles 
limit  allowed  by  international  law  must  bo 
measured  from  their  coast  linos,  and  that  an 
order  must  be  made  for  the  release  of  the  Ger- 
man vessel  and  her  cargo  on  the  ground  that 
there  had  been  a  violation  of  neutrality  by  the 
seizure  having  taken  place  in  territorial  waters. 
Held,  also,  that  as  the  officer  in  command  of  the 
British  naval  vessel  which  effected  the  capture 
had  made  a  miscalculation,  and  that  as  the 
seizure  had  been  made  under  misapprehension 
and  mistake  and  without  any  intention  of  violat- 
ing territorial  waters,  the  court,  in  the  exercise 
of  ito  discretion,   would  moke  no  order  for 
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damage*  or  costs.    (Prix*?  Court.)    The  DiiMtl- 
dorf   478 

56.  Neutral  vessels — Diversion  into  Driti$h  ports— 
Letter  mail — Securities — Uoods—Seieurt — "  Cor- 
respondence " — Enemy  origin — Enemy  property 
— Continuous  transit — Duration  of  same — Right 
of  detention — Ordir  in  Council  of  the  llth 
March  1915— Reprisals  Order,  art.  4—  Eleventh 
Hague  Convention,  art.  1. — Bonds,  coupons,  and 
other  securities  of  a  similar  character  are  goods 
within  tho  meaning  and  operation  of  the  Re- 
prisals Order  in  Council  of  the  llth  March  1915, 
and  the  seizure  of  them  under  the  Reprisals 
Order  aa  enemy  property  or  goods  of  enemy 
origin  is  not  invalid  even  if  they  are  consigned 
as  •'  correspondence  "  by  reason  of  art.  1  of  the 
Eleventh  Hague  Convention.  Nothing  con- 
tained in  a  reprisals  order  is  invalid  provided 
that  it  does  not  impose  unreasonable  incon- 
venience or  loss  upon  a  neutral.  Where  goods 
are  purchased  bona  fide  by  a  neutral  from  an 
enemy,  whether  the  purchase  takes  place  in  tho 
country  of  the  enemy  or  in  the  country  of  the 
neutral,  and  the  goods  are  sent  immediately 
from  the  country  of  that  neutral  purchaser  to 

leutral  country,  the  goods  are  neither 
nor  of  enemy  origin,  and  the 
transit  baa  no  application 
so  as  to  confer  upon  the  Crown  tho  right  of 
seizure  and  detention.  (Prize  Court.}  The 
Noordani  aud  other  vessels   481 

57.  Neutral  ship— Vessels  under  charter  for  a 
tingle  voyage — Charter  to  neutral — Cargo— 
Partly  contraband- -Goods  wrongly  described — 
False  papers — Knowledge  of  charterer — Ignor- 
ance of  shipowner — Ignorance  of  Master — Ship 
not  liable  to  condemnation. — A  neutral  vessel 
was  chartered  to  a  firm  of  another  neutral 
nation  under  a  charter  for  a  single  voyage  be- 
tween certain  specified  ports.  The  vessel  was 
loided  with  a  cargo  of  a  miscellaneous  char- 
acter, some  of  the  goods  shipped  being  contra- 
band, and  amongst  the  contraband  goods  was  a 
quantity  of  rubber  which  was  falsely  manifested 
as  gum.  The  vessel  was  brought  into  a  British 
port,  where  the  rubber  was  seized  and  after- 
wards condemned  as  prize.  Tho  Crown  then 
asked  for  condemnation  of  the  vessel  on  tho 
groundn  that  she  wsa  carrying  contraband  and 
wag  sailing  under  false  paper*.  Held  that 
where  a  vessel  is  under  charter  for  a  single  trip 
—whatever  may  be  the  liability  tu  the  case  of 
time  charters-  in  the  absence  of  knowledge  on 
the  part  of  the  shipowner  or  of  the  master  that 
the  vessel  was  carrying  contraband,  even  though 
the  charterer  was  fully  awaro  of  the  fact,  the 
Crown  cannot  claim  condemnation  of  the  vessel. 
(Prize  Court.)    The  Ran  486 

53.  li.ti  i  >■  . '  lntr — Enemy  reus' Is — Stoppage 
on  high  seas — Drifting  into  territorial  waters — 
Boarding  in  territorial  waters — Capture — Test 
of  right  of  capture. — A  number  of  enemy  vessels 
were  met  by  a  British  squadron  on  the  high 
seas.  The  vessels  immediately  hauled  down 
their  flag  and  afterwards  stopped  their  engines 
when  ordered  to  do  so.  They  refused,  however, 
to  steam  astern  or  to  steer  in  a  westerly  direc- 
tion according  to  orders,  and  eventually  drifted 
into  Dutch  territorial  waters.  They  were  then 
boarded  and  taken  into  a  British  port.  Held, 
that  the  capture  of  the  vessels  was  not  com- 
pleted until  the  boarding  parties  took  posses- 
sion, that  consequently  there  had  been  a  viola- 
tion of  Dutch  neutrality,  and  that  there  must  be 
an  order  for  release.  (Lord  Sterndale,  P.) 
The  I'ellworm  and  other  rtuets    490 

53.  Reprisals— Seizure  of  neutral  ship  and  cargo- 
Cargo  of  "  enemy  origin  "—Order  in  Council  of 
the  Ibth  Feb.  1917-  Validity  -The  Order  in 
Council  of  the  16ih  Feb.  1917.  known  as  the 
Second  Retaliatory  Order,  which  authorises  the 
of  vessels  carrying  cargo  to  or 
to  Germany,  pro- 


Ml 

vided  that  such  Teasels  have  not  first  called  at 
an  appointed  British  or  allied  port  for  examina- 
tion, is  justified  by  the  recognised  principles  of 
international  law,  and  involves  no  greater 
hazard  or  prejudice  to  neutral  trade  than  is 
commensurate  with  the  gravity  of  the  enemy 
outrages  and  the  common  need  for  their  repres- 
sion. Decision  of  Prize  Court  {sup.,  p.  209) 
affirmed.    (Priv.  Co.)    The  Leonora  and  cargo  500 

60.  Naval  Prise  Fund— Payments  to  be  made  into 
fund  under  Royal  Proclamation— Droits  of 
Crown— Droits  of  Admiralty— Naval  Prise  Act 
1918  (8*9  Geo.  5,  e.  30)— Royal  ' 


of  the  15th  Aug.  1918  -By  Royal  Proclamation, 
dated  the  15th  Aug.  1918,  and  made  under  the 
Naval  Prize  Act  1918  (8  &  9  Geo.  5.  c.  30).  His 
Majesty  declared  it  to  be  his  intention  to  grant 
to  the  naval  and  marine  forces  of  the  Crown  the 


proceeds  of  the  prizes  captured  during  the  war 
which  should  be  declared  by  the  Naval  Prize 


Tribunal.  constituUd  under  the  above  named 
Act.  to  be  droits  of  the  Crown.    Owing  to  the 
complei  conditions  of  modern  naval  warfare 
the  tests  laid  down  in  the  Order  of  Council  of 
1665  6  aa  to  the  distinction  between  droits  of  the 
Crown  and  droits  of  Admiralty— which  latter 
now  revert  to  the  Exchequer— became  an  im- 
possibility in  the  literal  sense,  and  various  tests 
have  been  applied  by  the  Naval  Tribunal,  con- 
stituted under  the  Naval  Prize  Act  1918,  as  to 
what  should  be  held  to  be  droits  of  the  Crown 
and  what  should  be  droits  of  Admiralty.  To 
these  typical  cases,   as  decided   in   the  case 
of    The    Abonema    and    other    ships  {sup., 
p.  409;   100  L.  T.  Rep.  252;    (1919)  P 
the    following   are    now    added :    (a)  Where 
enemy     vessels    are    compelled     under  any 
circumstances  to  leave  foreign  ports  and  are 
afterwards  captured  on  the  high  seas,  the  pro- 
ceeds are  droits  of  the  Crown  and  not  of  the 
Admiralty,  and  go  to  the  Naval  Prize  Fund. 
(6)  Where  an  enemy  vessel  sailing  under  the 
enemy  Hag  and  owned  by  an  enemy  company, 
in  which,  however,  a  neutral  company  has  the 
whole  interest,  is  captured  ar.d  condemned  as 
prize,  but  afterwards  released  to  the  neutral 
company  on  the  grounds  of  policy,  the  value  of 
the  vessel,  together  with  interest,  should  be  paid 
into  the  Naval  Prize  Fund,    (c)  Where  contra- 
band goods  are  consigned  by  neutrals  to  other 
neutrals,  and  upon  seizure  are  condemned  as 
prize  on  the  ground  of  having  an  enemy  destina- 
tion, but  a  portion  of  the  proceeds  is  afterwards 
paid  to  tho  claimants  on  the  grounds  of  policy, 
there  is  no  claim  upon  the  Exchequer  to  bring 
into  the  Naval  Prize  Fund  the  amount  paid  out 
to  the  claimants.    (J)  Where  contraband  goods, 
originally  intended  for  a  neutral  country,  jare 
seized,  and  proceedings  are  taken  in  respect 
of  the  same  in  the  Prize  Court,  but  instead  of 
carrying  the  matter  to  adjudication  the  Crown 
enters  into  an  arrangement,  prior  to  the  passing 
of  the  Naval  Prize  Act  1918,  whereby  the  contra- 
band goods  are  released  and  delivered  to  the 
Crown  and  afterwards  sold  at  a  profit,  no  allow- 
ance is  to  be  made  in  respect  of  the  same  for 
the  payment  of  anv  sum  by  the  Exchequer  into 
tho  Naval  Prizo  Fund.    (Naval  Prize  Tribunal.) 

The  Dcrfflingcr  and  other  ships  519 

61.  Neutral  vessels—  Diversion  of  route— Reason- 
able cause— Neutral  vessels  sailing  from  allied 


ports— Absence  of  reasonable  cause— Order  in 
Council  of  the  lbth  Feb.  1917— Practice— Pay- 
ment out  of  security  for  costs  — On  their  voyage 
from  an  allied  port  in  Africa  to  a  neutral  port 
in  Europe  two  neutral  vessels  were  met  and 
stopped  by  a  British  cruiser.  The  stoppage 
took  place  outside  the  zone  which  had  been 
declared  by  tho  Germans  to  be  a  prohibited  zone 
for  neutrals  on  account  of  the  existence  of  the 
submarine  policy  of  destruction  of  shipping. 
The  vessels  were  in  possession  of  all  the  docu- 
ments of  clearance  at  the  allied  port  of  de- 
parture reouired  by  the  allied  Governments, 
and  the  same  were  in  order,  but  they  had  not 
got  a  *'  green  clearance,"  which  was  a  document 
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iven  by  the  British  authorities  to  vessels  which 
ad  called  at  a  British  port.  Aa  the  vessels 
were  bound  for  a  neutral  port  which  afforded 
means  of  access  to  enemy  territory,  the  British 
naval  authorities,  actinic  under  the  provisions 
of  the  Order  in  Council  of  the  16th  Feb.  1917. 
ordered  the  vessels  to  proceed  to  a  British  port 
for  examination,  and  by  so  doing  diverted  the 
vessels  from  their  usual  course  through  the  area 
of  danger  which  the  Germans  had  declared  to 
be  a  blockaded  region.  Before  arriving  at  the 
British  port  to  which  they  were  ordered  to 
proceed  both  vessels  were  attacked  by  German 
submarines  and  torpedoed,  with  the  result  that 
one  was  sunk  ana  the  other  was  so  badly 
damaged  that  it  had  to  be  beached.  The 
damaged  vessel  did  eventually  reach  the  neutral 
port  of  destination.  The  shipowners,  masters, 
and  crews  of  the  two  vessels  then  brought 
actions  and  claimed  damages  and  restitution 
against  the  Crown,  the  commander  of  the 
British  cruiser  who  ordered  the  diversion,  and 
the  officer  who  was  placed  in  charge  of  the 
vessels,  the  ground  of  the  claim  being  the  un- 
warranted diversion  from  a  safe  channel  of 
navigation  to  a  dangerous  area,  which  was 
known  to  be  such  by  the  naval  authorities. 
Held,  that,  as  the  Order  in  Council  of  the  16th 
Feb.  1917  did  not  apply  to  vessels  which  sailed 
from  an  allied  port,  the  absence  of  a  green 
clearance  "  afforded  no  reasonable  ground  for 
diverting  the  vessels  from  the  usual  course  and 
sending  them  through  a  dangerous  zone  to  a 
British  port,  and,  as  there  was  no  other  reason- 
able ground  upon  which  an  excuse  could  be  put 
forward  by  the  Crown  for  the  diversion,  the 
Crown  wore  liable  for  the  destruction  and 
damage  caused,  and  a  decree  of  restitution  must 
be  made.  Where  security  for  costs  has  been 
ordered  against  plaintiffs  and  money  has  been 
accordingly  paid  into  court,  the  plaintiffs 
are  entitled  to  have  the  amount  of  the  security 
paid  out  to  them  upon  succeeding  in  their  claim, 
even  though  the  defendants  obtain  a  stay  of 
execution  pending  an  appeal.  (Lord  Sternaale, 
P.)    The  Bernisse  and  The  Elve   525 

62.  Appeal  —  Prize  bounty  —  "  Armed  ship"  — 
Troopship— Naval  Prize  Act  1864  (27  d-  28  Tiet. 
e.  15),  «.  42— Order  in  Council  the  2nd  March 
19ft. — Bv  the  combined  effect  of  sect.  42  of  the 
Naval  Prize  Act  1864.  and  the  Order  in  Council 
dated  the  2nd  March  1915  a  prize  bounty  is  pay- 
able among  such  of  the  officers  and  men  of  His 
Majesty's  warships  as  are  actually  present  at 
the  taking  or  destroying  of  any  "  armed  ship  " 
of  the  enemy,  calculated  at  the  rate  of  5/.  for 
each  person  on  hoard  the  enemy  ship  at  the 
beginning  of  the  engagement.  A  submarine 
belonging  to  the  British  Navy  sank  an  enemy 
troopship  which  had  on  board  Turkish  troops 
with  their  rifles  and  ammunition,  and  with  tat 
field  guns  on  her  deck,  which  could  have  been 
used  effectively  against  the  submarine.  The 
vessel  herself  "was  part  of  the  Ottoman  naval 
force,  being  a  fleet  auxiliary  manned  by  naval 
ratings  and  commanded  by  officers  of  the 
Turkish  Navy,  and  she  carried  as  part  of  her 
regular  equipment  a  few  light  guns  with  which 
she  could  defend  herself.  At  the  time  in 
question  she  had  on  board  a  crew  of  200  officers 
and  men,  and  6000  Turkish  troops.  Held,  that, 
although  the  main  character  of  the  Turkish  *hip 
destroyed  was  that  of  a  transport,  nev?rtheless 
her  status  was  something  more  than  a  merchant 
ship  used  to  carry  troops  as  she  was  in  fact 
armed,  and  as  sect.  42  of  the  Naval  Prize  Act 
1864  did  not  confer  or  withhold  the  grant  of 

Rrize  bounty  according  as  the  armament  was 
ic  main  or  an  incidental  characteristic  of  the 
vessel,  the  appellants  were  entitled  to  prize 
bounty.  Decision  of  I-ord  Stcrndale,  P.  re- 
versed".   (Priv.  Co.)    The  E.U   533 

63.  Property  of  enemy — Maritime  prize — Lighteri 
and  craft  seized  afloat — Lighters  and  craft  seized 
when  beached — Lighters  and  craft  seized  on  land 
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— Removal  to  avoid  eapture — Military  and 
naval  operation* — "  Hot  pursuit  " — Nature  of 
operations — Itight  to  damages  for  wrongful 
seizure — Jurisdiction  of  Court — Naval  Prize 
Act  1864  (27  <(  28  Viet.  e.  25),  s.  I*)— Fourth 
Hague  Convention  1907,  art.  53—  Eleventh 
Hague  Convention  1907,  art.  3. — A  number  of 
enemy  owned  tugs,  lighters,  and  other  craft,  as 
well  aa  a  quantity  of  material,  were  seised  by 
the  British  forces  during  the  course  of  the  cam- 
paign in  South- West  Africa  in  1914  and  1915. 
Some  of  the  seizures  took  place  in  two  port* 
which  were  occupied  by  the  British  forcea.  a 
part  of  the  craft  being  afloat  and  a  part  being 
beached,  some  below  and  some  above  nigh  water 
mark.  Upon  the  approach  of  the  British  forcea 
part  of  the  craft  was  moved  inland,  and  was 
eventually  seized  some  six  months  later  at  the 
places,  which  were  respectively  148  and  310 
miles  distant  from  the  coast.  The  Crown 
claimed  condemnation  of  the  whole.  Held,  that 
all  the  captures  made  in  the  ports,  either  afloat 
or  beached  above  or  below  high-water  mark, 
were  good  and  lawful  prize,  but  that  upon  the 
evidence,  the  captures  made  inland  were  not 
made  in  "  hot  pursuit,"  and  the  claimants  were 
entitled  to  have  the  craft  so  seized  released,  but 
that  no  damages  could  be  awarded  for  wrongful 
aeizure,  such  matters  being  subject  to  settlement 
by  diplomatic  action  after  the  peace.  (Lord 
Storndale,  P.)    The  Anichab  and  other  vessels  538 

64.  British  ships — Enemy  goods — Discharge  in 
British  port — Possession  taken  of  goods  by  con- 
troller—Sale  by  controller— Proceed*  of  sale — 
Liability  to  condemnation  as  prize.— Goods  be- 
longing to  an  enemy  firm  were  shipped  before 
the  outbreak  of  war  on  British  ahipa  and 
arrived  at  certain  porta  in  this  country  after 
the  outbreak  of  war.  The  goods  were  consigned 
to  a  branch  of  the  enemy  firm  which  had  been 
established  for  some  years  in  this  country. 
Under  the  powers  conferred  by  the  Trading 
with  the  Enemy  Act  1914  (4  &  5  Geo.  5,  c.  87) 
the  British  branch  of  the  enemy  firm  had  been 
placed  bv  the  Board  of  Trade  under  the  care  of 
a  controller.  The  controller  took  possession  of 
the  goods  and  sold  them  in  tha  ordinary  course 
of  business,  handing  over  the  proceeds  to  the 
Public  Trustee,  acting  as  custodian  of  enemy 
properly.  The  Public  Trustee  in  turn  accounted 
to  the  Admiralty  marshal,,  who  seized  and 
arrested  them  as  enemy  property  and  paid 
them  into  the  Prize  Court  for  adjudication. 
Held,  that,  as  the  goods  themselves  were  liable 
to  seizure  and  condemnation  as  prize  in  the  first 
instance  when  they  were  in  port,  the  fact  that 
they  were  afterwards  dealt  with  and  sold  by  the 
controller,  who  was  not  an  agent  of  the  enemy 
firm,  but  an  officer  of  the  High  Court,  did  not 
deprive  the  Crown  of  the  right  to  claim  the 
proceeds  of  the  sale  thereof  in  the  same  way 
that  it  would  have  been  entitled  to  claim  the 
goods  themselves  if  they  had  remained  in  specie. 
(Lord  Sterndale,  P.)  The  Achilles  and  other 
ships    -   ...   ...   ...  541 

65.  Cargo— Contraband— Conditional  contraband — 
Shipments  by  enemy  domiciled  in  neutral 
country— Consignments  to  neutral  country — Con- 
tinuous voyage — Named  consignees — Consign- 
ments "  to  order  " — Declaration  of  London  1909, 
art.  35— Order  in  Council  29lh  Oct.  1914.— By  the 
Declaration  of  London  Order  in  Council  No.  2 
of  the  29th  Oct.  1914,  art.  35  of  the  Declaration 
of  London  1909  was  adopted  by  Great  Britain 
with  the  modification  that  conditional  contra- 
band should  be  liable  to  capture  on  board  a 
vessel  bound  for  a  neutral  port  if  the  goods  were 
consigned  "  to  order  "  or  if  the  ship's  papers 
did  not  show  who  was  the  consignes  of  the 
goods.  Whilst  the  order  was  in  force  condi- 
tional contraband  was  consigned  by  an  enemy 
subject  domiciled  in  a  neutral  country  to  the 
Netherlands  Oversea  Trust,  either  as  agents  for 
the  consignor  or  as  agents  for  third  parti ea 
who  had  bought  them  in  the  ordinary  course  of 
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business.  Held,  that  it  was  a  question  of  fact  in 
each  case  whether  the  Netherlands  Oversea 
Trust  were  consignees  within  the  meaning  of  the 
Order  in  Council  and  the  decisions  thereunder, 
so  as  to  render  the  goods  confiscable.  If  the 
goods  were  received  by  the  Trust  as  agent* 
for  the  consignor  to  be  disposed  of  in  accordance 
with  the  consignor's  directions,  and  if  they  had 
an  enemy  destination,  then  they  were  liable  to 
be  condemned.  If.  on  the  other  hand,  the 
goods  were  received  by  the  Trust  as  agenU  for 
persons  who  had  bought  them  in  the  ordinary 
course  of  trade,  the  goods  were  not  liable  to 
condemnation,  whatever  their  destination  might 
be.  (Lord  Stcrndal-e,  P.)  The  Oranje  Xattau 
und  other  si,,;.,   543 


PRIZE  BOUNTY. 
See  Prize,  No.  62. 

PRIZE  COURT  RULES  1914. 
Obdeb  IX.,  r.  1 :  See  Prize,  No.  6;  Orucb  XI.,  r.  3: 
See  Prig*.  No.  49;  Oedkb  XXVII.,  r.  2:  See  Prite, 
No.  29;  Ohdeb  XXIX..  rr.  3,  4:  See  Prize,  No.  26. 

PROBABILITY  OF  L08S. 
See  Murine  Insurance,  No.  15. 

PROCEEDS  OF  SALE. 
See  Praetiee,  No.  I- Prize,  Nos.  22,  64. 

PROCLAMATION. 
See  Carriage  of  Good*,  Nos.  44,  45;  1914,  Aug.  3: 
See  Marine  Inturanee,  No.  13;  1918,  Aug.  15:  See 
Pnze,  No.  43. 

PROCURATOR-GENERAL. 
Soe  Prite,  No.  49. 

PROHIBITION. 
See  Carriage  of  Good,,  Nos.  44,  45. 

PROHIBITED  HOURS. 
See  Collition,  No.  12. 

PROXIMATE  CAUSE. 
See  Marine  Inturanee,  Nos.  1,  5,  9, 

QUANTUM  MERUIT. 
See  Carriage  of  Good;  No.  41. 

REASONABLE  CAUSE. 
See  Prize,  No.  61. 

RE-BERTH  ING. 

See  Murine   Insurance,  Nos.  1,  9. 

RE-DELIVERY. 
See  Carriage  of  Good*,  No.  43. 

REGISTRATION. 
See  Prize,  No.  48. 

REGISTRATION  OF  TRANSFER. 
1.  Peet— Transfer  of  mortgage  *.o  new  truiteet  on 
death  of  one  trustee— Whether  feet  payable— 
Merchant  thipping  (Mercantile  Marine  Fund) 
Act  1898  (61  A-  62  Viet.  e.  44),  t.  3,  tehed.  1  (2).- 
3  of  the  Merchant  Shipping  (Mercantile 
ne  Fund)  Act  1898  provides  that :  "  Such 
fees  shall  be  paid  in  respect  of  the  registration, 
transfer  (including  transmission),  and  mort- 
gage of  British  ships  as  the  Board  of  Trade, 
with  the  consent  of  the  Treasury,  determine. 
.  .  ."  Sched.  2  (2)  of  the  same  Act  specifies 
the  fees  payable  "  on  transfer,  transmission, 
registry  anew,  transfer  of  registry,  mortgage, 
and  transfer  of  mortgage."  Certain  ships  and 
shares  of  ships  belonging  to  the  N.  Z.  S.  Com- 
pany in  respect  of  which  first  mortgages  were 
created  were  transferred  to  trustees  by  a  trust 
deed  upon  trust  to  allow  the  company  to  use  the 


same.  One  of  the  trustees  having  died,  the 
survivors  indorsed  the  mortgages  with  the 
names  of  themselves  and  a  new  trustee  as  pro- 
vided by  sect.  37  and  the  first  schedule  of  the 
Merchant  Shipping  Act,  1894.  Upon  presenta- 
tion of  these  endorsements  to  be  recorded  pur- 
suant to  the  last-named  Act,  the  registrar  of 
British  ships  at  P.  demanded  135f.  It.  bd.  as 
due  under  sect.  3  of  the  Act  of  1898.  The 


pany  paid  this  sum  under  protest,  and  sought 
to  recover  the  same  by  Petition  of  Right.  Held, 
that  the  endorsement  of  the  mortgages  in  the 
circumstances  above  set  forth  and  substitution 
of  a  new  trustee  amounted  to  a  transfer  of 
mortgage  within  sect.  3  of  the  Act  of  1898 
although  no  consideration  passed,  and  that  the 
fees  were  properly  exacted.  (Bailhache,  J.) 
Re  A  Petition  of  Right  of  the  New  Zealand 
Shipping  Compdny  Limited    250 

REGULATIONS  FOR  PREVENTING 
COLLISIONS  AT  SEA. 
See  Collition,  Nos.  5,  7,  8.  17,  18,  19. 

RE  INSURANCE  POLICY. 
See  Marine  Inturanee,  No.  16. 

RELEASE  OF  GOODS. 
See  Prize,  Nos.  34,  54,  55 

"  REMAINDER  OF  CARGO,"  SALE  OF 
See  Sale  of  Goods,  No.  5. 

REMOTENESS. 
See  Collition,  No.  22. 

REPAIRS. 
Sec  Collition,  Nos.  20.  21,  22. 

REPAIRS  NEVER  EXECUTED. 
See  Collision,  No.  22. 

REPAIRED  VALUE  EXCEEDING  COST  OF 
REPAIRS. 
See  Marine  Insurance,  No.  18. 

REPAYMENT  OF  HIRE. 
See  Carriage  of  Goods,  No.  34. 

REPRI8ALS. 
See  Prize,  Not.  12,  24,  59. 

REPRISALS  ORDER  IN  COUNCIL, 
lira  MARCH.  1915. 
See  Prite,  No.  54.    Art.  4 :  See  Prize,  No.  56. 

REPUDIATION  OF  CHARTER  PARTY  BY 
OWNER. 

See  Carriage  of  Goods,  No.  37. 

REQUISITION. 
See  .1)    I'm  (do  ii,  No.  1 — Carriage  of  Goods,  Nos.  2  6 
10,  12,  13,  22,  25,  30,  35,  36,  37,  AS-Collision,  Nos.  3. 
6.  14,  lb-Defence  of  the  Realm,  No.  1-Marine 
Insurance,  Nos.  13,  14—  Value. 

REQUISITIONED  TUG. 
riee  Salvage,  Nos.  4,  7. 

RESCISSION  OF  DECREE. 
See  Prize,  No.  34. 

RESTORATION. 
See  Marine  Insurance,  No..  15. 

RESTRAINT  OF  PRINCES. 
See   Carriage    of    Goods,    Nos.    2,    19,    2A— Murine 
Insurance,  Nos.  3,  7,  13,  14— Sale  of  Goods,  No.  I, 

RESUMPTION  OF  POSSESSION. 
See  Carriage  of  Good*,  No.  8. 
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RETALIATION. 
See  Prize,  No.  24. 

"  RETALIATORY." 
See  Prize,  No.  41. 

RIGHT  OF  APPEAL. 
See  Prize,  No.  37. 

ROWLATT.  J. 
See  Marine  Insurance,  No.  18. 

ROYAL  PREROGATIVE. 
See  Marine  Insurance,  Noa.  13,  14. 


ROYAL  PROCLAMATION,  15th  AUG.  1918. 
See  Prize,  No.  60. 

SALE  OF  GOODS. 
L  Contract — War— Sale  of  ore— Stoppage  at 
mine — Sellers'  right  to  cease  to  supply — Excep- 
tion suspending  liability — "  Affection  "  clause — 
Construction.  —  By  two  contracts  made 
respectively  in  March  and  Not.  1914  the  respon- 
dents agreed  to  supply  the  appellants  with  a 
certain  quantity  of  iron  ore  from  a  particular 
mine  in  Spain  by  monthly  instalments.  Each 
contract  contained  a  suspensory  clauae,  pro- 
viding that  in  the  event  of  war,  restraint  of 
princes  or  Government,  or  other  occurrences 
beyond  the  personal  control  of  the  buyer  or 
seller,  affecting  (inter  alia)  the  mine  at  which 
the  ore  was  intended  to  be  worked,  the  con- 
tract should  at  the  option  of  the  party  affected 
be  suspended,  wholly  or  partially,  according  to 
the  extent  of  the  cause  or  occurrence  during  the 
continuance.  In  consequence  of  the  war  the 
mineowners  lost  the  German  market,  and  as  the 
mines  could  not  be  worked  at  a  profit  they  were 
closed  down,  and  notice  of  suspension  was  given 
by  the  respondent*  to  the  appellants  under  the 
suspensory  clause.  In  an  action  by  the  appel- 
lants claiming  a  declaration  that  the  respondents 
were  not  entitled  to  suspend  the  operation  of 
the  contract* :  Held,  that  the  mine  was  affected 
by  the  war  although  there  had  been  no  physical 
interference  with  it  by  warlike  operations,  and 
the  respondents  were  therefore  entitled  to  give 
notice  suspending  the  contracts  until  such  time 
as  the  supplies  might  recommence.  Decision  of 
the  Court  of  Appeal  affirmed.  (H.  of  L.)  Ebbw 
Vale  Steel,  Iron,  and  Coal  Company  Limited  v. 
Maeleod  and  Co   1 

2.  Sale  and  delivery  by  instalments— Condition  as 
to  payment— Payment  to  be  "  by  confirmed 
bankers'  credit  "—Breach  of  condition— Waiver 
of  condition  by  seller — Cancellation  of  contract — 
Notice  by  seller  of  intention  to  eancel. — By  a 
contract  made  in  Sept.  1915  for  the  sale  of 
4000  tons  of  flour  to  be  shipped  from  the  United 
States  to  Greece  by  the  7th  Nov.  1915,  it  was 
provided  that  each  shipment  should  be  deemed 
a  separate  contract,  and  that  payment  should 
be  "  by  confirmed  bankers'  credit.  '  The  buyer 
opened  a  bankers'  credit  in  favour  of  the 
sellers,  but  this  credit  was  not  a  "  confirmed 
credit.  After  the  sellers  had  become  aware  of 
the  fact  that  the  credit  was  not  a  confirmed 
credit,  they  made  certain  shipments  under  the 
contract,  and  also  asked  for  and  obtained  an 
extension  of  time  for  the  shipment  of  the  balance 
of  the  flour.  Subsequently  the  sellers  purported 
to  cancel  the  balance  of  the  contract  without 
giving  any  notice  to  the  buyer,  on  the  ground 
that  the  credit  was  not  in  accordance  with  the 
terms  of  the  contract.  Held,  that  (1)  the  sellers 
could  not  cancel  the  balance  of  the  contract 
without  giving  to  the  buyer  reasonable  notice 
of  their  intention  to  cancel  it;  and  (2)  the  fact 
that  the  sellers  had  waived  for  a  time  the  con- 
dition as  to  the  confirmed  credit  did  not  bind 
to  continue  to  waive  it  until  the  end  of  the 
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whole  contract.    (Bailhache,  J.)    Panoutsos  v. 
Raymond  Hadley  Corporation  of  New  York  ...  43 

None. — Since  affirmed  by  Ct    of  A  pp. 

3.  Contract  —  War  —  Alien  enemy  —  Illegality— 
Avoidance — Legal  Proceedings  against  the 
Enemy  Act  1915  (5  Geo.  5,  c.  36) .-The  plaintiffs 
entered  into  two  several  agreements  in  writing, 
dated  respectively  the  27tn  Jan.  1910  and  the 
9th  Oct.  1913,  for  the  supply  of  cupreous  sulphur 
defenc 


ore  by  them  to  the  defendants,  who  were  a 
German  firm.  The  agreements  provided  that 
the  ore  was  to  be  shipped  from  Huelva  in 
Spain,  and  delivered  ex  ship  in  Rotterdam, 
Hamburg,  Stettin,  and  other  European  ports. 
Both  agreements  contained  a  clauae  in  sub 
stantially  similar  words  as  follows:  "  If,  owing 
to  strikes,  war,  or  any  other  cause  over  which 
the  sellers  have  no  control,  they  should  be  pre- 
vented from  shipping  the  ore  from  Huelva  or 
delivering  same  to  the  buyers,  the  obligation  to 
ship  and  (or)  deliver  shall  be  suspended  during 
the  continuance  of  such  impediment  and  for  a 
reasonable  time  afterwards.''  There  waa  also  a 
provision  for  suspending  or  reducing  the  buyers' 
obligation  to  receive  under  the  contract  during 
the  continuance  of  such 


impediment  and  for  a 
reasonable  time  afterwards.     Held,  that  the 
contracts  were  not  merely  suspended,  but  were 
illegal  and  dissolved  on  the  ground  of  public 
policy  as  involving  intercourse  with  the  enemy, 
and  the  plaintiffs  as  from  the  date  of  the  declara- 
tion of  war  between  Great  Britain  |— 
on  the  4th  Aug.  1914  were  and  are 
absolved    from    any  obligation 
(Sankey,  J.)    Bio  Tinto  Company  Limited  v. 

Ertel  Biebcr  and  Co   44 

Nore.-Since  affirmed  by  Ct.  of  App.  and  H.  of  L. 

4.  Contract  —  War  —  Alien  enemy  —  Suspension 
clause— Effect  of  declaration  of  tear— Legal  Pro- 
ceedings against  the  Enemy  Act  1915  (5  Geo.  5. 
c.  36).— Contracts  made  before  the  war  with 
German  firms  are  illegal  and  dissolved  as  from 
the  declaration  of  war  between  Great  Britain 
and  Germany,  upon  the  ground  of  public  policy 
as  involving  intercourse  with  the  enemy. 
(Sankey,  J.)  Bio  Tinto  Company  Limited  v. 
Vcreimingte  Konigs  and  Laurahutte  Aetien- 
Gesellschaf  Fur  Bergbau  and  Huttenbetricb 
and  Bio  Tinto  Company  Limited  v.  Dynamit 

Actien  Oesellsehaft    ** 

Noti.— Since  affirmed  by  Ct.  of  App.  and  H.  of  L. 

5.  Contract— Construction— Sale  of  "  remainder  of 
cargo  "  — Estimate  of  quantity  by  seller— 
"  More  or  less  about "  specified  quantity— 
Miscalculation  of  seller— Excess— Liability  of 
purchaser  to  take  excess.— W.  was  an  importer 
of  wheat.  He  imported  a  certain  quantity  of 
what  from  Canada  in  a  specified  vessel  and 
stored  the  same  in  a  warehouse  in  England. 
After  selling  a  part  of  the  cargo  to  various 
buyers,  including  M.,  he  entered  into  a  con- 
tract with  M.  to  sell  to  him  the  whole  of  the 
remainder  of  the  cargo.  The  contract  was  made 
verbally  in  the  first  instance,  but  it  was  after- 
wards  reduced  to  writing,  and  by  the  terms  of 
the  contract  H.  agreed  to  sell  toM.  the 
remainder  (more  or  less  about)  5400  quarters 
Manitoba  wheat  at  Hull  ex,"  naming  the  vessel. 
H  had  made  a  miscalculation  as  to  the  quantity 
of  wheat  which  remained,  and,  in  fact,  there 
was  an  excess  of  574  quarters  over  the  5400 
quarters  made.  The  contract  was  subject  to 
the  rules  and  regulations  of  the  H.  Corn  Trade 
Association,  and  one  of  these  terms  was  that 
"  the  word  '  about '  when  used  in  reference  to 
quantity  shall  mean  within  5  per  cent,  over  or 
under  the  quantity  stated."  H.  contended  that 
M.  was  compelled  to  take  the  whole  of  the 
remainder  of  the  cargo,  even  though  it  i 
the  5400  quarters  named  ;  whilst  M.  mi 
that  in  any  case,  if  he  was  compelled  to 
more  than  the  5400  quarters,  the  px<**V 
5400  quarters  for  which  he  was  liable  did  not 
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exceed  270  quarters— that  is,  5  per  cent,  on  the 
5400  quarters.  The  case  having  gone  to  arbitra- 
tion under  the  rules  and  regulations  of  the  H 
Corn  Trade  Association,  a  special  case  was 
stated  for  the  opinion  of  the  High  Court  as  to 
the  true  meaning  of  the  contract.  Held,  that 
the  words  "  (more  or  less  about)  5400  quarters  " 
were  merely  words  of  estimate  and  did  not  place 
any  limitation  upon  the  quantity  of  wheat  to  be 
delivered ;  that  the  governing  word  of  the  con- 
tract waa  "remainder,"  which  referred  to  the 
remainder  of  the  cargo;  and  that  the  buyers 
were  bound  to  take  the  whole  of  the  remainder 
of  the  cargo  from  the  seller,  even  though  the 
amount  was  greatly  in  excess  of  the  estimated 
quantity.  (Div.  Ct.,  Bailhache  and  Atkin,  JJ.) 
Harrison  v.  Micks,  Lambert,  and  Co   76 


6.  Contract— Shipbuilding— Contract  to  become 
void  if  builder  unable  to  deliver— War— Non- 
delivery  of  ship— Whether  contract  void  or 
voidable  at  purchaser's  option.— The  defen- 
dants agreed  by  a  contract  of  the  6th  March 
1913  to  build  a  steamer  for  the  plaintiffs.  By 
clause  5 :  "  The  said  steamer,  unless  the  con- 
struction thereof  shall  be  delayed  by  fire,  strike, 
or  lock-out,  or  any  other  unprevenlable 
cause  .  .  .  shall  be  completed  ready  for  trial 
by  the  30th  Oct.  1914."  By  agreement  the  date 
of  completion  waa  subsequently  extended  to  the 
30th  Jan.  1915.  By  clause  12:  "In  case  the 
builders  become  bankrupt  or  insolvent,  or 
fail,  or  be  unable  to  deliver  the  steamer  within 
eight  months  from  the  date  agreed  by  this  con- 
tract, thereupon  this  contract  shall  become  void, 
and  all  money  paid  by  the  purchasers  shall  be 
repaid  to  them  with  interest  at  5  per  cent.  .  .  . 
except  only  in  the  event  of  France  becoming 
engaged  in  a  European  war,  when  the  above 
limit  of  eight  months  shall  be  extended  equal 
to  the  duration  of  the  said  war,  but  in  no  case 
to  exceed  eighteen  months  in  all."  The  builders 
contended  that  in  the  events  that  had  happened 
the  clause  became  operative  on  the  30th  July 
1916,  and  the  contract  then  became  void.  The 
purchasers  claimed  the  ship  or  damages  for 
non-delivery,  and  contended  [inter  alia)  that 
the  builders  were  not  entitled  to  say  the  con- 
tract was  void,  but  that  it  was  only  voidable 
at  the  purchasers'  option.  Held,  that  clause  12 
became  operative  on  the  30th  July  1916,  and  the 
contract  then  became  void.  Per  Lord  Reading, 
C.J.:   "  Void     means  void  to  all  intents  and 

f>urpoaes  according  to  the  ordinary  meaning  of 
anguage  in  every  contract  where  the  word  is 
employed,  though  there  are  cases  where  a 
party,  being  in  default,  cannot  set  up  that  the 
contract  is  void.  Decision  of  Bailhache,  J. 
affirmed.  (Ct.  of  App.)  New  Zealdnd  Shipping 
Company  Limited  r.  SocUtl  da  Ateliert  et 
Chanliers  de  France    108 


affirmed  by  H.  of  L.    See  po$t.  No.  8. 
p.  291. 

7.  Contract— Sale  of  ships — Particulan — Specific 
existinp  chattel  —  Statement  a*  to  quality 
attaching  to  chattel— Condif  ion  or  warranty — 
Innocent  misdescription — "  Not  accountable  for 
errors  in  de$eription." — The  defendants  wishing 
to  sell  two  steamships  to  the  plaintiffs  gave  to 
them  particulars  in  writing  of  the  ships,  which 
stated  i tut,  r  alia)  that  the  dead-weight  capacity 
of  each  ship  was  460  tons.  The  particulars 
further  contained  the  words  "  not  accountable 
for  errors  in  description."  The  plaintiffs,  rely- 
ing upon  the  particulars,  agreed  to  buy  the 
ships,  and  a  memorandum  of  the  contract, 
which  made  no  direct  references  to  the 
particulars,  was  signed  by  the  parties  on  the 
9th  Dec.  1915.  The  dead-weight  capacity  of  each 
ship  was  subsequently  found  to  be  only  360  tons. 
The  plaintiffs,  having  accepted  the  steamers, 
claimed  damages  on  the  ground  that  the 
statement  as  to  the  capacity  of  the  ships  was  a 
condition  of  the  contract,  or,  in  the  alternative, 
a  warranty.    Held,  on  the  evidence,  that  the 
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particulars  formed  no  part  of  the  contract,  and 
the  defendanta  were  not  liable.  Decision  of 
Bailhache,  J.  (117  L.  T.  Rep.  363;  (1917) 
2  K.  B.  606)  affirmed  on  the  facta.  (Ct.  of  App.) 
Harrison  (T.  and  J.)  v.  Knowlci  and  Foster   249 

8.  Contract — Shipbuilding — Contract  to  become 
"  void  "  if  builder  unable  *.o  deliver — War — 
Nondelivery  of  ship— Action  to  enforce  contract 
by  purchaser. — The  defendants  agreed  by  a 
contract  of  the  6th  March  1913  to  build  a 
steamer  for  the  plaintiffs.  By  clause  5 :  "  The 
said  steamer,  unless  the  construction  thereof 
shall  be  delayed  by  fire,  strike,  or  lock-out,  or 
any  other  unpreventable  cause  .  .  .  shall  be 
completed  ready  for  trial  by  the  30th  Oct.  1914." 
By  agreement  the  date  of  completion  was  subse- 
quently extended  to  the  30th  Jan.  1915.  By 
clause  12:  "  In  caae  the  builders  become  bank- 
rupt or  insolvent  or  fail  or  be  unable  to  deliver 
the  steamer  within  eight  months  from  the  date 
agreed  by  this  contract,  thereupon  the  contract 
shall  become  void,  and  all  moneys  paid  by  the 
purchasers  shall  be  repaid  to  them  with  interest 
at  5  per  cent.  .  .  .  except  only  in  the  event 
of  France  becoming  engaged  in  a  European 
war,  when  the  above  limit  of  eight  months  shall 
be  extended  equal  to  the  duration  of  the  aaid 
war,  but  in  no  case  to  exceed  eighteen  months 
in  all."  The  builders  contended  that  in  the 
events  which  had  happened  the  clause  became 
operative  on  the  30th  July  1916,  and  the  eon- 
tract  then  became  void.  The  purchasers 
claimed  the  ship  or  damages  for  non-delivery, 
and  contended  (inter  alia)  that  the  builders 
were  not  entitled  to  say  the  contract  was  void, 
but  that  it  was  only  voidable  at  the  purchasers' 
option.  Held,  that  clause  12  became  operative 
on  the  30th  July  1916,  and  as  the  inability  to 
perform   the  contract   was   not  due   to  any 


default  of  the  defendants,  the  contract  was  void 
except  for  the  repayment  of  the  money  already 
paid  by  the  plaintiffs,  and  was  not  merely 
voidable  at  their  option.  Decision  of  the  Court 
of  Appeal  (a»ij».,  p.  108;  117  L.  T.  Rep.  71; 
(1917)  2  K.  B.  717)  affirmed.  (H.  of  L.)  New 
Zealand  Shipping  Company  Limited  v.  Sociitt 
ilrs  Ateliers  et  Chanliers  de  France    291 

).  C.i.f.  tontract— Payment — Cash  against  ship- 
ping documents— Tender— Policy  of  insurance- 
Broker's  cover-note— Certificate  of  insurance — 
Not  legal  tender— Rights  of  buyer.— By  a  con- 
tract in  writing,  the  plaintiffs  sold  to  the  de- 
fendants a  quantity  of  Brazilian  manioc  starch 
at  1057.  per  ton  c.i.f.  Havre,  to  bo  shipped  from 
Brazil  Nov.-Dec.  1918.  and  (or)  Jan.  1919,  pay- 
ment net  cash,  in  London  against  shipping 
documents,  on  arrival  of  the  goods  at  port  of 
discharge.  The  goods  were  duly  shipped  at 
Brazil  under  the  contract,  and  on  the  3rd  Feb. 
1919  arrived  at  Havre.  After  some  delay,  the 
plaintiffs  tendered  shipping  documents  and 
claimed  tho  price.  The  documents  included,  in- 
stead of  a  policy  of  insurance  on  the  goods,  a 
broker's  cover-note.  This  the  defendants 
refused  to  accept,  but  agreed  to  accept  a  certifi- 
cate of  insurance  coupled  with  the  broker's 
undertaking  to  hold  the  insurance  policies,  when 
issued,  for  the  defendants'  account.  The  docu- 
ments jvcre  re-tendered,  but  although  there  was 
a  certificate  of  insurance,  there  was  no  broker's 
undertaking,  and  the  defendanta  again  objected 
to  the  tender.  Held,  that  the  plaintiffs  had 
failed  to  comply  with  their  legal  obligation  to 
tender  a  policy  of  insurance,  or  with  their  sub- 
stituted obligation  to  tender  a  certificate  of  in- 
surance plus  a  broker's  guarantee,  and  there- 
fore effect  must  be  given  to  the  buyers'  objec- 
tion. Judgment  for  the  defendants.  (Bail- 
hache. J.)  Wilson.  Holgate,  ami  Co.  v.  Belgian 
Grain  and  Produce  Company  566 


SALE. 

See  Collision,  No.  16. 
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SALE  OF  ENEMY  COOD8. 
See  Prize,  Nos.  22,  54,  64. 

SALE  OF  GOODS  ACT  1893,  Swan.  18,  19. 
See  Prize,  No.  33. 

SALE,  PROCEEDS  OF  IN  HIGH  COURT. 
See  Practice,  No.  1. 

SALE  OF  8HIF. 
See  Carriage  of  Good;  No.  37. 

SALVAGE. 

1.  Value  of  salved  vessel — Vessel  under  charter — 
Affidavit  of^  value — Appraisement  of  vessel. — 
A  steamship  rendered  salvage  services  to 
another  vessel.  The  salved  vessel  in  the  year 
that  she  was  built  had  been  chartered  to  time- 
charterers  for  a  period  of  twenty-sis  years  at 
a  rate  which  save  a  fair  return  on  the  original 
cost  of  the  salved  vessel.  The  market  value  of 
the  salved  vessel  at  the  time  she  was  salved 
was  in  excess  of  her  original  cost  and  of  the 
value  put  upon  her  in  the  books  of  her  owners. 
In  the  affidavit  of  value  in  a  salvage  suit  her 
owners  swore  her  value  at  her  original  cost  less 
a  sum  for  depreciation.  The  salvors  objected 
to  her  value  as  sworn  and,  after  getting  an 
order  for  appraisement,  she  was  appraised  by 
the  marshal  at  her  market  value.  Held,  that 
the  value  which  should  be  taken  for  the  purpose 
of  assessing  the  amount  due  to  the  plaintiffs  for 
the  services  rendered  was  her  market  value; 
and  that  the  contractual  relationship  between 
owners  and  charterers  was  not  a  matter  which 
should  be  taken  into  consideration  in  ascertain- 
ing the  value  of  the  vessel  for  the  purpose  of 
ascertaining  the  amount  due  to  the  salvors. 
Held,  also,  that,  though  an  appraisement  is 
conclusive,  there  may  be  instances  where  it  may 
be  varied  on  the  ground  of  obvious  mistake  or 
some  other  ground.  (Sir  8.  Evans,  P.)  The 
San  Onofre    74 

2.  Claims  by  the  commanders  and  erews  of  vessels 
in  the  Royal  Navy— Conditions  which  justify 
an  award— Pacts  to  be  taken  into  aeeount  in 
making  an  award  and  in  apportioning  it 
between  the  erewi  of  the  vessels  engaged.— A 
Greek  steamship,  after  striking  a  German  mine, 
was  salved  by  services  rendered  by  nine  vessels 
in  the  Royal  Navy.  The  officers  and  crews  of 
these  vessels  having  obtained  leave  from  the 
Admiralty  to  put  forward  claims  for  salvage, 
instituted  proceedings  to  recover  salvage.  The 
claim  of  one  of  the  vessels  was  settled,  but  the 
claims  of  the  other  eight  were  tried.  It  was 
proved  that  the  crews  of  all  the  vessels  rendered 
services  which  contributed  to  the  successful 
salving  of  the  vessel.  Held,  that  as  all  the 
claimants  had  performed  substantial  services 
they  were  all  entitled  to  share  in  the  award. 
That  the  total  sum  awarded  was  not  to  be 
increased  by  the  fact  that  the  numbers  of  the 
salvors  were  increased  by  their  working  in 
relsys.  That  though  consideration  was  to  be 
taken  of  special  work  done  or  risk  incurred 
by  individuals,  too  minute  a  view  of  the  services 
of  each  set  of  salvors  was  not  to  be  taken,  and 
that  the  services  were  to  be  regarded  as  a 
whole.    (Hill,  J.)    The  Athamas    276 

3.  Servieet  rendered  by  the  offiecn  and  men  of 
a  British  warship— Nature  of  service — Protection 
from  rub  marine  attack. — A  British  steamship 
was  at  anchor  off  Lowestoft  when  a  portion  of 
the  German  fleet  attacked  that  town.  Shells 
fell  in  the  vicinity  of  the  steamship,  one  of  them 
struck  her  and  caused  a  fire  to  break  out  on 
board  her.  The  master  and  crew  of  the  steam- 
ship put  off  from  their  vessel  in  boats  with  the 
intention  of  seeking  refuge  on  board  a  light- 
ship stationed  near  at  hand.  Before  the 
lightship  was  reached  a  British  torpedo  gunboat 
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came  up  and  the  crew  of  the  steamship  left 
their  boats  and  went  on  board  the  gunboat. 
Some  of  the  crew  of  the  gunboat  then  boarded 
the  steamship,  put  out  the  fire,  lifted  the 
anchors,  raised  steam,  and  took  her  into 
Yarmouth  Roads ;  the  gunboat  meanwhile  acted 
as  escort  to  protect  her  from  attacks  by 
submarine.  In  an  action  for  salvage  by  the 
commander,  officers,  and  crew  of  the  gunboat 
it  was  alleged  that  the  steamship  was  badly  on 
fire  and  in  imminent  danger  of  destruction  by 
enemy  submarines.  Held,  that,  though  the 
services  rendered  by  the  commander,  officers, 
and  crew  of  the  gunboat  were  salvage  and  they 
were  entitled  to  an  award,  it  was  part  of  the 
duty  of  patrol  vessels  to  protect  the  mercantile 
marine  from  submarine  attack,  and  that,  in 
the  absence  of  sea  peril,  such  protection  was  not 
to  be  regarded  as  a  salvage  servioe.  (Sir  S. 
Evans,  P.)    The  P.  D.  Lambert    278 

4.  Salvage  by  British  patrol  boats — Salvage  of 
neutral  veuel  abandoned  by  her  erew— Cargo 
salved  owned  by  allied  Qovernment— Claim  by 
officers  and  erews  of  patrol  boats — War  and 
marine  risks — Protection  against  submarines. — 
A  neutral  vessel  laden  with  a  cargo  of  munitions 
belonging  to  an  allied  Government  was  stopped 
on  the  high  sea  by  a  German  submarine.  The 
crew  of  the  vessel  were  ordered  to  the  boats,  and 
those  on  the  submarine  made  preparations  to 
sink  the  vessel,  but  before  they  accomplished 
this  they  became  alarmed  at  the  approach  of 
two  British  patrol  boats  and  left  the  vessel. 
The  crew  were  then  in  their  boats  some  way 
off.  The  patrol  boats  then  came  up,  but  the 
crew  of  the  neutral  vessel  refused  to  return  to 
her,  and  the  patrol  boats  stood  by  and  ultimately 
towed  the  vessel  into  Falmouth.  The  officers 
and  crews  of  the  patrol  boats  then  instituted 
proceedings  for  salvage  against  the  neutral  ship 
and  her  cargo,  but  did  not  prosecute  the  claim 
against  the  cargo  on  ascertaining  its  ownership. 
On  the  hearing  of  the  salvage  action  the 
defendants  alleged  that  it  was  part  of  the  duty 
of  the  patrol  boats  to  save  the  allied  cargo  from 
a  war  risk,  and  that,  as  the  saving  of  the  ship 
was  only  incidental  to  the  saving  of  the  cargo, 
no  salvage  was  payable.  Held,  that,  assuming 
the  plaintiffs  were  under  a  duty  to  salve  the 
cargo,  they  were  under  no  duty  to  salve  the 
vessel.  That  being  volunteers  and  having  saved 
the  ship  from  bout  a  maritime  and  war  peril, 
they  were  entitled  to  salvage,  and  that  both  the 
maritime  and  war  risk  should  be  considered 
in  arriving  at  the  amount  to  be  awarded. 
(Hill,  J.)    The  Carrie    321 

5.  Services  rendered  by  the  officers  and  erews  of 
vessels  in  His  Majesty's  navy— Matters  'o  bt 
ednsidered  in  making  an  award — Re 
for  employing  the  prot 
Personal  risk  incurred  by 

efforts  and  skill  necessary  to  perform  the 
service. — A  Spanish  steamship  ran  ashore  in 
the  Thames  Estuary.  Several  vessels  in  His 
Majesty's  navy  came  up  and  towed  at  the 
vessel,  and  she  was  ultimately  got  off.  In  an 
action  for  salvage  brought  by  the  commanders, 
officers,  and  crews  of  the  salving  vessels  to 
recover  salvage,  it  was  admitted  by  the 
defendants  that  the  services  were  salvage 
services.  Held,  that,  in  awarding  salvage  to 
the  commanders,  officers,  and  crews  of  vessels 
in  His  Majesty's  navy,  the  responsibility  taken 
by  the  officers  in  employing  the  property  of  His 
Majesty  on  such  a  service,  the  personal  risks 
run  by  the  salvors,  and  the  work  and  skill 
necessary  to  perform  the  service,  were  the 
matters  to  be  considered ;  that,  though  the 
services  in  the  case  were  admitted  to  be  salvage, 
yet,  as  the  work  done  was  no  harder  and  no 
more  dangerous  than  the  work  the  salvors 
would  be  ordinarily  engaged  on,  the  award 
should  not  be  ft  large  one.  (Sir  S.  Evans,  Pi 
The  Oorlit     2B2 
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Requisitioned  tup— Tug  demited  to  Crown — 
Time  ehurter  —  Services  rendered  —  Sight  to 
mirage  earned  — "  Ship  beldnging  to  Sit 
Majesty  "—Merchant  Shipping  Ac\  1894  (57  <£ 
58  Viet.  e.  60),  t.  557— Merchant  Shipping 
gal  cage)  Act  1916  (6  As  7  Geo.  5,  e.  41),  t.  1.— 
The  defendants'  tug  was  requisitioned  by  the 
Admiralty  on  the  terms  of  the  charter-party 
known  aa  T.99,  whereby  the  owners  undertook 
to  pay  all  wages,  provisions,  and  all  expenses, 
except  for  coal  and  other  fuel,  which  were  to  be 
borne  by  the  Admiralty.  The  owners  were  to 
insure  against  all  marine  risks,  but  the 
Admiralty  were  to  be  liable  for  all  war  risks. 
All  salvage  was  to  be  for  the 


Subsequently  as  the  result  of  correspondence, 
the  basis  of  hire  was  altered  from  gross  to  net 
terms.  The  new  terms  of  requisition  amounted 
to  a  demise  of  the  tug  to  the  Admiralty.  The 
tug  was  to  be  at  the  absolute  disposal  and 


the  complete  control  of  the  Admiralty,  who  were 
to  bear  all  risks— both  war  and  marine— as  well 
as  all  the  expenses  of  the  tug,  crew,  and  stores. 
If  the  tug  was  off  work  for  any  reason,  the 
hire  was  to  be  paid  just  the  same.  The  tug  was 
commissioned  as  one  of  His  Majesty's  ships,  the 
master  became  a  lieutenant  in  the  R.N.V.R.. 
and  he  and  the  other  members  of  the  crew  wore 
uniforms  (provided  by  the  Admiralty)  according 
to  their  rank,  and  were  paid  by  the  Admiralty. 
While  the  defendants'  tug  was  thus  in  the 
possession  of  the  Admiralty  she  earned  45001.  as 
remuneration  for  salvage  services  rendered  by 
bar.  The  Admiralty  Commissioners  claimed  a 
declaration  that  they  were  entitled  to  the 
remuneration  so  earned.  Held,  that  the  effect 
of  the  change  of  basis  of  hire  was  to  transfer 
the  right  to  any  salvage  award  from  the  owners 
to  the  Admiralty,  who  held  the  tug  on  demise. 
A  tug  which  is  on  time  charter  to  the  Admiralty 
when  the  charter-party  is  by  way  of  demise  is 
a  tug  which  belongs  to  the  Admiralty  for  the 
purpose  of  the  Merchant  Shipping  Act  1394  and 
of  the  Merchant  Shipping  (Salvage)  Act  1916 
and  therefore  the  Admiralty  are  entitled  to  the 
amount  awarded  for  salvage  services  rendered 
by  such  tug.  (Bailhache.  J.)  Admiralty  Com- 
missioner v.  Page  and  othert   360 

7.  Requisitioned  tug— Tug  demised  to  Crown— 
Time  charter — Services  rendered — Right  to 
salvage  earned — "Ship  belonging  to  His 
Majesty  "—Merchant  Shipping  Act  1894  (57  & 
58  Viet.  e.  60).  s.  557—  Merchant  Shipping 
{Salragc)  Act  1916  (6  &  7  Geo.  5,  e.  41).  s.  I.— 
The  defendants'  tug  was  requisitioned  by  the 
Admiralty  on  the  terms  of  the  charter-party 
known  as  T.  99,  whereby  the  owners  undertook 
to  pay  for  all  wages,  provisions  and  all  ex- 
penses, except  for  coal  and  other  fuel,  which 
were  to  be  borne  by  the  Admiralty.  The  owners 
were  to  insure  against  all  marine  risks,  but  the 
Admiralty  were  to  be  liable  for  all  war  risks. 
All  salvage  was  to  be  for  the  owners'  benefit. 
Subsequently  as  the  result  of  correspondence, 
the  basis  of  hire  was  altered  from  gross  to  net 
The  tug  was  requisitioned  upon  terms 
amounted  to  a  demise  of  the  tug  to  the 
It  waa  to  be  at  the  absolute  dis- 
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tug,  crew,  and  stores.  If  the  tug  was  off  work 
for  any  reason,  the  hire  was  to  be  paid  just  the 
same  The  tug  was  commUsioned  as  one  of  His 
Msiesty's  ships,  the  master  became  a  lieutenant 
in  th«  R.N.V.R.,  and  he  and  the  other  members 
of  the  crew  wore  uniforms  (provided  by  the 
Admiralty)  according  to  their  work,  and  were 
paid  by  the  Admiralty.  While  the  defendants 
tug  was  thus  in  the  possession  of  the  Admiralty 
she  esrned  45007.  aa  remuneration  for  salvage 
services  rendered  by  her.  The  Admiralty  Com- 
missioners claimed  a  declaration  that  *hcy  *ere 
entitled  to  the  remuneration  so  earned.  Held 
that  the  tug  was  for  the  time  being  a  vessel 
"  belonging  to  His  Majesty  "  within  the  mean- 


PAGE 


Admiralty 


posal  and  under  the  complete  control  of 
Admiralty,  who  were  to  bear  all  risks— both 
and  marine — as  well  as  all  the  expenses  of 


ing  of  sect.  1  of  the  Merchant  Shipping 
(Salvage)  Act  1916;  that  a  ship  taken  on  the 
above-mentioned  terms  was  effectually  demised 
to  the  Crown ;  and  that  the  Admiralty  Commis- 
sioners were  therefore  entitled  to  the  amount 
awarded  for  the  selvage  services  rendered  by 
the  vessel,  the  defendanU  as  the  owners  thereof 
having  no  claim  to  any  part  of  the  salvage 
moneys.  The  Sarpen  (13  Asp.  Mar.  Law  Caa. 
370;  114  L.  T.  Rep.  1011;  (1916)  P.  306)  con- 
sidered and  applied.  Decision  of  Bailhache,  J. 
{sup.,  p.  360;  119  L.  T.  Rep.  338)  affirmed.  Ct. 
of  App.)    Admiralty  Commissioners  v.  Page; 

The  Conqueror    394 

See  Carriage  of   Goods.  Nos.  22.  35— See  Marine 
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SALVAGE  OF  TORPEDOED  SHIP. 
See  Carriage  of  Goods,  No.  22. 

SANKEY,  J. 
See  Carriage  of  Goodt,  No.  43— Marine  Insurance, 
No.  17—  Value. 

SEA  ROUTE  CARRIAGE. 
See  Carriage  of  Goodt,  No.  3. 

SEAMAN. 

1.  Seaman't  rations— Portion  unconsumed  at  end 
of  voyage— A ppropriation — Ownership — Larceny 
—Mens  rea— Merchant  Shipping  Act  1906  (6 
t'dw.  7,  e.  48),  *.  25.— During  the  course  of  a 
certain  voyage  a  mesa  of  seamen  in  the  steam- 
ship M.  agreed  amongst  themselve*  not  to  con- 
sume the  whole  of  the  rations  served  out  to 
them  in  accordance  with  the  provisions  of 
•not  25  of  the  Merchant  Shipping  Act  1906 
(6  Edw.  7,  c.  48),  but  to  save  a  portion  and  take 
them  home  at  the  end  of  the  voyage.  When  the 
ship  returned  to  port  the  appellant  took  his 
shore  of  the  unconsumed  rations,  and  on  leaving 
tho  dock,  when  challenged  by  the  police,  denied 
that  he  had  any  ship  s  stores  or  contraband 
goods  in  his  possession.  His  bsg  was  searched 
and  certain  tins  of  milk  and  marmalade  were 
found,  which  formed  a  part  of  the  rations  which 

tad  been  served  out  during  the  voyage  which 
ad  just  been  completed.  The  appellant  ex- 
plained that  he  had  saved  up  the  rations  during 
the  voyage.  The  appellant  was  charged  with 
larceny  of  goods  the  property  of  his  employers 
the  steamship  company.  Tho  learned  magis- 
trate waa  of  opinion,  upon  the  evidence,  that 
there  had  been  no  claim  of  right  on  the  part  of 
the  appellant,  and  that  good  faith  had  been 
negatived  by  the  appellant's  conduct.  He  also 
was  of  opinion  that,  although  it  had  not  been 
proved  that  the  steamship  company  had  given 
any  notice  that  unconsumed  rations  were  not  to 
be  taken  ashore,  the  appellant  was  well  aware 
that  tho  prsctice  was  disapproved  of  by  the 


ip  company.  He  convicted  the  appel- 
Held,  that  thn  finding  of  the  learned 
magistrate  as  above  set  out  was  not  sufficient  to 
establish  mens  rea  on  the  part  of  the  appellant, 
and  that  the  conviction  must  be  quashed.  Held, 
by  Shearman,  J.,  that  under  sect  25  of  the 
Merchant  Shipping  Act  1906  the  food  to  be  sup- 
plied to  seamen  was  intended  for  consumption 
on  the  voyage,  and  that  if  any  portion  of  it 
remained  unconsumed  it  was  the  propertv  of  tho 
shipowner  and  not  of  the  seaman,  even  though 
it  had  been  served  out  to  him.  (Divisional 

Court.)    Morgan  v.  Caldwell  437 

2.  Engagement  —  Signing  articles —"  Lawfully 
engaged  " — Neglecting  to  join  thip— Offence — 
Merchant  Shipping  Act  1894  (57  &  58  Viet, 
e.  60).  ».  221 — Defence  of  the  Realm  Regulations 
Consolidated  1917,  sect.  393.— A  person  who, 
having  engaged  to  terve  on  board  a  particular 
vessel,  fails  to  join  his  ship,  is  guilty  of  an 
offence  under  sect.  39s  of  the  Defence  of  the 
Realm  Regulations  Consolidated  1917,  although* 
he  has  not  signed  articles  under  the  Merchant 
ne  naa  no*  sign  peed  by  Google 
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Shipping  Act  1894.  The  respondent,  a  teaman, 
entered  into  an  agreement  with  the  agent  of 
the  owners  of  a  certain  steamship  stationed  at 
a  port  in  the  north  of  Scotland  and  duly 
requisitioned  by  the  Admiralty,  whereby  he 
undertook  to  proceed  from  L.  on  a  certain  date 
to  the  named  Scottish  port.  At  the  time  of 
entering  into  the  agreement  he  signed  a  docu- 
ment under  which,  after  promising  to  start  by 
a  certain  train  from  L.,  it  was  stipulated  that 
articles  should  be  signed  when  the  respondent 
had  got  on  board  the  steamship.  The  respon- 
dent never  left  L.  and  never  joined  the  ship. 
On  an  information  being  laid  against  him 
under  sect.  30a  of  the  Defence  of  the  Realm 
Regulations,  it  was  contended  on  his  behalf 
that,  as  he  had  not  signed  articles  in  accordance 
with  the  requirements  of  the  Merchant  Shipping 
Act  1394,  he  could  not  be  convicted,  as  he  had 
never  been  "  lawfully  engaged  "  within  the 
meaning  of  that  Act.  The  magistrate  before 
whom  the  case  was  heard  was  of  opinion  that 
there  had  been  no  lawful  engagement  inasmuch 
.as  no  ship's  articles  had  been  signed  by  the 
respondent,,  and  he  therefore  dismissed  the 
information.  Held,  that  the  learned  magistrate 
was  wrong ;  that  although  the  respondent  could 
not  have  been  forced  to  proceed  to  sea  unless 
he  had  signed  articles,  he  was  nevertheless 
guilty  of  an  offence  against  the  Defence  of  the 
Regulations  Consolidated  1917  in  that  he  was 
"  lawfully  engaged  "  within  the  meaning  of 
sect.  39a  of  the  regulations  when  he  entered  into 
the  agreement  with  D.,  and  that  the  caae  must 
be  remitted  to  the  magistrate  with  a  direction 
to  convict.  (Div.  Ct..  Darling,  Avory,  Shear- 
man, JJ.)    Hawt  v.  Brotcn    164 

3.  Desertion    of    teaman  —  Meaning  of 
behind" — MerehoMt      Shiwina  Act 


left 
1906 


behind"  —  MerehoMt      Shipping      Act  1906 
(6  Edw.  7,  e.  48),  s.  28.— The  respondent  was 
master  of  a  British  sailing  ship,  one  of  the 
crew  being  a  seaman  named  G.,  who  had  signed 
articles  at  Dublin  on  the  5th  Feb.  1915.  G. 
deserted  the  ship  at  New  York  on  the  25th 
May  1915  and  aid  not  rejoin  her  during  the 
voyage.  The  ship  arrived  at  Bristol  on  the  21st 
Aug.  1916  and  the  official  log  book  contained 
an  entry  recording  the  desertion  of  the  seaman, 
but  contained  no  statement  of  the  amount  due 
to  him  on  account  of  wages  at  the  time  when 
he  desertod  the  vessel.    On  a  summons  against 
the  respondent  under  sect.  28  of  the  Merchant 
Shipping  Act  1906  for  failing  to  enter  in  the 
official  log  book  as  soon  as  might  be  a  state- 
ment of  the  amount  due  to  G.,  a  seaman  left 
behind  out  of  the  British  Isles,  on  account  of 
wages  at  the  time  when  he  was  left  behind,  it 
was  contended  for  the  prosecution  that  a  sea- 
man who  deserted  his  ship  at  a  port  out  of  the 
British  Isles  and  was  not  brought  away  from 
such  port  by  such  ship  was  a  seaman  "  left 
behind  "  out  of  the  British  Isles  within  sect.  28 
of  the   Act,   and   it   was  contended   for  the 
respondent  that  a  deserting  seaman  who  had 
joined  another  vessel  and  had  left  the  port 
where  the  desertion  took  place  whilst  the  vessel 
still  remained  in  port  could  not  be  described 
as  a  seaman  "  left  behind."     It  was  proved 
that  the  ship  had  remained  in  port  at  least 
several  days  after  the  desertion,  and  that  prob- 
ably the  seaman  had  joined  another  vessel  and 
possiblv  was  on  his  way  to  England  before  the 
respondent  s  ship  left  New  York.    The  justices 
d"Smi.«ed  the  summons,  holding  that  there  was 
no  evidence  that  the  seaman   had   be#n  left 
behind,   but  that  there  was  every  reason  to 
believe  that  he  had  gone  to  sea  in  mother 
vessel    leaving   the   respondent  s  shiD  behind 
Held!'  that  the  word.  'Heft  behind  "  inc  uded 
a  deserting  seaman  as  to  whose  movements  the 
master  might  have  no  knowledge,  and  the  c*se 
must  be  remitted  to  the  )ustices  to  be  dealt 
with   acordmgly.    (Div.   a.   Darling  Avory. 
'Sankey,    JJ.)     Colboumc    and    another  v. 
lAtvrenee   
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.  Claim  by  ieame'n  for  wages — Claim  bp  master 
for  disbursement!— Claims  paid  by  stranger — 
Discharge  of  lien — Action  in  rem  by  those  who 
had  satisfied  the  liens  of  the  master  and  sea- 
man.— The  owners  of  a  steamship  who  were 
resident  in  New  Zealand  sold  her  through 
the  agency  of  a  firm  in  this  country  to  persons 
resident  in  this  country.  The  steamship  when 
sold  was  in  New  Zealand,  and  under  the 
contract  of  sale  was  to  be  delivered  in  New 
Zealand.  On  her  arrival  in  this  country  the 
master  and  crew  were  owed  sums  for  wages. 
The  original  owners,  who  had  undertaken  to 
engage  a  crew,  were  asked  to  pay  the  sums  due 
to  the  crew,  but  failed  to  do  so,  and  the  firm 
who  had  acted  as  their  agents  lor  the  sale  of 
the  steamship  paid  the  necessary  sums.  8hortly 
after  the  arrival  of  the  steamship  in  this  country, 
and  while  the  agents  for  the  sale  of  the  steam- 
ship were  paying  the  sums  due  for  wages  and 
disbursement*,  the  steamship  was  resold  by  the 
original  purchasers,  and  was  again  resold  before 
the  agents  of  sale  for  the  original  owners  issued 
a  writ  in  rem  and  arreated  the  vessel  seeking 
to  recover  the  sums  advanced  to  pay  the  wages 
and  disbursements.  Held,  that  persons  who 
advance  money  to  pay  the  masters'  disburse- 
ments and  seamen's  wages  without  getting  the 
protection  of  an  order  of  the  court  when  doing 
so  do  not  get  the  benefit  of  the  maritime  hen 
which  the  master  and  seamen  had.  Observa- 
tions on  the  question  whether  an  assignment  of 
&  debt  supported  by  a  maritime  lien  acta  as 
in  assignment of  the  lien.  (Hill.  J.)  The 
Pctone   

SECURITIES. 
See  Prise,  No.  56. 

SECURITY  FOR  COSTS. 
See  Prise,  No.  61. 

SEIZURE. 
See  Prise,  Nos.  34,  35,  39,  40. 

SEIZURE  IN  PORT. 
See  Prise,  Noa.  44,  56 

SEIZURE  OF  GOODS  ON  VOYAGE. 
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OF  WAR. 
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SUBROGATION. 
Sec  Seaman,  No.  4. 
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Value. 
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See  Carriage  of  Goods,  Not.  2.  12,  13,  19.  22,  24,  35- 
Prizc,  No.  U-Saltage,  Not.  4,  7. 

TIME  POLICY. 
See  Marine  Insurance,  Not.  4,  22,  25. 


TOWAGE. 
See  Carriage  of  Goods,  No.  1. 

TOWAGE  TO  DOCK  FOR  REPAIR. 
See  Murine  Insurance,  No.  22. 

TRADER'S  GOODS  ON  TRAN8PORT  SHIP. 
See  Carriage  of  Goods,  No.  31. 

TRADING  WITH  THE  ENEMY  PROCLAMA- 
TIONS 1914  AND  1915. 
See  Prite,  Not.  13,  51. 

TRANSFER  IN  TRANSITU. 
See  Prite,  No.  28. 

TRANSFER  OF  OWNERSHIP. 
See  Prite,  No.  48. 

TRANSFER,  REGISTRATION  OF. 
See  Registration  of  Transfer,  No.  1. 

TRANSHIPMENT. 
Sea  Carriage  of  Goods,  No.  lb-Prise,  Not.  10,  28. 

TRANSHIPMENT  OF  CARGO  TO  NEUTRAL 
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See  Prite,  No.  44. 

TRANSIT  OF  GOODS. 
See  Marine  Insurance,  No.  23. 
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See  Freight. 

TROOPSHIP. 
Set  Prite,  Not.  3,  62. 

TUGS  AND  LIGHTERS  ENGAGED  IN  LOCAL 
TRADE. 
See  Prise,  No.  40. 

ULTRA  VIRES. 
See  Marine  Insurance,  No.  14. 
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See  Marine  Insurance,  No.  2. 
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See  Carriage  cf  Goodt,  No.  29— Principal  < 

No.  L 


Agent, 


UNLOADING  BEFORE  PRIZE  PROCEEDINGS, 
dee  Prite,  No.  20. 

UNNEUTRAL  SERVICE. 
See  Prite,  No.  48. 

UNREPAIRED  DAMAGE. 
See  Marine  Insurance,  No.  25. 

UNSEA  WORTHINESS. 
See  Marine  Insurance,  No.  4. 


USAGE,  EVIDENCE  OF. 
See  Carriage  of  Goods,  No.  3. 
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VALUE. 

Charter-party  —  T.99  —  Ship  requisitioned  by 
Government— Liability  for  Lou  by  enemy  aetion 
—  Meaning  of  "  ascertained  value."  —  The 
claimant*,  tho  Lloyd  Beige  (Great  Britain) 
Limited,  a  British  company  under  Belgian  State 
control,  were  the  owners  of  the  steamship  P.,  a 


British  vessel,  which  they  purchased  on  the  30th 
May  1916  for  129,500/.  The  P.  was  then  under 
requisition  to  the  British  Government,  under  the 
charter-party  known  as  T.99,  whereby  the 
Government  undertook  to  pay  to  the  owners  the 
"  ascertained  value  of  the  steamer  at  the 


of  her  low,"  if  caused  through  enemy  action. 
The  P.  was  lost  by  enemy  action  in  Nov.  1917, 
while  still  under  such  requisition.  Her  value  at 
that  date  in  the  British  market  was  Ul.OOOi.  As 
the  owners  were  under  Belgian  control  they 
were  prohibited  by  regulations  under  the  De- 
fence of  the  Realm  Act  from  purchasing  another 
vessel  in  the  British  market  to  replace  the  P. 
The  price  in  the  neutral  market  was  at  the  rate 
of  651.  per  ton.  The  owners  contended  that,  aa 
they  were  prohibited  from  purchasing  in  the 
British  market,  they  could  only  replace  the  P. 
by  the  purchase  of  a  veasel  in  the  neutral 
market  at  65/.  per  ton,  which  for  a  vessel  of 
similar  size  would  amount  to  432,900/.,  and  they 
claimed  that  this  sum  was  the  ascertained  value 
of  the  vessel  at  the  time  of  her  loss;  alterna- 


tively they  claimed  the  sum  of  129.500/.,  which 
was  the  original  purchase  price  of  the  vessel. 


The  Controller  contended  that  the 
value  "  at  the  time  of  the  loss  was  the  value  of 
the  vessel  in  the  British  market.  The  umpire 
upheld  the  Controller's  contention  and  awarded 
the  sum  of  111,000/.  Held,  that  the  umpire's 
award  was  right,  the  "  ascertained  value  "  at 
the  time  of  the  loss  being  the  value  of  the  vessel 
in  the  British  market.  (Sankey,  JJ  Shipping 
Controller   ».    Lloyd    Beige    (Great  Britain) 

j   .,,  ; 
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VALUE,  EFFECT  OF  REQUISITION  ON. 
See  Carriage  of  Goods,  No.  30. 

VALUATION. 
See  Priee,  No.  26 


VIOLATION  OF  NEUTRALITY. 
8ee  Prise,  No.  55. 

VOID  OR  VOIDABLE. 
See  Sale  of  Goods,  Not.  6,  8. 

VOYAGE  POLICY. 
See  Marine  Insurance,  No.  15. 

WAGES. 
See  Seaman,  No.  4. 

WAIVER  OF  CONDITION. 
See  Sale  of  Goods,  No.  2. 

WAR  AND  MARINE  RI8K8. 
See  Salvage,  No.  3. 

"  WAR  REGION." 
See  Marine  Insurance,  No.  8. 

WAR  RISKS. 
See  Carriage  of  Goods,  Nos.  22,  30,  35—  Marine  I\ 
;,  Nos.  6,  10,  12,  13,  14,  15,  19,  20,  24,  25. 
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WARLIKE  OPERATIONS. 
See  Collision,  Not,  3,  6—  Marine  Insurance,  Nos.  20,  24. 

"  WARRANTED  FREE  FROM  ALL  CONSE- 
QUENCES OF  HO8TIUTIE8." 
See  Marine  Insurance,  No.  16. 

WEIGHT,  4c.,  UNKNOWN  CLAUSE. 
See  Carriage  of  Goods,  Noe.  17,  18. 

WRITTEN  WORDS  ON  PRINTED  FORM. 

t,  No.  26. 


WRONGFUL  SEIZURE. 
See  Prise,  No.  63. 

WRIT  IN  BUM. 
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H.  of  L.J      Bbbw  Vaxm  Steil,  Ibov,  A  Coal  Go.  Liu.  v.  Maoxiod  &  Go.      [H.  of  L. 


Jsftraae  of  lorta. 

Feb.  9,  12,  and  March  19, 1917. 
(Before  Lords  BUCEMABTEE,  Dunbdin.  Parkir 
of    Waddinotob,    Sumnke,   and  Wrbk- 

BUBT.) 

Bbbw  Vale  Steel,  Ibov,  isd  Goal  Oompabt 
Limited  «.  Maclsod  aed  Go.  (a) 

OB  APPEAL  FBOM  TBB  COUET  OF  APPEAL  IB 
BBOLAVD. 

Contract — War — Bale  of  ore — Stoppage  at  mine — 
Sellers' right  to  cease  to  supply — Exception  sus- 
pending  liability— «  Aftetom"  dfamas— Co*. 
struction  of. 

By  two  contract*  made  respectively  in  March  and 
Nov.  1914  the  respondents  agreed  to  tup  ply  the 
appellant*  with  a  certain  quantity  of  iron  ore 
from  a  particular  mine  in  Spain  by  monthly 
instalment*.  Each  contract  contained  a  sus- 
pensory clause,  providing  that  in  the  event  of 
r,  restraint  of  princes  or  Government,  or  other 
noes  beyond  the  personal  control  of  the 
'  or  seller,  affecting  (inter  ilia)  the  mine  at 
which  the  ore  was  intended  to  be  worked,  the 
contract  should  at  the  option  of  the  party  affected 
be  suspended,  wholly  or  partially,  according  to 
the  extent  of  the  cause  or  occurrence  during  the 
continuance.  In  consequence  of  the  war  the 
mineowners  lost  the  Qerman  market,  and  as  the 
mines  could  not  be  worked  at  a  profit  they  were 
closed  down,  and  notice  of  suspension  was  given 
by  the  respondents  to  the  appellants  under  the 
suspensory  clause. 
In  an  action  by  the  appellants  claiming  a  declara- 
tion that  the  respondents  were  not  entitled  to 
suspend  the  operation  of  the  contracts, 
Held,  that  the  mine  was  affected  by  the  war 
although  there  had  been  no  physical  interference 
with  it  by  warlike  operations,  and  the  retpondents 
were  there/ore  entitled  to  give  notice  suspending 
the  contracts  until  such  time  as  the  supplies 
might  recommence. 
Decision  of  the  Court  of  Appeal  affirmed. 

Appeal  bj  the  Colliery  Com  pan  j  from  a  decision 
of  tbe  Court  of  Appeal  (Lord  Reading.  O.J.. 
Warrington,  L  J.,  and  Lusb,  J.)  which  affirmed 
a  decision  of  Bailhsche,  J.  in  the  Commercial 
Court. 

The  appellants  carry  on  business  at  Ebbw  Yale, 
in  Monmouthahire.    The  reapondenta  carry  on 

(•■>  luportod  hr  w.t 
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as  iron  ore  merchant*  and  importers  in 
Glasgow,  and  they  had  a  branch  honse  at  Bilbao. 
Befoie  the  outbreak  of  tbe  present  war  the  appel- 
lants entered  into  a  contract  with  the  respondents 
to  purchase  from  them  15,000  tone  of  Azpe- 
Arrazola  calcined  apathio  iron  ore,  to  ba  delivered 
at  the  appellants'  wharf  at  Newport,  Mon.,  as 
ordered,  in  equal  monthly  quantities,  from  Msy 

1914  to  Sept  1914,  according  to  mutual  arrange- 
ment. By  tbe  second  contract,  entered  into  after 
the  commencement  of  tbe  war,  the  appellants 
purchased  from  the  reepondents  a  further  10,000 
to  the  same  ore,  deliveries  to  follow  tbe  first  con- 
tract at  the  same  rate. 

Each  of  the  contracts  contained  the  following 
atrikes  clause: 

In  the  event  of  war,  restraint  of  prinoea  or  Govern, 
ments.  revolutions,  civil  commotion,  imminent  hoetili- 
ties,  blockade  of  shipping  or  delivery  porta,  accidents, 
strikes,  lock -onto,  political  disturbances,  riots,  epidemics, 
quarantine,  fire,  frosta,  floods,  snow,  the  set  of  God, 
perils  and  dangers  of  the  eeaa  and  of  navigation, 
explosions,  negligenoeof  pilot,  master  or  seaman,  delays, 
interruptions,  or  stoppage  of  work  through  failure  of 
usual  ooal  supply,  fores  majeure,  breakdowns  of 
machinery,  or  other  occurrences  beyond  the  personal 
oontrol  of  the  buyer  or  seller,  affecting  the  mines, 
ships,  railwajs,  docks,  wharves,  farnaoes,  or  works, 
from,  by  means  of,  or  at  whioa  the  ore  is  intended 
to  be  worked,  conveyed,  received,  smelted  or  manu- 
factured, this  contract  shall,  at  the  option  of  the 
party  affected,  be  suspended,  wholly  or  partially, 
according  to  the  extent  of  the  oause  or  occurrence 
during  the  oonticoanoe  thereof.  Any 
or  dispute  to  be  settled  by  arbitration. 

In  the  summer  of  1914,  owing  to  a  strike,  the 
appellant*'  furnaces  had  to  be  damped  down, 
and  they  were  unable  to  take  delivery  under  the 
first- mentioned  contract.  No  question,  however, 
arose  in  this  appeal  with  regard  to  this  delay  in 
delivery,  and  tbe  second  contract  was  entered  into 
in  Not.  1914  to  follow  on  the  first  Daring  Oct 
and  Not.  1914  and  Jan.  1915  slightly  lesB  than 
8000  tons  of  ore  were  in  all  delivered.  In  Jan. 

1915  the  reapondenta  had  in  "  binge  "  at  Bilbao 
about  14,000  tons  of  this  ore  available  for 
delivery,  and  they  chartered  a  vessel— the  steam- 
ship Juan  of  a  carrying  capacity  of  2000  tons — 
to  make  nine  consecutive  voyages  to  fulfil  the 
contract  under  whioh  some  17,000  tons  had  to  be 
delivered. 

In  Feb.  1915  the  mine  was  closed  down  owing 
to  tLe  effect  of  the  war  npon  its  financial  position 
by  shutting  ont  the  German  market,  and  there 
also  an  extraordinary  rise  in  freight  ow*og 
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to  the  shortage  of  shipping  consequent  on  the 
war.  The  respondent,  on  learning  of  the  stop- 
page of  the  mine,  gave  notice  to  the  appellant* 
that  in  consequence  of  the  European  war  and 
the  abnormal  position  thereby  created  they  sus- 
pended the  contract.  The  appellants  then  com- 
menced these  proceedings,  claiming  a  declaration 
that  the  respondents  were  not  entitled  to  suspend 
the  operation  of  the  contracts.  In  justification 
of  the  suspension  the  respondents  relied  upon 
(o)  the  stoppage  of  the  mine ;  and  (6)  the  shortage 
of  shipping  and  consequent  rise  in  freights. 

Bailhache,  J.  and  the  Court  of  Appeal  held 
that  the  war  was  the  effective  cause  of  the  stop- 
page of  tbe  mine,  and  on  that  ground  the  sus- 
pension was  justified. 

The  plaintiffs  appealed. 

Sir  John  Simon,  K.O.  and  Leslie  Scott,  K.O. 
(Micklethwait  with  them)  for  the  appellants  — 
Tbe  courts  below  were  wrong  in  dismissing  the 
action.  Whatever  happened  at  the  mine  oould 
not  give  the  respondents  a  right  to  suspend 
under  the  contract,  for  the  performance  of  the 
contract  was  not  thereby  affected  within  the 
meaning  of  the  clause.  The  power  to  suspend 
only  comes  into  operation  if  the  deliveries  were 
delayed  by  the  war  as  the  oemea  cauaan*  of  the 
delay,  and  then  only  to  the  extent  of  suoh  delay. 
Bailhache,  J.  and  the  Court  of  Appeal  both  held 
that  tbe  respondents  oould  not  succeed  on  the 
ground  that  it  was  advisable  for  financial 
reasons  to  close  the  ontpnt  of  the  mine,  or  by 
reason  of  the  shortsgeof  shipping  and  consequent 
rise  in  freight.  Lord  Herschell  in  The  Xantho 
(6  Asp.  Mar.  Law  Oas.  207;  57  L.  T.  Rep.  701; 
12  A.  0.  503,  at  p.  509).  overruling  Woodley  v. 
Mxchell  (5  Asp.  Mar.  Law  Cae.  71 ;  48  L.  T. 
Rep.  599;  11  Q.  B.  Div.  47),  explains  the 
principle  of  the  doctrine  of  oasts  proximo,  and 
that  doctrine  has  no  application  here.  Even 
assuming  that  tbe  war  was  an  approximate  cause 
of  the  stoppage  of  the  output  of  the  mines, 
nevertheless  tbe  sailers  had  a  large  supply  of 
this  ore  stored  in  bings  awaiting  shipment,  and 
they  should  have  allocated  the  stock  in  hand 
towards  the  contract 

Roche,  K.0.  (B.  A.  Wright  with  him)  for  the 
respondents. — The  clause  relied  on  by  tbe  respon- 
dent* is  an  affection  clause,  and  cannot  be  turned 
in  a  preventive  clause.  The  war  was  an  event 
affecting  the  mines.  It  was  not  necessary  for 
them  to  show  that  they  were  totally  prevented 
by  suoh  event  from  making  further  deliveries. 
It  was  enough  to  establish  the  fact  that  they  were 
substantially  affected  in  the  performance  of  the 
contract  by  snob  event  and  stoppage.  [He  was 
stopped.] 

The  House,  having  taken  time,  dismissed  the 
at)  oaal. 

Lord  Buckmastkb— The  appellants  in  this 
case  are  a  coal,  steel,  and  iron  company,  carrying 
on  business  at  Ebbw  Vale,  in  tbe  county  of  Mon- 
mouth, and  tbe  respondents  are  a  firm  of  iron  ore 
merchants,  having  their  chief  place  of  business 
at  Glasgow,  and  a  branch  house  at  Bilbao.  Tbe 
business  of  the  respondents  is  to  import  ore  into 
tbe  United  Kingdom,  partly  to  satisfy  contracts 
already  made  and  partly  to  Btore  and  sell  as 
opportunity  offers.  One  special  class  of  ore  in 
which  they  deal  comes  from  a  mine  in  Spain, 


situate  about  thirty  miles  from  Bilbao,  called  tbe 
Axpe  Arrazola  Mine,  and  it  was  with  the  ore 
from  these  mines  that  the  present  dispute  is 
concerned. 

On  tbe  16th  March  1914  the  respondents 
contracted  with  the  appellants  for  the  sale  to 
them  of  15,000  tons  of  this  ore  to  be  delivered  by 
monthly  deliveries  from  May  to  September  1914, 
ex  steamer,  at  one  of  the  appellants'  wharves  at 
Newport  The  oontraot  contained  special  pro- 
visions as  to  the  size  of  the  steamer  by  which 
delivery  was  to  be  made,  but  in  the  view  that  I 
take  of  this  matter,  those  provisions  are  imma- 
terial. Tbe  last  clause  of  tbe  oontraot  was  a 
clause  entitling  either  party  in  certain  events 
wholly  or  partially  to  suspend  the  oontraot  It 
is  in  these  words :  [His  Lordship  read  the  clause 
set  out  above,  and  continued  .-] 

In  order  to  give  full  effect  to  the  appellants' 
argument  it  will  be  necessary  to  examine  tbe 
clause  in  detail,  hut  a  general  consideration  of  its 
terms  shows  that  the  circumstances  contemplated 
as  giving  rise  to  the  option  are  not  confined  to 
matters  which  prevent  the  fulfilment  of  the 
oontraot  A  strike  at  the  buyers'  works  is  one  of 
the  conditions  enabling  suspension,  but  this 
certainly  does  not  prevent  the  oontract  being 
carried  out,  since  the  contract  is  completed  when 
the  ore  is  delivered  at  the  appellants'  wharves  at 
Newport. 

On  the  2nd  Nov.  1914  a  second  oontract  was 
made  between  the  same  parties  and  in  the  same 

terms  for  the  sale  of  a  farther  10,000  tons  of  the 
ore.  Delays  took  place  in  the  deliveries  under 
the  first  contract.  It  is  not  necessary  to  inquire 
into  the  cause  of  these  delays.  They  were  due  to 
the  action  of  the  appellants,  but  it  is  no  part  of 
the  respondents'  case  on  this  appeal  that  that 
action  constituted  any  breach  of  the  oontract.  In 
Feb.  1915,  owing  to  these  delays,  only  7980  tons 
of  the  ore  had  been  delivered,  consequently  7020 
remained  for  delivery  under  the  firat  contract  and 
the  full  10,000  under  the  second,  making,  in  round 
figures,  17,000  tons. 

The  respondents  had  no  control  over  the  mine 
from  which  the  ore  was  obtained.  This  was 
worked  by  a  company  which  had  very  large  trade 
transactions  with  Germany.  Owing  to  the  war, 
these  trade  relations  were  severed,  and  in  conse- 
quence, on  the  10th  Feb.  1915,  the  mine  was 
close  down  and  all  further  deliveries  ceased.  Oa 
tbe  23rd  Fab.  1915  the  respondents  accordingly 
served  open  the  appellants  notice  of  suspension 
under  tbe  clause  to  which  reference  bad  been 
made.  The  appellants  deny  that  ciroumstances 
had  arisen  which  justified  suoh  a  notice  and  tbe 
determination  of  this  question  is  the  only  matter 
in  dispute  on  this  appeal. 

The  grounds  upon  wh;oh'the  appellants  support 
their  case  are  these  : 

They  say  that  at  the  time  when  the  notice  was 
served  there  remained  at  Bilbao  in  the  respon- 
dents' depot,  or  as  it  is  described  in  the  evidence 
"  in  bing."  14,000  tons  of  ore ;  that  the  respon- 
dents had  been  able  to  charter  a  ship  known  as 
the  Juan  which  would  aatiefy  the  conditions  of 
the  oontract  as  to  size  of  tbe  vessel  and  that  they 
had  control  of  this  vessel  for  a  time  sufficiently 
long  to  enable  tbem  to  tranship  the  whole 
14,000  tons. 

These  14,000  tons,  therefore,  they  say,  the 
respondents  ought  to  have  delivered  under  the 
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contract,  and  to  this  oxtent 
•  of  the  mine  did  not  affect 


rar  and  stoppage 
bo  a*  to  justify 


In  support  of  this  oontention  they  arge  that  the 
suspension  olanae  in  the  contract  is  to  be  read 
with  the  following  interpretations : 

First,  that  "  the  event  of  war  affecting  the 
mines"  means  that  the  mines  are  actually 
affected  by  the  havoc  and  ravage  of  war,  and  that 
the  way  in  whiob  the  mines  were  sffeoted  is  in 
the  present  oaee  too  remote  to  be  within  the 
meaning  of  the  clanse. 

Secondly,  they  contend  that  the  whole  clause 
only  applies  so  far  as  the  future  ore  to  be  won 
from  the  mine  is  concerned,  and  that  the  phrase 
■  at  whiob  the  ore  is  intended  to  be  worked  "  is 
equivalent  to  "at  which  the  ore  necessary  for 
satisfying  future  deliveries  is  intended  to  be 
worked."  Finally,  they  say  that  the  respondents 
were  not  sffeoted  to  the  extent  of  the  14,000  tons, 
since  these  were  available  for  satisfying  the 
contract,  snd  that  the  phrase  "to  the  extent  of 
the  cause  or  occurrence,"  which  limits  the  right 
of  suspension,  means  the  extent  to  whiob  one  of 
the  specified  causes  has  in  fact  prevented  the 
contract  from  being  performed. 

I  am  unable  to  agree  with  this  interpretation 
in  any  single  particular,  hat,  before  considering 
\  clause  in  < 


detail  for  the  purpose  of  explaining 
the  reasons  which  have  led  to  this  conclusion, 
it  will  be  desirable  to  state  the  ciroomstancea 
under  which  the  14,000  tons  had  been  collected 
at  Bilbao. 

In  the  ordinary  course  of  business,  the  ore  is 
calcined  as  soon  as  it  is  recovered  from  the  mine. 
By  this  means  all  the  moisture,  of  which  there  is 
a  considerable  amount,  is  driven  off.  It  is  then 
brought  down  by  railway  near  to  Bilbao,  put  into 
barges  on  the  river  and,  in  the  ordinary  course, 
taken  from  the  barges  direct  into  the  loading 
steamer.  It  is  only  when  there  are  no  steamers 
ready  to  load  that  it  is  pat  on  land  and  is  then 
deposited  in  a  bing.  It  is  obvious  that  for  the 
purpose  of  satisfying  such  contracts  as  those 
that  are  in  question  in  the  present  proceedings, 
it  would  be  the  height  of  folly  for  the  respondents 
to  store  the  ore  in  bing  unless  they  were  com- 
pelled to  do  so.  When  so  stored  it  proceeds 
rapidly  to  reaasimilate  moisture.  The  price 
which  the  respondents  pay  for  the  ore  is  the  price 
per  ton  as  delivered  in  the  United  Kingdom,  while 
the  price  which  they  receive  for  it  under  the 
present  contract  is  on  a  certain  percentage  of  iron 
in  each  ton.  It  follows,  therefore,  that  to  allow 
the  ore  to  absorb,  as  it  well  may  do,  from  7  per 
cent  to  8  per  cent,  of  moisture  (a  rate  which,  in 
special  cases,  has  been  known  to  go  as  high  as 
16  per  cent.)  would  mean  that  the  respondents 
would  both  be  paying  purchase  price  and  freight 
for  the  conveyance  of  water  aero  i  a  the  sea,  without 
receiving  any  money  for  the  commodity. 

There  is  no  evidence  that  the  14,000  tons  so 
deposited  had  ever  been,  in  the  intention  of  the 
respondents,  assigned  to  the  satisfaction  of  this 
contract.  They  were  in  the  habit  of  shipping 
about  100,000  tons  of  this  ore  a  year.  That  they 
would  have  been  at  perfect  liberty,  without  breach 
of  contract,  to  deal  with  this  ore  as  they  pleased 
is  not  really  in  dispute.  There  was  no  difference 
in  the  position  of  the  ore  at  Bilbao  from  that  of 
other  deposit  of  ore  that  tbey  might  have  had 
their  control  at  Glasgow  or  elsewhere,  and 


there  is  nothing  to  show  that  they  ever  had 
assigned,  even  in  their  own  minds,  this  ore  in 
bing  to  the  satisfaction  of  the  appellants'  con- 
tract. Appropriation  of  the  ore,  in  the  sense  of 
determining  the  legal  right  of  the  respondents 
to  deal  with  the  ore  as  they  pleased,  was  only 
faintly  argued,  and  is  indeed  incapable  of  being 
made  the  subjeot  of  serious  argument 

In  these  circumstances,  I  am  clearly  of  opinion 
in  the  first  place  that  the  mine  was  affected  by 
the  war.  There  is  nothing  in  the  contract  to 
limit  the  war  there  mentioned  to  a  war  in  whioh 
Spain  or  the  United  Kingdom  shall  be  involved. 
There  mast,  therefore,  have  been  something  in 
contemplation  by  the  parties  other  than  the 
physical  interference  with  the  mine  doe  to  war- 
like  operations.  There  can,  I  think,  be  no  doubt 
that  if  anyone  had  been  asked  why  the  mines 
had  closed,  be  would  have  answered  without 
hesitation  that  they  had  dosed  owing  to  the  war, 
and  the  answer  would  have  been  perfectly 
accurate. 

The  phrase  "  at  whioh  the  ore  is  intended  to  be 
worked  will  not  support  the  meaning  for  which 
the  appellants  contend.  They  say  that  the  ore  in 
the  bing  was  "  the  ore  intended  to  be  conveyed," 
and  that  it  was  not  affected  by  anything  happen- 
ing to  the  mines,  for  it  had  left  the  mine  for 
good.  How  the  case  would  have  stood  if  the 
sellers  had  evinced  any  intention,  by  giving  notioe 
or  in  some  similar  way,  to  satisfy  the  contract 
with  that  stock  of  ore  pro  tanto  and  not  otherwise, 
need  not  be  decided,  for  enoh  was  not  the  fact. 
When  the  contract  was  made  the  "  ore  intended  " 
was  simply  Axpe  Arrazola  ore,  and  nothing  had 
happened  to  give  the  term  a  more  limited 
meaning.  The  sellers  were  still  free  to  supply 
ore  wholly  and  directly  from  the  mine  or  wholly 
or  partly  from  the  bing  ss  they  chose.  The  real 
question  therefore  is  were  the  respondents  affected 
by  what  occurred  P  They  olearly  were ;  for  they 
were  unable  to  obtain  from  the  mine  the  deliveries 
on  which  they  were  entitled  to  rely  for  the 
satisfaction  of  the  contract.  It  is  no  answer  to 
this  to  assert  that  they  could  have  satisfied  the 
contract  out  of  the  material  in  stock.  So,  no 
doubt,  to  a  large  extent  tbey  could,  but  this 
would  have  prevented  them  from  dealing  with 
that  store,  as  they  were  olearly  entitled  to  do,  by 
sale  to  other  person*,  it  may  be,  at  a  better  price 
and  under  more  favourable  terms ;  it  ia  impossible, 
in  these  circumstances,  to  say  that  they  were  not 
affected  parties. 

There  remains  the  consideration  of  the  extent 
to  which  tbey  were  thus  affected.  The  extent  was 
measured  by  the  cut-off  of  the  whole  of  their 
future  supplies.  Had  the  mine  only  partially 
olosed,  it  might  be  that  they  would  only  have 
been  able  to  excuse  delivery  to  the  extent  to 
whioh  such  partial  cessation  of  output  interfered 
with  their  receipts  of  ore,  but  as  the  whole  i 
of  their  supply  was  stopped,  I  think  they 
affected  to  the  whole  extent  of  their  contract 
until  such  time  as  the  supplies  might  recom- 
mence. 

I  am,  therefore,  of  opinion  that  the  judgment 
of  Bailhache,  J.  and  that  of  the  Court  of  Appeal  is 
correct,  and  that  this  appeal  should  be  dismissed 
with  costs. 

Lord  Parker  of  Waddington  desires  me  to  saj 
he  has  seen  the  judgment  I  have  juat  read 
concurs  with  it 
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Lord  Dunkdin  — I  agree.  I  need  only  say  I 
entirely  concur  in  the  judgment  that  ha*  been 
delivered. 

Lord  Sum bbb. — I  hare  had  an  opportunity  of 
considering  the  judgment  in  print,  and  agree 
with  it. 

Lord  Wren  bury. —I  also  concur. 

Solicitor*  for  the  appellants,   Herbert  Smith, 
Qose,  King,  and  Oregon/,  for  Colbome,  Coulman, 
and  Laurence,  Newport,  Mon. 
SjUoitora  for  the  respondent*,  BottereU  and 


Supreme  Court  of  Ijuiicatnr*. 

COURT  OF  APPEAL 

Jan.  23,  24,  25,  and  Feb.  26.  1917. 
(Before  Swinpbn  Eady,  Bankes,  and 
Scbuttoh,  LJJ.) 
Lbyland  Shipping   Company   Limitbd  v. 
Nobwich  Us  ion  Fibb  Insubancb  Socibty 
Limitbd.  (a) 

APPEAL  FROM  THB   KING'S    BBNCH  DIVISION. 

Insurance  (marine) — Perile  of  the  tea — Exception  of 
••consequence*  of  hostilities" — Vessel  torpedoed 
Removal  into    harbour— Transfer  to  outer 
btrth— Grounding— Lots — Liability  of  insurer. 

The  plaintiffs  insured  their  vessel,  the  T.,  with  the 
deftndants  against  ordinary  marine  perils.  The 
policy  contained  an  exception  clause  by  which 
"consequences  of  hostilities"  were  excepted  from 
He  scope.  The  I.  was  torpedoed  n«ar  Havre. 
Although  the  vessel  was  badly  damaged,  the 
incoming  water  was  kept  under  by  the  pumps, 
and  she  contrived  to  get  into  Havre  Harbour. 
Bod  weather  during  the  night  caused  her  to 
bump,  and  the  harbour  authorities,  fearing  she 
would  sink  in  the  inner  berth  which  she  then 
occupied,  directed  her  removal  to  am  outer  berth. 
When  the  tide  fell  the  vessel  grounded,  and  the 
additional  strain  caused  her  to  make  more  water. 
Subsequent  tides  caused  further  damage,  and 
the  vessel  ultimately  became  a  total  his.  In 
an  action  on  the  policy,  Rowlatt,  J.  held  that 
the  vessel  was  lost  as  a  "  consequence  of  hos- 
tilities "  and  hot  through  ordinary  perils  of  the 
eta,  and  thai  therefore  the  defendants  were  not 
liable  under  the  policy. 

Held,  that  the  torpedoing  of  the  vessel  was  the 
proximate  cause  of  the  lose,  the  chain  of  causa- 
tion never  having  been  broken  from  the  time  she 
wai  hit  until  she  sank.  The  loss  was  a  conse- 
quence of  hostilities,  and  the  plaintiffs  could  not 
recover  on  ifie  policy. 

Beisoher  v.  Borwick  (7  Asp.  Mar.  Law  Cos.  493 ; 
71  L.  T.  Rep.  236  ;  (1894)  2  Q.  B.  550)  followed. 

Judgment  of  Rowlatt,  J.  affirmed. 

Appbal  by  the  plaintiff*  from  a  decision  of 
Rowlatt,  J.,  reported  115  L.  T.  Rip.  219. 

The  facta  and  argument*  appear  sufficiently 
from  the  judgment*. 

Leslie  Scott,  K.G.  and  W.  N.  Raeburn  for  the 

plaintiffs.   

(a>  amoruxi  by  EvwABi)  J.  M.  CHArux.  Esq 


R.  A.  Wright  ( 
the  defendants. 


K.O.  with  him)  for 

Cur.  adv.  vulL 

Feb.  26. — Swinpbn  Eady,  L.  J.  read  the  follow* 
ing  judgment : — The  plaintiff*'  claim  i*  for  a 
loss  under  a  time  policy  of  marine  insurance 
upon  the  steamship  Ikaria.  The  oaae  wis  tried 
without  a  jury  .before  Rowlatt,  J.,  who  gare 
judgment  for  the 


The  plaintiff*  allege  that  the 
and  wa*  lost  through  peril*  of  the 
peril*  covered  by  the  policy.  The  defendant* 
deny  this,  and  contend  that  the  ship  sank  after 
and  directly  in  consequence  of  being  torpedoed 
off  Havre  by  a  German  submarine,  being  a 
matter  excepted  from  the  policy  by  a  warranty 
in  the  following  form  :  "  Warranted  free  of 
capture,  seizure,  and  detention,  and  the  oon se- 
quences thereof,  or  any  attempt  thereat,  piracy 
excepted,  and  alao  from  all  consequences  of 
hostilities,  or  warlike 
or  after  declaration  of 

On  the  30th  Jan.  1915,  during  the  currency  of 
the  policy,  the  ship  was  on  a  voyage  from  South 
America  to  Havre  and  London  with  a  cargo  of 
sugar,  cocoa,  coffee,  bran,  and  hide*.  When  about 
twenty-five  miles  north-west  of  Havre  the  vessel 
wa*  stopped  to  await  a  pilot  just  before  half-past 
twelve  (noon).  Suddenly  the  captain  and  cbief 
officer  saw  approaching  the  ship  the  wake  of  a 
torpedo,  about  30ft.  away  forward  of  the  port 
beam,  and  almost  immediately  a  great  explosion 
occurred,  the  torpedo  having  struck  the  vessel 
on  the  port  aide  abreast  of  No.  1  hatch.  A  large 
hole  was  made  there  in  the  side  of  the  vessel, 
3 15  metre*  wide  and  2  6  metre*  high,  4ft.  below 
the  water-line  in  her  then  trim ;  a  huge  column 
of  water  wa*  sent  up,  which  fell  on  deck  and  burst 
out  the  bulwark*  on  the  port  side ;  numerous 
piece*  of  the  metal  of  the  torpedo  fell  on  the 
deck.  The  vessel  began  immediately  to  settle 
down  by  the  head ;  according  to  the  ohief  offioer, 
they  sounded  and  found  No.  1  hold  filled  with 
water,  some  water  in  No.  2,  and  the  fore  peak 
practically  half  full.  The  captain  ordered  the 
boats  out,  and,  as  the  vessel  appeared  to  be  sinking, 
he  and  the  orew  left  the  ahip  and  boarded  a  tug 
which  wa*  oloee  by.  The  weather  was  fine  and 
the  sea  smooth.  About  an  hour  later  the  vessel, 
although  much  down  by  the  head,  appeared  to 
have  stopped  sinking,  and  the  captain  with  part 
of  the  crew  again  boarded  her,  and,  with  her  own 
steam  and  the  ascistanoe  of  a  tug  and  a  mine- 
sweeper, reached  the  outer  harbour  of  Havre 
about  9  30  p.m.,  and  was  berthed  at  the  extension 
quay  (Quai  d'E  scale)  shortly  afterwards.  At  thia 
time  the  vessel  wa*  some  17ft  down  by  the  head. 
Previous  to  the  injury  her  draught  was  23ft  Sin- 
forward  and  23ft  9 in.  aft;  after  the  injury  and 
when  entering  the  harbour  she  wa*  drawing  32ft 
forward  and  15ft  aft  She  waa  drawing  too  muoh 
water  to  be  able  to  proceed  to  the  inner  harbour 
or  to  enter  a  dry  dock. 

In  the  meantime  instructions  had  been  given  to 
the  Salamander,  a  pumping  steamer,  to  get  up 
steam,  and  this  vessel  oame  alongside  as  soon  as 
the  Ikaria  was  berthed  at  the  Quai  d'Escale, 
about  1030  p.m.,  and  commenced  pumping  at 
once,  and  continued  to  do  so  all  night.  Arrange- 
ments were  also  made  with  a  stevedore  to  bring  a 
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to  discharge  cargo  forward  in  order  to 
lighten  her.  Th  e  stevedore's  gang  oommenoed 
on  Bncdaj  morning  about  7.30,  bat,  after  du< 
charging  some  sixty  tone  of  cargo,  they  were 
ordered  to  cease  work  between  11.30  am.  and 
noon.  On  Saturday  night  a  gale  had  sprang  np 
and  increased  on  Snnday ;  there  was  a  great 
swell,  and  the  pumping  steamer  was  quite  unable 
to  continue  her  pumping  operations  alongside  the 
liana;  the  ships  were  bumping  together,  and, 
the  Iharia  bumping  against  the  quay,  the  pump- 
ing connections  were  broken,  and  the  weather 
was  so  bad  that  it  was  impossible  to  continue 
pumping.  According  to  the  master  of  the  pom p- 
mg  steamer,  their  pumps  gained  on  the  water  at 
first,  but  not  afterwards,  as  rivets  were  coming 
out  and  the  ship  wa«  opening  where  she  had  been 
torpedoed,  and  was  strained  by  the  swelling  of 
the  cargo. 

It  is  manifest  from  the  evidence  that  the  injury 
from  the  torpedo  not  only  involved  the  oollision 
bulkhead,  bat  also  extended  to  the  bulkhead  aft 
of  No.  1  bold.  There  was  considerable  discrepancy 
between  the  ship's  log  and  the  engine  log  as  to 
the  effect  of  the  ship's  pumps.   The  latter  records 
that  on  the  day  of  the  injury  No.  2  bold  was 
making  water,  with  the  ballast  pomp  keeping  it 
down.   On  the  m it  day  (Sunday)  the  water  in 
tbe  hold  was  gaining  on  the  pump;  at  11  a.m. 
3ft.  of  water  in  No.  2  bold,  at  1  p.m.  6ft.  and 
still  rising.   Tbe  deck  log  gives  quite  a  different 
story.   Bat  in  any  case  tbe  water  was  rising  in 
the  ship,  when  about  noon  on  Sunday  she  was 
required  to  leave  the  Qoai  d'Escale.  Between 
11  am.  and  noon  a  conference  of  .the  port 
engineers  of  Havre  took  place,  and  it  was  then 
and  there  decided  that  it  would  be  moBt  dangerous 
to  leave  a  ship  in  a  sinking  condition  at  the 
Qaai  d'Escale,  at  the  entranoe  to  the  inner 
harbour  and  docks,  where  if  she  sank  she  might 
obstruct  tbe  fairway  and  hinder  the  docking  of 
the  British  naval  transports  and  supply  ships. 
Tbe  Qaai  d'Eacale  during  the  war  is  used  entirely 
for  military  purposes,  and  is  not  a  berth  for 
ordinary  merchant  ships — tbe  vessel  was  placed 
there  temporarily,  owing  to  her  injured  condition, 
with  a  view  to  saving  her  if  possible.   When  it 
was  seen  that  the  salvage  pumps  had  to  leave  ber 
and  that  her  head  bad  not  been  raised  appreciably 
by  the  cargo  discharged,  the  risk  of  her  sinking  at 
that  berth  was  too  great  to  allow  of  her  remaining 
there,  and  she  was  ordered  to  tbe  Batardeau, 
»here  ehe  was  moored.    Tbe  same  Sunday  after- 
noon the  ship  took  the  ground  forward  as  tbe  tide 
receded,  but  floated  sgain  with  the  rise  of  tbe  tide 
about  8  p,m.  On  Monday,  the  1st  Feb.,  the  ship 
grounded  at  each  ebb,  but  floated  again  with  the 
Hood  tide.  Early  on  tbe  morning  of  Tuesday,  tbe 
2nd  Feb.,  the  engine-room  forward  bulkhead  gave 
way,  the  ship  grounded,  and  did  not  Host  again, 
and  became  a  total  loss. 

Tbe  plaintiffs  contended  that  the  vessel  was 
lost  by  perils  of  the  sea;  that  tbe  bulkhead 
between  No.  1  and  No.  2  hold  remained  substan- 
tially intact  until  the  vessel  broke  ber  back  after 
tbe  third  grounding ;  that  the  bulkhead  gave  way 
owing  to  the  grounding  and  not  from  the  pressure 
of  water  upon  it ;  and  that  she  was  finally  wrecked 
by  reason  of  taking  the  ground  at  her  forefoot 
while  her  stern  was  water-borne.  Tbe  plaintiffs' 
ca*G  w&a  that  tbe  judgment  of  Rowlatt,  J.  was 
erroneous,  as   the  Teasel  grounded  at   her  1 


anchorage  in  the  outer  harbour,  near  tbe  break- 
water, and  in  consequence  became  a  total  loss; 
that  snob  grounding  was  an  ordinary  peril  of  the 
seas,  for  which  the  defendants  were  liable  nnder 
the  policy. 

In  oases  of  marine  insurance  it  is  well  settled 
that  it  is  only  the  proximate  cause  which  ia  to 
be  regarded,  and  that  an  underwriter  is  not  liable 
for  any  loss  not  proximately  caused  by  the  perils 
insured  against.   This  rale  is  based,  as  Lindley, 
hJ.  stated  in  Reiechtr  v.  Borwiek  (7  Asp.  Mar. 
Law  Gas.  493;   71  L.  T.  Rep.  238;  (1394) 
2  Q.  B.  560),  on  tbe  intention  of  tbe  parties  as 
expressed  in  the  contract  into  which  they  have 
entered  ;   bat  tbe  onus  must  be  applied  with 
good  sense,  so  as  to  give  effect  to,  and  not  to 
defeat,  those  intentions.    The  policy,  with  tbe 
warranty,  effects  an  insurance  against  perils  of 
tbe  sea  other  than  snob  perils  of  the  sea  as  are 
the  direct  and  im  mediate  oonsequence  of  hostilities 
or  warlike  operations.    Wheve,  in  the  case  of  a 
vessel  at  sea,  sea  water  Hows  into  her  through  an 
opening  in  such  quantities  that  the  vessel  sinks 
and  is  lost,  that  is  a  loss  through  a  peril  of  the 
Be  a.    If  the  opening  were  made  by  a  hostile  shell, 
and  in  oonsequence  the  vessel  fills  and  sinks,  the 
loss  would  still  be  by  a  peril  of  the  sea,  bat,  being 
the  direct  and  immediate  consequence  of  hostilities, 
such  a  loss  would  not  be  recoverable  under  a  policy 
in  the  form  of  the  present  one. 

In  Hamilton,  Frater,  and  Co.  v.  Pandorf  and  Co. 
(6  Asp.  Mar.  Law  Gas.  212 ;  57  L.  T.  Rep.  726 ; 
12  App.  Gas.  618)  the  loss  was  through  a  peril  of 
tbe  sea,  and  none  the  less  so  because  it  was  a  rat 
which  made  the  hole  through  which  the  sea  water 
entered  and  occasioned  tbe  damage.  In  Dudgeon 
v.  Pembroke  (3  Asp.  Mar.  Law  Oas.  393  ;  31  L.  T. 
Rep.  31;  36  L  T.  Rep.  382;  L.  Rsp.  9 
Q.  B.  581;  2  App.  Oas.  281)  there  was  a 
loss  by  perils  ot  the  aea,  and  the  unsea- 
worthiness of  the  vessel  did  not  prevent  the 
assured  from  recovering,  as  there  was  not  any 
implied  warranty  of  seaworthiness.  In  Beisekerr. 
Berwick  [tup.),  if  the  policy  bad  been  s gainst 
perils  of  tbe  sea,  with  an  exception  of  or  warranty 
against  damage  received  in  collision  with  any 
object  and  the  oonseqnenoes  thereof,  the  assured 
would  not,  in  my  opinion,  have  been  entitled  to 
recover. 

As  the  policy  against  sea  perils  in  the  present 
case  contained  a  warranty  against  all  conse- 
quences of  hostilities  or  warlike  operations,  the 
question  arises,  Was  tbe  los*,  assuming  it  to  be 
by  a  peril  of  the  sea,  the  proximate  consequence 
and  effect  of  hostilities  P  The  facta  show  that 
the  vessel  was  severely  damaged  by  a  torpedo, 
and  tbat,  although  every  effort  was  made  to  aave 
ber,  she  sank  and  was  lost  early  on  the  third  day 
afterwards.  If  to  prevent  her  sinking  she  had 
been  run  ashore  immediately  after  the  accident 
and  bad  become  a  total  loss,  the  loss  would  cer- 
tainly have  been  the  direct  consequence  of  hos- 
tilities. Does  it  make  any  difference  that  between 
two  and  three  days  were  spent  in  abortive  and 
unavailing  efforts  to  save  her P  8be  was  in 
imminent  risk  of  sinking  from  tbe  moment  of 
being  injured ;  she  was  removed  from  the  Qoai 
d'Escale  because  of  the  evident  risk  of  her  sinking 
there ;  she  was  unable  to  remain  at  that  quay,  and 
never  was  able  to  reach  and  remain  in  any  place 
of  safety  ;  the  fact  that  she  was  so  muoh  down  by 
tbe  bead  prevented  ber  removal  to  the  inner 
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harbour ;  she  had  the  choice  of  going  outside  the 
breakwater  with  a  view  to  being  beached,  or  of 
remaining  within  the  outer  harbour ;   the  latter 
was  chosen,  bat,  having  regard  to  her  draught, 
she  was  bound  to  ground  at  every   tide  at 
the  place     where    abe    was     moored,  unleBS 
she  could  be  considerably   lightened   and  her 
draught  lessened,  which  proved  to  be  impractic- 
able.   The  risk   of  ber   grounding  there  was 
deliberately  incurred  as   part  of    the  salvage 
operations.    The  train  of  causation  from  the  act 
of  hostility  to  the  lose  was  unbroken.    She  was 
never  out  of  immediate  danger  from  the  time  she 
was  first  injured  to  her  final  loss,  and  the  effort* 
to  save  her  were  acts  done  by  way  of  salvage. 
There  was  not  any  new  intervening  cause  of  Iosb 
after  the  injury  by  torpedo,  no   new  casualty 
causing  the  damage.  In  my  opinion  the  judgment 
appealed  from  was  right  and  should  be  affirmed, 
and  the  appeal  dismissed. 
B&nkks,  L.J.  read  the  following  judgment : — 
In  this  case  the  main  ground  upon  which  the 
appellants  base  their  appeal  is  that  the  learned 
judge  drew  a  wrong  inference  from  the  facte. 
They  contend  that  he  ooght  to  have  come  to  the 
conclusion  that  the  proximate  cause  of  the  loss  of 
the  vessel  was  her  taking  the  ground  after  she  had 
been  removed  from  the  Quai  d'Esoale.  They 
further  contend  that  the  learned  judge  ought  to 
have  oome  to  the  conclusion  npon  the  evidence 
that  the  injury  to  the  vessel  caused  by  the  torpedo 
bad  ceased  to  be  an  actively  operating  source  of 
danger  from  the  moment  the  vessel  was  moored 
at  the  Quai  d'Eaeale,  and  that  what  happened  to 
her  afterw&rds  muat  bo  considered  as  a  fresh  cause 
of  injury  quite  independent  of  what  had  happened 
previously.  They  further  contend  that  the  taking 
of  the  ground  by  the  vessel  under  the  circum- 
btnnces   described  in  the  evidence   was  quite 
sufficient  to  break  ber  back  even  if  Bbe  had  not 
met  with  any  previous  injury  from  being  torpe- 
doed.   TbeBe  contentions  raise  questions  of  mixed 
fsct  and  law.   So  far  as  the  questions  of  fact  are 
concerned,  I  entirely  agree  with  the  conclusions 
arrived  at  by  the  learned  judge.   The  appellants' 
case  on  the  facts  depends  very  largely  upon  their 
being^  able  to  establish  that  the  bulkhead  separat- 
ing hoe.  1  and  2  holds  was  left  after  the  explosion 
of  the  torpedo  in  such  a  sound  oondition  that  the 
vessel  would  certainly  have  remained  afloat  after 
her  removal  from  the  Quai  d'Esoale  had  it  not 
been  for  her  taking  the  ground  in  the  way  she  did. 
It  is  not  necessary  to  go  through  all  the  evidence. 
It  is  sufficient  to  say  that  I  cannot  oome  to  that 
conclusion.   I  think  that  the  presence  of  water  in 
No.  2  bold  directly  after  the  explosion,  the 
character  of  the  explosion  itself,  the  action  of  the 
harbour  authorities,    who    evidently  regarded 
the   vessel   as   doomed,  all   tend   to  render 
the  chief   engineer's    account  of  the  condi- 
tion of  things  as  contained  in  his  log  more 
probable  than  that  of  the  captain  and  chief  officer. 
As  a  result  of  a  careful  consideration  of  all  the 
evidence,  I  have  come  to  the  conclusion  that  the 
view  of  the  learned  judge  wss  right  when  he  sajB 
that  the  loss  of  the  vessel  was  doe  to  two  com- 
bined causes  operating  simultaneously— namely, 
the  weakness  of  the  bulkheads,  the  result  of  the 
explosion,  and  tho  taking  of  the  ground  by  the 
vessel.    In  other  words,  the  learned  judge  finds 
that  the  injury  oaused  by  the  torpedo  was  an 
aotively  continuing  source  of  danger  to  the  vessel, 


which  actually  contributed  in  part  to  her  lose. 
In  this  conclusion  of  fact  I  agree. 

I  cannot  agree  with  the  appellants'  contention 
that,  because  the  vessel  had  arrived  at  a  place — 
namely,  the  Quai  d'E scale— which  would  have 
been  a  place  of  safety  had  Bbe  been  allowed  to 
remain  there,  the  case  is  therefore  to  be  treated 
as  though  the  vessel  had  arrived  at  a  place  of 
safety,  or  with  the  contention  that  in  any  decision 
upon  tbe  facts  cf  this  case  her  removal  from  the 
quay  must  be  treated  as  a  point  of  fresh  depar- 
ture, and  that  any  injury  to  the  vessel  before  that 
time  must  be  excluded  from  consideration.  The 
learned  judge  appears  to  me  to  supply  a  sufficient 
answer  to  these  contentions  when  he  Bays  that 
you  do  not  reach  a  place  of  safety  unless  you  are 
allowed  to  remain  there  a  sufficient  time  to  ensure 
safety.  Another  answer  might  be  supplied  by 
treating  the  operations  at  the  quay  as  salvage 
operations,  wbiob,  owing  to  no  neglect  or  default 
of  the  shipowner  or  his  servants,  could  not  be 
continued  for  a  sufficiently  long  period  to  seonre 
tbe  safety  of  the  vessel. 

It  was  not  disputed  that  in  tbe  view  of  tbe 
facts  taken  by  Rowlatt,  J.  this  case  is  covei-ed  by 
the  authority  of  Beiteher  v.  Berwick  («t»p.).   It  was 
contended  that  tbe  decision  in  that  oase  could  not 
be  reconciled  with  Pink  v.  Fleming  (6  Asp.  Mar. 
Law.  Oaa  554;  63  L.  T.  Rep.  413;  25  Q  B.  Div. 
396)  and  with  other  cases  in  which  on  claims  on 
policies  or  on  bills  of  lading  the  question  of  the 
proximate  cauee  of  a  ioss  has  been  considered.  It 
may  be  that  the  Conrt  of  Appeal  in  Reitcher  v. 
Boncick  (*up.)  took  a  oertain  view  of  the  facts  of 
that  case  which  had  not  previously  been  discussed 
in  other  cases;  bot  the  authorities  to  which  we 
were  referred  do  not  seem  to  me  to  be  irreconcil- 
able.   They  may,  I  think,  be  divided  into  classes. 
There  is  first  of  all  the  class  where  the  loss  com- 
plained of  was  tbe  result  of  a  cause  not  covered 
by  the  policy,  though  that  cause  wrb  clearly  con- 
sequent upon  a  cause  which  was  covered  by  the 
policy.    Pink  v.  Fleming  [tup.)  is  a  good  illus- 
tration of  this  class.   The  injury  to  the  goods 
was  the  result  of  their  being  bandied.   This  was 
the  sole  cause,  and  the  proximate  cause  also,  of 
tbe  loss,  though  tbe  necessity  for  handling  the 
goods  was  consequent  npon  an  injury  to  the  vessel 
causen  by  perils  of  tbe  sea.    Another  class  of 
cases  consists  of  those  in  which  the  policy  con- 
tains no  warranty  or  exception  material  to  be 
considered,  and  where,  therefore,  the  only  ques- 
tion is  whether  npon  the  facts  it  can  be  said  that 
tbe  lose  was  covered  by  tbe  contract.   To  this 
class  of  oase  the  language  of  Willes,  J.  in  Orill 
v.  General  Iron  Screw  Collier  Company  (2  Mar. 
Law.  Oas.  O.  8.  362;  14  L.  T.  Rep  711 ;  L.  Rep. 
1  O.  P.  600,  611)  directly  applies.    He  says :  "  A 
policy  of  insurance  is  an  absolute  contract  to 
indemnify  for  loss  by  perils  of  the  sea,  and  it  is 
only  necessary  to  Bee  whether  the  loss  cornea 
within  the  terms  of  the  contract,  and  is  caused 
by  perils  of  tbe  sea;  tbe  fact  that  the  loss  is 
partly  caused  (by  things  not  distinctly  perils  of 
the  sea  does  not  prevent  its  coming  within  the 
contract."   Lord  Herschell  cites  this  passage 
with  approval  in  The  Xanfao  (6  Asp.  Mar. 
Law  Oas.  207  ;  57  L.  T.  Rep.  701;  12  App. 
Gas.  510).    A  good  illustration  of  this  olass  of 
case  is  afforded  by  Dudgeon  v.  Pembroke  (»up.). 
In  that  case  the  veseel  was  nnseavorthy,  and  was 
lost  by  perils  of  the  sea  because  she  was  unsea- 
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worthy ;  bat,  inasmuch  as  the  policy  was  a 
policy  whioh  contained  no  warranty  of  seaworthi- 
ness, the  assured  were  held  entitled  to  recover. 
Hamilton,  Fraeer,  and  Co.  r.  Pandorf  and  Co. 
(rup.),  thong h  an  action  on  a  bill  of  lading,  may,  I 
think,  be  considered  as  being  in  the  aame  class. 
Had  the  bill  of  lading  in  that  caae  contained  an 
exoeption  of  injory  by  rats,  the  same  considers- 
tiona  would  have  applied  as,  in  my  opinion,  apply 
to  a  third  class  of  cases — namely,  those  where  the 
policy  contains  some  warranty  of  exoeption. 
The  present  case  falls  within  this  class.  The 
wsrranty  is  in  these  words :  "  Free  from  all  ©on- 
sequences  of  hostilities  or  warlike  operations." 
The  presence  of  this  clause  renders  it  necessary 
to  inquire  not  only  whether  bat  for  the  exoep- 
tion the  loss  would  be  covered  by  the  contract, 
bat  alao  whether  the  loss  has  in  whole  or  in  part 
been  caused  by  an  excepted  peril.  If  the  result  of 
the  latter  inquiry  is  that  it  bae  been  so  caused,  it 
teems  to  me  that  the  loss  is  not  covered  by  the 
policy. 

In  this  connection  it  becomes  necessary  to 
consider  a  passage  in  the  speech  of  Lord 
Bramwell  in  The  Xantho  ($up).  In  speaking  of 
the  collision  in  that  case  be  speaks  of  it  as  a 
causa  sine  qua  non,  bat  not  the  causa  causans  It 
wss,  he  says,  the  taut  a  remota,  bat  not  the  eavsi 
proximo  ;  the  causa '  prozima  of  the  loss  *hb 
foondering.  If  that  diet  am  is  applicable  to  the 
facts  of  this  case  it  would  be  a  weighty  authority. 
In  the  cube  of  a  collision  where  a  vessel  is  injared 
to  such  an  extent  that  the  inrush  of  water  is 
sufficient  to  sink  her  in  a  few  minutes,  it  seems 
to  me  impossible  to  sever  the  caus«s  of  loss 
so  a*  to  to  be  able  to  say  that  the  intush 
of  watfr  was  the  cause  of  the  loss  to  the 
exclusion  of  the  collision  injury.  Sach  a  case 
appears  to  me  to  be  necessarily  one  where 
the  loss  must  be  treated  as  due  to  the  two 
causes  operating  simultaneously,  neitler  of  which 
can  separately  be  considered  as  the  cause,  mnob 
less  as  the  proximate  cause,  though  the  two  com- 
bined may  be  treated  as  the  proximate  cause.  Iu 
the  case  of  Re  Elherington  and  Lancashire  and 
Yorkshire  Acexdent  Insurance  Company  (100  L.  T. 
Rep.  568;  (1909)  1  K.  B.  591,  599)  Vaogbau 
Williams.  L. J.  says  this:  "In  my  opinion  it  is 
impossible  to  limit  tbat  which  may  be  regarded 
as  the  proximate  cause  to  one  part  of  the  accident. 
The  truth  is  that  the  aocident  itself  is  ordinsrily 
followed  by  oertsin  results  according  to  its  nature, 
and.  if  tbe  first  step  in  the  consequences  so  pro- 
duced ie  death,  it  seems  to  me  tbat  the  whole 
previous  train  of  events  must  be  regarded  as  the 
proximate  cause  of  the  death  which  results." 

This  view  of  the  law  is  probably  too  widely 
expressed  to  be  capable  of  general  application,  but 
the  language  of  the  Lord  Justice,  in  my  opinion, 
applies  to  tbe  present  case  if  the  facts  are  inter- 
preted as  I  interpret  them  and  as  the  learned 
judge  in  the  court  below  interpreted  them.  The 
name  reasoning  appears  to  me  to  have  been 
spplied  to  the  facts  in  the  case  of  Reischer  v. 
horvoick  (sup.),  and  I  see  no  ground  why  I  should 
not  be  content  to  fol'ow  that  decision,  which 
does  not  appear  to  me  to  be  inconsistent  with 
previous  decisions.  I  agree  that  the  appeal 
fails. 

Sckdtton,  L  J.  read  the  following  judgment : 
At  midday  on  Saturday,  the  30th  Jan.  1915, 
the  steamer  Ikaria  was  torpedoed  by  a 


submarine  in  the  English  Channel.  She  kept 
afloat  and  managed  to  reach  Havre,  her  port  of 
destination,  tbat  evening,  but  about  9  a.m.  on 
Tuesday,  tbe  2nd  Feb ,  she  sank  at  her  moorings 
in  the  outer  harbour.  Her  owners,  the  "Ley  land 
Shipping  Company  Limited,  were  inaured  against 
ordinary  aea  perils  in  the  Norwich  Union  Fire 
Insurance  Society  Limited,  with  a  warranty  "  free 
of  all  consequences  of  hostilities,"  and  alto  on 
another  policy  for  a  smaller  amount  against  war 
risks.  They  sued  the  Norwich  Company,  alleging 
a  loss  by  perils  of  the  sea  ;  the  defendants  reply 
that  the  loss  was  a  consequence  of  hostilit  ee. 
Rowlatt,  J.  decided  in  favour  of  the  defendants, 
and  the  shipowners  appeal  to  this  court.  The 
case  gives  rise  to  those  difficult  questions  which 
have  always  to  be  considered  when  it  is  neces- 
sary to  apply  the  well-known  maxim  that  in 
matters  of  tnsi 


The  shipowners  allege  that  the  loss 
by  tbe  entry  of  water  into  the  No.  2  hold 
engine-room  in  large  quantities ;  tbat  this  entry 
was  due  to  the  giving  way  of  two  bulkheads,  due 
in  turn  to  three  grounding  on  three  tides  at  the 
seoond  berth  of  the  ship  at  Havre  and  a  heavy 
swell  at  the  first  berth,  and  to  the  orders  of  the 
Havre  authorities  to  the  ship  to  move  from  ber 
first  berth,  whioh  orders  were  not  in  fact  justified 
by  tbe  necessities  of  the  oase.  This  entry  of 
water  into  bold  No.  2  they  say  was  tbe  proximate 
cause ;  the  torpedo  damage  which  let  water  into 
hold  No.  1  was  only  a  remote  cause  of  tbe  loss. 
Tbe  defendants  reply  tbat  from  tbe  time  of  tbe 
explosion,  due  to  the  torpedo,  the  ship  was  a 
stricken  or  dying  ship,  and  ber  subsequent  history 
was  merely  unsuccessful  attempts  to  save  her. 
She  sank  because  of  and  from  the  immediate  and 
direct  results  of  the  hostile  attack. 

It  is  first  necessary  to  consider  the  facts  of  the 
case,  most  of  which  are  derived  from  printed  or 
written  evidenoe.  The  explosion  at  noon  on 
Saturday,  tbe  30th  Jan.,  tore  two  large  rents  in 
the  side  of  No.  1  hold,  which  at  once  filled  with 
water.  Tbe  forepeak  leaked  badly  and  became 
half  full  of  water.  A  small  quantity  of  water 
came  into  tbe  bilges  of  No.  2  bold,  but  not  above 
tbe  tank  tops.  It  came  either  from  started  rivets 
or  a  strained  bulkhead  between  holds  Nos.  I  and  2. 
The  vessel  settled  by  the  head  and  the  crew  left 
ber,  but,  finding  she  did  not  sink,  returned  to  her. 
Under  ber  own  engines,  working  slow,  and  with 
the  assistance  of  a  tog  and  mine  sweeper  she 
proceeded  towards  Havre,  which  she  reached  tbat 
night  between  nine  and  ten  o'clock.  She  was 
taken  to  a  berth,  the  Quai  d'Eacale,  in  the  harbour, 
outside  the  dock  gates,  and  therefore  exposed  to 
any  swell  which  might  come  from  the  sea  outside. 
A  salvage  steamer  began  at  once  pumping  at  her 
forepeak,  and  her  ballast  pump  was  working  at 
No.  2  bold.  To  pump  No.  1  hold  was  to  pump  tbe 
Channel.  At  daylight  a  large  number  of  men 
began  discharging  cargo  from  the  furdpeak  and 
bold  No.  1,  and  about  sixty  tons  were  got  out. 
But  the  swell  into  the  harbour  rendered  it  oiffionlt 
for  the  salvage  steamer  to  work,  and  bumped  the 
vessel  against  the  quay.  It  was  doubtful  whether 
the  vessel  was  doing  more  than  hold  her  own  as 
regards  ber  draft  forward.  Tbe  berth  where  she 
was  lying  was  tbe  Red  Cross  berth  of  the  British 
army  ;  Havre  w,u*  their  principal  base,  and  a 
teasel   sinking  in  that  berth  would  seriously 
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obstruct  the  navigable  channel.  The  harbour 
authorities,  in  view  of  the  national  interests 
involved,  were  very  prudently  taking  no  risks; 
and  at  11  a.m.  they  stopped  discharging,  and  gave 
the  ship  the  option  of  going  outside  the  harbour 
to  beach  herself  or  do  what  she  liked,  or  of 
mooring  at  a  place  they  indicated  inside  the 
Batardeau,  the  outside  breakwater,  as  sheltered 
as  possible  from  the  swell.  The  Ik  aria  anchored 
in  this  place  at  1  p. m.  on  Sunday,  the  31st  Jan. 
I  do  not  think  the  ship's  representatives  thought 
she  was  going  to  take  the  ground,  unless  she 
sank.  The  captain  wires  on  the  Sunday, 
"  Ordered  her  anchorage  within  outer  harbour," 
and  writes  :  "  The  authorities  have  ordered  us 
to  anchor  in  the  outer  harbour  on  account  of  the 
vessel  being  liable  to  sink  and  therefore  blocking 
the  harbour."  Tbe  ship's  agent  writes  on  the 
Monday :  "  The  authorities,  fearing  the  vessel 
might  sink  at  this  berth  .  .  .  ordered  her 
away  to  the  western  extremity  of  tbe  outer 
harbour,  where  sbe  is  at  anchor  .  .  .  in  an 
exposed  position  ,  should  a  gale  from  tbe  north- 
west arise,  tbe  captain  fears  she  may  be  blown  on 
to  the  breakwater.  ...  As  soon  as  circum- 
stances permit  she  will  be  taken  to  tbe  dry  dock." 
This  was  obviously  not  an  intentional  beaching  for 
safety;  but  in  faot  the  vessel  took  the  ground 
forward,  being  some  17ft.  down  by  the  head,  at 
each  low  tide  for  four  or  five  hours  a  tide.  This 
position  must  have  strained  any  sound  ship,  still 
more  a  ship  badly  weakened  forward  by  the 
explosion.  It  is  difficult  to  believe  it  was  not 
known  this  would  happen  at  the  first  tide ;  it  wps 
certainly  foreseen  and  submitted  to  at  the  second 
and  third  tides,  and  was  therefore  at  those  tides 
an  intentional,  as  distinguished  from  an  acci- 
dental, grounding.  After  the  third  grounding  the 
bulkheads  between  holds  Nos.  1  and*  2  and  bold 
No.  2  and  the  engine-room  gave  way,  and  the 
vessel  filled  and  sank.  There  was  considerable 
controversy  as  to  the  state  of  the  bulkhead  aft 
of  hold  No.  1,  and  the  consequent  amount  of 
water  in  No.  2  hold,  before  tbe  groundings.  The 
mate's  log  and  the  oral  evidence  represent  the 
pumps  a«  kbeping  down  tbis  aster  till  on  tbe 
morning  of  Monday,  the  1st  Feb.,  there  were  only 
Tin.  in  the  port  bilge  and  1ft  7in.  in  tbe  star, 
board,  and  that  the  rise  of  water  in  No.  2 
hold  only  began  after  the  grounding  tbat 
afternoon.  But  the  engineer's  log  tells  a  very 
different  story.  It  represents  the  water  in  No.  2 
us  beginning  to  gain  on  the  pumps  from  Sunday 
midday,  still  rising  all  nigbt,  6ft.  on  Monday 
morning,  and  12fL  on  Tuesday  morning,  as 
against  the  13in.  mean  draught  of  tbe  mate  a  log 
at  that  time.  Unfortunately  these  figures  were 
not  put  to  the  other  ship's  witnesses  by  tbe 
defendants,  who  only  put  in  the  engineer's  log  at 
the  trial.  Tbe  explanation  may  be  error  in  dates, 
as  the  engineer's  log  states  be  left  tbe  ship  on 
tbe  afternoon  of  the  3rd  Feb.,  while  the  experts' 
report  states  tbey  kept  tbe  tog  by  tbe  ship  on 
tbe  nigbt  of  the  3rd  Feb.  to  take  off,  if  necessary, 
the  chief  engineer,  " who  had  remained  on 
board."  Bowlatt,  J.  found  that  the  bulkhead 
between  Noa.  1  and  2  holds  was  seriously  weakened 
by  the  explosion ;  and,  in  view  of  the  engineer's 
log  I  see  no  ground  to  dissent  from  this  finding. 
He  found  tbat  in  good  weather,  and  if  allowed  to 
atay  at  her  first  berth,  the  Lkaria  might  have 
been  saved.   He  found  tbat  in  fact  she  tank  from 


her  bulk  heads,  weakened  by  the  explosion,  giving 
way,  and  from  the  strain  of  the  grounding;  or, 
in  other  words,  from  grounding  in  her  damaged 
condition.  He  is  not  satisfied  that  if  a  aodnd 
ship  had  grounded  in  this  way  in  tbis  trim  abe 
would  have  suffered  these  injuries.  I  agree  with 
these  findings,  but  I  think  it  also  follows,  what- 
ever the  legal  effect  may  be,  that  the  sinking  did 
not  necessarily  follow  from  the  explosion ;  that  is 
to  say,  that  with  fine  weather  and  a  atay  in  the 
first  berth  the  ship  would  have  been  saved ;  with 
the  weather  sbe  in  fact  met,  and  in  the  berth  to 
which  in  consequence  of  that  weather  aha  was 
ordered,  she  was  lost. 

What  is  tbe  legal  effect  of  these  facta  under 
the  pohcy  P  The  claim  is  one  for  loss  under  a 
policy  of  inauranoe.  and,  in  deciding  whether  a 
loss  is  oocaaioned  by  a  peril  insured  against  it 
ia  the  long-established  rule  that  the  proximate 
and  dot  the  remote  cause  ia  to  be  looked  at.  Lord 
Lindley  said  in  Richer  v.  Bonoick  (rap.) :  "  This 
rule  ia  based  on  the  intention  of  the  parties  as 
expressed  in  tbe  contract  into  which  they  have 
entered ;  but  the  rule  must  be  applied  with  good 
sense,  so  as  to  give  effect  to,  and  not  defeat,  those 
intentions."  With  great  respect  to  that  learned 
judge,  I  doubt  whether  anyone  unfamiliar  with 
the  rule  of  causa  proximo,  and  reading  the  words 
of  a  Lloyd's  policy  or  bill  of  lading  would  dis- 
cover it  was  "the  intention  of  tbe  parties"  to 
apply  it.  It  is  in  my  view  a  judge-made  rule  of 
construction,  which  came  into  existence  because 
it  was  found  that,  among  the  infinite  variety  of 
causes  which  contribute  to  produce  any  given 
result  not  even  "  good  sense  could  select  with 
any  oerUinty  the  real  cause  of  tbe  loss.  Tbe 
underwriters,  familiar  with  the  law  of  their  busi- 
ness, know  of  it;  to  moat  assured  it  comes  aa  a 
surprise  when  they  inquire  as  to  tbe  legal  effect 
of  their  policy. 

The  group  of  oases  decided  by  tbe  House  of 
Lords  in  1887  on 'the  meaning  of  the  words 
"  perils  of  the  sea  "  con  tains  authoritative  state- 
ments of  tbis  rule.  In  The  Xantho  (6  Asp. 
Mar.  Law  Oas.  207;  57  L.  T.  Rep.  701;  11 
Prob.  Div.  170).  where  a  ship  had  been  sunk 
by  collision,  and  tbe  Court  of  Appeal  had 
previously  held  in  Woodley  v.  Miehdt  (5  Asp. 
Mar.  Law  Oas.  71;  48  L.  T.  Rep.  599;  11 
Q.  B.  Div.  47)  that  oolKsion  earned  by  negli- 
gence of  the  other  ship  was  not  a  peril  of  tbe 
sea,  the  Court  of  Appeal  had  held  that  mere 
proof  of  collision  did  not  protect  the  shipowner 
under  a  bill  of  lading.  Lord  Esher  had  said 
(11  Prob.  Div.  172)  that  in  a  policy  only  tbe  causa 
proximo  of  the  loss  was  to  be  looked  to ;  under  a 
bill  of  lading  "the  real  and  moving  cause  of  the 
loss  "  had  to  be  sought  for ;  and  that  where  tbe 
collision  was  caused  by  negligence,  that,  though 
not  the  causa  proximo,  was  tbe  real  moving  cause 
of  tbe  loss.  In  Pandorf  and  Co.  v.  Hamilton, 
Fraur,  and  Co.  (6  Asp.  Mar.  Law  Cas.  212;  54  L  T. 
Rep.  536;  17  Q.  B.  Div.  670),  where  a  rat  ate  a 
bath  pipe.whereby  salt  water  entered  the  held  and 
damaged  goods,  tbe  Court  of  Appeal  bad  held  the 
shipowner  waa  not  protected  by  an  exception 
of  perils  of  the  sea  in  the  bill  of  lading.  Lord 
Eaher  repeated  his  statement  of  The  Xmtho 
(11  Prob.  Div.  172)  aa  to  tbe  different  rolee  of 
construction  applicable  to  policies  and  bills 
of  Isding,  holding  tbat  in  the  latter  tbe  cau** 
causaus,  tbe  "real  effective  cause,"  waa  looked 
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for,  and  held  that  the  rate  were  the  cause,  the 
real  effective  cause,  of  the  damage,  and  the  sea 
wis  not.  The  House  of  Lords  (6  Asp.  Mar. 
Lev  Oaa.  212;  57  L.  T.  Rep.  726;  12  App. 
Oaa.  503,  518)  reversed  both  these  decisions, 
pointing  oat  that  the  role  of  oauta  proximo 
applied  equally  to  policies  and  bill*  of  lading, 
with  this  difference,  that  there  was  in  the 
latter,  unless  ezoluded  by  a  negligence  clause,  an 
implied  term  against  the  negligence  of  the  ship- 
owner and  his  servants.  Tbey  held  that  the 
proximate  cause  of  each  Iosb  was  the  entry  of 
tea  water,  a  peril  of  the  sea,  and  the  fact  that  the 
see  water  entered  through  rats  or  the  negligence 
of  others  was  immaterial,  for  only  the  proximate 
esnss  was  considered.  "  In  the  case  of  a  marine 
policy  the  causa  prostata  alone  is  considered. 
If  that  which  immediately  caused  the  lose  was  a 
peril  of  the  eea,  it  matters  not  how  it  was  induced, 
even  if  it  were  by  the  negligence  of  those  navi- 
gating  the  vessel" :  (LordHersohell  in  Tht  Xantho, 
•vs.).  "The  ordinary  role  of  insurance  law  is 
that  .  .  .  yon  are  not  to  trouble  yourself 
with  distant  causes,  or  to  go  into  a  metaphysical 
distinction  between  causes  efficient  and  material 
and  causes  final ;  but  you  are  to  look  exclusively 
to  the  proximate  and  immediate  cause  of  the  loss — 
the  proximate  and  absolute  certain  cause  of  the 
loss  :  (Willes,  J.  in  Zonule*  v.  Universal  Marine 
Inturance  Company,  1  Mar.  Law  Gas.  O.  8. 
353  ;  8  L.  T.  Rep.  705;  14  0.  B.  N.  S.  289). 
Is  The  Xantho  (tup.)  Lord  Herschell  eaye :  "  I 
sb  aware  of  only  one  case  which  throws  a 
doubt  upon  the  proposition  that  every  loss  by 
incursion  of  the  sea  due  to  a  vessel  coming  acci- 
dentally (using  that  word  in  its  popular  sense)  into 
contact  with  a  foreign  body,  which  penetrates 
it  and  causes  a  leak,  is  a  loss  by  a  peril 
of  the  sea.  I  refer  to  the  case  of  Cullen  v.  Butler 
(5  H.  &S.  461),  where,  a  ship  having  been  sunk  by 
another  ship  firing  upon  her  in  mistake  for  an 
enemy,  the  court  inclined  to  the  opinion  that  this 
was  not  a  loss  by  perils  of  the  sea*'  (they  held  it 
was  a  loss  within  the  general  words).  "  I  think, 
however,  this  expression  of  opinion  stands  alone, 
and  has  not  been  sanctioned  by  subsequent  cases." 
It  was  suggested  in  argument  that  this  pass  ago 
laid  strees  on  the  word  "  accidentally » ;  but  I 
think  this  means,  as  was  held  by  the  Court  of 
Appeal  in  The  Torbryan  (9  Asp.  Mar.  Law 
Css.  450 ;  89  L.  T.  Rep.  265 ;  (1903)  P.  194, 
201),  where  reckless  use  of  hooks  damaging 
hags  was  held  M  an  accident,"  "  a  fortuitous  and 
unexpected  occurrence "  to  the  injured  ship, 
just  as  murder  has  been  held  an  "  accident  " 
to  the  victim  under  the  Workmen's  Compen- 
sation Act.  The  expression  "accident^  is 
used  in  the  popular  and  ordinary  sense  of  the 
word  as  denoting  an  unlooked-for  mishap  or 
untoward  event  whioh  is  not  expected  or  designed  : 
(per  Lord  Macnaghten  in  Fenton  v.  Thorley  and 
Co.  (89  L.T.  Bep.  314;  (1903)  A.  0.  443,  448). 
Murder  was  held  an  accident  to  the  victim  by  the 
House  of  Lords  in  Trim  Joint  District  School 
Board  v.  Kelly  (111  L.  T.  Rep.  305 ;  (1914) 
AC.  667).  In  The  Xantho  (sup.)  Lord  Bram  well 
•aid:  "Was  it  by  a  peril  of  the  sea  that  the 
defendants'  ship  foundered  ?  The  facte  are  that 
the  sea  water  flowed  into  her  through  a  bole,  and 
flowed  in  such  qusntities  that  she  sank.  It  seems 
to  me  that  the  bare  statement  shows  she  went  to 
the  bottom  through  •  peril  of  the  sea.  .  .  . 
You  XIV.,  V.  B. 


The  Court  of  Appeal,  with  great  respect,  argued 
as  though  the  collision  caused  the  loss.  So  it  did 
in  a  sense.  It  was  a  causa  sine  qua  non,  but  it 
was  not  the  causa  causans.  It  was  oauta 
rttnota,  but  not  causa  proximo.  The  causa 
proximo  of  the  loss  was  foundering."  This  strict 
rule  has  been  applied  in  all  classes  of  insurance 
case.  In  Wintpear  v.  Accident  Insurance  Company 
(43  L.  T.  Rep.  459  ;  6  Q  B.  Div.42),  on  a  policy 
against  personal  injury  causing  death,  with  a 
proviso  that  it  should  not  extend  to  injury 
caused  by  or  arising  from  natural  disease, 
the  Court  of  Appeal  held  that  the  death 
of  a  man,  who  was  drowned  in  a  stream 
into  whioh  he  fell  while  in  an  epileptic  fit, 
could  be  successfully  sued  for  under  the  policy. 
This  was  followed  in  Lawrence  v.  Accidental 
Insurance  Company  (45  L.  T.  Rep.  29;  7  Q.  B. 
Div.  216),  where  a  man  was  killed  on  the  railway, 
on  which  he  had  fallen  in  a  fit,  by  a  passing  train. 
The  judgment  in  this  case  of  Watkin  Williams,  J., 
a  judge  very  experienced  in  insurance  law,  is 
worthy  of  attention  where  he  points  out  that  the 
fit  was  not  the  "  proximate  and  immediate  cause 
of  the  death."  He  also  takes  the  view  that,  once 
you  get  a  succeeding  accident  or  cause,  it  is 
immaterial  how  closely  in  point  of  time  it  follows 
the  first  accident  or  cause ;  there  is  a  break  in 
the  chain  of  causes.  See  also  the  discussion  of 
the  question  by  the  Court  of  Appeal  in  Be 
Etherington  and  Lancathire  and  Ycrkihire  Acci- 
dent Insurance  Company  (sup.).  In  Toy/or  v. 
Dunbar  (L.  Rep.  4  0.  P.  206),  where  storms 
delayed  a  ship  so  that  her  cargo  of  meat  went 
bad,  it  was  held  that  it  was  not  a  loss  by  perils  of 
the  seas,  sf  they  were  not  the  proximate  cause  of 
the  loss.  In  Davidson  v.  Bumand  (3  Asp.  Mar. 
Law  Cas.  207  ;  19  L.  T.  Rep.  782 ;  L.  Rep. 
4  0.  P.  117),  where  an  engineer  negligently 
left  a  valve  open  so  that  sea  water  flowed  in 
and  damaged  cargo,  it  was  held  a  loss  by  perils 
of  the  seas,  or  the  general  words  as  the  vessel 
was  in  harbour,  and  the  negligence  was  not 
the  proximate  causa  of  the  loss.  In  Dudgeon  v. 
Pembroke  (tup.),  where  the  vessel  was  unsea- 
worthy  at  starting,  though,  it  being  a  time  policy, 
there  was  no  warranty  of  seaworthiness,  and  was 
then  driven  ashore  by  storms,  the  loss  was  held 
by  the  House  of  LordB  a  loss  by  the  perils  of  the 
sea,  Lord  Penzince  saying  (Ibid.  297):  "A  long 
course  of  decisions  in  the  courts  of  this  country 
has  established  that  causa  proximo  et  non 
remota  tpectatur  is  the  maxim  by  whioh  these 
contracts  of  insurance  are  to  be  construed, 
and  that  any  loss  caused  immediately  by  the 
perils  of  the  sea  is  within  the  policy,  though 
it  would  not  have  occurred  but  for  the  con- 
current action  or  some  other  cause  whioh  is 
not  within  it."  In  that  case,  therefore,  the  ship- 
owner snooeeded  because  the  proximate  cause  of 
the  loss  was  perils  of  the  sea.  He  would  have 
failed  under  a  voyage  policy  with  a  warranty  of 
sea  worthiness,  even  though  the  unseaworthiness 
had  nothing  to  do  with  the  loss,  not  because 

Eerils  of  the  sea  were  not  the  proximate  cause, 
ut  because,  owing  to  the  breach  of  the  war- 
ranty, the  policy  never  attached.  Other  cases 
and  illustrations  may  be  multiplied  indefinitely. 

It  seems,  therefore,  that,  had  this  been  a  policy 
against  perils  of  the  sea  only,  there  would,  on  the 
facts  of  this  case,  have  been  a  loss  by  perils  of  the 
pea,  the  entry  of  sea  water  into  the  vessel,  and  the 
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underwriters  conldnot  bare  successfully  pleaded  : 
"This  ia  not  a  loas  by  perils  of  the  aea,  bat  by 
enemies." 

The  next  step  seems  to  me  mnob  more  difficult. 
It  is  said  that  thia  is  not  a  polioy  against  perils 
of  the  sea  only,  but  inolndea  a  warranty,  "  war- 
ranted free  from  all  consequence  of  hoetilitiee  or 
warlike  operationa,"  and  it  is  aaid,  even  if  this 
loaB  be  within  the  polioy  ae  proximately  caused 
by  perils  of  the  sea  or  men-of-war,  it  is  taken  oat 
again  by  the  exoeptive  warranty,  because  it  was 
the  oonaequence  of  hostilities.  The  operation  of 
euoh  a  warranty  ia  to  take  oat  of  the  polioy  a 
lot  a  wbioh  would  otherwise  be  within  it.  "The 
warranty  is  intended  to  withdraw  from  the  pro* 
tection  of  the  policy  certain  of  the  risks  which 
tiro  prim  &  facte  covered  by  it "  :  (per  Mathew,  L.J. 
in  Bobinton  Gold  Mining  Company  v.  Alliance 
Inturance  Company,  86  L.  T.  Rep.  858 ;  (1902) 
2  K.  B.  489, 502).  The  inartistic  character  of  the 
warranty,  in  that  it  uses  different  language  from 
that  of  the  enumeration  of  risks,  has  been  fre- 
quently commented  upon,  and  it  has  been 
pointed  out  that  the  words  "  capture,  eeizote, 
detention,  and  the  consequences  thereof,  Ac," 
in  the  warranty  are  really  equivalent  to  "  men- 
of-war  .  .  enemies  arrests, 
reatrainments  and  detainments  of  all  kings,  &c.," 
in  the  risks  in  the  polioy.  It  bas  not  hitherto 
usually  been  considered  that  the  operation  of  the 
f.o.1.  clause  was  to  take  oat  of  the  policy  other 
perils  than  those  of  war  and  the  kindred  risks  ;  it 
has  not  been  supposed  to  affect  losses  proxi- 
mately caused  by  perils  of  the  sea.  It  has  been 
further  pointed  oat  that  the  warranty  should  be 
oonstrued  as  if  it  were  a  reinsurance  against  the 
perils  named  in  it ;  so  that  to  be  protected  by  the 
warranty  a  person  so  reinsured  must  be  able  to 
prove  that  the  perils  excepted  were  the  proximate 
cause  of  the  loss :  (per  Erie,  OJ.  in  Ionidee  v. 
Univtrtal  Marine  Insurance  Company,  ivp.). 
And  the  words  of  this  very  warranty,  "  conse- 
quences of  hostilities,"  were  construed  in  the  same 
case  by  Willes,  J.  to  mean  the  proximate  conse- 
quences or  effects  of  hostilities  only.  "  If  you 
cannot  presume  the  exception  of  loss  from  a  con- 
sequence of  hostilities  to  involve  all  consequences, 
however  remote,  yoa  are  necessarily  driven  to  say 
that  the  word  '  oon sequences  '  is  to  be  dealt  with, 
according  to  the  ordinary  rule,  as  meaning  proxi- 
mate consequences  only":  (14  0.  B.  N.  S.  290). 
The  bearing  of  this  on  the  construction  of  the 
present  policy  would  seem  to  be  that,  as  the 
policy  insured  againBt  the  proximate  conse- 
quences of  the  perils  of  the  sea,  the  assured  would 
recover  for  these,  unless  they  could  also  be  said  to 
be  proximate  consequences  of  hostilities.  It  was 
was  therefore  contended  by  the  shipowners  that 
the  hostilities  were  the  torpedoing  of  the  ship; 
that  the  proximate  consequences  were  a  hole  in 
No.  1  bold  through  which  water  came,  bat  that 
this  did  not  sink  the  ship,  for  she  remained 
afloat  for  three  days,  and  that  what  sank  her 
was  another  hole  in  the  ship,  namely,  the  giving 
way  of  the  bulkhead  and  the  consequent  entry  of 
water,  and  that  before  this  happened  other  causes 
came  into  play,  the  grounding  and  the  swell 
in  the  harbour,  so  that  tbe  second  entry  of  water 
was  not  a  proximate  but  a  remote  consequence  of 
hostilities.  To  illustrate,  it  oould  not  be  a 
proximate  effect  or  consequence  of  hostilities  that 
a  man  injured  by  the  bursting  of  a  shell  was  then 


[Apr. 


killed  by  a  passing  motor-car,  because  owing  to 
hia  crippled  condition  he  oould  not  get  out  of  the 
way  fast  enough  ;  or,  to  take  the  case  actually  put 
in  the  authorities,  that  a  ship  crippled  in  a  fight 
was  then,  owing  to  her  slow  progress,  caught  by  a 
storm  which  she  would  have  escaped  had  she  been 
sound  :  (see  Erie,  O.J.  in  Ionide$'  case,  tup. ;  and 
Lord  Ellenborough  in  Livie  v.  J  amen  (12  East, 
648).  Erie,  C-J.  in  Ionidet'  case  {tup.),  however, 
givea  further  illustrations  which  render  the  appli- 
cation difficult  to  follow.  He  says:  "Suppose 
there  was  a  hostile  attempt  to  seize  the  ship,  and 
the  master,  in  aeeking  to  escape  capture,  ran  ashore 
and  the  ship  was  lost;  there  the  loss  would  be  a 
loss  by  the  consequences  of  hoatilities  within  the 
terms  of  this  exception. "  He  does  not  say  whether 
the  assumed  running  ashore  is  intentional,  i.e.,  a 
general  average  sacrifice,  which  would  also  be  a 
loss  by  perils  insured  against  (Die  kin  ton  r. 
Jardine,  3  Mar.  Law  Oas.  O.  S.  126;  18  L.  T. 
Rep.  717 ;  L.  Rep.  3  C  P.  639),  or  accidental : 
(see  also  Oordon  v.  Bimmington,  1  Camp.  123). 
But  in  Green  v.  Elmtlie  (Peaks,  N.  P.  278)  a 
vessel  was  driven  by  a  gale  "  on  an  enemy's 
coast  "  and  was  there  captured,  and  this  was 
held  a  loss  by  capture  not  by  perils  of  the 
sea,  not  being  a  proximate  consequence  of  perils 
of  tbe  sea.  It  is  not  quite  clear,  therefore), 
why  in  Erie,  C.J.'s  illustration  the  Btranding 
would  be  a  proximate  oonaequence  of  hoetilitiee  ; 
it  might  or  might  not  have  happened.  HiB  second 
illuatration  ia:  "Suppose  the  ship  chased  by  a 
cruiser,  and,  to  avoid  seizure,  she  gets  into  a  bay 
where  there  is  neither  harbour  nor  anchorage,  and, 
in  consequence  of  her  inability  to  get  out,  she  is 
driven  on  shore  by  the  wind  and  lost;  that  a^ain 
would  be  a  loss  resulting  from  an  attempt  at 
capture,  and  would  be  within  the  exception." 
This  surely  would  depend  on  how  long  tbe 
adverse  wind  which  kept  her  in  the  bay  held.  If 
it  changed,  the  vessel  would  get  out  unharmed, 
and  the  suggestion  seems  contrary  to  the  decision 
in  Ores*  v.  Elmilie  (tup  ).  Where  loss  by  perils  of 
tbe  sea  follows  loss  by  capture,  the  first  owner 
recovers  for  loss  by  capture :  (Anderien 
Afarien,  11  Asp.  Msr.  Law  Oas.  85 ;  99  L.  T. 
Rep.  254;  (1908)  A.  O.  334).  As  was  said  by 
Channel!,  J.  in  that  case  (11  Asp.  Mar.  Law  Oas. 
494;  97  L.  T.  Rep.  375;  (1907)  2  K.  B.  248): 
"  Tbe  first  owner  lost  his  ship  by  capture.  Tbe 
Japanese  captors  lost  their  prize  by  penis  of 
tbe  sea."  Where  loss  by  capture  is  alleged  to 
follow  loss  by  perils  of  the  sea,  tbe  question 
would  appear  to  depend  on  whether  the  goods 
were  already  lost  by  perils  of  the  sea.  They 
were  treated  as  already  so  lost  in  Hahn  v. 
Corbett  (2  Bing.  205),  and  in  the  oase  of 
the  balk  of  tbe  cargo  in  Ionidee'  cote  (tup.); 
possibly  also  in  Bondrttt  r.  HenUgg  (Holt,  N.  P. 
149).  I  notice  that  in  Powell  v/  Hyde  (5  E.  A  B. 
607),  where  a  vessel  was  sunk  by  cannon  shot  ha 
the  Danube  under  the  mistake  that  she  was  an 
enemy,  it  was  not  argued  that  tbe  loss  was  by 
perils  of  the  sea,  or  the  general  words,  but  the  loss 
was  treated  as  one  by  capture  and  seizure  within 
the  warranty. 

Great  reliance  wsb  placed  by  either  side  on  the 
cases  of  Pink  v.  Fleming  (tup.)  and  Reiteher  v. 
Borvrick  (tup.),  each  decmions  of  the  Court  of 
Appeal.  In  Pink  v.  Fleming  the  goods  were 
warranted  "  free  from  particular  average  .  .  . 
unless  daraaKe  be  consequent  on  collision  with 
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any  other  ship."  To  repair  damage  done  to  the 
ship  by  oollieion,  perishable  goods  had  to  be  die- 
charged,  and  damage  to  them  was  caused  partly 
by  handling,  partly  by  delay.  Mathew,  J.  and 
tbe  Court  of  Appeal  treated  the  damage  as  too 
far  removed  from  the  oollieion  to  be  ooneequent 
on  it  All  the  members  of  the  Court  of  Appeal 
treat  the  matter  as  an  application  of  the  well- 
known  rule  of  caul*  proximo,  though,  as  Loid 
Ether  says,  the  cause  of  the  damage  was 
the  repairs,  and  the  cause  of  tbe  repairs 
was  the  collision.  The  judgments  appear  to 
proceed  exactly  on  the  lines  of  Hamilton, 
Freter,  and  Co.  v.  Pandorf  and  Co.  (tup.).  In 
Beitcher  t.  Borwiek  (***">■)  the  insurance  was 
against  "  damage  received  in  collision."  A  col- 
lision broke  a  hole  in  the  condenser ;  the  captain 
anchored  and  plugged  the  hole.  The  vessel  was 
then  being  towed  to  dock  for  repairs  when  the 
plug  came  out,  the  vessel  filled  with  water,  and 
was  ran  ashore  to  prevent  sinking.  This  waa 
held  M  damage  received  in  oollieion  "—words 
which  were  apparently  treated  as  equivalent  to 
"  damage  caused  by  collision  " — and  Lord  Lindley, 
in  giving  judgment,  expresses  himself  thus:  "  It 
appears  to  me,  however,  that  an  injury  to  a  ship 
may  fairly  be  said  to  cause  its  loss  if,  before  that 
injury  is  or  can  be  repaired,  the  ship  is  lost  by 
reason  of  the  existence  of  that  injury— ue.,  under 
circumstances  whicb,  but  for  that  injury,  would 
not  have  affected  her  safety.  .  .  ,  It  "(this 
view)  "  ia  consistent  with  tbe  judgment  in  Pink 
t.  Fleming  (tup.),  which  is  more  favourable  t'o  tbe 
appellants  than  any  other  authority  cited  or 
known  to  me."  I  have  read  this  judgment 
several  times,  and,  while  I  quite  understand  it,  it 
seems  to  me,  with  great  respcot  to  the  learned 
members  of  that  court,  that,  if  its  principled  are 
applied  to  the  facts  of  Hamilton,  Fraeer,  and  Co. 
v.  Pandorf  and  Co.  (tup.),  that  case  would  have 
been  decided  differently.  Tbe  goods  there  were 
damaged  because  of  the  continuing  existence  of 
a  hole  made  by  a  rat  through  which  the  water 
came.  If  the  eause  of  tbe  hole,  and  not  the  water 
that  came  through  the  hole,  was  the  proximate 
cause,  the  rat  was  the  proximate  cause  of  the 
damage;  but  the  House  of  LordB  held  that  it  was 
not.  It  is  said  that  this  loss  may  be  caused  both 
bj  perils  of  the  sea  and  by  rats,  and  that  in  an 
insurance  against  perils  of  the  sea  warranted  free 
from  rats  the  assured  would  fail.  This  seems  to 
■e  to  depart  from  the  role  of  insurance  law  that 
yon  only  look  at  the  proximate  cause.  I  refer 
again  to  the  opinion  of  Watkin  Williams,  J.  in 
Lawrence  v.  Accidental  Insurance  Company  (tup  ), 
where  the  policy  was  against  personal  injury 
caused  by  accidental  violence,  but  did  not  insure 
in  case  of  death  arising  from  fits.  Tbe  assured 
fell  on  the  railway  line  in  a  fit,  and  a  train  then 
ran  over  him.  Watkin  Williams,  J.  said :  It  is 
essential  that  it  should  be  made  out  that  the  fit 
was  a  cause,  in  the  sense  of  being  the  proxi- 
mate and  immediate  cause  of  the  death, 
before  the  company  are  exonerated,  and  it 
ia  not  the  lees  so  because  you  can  show  that 
another  cause  intervened  and  assisted  in  the 
causation." 

It  seems  to  me,  apart  from  authority,  there 
Bay  well  be  cases  where  a  cause  at  once  pro- 
daces  a  state  of  things  the  natural  result  of 
which  is  subsequent  loss.  The  Supreme  Court 
of  the  United  States  in  Tht  Q.  R.  Booth  (171 


U.  S.  Rep.  450),  cited  in  Carver  on  Carriage  by 
Sea,  s.  88,  note,  a  case  where  an  explosion 
occurred  in  a  ship  wbioh  blew  out  the  ship's  side 
bo  that  water  came  in  and  damaged  cargo,  Beem 
to  have  treated  tbe  entry  of  water  as  an  inevitable 
and  absolutely  necessary  result  of  tbe  explosion, 
anc*  to  have  held  that  the  action  of  such  inevitable 
results  does  not  prevent  their  cause  from  being 
tbe  proximate  cause.  This  would  seem  to  apply 
to  sinking  through  the  entry  of  water  through 
leaks  made  by  guufire  or  collision ;  but  it  would 
also  seem  to  apply  to  the  damage  done  through 
the  rat  hole.  The  Supreme  Court  either  did  not 
approve  of  Hamilton,  Fraeer,  and  Co.  v.  Pandorf 
and  Co.  (tup.)  or  treated  tbe  entry  of  tbe  water 
not  as  an  inevitable  consequence,  but  one  that 
depended  on  the  weather  that  the  ship  met  with. 
The  latter  view  would  not  be  sufficient  according  to 
Lord  Liodley's  illustration  in  Beitcher  v.  Borwiek 
(tup.),  where  he  puts  the  case  of  a  damaged  ship, 
which  can  float  in  calm  weather,  but  sinks  in  her 
injured  oonditioo  in  a  subsequent  Btorm. 

The  learned  judge  below  decided  this  caie  on 
the  authority  of  Reieeher  v.  Borwiek  (sup.),  but 
he  also  added  some  reasoning  of  his  own.  He 
thought  it  was  not  necessary  that  the  sinking 
should  inevitably  follow  from  tbe  explosion. 
M  She  was  not  saved  after  being  injured  by  the 
torpedo,  and  when  you  have  said  that  you  Lave 
said  the  whole,  in  my  judgment."  I  do  not 
understand  this.  It  looks  at  first  sight  like  the 
fallacy  po*t  hoe  ergo  propter  ho;,  which  I  am  sure 
Rowlatt,  J.  does  not  mean.  To  say  that  if  after 
injury  she  is  not  saved  it  must  be  the  injury  that 
sank  her  overlooks  the  case  of  the  intervention  of 
some  now  and  overwhelming  disaster,  as  a 
hurricane  or  fire.  One  must  add  the  qualification 
"and  was  sunk  as  the  immediate  consequence  of 
that  injury."  For  such  a  proposition  there  is 
ample  authority  in  tbe  principles  stated  in 
Beitcher  v.  Borwiek  (tup.).  Bat  for  that  case  I 
should  have  felt  bound  by  tbe  authorities  to  bold 
that  there  was  here  a  loss  by  the  proximate  cause, 
perils  of  the  sea,  and  that,  as  the  warranty  must 
also  be  limited  to  proximate  consequences  of 
hostilities,  hostilities  here  were  only  a  cause,  and 
not  the  proximate  cause,  of  the  loss.  And,  on  the 
beBt  consideration  I  can  give  to  it,  I  do  not  think 
the  principles  in  the  judgment  in  Beitcher  v. 
Borwiek  (tup.)  are  consistent  with  the  previous 
authorities  !  have  cited,  and  particularly  with  the 
decision  of  the  House  of  Lords  in  Hamilton, 
Fr otter,  and  Co.  v.  Pandorf  and  Co.  (tup),  Lord 
Lindley  saying:  "The  fact  that  some  fresh  oanse 
arises  without  which  the  injury  would  not  have 
led  to  further  loss  is  ...  in  such  »  case  far 
from  conclusive."  I  respectfully  think  that  on 
the  earlier  authorities  it  would  have  bean  conclu- 
sively treated  ae  the  only  proximate  oanse.  Bat 
Beitcher  v.  Borwiek  (tup.)  professed  to  consider 
Pink  v.  Fleming  (tup.),  and  Lopes,  L  J.,  one  of 
the  members  of  the  court,  was  the  trial  judge  in 
Hamilton,  Frater,  and  Co.  v.  Pandorf  and  Co  (tup.), 
and  I  have  come  to  the  conclusion  that  it  is  my 
duty,  as  a  member  of  the  Court  of  Appeal,  to 
endeavour  to  follow  such  a  decision  of  the  court, 
which  its  members  thought  was  consistent  with 
previous  decisions,  and  to  leave  to  the  House  of 
Lords,  if  it  is  thought  right  to  bring  the  matter 
before  their  consideration,  the  task  of  explaining, 
correcting,  or  approving  the  decisions  of  the  Court 
of  Appeal. 
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I  appreciate  that  moat  plain  men  and  many 
lawyers  not  conversant  with  icsuranoe  decisions 
would  «ay  at  once  that  the  loss  here  was  a  conse- 
quence of  hostilities,  bnt  I  am  Bure  they  would 
also  say  that  the  immediate  cause  of  tbe  damage 
to  cargo  in  Hamilton,  Fraser,  and  Co.  v.  Pandorf 
and  Co.  (tup.)  was  rats,  in  which  case  their  judg- 
ment, like  the  Conrt  of  Appeal's,  has  been  reversed 
by  the  House  of  Lords.  I  think  they  would  also 
say  that  the  cause  of  death  in  Lawrence's  case 
(tup.)  was  fits,  contrary  to  the  decision  of  the 
Divisional  Oourt. 

For  these  reasons,  after  muoh  hesitation,  1  have 
come  to  the  conclusion  that  I  am  bound  by  the 
principles  enunciated  in  Reitcher  t.  Borwick  {tup.) 
to  affirm  the  judgment  of  Bowlatt,  J.  in  this 

caBO-  Appeal  dismissed. 

Solicitors  for  the  plaintiffs,  Alfred  Bright  and 
Bone,  for  Balesone,  Warr,  and  Wimthurtt,  Liver- 
poo). 

Solicitors  for  the  defendants,  William  A.  Crump 
and  Bon. 


Jan.  19,  22,  ami  2%  1917. 

(Before  Swinfbn  Eadt,  Bankks,  and 
Scbutton,  L.JJ.) 

Hood  *.  Wbbt  End  Motor  Cab  Pack  two 
Company,  (a) 

APPEAL  FBOM  THE  KING'S  U8NCH  DIVISION. 

Insurance  {marine)-'" Held  covered"  clause  — 
Motor-car  carried  on  deck — Error  in  detcription 
of  interest'— Notice  to  underwriters  of  error 
within  reasonable  time— Institute  Cargo  Clauset, 
No.  4. 

By  a  policy  of  mat  inn  insurance,  in  the  ordinary 
form,  a  motor-car  was  insured  against  the  usual 
perils  by  sea  from  London  to  Messini.  The 
Institute  Cargo  Clauses  were  attached,  of  which 
clause  4  is  as  follows  :  "  Held  covered,  at  a 
premium  to  be  arranged,  in  ease  of  deviation  or 
change  of  voyage  or  of  any  omission  or  error  in 
the  description  of  the  interest,  vessel,  or  voyage." 
The  car  wat  carried  on  deck  in  accordance  with 
the  terms  of  the  bill  of  lading,  under  which  it 
was  shipped,  and  betng  carried  on  deck  was  not 
covered  by  the  policy.  Whtn  the  ship  arrived 
at  Metsina  the  car  was  found  to  be  valutlett, 
owing  to  damage  by  sea  water.  No  notice 
that  the  car  was  being  carried  on  deck  was  given 
to  the  underwriters  before  the  lose.  Eoidence 
was  givsn  that  many  underwriters  would  not 
injure  at  any  premium  a  ear  carried  on  deck 
against  all  risks,  and  that  in  any  case  an  excep- 
tionally high  premium  would  be  required. 

Held,  that  clause  4  of  the  IneHtuU  Cargo  Clauset 
did  not  enable  the  assured  to  recover  the  loss 
from  the  underwriters,  at  it  was  an  implied  term 
vf  the  contract  that  notice  that  the  car  was  being 
carried  on  deck  thould  be  givsn' to  the  under- 
writers within  a  reasonable  time  after  the 
attured  became  aware  of  the  fact;  that  no  such 
notice  had  been  given ;  and  the  assured  were  not 
therefore  protected  by  the  policy. 

Thamns  and  Mersey  Marine  Insurance  Company 
v.  Van  Laun  (infra)  applied. 


Judgment  of  Bowlatt,  J.  (13  .dip.  Afar.  Law  Cos. 

(1916)  2  JT.B.395) 

o firmed. 


441;  115  L.  T.  Bap.  220; 


Appeal  by  tbe  defendants  from  a  judgment  of 
Bowlatt,  J.  without  a  jury. 
The  facta  appear  sufficiently  from  the  judg- 


Newbolt,  K.C.  and  Graham  Mould  (for  Arthur 
Lawton,  serving  with  His  Majesty's  forces),  for 
the  defendants,  referred  to 

Moore  v.  Mourgue,  2  Cowp.  479 ; 
Comber  v.  Anderton,  1  Camp.  523  ; 
Com  monvctalth    Portland    Cement    Company  v. 
Weber,  Lokmann,  and  Co.,  10  Asp.  Mar.  Law 
Cas.  27 ;  91  L.  T.  Rep.  618 ;  (1905)  A.  C.  66  ; 
HewUt  Brothers  v.  Wilson,  13  Asp.  Mar.  Law  Caa. 

Ill ;  113  L.  T.  Bap.  304;  (1915)  2  K.  B.  739; 
Greenock  Steamthip  Company  v.  Maritime  InstiT- 
ance  Company,  9  A«p.  Mar.  Law  Cas.  364,  463  ; 
89  L.  T.  Bap.  200 ;  (1903)  1  K.  B.  367 ; 
Maritime  Insurance  Company  y.  Steams,  (1901) 
2  K.  B.  912  ; 

MenU,  Decker,  and  Co.  v.  Maritime  Insurance 
Company,  11  Asp.  Max.  Law  Cat.  339  ;  101  L.  T. 
Bap.  808 ;  (1910)  1  K.  B.  132. 

MacKinnon,  K  C.  aad  E.  F.  8 pence,  for  the 
plaintiff,  referred,  in  addition,  to 

Reliance  Mutual  Insurance  Company  v.  Duder, 
12  Asp.  Mar.  Law  Cas.  223  ;  106  L.  T.  Bep.  936 ; 
(1913)  1  K.  B.  265  ; 
Thames  and  Mertey  Marine  Insurance  Company  v. 
.  Fan  Laun  (infra). 

Swinfbn  Eadt,  L.J. — This  is  an  appeal  by 
the  defendants  against  a  judgment  of  Bowlatt,  J., 
who  gave  judgment  for  the  plaintiff  for  5004. 
The  plaintiff,  the  owner  of  a  motor-car,  applied  to 
the  defendants  for  an  estimate  of  the  coat  of 
packing-  the  car,  dispatching  it  to  Messina,  and 
insuring  it  against  all  risks  and  breakage, 
including  war  risks.  On  the  29th  Oct.  1914  the 
defendants  ^ave  an  estimate  for  "  packing  and 
freighting  same  to  Messina,  312.  10s.  Insurance 
extra.  All  risks  and  breakage  12c.  6d.  per  cent. 
War  riak  20*.  per  cent."  The  estimate  was 
accepted  by  the  plaintiff,  and  the  defendants  were 
requested  to  collect  the  car  and  pack  and  freight  it 
to  Messina  and  insure  it  against  all  risks  and 
breakage,  including  war  risk.  There  was  thus  a 
contract  by  the  defendants  to  do  the  work  for  a 
fixed  Bum.  Shortly  afterwards  by  consent  the 
contract  was  varied  by  tbe  omission  of  the  insur- 
ance against  war  risk,  the  plaintiff  taking  that 
risk  upon  himself.  The  defendants  did  not  wish 
to  carry  out  the  whole  contract  themselves,  but 
employed  Meagre.  G.  W.  Sheldon  and  Co.,  ehip- 
ping  agents,  to  effect  the  shipping  and  insur- 
ance. On  the  30th  Nov.  the  Oeneral  Steam 
Navigation  Company  gave  a  quotation  in  writing 
for  carrying  the  oar  from  London  to  Messina, 
"  with  liberty  to  carry  on  deck  at  shipper's  riak." 
Messrs.  Sheldon  instructed  Mr.  Murray,  who  waa 
an  outside  broker,  to  effeot  the  insurance.  That 
was  unfortunate,  because  in  his  evidence  Murray 
said  that  he  had  no  knowledge  of  such  business. 
Not  being  a  member  of  Lloyd's  he  could  not 
effect  an  insurance  there,  and  accordingly  he 
employed  Messrs.  Byas,  Moseley  and  Co.,  a  firm 
of  brokers  at  Lloyd's,  who  procured  tbe  insur- 
ance. That  was  the  chain  of  persons  through 
whose  hands  the  matter  passed.  On  tbe  8th  Dec. 
Messrs.  Sheldon  prepared  a  bill  of  lading,  in 
which  the  goods  were  described  as  "one  case 
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motor- oar  on  deck  at  shipper's  risk."  The  words 
"  on  deck  at  shipper's  risk  "  were  not  there  when 
the  bill  of  lading  was  prepared,  bnt  were  stamped 
in  afterwards  before  the  bill  of  lading  was  Bigned. 
The  bill  of  lading  contained  a  clause  in  print : 
"  Goods  shipped  ab  one  parcel  to  be  delivered  the 
same  way,  and  if  shipped  on  deok  (as  the  ship- 
owners and  (or)  charterers  are  hereby  authorised 
to  do)  they  are  so  shipped  at  merchant's  risk." 
Messrs.  Sheldon  were  therefore  aware  that  the 
oar  was  being  shipped  on  deok.  Upon  the 
5th  Jan.  they  wrote  to  Murray  informing  him 
that  the  car  was  being  shipped  on  deck,  and 
at  ked  him  if  it  would  make  any  difference  in  the 
premium,  and  Murray  said  it  would  not.  Before 
giving  that  answer  Murray  said  that  he  oom- 
municated  by  telephone  with  Mobs™.  Byas, 
Moseley,  and  Co.,  and  that  they  replied  that  it 
would  not.  Messrs.  Byas,  Moseley,  and  Co. 
denied  this  statement,  and  being  experienced 
brokers  they  could  not  have  given  that  answer. 
Oo  arrival  at  Messina  the  car  was  found  to  be 
practically  destroyed.  The  policy  did  not  specifi- 
cally insure  the  car  as  carried  on  deok,  and  it  is 
conceded  that  there  is  no  "  usage  to  the  oontrary  " 
within  the  meaning  of  rale  17  of  the  Ru?ea  for 
Construction  of  Policy  in  aobed.  1  to  the  Marine 
Insurance  Act  1906.  It  is  clear  that  the  policy 
as  effected  did  not  cover  the  car  on  deck. 

The  first  question  is,  What  was  the  contract 
between  the  plaintiff  and  the  defendants  ?  Was 
it  a  contract  by  which  the  defendants  only  agreed 
to  take  all  reasonable  step*  to  procure  an  effective 
ioiuranoe  on  the  car,  or  was  it  a  contract  by 
which  they  undertook  to  procure  an  effective 
insurance  on  the  car  ?  In  my  opinion  the  defen- 
dants in  consideration  of  certain  payments 
entered  into  a  definite  contract  to  pack  the  car, 
■hip  it,  and  pay  freight  to  Messina,  and  to  procure 
an  effeotive  insurance  against  all  risks  and 
breakage  except  war  risk.  That  wae  the  contract. 
The  next  question  is,  Have  they  performed  it  P  It 
is  conceded  that  the  policy  does  not  cover  the  car 
■o  far  aa  the  body  of  the  policy  ie  concerned. 
The  underwriters  were  not  informed  that  the  oar 
was  to  be  carried  on  deck.  It  ie  not  disputed 
that  after  it  wae  known  that  the  car  was  being 
shipped  on  deck  no  notice  was  given  to  the  under- 
writers that  the  oar  was  to  be  oarried  in  that  way. 
The  defendants  rely  upon  clause  4  of  the  Institute 
Cargo  Clauses  to  establish  that  the  policy  covered 
the  risk.  In  the  court  below  clause  7  was  also 
relied  upon,  but  in  this  court  no  question  was 
raised  upon  that  clause.  Clause  4  provides  as 
followe:  ''Held  oovered  at  a  premium  to  be 
arranged,  in  case  of  deviation  or  change  of  voyage 
or  of  any  omission  or  error  in  the  description  of 
the  interest,  vessel,  or  voyage."  With  regard  to 
s  similar  clause  the  House  of  Lords  have  held  in 
Thame*  and  Mereey  Marine  Insurance  Company 
t.  Van  Laun  {infra)  that  it  is  an  implied  term  of 
the  contract,  in  the  absence  of  any  express  term 
ss  to  notioe,  that  notice  must  be  given  to  the 
underwriter*  within  a  reasonable  time  after  the 
facts  have  oome  to  the  knowledge  of  the  assured, 
if  he  wishes  to  rely  upon  the  clause.  In  the 
present  case  no  such  notice  was  given  to  the 
underwriters,  and  the  defendants  therefore  cannot 
rely  upon  the  clause.  There  is  this  further  point : 
According  to  the  terms  of  the  contract  the  insu- 
rance was  to  be  effected  for  the  plaintiff  upon  his 
making  certain  payments,  and  upon  those  pay. 


[Or.  op  App. 


ments  being  made  he  was  to  have  an  insurance 
against  all  risks  and  breakage  except  war  risk. 
The  defendants  eay  that  on  payment  of  an  extra 
premium  auoh  risks  would  be  oovered  by  the 
policy.  In  the  first  place,  they  failed  to  prove  it. 
Upon  the  evidence  I  am  not  satisfied  that  any 
euch  insurance  oould  have  been  obtained  at  all, 
that  ie  to  eay,  an  insurance  covering  the  motor 
oar  on  deok.  [His  Lordship  here  referred  to  the 
evidence.]  The  defendants  failed  to  prove  that 
the  policy  effected  was  one  whioh  by  payment  of 
an  extra  premium  would  cover  the  risks  agreed 
to  be  insured  against.  But,  even  if  they  had 
proved  it,  it  would  not  help  them,  because 
they  had  agreed  for  a  fired  premiam  to  pro- 
cure a  policy  againat  all  risks  except  war  risk. 
They  failed  to  do  so.  The  appeal  must  be 
dismissed. 

Bamkbs,  L.J.— I  agree.  The  case  seems  to  me 
to  have  been  fought  before  Rowlstt,  J.  upon  a 
false  issue.  The  plaintiff  was  partly  in  fault  for 
that,  because  in  the  statement  of  claim  he  alleged 
that  the  defendants  "  negligently  and  in  breach 
of  the  contract  "  failed  to  require  the  car  to  be 
carried  under  deck  and  permitted  it  to  be  carried 
on  deck,  and  "  negligently  and  in  breach  as  afore- 
said "  failed  to  cause  it  to  be  insured  againat  on* 
deck  risks  ;  and  at  the  beginning  of  the  argument 
for  the  plaintiff  as  reported  in  the  court  below 
(1916,  2  K.  B.  S97)  the  contention  is  stated  to  be 
that  "the  defendants  having  undertaken  to  ship 
and  insure  the  oar  were  bound  to  take  all  reason- 
able precautions  to  provide  that  it  should  not  be 
injured  on  the  voyage,  and  to  cause  it  to  be 
insured  againat  all  riska  other  than  war  riak." 
Upon  the  true  construction  of  the  contract  that 
question  does  not  arise.  The  contract  was  that  on 
payment  of  311.  10*.  tbo  defendants  undertook  to 
pack  and  freight  the  car  to  Messina  and  to  procure 
an  insurance  on  it  against  all  risks,  exoept  war 
risks,  at  a  premium  of  12t.  6<t  per  cent  If  that 
ie  the  true  construction  of  the  contract,  the 
question  of  negligence  raised  in  the  court  below 
does  not  arise.  It  is  not  disputed  that  the  policy 
in  the  form  in  which  it  was  taken  out  did  not 
oover  the  risk  agreed  to  be  covered  at  the  stated 
premium  of  12s.  6d.  per  oent.  The  action  is  really 
an  undefended  one.  The  defendants  did  not  do 
what  they  contracted  to  do— namely,  take  out  a 
policy  covering  all  risks  exoept  war  risk  at  the 
stated  premium.  In  order  to  escape  from  that 
difficulty  the  defendants  say  that  upon  payment 
of  an  increased  premium  the  policy  is  in  such  a 
form  that  the  plaintiff  can  recover  on  it.  In  my 
opinion  the  defendants  can  only  introduce  that 
matter  on  the  question  of  the  damages  which  they 
have  to  pay  for  the  breach,  upon  the  principle 
that  the  plaintiff  was  bound  to  do  what  he  reason- 
ably could  to  mitigate  the  damages.  If  the 
defendants  could  have  proved  that  on  payment  of 
an  inoreased  premium  they  oould  have  insured 
against  the  ruk  that  would  go  in  mitigation  of 
damages.  Upon  the  evidence  the  defendants 
have  failed  to  show  that  they  oould  by  payment 
of  any  premium  have  insured  against  the  risk  of 
carrying  the  car  on  deck.  Further,  even  if  they 
had  proved  that  they  could  have  insured  against 
that  extra  risk,  upon  the  authority  of  Thamee  and 
Mereey  Marine  Inevrance  Company  v.  Van  Laun 
(infra),  they  failed  to  take  suoh  steps  as  wouldgive 
them  the  advantage  of  clause  4  of  the  Institute 
Cargo  Clauses.     As  that  oase  shows,  upon  the 


Ehd  Motor  Cab  Packing  Company. 


14 


MARITIME  LAW  CASES. 


Ot.  ov  App.]         Hood  «.  Wbst  End  Motoe  Car  Packmq  Compact.        [Or.  of  App. 


facta  coming  to  the  knowledge  of  the  assured  be 
is  bound  to  give  notioe  to  the  underwriters  within 
a  reasonable  time.  For  these  reasons  the  appeal 
fails. 

Scruttoh,  L.  J.— I  agree.    The  first  question 
is,  What  is  the  liability  of  the  defendants  under 
their  contraot  with  the  plaintiff  P  When  a  person 
is  instructed  to  procure  an  insurance  for  another 
he  is  bound  to  use  reasonable  care  and  skill.  If 
he  is  unable  to  procure  tbe  policy  he  must  at  once 
inform  his  principal.   There  is  a  very  Urge  class 
of  business  where  a  person  does  more  than  merely 
undertake  to  effect  a  policy.    He  sells  a  policy 
and  incurs  all  the  liability  of  a  vendor,  as,  for 
instance,  in  the  case  of  a  o.Lf.  contract  The 
question,  therefore,  is  whether  this  is  a  case  in 
which  the  defendants  contracted  to  use  reasonable 
care  and  skill  to  procure  a  policy  against  all 
marine  risks  at  the  named  figure  or  contracted  to 
procure  an  effective  policy  against  those  risks  at 
that  figure.    Upon  the  true  construction  of  tbe 
documents  I  think  that  the  defendants  undertook 
to  procure  a  policy  against  all  risks  except  war 
risks.  Tbe  next  question  is,  Have  they  performed 
that  obligation  P   They  shipped  the  oar  on  deck. 
In  the  body  of  the  policy  it  is  stated  that  the 
insurance  was  "  on  motor-car,"  not  stating  that 
the  car  was  to  be  carried  on  deck.   By  the  old 
law  before  the  Marine  Insurance  Aot  1906,  and 
now  by  rule  17  of  tbe  Boles  of  Construction  of 
Policy  in  scbed.  1  to  the  Act,  in  the  absence  of 
any  usage  to  the  contrary,  cargo  carried  on 
deck  must  be  insured  specifically.    Tbe  defen- 
dants therefore  did  not  procure  a  policy  in  terms 
oovering  a  motor-car  carried  off  deck  against 
all  marine  risks.   It  is  contended,  however,  that 
the  policy  gives  the  plaintiff  the  right  to  get  such 
an  insurance  by  reason  of  clause  4  of  tbe  Institute 
Cargo  Clauses;  that  there  was  an  "omission  or 


error  in  the  description  of  the  interest,"  and  that 
upon  payment  of  an  increased  premium  to  be 
arranged  the  plaintiff  was  in  a  position  to  get  hiB 
car  covered  by  the  policy.   There  is  a  fatal 
objection  to  tbst  contention.  In  Thamti  and 
Mir  try  Marin*  Innurano*  Company  v.  Van  Lawn 
(infra)  tbe  House  of  Lords,  affirming  tbe  judgment 
of  Kennedy,  J.,  held  that  the  assured  could  not 
avail  himself  of  the  clause  unless  within  a 
reasonable  time  after  he  became  aware  of  the 
omission  or  error  he  gave  notioe  thereof  to  tbe 
underwriters.   It  is  an  implied  term  of  such  a 
contract.   I  regret  that  tbe  case  is  not  reported 
on  this  point.   The  decision  is  plainly  right, 
because  the  natural  tendenoy  of  a  person  assured 
is  to  wait  and  see  if  tbe  matter  goes  through 
satisfactorily,  and  only  in  the  case  of  a  loss 
happening  to  give  notioe  to  tbe  underwriters. 
In  order  to  meet  that  tendenoy  the  condition  as 
to  notioe  is  implied.   In  tbe  present  case  when 
tbe  defendants  became  aware  that  the  car  was 
being  shipped  on  deck  no  notice  thereof  was 
given  to  the  underwriter!  until  after  tbe  loss  of 
the  car.   That  is  not  within  a  reasonable  time 
within  the  decision  of  the  House  of  Lords.  That 
is  sufficient  to  decide  this  case,  and  is  the  only 
point  whioh  I  decide.   I  agree  that  the  defendants 
would  have  found  themselves  in  a  difficulty 
because  probably  they  oould  not  have  proved  that 
they  oould  have  effected  an  insurance  on  a  car 
carried  on  deck.   I  think  also  that  the  construc- 
tion of  olause  4  of  the  Institute  Cargo  Clauses  is 
very  difficult.   It  may  bare  to  be  considered  fully 


at  some  future  date,  and  I  will  not  speculate  upon 
its  meaning.  I  may,  however,  express  a  hope 
that  the  committee  of  underwriters  will  consider 
the  olauBe  and  make  np  their  minds  as  to  the 
meaning  they  wish  to  attach  to  it,  and  express 
that  meaning  in  language  whioh  an  ordinary 
assured  will  understand.       Appeal  dumiutd. 

Solicitors  for  the  plaintiff.  Cap*  Cur*  and 
Ball. 
Solicitor  for  the . 


HOUSE  OP  LORDS. 
July  24, 1905. 
Thames  and  Meksbt  Mabihs  Insubancb  CoicrAHT 
Limited  ».  H.  T.  Vaw  Laun. 

Trb  plaintiffs  (H.  T.  Van  Laun  sad  Co.)  brought  an 
action  sgainst  tbe  defendants  to  recover  moneys  alleged 
to  be  due  nnder  two  policies  of  marine  insuranoe.  In 
1900  the  Oerman  Government  resolved  to  import  cattle 
and  ahecp  into  Northern  Chin*  to  provision  its  military 
foror s  there,  sad  entered  into  a  written  contract  with 
Meyerink  and  Co.,  of  Hamburg,  for  tbe  shipment  by 
steamer  from  Queensland  to  Teingtan  or  other  appointed 
ioe-free  port  of  loading  of  two  successive  consignment* 
of  livestock,  one  shipment  to  be  made  in  September  and 
one  in  Oct.  1900  at  a  o.'.f.  price.    By  a  «ub-oontraot  of 
the  11th  Aug.  1900  Frederick  Beyer,  of  London,  under- 
took towards  Meyerink  and  Co.  substantially  tbe  same 
obligations  as  those  by  which  the  latter  had  bound 
themselves  to  the  German  Government.    By  an  agree- 
ment dated  the  13th  Aug.  1900  the  plaintiffs  contracted 
with  Beyer  to  provide  the  cattle  and  sheep  for  the 
i  >jtobcr  shipment  and  steamer  for  carriage  from  Queens- 
land to  Tairgtan  or  other  port  in  Northern  China  as 
declared  before  sailing.   Tbe  plaintiffs  were  to  be  paid 
311.  Is.  per  head  of  cattle  and  81.  2*.  per  head  of  i 
The  price  included  the  cost  of  conveyance  and 
anoe,  fodder,  attendants,  and  all  other  requisites  for  the 
carriage  of  the  cattle.    The  loading  was  to  be  com- 
pleted  in   October.    In   September   the  respondents 
secured  a  steamer  by  a  time  charter,  and  in  November 
shipped  on  board  in  Queensland  705  bullocks  and  611 
sheep.   The  bills  of  lading  stated  the  port  of  destina- 
tion to  be  Takn.  The  two  policies  on  whioh  the  plaintiffs 
sued  were  effected,  one  in  London  dated  the  3rd  Dec 
1909  for  7001.,  and  the  other  in  Liverpool,  dated  the 
4th  Deo.  1900,  for  10001.   Eaoh  was  expressed  to  be  a 
policy  on  705  bnllooks  and  611  sheep,  valued  respec- 
tively apisoe  at  84f.  16«.  and  21.  13«.   Esoh  wss  ex- 
pressed to  cover  the  risk  of  mortality  from  any  cause 
daring  transit,  and  oontained  a  free  of  capture,  ssiiurs, 
and  detention  warranty.   The  voyage  was  described 
in  the  London  policy  as  "  at  and  from  Sydney  and  (or) 
port  or  ports  in  Nsw  South  Wales  and  (or)  Queeiif 
land  to  the  vessel's  port  or  ports  of  discharge  in 
China " ;  and  in  the  Liverpool  poliey  as  M  at  and 
from   Sydney  and  (or)  New  Booth  Wales  sad  (or) 
Queensland  ports  to  China  ports."   The  London  policy 
gave  the  vessel  liberty  "  to  proceed  and  sail  to  and 
touch  and  stay  at  any  ports  or  places  whatsoever  in  the 
course  of  her  said  voyage  for  all  necessary  purposes." 
The  Liverpool  policy  gave   liberty  in  addition  "to 
proceed  to  and  oall  at  any  ports  or  places  on  this  side 
and  beyond  the  port  of  destination  backwards  and 
forwards  for  all  purposes."    In  the  London  policy  there 
was  a  olause  "  that  in  the  event  of  any  deviation  from 
the  terms  sad  conditions  of  this  pokey  (p/s  clause 
ezoepted)  it  is  understood  and  agreed  thai  notwith- 
standing snob  deviation  the  interest  hereby  insured 
shall  be  held  covered  at  a  premium  to  be  arranged."  In 
the  Liverpool  polioy  the  oorreepooding  clause  wast 
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provided  notion  be  given  and  any  additional  premium 
required  be  agreed  immediately  titer  receipt  of  advices." 
The  steamer  sailed  from  Queensland  in  November  and 
Wei-hai-wei  on  the  16th  Dm.,  where  the 
*,  rearing  that  Taku  waa  ioe-bonnd,  communicated 
at  one*  with  hie  owner*,  who  directed  hfan  to  await 
orders.  The  owners  did  not  through  their  agent* 
inform  the  underwriter*  of  the  deviation  until  the 
31*t  Deo.,  when  they  gave  notice  of  the  ssggested 
deviation,  and  also  notioe  of  abandonment,  and  claimed 
for  a  total  Ion.  The  veeael  went  to  Chefoo  on  the 
25th  Dec.,  and  on  the  3rd  Jan.  to  Woosuug,  and  on  the 
16th  Jan.  to  Shanghai.  In  the  meanwhile  many  of  the 
cattle  had  died  owing  to  tbe  accumulation  of  manure, 
which  the  China  author  itie*  did  not  allow  to  be  thrown 
OTerboard,  and  rinderpest  also  broke  out,  and  moat  of 
the  cattle  bad  to  be  taken  out  to  **a  and  slaughtered. 
The  respondent*  claimed  for  a  total,  and,  alternatively, 
for  a  partial,  lois.  At  tbe  trial  before  Kennedy,  J.  the 
jury  found  that  the  plaintiff*  were  ready  and  willing  to 
pay  extra  premium*  for  deviation.  Kennedy,  J.  held 
U:at  there  was  no  sufficient  proof  of  the  abandonment 
of  the  insured  voyage,  but  that  there  waa  in  any  case  a 
deviation,  and  that  the  plaintiff*  were  not  protected  by 
the  "held  covered  "  clauses,  a*  notioe  had  not  been 
i  in  a  reasonable  time,  lie  gave  judgment  for  tbe 
Tbe  Court  of  Appeal  (Collins,  Ml 
Mathew  and  Cozens  Hardy,  L  J  J.)  ordered  a  new  trial. 
Tbe  defendants  appealed. 

ScntMon,  K.C.  and  Maurie*  Hill  for  the  appellants. 

J.  A.  Hamilton,  K.C.  and  J.  R.  Atkin  for  the 
respondents. 

Lord  Halsbubt,  L.C. — For  my  own  part  I  should  be 
prepared  to  find  as  a  fact  that  tbe  voyage  waa 
abandoned,  and  that  the  real  object  of  keoping  tbe 
m»Kter  waiting  for  orders  was  to  see  whether  the  oattle 
oould  not  be  disposed  of  to  greater  advantage  than  by 
attempting  to  deliver  them  in  pursuanoe  of  the  bills  of 
lading.  But  in  any  event  then  wen  a  else*  deriation, 
and  as  in  this  respeot  there  is  a  difference  between  the 
two  policies  to  which  I  referred  before,  tbe  case  of  eaoh 
policy  requires  to  be  treated  separately. 

In  the  Liverpool  policy  it  is  provided  tbst  in  oase  of 
deviation  or  ohange  of  voyage  tbe  assured  are  to  be 
held  covered,  provided  notioe  be  given  and  any  addi- 
tions! premium  required  be  agreed  immediately  after 
receipt  of  advioea.  On  tbe  17th  Dee.  tbe  plaintiffs 
knew  that  tbe  port  of  discharge,  Takn,  was  oloaed,  and 
that  the  ship  was  waiting  at  Wei-hai-wei,  and  it  was  not 
until  the  last  day  of  the  year  that  tbe  plaintiffs'  agents 
gave  any  notioe  at  all.  I  certainly  nod  as  a  faot  that 
that  condition  was  not  oomplied  with  so  as  to  secure  the 


In  respeot  of  the  London  policy  tbe  language  is  not 
the  same,  but  I  agree  with  Kennedy,  J.,  and  so  find, 
that  the  notice  was  not  given  within  a  reasonable  time, 
and  that  it  in  an  implied  term  of  the  provision  that 
reasonable  notioe  should  be  given,  that  it  is  not  com- 
petent to  the  assort  d  to  wait  so  long  as  be  pleases 
before  he  givee  notice  and  settles  with  tha  underwriter 
«hat  extra  premium  can  be  agreed  upon.  I  take 
Kennedy ,  J.'s  riew.  I  adopt  his  langasge  where  he 
ssys :  "  Reasonableness  in  so  oh  a  matter  as  to  the  time 
of  giving  a  notioe  d«|«nd»,  of  oourse,  upon  tbe  parti- 
cular circumstances  of  the  case.  Here  tbe  eubjeot- 
matter  of  the  insurance  was  oattle  on  shipboard,  in  the 
off  s  coast  where,  except  at  a  few  planes, 
'  nor  fodder  could  easily  be  obtained,  and 
then  obtained  only  at  serious  risk,  ai  the  events  have 
proved,  of  infeotion  from  disease.  Every  day  of  delay 
diminished  the  supply  of  both  f.xxl  and  water,  ana 
helped  to  fill  the  cattle-pens  with  manure,  croating  a 
state  of  things  which  both  weakened  tits  health  of  the 
eattle  and  disabled  with  sick  nee  a  the  cattle-men  whose 
duty  it  was  to  attend  upon  the  animals.  Interpreting 
the  clause  in  question,  as  I  do,  to  imply  an  obligation, 


in  order  to  obtain  the  advantage  which  it  confer*  upon 
the  assured,  that  the  assured  should  communicate  as  to 
the  arranging  of  the  premium  within  a  reasonable  time 
after  obtaining  advioes,  I  have  come  to  the  conclusion 
that  no  tribunal  oould  hold  upon  these  facta  that  the 
plaintiffs  fulfilled  the  obligation,  seeing  that,  having 
the  information  wbioh  they  had  as  to  the  position  of 
the  cargo  on  the  17th  Dec,  st  any  rats  on  the  18th  Deo., 
they  nevertheless  made  no  communication  to  the  defen- 
dants as  to  the  deviation,  although  they  had  earlier 
communicated  with  their  agents,  until,  through  the 
agents,  they  communicated  on  tbe  31st  Deo.  1900. 
'  Reasonable  time  '  in  eaoh  circumstances  sorely  must 
be  oompriscd  within  muoh  narrower  limits  than  tboee 
of  any  each  protracted  period." 

We  eiD  not  in  the  difficulty  felt  by  the  Master  of  the 
Rolls  that  this  waa  a  question  of  faot,  and  I  answer  it 
withou1.  any  doubt  or  difficulty  that  no  notioe  was  given 
within  a  reasonable  time.  ...  I  think  what  has 
been  said  is  enough  to  release  tho  underwriters  from  any 
liability  after  the  arrival  of  the  ship  at  Wei-hai-wei,  and 
I  move  your  Lordships  that  the  judgment  of  Kennedy,  J. 


Lord  Macnaghten. — I  have  had  the  advantage  of 
reading  in  print  and  considering  the  judgment  which 
has  Just  been  delivered  by  my  noble  and  learned  friend 
on  the  Woolsack,  and  I  entirely  agree  with  it.  I 
have  agreed  with  it  if  it  bad  been  merely  Co  the  i 
that  the  voyage  had  been  abandoned.  It  appears  to  ms 
that  the  risk  which  is  sought  to  be  imposed  upon  the 
underwriters  is  a  totally  different  risk  from  that  which 
they  undertook. 

Lord  Davbt. — The  counsel  for  the  respondents  argued 
that  it  is  a  question  for  business  men  what  time  a 
master  of  a  ship  is  to  take  to  find  out  what  waa  a  safe 
port  to  go  to.  Mathew,  L  J.  says  that  tbe  duty  of  the 
Blunter,  being  to  oomplete  his  voyage  in  the  ordinary 
way,  was  that  he  should  behave  reasonably,  having 
regard  to  tbe  interest*  of  all  partiea  oonoerned.  And 
the  learned  judge  holds  that  there  was  evidenoe  for  the 
jury  tbat  tho  master  had  behaved  reasonably  and  used 
proper  discretion  in  tbe  matter.  On  this  point  it  is 
pertinent  to  inquire  what  was  the  cause  of  detention, 
and  whether  that  oause  was  anything  oonneoted  with 
the  navigation  of  the  ship  or  safety  of  the  cargo,  such 
as  might  be  presumed  to  operate  on  the  master's 
Tbe  evidence  shows  that  tbe  oause  of  the  delay  ' 
something  quite  different.  The  respondents  were,  no 
doubt,  in  a  difficulty.  There  waa  a  triangular  dispute 
going  on  between  them  and  Mejerink  and  Co.  and  tbe 
German  Government,  who  repudiated  their  liability  to 
accept  delivery  of  the  cargo.  The 
endeavouring  to  oompel  either  the 
Meyerink  and  Co.  to  do  so,  or  looking  about  to  find 
some  means  of  otherwise  disposing  of  the  cargo  for 
their  own  advantage.  Bat  how  did  these  disputes 
affeot  the  liability  of  the  insurers?  The  master  might 
as  well  have  taken  his  ship  to  Shanghai  at  onoe  from 
Wei-hai-wei  as  a  month  later,  and  landed  hi*  oargo 
The  appellants  gay,  and  I  think  it  is  apparent, 
exercised  i 


that  the  master  exercised  no  discretion  in  the  matter, 
but  under  the  orders  of  the  respondents  allowed  bis 
ressel  to  be  used  aa  a  warehouse  for  the  oattle  until  the 
dieputea  between  the  parties  oonoerned  should  be 
arranged,  or  the  respondents  should  find  some  other 
means  of  disposing  of  the  oargo,  and  did  not  prooeed  to 
any  port  of  discharge  until  the  stats  of  things  had 
become  so  intolerable  tbat  be  waa  compelled  to  do  so. 
It  is  immaterial  to  consider  whether  there  was  a  ques- 
tion for  the  jury,  because  the  parties  have  agreed  to 
leave  all  question*  of  faot  arising  on  the  evidence  to 
your  Lordships  instead  of  asking  for  a  new  trial. 

Kennody,  J.  held  that  there  was  a  deviation  (if  not  as 
to  tbe  course  of  navigation  on  the  voyage  insured)  as  to 
tbe  time  in  whioh  the  voyage  ought  to  have  been  corn- 
It  was,  he  Bays,  for  no  purpoee  of  the  voyage 
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HIGH  COURT  OF  JUSTICE. 

KING'S  BENCH  DIVISION. 
Jan,  16. 17,  and  Feb.  1, 1917. 
(Before  8ankby,  J.) 
Societb  Nov  tills  d'Abmbmbht  v.  Spillbbs 

AMD  BaKBRS  LlMITBD.  (o) 

Charier-party  —  General  average  contribution  — 
Towage — Absence  of  extraordinary  and  abnormal 
peril — Extraordinary  sacrifics  or  expenditure — 
Marine Unsuranc*  Act  1906  (6  Eiw.  7,  c.  41). 
f.  66  (2). 

By  sect.  66,  tub- sect.  %  of  the  Marine  Insurance 
Act  1906  t(  it  enacted  that:  "  There  i$  a  general 
average  act  where  any  ( xtraordinary  sacrifice  or 
expenditure  i$  voluntarily  and  reasonably  made 
or  incurred  in  tints  of  peril  for  the  purpose  of 
preserving  the  property  imperilled  in  the  common 
adventure." 

AU  lose  which  arises  in  consequence  of  extra- 
ordinary sacrificei  made  or  expenses  incurred  for 
the  preservation  of  the  ship  and  cargo  comes 
within  general  average,  and  must  be  borne)  pro- 
portionately by  all  who  are  interested. 

But,  in  order  to  come  within  the  expression  "general 
average  expenditure,"  there  mutt  be  expenditure 
abnormal  in  hind  or  degree,  and  it  must  have 
been  incurred  on  an  abnormal  occasion  for  the 
preservation  of  the  property.  It  must  be  incurred 
to  avoid  extraordinary  and  abnormal  peril  OS 
distinguished  from  the  ordinary  and  normal 
perils  of  the  sea. 

The  plaintiffs  were  the  owners  of  the  French 
barque  E.  L.  The  vessel  left  San  Francisco, 
amved  at  Queenstown,  and  was  there  ordered  to 
proceed  to  tiharpneti.  The  usual  practice  for  a 
tailing  vessel  going  from  Queenstown  to  Sharp- 
ness was  for  her  to  be  towed  a  short  distance  out 
of  Queenstown  and  a  short  distance  into  Bharp- 
r,ets.  In  this  ease  the  matter  hired  a  Dutch  tug 
to  tow  him  the  whole  toay,  he  being  of  opinion 
that  thai  courte  was  necessary  on  account  of  the 
pretence  of  tub  marine  a. 

Held,  on  a  claim  for  a  general  average  contribution 
in  respect  of  the  hiring  of  the  tug  from  Queens- 
town to  Sharpness,  that  the  hiring  of  the  tug 
was  not  a  "  general  average  act  where  any  extra- 
ordinary sacrifice  or  expenditure  is  voluntarily 
and  reasonably  made  or  incurred  in  time  of 
peril  for  the  purpose  of  preserving  the  property 
imperilled  in  the  common  adventure  "  within 
the  meaning  of  the  Marine  Insurance  Ad  1906. 

Actioh  tried  before  Sankey,  J.  in  the  Commercial 
Court. 

The  plaintiffs  were  the  owners  of  the  sailing 
vessel  Ernest  Legouve,  and  they  brought  this  action 
claiming  a  tarn  of  110/.  4*.  3d.  from  the  defendants, 
who  were  the  charterers  of  the  said  Teasel  under  a 
obarter.ps.rty  dated  London,  the  9th  Nov.  1914.  In 
pursuance  of  the  obarter-party  this  vessel  wee  in 
May  1915  on  a  vojage  from  San  Francisco  to 
Sharpness  with  a  cargo  of  barley  for  delivery  to 
the  defendants.  At  that  time  the  Garman  sub- 
marine campaign  was  in  active  operation,  and  the 
master  of  the  ship  hired  a  tng  to  tow  him  from 
QueenBtown  to  Sharpness.  It  was  alleged  by  the 
plaintiffs  that  this  course  was  necessary  owing 


insured  that  ths  ship  was  detained  at  Wsi-hai-wsi  or 
sent  to  Chefoo  and  detained  tbsrs.  Bat  ths  learned 
judge  held  that  there  was  no  abandonment  or  change  of 
the  voyage  insured.  It  is  of  tea  a  nice  question  on  the 
facta  whether  an  interruption  of  the  voyage  amounts  to 
a  deviation  only  or  ia  a  change  of  voyage.  The  usual 
teat  ia  whether  the  ultimate  terminus  ad  quern  remains 
the  same.  In  the  present  cass  it  may  be  doubted 
whether  the  detention  of  the  ship  at  Wei-hai-wei  and 
Chefoo,  not  for  any  purpose  connected  with  or  for  the 
parpti&ea  of  tho  voyage  insured,  but  for  the  reason  and 
under  the  circumstanoee  disclosed  by  the  evidenoe,  did 
not  amount  to  an  abandonment  of  that  voyage.  It  inay 
be  that  Shanghai  was  a  port  to  whioh  the  master  might 
bavs  taken  ths  ship  when  be  found  that  ths  port  of 
Taku  was  ioe-boond,  but  he  went  there,  and  was  in  fact 
ordered  to  go  there,  for  a  purpose  different  from  that 
contemplated  in  the  original  voyage.  But  however  this 
may  be,  I  agree  with  Kennedy,  J.  that  it  was  oertainly 
a  deviation  from  the  terms  and  oonditiona  of  the  poli- 
cies, within  the  meaning  of  those  instruments,  and  I  also 
agree  with  him  that  no  notioe  waa  given  to  the  under- 
writers of  ths  deviation  or  change  of  voyage  (if  there 
was  one)  either  immediately  or  within  a  reasonable 
time  after  receipt  by  the  respondents  of  advioea  as  to 
the  ship's  movements  so  as  to  enable  an  additional 
premium  to  be  agreed  upon.  The  respondents  knew  of 
ths  ship's  arrival  on  the  17th  or  18  th  Deo.,,  and  ou  the 
21st  the  master  received  orders  to  remain  at  Wei-hai- 
wei  until  further  order,  but  no  notioe  rsaobed  ths 
underwriters  until  tho  31st  Dec.,  and,  having  regard  te 
the  nature  of  the  risk  insured  and  the  increase  of  risk 
to  a  oargo  of  thi*  character  oooaeioned  by  such  orders, 
I  am  of  opinion  that  the  notice  waa  not  given  in  a 
reasonable  time.  I  nave  therefore  oome  to  ths  con- 
clusion that  ths  appellants  were  discharged  from  all 
liability  undpr  their  policiea  from  the  date  of  ths 
arrival  of  the  ship  at  Wsi-hsi-wsL  ...  I  bavs 
bean  asked  by  my  nobis  and  learned  friend  Lord 
Boberteon,  who  is  unable  to  be  here  to-day,  to  aay  that 
he  concurs  in  the  judgment  which  has  been  proposed 
from  the  Woolsack. 

Lord  Jams  of  Hkrepord.  —  For  the  reasons 
whioh  have  been  given  by  my  noble  and  learned  friend 
on  the  Woolsack  and  my  noblo  and  learned  friend 
Lord  Davey,  I  think  this  appeal  should  be  allowed  and 
the  judgment  of  Kennedy,  J.  restored.  I  also  agree 
with  the  view  whioh  my  nobis  and  learned  friend  Lord 
Macnaghten  has  expressed  that  there  was  here  really  an 
abandonment  of  the  voyage,  and  not  a  mere  deviation 
within  the  meaning  of  ths  policies. 

Appeal  allowed.   Judgment  of  Kennedy,  J.  restored. 

Solicitors  for  the  appellants,  Walton*,  Johnton,  Bubb, 
and  Whation. 

S»lioitor  for  respondents,  H.  W.  Chatterton. 


(a)  Beported  by  T.  W.  Momak,  Be*.,  Barrlster-at-Lew. 
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to  the  presence  of  submarines.  The  plaintiffs 
claimed  the  above-named  sum  as  general  average 
expenditure  in  respect  of  the  hiring  of  the  tag. 

A.  A.  Rock*,  K.O.,  22.  A.  Wright,  and  0.  T.  L$ 


D.  C  Leek,  K.O.  and  A.  Neihon  for  the 

C/HTa  adv.  vult . 

Sankey,  J. — This  is  a  claim  for  a  general 
contribution.  The  plaintiffs  are  the 
of  the  French  barqne  Ernest  Leg  out*, 
chartered  by  the  defendants  to  load  a  cargo  of 
3000  tons  of  barley  at  San  Francisco  on  the 
9th  Nov.  1914  for  carriage  to  the  United  King- 
dom. In  pursuance  of  the  charter-party  the 
veesel  left  San  Francisco,  proceeded  to  Qaeens- 
town,  and  was  there  ordered  to  Sharpness  in  the 
Bristol  Channel.  She  arrived  at  Queenatown 
about  the  20th  May  1915.  and  whUe  there  the 
crew  saw  the  dead  bodies  of  the  torpedoed 
Luritania  being  brought  ashore.  The  usual 
practice  for  a  sailing  vessel  proceeding  from 
Queenatown  to  Sharpness  is  for  ner  to  be  towed 
a  short  distance  out  of  Queenatown  and  a  short 
distance  into  Sharpness,  making. the  intermediate 
part  of  the  voyage  under  her  own  sails. 

The  master  hired  a  Dntoh  tug  to  tow  him  the 
whole  way.  He  was  of  opinion  that  it  waa  a  neoes- 
aary  thing  to  do,  having  regard  to  the  presence  of 
enemy  submarines  in  the  neighbourhood.  He 
says  that  for  a  week  before  his  departure  the 
weather  had  been  calm,  with  wind  from  the  south  ■ 
east,  and  that  proceeding  under  his  own 
sails  he  would  have  been  a  better  mark  for 
submarines,  not  only  on  account  of  visibility,  but 
because  his  progress  would  have  been  slower  and 
he  would  have  been  unable  to  alter  bis  course 
rapidly  from  time  to  time  to  avoid  torpedoes ;  and, 
further  than  that,  he  could  go  closer  into  the 
abore  with  the  assistance  of  a  tug.  He  also  says 
that  on  the  26th  Hay  there  was  a  meeting  of  the 
crew,  which  is  recorded  in  his  log,  when  they 
definitely  refused  to  proceed  unless  he  engaged  a 
tug.  The  defendants  ask  me  to  say  that  this 
meeting  of  the  crew  was  inspired  by  a  letter  which 
the  owners  sent  to  the  captain  on  the  19bh  May, 
and  that  the  decision  to  take  a  tug  waa  that  of  the 
owner  and  not  of  the  master.  I  am  unable  to 
accept  either  of  these  suggestions,  and  I  find  that 
in  hiring  the  tog  the  master  acted  on  his  own 
judgment  and  his  own  responsibility. 

The  plaintiffs  contend  that  the  expenses  of  the 
tug  for  the  intermediate  part  of  the  voyage  are 
general  average  expenses — that  is  to  say,  that 
they  were  properly  incurred  for  the  preservation 
and  the  safety  of  the  adventure—and  that  there- 
fore the  defendants,  the  cargo  owners,  are  liable 
to  contribute  their  share,  which  ia  the  sum  sued 
for  in  this  action. 

It  is  first  to  be  observed  that  both  parties 
admitted  that  this  question  has  to  be  decided  by 
Engliah  law,  and,  as  the  plaintiffs  are  French 
owners,  I  may  be  allowed  to  say  that  the  English 
law  differs  considerably  from  that  of  foreign 
ooQntrier.  Before  such  expenditure  can  be 
recovered,  our  law  demands  proof  that  it  has 
been  properly  incurred  to  preserve  the  pro- 
party  whioh  baa  been  in  peril,  while  the  juris- 
prudence of  other  countries  is  satisfied  with  proof 
that  it  has  been  incurred  to  benefit  the  ad  ven- 
ule, A  definition  of 
Vol.  XIV.,  N.  S. 


given  by  many  Engliah  judges,  but  the  most 
famous  one  is  that  of  Lawrence,  J.  in  Bitltley  v. 
Prugrave  (1801,  1  East,  220),  whioh  baa  always 
been  regarded  as  authoritative.  It  is :  "  All  loss 
whioh  arises  in  oonseqoenoe  of  extraordinary 
sacrifices  made  or  expenses  incurred  for  the  pre- 
servation of  the  ship  and  cargo  comes  within 
general  average,  and  must  be  borne  propor- 
tionately by  all  who  are  interested." 

The  Marine  Insurance  Act  1906,  by  sect.  66, 
sub-sect.  2,  has  now  enacted  what  ia  a  general 
average  aot  in  the  following  words :  "  There  is 
a  general  average  aot  where  an  extraordinary 
expenditure  is  incurred  in  time  of  peril  for  the 
purpose  of  preserving  the  property  imperilled  in 
the  common  adventure." 

I  think,  therefore,  the  questions  I  have  to  decide 
are :  (1)  Was  the  hiring  of  the  tog  extraordinary 
expenditure?  (2)  Was  the  expenditure  volun- 
tarily and  reasonably  incurred  at  a  >ime  of  peril  P 
As  to  (1),  Was  the  hiring  of  the  tog  extraordinary 
expenditure  P  the  law  appears  to  stand  as  follows : 
Extraordinary  expenditure  must  to  some  extent 
be  connected  with  an  extraordinary  occasion. 
For  example,  an  abnormal  user  of  the  engines 
and  an  abnormal  consumption  of  ooal  in  endea- 
vouring to  refloat  a  steamship  stranded  in  a 
position  of  peril  is  an  extraordinary  saorifioe  and 
an  extraordinary  expenditure:  (see  The  Bona,  7 
Asp.  Mar.  Law  Oas.  557 ;  71  L.  T.  Rep.  870 ;  11895) 
P.  125).  A  mere  extra  user  of  ooal,  however,  in 
order  to  accelerate  the  speed  of  a  vessel  would  not 
be  a  general  average  aot.  Suppose,  for  exam  pie,  a 
vessel,  whose  ordinary  speed  was  seven  knots,  were 
under  a  forced  draught  and  an  extra  coal  con- 
sumption to  proceed  at  nine  knots  merely  for  the 
purpose  of  aooelerating  the  voyage,  or  a  sailing 
vessel  with  auxiliary  steam  were  to  use  the 
auxiliary  steam  for  the  purpose  of  reaohing  port 
sooner,  in  neither  case  would  the  expenditure  on 
extra  ooal  be  a  general  average  aot,  though  in 
both  oases  some  of  the  risks  of  the  voyage  might 
have  been  minimised  by  the  vessel  being  exposed 
to  perils  for  a  shorter  period.  Again,  suppose  the 
master,  instead  of  hiring  a  tug,  had  purchased 
guns  and  hired  a  crew  of  gunners  at  Queenatown 
on  the  chance  that  he  might  be  attacked  by  a  sub- 
marine, 1  doubt  if  the  expenses  of  the  guns  and 
gunners  could  have  been  recovered  as  a  general 
average  expenditure  i  (see  Taylor  v.  Curtit,  1816, 
6  Taunt.  608).  In  that  case,  after  elaborate  and 
learned  argument,  it  was  held  :  "  The  expenditure 
of  ammunition,  in  resisting  capture  by  a  privateer, 
the  damage  done  to  the  ship  in  the  combat,  and 
the  expense  of  curing  the  wounded  sailors,  are  not 
the  subject  of  general  average  by  the  law  of 
Ed  gland." 

It  ia  not  sufficient  to  say  that  the  expenditure 
was  incurred  to  benefit  the  property ;  it  must  be 
proved  that  it  waa  abnormal  in  kind  or  degree, 
and  incurred  to  preserve  the  property.  As  to  (2), 
Was  the  expenditure  voluntarily  and  reasonably 
incurred  at  a  time  of  peril  P  The  law  appears  to 
stand  as  follows :  The  word  "  peril "  is  used  in 
the  statutory  definition  without  any  qualification, 
although  in  many  of  the  definitions  given  of 
general  average  it  is  stated  that  the  peril  must  be 
imminent,  whioh  means  that  it  must  be  substantial 
and  threatening  and  something  more  than  the 
ordinary  peril  of  the  seas:  (see  Covington  v. 
Rcberti  (1806,  2  Bos.  &  P.  N.  Rep.  378).  It  ia 
not  desirable,  even  if  it  were  nossible.  to  define  the 
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act  of  the  master  may  have  minimised  the  risk, 
and  that  was  undoubtedly  a  benefit  to  the 
property,  bat  it  is  impossible  to  say  that  it  pre- 
served  it  in  a  time  of  peril.  While  it  is  true 
that  proof  of  minimisation  of  risk  may  in  some 
cases  be  equivalent  to  proof  of  preservation  of 
the  property,  I  cannot  find  that  it  reaches  that 
standard  in  the  present  case. 

In  my  opinion  the  claim  failt,  and  my  judg- 
ment must  be  for  the  defendants. 

Judgment  accordingly. 

Solicitors  for  the  plaintiffs,  Balluniyne,  Clifford, 
and  Sett. 

Solicitors  for  the  defendants,  Thomas  Cooper 
and  Co. 

March  19,  20,  and  30,  1917. 
(Before  Bailhachk,  J:) 

Anglo- Northnrn  Tradino  Company  Limited 
v.  Emltn,  Johns,  and  Williams,  (a) 

Kins  charter-party— Kire—Requitition  of  thip  by 
Admiralty— Restraint  of  princet— Frustration 
of  commercial  adventure. 

The  doctrine  of  commercial  fruelration  it  applic- 
able to  a  time  charter- party. 

It  dote  not  apply  where  the  time  charterer  ha$  the 
ute  of  the  vcttelfor  tome  purpote  for  which  he  it, 
under  the  charter-party,  entitled  to  ute  her,  even 
though  that  purpote  it  not  the  particular  purpote 
for  which  he  deeiret  to  ute  her. 

Whether  the  doctrine  it  to  be  applied  to  a  particular 
time  charter-party  depends  upon  the  circum- 
ttancet,  the  main  consideration  being  the  probable 
length  of  the  total  deprivation  of  ute  of  the  veetel 
at  compared  with  the  unexpired  duration  of  the 
charter-party. 

The  par  tie  t  have  the  right  to  claim  thai  a  time 
charter-party  is  determined  by  frustration  at 
toon  at  the  event  happens  on  which  the  claim  it 
bated. 

Where  a  party  desires  to  rely  on  the  doctrine,  the 
question  i»  what  ettimate  would  a  reatonable 
man  of  butinttt  take  of  the  probable  length  of  the 
withdrawal  of  the  vettel,  having  regard  to  the 
information  before  him,  and  it  will  be  immaterial 
whether  his  anticipation  is  justified  or  not  by  the 
event. 

By  a  charter-party,  daUd  the  2nd  Oct.  1915,  a  thip 
was  let  on  hire  at  a  monthly  rate  until  the 
\9th  Nov.  1916.  In,  certain  eventt  preventing 
the  working  of  the  tteamer,  hire  wot  to  cease 
until  the  was  again  in  an  efficient  ttate  to  resume 
her  id  vice.  7  here  was  an  exception  clause  which 
included  rettraint  of  prinoee,  but  there  was  no 
provision  for  cettation  of  hire  in  retpect  of inter- 
ruption of  tertioe  due  to  that  exception.  On  the 
22nd  July  1916  the  thip  was  requisitioned  by  the 
Admiralty,  and  the  requisition  continued  until 
after  the  19Jn  Nov.  1916,  the  rate  of  hire  payable 
by  the  Admiralty  being  lett  than  that  payable 
under  the  charter-party.  No  information  wot 
given  by  the  Admiralty  at  the  time  of  the  requi- 
eition  of  the  probable  duration  of  the  rtquisition. 
The  chartetert  claimed  that  the  requisition 
determined  the  charter-party . 

Held,  that  the  requisition  hadfruitrated  the  adven- 
ture, and  the  charterer e  were  not  liable  for  the 
hire  after  the  date  cf  the  requisition. 
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degree  of  danger  or  the  amount  of  peril  neces- 
sary. That  is  a  question  of  fact,  depending 
alike  on  time  and  circumstance,  upon  which 
each  judge  must  form  his  own  conclusion. 
In  some  cases,  as,  for  example,  where  a  ship  is 
stranded  or  sinking,  the  question  approaches  a 
certainty,  and  the  decision  presents  no  difficulties. 
It  is  far  otherwise  where,  as  here,  the  question 
depends  to  some  extent  on  a  contingency  srd 
quits  the  realms  of  certainty  for  those  of  con- 
jecture. 

To  sum  up,  there  must  be  expenditure  abnormal 
in  kind  or  degree,  and  it  must  have  been  incurred 
on  an  abnormal  occasion  for  the  preservation  of 
the  property.  In  this  particular  case  I  am  left 
in  an  uncertain  position.  It  is  true  that  I  have 
the  evidence  of  Captain  Symee,  who  gave  it  as 
his  opinion  that  if  he  had  been  master  of  the 
vessel  under  the  circumstances  be  would  have 
taken  the  tug,  but  I  must  look  more  closely  into 
the  facts.  The  Teasel  left  Queonstown  on  the 
1st  June  and  arrived  at  the  Flat  Holm  of  Cardiff 
on  the  3rd  Jane.  Although  Bhe  passed  through 
waters  in  which  she  anticipated  submarines,  Bhe 
in  faot  never  saw  one.  A  list  was  shown  to  me 
of  vessels  alleged  to  have  been  sunk  or  damaged 
in  these  waters  between  the  20th  May  and  the 
12th  June.  I  do  not  propose  to  refer  to  the 
names  of  these  vessels  or  the  places  where  tbey 
were  torpedoed.  It  is  sufficient  to  say  that 
three  quarters  of  them  were  steamships  and  not 
sailing  ships.  Further  than  that,  during  the 
period  up  to  the  4th  June  only  one  sailing  vessel 
was  torpedoed.  I  have  nothing  to  oompare  this  list 
with.  I  do  not  know  how  many  sailing  vessels 
were  in  these  waters  at  the  time,  and  whether 
any  of  them  took  tugs  to  assist  them  on  their 
voyage.  I  should  rather  gather  from  the  log 
that  the  master  passed  tailing  vessels  which  were 
proceeding  under  their  own  sails.  Under  these 
circumstances  it  is  very  difficult  to  say  that  the 
Ernett  Ltgouve  was  or  would  have  been  in  such 
peril  as  to  justify  the  expenditure  on  the  tug 
being  treated  as  a  general  average  act. 

It  must  further  be  remembered  that  the  plain- 
tiffs alwajs  UBed  a  tug  when  leaving  or  entering 
port,  and  are  only  claiming  in  respect  of  a  user 
for  the  purposes  of  accelerating  the  intermediate 
voyage,  a  position  not  unlike  that  of  a  ship  with 
auxiliary  steam  above  referred  to.  General 
average  expenditure  must  be  incurred  to  avoid 
extraordinary  and  abnormal  peril  as  distinguished 
from  the  ordinary  and  normal  perils  of  the  sea, 
and  in  my  view  in  the  present  case  the  risk  of 
being  attacked  or  destroyed  by  the  King's 
enemies  was  not  an  extraordinary  and  abnormal 
peril :  (see  Taylor  v.  Curtis,  above  referred  to, 
where  Gibbs,  O.J.  says  :  "  The  measure  of  resist- 
ing the  privateer  was  for  the  general  benefit,  but 
it  was  part  of  the  adventure.  No  particular  part 
of  the  property  was  voluntarily  ea^rified  for  the 
protection  of  the  rest  The  losaes  fell  where  the 
fortune  of  war  oast  tbem,  and  there  it  seems  to 
me  they  ought  to  rest"  It  therefore  follows  that 
these  lotaes  were  not  in  the  nature  of  general 
average  and  that  the  plaintiffs  cannot  recover. 
It  is  the  duty  of  the  master  to  carry 
the  cargo  safely  if  he  can,  and  I  do 
not  think  he  did  anything  here  in  excess  of 
his  duty,  or  that  he  was  exposed  to  any  danger 
other  than  that  UBual  and  anticipated  on  such  a 
voyage  at  such  a  time.  T  am  satisfied  that  the 


•a)  Baporwd  bv  W.  V.  Bam*  E»s.,  BtrdsMr  it  L»w. 
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I  28th  July  1916  to  the  19th  Nor.  1910,  amounting, 
after  giving  credit  for  the  hire,  if  and  when 
received  from  the  Admiralty,  to  7782J.  6t.  4d. 

It  was  contended  for  the  owners  that  they 
were  entitled  to  hire  for  the  whole  period  of 
the  charter-party  as  extended,  that  it  was  the 
charterers'  duty  to  collect  from  the  Admiralty 
the  hire  payable  under  the  requisition,  and  that  the 
act  of  requisition  did  not  pot  an  end  to  the  charter 
or  affect  the  rights  of  either  party  under  the 
charter-party. 

It  was  contended  for  the  charterers  that  the 
Admiralty  requisition  put  an  end  to  the  charter- 
party,  and  that,  even  if  it  did  not  do  so,  the 
owners  were  not  entitled  to  payment  of  hire  by 
the  charterers  until  the  sum  due  under  the 
requisition  from  the  Admiralty  had  been  paid  or 
credited  to  the  charterers. 

The  arbitrator  decided,  subject  to  the  opinion 
of  the  court,  that  the  Admiralty  requisition  did 
not  put  an  end  to  the  charter-party,  and 
that  the  owners  were  entitled  to  be  paid  hire 
until  2  a.m.  on  the  19th  Nov.  1916.  giving  credit 
for  the  hire  payable  by  the  Admiralty.  Ha 
therefore  awarded  that  the  charterers  Bhould 
pay  to  the  owners  77821.  6s.  4d.  If  his  award 
was  correct  in  point  of  law,  it  was  to  stand ; 
if,  however,  the  court  should  be  of  opinion  that 
the  charter- party  was  determiuad  by  the  Admiralty 
requisition,  he  awarded  that  the  owDers  should 
repay  to  the  charterers  3021.  12t.  Id,  being 
the  hire  paid  in  advance  for  the  period  from  the 
25th  July  1916,  when  the  steamer  was  requisi- 
tioned, until  noon  on  the  29th  July  1916. 

Leek,  K.C.  and  C.  T.  Le  Quune  for  the 
charterers. 

Intkip,  K.C.  and  W.  N.  Bouburn  for  the 
owners. 

The  following  cases  were  referred  to  during  the 
course  of  the  arguments  : 

Tamplin  fttamship  Company  v.  Anglo-Mexican 

Petroleum  Products  Company,  13  Asp.  Mar.  Law 

Cas.  284 ;  115  L.  T  Rep  J)1S ;  (1916)  2  A.  C.  397  ; 
Modern  Transport  Company  ▼.  Dunertc  8team»hip 

Company,  13  Asp.  Mar.  Law  Cas.  490  ;  115  L.  T. 

Rep.  585  ;  (1917)  1  K.  B.  370  ; 
Scottish  Navigation  Company  v.  Bouter  and  Co., 

13  Asp.  Mai.  Law  Cas.  589;  116  L.  T.  Rap.  812 

(1917)  IK.  B.  222; 
Jackson  t.  Union  Marine  Insurance  Company, 

2  A»p.  Mar.  Law  Cas.  435  ;  31  L.  T.  Rep.  789  ; 

L.  Rep.  10  C  P.  125; 
Embericos  t.  Reid  and  Co.,  12  Asp.  Mar.  Law  Cas. 

513  ;  111  L.  T.  Rop.  291  ;  (1914)  3  K.  B.  45; 
Admiral  8hipping  Company       Weidner,  Hopkins, 

and  Co.,  13  A.p.  Mar.  Law  Cas.  246;  114  L.  T. 

Rep.  171  ;  (1916)  1  K.  B.  429;  115  L.  T.  Rep. 

812  ;  (1917)  1  K.  B.  222  ; 
Watts,  Wails,  and  Co.  ».  Mitsui  and  Co.,  13  Asp. 

Mar  Law  Cas.  580;  116  L.  T.  Rep.  353  ;  (1917) 

W  N  108  * 

Geipel  t.  Smitfc,  1  Asp.  Mar.  Law  Cas.  268  ;  26 
L.T  Rop.  361;  L.  Rep.  7  Q  B.  404; 

Metropolitan  Water  Board  v.  Dick  Kerr,  and  Co  , 
116  L.  T.  Rep.  201 ;  (1917)  W.  N  98; 

Andrew  Millar  and  Co.  v.  Taylor  and  Co.,  114  L.  T. 
Rep.  216;  (ltf  16)  1  K.  B.  402. 

Cur.  adv.  vult. 
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Awaed  by  an  arbitrator  in  the  form  of  a  special 
case. 

By  a  charter-party  in  the  Baltic  and  White 
Sea  Conference  form,  dated  the  2nd  Oct.  1915, 
the  pUintiffa,  the  Anglo-Northern  Trading  Com- 
pany Limited  (hereinafter  called  the  owners), 
agreed  to  let,  and  the  defendants,  Emlyn 
Jones  and  Williams  (hereinafter  called  the 
charterers)  agreed  to  hire,  the  steamer  Lowdale 
for  a  term  of  about  eleven  or  twelve  calendar 
months  (say  from  date  of  delivery  till  about  the 
30th  Sept.  or  the  30th  Oot.  1916),  at  36311.  5». 
per  calendar  month,  commencing  from  the  time 
the  steamer  was  delivered  and  placed  at  the 
charterers'  disposal.  The  payment  of  hire  was 
to  be  made  in  London  monthly,  in  advance.  In 
default  of  payment  the  owners  were  to  have  the 
faculty  of  withdrawing  the  vessel  from  the  service 
of  the  charterers  without  prejudice  to  any  claim 
that  they  might  have  against  the  charterers  under 
the  charter. 

The  charter  party  provided  by  olause  12  that 
in  the  event  of  loss  of  time  from  deficiency  of 
men  or  owners'  stores,  breakdown  of  machinery, 
or  damage  to  hull  or  other  accident  preventing 
the  working  of  the  steamer  for  more  than  twenty- 
four  consecutive  hours,  hire  should  cease  until 
■he  was  again  in  an  efficient  state  to  resume  her 
service,  and  it  contained  an  exception  olause 
which  included,  inter  alia,  restraint  of  princes, 
but  there  was  no  provision  for  cessation  of  hire 
in  respect  of  any  interruption  of  the  sei  vices  of 
the  steamer  due  to  that  exception.  The  steamer 
(unless  lost)  was  to  be  redelivered  on  the  expira- 
tion of  the  charter-party.  By  a  supplemental 
clauso  it  waB  provided  that  any  time  occupied 
during  the  currency  of  the  charter- party  in  the 
survey  of  the  steamer  was  to  be  added  to  or 
deducted  from  the  above  periods  at  the  charterers' 
option. 

The  steamer  was  delivered  to  the  charterers  on 
the  28th  Oct.  1915,  when  hire  commenced,  but  it 
ceased  to  be  payable  for  two  periods,  amounting 
in  all  to  one  month  and  nineteen  and  one- twelfth 
days,  while  the  steamer  was  undergoing  survey 
in  Nov.  Dec.  1915,  and  in  May  1916.  In  respect 
of  those  periods  the  charter-party  was  admittedly 
extended  by  the  charterers  exercising  the  option 
given  them  to  do  so. 

On  the  26th  July  1916  the  steamer  was  requisi- 
tioned by  the  Admiralty,  and  she  continued  under 
that  requisition  until  alter  the  expirstion  of  the 
period  covered  by  the  charter-party,  the  rate  of 
hire  payable  by  the  Admiralty  being  15291.  10«. 
per  month.  At  the  time  of  requisitioning  the 
vessel  no  information  was  given  by  the  Admiralty 
of  the  probable  duration  of  the  requisition.  At 
that  time  hire  had  been  paid  in  advance  by  the 
charterers  for  the  period  expiring  on  the  28th 
July  1916,  but  no  subsequent  payment  of  hire 
was  made  under  the  charter-party.  If  tbe 
extended  period  of  one  month  and  nineteen  and 
one  twelfth  days  (tbe  time  occupied  in  the  survey 
of  tbe  steamer)  was  added  to  the  30th  Sept.  1916, 
the  charter-party  would  terminate  on  the  19th 
Nov.  1916.  No  formal  redelivery  of  the  vessel 
was  ever  made  by  the  charterers,  and  on  tbe  19th 
Nov.  1916  she  was  still  under  requisition  to  the 
Admiralty.  No  payment  bad  been  made  by  tbe 
Admiralty  to  the  charterers,  and  presumably  it 
would  be  paid  to  the  owners.  The  owners 
claimed  against  the  charterers  hire  from  tbe 


March  30.— Bailhache.  J.  read  the  following 
judgment:— This  case  comes  before  me  on  a  ca«« 
stated  by  an  arbitrator  for  the  opinion  of  the 
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oourt.  It  raises  once  again  the  much -litigated 
question  of  the  effect  of  an  Admiralty  requisi- 
tion of  a  ship  the  enbjeot  of  a  time  charter- 
party. 

The  facte  are  that  the  Lotodale,  nnder  time 
charter-party  dated  the  2nd  Oct.  1915  to  Messrs. 
Emlyn  Jones  and  Williams,  was  requisitioned  by 
the  Admiralty  on  the  26th  Joly  1916.  The  time 
charter-party  expired  on  the  19th  Not.  1916, 
while  the  ship  was  still  nnder  requisition,  and  the 
charterers  contend  that  the  Admiralty  requisition 
so  frustrated  the  commercial  object  of  the  adven- 
ture as  to  pnt  an  end  to  the  charter-party  as 
from  the  date  of  the  requisition.  Tim  contention 
was,  I  gather,  raised  as  soon  as  the  Lowdale  was 
requisitioned.  There  is  no  finding  to  that  effect, 
but  the  charterers  paid  no  hire  to  the  owners 
after  the  26tb  Joly.  The  time  charter-party  is  in 
the  Baltio  and  White  Sea  Conference  form, 
giving  the  charterers  a  wide  oboioe  of  purposes 
for  which  the  ship  may  be  used  by  them.  It 
provides,  in  clause  12,  for  cessation  of  hire  during 
time  loat  by  deficiency  of  men,  owners'  stores,  or 
accident  preventing  the  working  of  the  ship,  and 
it  contains  an  exception  claise,  clause  14,  which 
includes  restraint  of  princes,  bat  there  is  no 
provision  for  cessation  of  hire  during  any  inter- 
ruption of  the  services  of  the  ship  doe  to  that 
exception.  The  arbitrator  has  held,  contrary  to 
the  charterers'  contention,  that  the  requisition  by 
the  Admiralty  did  not  pat  an  end  to  the  time 
oharter- party,  and  the  question  for  my  decision  is 
whether  he  is  right  in  so  holding. 

The  requisition  by  the  Admiralty  was  a  restraint 
of  princes,  and  it  took  the  Lotodale  entirely  away 
from  the  control  of  both  owners  and  charterers, 
and  from  its  date  the  charterers  bad  none  of  her 
services  for  any  purpose  whatever. 

The  authorities  upon  tbe  point  are  difficult  to 
roconcile,  and  there  is  such  contlict  of  opinion  on 
tbe  subject  among  lawyers  and  commercial  men 
that  I  reserved  my  judgment  in  tbe  heps  that  I 
might  be  able  to  extract  from  the  decided  cases 
some  definite  rules  which  might  serve  as  a  guide 
to  shipowners  and  time  charterers,  who  are  much 
perplexed  to  know  what  their  respective  rights 
are  in  such  a  case  as  the  present,  a  case  now  of 
constant  occurrence.  I  have  found  tbe  task  a 
difficult  one,  but  with  the  diffldonoe  whioh  befits 
a  judge  of  first  instance,  especially  one  whose 
opinion  bas  been  overruled,  I  venture  to  suggest 
that  tbe  law  at  present  stands  thai : 

(1)  The  doctrine  of  commercial  frustration  is 
applicable  to  a  time  charter-party  :  (see  per  Lords 
Loreburn,  Haldane,  and  Atkinson  in  Tamplin'e 
case,  sap.)  and  the  subsequent  decision  of  the 
Court  of  Appeal  in  8 outer' t  case  (115  L.  T.  Rep. 
812;  (1917)  1  K.  B.  222)  and  Weidner,  Hop  kin,' 
case  (nip.).  I  think  it  impossible  to  hold,  as  is 
sometimes  oontended,  that  the  last- mentioned 
decision  turned  solely  upon  the  conclusion  of  the 
Court  of  Appeal  that  the  charter-parties  in  those 
caseB  were  voyage  and  not  time  charter-parties  : 
(see  especially  tbe  judgment  of  A.  T.  Lawrence,  J  , 
at  p.  249). 

(2)  The  doctrine  does  not  apply  when  the  time 
charterer  has  the  use  of  tbe  vessel  for  some  purpose 
for  which  he  is  under  the  terms  of  the  time 
charter-party  entitled  to  use  her,  even  though  that 

Surpose  is  not  the  particular  purpose  for  which  he 
esires  to  use  her :  (Brown  v.  Turner,  Brightman, 
and  Co.  (105  L.  T.  Bep.  562;  (1912)  A.  0.  12). 


1  I  think  that,  in  so  far  as  the  decision  in  Weidner, 
I  Hopkim'  case  [tup.)  seems  contrary  to  this 
view,  that  part  of  the  decision  is  founded  upon 
the  fact  that  S  win  fen  Eady  and  Bankes,  L.JJ. 
considered  that  the  oharter-party  in  that  case 
was  a  voyage  and  not  a  time  charter-party.  I  am 
aware  that  tbe  judgment  of  A.  T.  Lawrence,  J.  in 
that  case  cannot  be  explained  on  this  ground,  but, 
with  every  respect  for  any  judgment  of  his,  I 
think  the  law  is  as  I  have  stated  it 

(3)  It  follows  that  the  doctrine  does  not  apply 
unless  the  owner  is  unable  to  give  the  time 
charterer  the  use  of  the  vessel  for  any  purpose 
whatever  within  the  scope  of  the  charter-party. 

(4)  Whether  in  a  given  casb  the  doctrine  of 
frustration  of  adventure  is  to  be  applied  to  a 
particular  time  charter-party  depends  upon  the 
circumstances.  Tbe  main  consideration  is  tbe 
probable  length  of  the  total  deprivation  of  use 
of  the  vessel  as  compared  with  tbe  unexpired 
duration  of  the  oharter-party. 

(5)  This  raises  another  question,  namely,  when 
ia  tbe  party  desirous  of  relying  upon  tbe  doctrine 
of  frustration  in  a  position  to  claim  his  right  so 
to  do  P  If  he  does  so  as  soon  as  the  event  happens 
which  in  his  view  gives  him  tbe  right,  its  duration 
moat  be  a  matter  of  estimate,  depending  chiefly 
npon  tbe  nature  of  the  event  Tbe  particular 
event  with  whioh  I  am  concerned  in  thia  case  is  a 
requisition  of  the  vessel  by  the  Admiralty  for  an 
undefined  period.  Now  there  ia  nothing  more 
repugnant  to  business  men  who  have  to  look  ahead 
and  make  their  arrangements  in  advance  than 
uncertainty  as  to  their  engagements  already 
made.  Doubt  aa  to  their  contractual  obliga- 
tiona  paralyses  business,  and  I  think  that  in 
time  charter-parties  where  hire  ia  periodically  pay- 
able  and  failure  to  pay  may  entail  the  withdrawal 
of  the  vessel,  and  payment  and  accaptance  of  tbe 
hire,  if  not  a  waiver  of  the  right  to  rely  upon  frus- 
tration, at  any  rate  extend  the  period  of  suspense, 
tbe  parties  most  have  the  right  to  claim  that  tbe 
oharter-party  ia  determined  by  frustration  as  soon 
as  the  event  upon  which  tbe  claim  is  based 
happens.  The  question  will  then  be  what  estimate 
would  a  reasonable  man  of  business  take  of  tbe 
probable  length  of  the  withdrawal  of  tbe  vessel 
from  service  with  suoh  materials  as  are  b  jfore 
him,  including,  of  course,  the  cause  of  the  with- 
drawal, and  it  will  be  immaterial  whether  his 
anticipation  is  justified  or  falsified  by  tbe  event 
This  view  is  I  think  supported  by  such  cases  as 
Qeipel  v.  Bmitk  (sup.),  Notara  v.  Henderton 
(26  L.  T.  Rep.  442;  L.  Rep.  7  Q.  B.  225,  237), 
The  8avona  (1900)  P.  252,  259),  and  Embirieoe  v. 
Beid  and  Co.  (tup.).  I  should  entertain  no  doubt 
of  its  accuracy  but  for  tbe  decision  of  tbe  Court 
of  Appeal  in  Andrew  Millar  and  Co  v.  Taylor  and 
Co.  (tup.),  which  seems  to  point  tbe  other  way  and 
to  indicate  that  the  proper  attitude  to  adopt  is 
"  wait  and  see."  That  is  not,  however,  a  charter- 
party  case,  and  for  the  reasons  given  does  not,  in 
my  opinion,  apply  to  time  charter-parties. 

(6)  The  decision  of  tbe  Court  of  Appeal  in  The 
Duneric  case  (sap.)  does  not  appear  to  have  any 
material  bearing  npon  tbe  matter  in  hand.  Mr. 
Roche,  in  support  of  the  appeal,  expressly  dis- 
claimed any  reliance  upon  the  doctrine  of  frustra- 
tion of  the  adventure:  (1917)  1  K.  B.  373).  A 
good  deal  of  confusion  has  been  caused  by  mis- 
apprehension of  this  case  and  treating  it  as  an 
authority  on  frustration  of  adventure. 
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of  the  requisition  or  holds  the  matter  in  bus* 
pense  until  the  termination  of  the  charter-party, 
and  I  so  answer  the  question  submitted  to  me. 
The  revolt  of  it  is  the  charterers  get  the  costs 
of  this  hearing.         Alternative  award  upheld. 

Solicitors  for  the  charterers,  W.  A.  Crump  and 

Son. 

Solicitors  for  the  chartered  owners,  Winn-Jones 
and  Co. 


PROBATE,  DIVORCE,  AND  ADMIRALTY 
DIVISION. 
ADMIRALTY  BUSINESS. 
Oct.  17,  18,  and  31,  1916. 
(Before  Sir  S.  T.  Evans,  President.) 
Te«  Montbosa.  (a) 

Proceeds  of  sals  of  $hip  in  High  Court  — 
Action  for  breach  of  charter  brought  in  County 
Court  against  proceeds  of  tale  in  the  High 
Court — Summons  in  County  Court  action  served 
on  the  Admiralty  regit trar — County  Court  ac'ion 
transferred  to  High  Court— Jurisdiction  of  High 
Court  to  hear  and  determine  the  transferred 
action'— County  Court  Admiralty  Jurisdiction 
Amendment  Act  1869  (32  *  33  Vict.  c.  51),  ss.  2,  3. 

Salvors  brought  an  abandoned  steamship  into  Hull. 
The  salvors  instituted  a  suit  for  salvage  in  the 
High  Court  of  Admiralty,  and,  an  order  for  the 
sale  of  the  vessel  having  been  made,  the  proeeeds 
(2350/. )  were  paid  into  court.  The  salved  steam- 
ship  when  abandoned  was  under  a  charter  to  load 
a  wood  cargo  for  England.  On  the  day  she  was 
told  the  Russian  owner  wrote  to  the  charterers 
repudiating  the  chatter.  The  charterers  then  took 
out  a  summons  in  the  City  of  London  Court 
against  "  the  owners  of  the  proceeds  of  sale  of  the 
sailing  vesstl  Montrosa,  now  in  the  High  Court 
of  Justice,  Admiralty  Division,  within  the  juris* 
diction  of  this  honourable  court,"  claiming  3001. 
as  damages  for  breach  of  charter-party.  The 
summons  was  served  on  the  Admiralty  regiitrar. 
The  charterers  took  out  a  summons  in  the  High 
Court  to  transfer  the  action  from  the  City  of 
London  Court  to  the  High  Court.  An  order  to 
transfer  was  made.  After  the  action  was  trans- 
ferred the  Russian  owner  entered  an  uncon- 
ditional appearance  in  the  High  Court. 

Held,  that  the  City  of  London  Court  had  juris- 
diction to  entertain  the  action,  as  the  pro- 
ceeds of  sale  lying  in  the  High  Court  represented 
the  res ;  thai  service  on  the  Admiralty  registrar 
was  good  service ;  and  that  the  High  Court  of 
Admiralty  had  jurisdiction  to  hear  and  deter- 
mine the  transferred  action  although  the  char- 
terers  could  not  have  instituted  the  action  in 
the  High  Court  originally. 

Action  to  recover   damages  for  breach  of 
oharter. 

By  oharter,  dated  the  16th  March  1915,  Mr.  M. 
Eriksson,  the  owner  of  the  Russian  sailing  ship 
Montrosa,  agreed  with  John  E.  Moore  Limited,  of 
St.  John's,  New  Brunswick,  that  the  Montroet 
should  prooeed  in  ballast  to  Halifax,  Pioton,  or 


Pugwash,  as  ordered  before  leaving  England,  and 
should  there  load  a  cargo  of  timber  and  deliver  it 
at  a  port  in  the  United  Kingdom,  which  port  was 


KB.  Dir.] 


These  conclusions,  if  sound,  are,  I  think,  «uffi- 
cienfc  for  practical  guidance.  If  the  principles  I 
have  stated  are  correct,  commercial  men  will  not 
care  to  inquire  how  tbey  are  arrived  at,  bnt 
lawyers  may  feel  some  surprise  that  I  quote  as 
my  authority  for  the  proposition  that  the  doctrine 
of  frustration  of  adventure  applies  to  a  time 
charter-party  the  opinions  of  Lords  Haldane  and 
Atkinson,  who  formed  the  dissentient  minority  in 
Tamplin's  case  {sup.),  and  not  those  of  Lords 
Back  master  snd  Parker,  who  with  Lord  Loreborn 
formed  the  majority  in  that  case.  The  reason  is 
that,  as  I  understand  it,  the  judgment  of  the 
Court  of  Appeal  in  Admiral  Shipping  Company  v. 
Weidntr,  Hopkins,  and  Co.  (sup.)  has  not  followed 
the  line  of  reasoning  taken  by  Lords  Buckroaster 
and  Parker,  nor,  as  I  read  his  speech,  did  Lord 
Loreburn. 

The  question  at  issue  is  the  implication  into  a 
lime  charter-party  of  a  clause  providing  for  the 
determination  of  the  contract  by  frustration  of 
the  adventure,  which  will  not  conflict  with  the 
express  provisions  of  the  contract.    The  general 
rule  of  law  is,  of  coarse,  that  no  term  can  be 
incorporated    by  implication  into  a  contract 
which  conflicts  with  Borne  term  expressed  in  the 
contraot.    Lord  Parker,  speaking  tor  himself  and 
Lord  BuckmasteE*  points  this  out  in  Tamplins 
case  (sup.),  where,  after  referring  to  the  terms  of 
the  charter-party  in  that  case,  terms  whioh  are  the 
usual  terms  in  most  time  charter-parties,  and  were 
the  same  as  in  Weidner,  Hopkins'  case  (•up  ),  he 
e&yn :  "  Under  these  circumstances  it  appears  t* 
me  to  be  difficult,  if  not  impossible,  to  frame  any 
condition  by  virtue  of  whioh  the  contract  of  the 
parties  is  at  an  end  without  contradicting  the 
express  provisions  of  the  contraot  and  defeating 
tbe  intention  of  the  parties  as  disclosed  by  those 
provisions."   I  had  pointed  out  the  same  diffi. 
culty  in  Weidner,  Hopkins'  case  (114  L.  T.  Rep. 
171 ;  (1916)  1  K.  B.  429)   in  a  passage  to 
which  Lord  Parker  referred  and  of  whioh  he 
approved.    The  Court  of  Appeal  in  Weidner, 
Hopkins'   case  (115  L.  T.  Rep.  812;  (1917) 
1  K.  B.  222)  expressly  say  that  my  view  was 
mistaken  in  that  case.    True  it  is  that  the 
majority  of  the  Court  of  Appeal  held  that  the 
charter-party  there  was  a  voyage  and  not  a  time 
charter-party,  bat  that  does  nit  dispose  of  the 
difficulty  now  under  consideration.    The  express 
terms  of  that  contract  being  the  same  in  this 
respect  as  in  the  oon tract  in  Tamplin's  ease  (sup ), 
the  introduction  by  implication  into  both  con- 
tracts of  the  same  term  must  necessarily  cause 
the  same  conflict  between  the  express  terms  and 
tbe  terms  bo  implied,  if  conflict  there  be. 

It  is  not  my  purpose  here  to  argue  the  matter 
further,  still  leas  to  endeavour  to  set  up  again  any 
opinion  of  my  own  against  a  judgment  of  the 
Court  of  Appeal.  I  should  not,  indeed,  have 
referred  to  my  own  view  of  the  matter  at  all,  but 
that  its  reversal  in  the  Court  of  Appeal  after 
its  approval  by  Lord  Parker  seems  to  be  the 
clearest  indication  I  cm  get  that  I  am  right  in 
saying  that,  notwithstanding  the  difficulty  felt 
and  expressed  by  Lord  Parker  in  the  passage  I 
have  cited,  the  doctrine  of  frustration  of  adven- 
ture does  apply  to  a  time  charter-party. 

It  remains  to  apply  the  law  as  I  understand  it 
to  the  present  case,  and  so  doing  it  seems  clear 
that  thu  adventure  was  frustrated,  and  that  too 
whether  one  considers  the  position  as  at  the  date 


(•)  assorted  bj  U  t.  0.  Dim,  Baa.,  B»rrtetar-»*4*w. 
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the  rivets  having  been  wilfully  and  improperly, 
and  without  the  consent  and  against  the  interests 
of  the  owners  of  the  vessel,  destroyed  by  the 
master  and  crew,  or  some  or  one  of  them,  in  order 
to  allow  water  to  enter  the  ship,  and  she  waa  then 
improperly  abandoned  by  the  crew. 

They  further  alleged  that  the  performance  of 
the  charter-party  was  prevented  by  matters 
excepted  therein — namely;  "Perils  of  the  sea, 
barratry  of  tbe  master  and  crew,  arrest  .  .  . 
accidents  of  navigation  even  when  occasioned  by 
the  negligence  and  default  .  .  .  of  the  master 
or  mariners."  The  defendants  then  alleged  that 
at  the  time  the  action  was  instituted  Mr.  M. 
Eriksson,  who  had  been  the  owner  of  tbe  vessel, 
with  whom  the  plaintiffs  had  made  the  charter- 
party,  had  ceaaed  to  be  her  owner,  the  vessel 
having  been  sold,  and  the  Oity  of  London  Court 
had  no  jurisdiction  to  entertain  the  action,  and 
that  tbe  High  Court  had  no  jurisdiction  to  enter- 
tain  an  action  in  rem,  for  damages  for  breach  of 
oontraot. 

The  material  sections  of  the  County  Courts 
Admiralty  Jurisdiction  Amendment  Act  1863 
(32  &  33  Vict  0.  54)  are  as  follows  : 

2.  Any  County  Court  appointed  or  to  be  appointed 
to  have  Admiralty  jurisdiction  shall  have  jurisdiction 
and  all  powers  and  authorities  relating  thereto  to  try 
and  determine  tbo  following  causes  -.  (1)  As  to  any  claim 
arising  out  of  any  agreement  made  in  relation  to  the  use 
or  biro  of  any  ship  .  .  .  provided  the  amount 
claimed  does  not  exceed  three  hundred  pounds. 

3.  The  jurisdiction  conferred  by  this  Act  .  .  . 
may  be  exercised  either  by  proceedings  in  rem  or  by 
proceedings  in  personam. 

Sect.  6  of  the  Admiralty  Court  Act  1861  (24 
Yict  c.  10),  referred  to  in  tbe  argument,  is  as 

follows  : 
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to  be  stated  on  tbe  signing  of  the  bills  of  lading 
and  on  payment  of  freight  at  so  much  a 
standard. 

Tbe  Montro$a  before  sailing  from  England  was 
told  to  proceed  to  Pogwash,  and  she  left  Goole 
in  May  1915.  After  leaving  Goole  she  sprang  a 
leak  and  was  abandoned  by  her  crew,  who  reported 
that  she  bad  been  mined.  On  the  1st  June  she 
was  picked  up  by  salvors  and  taken  to  Hull.  Tbe 
salvors  brought  an  aotion  against  her  in  the 
Admiralty  Division  to  recover  salvage  for  the 
services  rendered  in  bringing  ber  into  port.  On 
the  12  th  Aug.  1915  the  Russian  shipowners  wrote 
to  tbe  plaintiffs,  John  E.  Moore  and  Co.  Limited, 
refusing  to  carry  out  their  contract  under  tbe 
charter,  and  on  the  same  day  the  vessel  was  sold 
by  order  of  the  Admiralty  Court,  and  the  proceeds 
of  sale  (23501.)  were  paid  into  court. 

On  the  2lst  Oct.  1915  John  E.  Moore  and  Co. 
Limited  took  out  a  summons  in  Admiralty  in  the 
City  of  London  Court  claiming  3002.  damages 
against  tbe  owners  of  tbe  proceeds  of  sale  of  the 
Montrota  for  breach  of  charter-party,  dated  the 
16th  March  1915,  made  between  tbe  plaintiffs  and 
the  owners  of  tbe  Montrota  for  tbe  use  or  hire  of 
the  said  vessel.  Tbe  summons  was  directed 
against  "  the  owners  of  the  proceeds  of  sale  of  the 
Montrota  now  in  the  High  Court  of  Justice, 
Admiralty  Division,  within  the  jurisdiction  of 
this  honourable  court,"  and  was  served  on  the 
Admiralty  registrar  as  custodian  of  the  fund  in 
caurt.  On  tbe  27th  U^t  1015  the  assistant 
registrar  of  the  Admiralty  Court  made  an  order 
transferring  the  action,  which  bad  been  Btarted 
by  Mooro  and  Co.  Limited  in  the  City  of  London 
Court,  to  the  Admiralty  Division  of  tho  High 
Cjurt.  It  was  a  term  of  tho  order  that  "all 
rights  reserved  to  defendants,  costs  reserved." 

Tbe  action  having  been  transferred  to  tbe 
ITigh  Court,  the  plaintiffs  delivered  a  statement  of 
claim  in  which  they  alleged  Iba*,  when  tho  vessel 
was  picked  up  by  bh Ivors  eighteen  miles  N.E.  by 
N.  of  tbe  Spurn  Lightship,  she  bad  been  im- 
properly abandoned  by  her  crew.   They  alleged 
that  when  she  was  picked  up  the  was  leaking 
through  two  rivet  boles  and  gradually  Glling  with 
water,  and  that  tbe  pumps  conld  not  be  worked 
owing  to  tbe  handles  being  missing ;  that  other- 
wise she  was  undamaged ;  that  the  leaky  rivet 
holes  wore  easily  plugged  by  the  salvors,  and  that 
then  the  ship  did  not  mske  any  more  water.  They 
further  alleged  that  after  arrival  at  Hall  sho  was 
surveyed  and  it  was  found  that  she  had  not  been 
damaged  by  a  mine,  and  tbat  tho  leaks  had  been 
caused  by  outticg  off  two  rivet  heads  from  the 
inside;  that  with  very  slight  repairs  she  was  fit  to 
proceed  on  her  voyage  under  tbe  charter,  but  tbat 
tbe  defendants  or  their  agents  improperly  aban- 
doned the  voysge  and  repudiated  the  charter. 
The  plaintiffs  further  alleged  that,  by  reason  of 
Ilia  matters  stated  above,  the  defendants  bad 
committed  a  breach  of  tbe  charter  in  abandoning 
tbe  voyage,  or  in  repudiating  the  charter,  or  in 
sending  tho  A/otifroiato  sea  not  tight  and  staunch, 
and  with  a  master  and  crew  and  pumps  which 
were  not  fit  for  tbe  voyage,  or  in  scuttling  ber. 
They  also  alleged  that  they  bal  suffered  damage, 
and  claimed  judgment  agiinst  the  proceeds  in 
court  for  3001 ,  or  a  reference  to  the  registrar  to 
aapess  the  amount  of  tbe  damage. 

Tbe  defendants  alleged  that  after  leaving  Goolo 
the  Montrota  made  water  through  two  rivet  holes, 


The  High  Court  of  Admiralty  shall  bave  jurisdiction 
over  any  claim  by  the  owner  or  consignee  or  assignee  of 
any  bill  of  lading  of  any  goods  oarried  into  any  port  in 
England  or  Wales  in  any  ship  for  damage  dons  to  tbe 
goods  or  any  part  thereof  by  the  negligenoe  or  misoon- 
duot  of,  or  for  any  breach  of  duty,  or  breach  of  contract 
on  tbe  part  of,  the  owner,  master,  or  crew  of  tbe  ship, 
unless  it  is  shown  to  tbe  satisfaction  of  the  court  that 
at  the  time  of  tbe  institution  of  the  cause  anj  owner  or 
part  owner  of  tbe  ship  is  domiciled  in  England  or 
Wales. 

Laing,  K.C.  and  Bollock  for  the  defendants. — 
The  High  Court  of  Admiralty  has  no  jurisdiction 
to  try  an  action  in  rem  for  damages  for  breach  of 
charter,  for  such  an  action  is  not  within  tbe 
provisions  of  sect.  6  of  the  Admiralty  Court  Aot 
1861:  (see  Carvor's  Carrisge  by  Sea,  sect.  688). 
Tbe  City  of  London  Court  has  jurisdiction  to  try 
such  an  action  if  the  ship  against  which  proceed- 
ings in  rem  are  taken  is  the  property  of  tho  ship- 
owner against  whom  the  plaintiffs  have  a  claim. 
When  proceedings,  were  started  Eriksson  bad 
ceased  to  be  the  owner.  If  the  plaintiffs  bad 
proceeded  with  the  action  in  the  City  of  London 
Court  tbey  could  not  have  enforced  their  judg- 
ment Proceeds  realised  by  the  sale  of  property 
in  the  hands  of  a  third  party  cannot  be  proceeded 
against : 

The  Optima,  10  Asp.  Mar.  Law  Cat.  147  ;  93  L.  T. 
B«p.  638. 

The  aotion  could  not  be  brought  at  all,  and  there 
was,  therefore,  no  action  which  could  be  trans 
forced,  though  it  U  admitted  tbat,  if  suoh  an 
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action  could  be  brought,  it  might  be  transferred 
and  tried  in  the  Admiralty  Court.  Farther,  the 
exception  in  the  oharter  as  to  barratry  protects 
the  shipowner : 

JVnlay  t.  Liverpool  and  Ortat  Wutern  8teamsMp 
Company,  3  Mar.  Law  Cat.  0.  8.  487  ;  28  L.  T. 
Rep.  251. 

Bateton,  K.O.  and  Dunlop  for  the  plaintiffs.— 
The  proceeds  of  sale  represent  the  res;  the  pro- 
ceede  are  owned  by  the  late  owner  of  the  ship. 
They  are  in  the  custody  of  the  High  Court,  which 
ia  in  the  geographical  area  over  which  the  City  of 
London  Court  has  jurisdiction ;  the  action  there- 
fore  is  properly  instituted.  The  transfer  of  the 
action  was  rightly  made  under  sect.  6  of  the  County 
Courts  Admiralty  Jurisdiction  Act  1868,  which 
provides  that  the  High  Court,  on  motion  by  any 
party  to  an  Admiralty  cause  pending  in  a  County 
Court,  may,  if  it  think  fit,  after  notice  to  the  other 
party,  transfer  the  cause  to  the  High  Court.  The 
High  Ooutt  holds  the  proceeds  for  those  entitled 
to  them,  and,  subject  to  questions  aa  to  priorities, 
the  plaintiffs  are  entitled  to  judgment : 

Tht  A/ricano,  7  Asp.  Mar.  Law  Cu.  427  ;  70  L.  T. 
Hep.  250;  (1894)  P.  141. 

Oei.  81.— 'The  Fbbsident. — This  action  was 
originally  brought  in  the  City  of  London  Court 
under  the  provisions  of  the  County  Courts 
Admiralty  Jurisdiction  Amendment  Act  1869. 
The  claim  was  by  the  charterers  for  300i.  damages 
for  breach  of  oharter*  party.  By  an  order  of  this 
court  the  aoticn  was  transferred  to  this  division. 
Appearance  was  entered  for  the  defendants  in  the 
High  Court  after  the  transfer.  The  appearance 
was  unconditional. 

The  chief  contest  between  the  parties  at  the 
hearing  was  whether  there  was  jurisdiction  to 
entertain  the  action.  Apart  from  this,  the  sob- 
stance  of  the  case  can  be  dealt  with  briefly.  The 
defendants  pleaded  that  the  completion  of  the 
voyage  and  the  further  performance  of  the 
charter-party  were  prevented  by  barratry  of  the 
mRster  and  crew,  which  was  one  of  the  exceptions 
in  the  charter- party.  The  damages  were  also  in 
issue.  At  to  the  barratry  plea,  it  ia  enough  to 
say,  first,  that  the  defendants  failed  to  prove  it; 
and  secondly,  that  whenever  and  however  the 
rivets  were  removed,  tbey  could  easily  and 
promptly  have  been  replaced,  and  the  voyage 
could  have  been  resumed.  This  could  have  been 
done  even  before  the  arrest  in  the  salvage  action. 

Moreover,  after  the  arrest  the  correspondence 
between  the  plaintiffs'  and  the  defendants' 
refpective  agents  shows  that  it  was  expected  that 
the  vetsel  wonld  have  proceeded  on  her  voyage  in 
accordance  with  the  charter-party.  On  the 
10th  July  the  owners  instructed  their  agents  to 
settle  the  sal  von'  claim  for  800/. — the  sum 
demanded  "if  better  impossible  "—and  to  instruct 
the  master  to  fulfil  the  oharter  if  charterer* 
insisted.  The  reply  to  this  was  a  letter  of  the 
12th  July. 

It  was  not  until  the  12th  Aug.  that  the  owners' 
agents  repudiated  the  oharter- party.  On  that 
day  the  vessel  had  been  sold  by  this  court  for 
2350/.  The  proceeds  were  paid  into  court.  The 
salvors  would  have  released  the  vessel  if  bail  for 
1000L  had  been  given.  Subsequently  the  salvage 
action  was  settled  for  6001.  and  costs. 

As  to  the  damages,  the  plaintiffs  produced 


over  3001.  Tho  defendants  did  not  attempt  to 
controvert  the  evidence.  Accordingly,  it  the 
court  has  jurisdiction,  the  plaintiffs  have  esta- 
blished their  right  to  judgment  for  300/.  If  it 
has  not,  the  action  of  course  fails. 

Tb  is  court  could  not  have  entertained  the  action 
if  it  had  been  originally  brought  in  this  court, 
because  it  haB  not  been  intrusted  with  powers 
like  those  conferred  on  County  Courts  by  the  Act 
of  1869  already  referred  to.  Why  that  is  so  I  do 
not  know.  Those  interested  in  shipping  have 
urged  the  extension  of  the  powers  of  this  court  to 
enable  it  to  decide  causes  arising  out  of  agree- 
ments made  in  relation  to  the  uie  or  hire  of  a 
ship,  and  also  in  relation  to  the  sale  and  purchase 
of  ships.  It  seems  to  me  to  be  fitting  that  this 
should  be  done ;  but  that  is  a  matter  for  the 
Legislature.  But  if  the  City  of  London  Court 
had  jurisdiction  to  entertain  the  action,  this  court 
by  transferring  the  action  to  itself  obtained  juris- 
diction to  hear  and  determine  it,  notwithstanding 
that  it  could  not  have  been  instituted  here  origi. 
nally:  (The  Swan,  23  L.  T.  Rep.  633;  L.  Rep. 
3  A.  &  E.  314). 

The  defendants  contended  that  there  was  no 
jurisdiction  in  the  City  of- London  Court  because 
the  ship  had  been  sold,  and  the  res  had  therefore 
disappeared;  and  also  that  the  service  of  the 
plaint  was  not  properly  effected.  It  is  a  fact  that 
the  vessel  had  been  sold ;  but  the  proceeds  were 
in  this  court.  The  service  of  the  summons  was 
made  on  the  Admiralty  registrar  of  this  court. 

Where  the  proceeds  are  in  court  tbey  represent 
the  res,  the  ship  itself,  and  the  action  can  be 
brought  against  the  proceeds :  (tee  Coote's  Admi- 
ralty Practice,  2nd  edit,  p.  141 ;  Williams  <& 
Bruce's  Admiralty  Practice,'  3rd  edit,  p.  269; 
The  Dowtkorpe,  2  Notes  of  Cases,  267;  The 
Elephanla,  15  Jar.  1185  ;  the  proceeds  of  Dora 
TuUy,  unreported,  Dec.  1885 ;  and  The  Optima, 
ubi  *v p.),  It  makes  no  difference,  in  my  view, 
that  the  proceeds  were  in  the  custody  of  the 
High  Court  when  the  action  was  entered  in  the 
City  of  London  Court.  The  essential  circum- 
stance is  that  they  should  be  in  court,  to  be  held 
and  distributed  among  all  persons  legally 
interested. 

It  haa  been  held  that  a  County  Court  can 
arrest  a  vessel  already  under  arrest  in  the  High 
Court  (see  The  Bio  Lama,  2  Asp.  Mar.  Law  C*s. 
143;  28  L.  T.  Rep.  517 ;  L.  Rep.  4  A.  &  E.  157), 
although  the  usual  practice  is  for  the  process  in 
the  County  Court  action  to  be  served  on  the  ship 
if  she  is  already  under  arrest  in  tbe  High  Court. 
I  think  service  on  the  proceeds  was  also  good 
servioe  and  in  accordance  with  Admiralty  practice. 
Moreover,  if  there  had  been  an  irregularity  in  tbe 
servioe  in  tbe  County  Court  action,  that  would 
hare  been  waived  by  the  unconditional  appear- 
ance in  this  court  after  the  transfer. 

As  the  proceeds  of  a  sale  by  tbe  court  are  held 
by  the  court  for  all  persons  having  rights  against 
them,  or  the  res  which  they  represent,  it  is  ju»C 
that  the  plaintiffs  should  be  able  to  rank  in  their 
proper  place  among  the  various  claimants  to  tbe 
proceed*.  Tbe  priorities  of  the  claims  will  bo 
decided  in  proper  course  hereafter. 

Judgment  must  be  entered  for  the  plaintiffs, 
with  costs. 

Solicitors :  for  the  plaintiffs,  Trinder,  Capron, 
and  Co. ;  for  tbe  defendants,  Thomas  Cooper 
and  Co. 
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Dec  3, 1915.  and  March  27, 1916. 

(Before  Sir  S.  T.  Evans,  President,  and  Elder 
Brethren  of  the  Trinity  House.) 

The  Bentjb.  (a) 

Collision  —  Damage  action  —  Plea  of  compulsory 
pilotage — Negligence  of  master  and  crew — Onus  of 
proof— Merchant  Shipping  Act  1894  (57  ds  58 
Viet.  c.  60),  *.  633. 

in  a  damage  action  the  faulty  navigation  of  the 
defendants'  steamship  was  held  to  have  caused  the 
collision.  The  defendants  had  pleaded  that  if  there 
was  any  negligence  on  their  ship  which  caused  the 
collision,  the  negligent  was  solely  thai  of  the  pilot 
who  was  compulsorxly  in  charge  of  their  ship. 

Held,  that  to  make  out  that  defence,  the  defendants 
must  prove  that  the  pilot  was  a  compulsory  pilot, 
and  was  in  fact  in  charge  ;  that  the  negligent  act 
which  caused  the  collision  was  the  act  of  the  pilot 
himself,  or  was  an  act  done  by  the  matter  or  crew 
in  obedience  to  the  order  of  the  pilot ;  and  that,  if 
on  the  evidence  it  appeared  that  there  was  some 
negligent  act  or  omission  on  the  part  of  the  master 
or  crew  which  might  have  contributed  to  the 
collision,  the  dt  fence  of  compulsory  pilotage  would 
fail  unless  the  defendants  further  proved  that 
such  act  or  omission  did  net  contribute  to  the 
collision. 

Damage  action. 

The  plaintiffs  were  the  owners  of  the  steam- 
ship  Ravenslone.  The  defendants  were  the 
owners  of  the  steamship  Benue. 

The  plaintiffs'  case  was  that  shortly  before 
6.12  p.m.  on  the  1st  Maroh  1915  the  Bavenetone, 
a  steel  screw  steamship,  330ft.  long,  3049  tons 
gross,  1946  tons  net  register,  manned  by  a  crew  of 
twenty-five  hands,  was  in  the  river  Mersey,  about 
off  Seaoombe,  in  the  coarse  of  a  voyage  from 
Galveston  to  Liverpool  with  a  cargo  of  cotton. 
The  weather  was  clear  bat  squally,  the  wind 
north-north-west,  a  moderate  gale,  and  the  tide 
was  low  water  slack.  The  Ravenstone,  in  charge 
of  a  duly  licensed  Liverpool  pilot,  was  proceeding 
straight  np  the  river  on  the  west  side  of  mid- 
channel  with  engines  working  at  slow  speed.  She 
carried  the  regulation  masthead,  side,  and  stern 
lights,  whioh  were  daly  exhibited  and  were  burn- 
ing  brightly,  and  a  good  look-out  was  being  kept 
on  boa  d  of  her. 

In  these  circumstances  the  Benue,  which  steam- 
ship had  been  seen  for  Borne  time  previously 
coming  up  astern  and  had  gradually  overtaken  the 
Raventtone,  while  passing  on  the  etarboard  side 
began  to  sheer  to  port  as  if  acting  nnder  star- 
board helm,  thereby  causing  danger  of  collision. 
The  engines  of  the  Raventtone  were  at  once 
stopped,  and,  as  soon  as  her  port  bow  was  passed 
and  clear  of  a  vessel  lying  at  anchor  with  her 
head  to  the  westward,  the  helm  of  the  Raventtone 
was  put  hard-a- starboard  and  her  enginea  were 
pot  full  speed  astern.  Almost  immediately  after* 
wards  the  Benue  with  her  port  side  about  amid- 
ahips  struck  the  starboard  bow  of  the  Raven- 
ttone, causing  her  considerable  damage. 

The  plaintiffs  charged  the  defendants  with  bad 
look-out,  with  neglecting  to  keep  out  of  the  way 
of  the  Raventtone,  with  improperly  starboarding, 
and  with  not  stopping,  easing,  or  reversing  their 
engines. 

(a)  Reported  by  L.  F.  0.  Dim.  v.  Esq.,  B*rrl»c«r  »t-L»w. 


The  case  of  the  defendants  was  that  shortly 
before  6  p.m.  on  the  1st  Maroh  1915  the  Benue, 
a  steamship  of  3123  tons  gross  and  1912  tons  net 
register,  manned  by  a  crew  of  forty-  mix  hands  all 
told,  was  proceeding  up  the  river  Mersey,  well 
to  the  west  of  mid-river,  at  a  speed  of  about 
ten  knots,  in  the  coarse  of  a  voyage  from  West 
African  porta  to  Liverpool.  The  weather  was 
dear,  the  wind  north  -north-  west,  a  moderate  gale, 
and  the  tide  was  about  low  water.  The  Benue 
waa  exhibiting  the  regulation  light*,  whioh  were 
burning  brightly,  and  a  good  look-out  was  being 
kept  on  board  of  her. 

In  these  ciroumstanoes  the  Benue,  whioh  had 
been  for  some  time  previously  overtaking  the 
Raventtone  as  she  was  proceeding  up  the  river, 
began  to  pass  her  on  the  port  side  of  the  Benin 
at  a  distance  of  about  400ft.  Both  vessels  con- 
tinued on  their  respective  courses  until  shortly 
after  they  had  passed  Seaoombe  landing  stage, 
when  the  Rivtnstone  was  seen  to  be  sheering 
towards  the  Benue  as  If  under  port  helm,  and  her 
stem  approached  close  to  the  port  quarter  of  the 
Benue.  A  collision  then  appeared  inevitable,  and 
the  helm  of  the  Benue  was  pnt  hard- a- starboard 
and  the  engines,  which  had  been  at  full  speed,  were 
stopped,  but  the  Riventtone  came  on  and  with 
the  bluff  of  her  starboard  bow  struck  the  port 
quarter  of  the  Benue  a  heavy  blow  causing  damage 
to  the  Benue. 

The  defendants  charged  the  plaintiffs  with  bad 
look-out,  with  improperly  porting,  with  allowing 
the  head  of  the  Ravenstone  to  come  to  starboard, 
with  failing  to  keep  their  course  and  speed,  and 
with  failing  to  indicate  their  course  by  whistle 

91  The  defendants  also  alleged  that  if  the  collision 
was  caused  or  contributed  to  by  any  negligent 
on  the  Benue,  which  was  denied,  it  was  solel> 
caused  by  the  fault  or  neglect  of  the  compulsory 
pilot  who  was  in  charge  of  the  Benue. 

Dec.  3,  1915.— The  President  found  that  the 
plaintiffs'  vessel,  which  was  being  overtaken  by 
the  defendants'  vessel,  kept  her  course  and  speed 
in  accordance  with  the  collision  regulations,  and 
was  not  to  blame  for  the  collision.  He  further 
held  that  the  defendants'  vessel  was  to  blame  as 
she  failed  to  keep  out  of  the  way  and  ran  into  the 
vessel  she  was  overtaking. 

The  consideration  of  the  further  defenoe  of 
compulsory  pilotage  raised  by  the  defendants 
was  reserved. 

Laing,  K.O.  and  D.  Stephens  for  the  plaintiffs. 

Bateson,  K.G.  and  A.  Eytlop  Maxwell  for  tke 
defendants. 

The  President.— At  the  conclusion  of  the  trial 
I  stated  my  decision  on  the  facts,  and  I  have  now 
to  deal  with  the  defence  of  compulsory  pilotage 
which  was  raised  by  the  defendants.  For  this 
part  of  the  judgment  it  is  not  necessary,  fortu- 
nately, to  recapitulate  many  facta.  It  is  sufficient 
to  state  the  main  contests  and  conclusions. 

The  substance  of  the  plaintiffs'  oase  was 
(1)  that  the  Benue  neglected  to  keep  out  of  the 
way  of  their  vessel,  the  Raventtone,  and  (2)  that 
the  helm  of  the  Benue  was  improperly  star- 
boarded, and  (or)  her  head  was  improperly 
allowed  to  go  to  port,  so  as  to  cause  tbe 
collision. 

Tbe  Bubstance  of  the  defendants'  case  ws» 
(1;  that  the  Ravenstone  was  improperly  ported 
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and  (or)  her  head  was  improperly  allowed  to 
go  to  starboard,  and  (2)  tbat  the  RauntUm*  failed 
lo  keep  her  course  and  speed. 

The  oanee  of  the  collision  waa  the  faulty 
navigation  of  the  Benue.  She  was  the  overtaking 
vessel,  and  she  failed  to  keep  out  of  the  way  of  the 
Ravcmtone.  Her  head  was  improperly  driven  to 
port  and  into  the  Ravemtons  dj  improper  star- 
bearding.  On  the  other  Bide  the  Ravenstvne  was 
not  ported,  and  ber  head  was  not  allowed  to  go  to 
starboard.  Her  coarse  and  speed  were  properly 
kept.  The  Benue  bad  a  compulsory  pilot  on 
board.  General  evidence  was  given  that  he  gave 
the  navigation  orders,  and  that  hie  orders  were 
obeyed. 

The  important  general  question  is  what  kind 
of  evidenoe  and  proof  must  the  owners  of  a  vessel 
give  in  order  to  entitle  them  to  the  immunity 
afforded  by  the  Merchant  Shipping  Aot  in  cases 
of  fanlty  navigation  where  pilotage  is  compulsory. 
In  many,  if  not  moat,  of  the  oases  of  this  class 
which  come  before  the  oourt  the  disputes  relating 
to  the  immunity  involve  personal  reputations  and 
responsibilities,  as  well  as  large  Bums  of  money. 
The  reported  authorities  have  dealt  with  the 
question  in  the  main  as  one  of  onus  of  proof.  I 
will  not  disease  the  older  cases.  It  will  suffice 
for  the  purpose  of  this  judgment  to  examine  those 
which  hate  been  decided  daring  the  last  half- 
century,  since  the  passing  of  the  Merchant 
Shipping  Act  of  1851. 

The  first  of  this  series  of  oases  is  The 
Schwalbe  (1  Mar.  Law  Gas.  O.  S.  42;  4  L.  T. 
Rep.  160;  14  Moore,  P.  O.  Oases,  241).  The 
cause  to  wLich  the  collision  was  attributed 
was  an  improper  starboarding  of  the  helm. 
The  owners  failed  to  prove  expressly  tbat 
the  order  to  star  board  was  given  hy  the  pilot 
For  that  reason  they  were  deprived  of  the 
immunity,  and  were  held  liable.  Lord  Obelmsford 
delivered  the  judgment  of  the  Judicial  Committee, 
and  in  dealing  with  this  matter  said :  "The 
8chv>albe,  therefore,  being  found  to  be  in  the 
wrong,  it  only  remains  to  be  considered  whether 
the  owners  have  succeeded  in  exonerating  them- 
selves from  their  primd  facie  responsibility  by 
showing  that  the  pUot  wan  tha  sole  author  of  the 
injury.  For  this  purpose  it  is  not  sufficient  for 
them  to  prove  the  vessel  to  have  been  in  charge 
of  a  licensed  pilot,  under  whose  orders  the  crew 
were  acting,  and  then  to  call  upon  the  oontt  to 
presume  that  the  particular  order  which  occa- 
sioned the  collision  was  given  by  him.  By  the 
express  words  of  sect.  388  of  the  Merchant 
Shipping  Act,  which  protects  the  owners  from 
loss  or  damage  where  it  is  occasioned  by  the  fault 
of  the  pilot,  the  onueprobandi  lies  upon  them,  as 
their  Lordships  decided  in  the  case  of  The 
ChriMtiania  (7  Moore,  P.  C.  Cases,  p.  160),  upon 
corresponding  words  in  the  former  Pilot  Act, 
6  Geo.  4,  o.  125.  It  has  been  shown,  in  the 
consideration  of  the  nireumstances  of  the  collision, 
that  it  must  have  been  occasioned  by  the 
8chv>alhe  having  starboarded  her  helm  a  short 
time  before  it  occurred.  The  owners,  to  relieve 
themselves  from  their  liability,  sre  bound  to 
prove  that  an  order  to  starboard  the  helm  at  this 
time  was  given  by  the  pilot.  But  no  such  proof 
is  anywhere  to  be  found,  except  in  the  Lasty 
expression  (corrected,  as  the  witness  says,  almost 
before  the  words  were  ont  of  bis  mouth,  and  not 
acted  upon)  jnst  at  the  moment  of  the  collision. 
Vol.  XIV.,  N.  8. 


The  owners  therefore  fail  entirely  in  the  evidence 
necessary  to  transfer  the  responsibility  from 
themselves."  The  members  of  the  committee 
present  at  the  hearing  were  Lord  Chelmsford, 
Lord  Kingsdown,  and  Sir  Edward  Ryan. 

This  decision  was  cited  with  approval  in  the 
judgments  of  the  Privy  Oouuoil  in  the  two  cases 
next  to  be  referred  to,  viz.,  The  Iona  and  The 
Velaiqut*  (ubi  infra).  It  is  not  mentioned  in  the 
opinions  of  the  Law  Lords  in  the  Clyde  Nuviga- 
tion  oase  {ubi  infra).  The  arguments  are  not 
repsrted,  bnt  I  cannot  doubt  tbat  The  Schwalbe 
was  there  cited  ;  moreover,  Lord  Chelmsford,  who 
had  delivered  the  judgment  in  it.  presided  in  the 
House  of  Lords  in  the  Clyde  Navigati>n  oase. 

The  next  decision  to  be  examined  is  The  Iema 
(2  Mar.  Law  Oas.  O.  S.  479;  16  L.  T.  Rep. 
158;  L.  Rep.  1  P.  0.  426).  on  appeal  to  the 
Privy  Coonoil  from  Dr.  Lushington  as  Judge 
of  the  High  Court  of  Admiralty.  Upon  the 
question  of  what  the  owners  had  to  prove  in 
order  to  make  good  the  defence  of  compulsory 

Silotage,  Sir  Riohard  Kindersley  (formerly  Vice- 
Ibanoellor),  who  delivered  the  judgment,  defined 
the  position  as  follows  ;  "  It  has  been  established 
as  a  principle  that,  in  order  to  entitle  the  owners 
to  the  benefit  of  exemption  from  liability  .  .  . 
they  must  prove  that  the  damage  for  which  it  is 
sought  to  make  them  liable  was  occasioned 
exclusively  by  the  default  of  the  pilot  It  is  not 
enough  for  them  to  prove  that  there  waa  fault  or 
negligence  in  the  pilot;  they  must  prove  to  the 
satisfaction  of  the  court  whioh  has  to  try  the 
question  that  there  was  no  default  whatever  on 
she  part  of  the  officers  and  orew  of  their  vessel, 
or  any  of  them,  whioh  might  have  been  in  any 
degree  oonduoive  to  the  damage," 

This  passage  waa  criticised  in  the  Clyde  Navi- 
gation case,  not  with  regard  to  .the  statement  as  to 
the  necessity  for  proof  by  the  owners  of  the  fault 
of  the  pilot,  but  only  to  the  implication  in  the  three 
words  I  have  italicised  above  as  to  the  subsequent 
proof  of  fault  on  the  part  of  the  officers  and  crew 
whioh  would  exclude  the  conclusion  that  the 
damage  was  attributable  solely  to  the  pilot's 
negligence.  Upon  this  Lord  Chelmsford  said 
^ after  citing  the  passage  from  "  It  is  not  enough," 
Ac,  to  the  end):  *'Tbe  learned  Vioe-Chanoellor 
imposes  upon  the  owners  a  species  of  negative 
proof  whioh  it  is  impossible  for  tbcm  to  give.  If 
instead  of  saying  "  they  must  prove,"  Ax,  he  had 
said,  "  it  must  be  proved  that  there  was  no  fault 
on  the  part  of  the  officers  and  orew,"  he  would 
then  have  been  perfeotly  correot :  (Clyde  Naviga- 
tion Company  v.  Barclay,  36  L.  T.  Rep.  379 ; 
3  Asp.  Mar.  Law  Oas.  390 ;  1  App.  Oas.  790,  at 
p.  792).*' 

8ubject  to  this  criticism,  therefore,  the  passage 
above  quoted  was  approved  of  by  the  Law  Lords. 
The  members  of  the  committee  who  sat  with 
Sir  Riohard  Kindersley  were  Lord  Romilly 
(Master  of  the  Rolls)  and  Sir  James  Colville. 

A  few  months  afterwards  the  decision  in  The 
VelatqueM  (2  Mar.  Law  Cas.  O.  8.  544;  16 
L.  T.  Rep.  777;  L.  Rep.  1  P.  0.  494)  was  given. 
It  was  delivered  by  8ir  James  Oolville.  In  it 
the  principle  under  discussion  is  stated  thus: 
"It  has  been  established  by  a  long  course  of 
decisions,  both  in  the  High  Oontt  of  Admi- 
ralty and  at  this  board,  that,  to  entitle  the 
owners  of  a  ship  whioh  is  under  the  charge  of  a 
licensed  pilot  to  the  benefit  of  the  provision  which 
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exempt*  them  from  liability  where  the  collision 
has  been  occasioned  by  the  fault  of  the  pilot,  it 
lies  upon  them  to  prove  that  it  waa  caused  solely 
by  hie  fault" 

He  afterwards  pointed  out  that  the  authorities 
further  showed  that  if  it  be  proved  on  the  part  of 
the  owners  that  the  pilot  waa  in  fault,  and  there 
is  no  sufficient  proof  that  the  master  or  crew  were 
also  in  fault  in  any  particular  which  contributed, 
or  may  have  have  contributed,  to  the  acoident, 
the  owners  will  have  relieved  themselves  of  the 
burthen  of  proof  whioh  the  law  oasts  upon 
them.  Then  follows  a  passage  as  to  the 
burthen  of  the  further  proof  where  there  is 
evidence  of  negligence  on  the  part  of  the 
master  and  crew,  whioh  appears  to  be  free 
from  the  criticism  made  by  the  Law  Lords  noon 
part  of  the  Iona  judgment— and  to  be  in  line 
with  the  subsequent  opinions  expressed  by  the 
House  of  Lords.  The  passage  reads  thus  :  "If, 
however,  the  evidence  shows  that  there  were  aote 
of  negligence  on  the  part  of  the  matter  and  crew 
which  may  have  contributed  to  the  accident,  as 
well  as  fault  on  the  part  of  the  pilot,  the  doty  of 
showing  that  the  former  did  not  contribute  in 
part  to  the  accident  seems  to  be  involved  in  the 
obligation  of  the  owners  to  prove  that  the  causa 
cautans  of  the  collision  was  exclusively  the  fault 
of  the  pilot." 

In  this  judgment  there  is  one  other  passage 
which  I  deem  it  useful  to  quote:  "If  the  orew 
end  the  pilot  have  combined  consciously  to  put 
forward  a  false  case,  all  that  can  be  said  is  that 
the  owners  have  failed  to  show,  by  trustworthy 
evidence,  that  the  fault  was  exclusively  the  fault 
of  the  pilot  But  if  it  be  assumed,  as  their  Lord- 
ship* would  willingly  assume,  that  the  witnesses 
honeBtly  mistook  the  position  of  the  barque,  the 
natural  inference  from  that  is,  that  if  there  had 
been  a  proper  look-out,  not  only  would  the  barque 
have  been  descried  at  a  greater  distance,  but  her 
true  position  would  have  been  known." 

This  is  the  part  of  the  judgment  apparently 
which  wae  mainly  in  the  mind  of  Sir  Oorell 
Barnes  when  he  stated  the  principle  in  The 
Benmohr  (»W  infra). 

In  The  Velasquet  the  faulty  act  of  the  pilot- 
viz.,  starboarding  the  helm — was  proved  by  the 
owners,  and  was  held  to  be  a  dangerous  and 
improper  manoeuvre,  and  the  immediate  cause  of 
the  collision ;  but  it  was  held  that  blame  attached 
also  to  the  orew,  so  that  the  defence  of  oom- 
pulsory  pilotage  failed. 

It  is  a  little  curious  that  this  decision,  following 
after  The  Iona  (ubi  sup.),  was  not  adverted  to  in 
the  Clyde  Navigation  case.  The  membera  who 
constituted  the  committee  were  Sir  William  Erie 
(Ohief  Justice),  Sir  James  Oolville,  Sir  Edward 
Vaaghan  Williams,  and  Sir  Richard  Kindersley. 

The  case  of  the  Clyde  Navigation  Company  (ubi 
•up.)  comes  next.  Lord  Chelmsford  (having 
stated  that  there  had  been  some  little  confusion 
in  the  cases  as  to  the  onus  probandi,  and  having 
made  the  criticism  already  mentioned  upon  what 
Kindersley,  V.C.  said  in  The  Iona),  stated  the  law 
in  these  terms:  "The  condition  of  exemption 
that  the  owners  should  prove  that  the  accident 
arose  entirely  from  the  fault  of  the  pilot  is  one 
which  must  be  fairly  and  reasonably  interpreted. 
The  owners  having  proved  fault  on  the  part  of 
the  pilot  sufficient  to  cause,  and  in  fast  causing, 
the  calamity  most  therefore,  in  absence  of  proof 


[Adm. 


of  contributory  fault  of  the  crew,  be  held  to  hare 
satisfied  the.  condition  on  which  exemption 
depends,  and  are  not  to  be  called  on  to  adduce 
proof  of  a  negative  character,  to  exclude  the  mere 
possibility  of  contributory  fault.  It  may  be  that, 
in  the  course  of  the  evidence  of  the  owners  to  fix 
the  responsibility  solely  upon  the  pilot,  certain 
acts  or  omission*  of  part  of  the  crew  may  come 
out ;  and  it  will  then  be  incumbent  on  the  owners 
to  show  satisfactorily  that  those  acts  or  omissions 
in  no  degree  contributed  to  the  accident." 

Lord  Hatherley  stated  the  rule  tbns  :  "  I  appre- 
hend that  the  true  rule  is  that  the  mode  of  proof 
will  be  this :  In  order  to  eiempt  yourself,  by 
virtue  of  the  provisions  of  the  statute,  from  that 
which  is  a  general  common  law  liability,  yon  who 
desire  the  exemption  most  bring  yourself  within 
the  provisions  of  tho  statute  :  and  the  burden  is, 
therefore,  thrown  upon  yon  of  proving  that  the 
mischief  was  occasioned  by  the  pilot.  Bat  the 
other  side  may  prove  that  although  the  mischief 
was  occasioned  in  one  sense  by  the  bad  manage- 
ment of  the  pilot,  jet  there  was  a  default  on  the 
part  of  the  owners  of  the  ship,  which  default 
conduced  to  the  accident." 

It  appears  to  me,  speaking  with  all  deference, 
that  the  ex-Lord  Chancellor  In  the  laat  sentence 
failed  to  distinguish  between  the  separate  burdens 
of  proof  to  be  oome  again  at  this  stage  of  the 
proceedings  by  the  plaintiffs  and  the  owners  of  a 
piloted  vessel.  His  words  seem  to  suggest  that 
the  former  have  the  burden  of  establishing  acts 
or  omissions  of  the  orew.  Eat  for  this  last 
sentence  of  Lord  Hatherley's,  I  should  not  cite 
from  the  judgment  of  Lord  Selborne,  a*  he 
appears  to  me  to  express  at  much  greater  length 
what  the  judgment  of  Lord  Chelmsford  had 
saccinctly  stated.  But  in  view  of  Lord  Hather- 
ley's language,  it  might  be  useful  to  make  the 
following  quotation  from  Lord  Selborne'a 
speech:  "I  see  no  reason  for  inferring  the 
existence  of  any  special  or  peculiar  principle 
applicable  to  the  burden  of  proof  in  this  class 
of  cases.  Tour  Lordships  will  observe  that 
there  are  three  things  necessary  to  be  proved  : 
First,  that  a  qualified  pilot  was  acting  in 
charge  of  the  ship;  secondly,  that  that  charge 
was  compulsory;  and,  thirdly,  that  it  was  his 
fault  or  incapacity  which  occasioned  the  damage." 
I  apprehend  that  if  a  defender  proves  all  these 
three  propositions,  and  proves  nothing  more,  then 
the  burden  is  upon  the  pursuer,  not  upon  the 
defender,  to  lay  some  foundation,  at  all  eveats,  for 
alleging  that,  notwithstanding  the  proof  given 
that  there  was  a  qualified  pilot  in  charge,  and  that 
compulsorily,  and  that  he  oommitted  some  fault 
or  showed  some  incapacity,  by  whioh  lots  or 
damage  were  occasioned,  yet  there  were  also  con- 
tributing to  the  loss  or  damage  other  causes  for 
whioh  the  owners  of  the  ship  were  responsible- 
Some  foundation  for  suoh  a  case  of  contributory 
negligence  must  be  laid,  and  tbe  question  is  upon 
whom  it  lies  to  show  that.  I  apprehend  it  is  clear 
on  general  principle  that  tbe  burden  of  laying 
tbat  foundation  rests  upon  the  pursuer,  not  upon 
the  defender.  The  defender,  if  be  has  simply 
proved  what  he  was  obliged  to  prove  to  exonerate 
bimself,  and  proved  nothing  more,  is  not  obliged 
to  travel  into  tbe  indefinite  region  of  negatives,  or 
to  anticipate  by  denial  that  for  which  no  founda- 
tion is  laid  to  call  upon  him  to  deal  with  it  No 
doubt  the  pursuer  may  discharge  the  onus  lying 
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upon  him  in  that  respect  either  by  direct  proof 
tendered  by  himself,  or  by  showing  that  in  the 
proofs  brought  forward  on  the  part  of  the 
dt-fendur  there  are  matters  appearing  from  which 
fault  or  negligence  which  may  have  contributed 
to  the  mischief  is  legitimately  and  reasonably  to 
be  inferred.  Unless  be  does  that  he  does  nothing. 
When  that  is  done  no  doabt  a  further  onut 
proband*  ie  thrown  upon  the  defender  to  re  bat  the 
prima  facie  evidence  which  has  been  given  of  con- 
tributory negligence  on  his  part.  Whatever  may 
be  the  precise  expressions  to  be  found  in  any  of 
the  judgments,  I  see  no  reason  whatever,  referring 
them,  aa  they  ought  to  be  referred,  to  the  fsoteof 
the  particular  cases  in  which  those  expressions 
were  used,  for  supposing  that  an  arbitrary  rule 
was  meant  to  be  laid  down,  inverting  the  general 
principle*  of  onu$  probandi  aa  applied  to  this  par. 

Thia  case  was  considered  by  the  Court  of 
Appeal  in  The  Indus  (56  L.  T.  Be  p.  376  ;  6  Asp. 
Mar.  Law  Caa.  105 , 12  P.  Div.  46).  Ia  my  hamble 
view  the  nummary  explanation  of  the  case  given 
by  the  Master  of  the  Rolls  ia  not  complete  or 
satisfactory.  In  this,  and  in  bis  own  judgment. 
Lord  Eshar  introduces  the  element  of  prima 
facie  proof  when  considering  wbat  the  owners  of 
the  piloted  ship  have  to  establish  to  entitle  them 
to  exemption  from  liability.  "  If."  he  said,  "  the 
defendants  prove  that  the  pilot  gave  orders 
and  that  they  wero  obeyed,  they  make  out  a 
primd  facie  case  of  negligence  on  bis  part."  The 
description  he  had  just  previously  given  as  to  the 
extent  of  the  control  Of  the  pilot  would  6eem  also 
to  be  too  restricted  if  it  was  intended  to  apply 
generally.  The  sentence  above  oitei  is  so  general 
that  it  is  not  unlikely  to  cause  misconception. 
Evidence  is  always  given  formally  in  cases  of  this 
kind  that  the  pilot  gave  all  the  orders  and  that 
tbey  were  all  obeyed.  I  think  that  Lord  Esher 
must  have  meant  to  refer,  not  to  general  evidence 
of  that  kind,  but  to  proof  of  particular,  specific 
orders  given  by  the  pilot,  the  obedience  to  which 
brought  about  the  accident.  I  have  examined 
this  case,  as  it  has  been  said  that  the  decision 
in  the  Clyde  Navigation  case  was  explained 
in  it. 

I  refer,  in  passing,  to  the  case  of  The  So/iican(69 
L.  T.  Rep.  34 ;  7  Asp.  Mar.  Law  Oas.  347 ;  (1892) 
P.  419)  only  for  a  short  passage  from  the  judgment 
of  Bowen,  L.J.,  at  p.  441.  After  stating  that  the 
owners  of  the  ship  have  to  Bhow  that  the  collision 
was  due  wholly  to  the  pilot  and  not  to  their 
own  crew  or  master,  he  adds :  "It  will  not  do  to 
show  that  the  pilot  was  in  fault  unless  they  oan 
show  that  the  pilot  only  was  in  fault,  and  that 
some  act  of  negligence  on  bis  pari,  apart  from 
the  master  and  crew,  caused  the  accident." 

The  latt  decision  I  propose  to  refer  to  is  that 
of  Barnes,  J.  in  Th*  Benmohr  (52  W.  Rep.  688). 
It  has  already  been  mentioned  in  connection  with 
a  passage  cited  above  from  Th»  Velaaquea  (ubi 
tup  ).  Barnes,  J.  deals  with  the  matter  thus: 
"  Then  comes  the  principle  applied  in  the  case  of 
The  Vela$<ruex  (u5t  sup.).  A  short  statement  of 
that  principle  may  be  thus  put :  That  the  persons 
—in  this  case  the  defendants— who  rely  on  the 
plea  of  compulsory  pilotage  must  prove  by  trust- 
worthy  evidence  tnat  the  fault  was  the  fault  of 
the  pilot  alone,  otherwise  the  court  cannot  act  in 
finding  that  the  fault  was  that  of  the  pilot.  It 
appear*  to  me  here  that  the  defendants  have 


failed  to  satisfy  me,  by  trustworthy  evidence,  as 
to  what  occurred  in  fact  on  board  the  ship,  that 
the  fault  was  that  of  the  pilot  alone." 

From  these  authorities  I  think  it  follows  that 
the  position  in  an  action  of  oollision  as  between 
plaintiffs  on  the  one  hand,  and  defendants  pleading 
the  defence  of  compulsory  pilotage  on  the  other 
hand,  may  ba  set  out  in  plain  and  practical 
language  in  this  way. 

The  plaintiffs  must  first  establish  a  case  of 
negligent  navigation  on  the  defendants'  ship. 
The  defendants  must  then  prove  that  a  pilot  was 
in  charge  compulsorily  and  in  fact;  that  the 
negligent  navigation  was  doe  solely  to  the  fault 
of  the  pilot;  that  is  to  say,  tbat  the  paiticnlar 
negligent  acts  or  defaults  found  by  the  court  to 
have  caused  the  collision  were  committed  by  the 
pilot  himself,  or  by  the  master  or  orew  in 
obedience  to  the  pilot  s  order*.  If  the  case  rested 
in  tbat  state,  the  defence  of  compulsory  pilotage 
weald  prevail.  Bat  if,  in  addition,  evidence  is 
given,  either  adduced  by  the  plaintiffs  or  obtained 
from  the  defendants'  own  witnesses,  or  is  in  any 
other  way  forthcoming  in  the  course  of  theoase.that 
tbere  were  also  acts  or  defaults  on  the  part  of  the 
master  or  crew  which  might  have  contributed  to 
the  oollision,  the  defence  would  fat),  unless  the 
defendants  satisfied  the  court  that  such  acts  or 
defaults  did  not  in  any  degree  contribute  to  the 
collision.  If  the  defendants  did  satisfy  the  court 
of  that,  their  defence  would  hold  good;  if  tbey 
did  not,  their  defence  would  fail. 

The  issues  whioh  according  to  these  rules  arise 
are  sometimes  confused  by  contentions  that  the 
defendants  have  put  forward  a  case  either 
false,  or  ill-founded,  and  tbat  therefore  their 
defence  of  compulsory  pilotage  ought  not  to 
succeed. 

Parties  who  put  forward  such  cases  Buffer  by 
the  weakening  or  discrediting  of  their  evidence, 
whioh  may  materially  affect  the  findings  upon  the 
issues  involved.  Bat  the  legal  issues  remain  the 
same. 

If  in  every  cate  where  the  defendants  put 
forward  a  case  to  account  for  a  collision  which 
does  not  commend  itself  to  the  court  tbey  must 
fail  in  their  compulsory  pilotage  defence,  the 
defence  would  indeed  have  a  scanty  record  of 
success. 

Tho  duty  of  the  court  is  to  try  to  ascertain 
the  real  facts  in  each  case,  and  apply  to 
tbem  the  legal  rules.  The  application  of  the 
rales  to  the  present  case  upon  the  facta  found  is 
simple. 

I  nave  found  that  the  collision  was  due  to  the 
improper  starboarding  of  the  Benue. 

The  defendants,  so  far  from  proving  that  this* 
starboarding  was  the  sole  fault  of  the  pilot,  denied 
in  their  pleadir.gs  and  by  their  evidenoe  that  such 
starboarding  ever  toolc  place. 

They  accordingly  did  not  prove,  or  even  set  out 
to  prove,  that  the  act  which  is  found  to  have 
caused  tbe  collision  was  the  act  of  the  pilot. 

Ttais  puts  an  end  to  their  defence  of  compu'ssry 
pilotage. 

In  order  to  further  illustrate  the  rules  applic- 
able to  such  cases,  I  may  add  that  if  the  defen- 
dants had  admitted  or  proved  the  starboarding  of 
their  ship  by  the  order  of  the  pilot,  but  had  also 
tried  to  prove,  as  they  had  alleged,  tbat  the 
Ravenslcme  had  improperly  ported  and  bad  so 
brought  about  the  oollision,  or  had  changed  her 
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and  speed,  they  would  not  necessarily  have 
lost  the  benefit  of  their  defence. 

fiat  again,  supposing  they  admitted  or  proved 
the  starboarding  by  the  order  of  the  pilot,  if  it 
transpired  in  the  course  of  the  evidence  that  the 
starboarding  exceeded  the  pilot's  orders  or  was 
continued  contrary  to  such  orders,  by  the  fault  of 
the  man  at  the  wheel,  the  defendants  wonld  have 
failed  in  their  defence  unless  they  satisfied  the 
oonrt  that  such  excess  or  con  tin  nance  of  the  star- 
boarding did  not  in  any  degree  contribute  to  the 
collision.  If  they  had  to  satisfied  the  court  they 
would  succeed. 

For  the  reasons  before  stated,  I  decided  that 
the  defence  of  compulsory  pilotage  failed,  and 
ordered  judpnient  to  be  entered  for  the  plain- 
tiffs. 

Solicitors  for  the  plaintiffs,  Thomas  Cooper 
and  Go. 

Solicitors  for  the  defendants,  Lawrence  Jones 
and  Co.,  for  For  wood  and  William*,  Liverpool. 


PEIZE  COUET. 
Feb.  21  and  March  5, 1917. 
(Before  the  Eight  Hon.  Sir  8.  T.  Evakb, 
President.) 

Thi  Balto.  (a) 

International  late — Prize — Continuous 

material  imported  into  neutral  country— ^Common 
stock  of  neutral  country — Ooods  to  be  manu- 
factured from  raw  material — Enemy  country  the 
ultimate  destination  of  manufactured  goods — Right 
of  seizure — Evidence— Discovery. 

A  quantity  of  leather,  uhich  was  contraband,  was 
consigned  from  a  neutral  country,  on  a  neuttal 
ship,  to  a  firm  of  boot  manufacturers  in  another 
neutral  country.  'It  una  contended  on  behalf 
of  the  Crown  that  it  was  the  intention  of  the 
consignees  either  to  forward  the  leather  as  raw 
material  to  the  enemy,  or  to  manufacture  boots 
from  the  leather  and  then  to  send  them  to  the 
enemy.  The  leather  was  therefore  seized  cut  prize, 
and  a  cliim  for  its  rdtase  was  made  by  the 
consignees.  Upon  a  summons  being  taken  out  by 
Uie  Crown  for  an  order  for  discovery  of  the 
claimants'  books  and  documents  relating  to  the 
sales  of  leather  and  boots  from  the  year  prior  to 
the  outbreak  of  the  war  down  to  the  time  of  the 
6eizure,U  was  contended  that, as  the  leather  had  to 
go  through  the  process  of  manufacture  in  the 
neutral  country,  the  doctrine  of  continuous  voyage 
did  not  apply,  no  matter  what  might  be  the  ulti- 
mate destination  of  the  boots  when  made,  and  that 
no  order  for  discovery  should  be  made,  as  the 
leather  in  its  raw  state  was  not  liable  to  seizure. 

Held,  that  the  order  asked  for  by  the  Crown  must  be 
made,  as  the  rule  of  international  law  that  goods 
which  are  liable  to  be  seized  when  they  are  on  a 
continuous  voyage  to  a  final  enemy  destination 
applies  not  only  to  the  case  of  manfuactured 
articles  on  their  way  to  the  enemy,  but  also  to  the 
case  of  raw  material  whieh  is  being  consigned  to  a 
neutral  country,  there  to  be  manufactured  into 
articles  which  are  afterwards  to  be  forwarded  to  the 
enemy. 

This  was  a  summons  adjourned  into  oonrt  for 
argument,  and  raised  the  question  as  to  the 
extent  of  discovery.  

Exported  by  J.  A.  Slatzb,  Esq.,  Barrlster-at-Law. 


The  Balto  was  a  Norwegian  vessel  whioh  left 
New  York  for  Gothenburg  on  the  14th  Oct.  1915. 
Included  in  her  cargo  was  a  parcel  of  seventy-four 
bales  of  sole  leather,  consigned  from  Boston, 
U.S. A,  to  Mr.  Ernst  Aqvist,  the  managing 
director  of  the  Skofabrika  Aktiebolaget  0*caria, 
a  firm  whioh  carried  on  business  at  Orebro, 
Sweden,  as  manufacturers  of  boots  and  shoes. 
The  vessel  was  diverted  by  the  British  naval 
authorities  to  Kirkwall  for  examination,  and  the 
leather  was  seized  on  the  22nd  Nov  1915.  It  was 
the  contention  of  the  Grown  that  the  leather— 
which  was  contraband— was  being  imported  into 
the  neutral  country,  Sweden,  for  the  purpose 
of  being  turned  into  military  boots  ultimately 
destined  for  the  German  army,  and  that  under 
the  doctrine  of  M  continuous  voyage  "  the  leather 
should  be  condemned  as  contraband. 

In  his  affidavit  Mr.  Ernst  Aqvist  stated  (inter 
alia) : 

I  bought  the  said  seventy-four  bales  of  iole  leather  on 
or  about  the  2nd  Sept  1915,  from  the  Howes  Brothers 
Company,  of  Boston,  through  their  agents,  Me* era. 
C.  Hemton,  of  Christian!*,  and  opened  on  or  about  the 
3rd  Sept.  1015,  through  the  Skandinaritks  Kredit 
Aktiebolaget,  Orebro,  in  the  National  Citj  Bank  of  Ne  w 
York,  a  credit  to  be  paid  to  the  sellers  against  docu- 
ments. I  paid  for  the  said  goods  on  or  about  the 
5th  Nov.,  by  paying  the  amount  of  the  purchase 
prioe— namely,  38,565  26  Swedish  crowns— in  the  Skandi- 
naviska  Kredit  Aktiebolaget,  Orebro,  against  documents. 
The  said  goods  were  purchased  by  me  for,  and  are  and 
were  at  the  time  of  seizure  intended  exolusi  vsly  for,  con- 
sumption in  my  factory  in  Sweden,  and  none  of  tbem 
were  for  exportation  or  for  enemy  destination.  The 
said  goods  are,  and  were  at  the  time  of  seizure,  and 
when  restored  will  be  my  property,  and  no  enemy  of 
Great  Britain  had  at  the  time  of  the  seizure  thereof,  or 
now  has,  directly  or  indirectly,  say  right,  title,  or  interest 
in  the  said  goods. 

On  the  8th  Feb.  1917a  summons  was  taken  out 
at  the  instance  of  the  Procorator-Generel,  by 
which  an  order  was  asked  for  that 


The  claimants  do  within  fourteen  days  make  discovery 
on  oath  of  all  books  of  aocoant,  letter  books,  and  uanal 
commercial  documents  relating  to  the  natter  in 
qneition,  and  in  particular  of  ordinary  business  books 
from  the  1st  Jan.  1913  up  to  the  present  time, 
showing  all  purchases  of  leather  and  of  sales  and 
proposed  sales  of  leather  and  goods  from  the  1st  Jam. 
1913,  together  with  all  contemporaneous  oablea  amd 
correspondence  relating  to  snoh  sales  or  proposed 
sales. 

The  Procurator-General  filed  an  affidavit  in 
whioh  be  presented  a  primd  facie  case  that  the 
boots  which  would  be  manufactured  from  the 
leather  wonld  be  sent  on  to  the  enemy. 

The  Attorney-General  (Sir  F.  E.  Smith,  K.O.), 
MacKinnon,  K.C,  and  Theobald  Mathew  for  tbe 
Procurator-General. — The  question  whioh  aroeo 
in  this  case  was  whether  there  was  tbe  right  on 
the  part  of  a  belligerent  to  stop  contraband  of 
this  character  which  was  ultimately  intended  for 
the  benefit  of  the  enemy.  The  leather  was 
undoubtedly  contraband,  and  it  was  being  sent 
from  the  United  States  to  the  town  of  Orebro, 
which  was  the  centre  ef  tbe  leather  industry  in 
Sweden.  It  was  the  contention  of  the  Crown, 
and  there  was  primd  facit  evidence  to  tbat 
effect,  that  the  leather  was  intended  for  tbe 
manufacture  of  boots  which  wonld  afterwards  be 
sent  on  to  tbe  German  and  the  Austrian  armies. 
If  that  oontention  was  correct,  there  was  the  right 
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of  seizure,  and  the  goods  would  be  liable  to  con- 
demnation.    The  right  was  based  upon  the 
principles  asserted  in  the  case  of  The  Kim  (13 
Asp.  Mar.  Law  Cas.  178 ;  113  L.  T.  Rep.  1064 ; 
(1915)  P.  215),   where  it  was  stated  in  the 
coarse  of  the  judgment :  "  It  is  essential  to 
appreciate  that  the  foundation  of  the  law  of 
contraband,  and  the  reason  for  the  doctrine 
of  continuous  voyage  whioh  has  been  grafted 
on  to  it,  i«  the  right  of  a  belligerent  to  prevent 
certain  goods  from  reaching  the  country  of  the 
enemy  for  his  military  ate.   ...   I  have  no 
hesitation  in  pronouncing  that,  in  my  view,  the 
doctrine  of  continuous  voyage,  or  transportation, 
both  in  relation  to  carriage  bj  sea  and  to  carriage 
over  land,  had  become  part  of  the  law  of  nations 
at  the  commencement  of  the  present  war,  in 
accordance  with  the  principles  of  recognised  legal 
decisions,  and  with  the  view  of  the  great  body  of 
modern  jurists,  and  alio  with  the  practice  of 
nations  in  recent  maritime  warfare.   The  result 
is  that  the  court  is  not  restricted  in  its  vision  to 
rimary  consignments  of  the  goods  in  these 
to  the  neutral  port  of  Copenhagen ;  but  is 
entitltd  and  bound  to  take  a  more  extended  out 
look  in  order  to  ascertain  whether  this  neutral 
destination  was  merely  ostensible,  and,  if  so,  what 
the  real  destination  was."    And,  again,  in  the 
course  of  that  judgment  the  following  waa 
quoted  with  Bporoval  from  the  judgment  in  the 
c*«e  of  The  Bermuda  (3  Wall  514):  "If  there 
be  an  intention,  either  formed  at  the  time 
of   the    original   shipment  or   afterwards,  to 
send    the    goods    forward    to    an  unlawful 
destination,  the  continuity  of  the  voyage  will  not 
be  broken,  as  to  the  cargo,  by  any  transactions  at 
the  intermediate  port."   The  caBe  which  the 
claimants  seek  to  establish  would  be  that  the 
leather  was  intended  for  use  in  Sweden  only — 
that  it  was,  in  fact,  to  be  absorbed  into  the 
common  stock  of  the  country.   If  that  was  so, 
the  oourt  was  entitled  to  be  supplied  with  the 
fullest  information.   It  was  not  sufficient  to  say 
that  the  goods  were  going  to  the  neutral  country 
for  manufacture  into  other  goods,  and  that  there- 
foie  they  became  absorbed  into  the  oommon  stock 
of  the  country.    Absorption  into  the  common 
stock  meant  absorption  for  the  purpose  of  con- 
sumption and  not  merely  for  the  purpose  of 
manufacture.  If  goods  were  to  be  released  merely 
because  they  were  to  be  used  for  manufacture 
in  a  neutral  country,  and  no  notioe  was  to  be 
taken  cf  the  intended  destination  of  the  manu- 
factured arttoles,  the  entire  British  blockade 
would  be  paralysed.   There  was  hardly  a  com- 
modity which  we  were  preventing  from  entering 
Germany  to-day  which  oould  not  obtain  franchise 
if  the  condition  was  that  such  commodity  could 
not  be  seized  because  it  was  to  go  through  a 
process  of  manufacture  in  a  neutral  oountry.  It 
wa«  quite  unnecessary  to  point  out  how  essential 
it  was  for  a  claimant  to  make  out  a  clear  oase  if 
be  was  to  succeed  in  his  contention  that  con- 
traband goods  which  were  being  imported  into  a 
neutral  country  were  not  to  be  utilised  for  the 
benefit  of  the  enemy  ;  and  the  Crown  was  there- 
fore entitled  to  such  information  from  a  claimant 
as  he  alone  could  possess,  and  which  would  show 
whether  the  goods  were  to  be  sent  to  the  enemy 
or  not.  The  Prise  Court  had  always  insisted 
upon  the  fullest  candour  on  the  part  of  those  who 
appeared  to  make  claims  in  such  cases  as  the 


present.  The  ambit  of  discovery  bad  never  been 
defined  in  the  Prize  Oourt  aa  in  the  municipal 
courts,  and  from  the  very  nature  of  the  matter 
it  was  egsential  that  there  should  be  the  fullest 
disclosures  in  the  present  instance.  The  order 
asked  for  by  the  summons  was  not  unduly  wide, 
and  it  did  not  go  beyond  what  would  have  been 
allowed  under  the  old  practice  of  interrogatories. 

Lt  Q-ttane  for  the  claimant. — At  the  time  when 
the  leather  was  Beized — namely,  the  22nd  Nov. 
1915— the  Declaration  of  London  waa  still  in 
force,  so  far  as  the  doctrine  of  continuous  voyage 
in  relation  to  contraband  was  concerned.  In 
considering,  therefore,  the  law  relating  to  these 
goods,  the  important  point  for  consideration  was 
not  what  was  the  law  apart  from  the  Declaration 
of  London,  but  what  was  the  law  as  it  was  found 
in  the  Declaration  of  London.  The  important 
and  relevant  artiole.of  the  Declaration,  so  far  as 
this  case  was  concerned,  was  art  30,  which  was 
as  follows:  "Absolute  contraband  is  liable  to 
capture  if  it  is  shown  to  be  destined  to  territory 
belonging  to  or  occupied  by  the  enemy,  or  to  the 
armed  foroes  of  the  enemy.  It  is  immaterial 
whether  the  carriage  of  the  goods  is  direct  or 
entails  transhipment  or  a  subsequent  transport 
by  land."  If  anything  more  than  that  was 
entailed,  the  doctrine  of  continuous  voyage  could 
not  be  successfully  invoked.  There  was  much 
more  involved  here  than  transhipment  and  sab- 
sequent  transport — there  was  the  whole  process 
of  manufacture,  to  say  nothing  of  tho  making 
of  a  contract  of  sale  by  the  consignee  and 


manufacturer  with  some  person  in  the  enemy 
oountry.  The  right  of  a  belligerent  did  not  go 
to  tbe  length  of  the  stoppage  of  contraband 
goods  when  they  were  on  their  way,  as  raw 
material,  to  be  turned  into  other  goods  in  a 
neutral  country.  The  right  only  existed  when 
the  goods  actually  existed  in  their  contraband 
state  and  were  on  their  way  to  tho  enemy  country. 
The  goods  must,  in  fact,  be  taken  in  delicto, 
otherwise  the  doctrine  of  continuous  voyage  had 
no  application.  That  doctrine  was  only  possible 
where  there  was  a  deliberate  intention  of  getting 
goods  into  an  enemy  country  in  accordance  with 
a  preconceived  scheme,  and  that  intention  must 
exist  at  (he  time  of  tbe  seizure.  Even  if  there 
existed  such  an  intention  of  sending  manufac- 
tured boots  ultimately  from  Sweden  to  Germany, 
the  right  of  seizure  on  the  part  of  the  Crown 
could  only  extend  to  the  manufactured  boots,  if 
they  oould  be  intercepted,  and  not  to  the  leather 
in  its  raw  condition  when  on  its  way  to  the 
factory.  Tbe  Crown  was  not,  therefore,  entitled 
to  any  order  for  discovery  of  books  and  docu- 
ments relating  to  the  sale  of  boots  from  the  factory, 
as  no  boots  had  been  seized.  Moreover,  in  any 
event  the  order  for  discovery  aa  to  the  leather 
was  too  wide,  and  no  order  Bbould  be  made  with 
to  it. 


MacKinnon,  K.C.  in  reply.— The  true  spirit  of 
the  doctrine  of  continuous  voyage  was  altogether 
opposed  to  the  contention  put  forward  on  behalf 
of  the  claimant.  The  real  object  of  the  doctrine 
waa  to  prevent  a  neutral  supplying  goods  of  a 
certain  character,  either  directly  or  indirectly,  to  an 
enemy  which  might  be  of  utility  to  him  in  the 
conduot  of  the  war.  It  was  immaterial  that  a 
process  of  manufacture  had  to  intervene  between 
the  arrival  of  the  leather  in  Sweden  and  the  dis- 
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patch  of  boots  to  Germany  and  Austria.  To 
accede  to  the  argument*  ot  the  claimant  would 
be  to  reduce  the  doctrine  of  continuous  voyage  to 
an  absurdity.  Cur.  adv.  vuU. 

March  5.— The  President. — The  ebortqueation 
for  deciBioa  upon  this  summons  is  whether  the 
order  for  disoovery  should  include  documents 
re  luting  to  boots  as  well  as  to  leather. 

The  claim  made  by  the  Grown  in  the  proceed- 
ings is  for  the  condemnation  of  a  cargo  of  sole 
leather  consigned  to  the  claimants,  the  Skofa- 
briks  Aktiebolaget  Oaoaria,  of  Orebro,  in 
Sweden.  The  objection  of  the  claimants  is  that 
the  leather  cannot  in  any  circumstances  be  seized 
as  prize,  if  it  is  intended  to  be  manufactured  into 
boots  in  Sweden,  although  the  boots  were  to  Le 
sent  afterwards  to  the  forces  of  the  enemy.  In 
general  terms  the  contention  is  that  no  con- 
traband goods  can  be  seized  by  a  belligerent,  if 
upon  a  continuous  vojage  to  the  enemy,  or  to  the 
enemy's  armed  forces,  unless  they  are  intended  to 
be  carried  to  an  enemy  destination  in  the  con- 
dition in  which  they  exut  at  the  time  of  the 
seizure. 

The  case  which  the  Crown  proposes  to  put 
forward  at  the  bearing  is  that  the  leather  seized 
was  either  to  be  sent  on  to  Germany  or  to  Austria, 
or  that  it  was  all  to  be  used  in  Sweden  in  the 
manufacture  of  boots  for  the  German  or  the 
Austrian  army.  Evidence  has  been  filed  in 
support  of  the  application  which,  prima  fade, 
serves  as  it  foundation  for  suoh  a  case.  It  deals 
with  the  shortage  of  leather  in  Germany  and 
Austriu,  and  with  the  imports  of  boots  from 
Sweden  into  those  countries,  contrasting  such 
imports  before  the  war  with  those  after  the  war 
broke  out;  it  states  that  non-commissioned 
officers  of  the  German  and  the  Austrian  armies 
have  been  stationed  at  Orebro— the  centre  of  the 
boot  trade  in  Sweden— for  the  purpose  of  ex- 
amining and  passing  such  boots  before  export 
into  the  enemy  oountries ;  and  it  further  states 
that  the  claimant  company  made  a  profit  of  600 
per  cent,  on  their  capital  in  the  year  1915. 

If  the  leather  could  not  be  seizsd  «n  any  possible 
sot  of  circumstances  on  the  ground  that  it  was 
going  to  be  converted  into  boots  in  Sweden,  I 
should  not  order  discovery  of  the  claimants'  books 
relating  to  the  sale  and  export  of  bcots.  But  is 
the  claimants'  contention  that  contraband  goods 
cannot  be  seized  on  a  continuous  voyage  unless 
they  are  on  their  way  to  a  final  enemy  destination 
in  the  same  condition  at  they  were  at  the  time 
of  seizure  sound  P  As  at  present  advised,  I 
think  that  it  is  quite  unsound.  I  shall  give 
my  reasons  more  in  detail  if  the  question  arises 
for  actual  decision  at  the  trial.  At  present 
I  have  only  to  deal  with  it  as  an  interlocutory 
application. 

The  principles  of  general  importance  relating 
to  continuous  voyages  were  considered  and 
discussed  with  some  fullnessi  in  the  cases  of  The 
Kim  snd  other  vessels  (ubt  tup.).  One  of  the 
tests  applied  was  whether  the  goods  imported 
were  intended  to  become  part  of  the  common 
stock  of  the  neutral  oountry  into  which  they  were 
first  brought.  In  my  view  the  notion  that  leather 
imported  into  a  neutral  country  for  the  express 
purpose  of  being  at  once  turned  into  boots  for  the 
enemy  forces  becomes  incorporated  in  the  common 
stock  of  the  neutral  country  is  illusory.  Instances 
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can  be  given  and  multiplied  which  appear  to 
reduce  to  an  absurdity  the  argament  that  if  work 
is  done  in  the  neutral  country  upon  goods  which 
are  intended  ultimately  for  the  enemy,  that  oir- 
on  instance  of  necessity  pots  an  end  to  their 
contraband  character,  ana  prevents  their  being 
confiscable  according  to  the  doctrine  of  continuous 
voyage. 

It  a: ay  be  well  to  give  a  few  instances,  by  way 
of  illustration,  relating  both  lo conditional  and  to 
absolute  contraband.  Suppose  coffoe  beans  and 
cocoa  beans  are  imported  into  a  neutral  oountry 
with  the  object  of  their  being  converted  into 
coffee  or  cocoa  to  be  Bent  on  to  the  enemy,  would 
the  fact  that  the  coffee  beans  are  ground  into 
ooffee  or  that  the  oocos  beans  are  ground  and 
mixed  with  sugar  to  make  cocoa  in  the  neubral 
country  be  enough  to  render  those  goods  immune 
from  oapturo  if  they  would  be  capturable  as  coffoo 
or  cocoa  foodstuffs  when  afloat  ?  Again,  assume 
that  cloth  of  an  appropriate  hue,  but  intended  for 
the  enemy  forces,  is  imported  into  a  neutral 
oountry,  and  there  dyed  the  desired  colour  for 
the  enemy  forces;  or  that  steel  helmets  are  so 
imported,  and  there  painted  with  the  German 
colour,  or  fitted  with  the  regulation  German  army 
or  regimental  marks,  would  a  belligerent  lose  the 
right  to  seise  them  at  sea  when  and  because  they 
are  not  so  dyed,  painted,  or  fitted?  To  take  a 
oouple  more  instances.  It  is  quite  possible  that 
the  metal  parts  of  rifl»s  for  the  enemy  army 
might  be  imported  into  a  Scandinavian  country 
in  a  complete  state;  and  that  the  butt  ends,  or 
timber  parts,  were  intended  to  be  sffixed  in  such 
oountry  because  timber  is  plentiful  there,  or  for 
some  other  reason,  good  or  ostensible.  Would 
the  metal  ritlee  be  free  from  capture  by  a 
belligerent  because  they  were  to  be  so  completed 
in  the  neutral  oountry  before  bsing  Bent  on  to  the 
enemy  P  If  a  field  gun  was  imported,  would  it  be 
protected  from  seizare  beoause  it  would,  in  fact, 
be  mounted  upon  its  appropriate  carriage  before 
being  exported  from  a  neutral  country  to  the 
enemy's  front  ?  The  court  could  not  give  affirma- 
tive answers  to  suoh  questions  as  these  unless  it 
out  itself  adrift  from  the  sate  anchor  of  common 
Ben6e. 

I  have  said  enough  to  ehow  that,  having  regard 
to  the  case  which  the  Crown  will  seek  to  establish 
at  the  trial.  I  think  the  order  for  discovery  should 
extend  to  the  documents  relating  to  the  boots  as 
well  as  to  the  leather. 

Accordingly  I  make  the  order  as  prayed  in 
the  summons,  with  the  substitution  of  "Aug.  1, 
1913  "for  "Jan.  1.1913."        ^  „  ^ 

Solicitor  for  the  Procurator.  General,  Treatwrj/ 
Solicitor. 

Solicitors  for    the  claimants,  BoUereU  and 
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The  Keowpbihsbssan  Mabqabbta— Thb  Thai. 
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March  2,  8,  9, 11,  and  19, 1917. 

(Before  8ir  8.  T.  Evabs,  President ) 

Thb  Kbonpbinsbssan  Maboabbta. 
Thb  Thai,  (a) 

Prist  Court — International  law— Prize— Contra- 
band poods — "  Innocent  "  qoods— Cargoes  partly 
controband  and  partly  '*  innocent" — Infection 
— Shipments  by  enemy  from  neutral  State — 
Nentral  destination — Contract*  made  since  out- 
break of  war — Transfer  of  property  in  transitu 
—Payment  for  goods  —  Principles  of  inter- 
national law  applicable. 

It  is  established  by  prize  law  that  during  hostilities, 
or  when  there  is  imminent  and  impending  danger 
of  hostilities,  the  property  in  cargoes  of  btlliyerent 
parties  cannot  change  its  national  character 
during  the  voyage,  and  that  if  neutral*  purchase 
goods  whilst  on  a  voyage  during  a  state  of  war 
existing,  or  during  imminent  and  impending 
danger  of  war,  the  contract  of  purchase  is  invalid 
and  the  property  it  deemed  to  continue  ae  it 
was  at  the  time  of  shipment  until  actual 
delivery. 

It  i$  further  established  by  prite  law  that,  if  the 
ptrson  who  it  the  owner  of  confiscable  contraband 
goods  laden  on  board  a  vesttl  hat  also  goods 
belonging  to  him  which  are  r>ot  contraband  on 
the  nme  vessel,  the  latter,  although  "  innocent  " 
goods,  are  subject  to  capture  and  condemnation 
at  well  at  the  contraband  goods. 
An  enemy  firm  carrying  on  business  at  Hamburg 
had  established  various  branches  in  the  Republic 
of  8an  Salvador  in  Central  America.  From  this 
State  quanlitiet  of  coffee  were  shipped  by  variout 
of  these  branches  on  two  neutral  ve*t>  U,  the  ;  lioe 
of  destination  being  the  country  to  which  the  ships 


belonged,  and  the  consignee  named  in  the  bills  of 
lading  being  a  neutral  trading  there.  Purlieus 
of  the  coffee  were  inttndt  d  fur  Hamburg,  and  at 
such  were  confittahle  at  contraband.  The  re- 
mainder of  the  coffee  was  intended  for  neutral 
purchasers  in  the  neutral  country,  some  of  whom 
had  entered  into  contracts  of  purch.ue  before  the 
date  of  shipment,  and  some  after  the  date  of 
shipment,  whiltt  others  had  paid  for  their 
consignments  before  the  seizure  of  the  cargoes  as 


fold,  applying  the  principle*  of  international  law 
set  out  above,  that  the  property  in  the  coff>e  still 
remained  in  the  German  firm,  the  shippers,  at 
the  date  of  the  teizure  of  the  cargoes,  and  that  as 
the  thippert  had  goodt  cn  board  which  wtre 
admittedly  contraband,  the  doctrine  of  infection 
offtcted  the  other  "innocent"  goode  to  as  to 
render  them  confiscable  as  good  and  lawful 
prite. 

These  were  two  suits  in  which  the  Grown  claimed 
the  condemnation  of  the  cargoes  of  the  vessels  as 


The  two  vessels  concerned,  the  Kronprinsestan 
Margareta  and  the  That,  were  Swedish  ships  which 
tailed  from  the  Republic  of  San  Salvador,  in 
Central  America,  with  large  consignments  of 
coffee.  The  destination  of  the  vessels  was  Slock 
holm.  In  the  coarse  of  their  voyages  the  ships 
were  diverted  by  the  British  Navy  to  Kirkwall, 
and  the  coffee  on  board  the  two  was  seized  there 
as  prize  in  May  1915  and  Aug.  1915  respectively. 
Tbeuoflee  bad  been  shipped  by  one  or  more  of 
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the  branches  of  the  firm  of  Goldtree.  Liebea,  and 
Co.,  which  had  its  headquarters  in  Hamburg,  and 
in  each  case  it  was  consigned  to  one  Theodor 
Sack,  the  trade  name  of  one  Christian.  Pyk,  of 
Stockholm,  and  he  was  the  person  named  aa 
consignee  in  the  bills  of  lading.  Part  of  the 
coffee  was  intended  for  Hamburg. 

With  respect  to  the  coffee  on  board  the 
Kronprinttssan  Margareta,  claims  were  put 
forward  by  five  Swedish  firmi,  and  the  ground  of 
their  claims  was  that  they  had  entered  into  con- 
tracts of  pnrohase  with  the  vendors,  Goldtree, 
Liebep,  and  Co.,  of  Hamburg,  and  that,  therefore, 
the  property  in  the  coffee  had  passed  to  them 
before  the  date  of  seizure. 

With  respect  to  the  coffee  on  hoard  the  That, 
claims  were  put  forward  by  two  Swedish  firms, 
and  the  ground  of  their  olaims  was  that  the  coffee 
had  been  bought  and  paid  for  by  them  before  the 
date  of  seizure. 

On  behalf  of  the  Crown  it  was  contended  that 
whatever  contracts  had  been  entered  into  between 
the  neutral  purchasers  and  the  enemy  vendors, 
the  property  in  the  ooffee,  being  post  btllum  ship- 
ments, at  the  date  of  the  seizure  was  still  in  the 
vendors ;  and  that  as  a  part  of  the  cargo  of  each 
vessel  was  confiscable  as  being  contraband  destined 
for  the  enemy,  the  remainder,  since  it  was  the 
property  of  the  owner  of  the  confiscable  cargo, 
was  subject  to  the  doctrine  of  infection  and  like- 
wise confiscable  as  prize. 

On  behalf  of  the  claimants  it  was  contended 
that  the  doctrine  of  infection  bad  no  applica- 
tion in  the  case  of  contracts  of  sale  which  bad 
been  entered  into  prior  to  the  date  of  shipment 

The  Attorney-General  (Sir  F.  E.  Smith,  K.C.), 
Btuart  Bevan,  and  Hull  for  the  Procurator- 
General. 

Sir  Erie  Richards,  K.O.,  and  Battoeh  for  the 
oluimants,  the  Import  Aktiebolaget  Vict.  To. 
Eogwall  and  Co.,  Berg  and  Halgren,  and  Levin 
Levander. 

Bollock  for  the  Aktiebolaget  Kaffee  Import 
Roetereit "  Orienten." 

Darby  for  Rudolf  Ofverstrom. 

Noad  for  the  Import  Aktiebolaget  En g wall, 
Heilberg,  and  Co.,  and  the  Aktiebolaget  C.  O. 
Weesen,  in  respect  of  consignments  of  coffee  on 
the  Thai. 

The  following  cases  were  cited  during  the 
argument : 

The  Staadt  Embden,  Rascoe's  English  Prize  Cases, 

vol.  1,37;  1  Oh.  Bob.  26; 
The  Vrwc  Margareiha,  Bosoos,  vol.  1,  149  ;  1  Ch. 

Rob.  836; 
The  bpringboi,  5  Wall.  1 ; 
The  Peterhoff,  5  Wall.  28  ; 
The  Hsiping,  2  Bass,  and  Jap.  P.  C.  140  ; 
The  Pekping,  2  Bass,  and  Jap.  P.  C.  164 ; 
The  Bene  try,  2  Buss,  aad  Jap.  P.  C.  270  ; 
Ths  Lydia,  2  Rosa,  and  Jap.  P.  C.  367  ; 
The  Alwina,  13  Asp.  Mat.  Law  Cai.311  ;  114  L.  T. 

K-p.  707  ;  (1916)  P.  131  ; 
Ths  United  8tatts,  13  Asp.  Mar.  Law  Cas.  568 ; 

116  L.T.  Rep.  10;  (1917)  P.  80. 

Cur.  adv.  vult. 
Thb  Kbonpbinse8san  Maboabbta. 

Mmch  14— Thb  PbfsIdbnt.— Quantitiee  of 
effee  were  shipped  on  this  Swedish  vessel  from 
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B. 

c. 

D. 
E. 


Weight. 

45  tons 

15  „ 
15  „ 

9  „ 
80 

33  ,. 


Acajntla  and  La  Libertad,  in  the  Republic  of  San 
Salvador,  to  Stockholm,  at  the  beginning  of  July 
1915.  They  were  consigned  in  the  name  of 
Gonzalea  and  Go.  to  Tbeodor  Sack  aa  consignee  in 
each  case.  Io  all  4250  bags  (weighing  255  tone) 
were  shipped  under  several  bills  of  lading.  One 
thousand  eight  hundred  bags  have  already  been 
condemned  as  prize  as  conditional  oontraband 
belonging  to  enemies  and  destined  for  Hamburg. 
The  remaining  2450  bags  remain  to  be  dealt  with. 
They  are  the  subject  of  various  claims. 

The  list  of  claimants  is  as  follow* : 
Claim.         Claimants.  Quantity. 
A.   Import  A/B  Vict.  Th. 

Eogwall  and  Co.   750  bags 

Berg  and  Halgren    250  ,, 

Levin  LevandVr   250  „ 

Rodolf  Ofverstrom   150  „ 

A/B  Kan's*  Import          500  „ 

Bostereit  "Orisotsn"   550  „ 

All  the  above  quantities  were  laden  at  Aoajutla, 
except  the  last,  which  was  laden  at  La  Libertad. 
The  vessel  sailed  from  Acaiutla  on  the  4th  July 
1915,  and  from  La  Libertad  on  the  9th  July  1915. 
The  seizure  was  on  the  15th  August  1915.  After 
investigation,  when  the  real  facts  were  ascer- 
tained, it  was  found  that  at  the  time  of  shipment 
the  owners  of  the  goods  were  Goldtree,  Liebee, 
and  Co.,  of  Hamburg. 

The  letters  and  cablegrams  contained  in  the 
exhibits  to  the  affidavit  of  Mr.  Greenwood,  filed 
on  behalf  of  the  Procurator  General,  show  dearly 
that  the  name  of  Gonzales  and  Co.  was  merely  used 
for  the  purpose  of  concealing  the  name  of  Gold- 
tree,  Liebee,  and  Co.,  who  bad  several  agencies  in 
San  Salvador  acting  under  the  aame  name  as  the 
head  office  at  Hamburg;  and  that  Theodor  Sack 
(the  name  in  which  one  Christopher  Pyk,  of 
Stockholm,  carried  on  business)  acted  in  these 
and  in  other  matters  as  the  agent  or  inter- 
mediary for  Goldtree,  Liebes,  and  Co.,  of 
Hamburg. 

Apart  from  these  exhibit*,  it  was  shown  in  one 
of  tbe  oases — that  of  Berg  and  Halgren — that  after 
a  formal  contract  was  signed  by  Goldtree,  Liebes, 
and  Co.  at  Hamburg  on  the  10th  July  for  250  bags 
of  ooffee  '*  shipped  by  Goldtree,  Liebes  y  Cia.,  or 
by  Gonzales  and  Co.,  or  by  Francisco  Mojica  "  (tbe 
latter  being  another  name  similarly  used), Tbeodor 
Sack,  after  he  knew  of  the  seizuie,  attempted  to 
substitute  another  contract  of  Gonzales  and:  Co.  for 
the  Hamburg  one  of  the  10th  July.  It  is  not 
necessary  to  elaborate  this  point,  becauae  finally 
it  was  not  disputed  by  counsel  for  any  of  the 
claimants  that  Goldtree,  Liebee,  and  Co.,  of  Ham- 
burg,'were  the  owners  at  the  time  of  shipment, 
and  were  the  vendors  under  the  oontracte  for  sale 
to  the  respective  purchasers,  upon  which  the  latter 
found  their  claims. 

The  matters  in  contest  between  the  Crown  and 
the  claimants  are  two :  first,  as  to  who  were  tbe 
owners  of  tbe  goods  according  to  the  law  of  prize 
at  tbe  time  of  seizure ;  and  secondly,  whether  the 
goods  which  tbe  claimants  bad  frond  fida  con- 
tracted to  boy  should  be  condemned  as  contra- 
band by  tbe  application  of  the  doctrine  of 
infection  or  contagion,  by  reason  of  there  being 
contraband  goods  belonging  to  the  same  owners 
on  beard  tbe  same  veeeel.  Before  dealing  with 
tbe  particular  facts  of  tbe  different  cases,  it  will 
be  convenient  to  determine  and  state  the  legal 
principles  whijh  have  to  be  applied. 


It  mutt  be  remembered  that  the  court  is  dealing 
in  these  cases  with  pott  helium  shipments.  I  have 
on  other  occasions  during  this  war  pointed  out 
the  difference  between  the  principles  to  be  applied 
to  transactions  taking  place  before  war  and  after 
war  (see  The  Miramichi,  13  Asp.  Mar.  Law  Caa.  21 ; 
112  L  T.  Rep.  349;  (1915)  P.  71 ;  and  The  South- 
field,  13  Asp.  Mar.  Law  Caa.  150;  113  L.  T.  Rep. 
655). 

It  is  well  established  as  a  prinoiple  of  prize  law 
that  duriog  hostilities,  or  imminent  and  impend- 
ing danger  of  hostilities,  tbe  property  in  cargoes 
of  belligerent  parties  cannot  change  its  national 
character  during  the  voyage,  or,  as  it  is  commonly 
exp rested,  in  tran$Hu ;  and  that  if  neutrals  pur- 
chase goods  in  tran$i(u  during  a  state  of  war 
existing,  or  imminent  and  impending  danger  of 
war,  the  contract  of  purchase  is  held  invalid,  and 
the  property  is  deemed  to  continue  as  it  was  at 
the  time  of  shipment  until  the  actual  delivery : 
(see  Pratt's  Story,  at  p.  64).  As  Lord  Kin gsdown 
said,  in  the  judgment  delivered  in  the  Privy 
Council  in  The  Baltic*  (Rosooe,  voL  2,  628 ;  11 
Moo.  P.  C.  141),  the  general  role  is  open  to  no 
doubt.  He  there  stated  it  in  precise  and  unam- 
biguous terms  as  follows:  "A  neutral,  while  a 
war  is  imminent,  or  after  it  has  commenced,  is 
at  liberty  to  purchase  either  goods  or  ships  (not 
being  ships  of  war)  from  either  belligerent,  and 
tbe  purchase  is  valid,  whether  tbe  subject  of  it 
be  lying  in  a  neutral  port,  or  in  an  enemy's  port. 
During  a  time  of  peace  without  prospect  of  war, 
any  tranrfer  whiob  is  sufficient  to  transfer  the 
property  between  the  vendor  and  vendee,  is  good 
also  against  a  captor,  if  war  afterwards  unex- 
pectedly break  out.  But,  in  the  osse  of  war, 
either  aetnal  or  imminent,  this  role  is  •  object 
to  qualification,  and  it  is  settled  that  in  suoh  a 
case  a  mere  transfer  by  documents  whiob  would 
be  sufficient  to  bind  the  parties,  is  not  sufficient 
to  change  the  property  as  against  captors,  as  long 
as  the  ship  or  goods  remain  in  transitu," 

He  discusses  two  alternative  grounds  for  the 
role,  one  being  that  while  tbe  ship  is  on  tbo  soae, 
tbe  title  of  the  vendee  cannot  be  completed  by 
actual  delivery;  and  tbe  other  that  the  ship  and 
the  goods  having  incurred  the  risk  of  capture  by 
putting  to  sea  Bhall  not  ba  permitted  to  defeat 
the  inchoate  right  of  capture  by  belligerents  until 
the  voyage  ends.  He  gives  tbe  preference  to  the 
former  ground,  and  amplifies  it  in  tbe  following 
passage:  '  Such  transactions  duriog  war,  or  in 
contemplation  of  war,  are  so  likely  to  be  merely 
colourable,  to  be  set  up  for  the  purpose  of  mis- 
leading, or  defrauding  captors,  the  difficulty  of 
detecting  such  frauds,  if  mere  paper  transfers 
are  held  sufficient,  is  so  great,  that  the  courts 
have  laid  down  as  a  general  rule,  that  each 
transfers,  without  actual  delivery,  shall  be  insuffi- 
cient ;  that  in  order  to  defeat  the  oaptors,  the 
possession,  as  well  as  the.  property  most  be 
changed  before  the  seizure." 

As  to  the  other  matter  in  contest,  Sir  Erie 
Richards  (whose  able  argument  was  adopted  by 
the  other  coanse))did  not  question  the  doctrine  of 
infection  or  contagion;  but  only  canvassed  its 
application  to  the  facts  of  the  present  case.  Tbe 
doctrine  is  too  well  settled  to  be  disturbed.  I 
see  no  reason  for  weakening  it,  and  the  appre- 
hension of  the  learned  counsel  that  its  applica- 
tion in  the  present  coses  would  be  an  unreason- 
able extension  of  the  prinoiple  does  not  appear 
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to  me  to  hare  any  foundation.  In  my  via w  to 
apply  it  to  these  oases  involves  no  extension; 
certainly  not  an  unreasonable  or  unwarrantable 

one. 

The  rule  ia  simple  and  broad.  II  the  person 
who  is  the  owner  of  confiscable  contraband  goods 
laden  pn  board  a  Teasel  has  also  goods  belonging 
to  him  whioh  are  not  contraband  on  the  same 
the  latter— sometimes  called  "  innocent  " 
subject  to  capture  and  condemnation 
as  well  as  the  contraband  goods.  The  rnie  has 
oome  from  ancient  times  right  down  to  the  days 
of  the  Declaration  of  London,  and  has  been 
applied  in  all  maritime  wars  for,  at  any  rate,  a 
century  and  a  half. 

It  has  been  stated  in  the  Supreme  Court  of 
America  in  these  terms:  "It  is  an  established 
role  that  the  part  ot  the  cargo  belonging  to  the 
aame  owner  as  the  contraband  portion  must  Bhare 
its  fate.  This  rule  is  well  stated  by  Ohanoellor 
Kent  thus  :  1  Contraband  articles  are  infections, 
as  it  is  called,  and  contaminate  the  whole 
cargo  belonging  to  the  same  owners,  and  the 
innocence  of  any  particular  article  is  not 
usually  admitted  to  exempt  it  from  general  con- 
fiscation ' " :  (per  Chase,  C.J.  in  The  Ptttr\off 
(set  sup.). 

It  was  incorporated  in  the  Prixe  Regulations  of 
Japan  in  1 904,  in  art  43,  as  follows :  "  Articles 
which  are  contraband  of  war,  and  that  portion  of 
the  cargo  whioh  belongs  to  the  owners  of  the  con- 
traband, shall  be  condemned."  Effect  was  given 
to  it  by  the  Japanese  Prize  Courts  in  many  oases 
which  were  cited  at  the  Bar. 

It  was  urged  that  the  doctrine  had  been  adopted 
in  order  to  impose  an  additional  punishment  upon 
persons  carrying  on  trade  in  contraband,  and  that 
bond  fide  neutral  purchasers  at  whose  risk  the  goods 
might  be  should  not  oome  within  the 


of 

such  a  punishment.  By  this  I  think  was  meant 
that  neutrals  who  had  honestly  entered  into  con. 
tracts  to  purchase,  even  if  they  had  not  become 
the  owners,  should  somehow  be  protected  from 
the  possible  results  of  the  exercise  of  a  belligi- 
rent's  rights  of  capture.  How  is  a  Court  of  Prize 
to  investigate  where  the  particular  loss  or 
M  punishment "  would  fall  P  It  may  be  that  the 
intending  purchaser  loses  nothing,  that  the  loss 
would  fall  in  toto  upon  the  underwriters,  or 


j  in  one  or  more  countries. 
Inquiries  such  as  these  will  not  be  embarked 
upon  by  a  Prize  Court,  any  more  than  inquiries 
as  to  liens,  mortgages,  or  charges.  It  deals  with 
the  tangible  goods  as  they  are  found  in  the 
Teasels.  It  has  direct  means  of  deciding  who 
are  the  owners  of  goods  afloat  in  time  of  war 
and  it  will  not  leave  the  high  road  to  wander  in  a 
maze  of  by-ways.  If  it  decides  that  A.  is  the 
owner  of  contraband  goods  and  also  of  goods  not 
contraband  on  board  the  same  vessel,  if  the 
former  are  condemned  the  latter  will  also  oome 
under  the  same  sentence. 

Having  considered  thus  far  the  principles 
relating  to  the  matters  in  dispute,  I  now  oome  to 
apply  them  to  the  facts  in  these  cases. 


By  the  bills  of  lading  in  each  case  the  goods  were 
consigned  to  Stockholm,  to  Theodor  Sack,  the 
agent  of  Goldtree,  Liebes,  and  Co.,  and  in  each 
of  the  bills  of  lading  whioh  were  produced  was  the 
note,  "  Insured  under  open  policy  of  consignees," 
and  in  one  of  them  was  added,  "Against  all 
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At  the  time  of  seizure  the  bills  of  lading  were 
held  by  Theodor  Sack,  or  his  or  Goldtree,  Liebes, 
and  Co.'s  bankers  in  all  the  oases. 

In  claim  A  the  contract  with  the  claimants  was 
made  on  the  2nd  or  the  9th  J oly.  It  may  have 
been  made  on  the  2nd  July  and  confirmed  on  the 
9th  July.  It  does  not  seem  to  me  to  matter.  The 
contract  was  f.o.b.  at  Aoajntla,  and  the  price  was 
to  be  paid  90  par  cent,  in  cash  against  doouments 
and  10  per  cent  on  arrival.  The  documents  had 
not  been  taken  np  before  seizure.  It  was  stated 
that  the  90  per  cent,  was  paid  after  seizure. 

In  claim  B  th6  contract  was  made  after  the 
ship  sailed  and  while  the  goods  were  afloat.  The 
terms  and  the  circumstances  were  the  same  as  in 
the  last  claim. 

In  olaim  C  the  contract  was  made  on  the  2nd 
July.  The  terms  and  circumstances  were  the 
same  as  in  claim  A. 

In  claim  D  the  facts  were  similar  to  those  in 
olaim  0. 

In  claim  £  the  contracts  were  made  after  ship- 
ment, and  when  the  goods  were  afloat.  They 
were  c.i.f.  contracts  for  Gothenburg.  Payment 
was  to  be  net  oash  against  documents.  No 
doouments  were  taken  up  and  no  payments  were 
made.  On  the  16th  Aug.— after  seizure— the 
shipowners  gave  a  delivery  order  for  the  550  bags 
to  Theodor  Sack. 

As  to  all  the  consignments,  notwithstanding  the 
statement  as  to  insurance  by  consignees  on  the 
bills  of  lading,  insurances  were  also  effected  by  the 
intending  purchasers.  Although  the  goods  were 
consigned  to  Stockholm,  they  were  apparently  by 
the  contracts  and  invoices  all  for  delivery  in 
Gothenburg.  As  to  all  the  cases,  it  is  obvious 
that  such  transfer  of  property  as  there  was  (if 
any)  was  merely  by  documents,  and  not  by  actual 
delivery.  The  intending  purchasers  had  at  best 
only  "  paper  transfers  "  and  no  "  possession." 

Accordingly,  applying  the  principles  before 
stated,  two  results  follow.  One  is,  that  all  the 
contracts  of  purchase  are  held  to  be  invalid ;  and 
thus,  all  the  claims  under  such  contracts  neces- 
sarily fall  to  the  ground,  and  must  be  disallowed. 
The  other  is  that  the  property  in  all  the  goods  is 
deemed  to  hate  oontinoed  as  it  was  at  the  time  of 
shipment  up  to  the  time  of  seizure — namely,  in  the 
enemy  shippers.  In  other  words,  the  enemy 
shippers  were  at  the  date  of  seizure  the  owners  of 
the  goods  according  to  the  doctrines  of  the  Prize 
Court. 

Apart,  therefore,  from  all  queftions  as  to  the 
destination  of  the  goods  they  are  subject  to  con- 
demnation because  their  owners  also  had  goods 
on  board  the  same  vessel  belonging  to  them 
whioh  were  contraband  and  sobject  to  condemna- 
tion as  such. 

Upon  the  question  of  infection  the  claimants 
have  not,  in  striotneas,  any  right  to  be  heard ;  or, 
at  any  rate,  any  right  to  complain,  because  the 
decision  of  the  court  is  that  they  have  not  esta- 
blished any  ownership  in  the  goods,  and  infection 
only  affects  the  real  owners. 

I  may  add  that  even  if  the  doctrines  of  the 
common  law  as  to  the  passing  of  property  in  times 
of  peace  were  to  be  applied  in  the  circumstances 
of  these  cases,  I  should  hold  that  the  property  in 
the  goods  had  not  vested  in  any  of  the  claimants 
at  the  time  of  seizure. 

The  judgment  of  the  court  is  that  all  the  goods 
claimed  are  condemned  as  good  and  lawful  prize. 

Digitiz  J5  by  Google 


34 


MARITIME  LAW  CASES. 


Ct.] 


SuTBO  AND  OO        HbILBUT,  SyM0H£>,  AND  Co. 


[Or.  o»  App. 


Trk  Thai. 

March  19.— TBI  Pekridknt.— TheRo  claims 
>  to  two  q  Li  untitled  of  coffee  shipped 
oik  board  the  steamship  Thai  at  Acajatla  for 
carriage  to  Stockholm,  the  consignor  being 
Francisco  Mojica,  and  the  consignee  Theodor 
Sack.  I  have  already  decided  in  the  oasea  of  other 
cargoes,  that  Franoisco  Mojica  was  a  mere  name 
for  Messrs.  Goldtree,  Liebes,  and  Go.,  a  firm 
carrying  on  business  at  Hamburg,  and  which  bad 
a  branch  at  Acaiotla.  I  have  already  condemned 
twenty  cases  of  balsam  carried  by  the  same  ship, 
and  consigned,  as  I  have  stated,  by  Francisco 
Mojica  to  Theodor  Sack,  and  also  200  sacks  of 
Salvador  coffee  and  250  sacks  of  unwashed 
i  of  the  cargo  which  were  unclaimed, 
to  be  dealt  with  two  olaims, 
namely,  that  of  the  Import  Aktiebolaget  Eogwall. 
Hellberg,  and  Co.  to  350  sacks  of  unwashed 
coffee,  weighing  twenty-one  tons,  and  that  of  the 
Aktiebolaget  0.  0.  Wessen  to  a  similar  quantity 
of  unwashed  coffee.  The  ship  nailed  from  Aca- 
jutla  on  the  7th  April  1915,  and  the  goods  were 
seized  on  the  15th  May  1915. 

I  will  deal  first  of  all,  shortly,  with  the  case  of 
Import  Aktiebolaget  Engwall,  Hellberg,  and  Co. 
The  contract  for  the  sale  of  these  goods  to  the 
Import  Aktiebolaget  Eogwall,  Hellberg,  and  Co. 
wss  made  with  Messrs.  Ooldtree,  Liebes,  and  Co. 
It  was  made  before  the  Bailing  of  the  Teasel.  It 
was  a  ci.f.  contract,  cash  to  be  paid  against  bill 
of  lading,  leas  a  discount  of  1  per  cent.  The  bill 
of  lading  was  dated  the  29th  March  1915,  and  the 
invoice  the  30th  March.  A  certificate  given  by 
some  Swedish  office  shows  that  payment  was  made 
on  the  7th  May  1915.  That  means  that  payment 
was  made  before  seizure.  In  many  of  these  oases 
the  evidence  as  to  payment  consist  a  of  a  certi- 
ficate of  the  kind  which  was  given  in  the  parti- 
cular oaae  with  whioh  I  am  now  dealing.  I  am 
not  very  satisfied  with  that  kind  of  evidence,  and 
the  affidavit  in  this  case,  and  in  other  cases, 
merely  refers  to  the  certificate  in  proof  of  pay- 
ment. However,  the  Grown  do  not  contest  the 
bona  fide*  of  Mr.  Hellberg,  and  I  must  assume 
that  payment  was  made  some  time  about  the 
7th  May— that  is  to  say,  before  the  actual  seizure 
of  the  goods. 

There  are  some  peculiar  circumstances  with 
reference  to  the  appearances.  An  appearance  was 
first  entered  on  behalf  of  the  Import  Aktiebo- 
laget Engwall,  Hellberg,  and  Co.  towards  the 
end  of  1915,  but  an  order  was  afterwards  made 
iding  the  appearanoe  by  substituting  the 
of  Theodor  Sack.  He  was  the  agent  both 
in  this  case  and  in  the  oaae  of  the  Kronprinsettan 
Margarita,  in  Stockholm,  for  Goldtree,  Liebes, 
and  Co.,  of  Hamburg.  Subsequently  an  order 
waa  made  for  security  for  coats,  and  that  order 
was  made  against  Theodor  Sack.  A  little  later 
the  claim  was  put  forward  by  the  Import  Aktie- 
bolaget Engwall,  Hellberg,  and  On.  The  short 
facts,  therefore,  fall  within  the  case  of  the 
Kronprinseuan  Margareta,  in  which  I  delivered 
judgment  a  few  days  ago,  and  the  same  prin- 
ciples have  to  be  applied.  Inasmuch  as  the 
goods  were  enemy  goods  at  the  date  of  shipment 
and  they  were  shipped  and  were  consigned  to 
the  agent  of  the  enemy  firm  at  the  time  of 
seizure,  although  a  paper  transfer,  as  it  has  been 
called,  has  been  established  in  this  case  to  an 
r,  the  goods  nevertheless  are  I 


subject  to  capture  and  confiscation  as  prize 
exactly  in  the  same  way  as  I  held  in  the  case 
of  the  Kronprinseitan  Margareta. 

The  next  claim  is  that  of  the  Aktiebolaget  0.  O. 
Wo  seen.  That  is  in  many  respects  similar.  The 
claim  is  made  by  the  company,  who  say  that  they 
entered  into  a  contract  on  the  25th  Nov.  1914, 
before  the  vessel  sailed,  and  before  the  seizure  of 
the  goods.  There  are  some  peculiar  circumstances 
in  this  case  because  there  waa  an  attempt  after 
capture  to  show  that  Francisco  Mojica  waa  the 
person  who  entered  into  the  contract,  whereas  tho 
contract  is  clearly  made  in  express  terms  between 
Ooldtree,  Liebes,  and  Co.  and  the  Aktiebolaget 
0.  O.  Wessen,  who  know  nothing  about  Francisco 
Mojica.  After  seizure.  Theodor  Sack  tried  to 
substitute  for  Messrs.  Goldtree,  Liebes,  and  Co. 
the  name  of  Francisco  M  ojica,  and  a  substituted 
contract  was  sent.  The  Aktiebolaget  0. 0.  Wessen 
knew  nothing  about  that.  They  only  knew  Gold- 
tree,  Liebes,  and  Co.  in  the  transaction.  The  final 
invoioe  for  the  goods  was  long  after  the  date  of 
seizure.  It  is  said  that  these  goods  were  also  paid 
for  before  the  actual  date  of  seizure.  As  I  have 
said,  in  my  view  that  makes  no  difference.  The 
circumstances  of  this  oaae  bring  it  within  the 
principles  set  out  in  my  judgment  in  the  Kr on- 
prime  t  tan  Margareta.  The  result  is  that  the 
goods  belonged  to  the  enemy  firm  of  Goldtree, 
Liebes,  and  Co.,  and  were  on  a  ship  which  waa 
carrying  contraband;  and  even  if  these  goods 
were  innocent  goods  they  would  be  tainted  with 
the  doctrine  of  infection,  and  would  ba  confiscable 
on  that  ground. 

I  therefore  make  an  order  condemning  the  350 
sacks  of  coffee  claimed  by  the  Import  Aktiebolaget 
Engwall,  Hellberg,  and  Co.,  and  the  350  bags 
claimed  by  the  Aktiebolaget  O.  O.  Wessen  as  good 
and  lawful  prize. 

Solicitor  for  the  Procurator-General,  Treasury 
Solicitor. 

Solicitors  for  the  Import  Aktiebolaget  Engwall, 
Hellberg,  and  Co.,  Berg  and  Halgren,  and  Levin 
Levander,  Botterell  and  Roche. 

Solicitors  for  the  Aktiebolaget  Koffee  Import 
Rostereit  "  Orienten,"  Travert,  Smith,  Braith- 
waite,  and  Co. 

Solicitors  for  Rudolf  Ofverstrom,  Thomas 
Cooper  and  Co. 


Stiftm.  Cmxri  of  §ririaim 

—  — 

COURT  OF  APPEAL. 

April  19,  20,  and  May  8,  1917. 

(Before  Bwinfnn  Eady  and  Scbutton,  L.JJ. 
and  Bkat,  J.) 

SUTBO  AND  OO.  V.  HlILBUT,  STMONS,  AND 

Oo.  (a) 

AIT'KAL  FBOH  THK  king's  BBNCH  division. 
Contract — Written  contract  to  send  goods  by  sea — 
Goods  sent  partly  by  land — Temporary  usage  to 
send  partly  by  land— Evidence  varying  written 
contract — Admistibility  of  evidence. 
By  a  contract  of  March  1916,  in  a  printed  form 
isary  additions  written  in,  the  appellants 
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Stjtro  and  Co.  «.  Hxxlbut,  8tmow8,  awd  Co. 


[Ot.  of  App. 


agreed  to  sell  to  Ike  respondents  certain  long  of 
jLiniation  rubber,  ci.f„  "to  be  shipped  during 
March/April  1916  by  vessel  or  vessels  {steam  or 
motor)  from  the  East  to  New  York  direct,  and/or 
indirect,  with  liberty  to  call  and /or  tranship  at 
other  ports"  ;  any  question  regarding  quality  to  be 
settled  by  arbitration,  to  be  demanded  and  held 
within  a  certain  time  "  after  the  arrival  of  the 
vessel'*;  payment  to  be  "by  cash  against  docu- 
ments in  London  or  before  arrival  of  vessel  or 
vessels  at  pott  of  discharge." 

The  sellers  made  a  declaration  under  the  contract  of 
fifteen  tons  as  having  been  shipped  via  Seattle  (a 
port  on  the  western  coast  of  the  United  Slates) 
under  a  through  bill  of  lading,  which  staled  that 
the  goods  would  be  sent  by  rail  from  Seattle  to  New 
York.  The  buyers  objected  to  the  decla  ration  as 
irregular,  contending  that  the  rubber  ought  to  be 
conveyed  to  New  York  all  the  way  by  sea. 

Arbitrators  found  that  after  the  outbreak  of  war 
great  difficulty  was  experienced  in  obtaining  space 
for  shipments  from  the  Bast,  and  in  consequence, 
in  Oct.  1915,  shipments  to  the  eastern  States  of  the 
United  States,  which  had  before  gone  the  whole 
distance  to  New  York  by  water,  began  to  be  made 
by  steamer  to  a  port  on  the  western  seaboard  of 
the  United  States,  whence  they  were  transmitted  by 
rail  to  destination  ;  that  at  the  date  of  the  contract 
this  route  from  the  East  by  sea  and  rail  from  the 
Pacific  seaboard  was  well  known  to  those  engaged 
in  the  trade  as  one  of  the  usual  routes  for  rubber 
•old  on  contracts  in  the  form  of  the  one  in 
question ;  and  that  there  was,  at  the  date  of  the 
contract,  #uch  a  course  of  business  established  as 
would  make  it  icithin  the  contemplation  of  the 
parties  that  the  rubber  might  come  by  this  route, 
and  that  goods  forwarded  by  such  a  route  would  be 
a  good  tender  under  the  contract.  They  therefore 
awarded  that  the  tender  was  good,  and  that  the 
buyers  were  bound  to  accept  the  same. 

Held  (Scrutton,  LJ.  dissenting),  that  the  contract 
was  to  send  the  rubber  by  sea  all  the  way  from  the 
East  to  New  York ;  that  the  usage  found  by  the 
arbitrators  (assuming  that  they  had  found  a  usage) 
was  inconsistent  with  the  contract  and  could  not  be 
applied  to  it  ;  and  that  therefore  the  tender  toas  a 
bad  tender,  and  the  buyers  were  entitled  to  reject 
the  rubber. 

Decision  of  Lush,  J.  (13  Asp.  Mar.  Law  Cat.  576 ; 
116  L.  T.\Rep.  126)  affirmed. 

Appbal  by  the  sellers  from  a  decision  of  Lush, 
J.  The  material  parts  of  the  speoial  case  are  set 
oat  13  Aap.  Mar.  Law  Gas.  576. 

The  contract  was  in  the  printed  "  Form  of 
Contract  for  Ooet,  Freight,  and  Insurance  (or  Cost 
and  Freight)  issued  by  the  Robber  TradoA&nooia- 
tion  of  London.   April  1913." 

The  words  which  were  written  into  tho  printed 
form  are  Bet  oat  here  in  italics : 

LnHnranoe. — To  be  insured  by  seller*  against  marine 
nnd  war  risk  insurance  with  particular  average  at  the 
price  of  this  contract  piu*  10  par  cent. 

Shipment. — To  be  shipped  daring  the  months  of 
March/ April  1916  by  vessel  or  veeeele  (steam  or  motor) 
from  The  Ecu  I  to  New  York  direct  and/or  indirect,  with 
liberty  to  ceil  and/or  tranship  at  other  ports ;  bat  if  to 
Prance  no  transhipment  west  of  Port  Said,  except  at  s 
French  port  or  by  force  majeure. 

Guarantee  of  qoality. — Quality  equal  to  type  H  114 
n\  tiling  brokers'  poxieteicn.    Any  question  re(?arding 
^  to  be  sottled  by  arbitration,  snob  arbitration  to 


be  demanded  within  twonty-eight  dayi  and  held  within 
six  weeks  after  the  arrival  of  the  vessel. 

Lash,  J.  held  that  by  the  written  contract 
whioh  was  clear  and  unambiguous  in  its  terms, 
the  rubber  was  to  be  carried  by  sea  throughout, 
and  that  evidence  of  a  temporary  usage  in  a  par-, 
tioular  trade  to  convey  the  goods  partly  by  sea 
and  partly  by  land  was  not  admissible  to  vary  the 
written  contract.  The  tender  therefore  was  bad, 
and  the  buyers  were  not  bound  to  accept  the 
rubber. 

The  sellers  appealed. 

Adair  Roche,  K.C.  and  A.  Neilt-m,  for  the 
Boilers,  referred  to 

Wigglesworth  v.  Dallison,  1  Dong.  201 ;  1  Smith 

L.  C,  12th  edit,  618; 
Hut  ton  v.  Warm,  1  M.  &  W.  466  j 
Brown  v.  Byrne,  3  E.  A.  B.  703,  715 ; 
Humjrey  v.  Dole,  28  L.  T.  Bep.  264 ;  7  E.  *  B. 

266,  274 ; 
M  yms  v.  Sort.  3  E.  A  E.  306  j 
Produce  Brok*n  Company  v.  Olympta  Oil  Cake 

Company,  116  L.  T.  Bep.  1 ;  (1017)  1  K.  B.  320  ; 
Be  JFoUrert  and  8haw,  Sou,  and  Co.,  00  L.  T.  Bep. 

454;  (1904)  2  K.  B.  152: 
Glynn  v.  Mary*tsonx7  Asp.  Mar.  Law  Cas.  366; 

69  L.  T.  Bep.  1 ;  (1893)  A.  C.  351 ; 
8tephen»  v.  W\nterin<jham,  3  Com.  Cas.  169. 

Leslie  Scott.  K.C.  and  Barring  ton- Ward,  lot 
the  buyers,  referred,  in  addition,  to 

Bowes  v.  Bhand,  36  L.  %  Bep.  857 ;  2  App.  Cas. 
455; 

The  Alhambra,  4  Asp.  Mar.  Liw.  Cas.  410  ;  43  L.T. 

Bep.  81  ;  6  V.  Div.  68  ; 
North-Western    Rubber   Company   v.  Bultenbach 

and  Co.,  99  L.  T.  Bop.  688  ;  (1008)  2  K.  B.  907  ; 
Dickenson  r.  Jardine,  18  L.  T.  Bep.  7J7  ;  L.  Bep. 

3  C  P.  639. 

Cur.  adv  vnit. 

May  8.— Tbe  following  judgments  were  road  :— 
bwiNFKtv  Eady,  L  J.— Messrs.  L.  Sutro  and 
Co.  were  the  buyers  of  a  quantity  of  -ubber  under 
a  o.i  f.  contract  dated  the  27th  March  1916.  On 
the  5th  June  1916  tbo  sellers  made  a  formal 
declaration  under  the  contract  of  fifteen  tone,  as 
baying  been  shipped  per  the  steamship  Lycaonf 
Teuccr  via"  Seattle,  under  a  bill  of  lading  dated 
tbe  30th  April  1916.  The  buyers  objected  to  the 
declaration  as  irregular,  and  demanded  arbitra- 
tion to  settle  the  dispute.  An  award  was  made 
in  favour  of  the  sellers ;  and  tbe  buyers  appealed, 
in  accordance  with  the  rules  of  the  Rubber  Trade 
Association,  to  tbe  committee  of  tbe  association, 
and  the  committee  made  their  award  iu  tbe  form 
of  a  special  case.  Lush,  J.  held  that  the  tender 
to  tbe  buyers  was  not  a  good  tender  under  the 
contract ;  and  in  tbat  event  the  award  that  the 
buyers  were  not  liable  to  accept  the  same  took 
effect.  From  the  decision  of  Lush,  J.  the  sellers 
now  appeal. 

There  ib  a  contract  in  writing  between  tbe 
parties.  The  bujers  contend  tbat  the  written 
terms  provide  for  rubber  bein^  slapped  from  the 
East  and  carried  to  New  York  in  one  or  more 
ships,  and  that  tbe  date  of  tbe  arrival  of  the 
vessel  or  veseels  at  tbe  port  of  discharge  (New 
York)  governs  the  date  at  whioh  the  buyers  must 
pay  cash  against  documents.  Tbe  fellers  contend 
that  under  the  contract  they  are  entitled  to 
ship  from  the  East  trid  Hong  Kong,  where  tran- 
shipment takes  place,  to  Seattle,  and  thence  by 
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railway  across  America,  some  3000  miles,  to  New 
Tork  ;  that  at  the  date  of  the  contract  a  practice 
bad  arisen,  beginning  some  six  months  previously, 
to  send  i  ubber  by  that  ronte  instead  of  the  whole 
way  by  sea,  as  had  previously  been  the  case;  that 
such  route  bad  become  one  of  the  usual  routes  for 
rubber  from  the  East ;  and  that  it  was  within  the 
contemplation  of  the  parties  to  the  oontract  that 
the  goods  in  question  might  come  by  that  route — 
that  is,  partly  by  sea  and  partly  by  railway.  Tbe 
buyers  reply  that  evidence  of  soon  a  practice  is 
not  admissible,  in  order  to  annex  it  as  incident 
to  the  ix>ntracfc,  as  it  would  contradict  the 
express  terma  of  the  contract.  They  further  urge 
that  from  a  business  point  of  view  it  would  work 
a  variation  of  the  oontract  most  prejudicial  to 
tbem ;  that  with  sea-borne  goods  they  can  cal- 
culate approximately  when  the  vessel  may  be 
expected  to  arrive,  and  can  make  their  business 
and  financial  arrangements  accordingly,  but  that 
with  goods  coming  by  railway  for  so  great  a 
distance  there  would  be  do  way  of  ascertaining 
the  probable  data  of  arrival,  even  within  a  month 
or  two,  or  to  ascertain  where  the  goods  were  at 
any  date,  or  even  whether  they  would  all  arrive  in 
waggons  forming  part  of  the  same  train,  or,  if 
not,  what  interval  of  time  there  would  be  betwoen 
the  arrival  of  the  different  parcels,  or  for  what 
date  they  would  have  to  make  their  arrange- 
ments for  payment  or  delivery  on  resale.  Their 
objection  to  the  long  land  transit  is  the  uncer- 
tainty of  the  date  of  arrival  and  the  impossi- 
bility of  ascertaining  the  probable  date  before- 
hand, and  not  any  question  of  delay.  It  is  not, 
however,  necessary  for  them  to  justify  in  a  court 
of  law  tbe  mercantile  reasons  foruuerting  any 
particular  stipulation  in  a  contract.  Tbe  obser- 
vations on  this  point  of  Lord  Cairns  in 
Bow  v.  8kand  (36  L.  T.  Rep.  857  ;  2  App.  Oar. 
463)  are  very  relevant.  After  construing  the  con- 
tract in  question  in  that  ca*e  he  proceeded  to 
say  :  "My  Lords,  if  that  is  the  natural  meaning 
of  the  words,  it  does  not  appear  to  me  to 
be  a  question  for  your  Lordship*  or  for  any 
couit  to  consider  whether  that  is  a  oontract 
which  bears  upon  the  face  of  it  some  reason, 
some  explanation  why  it  was  made  in  that 
form,  and  why  the  stipulation  is  made  that  tbe 
shipment  should  be  during  these  particular 
months.  It  is  a  mercantile  contract,  and  mer- 
chants are  not  in  the  habit  of  placing  upon  their 
contracts  stipulations  to  which  they  do  not  attach 
some  value  and  importance,  and  that  alone  might 
bo  a  sufficient  answer.  But,  if  necessary,  a 
further  answer  is  obtained  from  two  other  con- 
siderations." Then  be  refers  to  the  two  other 
considerations  in  detail.  The  court  assumes  that 
a  merchant,  in  entering  into  a  mercantile  trans- 
action, has  regard  to  his  arrangements  for  pay- 
ing for  goods  purchased  and  his  intention  about 
reselling  them  in  tbe  ordinary  course  of  his 
trade. 

The  contract  in  question  here  is  dated  the  27th 
March  1916,  and  is  made  in  the  form  of  a  con- 
tract for  cost,  freight,  and  insurance  business 
issued  by  the  Rubber  Trade  Association  of 
London  in  April  1913.  At  this  date  rubber  was 
carried  from  tbe  East  to  New  York  by  eea,  either 
roord  (Jape  Horn  or  via  the  Panama  Canal. 
The  contract  provides  for  the  sale  of  the  follow- 
ing plantation  rubber,  about  twenty- five  tons, 
sellers  to  obtain  all  necessary  permits,  at  3*.  hd.  ptr 
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pound,  cost,  freight,  and  insurance,  shipping' 
weight*.  Then  it  provides  for  the  insurance ;  for 
the  shipment :  "To  be  shipped  during  the  months 
of  March/April  1916,  by  vessel  or  vessels  (steam 
or  motor;  from  the  East  to  New  York  direct 
and/or  indirect,  with  liberty  to  call  and /or 
tranship  at  other  ports."  Then  it  provides  for 
the  guarantee  of  the  quality,  for  the  weight,  for 
declaration  of  the  shipment ;  "  the  name  of  tbe 
vessel  or  vessels  ...  to  b^  declared  to  tbe 
buyers  in  writing  with  doe  dispatch,"  for  samp- 
ling, with  regard  to  the  vessels  being  lost,  and  for 
payment,  "  Cash  against  documents  in  London 
on  or  (at  buyers'  option)  before  arrival  of  vessel 
or  veBBels  at  port  of  discharge  " ;  and  then  a  pro- 
vision for  arbitration.  Thus  not  only  does  tbe 
oontract  provide  in  express  terms  thai  the 
rubber  is  "  to  be  shipped  ...  by  vessel  or 
vessels  (steam  or  motor)  from  the  East  to  New 
York,"  bat  the  whole  oontext  of  the  instrument 
shows  that  it  was  intended  that  the  rubber  was 
to  be  carried  in  and  by  a  vessel  or  vessels  to  its 
ultimate  destination,  whioh  is  referred  to  as 
the  "port  of  discharge."  Throughout  the 
oontract  times  are  fixed  by  reference  to  the 
arrival  of  the  vessel  or  vessels.  Thus  any  ques- 
tion regarding  quality  is  to  be  settled  by  arbitra- 
tion, "such  arbitration  to  bo  demanded  within 
twenty-eight  days  and  held  within  six  weeks  after 
tbe  arrival  of  the  vessel"  Sellers  are  to  name 
their  representatives,  to  attest  the  drawing  and 
sealing  of  ?amplee,  "  on  or  before  arrival  of 
vessel. "  Again,  things  are  agreed  to  be  done  at 
or  by  reference  to  "ports,"  or  '*  the  port  of  die- 
charge."  Tbe  sellers  cannot  demand  cash  against 
documents  "  before  arrival  ot  vessel  or  vessels  at 
port  of  discharge."  The  goods  are  to  be  weighed 
at  buyers'  expense  at  the  port  of  discharge  named 
in  tbe  contract;  and  buyers  are  to  furnish,  when 
sold  on  delivered  weight*,  a  properly  certified 
copy  of  "  landing  weights."  Again,  the  name  of 
tbe  vessel  or  vessels  is  to  be  declared  to  the 
buyers  in  writing  with  due  dispatch.  Again, 
provision  is  made  for  the  consequences  of 
the  vessel  or  vessels  applying  to  the  oontract 
being  lost,  either  before  or  after  declaration  ;  and, 
in  tbeoase  of  tbe  vessel  or  vessels  being  lost,  bat 
the  goods  or  some  portion  thereof  being  tran- 
shipped to  some  other  vessel  or  vessels,  and 
arriving  on  aooount  of  the  original  importer. 

I  am  satisfied,  from  a  consideration  of  all  the 
terms  of  the  contract,  that  it  only  contemplates 
and  provides  for  a  sea  carriage  from  tbe  loading 
port  to  the  ultimate  port  of  discharge  ;  and  that 
the  express  termB  of  the  contract  are  quite  incon- 
sistent with  along  railway  carriage.  The  printed 
form  was  obviously  settled  in  April  1913  with 
reference  to  the  only  roufe  then  used  for  the 
carriage  of  rubber,  namely,  a  sea  route  all  the 
way  ;  and  its  terms  are  inapplicable  to  and  incon- 
sistent with  land  oarriage.  Tbe  oontract  iB  to  send 
by  a  specified  method  of  conveyance — by  ship. 
This  is  a  usual  method,  and  the  route  by  sea  is  a 
usual  route.  Where  a  method  of  oonveyanoe  and 
route,  namely,  a  sea  route,  are  specified,  it  is 
immaterial  that  there  may  co-exist  some  other 
usual  mode  of  conveyance  and  route.  The  terms 
of  the  contract  most  be  observed.  The  arbi- 
trators have  not  found  that  any  trade  usage  in 
fact  existed  to  send  rubber  to  New  York  vid 
Seattle  and  across  tbe  continent  of  America. 
They  say  that  in  or  about  Oct  1915  shipments  to 
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the  eastern  States  cf  tbe  United  States,  which 
bad  hitherto  gone  directly  or  indirectly  tbe  whole 
distance  to  New  York  by  water,  began  to  be  made 
by  steamer  to  a  port  on  the  western  seaboard  of 
the  United  States,  whence  they  were  transmitted 
by  rail  to  destination.  Tbis  was  after  the  oat- 
break  of  war,  and  owing  to  the  great  difficulty 
experienced  in  obtaining  space  for  shipments  to 
the  eastern  States.  This  is  very  far  from  a  finding 
of  any  established  trade  usage  or  custom.  Any 
snob  usage,  if  found,  would  be  inconsistent  with 
the  terms  of  the  written  contract,  and  repagnant 
to  them,  and  therefore  inadmissible  to  annex  a 
new  term  or  condition  to  the  contract.  It  is  not 
like  a  case  where  words  or  phrases  employed  in 
commerce  are  alleged  to  bare  been  csed  in  some 
special  technical  sense  other  than  their  ordinary 
sense.  Moreover,  the  whole  context  of  the  con- 
tract shows  that  the  parties  were  employing  the 
words  used  in  their  ordinary  sense.  Again,  if 
there  were  any  words  used  of  ambiguous  meaning, 
it  must  be  remembered  that  greater  regard  is 
paid  to  the  intention  of  the  parties,  as  appearing 
from  tbe  instrument  when  construed  as  a  whole, 
than  to  any  particular  words  they  may  have  used 
to  express  their  intention :  (see  Ford  v.  Beech,  11 
Q.  B.  842,  866). 

With  regard  to  pars.  10, 11,  and  12  of  the  special 
case  [these  paragraphs  are  set  out  in  the 
judgment  of  Sorutton,  L.J.  {infra)],  I  may  say 
that  it  is  not  open  to  arbitrators  by  such  findings 
to  vary  the  express  contract  between  parties,  or  to 
decide  otherwise  than  in  accordance  with  the 
legal  rig  h  ts  of  the  parties.  Their  finding  does  not 
indicate  that  the  words  used  have  any  other  than 
their  ordinary  and  popular  meaning,  or  that  the 
mode  of  conveyance  by  vessel  or  vessels  to  a  port 
of  discbarge  does  not  extend  to  mean  water 
carriage  all  the  way.  Their  finding  only  amounts 
to  this,  that  there  are  other  usaal  routes  for 
rubber  than  an  all-sea  route,  and  that  where 
rubber  is  forwarded  by  a  mode  of  conveyance 
other  than  that  specified  in  the  contract  buyers 
sometimes  accept  delivery. 

Sometimes  a  question  of  ambiguity  arises  by 
reason  cf  a  printed  form  being  used.,  the  terms 
of  which,  or  some  of  them,  are  manifestly 
inapplicable  to  the  contract  into  which  tbe 
parties  are  entering;  and  it  has  been  laid  that 
"a  business  sense  will  be  given  to  business 
documents " :  (see  Glynn  v.  Margelson,  7  Asp. 
Mar.  Law  Oas.  366  ;  69  L.  T.  Rep.  1 ;  (1893)  A.  0. 
359),  No  such  question  or  ambiguity  arises  in 
tbe  present  case.  The  language  throughout  tbe 
form  is  entirely  appropriate  to  carriage  by  water, 
and  only  appropriate  to  such  carriage,  and  is 
obviously  only  intended  for  sea  carriage.  It  is 
irrelevant  to  urge  that  there  may  be  contracts 
entered  into  which  involve  some  land  carriage, 
and,  if  this  form  were  used,  to  ask,  How  would  the 
printed  parts  of  it  then  be  construed  P-«.y„ 
reference  to  "  a  vessel  or  vessels  "  and  to  M  the 
port  of  discharge."  The  answer  is  that,  if  land 
carriage  wholly  or  partly  is  intended,  an  appro- 
priate iorm  or  language  should  be  adopted ;  out 
that  the  form  in  question  is  not  appropriate,  or 
indeed  intended  for  such  a  purpose.  Again, 
where  a  particular  method  of  conveyance  is 
stipulated  for,  it  is  not  permissible  to  inquire 
whether  there  is  not  some  other  usual  metaod , 
and  a  finding  that  there  is  another  usual  method 
U  irrelevant. 


The  careful  judgment  of  Lush,  J.  is,  in  my 
opinion,  correct,  and  for  the  reasons  given  by  him, 
and  this  appeal  should  be  dismissed. 

Scbutton,  L.J. —This  is  an  appeal  from  a 
decision  of  Lush,  J.  on  a  special  case  stated  by 
the  committee  of  the  Rubber  Trade  Association 
to  raise  the  question  whether  a  tender  of  certain 
documents  pursuant  to  a  0. i.f .  sale  of  fifteen  tons 
of  rubber  is  a  good  tender. 

The  contract  in  question  was  dated  the  27th 
March  1916,  and  its  terms  were  filled  in  on  a 
printed  form  called  "  Form  of  Contract  for  Cost, 
Freight,  and  Insurance  (or  Cost  and  Freight)  issued 
by  tbe  Rubber  Trade  Association  of  London. 
April  1913."  The  subject-matter  was  twenty- 
five  tons  plantation  rubber  Hevea  Crepe.  Tbe 
printed  form  ran :  "  To  be  shipped  during  the 
months  of  by  vessel  or  vessels  (steam  or 

motor)  from  to  direct,  or  indirect, 

with  liberty  to  call  and/or  tranship  at  other  ports." 
The  blanks  were  filled  in  in  writing  so  that  the 
contract    read :    "To   be  shipped  during  the 
months  of  Marcb/April  1916  by  vessel  or  vessels 
(steam  or  motor)  from  the  East  to  New  York, 
<ko."   When  the  printed  form  of  contract  was 
settled  we  were  told  that  the  usual  route  from 
the  East  to  New  York  was  entirely  by  sea  round 
Cape  Horn.    Then  or  later  a  sea  route  through 
the  Panama  Canal  became  an  alternative  usual 
route.   After  the  outbreak  of  war  tbe  scarcity 
of  ships  led  to  another  alternative  route  be- 
coming   usual,   and   tbe   arbitrators   find  as 
facts:  "(9)  After  the  outbreak  of  war  great 
difficulty   was  experienced  in  obtaining  space 
for  shipments  from  the  East,  and  in  conse- 
quence of  tbis  difficulty  in  or  about  October  1915, 
shipments  to  tbe  eastern  States  of  the  United 
States  which  had  hitherto  gone,  directly  or 
indirectly,  the  whole  dislanoe  to  New  York  by 
water  began  to  be  made  by  steamer  to  a  port  on 
the  western  seaboard  of  tbe  United  States  whence 
they  were  transmitted  by  rail  to  destination. 
(10;  At  the  date  when  the  said  contract  was 
entered  into,  this  route  from  the  East  by  sea  and 
rail  from  the  Pacific  seaboard  was  well  known  to 
those  engaged  in  tbe  trade  as  one  of  the  usual 
routes  for  rubber  sold  on  contracts  in  the  form 
of  the  one  now  in  question.   (11)  If  and  so  far 
as  it  be  material,  we  find  that  there  was,  at  the 
date  of  tbe  contract,  suoh  a  oouree  of  business 
established  as  would  make  it  within  the  contem- 
plation of  tbe  parties  to  tbis  contract  that  the 
goods  in  question  might  come  by  this  route." 
The  vendors  accordingly  shipped  in  the  East 
within  the  contract  time  twenty-five  tons  of 
rubber  answering  the  description  in  the  contract 
under  a  bill  of  lading  to  "  New  York  vid  Seattle," 
a  railway  terminus  on  the  west  ooast  of  North 
America,  with  power  to  the  shipowners  "  to  for- 
ward by  rail   ...   to   be  subject   to  the 
conditions  and   exceptions  of  the  forwarding 
conveyance."   They  also  effected  a  policy  of 
iLsnrance  "  from  Singapore  vid  Hong  Kong  and 
Seattle  to  New  York,  "  against  all  loss  or  damage 
of  whatsoever  nature  and  howsoever  caused,"  from 
warehouse  to  warehouse  "  at  destination,  and  for 
fifteen  days  after  arrival  at  such  destination." 

The  sellers  declared  this  shipment  under  the 
contract,  and  the  buyers  objected  to  this  declara- 
tion as  irregular  on  the  ground  that  the  transit 
from  Seattle  to  New  York  was  by  land,  and 
claimed  arbitration  on  tbe  regularity  of  the 
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declaration.  It  does  not  appear  whether  the 
shipping  documents  were  in  fact  tendered.  The 
arbitrators  find  that  no  objection  was  taken  to 
the  form  of  the  policy,  but  it  is  not  quite  clear 
whether  this  means  at  the  time  of  tender,  or  at 
tbo  arbitration ;  probably  the  latter. 

The  arbitrators  find  in  par.  12  :  "  We  farther 
find,  if  and  so  far  as  it  may  be  a  question  of  fact, 
that  goods  forwarded  by  eucb  a  route  would  be 
a  good  tender  under  such  a  contract."  As  to 
this  it  may  be  remarked  that  the  tender  would 
not  be  of  goods,  bat  of  document*  relating  to 
(goods.  Par.  13  runs  as  follows:  "We  farther 
ft iid,  if  and  so  far  as  it  be  a  question  of  faot, 
tbat  the  shipment  was  duly  made  in  accordance 
with  tbe  terms  of  the  contract."  Par.  14: 
"  Subject  to  tbe  opinion  of  the  court  on  the  above 
finding  of  faot  we  find  and  award  that  tho  tender 
was  a  good  tender  and  the  buyer*  were  bound  to 
accept  tame."  The  latter  paragraphs  and  par.  16. 
which  says,  "  In  the  event  of  the  court  being  of 
tbe  opinion  .  .  .  tbat  the  tender  was  not  a 
good  tender,"  look  as  if  the  arbitrators  were 
dealing  with  the  validity  of  tbe  tender,  not  with 
t  he  validity  of  the  declaration ;  but  the  question 
appears  to  be  the  same — whether  a  shipment  in 
the  contract  time  of  goods  of  the  contract  descrip- 
tion to  be  forwarded  by  sea  to  Seattle,  and  thence 
by  rail  to  New  York  with  a  contract  of  carriage 
for  such  journey,  and  a  policy  covering  ail  risks 
on  such  journey,  was  a  compliance  with  the  terms 
of  the  contract  of  sale. 

The  purchasers  appear  to  have  argued  before 
Lush,  J.  that  the  arbitrators  were  really  trying  to 
incorporate  a  custom  or  usage  inconsistent  with 
the  contract,  for  they  pointed  out  that  the  printed 
form  appeared  to  assume  throughout  a  sea  transit. 
Tbe  arbitration  as  to  quality  was  to  be  six  weeks 
"after  the  arrival  of  tbe  vessel."  Sellers  were  to 
name  their  representatives  "  on  or  before  arrival 
of  vessel."  Payment  was  "Cash  against  docu- 
ments in  London  on  .  .  .  arrival  of  vessel 
.    .    .   at  port  of  discharge." 

Lu»h,  J.  was  of  opinion  that  the  contract  was 
clearly  for  sea  transit  throughout ;  that  if  there 
was  a  usage  or  custom  of  trade  at  all  it  was  con. 
tradictory  of  tbe  written  contract,  and  could  not 
therefore  be  applied  to  the  contract,  and  that 
therefore  tho  decision  of  the  commercial  arbi- 
trators was  erroneous.    Tbe  vendors  appeal. 

The  first  thing  that  strikes  me  is  that  tho 
particular  adventure  of  the  contract  is  written 
into  a  printed  form  applicable  to  all  sorts  of 
transits,  particulars  of  which  are  to  be  filled  in 
and  a  form  parts  of  which  may  bo  inapplicable  to 
the  particular  adventure  written  in.  For  instance, 
many  c.f.i.  contracts  must  involve  some  land 
transit.   I  put  the  case  of  a  sale  of  "  rubber  c.f.i. 
Birmingham  "  for  tho  large  motor  works  there, 
written  into  this  form,  where  the  rubber  would 
almost  certainly  b«  forwardod  by  rail  from  the 
discharging  port  of  tho  veasel.   Similar  cases  can 
easily    be  suggested  in  connection   with  sales 
carriod  oat  by  through  bills  of  lading  from  or  to 
the  interior  of  the  United  States  or  Canada.  How 
would  tbe  printed  form  about  veosols  and  "  porta  " 
of  discharge  be  applied  to  such  written  particu- 
lars Y    The  answer  has  been   giv6n    by  the 
House  of  Lords  in  Qlynn  v.  Margelton  (7  Asp. 
Mar.  Law  Ca*.  3GG;  69  L.  T.  Rep.  1;  (1893) 
A.  0.  351),  where  an  adventure  of  carrying 
perishable  fruit  from  Spain  to  England  was 


written  into  a  printed  form  wbioh  gave  very  wide 
powers  of  deviation.   Lord  Herscheil  expressed 
himself  thus  (at  p.  355) :  "  Where  general  words 
are  used  in  a  printed  form  which  are  obviously 
intended  to  apply,  so  far  as  they  are  applicable,  to 
tbe  circumstances  of  a  particular  contract,  wbioh 
particular  contract  is  to  be  embodied  in  or  intro- 
duced into  tbat  printed  form,  I  think  you  are 
justified  in  looking  at  tho  main  object  and  intent 
of  the  contract  and  in  limiting  the  general  words 
u»ed  having  in  view  that  object  and  intent"  Lord 
Halsburj's  words  are  (at  p.  357) :  "  Looking  at 
the  whole  of  the  instrument,  and  seeing  what  one 
must  regard   ...    as  its  main  purpose,  one 
must  reject  words,  indeed  whole  provisions,  if 
they  are  inconsistent  with  what  one  assumes  to  be 
the  main  purpose  of  tbe  contract " ;  and  he  speaks 
of  "tbe  difference  between  the  ordinary  and 
formal  parts  of  the  document  whioh  are  to  be 
found  in  print  and  the  written  parts."  Lord 
Penzance    in  Dudgeon  v.  Pembroke   (3  Asp. 
Mar.  Law  Gas.  393;  36  L.  T.  Rep.  382  ;  2 
App.  Gas.  293)  had  said:  "The  practice  of 
mercantile  men  of  writing  into  their  printed 
forms  tbe  particular  terms  by  which  they  desire 
to  describe  and  limit  the  risk  intended  to  be 
insured  against,  without  striking  out  the  printed 
words  which  may  be  applicable  to  a  larger  or 
different  contract,  is  too  well  known  and  has  been 
too  constantly  recognised  in  courts  of  law." 
Indeed  these  learned  Lords  were  only  applying 
the  language  ot  Lord  Ellauborough  in  BobtrUon 
v.  French  (4  East,  130, 136):  "Tbe  words  super- 
added in  writing  (subject,  indeed,  always  to  be 
governed  in  point  of  construction  by  tbe  language 
and  terms  with  which  they  are  accompanied)  are 
entitled    nevertheless,  if  there  should   be  any 
reasonable  doubt  upon  the  sennc  and  meaning  of 
the  whole,  to  have  a  greater  effect  attributed  to 
them  than  to  the  printed  words,  inasmuch  as  the 
written  words  are  tho  immediate  language  and 
terms  selected  by  the  parties  themselves  for  the 
expression  of  their  meaning,  and  the  printed 
words  are  a  general  formula  adapted  equally  to 
their  case  and  tbat  of  all  other  contracting  parties 
upon  similar  occasions  and  subjects." 

What,  then,  was  tbe  real  adventure  of  the  parties 
in  this  case.   The  purchaser  wanted  rubber  of  a 
particular  description  in  New  York,  shipped  at  a 
given  time  in  the  Bast,  at  a  price  which  was  to 
include  the  cost  of  carriage  under  a  usual  con- 
tract of  carriage  and  tbe  cost  of  insuring  all  risks 
undor  a  usual  form  of  policy.    Where  there  is  a 
contract  to  carry  from  A  to  B,  if  tbe  exact  route 
or  method  of  carriage  is  not  specified  in  the  con- 
tract, the  carriage  most  be  by  one  of  tbe  usual 
routes  and  methods  of  carriage  at  tbe  option  of 
the  carrier.   If  the  other  party  wishes  to  exolnde 
some  usual  route  or  method  of  carriage,  he  can 
do  so  by  inserting  such  a  torm  into  tho  contract, 
but  in  the  absence  of  such  a  term  tbe  option  of 
selecting  a  usual  method  of  performance  is  with 
the  person  who  has  to  perform.    What  is  a 
usual  route  or  method  in  a  question  of  fact  to  be 
found  by  the  arbitrators,  and  they  have  fonnd 
as  a  fact  tbat  when  the  contract  was  entered  into 
the  route  from  the  East  by  sea  and  rail  from  the 
Pacific  6es  board  was  well  known  to  those  engaged 
in  the  trade  as  one  of  the  usual  routes  for  robber 
sold  on  contracts  in  this  form,  and  that  there 
was  such  a  course  of  business  established  as 
would  make  it  within  the  contemplation  of  the 
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parties  to  this  oon tract  that  the  goods  might 
come  by  tbis  root*.  This  ia  a  finding  of  fact  by 
the  appropriate  tribanal  to  find  facta,  and  we 
bare  no  power  to  review  it. 

It  was  attacked,  as  I  understood,  in  two  ways  : 
first,  it  was  said  that  a  usage  or  cos  torn  could  not 
•pring  ap  in  so  short  a  time,  and  there  could  only 
be  an  occasional  acquiescence  which  did  not 
make  the  route  a  usual  route.  Customary 
procedure,  as  Lord  Blackburn  Baid  in  PottU- 
tkwaite  v.  Frteland  (4  Asp.  Mar.  Law  Gas. 
302  ;  42  L.  T.  Rep.  845;  5  App.  Caa.  599, 
616):  "Did  not  mean  custom  in  the  sense  in 
which  the  word  is  sometimes  used  by  lawyers,  but 
meant  a  settled  and  established  practice  of  the 
port,"  which  was  again  defined  by  the  Court  of 
Appeal  in  Newall  v.  Boyed  Exchange  8hipping, 
Company  (33  W.  R.  868)  as  "A  practice  so 
general  and  universal  in  the  trade  .  .  that 
everyone  shipping  goods  there  must  be  taken  to 
know  that  other  people's  goods,  if  not  his  goods 
might  probably  be  stowed  on  deck."  A  usual 
rente  need  not  be  the  invariable  route.  In  Etan$ 
v.  Cunard  Bttanuhip  Company  (18  Times  L.  Rep. 
374)  a  route  followed  in  half  the  recorded  cases 
was  held  by  Wills,  J.  a  usual  or  customary  route. 
I  do  not  feel  myself  at  liberty  to  speculate  whether 
the  arbitrators  ought  or  ought  not  to  have  made 
this  finding.  They  are  the  judges  of  fact,  and  they 
know  much  more  about  the  trade  than  I  do ;  and 
I  do  appreciate  that  in  wartime  methods  of 
business  alter  and  crystallise  very  rapidly. 

If,  then,  tbis  was  a  usual  route  for  rubber  from 
the  Bast  to  New  York,  has  it  been  exoluded  by 
the  terms  of  this  contract  from  the  means  of  per- 
formanoe  open  to  the  vendor?  So  far  as  the 
writing  is  concerned,  the  only  excluding  term  that 
can  be  suggested  is  that  the  insurance  is 
M  marine."  Bat,  first,  "  marine  "  in  the  clause  in 
question  is  contrasted  with  war  risks,  risks  of 
transit  with  risks  of  war  ;  and,  secondly,  a  policy 
does  not  cease  to  be  "  marine  "  because  it  includes 
land  insurance  :  (see  Harding  v.  Buteeli.  92  L  T. 
Rep.  531 ;  (1905)  2  K.  B.  83).  But  it  was  said 
tbat  the  usual  route  whioh  went  partly  by  land 
was  exoluded  by  the  reference  to  "  vessels  "  in  the 
printed  part  of  the  contract,  whioh  showed  that 
tbe  contract  related  only  to  usual  sea  routes.  I 
am  clear  that  if  the  only  route  had  been  partly 
by  land  these  references  to  vessels  being  in  a 
printed  form  would  have  been  conBtruod  as 
applying  either  to  the  auxiliary  conveyance,  rail 
or  lighter,  which  replaced  the  vessel,  or  to  the 
goods  which  after  all  were  the  main  object  of 
the  contract ;  and  I  have  come,  after  careful  con- 
kideration,  to  the  clear  conclusion  that  where  one 
of  the  usual  routes  is  a  land  route  the  fact  that 
tbe  printed  form  used  refers  only  to  "  vessels  " 
and  is  not  altered  is  not  enough  to  out  that  usual 
rente  out  of  the  contract.  The  purchasers'  counsel 
suggested  that  there  was  a  good  business  reason 
for  excluding  a  land  route,  in  tbat  there  would  be 
greater  uncertainty  and  delay  on  the  railway 
than  by  sea.  On  tbis,  which  is  a  question 
of  fact,  the  arbitrators  have  made  no  finding, 
and  I  have  no  materials  for  forming  an 
opinion,  though  I  should  have  doubted  whether, 
in  view  of  tbe  fact  tbat  the  consignment  might 
come  by  several  ships,  direct  or  indirect,  with 
liberty  to  tranship,  and  of  the  well-known  dim- 


in  sea  transit.  Tbe  fact  that  the  land  route  has 
become  one  of  the  usual  routes  does  not  suggest 
any  marked  advantage  in  favour  of  sea  transit ; 
and  I  am  impressed  by  the  finding  of  the  arbi- 
trators not  only  tbat  this  was  a  usual  route,  bat 
also  a  usual  route  under  this  contract,  the  printed 
terms  of  which  are  supposed  to  exclude  it.  I 
strongly  suspect  that  tbe  real  causa  of  the  buyers' 
action  is  the  undoubted  fall  in  market  price,  but 
it  is  not  material  whether  my  suspicion  is  or  is 
not  justified. 

I  have  come,  therefore,  to  the  same  conclusion 
as  tbe  independent  commercial  men  in  the  trade, 
but  I  should  like  to  add  this:  Business  men 
frequently  complain  of  what  they  consider  the 
technical  and  unbusinesslike  methods  of  lawyers 
in  approaching  commercial  oontraote.  I  think 
Buoh  business  men  should  consider  bow  much  of 
the  difficulty  is  doe  to  the  fact  that  many  busi- 
ness men  (even  if  they  have  dearly  thought  oat 
what  they  mean,  whioh  does  not  always  happen) 
frequently  do  not  take  the  trouble  to  see  whether 
the  form  in  which  they  have  expressed  their 
meaning  really  expresses  it.  If  in  tbis  case,  a 
usual  method  of  transit  being  partly  by  land,  the 
contracting  parties  had  thought  what  do  we 
intend  this  form  in  such  a  case  to  mean,  they 
would  certainly  have  made  tome  alterations  in  the 
printed  form  of  contract,  and  thus  have  moulded 
the  printed  language  to  their  real  intention, 
instead  of  leaving  it  to  the  courts  to  do  tbis,  witb 
less  knowledge  and  more  possibilities  of  error. 

I  am  of  opinion  tbat  tbe  appeal  should  be 
allowed  with  costs  here  and  in  the  court  below, 
and  the  decision  of  the  arbitrators  restored. 

B»AT,  J.— In  this  case  the  question  aiose  under 
an  award  made  by  the  appeal  committee  of  tbe 
Rubber  Trade  Association  in  the  form  of  a  special 
Heilbut,   Symons,   and  Co.  bought  of 


L.  8utro  and  Co.  twenty-five  tons  Hevea  Crepe 
plantation  rubber  under  a  contract  note  dated  tbe 
27th  March  1916.  Tbe  contract  note  was  headed 
thus:  "Form  of  Contract  for  Cost,  Freight,  and 
Insurance  (or  OoBt  and  Freight)  issued  by  the 
Rubber  Trade  Association  ot  London.  April 
1913."  It  was  in  print,  and  tbe  blanks  bad  been 
filled  in  in  writing.  The  important  clause  whs 
the  one  described  in  the  margin  as  "  shipment  "  : 
"  To  be  shipped  during  the  months  of  March/ April 
1916  by  vessel  or  vessels  (steam  or  motor)  from 
the  East  to  New  York  direct,  and/or  indirect,  witb 
liberty  to  call  and/or  tranship  at  other  ports ;  but 
if  to  France,  no  transhipment  west  of  Port  Said, 
except  at  a  French  port,  or  by  force  majeure." 
The  words  in  italics  were  in  ink,  the  rest  was  the 
printed  form.  The  sellers  declared  a  parcel  of 
fifteen  tons,  pait  of  the  goods,  by  a  vessel  to 
Seattle  and  thence  by  railway  to  New  York  under 
a  through  bill  of  lading.  The  buyers  refused  to 
accept  the  declaration  and  to  take  up  the 
documents  when  tendered  as  not  being  in  accord- 
ance with  the  contract,  whioh  they  said  provided 
for  the  goods  coming  entirely  by  sea  and  that  they 
should  have  arrived  in  New  York  by  a  vessel. 
The  eellers  contended  tbat  they  were  entitled  to 
send  tbe  goods  via,  Seattle  under  an  established 
oourse  of  business  existing  at  tbe  time  of  the 
contract.  The  dispute  was  referred  to  arbitrators 
pursuant  to  a  clause  in  the  contract.  The  arbi- 
trators  found  in  favour  of  the  sellers.  The  buyers 
appealed  to  the  appeal  committee,  who  made  their 
award  in  the  form  of  a 


affirming  the 
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decision  of  the  arbitrators,  subject  to  the  point* 
of  la n  raised  by  the  case.  The  material  facts  a* 
to  the  established  course  of  business  are  stated  in 
pars.  9  to  14  of  the  case.  The  special  case  came 
before  Lush,  J.,  who  held  that  the  course  of 
business  could  not  be  applied  to  the  contract, 
being  inconsistent  with  the  terms  of  that  contract, 
and  held  that  the  buyers  were  entitled  to  i eject 
the  goods.   The  sellers  appealed. 

The  points  argued  before  us  were  two :  first, 
whether  the  appeal  committee  had  really  found  a 
custom,  and,  secondly,  whether  the  custom,  if 
found,  could  be  read  into  the  contract.  The 
latter  is  the  main  and  more  important  question, 
and  I  will  deal  with  that  first,  of  course  on  the 
assumption  that  a  custom  was  found  that  the 
goods  might  be  sent  by  Teasel  to  a  Pacific  port 
fluoh  as  Seattle,  and  thence  forwarded  to  New 
York  by  rail.  The  law  on  this  point  ia  now  well 
settled.  Evidence  of  a  custom  can  be  given  in 
two  oases :  (1)  to  interpret  a  businect  term  or 
expression  in  a  contract;  and  (2)  to  annex  an 
incident  to  the  contract.  It  was  contended  here 
that  the  first  case  applied.  That  contention 
c'early  fails.  No  one  said  or  wmld  say  that 
▼easel  included  rail.  The  main  contention  was 
that  it  was  an  incident  or  term  annexed  to  the 
contract.  In  My  era  ▼.  Sari  (3  £.  &  E.  319,  320) 
Blackburn,  J.  stated  the  law  to  be  as  follows. 
After  referring  to  the  judgment  of  Lord  Camp- 
bell,  O.J.  in  the  oase  of  Humfrey  v.  Dale  (sup.), 
he  continued :  M  The  rule  is  still  more  correctly 
laid  down  in  Smith's  Leading  Oases,  vol.  1,  p.  529 
(5  th  edit.),  in  the  notes  to  WiggUnoorth  v. 
D allium  (1  Doug.  201),  where,  after  setting  out 
Parke,  B 's  judgment  in  Hut  ton  v.  Warren  (1 
M.  &  W.  474),  the  author  thus  proceeds  t  '  From 
the  above  luminoua  judgment  it  may  be  collected 
that  evidence  of  custom  or  usage  will  be  re- 
ceived to  annex  incidents  to  written  contracts 
on  matters  with  respect  to  which  they  are  silent. 
But  that  such  evidence  is  only  receivable  when  the 
incident  which  it  is  sought  to  import  into  the 
contract  is  consistent  with  the  terms  of  the 
written  instrument.  If  inconsistent,  the  evidence 
is  not  receivable,  and  this  inconsistency  may  be 
evinced,  first,  by  the  express  terms  of  the  written 
instrument ;  secondly,  by  implication  therefrom. 
That  I  take  to  be  the  true  rule  of  law  upon  the 
subject.' "  The  test,  therefore,  is  whether  this 
custom  was  consistent  with  the  terms  of  the  con- 
tract. Were  the  route  or  routes  by  which  the 
goods  were  to  be  sent  expressly  or  by  necessary 
implications  defined  by  toe  contract,  and,  if  bo, 
could  they  include  the  route  by  ship  to  Seattle 
and  thence  by  rail  to  New  Tork  P 

I  have  read  the  material  clause  which  contains 
the  words  "  by  vessel  or  vessels  from  the  East  to 
New  Tork,"  and  these  words  are  followed  up  by 
the  words  "  with  liberty  to  call  and/or  tranship  at 
other  ports."  Giving  to  these  words  their  natural 
meaning,  the  goods  are  to  go  to  a  port,  the  port 
of  New  Tork.  There  are  other  clauses  which 
convey  the  same  meaning.  "  The  arbitration  is  to 
be  held  within  six  weeks  after  the  arrival  of  the 
vessel."  "  To  be  insured  by  sellers  against  marine 
and  war  risk  insurance."  There  is  no*  mention  of 
that.  "Any  question  regarding  quality  to  be 
settled  by  arbitration,  such  arbitration  to  be 
demanded  within  twenty-eight  days,  and  held 
within  six  weeks  after  the  arrival  of  the  vessel." 
The  next  clause  ia  not  applicable  to  this 


because  it  specially  provided  with  reference  to  the 
shipping  weights,  but  nevertheless  it  is  material  for 
construing  the  rest  of  the  contract.  "  The  gooda 
to  be  weighed  at  buyers'  expense  at  the  port  of 
discharge  named  in  the  contract, or  duly  declared 
by  the  buyers  according  to  the  oontiact;  and 
buyers  shall  furnish,  where  sold  on  delivered 
weights,  aa  soon  as  possible,  a  properly  certified 
oopy  of  landing  weigbta.  Each  shipment,  if  by 
more  than  one  vessel,  and  eaoh  mark  or  counter- 
mark to  be  treated  separately."  Then  as  to  the 
declaration  of  shipment:  "The  name  of  the 
vessel  or  vessels,  marks,  and  full  particulars  to 
be  declared  to  the  buyers  in  writing  with  due 
dispatch."  No  mention  of  any  declaration  as 
to  their  ooming  by  rail.  "  If  to  ports  other 
than  London,  samples  to  be  drawn  and  sealed 
in  the  presence  of  representative*  of  buyers 
and  sellers,  or,  if  in  London,  by  the  Port  of 
London  Authority  or  wharfingers,  and  forwarded 
to  selling  brokers  in  London.  Failing  sellers 
naming  their  representatives  on  or  before  arrival 
of  Teasel,  the  buyers'  accredited  sealed  samples  to 
be  accepted."  "Should  the  vessel  or  Teasels 
which  may  apply  to  thia  contract  be  lost  before 
declaration,  this  contract  to  be  cancelled,  so  far 
as  regards  such  lost  vessel  or  vessels  on  the  pro- 
duction of  the  bill  or  bills  of  lading,  or  other 
satisfactory  proof  of  shipment  by  sellers,  so  soon 
aa  fairly  praotioable  after  the  loss  is  ascertained. " 
"  Should  the  vessel  or  vessels,  after  declaration, 
and  the  goods  or  any  portion  thereof  be  lost,  this 
contract  to  be  cancelled."  And  then  last,  and  it 
ia  most  important :  "  Cash  against  documents  in 
London  on  or  (at  buyers'  option)  before  arrival  of 
vessel  or  Teasels  at  port  of  discharge."  All  these 
words  point,  in  my  opinion,  unite  clearly  to  the 
goods  arriving  by  vessel  and  at  a  port  of  dis- 
obarge.  The  destination  ia  to  be  the  port  of  New 
Tork.  The  custom  is  that  they  should  go  to 
Seattle  and  arrive  by  rail  at  New  Tork.  In  my 
opinion  the  custom  ia  quite  inconsistent  with  the 
express  terms  of  the  written  instrument.  It  was 
argued  that  after  the  worda  "  New  Tork  "  there 
should  be  added  the  words  "  by  one  of  the  usual 
routes"'  That  may  be,  but  the  usual  route  moat 
be  that  of  a  Teasel  from  the  East  to  New  Tork, 
and  the  place  of  arrival  must  be  a  port  of  dis- 
charge. Nothing  can  be  implied  which  ia  con- 
trary to  the  intention  of  the  parties  as  shown  by 
the  written  instrument  To  imply  that  the 
goods  could  be  sent  by  a  route  partly  by  land 
would  be  contrary  to  the  terms  of  the  con- 
tract Reference  was  made  to  the  case  of 
Olynn  v.  Margetton  (sup),  and  especially 
to  the  words  used  by  Lord  Herachell  i 
"  These  words  are  printed  words  in  a  document 
evidently  intended  to  be  used  in  relation  to  a 
variety  of  contracts  of  affreightment "  ;  and  it 
was  said  that  the  printed  words  here  were  intended 
to  be  used  where  the  destination  was  an  inland 
place.  The  oase  does  not  so  state,  and  I  decline 
to  infer  that  this  contract  waa  intended  to  be  so 
used  without  alteration.  No  business  man  could, 
in  my  opinion,  read  thia  contract  without  seeing 
that  unaltered  it  was  intended  to  be  used  only 
where  the  destination  waa  a  seaport,  and  that  if 
the  destination  was  to  be  an  inland  place  it  would 
have  to  be  altered.  There  would  be  no  difficulty 
in  making  the  required  alteration.  All  that  was 
really  decided  in  Qlynn  v.  Mar  get  son  (sup.)  was 
that  the  written  words  should  prevail  over  the 
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printed  word*,  and  to  thai  I  agree ;  bat  there  is 
no  inconsistency  here  between  the  written  words 
and  the  printed  word*.  In  my  opinion  this 
custom  or  practice,  or  whatever  it  be,  cannot  be 
read  into  this  contract.  This  makes  it  nnuecesBary 
for  me  to  decide  whether  the  findings  of  the  com- 
mittee rea'ly  show  an  established  custom  or  4 
practice,  bnt  I  certainly  do  not  differ  from  the 
oritioism  made  by  Swinfen  Eady,  L.J.  on  this 
point. 

In  my  opinion  the  judgment  of  Lush,  J.  was 
right,  and  the  appeal  should  be  dismissed. 

Appeal  dismissed. 

Solicitors  for  the  appellants,  Tamplin,  Taller 
and  Joseph. 

Solicitors  for  the  respondents,  Herbert  Smith 
Got;  King,  snd  Gregory. 


HIGH  COURT  OF  JUSTICE. 

KING'S  BENCH  DIVISION. 
July  19  and  24. 1916. 
(Before  Rowlatt,  J.) 

JBNNB80N,  TAYLOR,  AND  Co.  •.  SeCEETABY  OF 

Stats  fob  Ihdii  in  Council,  (a) 
Charter-parly  —  Getter  clause — Lien  on  eargo — 
Rate  of  discharge  of  cargo  specified  in  charter, 
party — Captain  to  sign  bill  of  lading  in  pre. 
scribed  form — Without  prejudice  to  charter-parly 
— No  provision  in  bill  of  lading  as  to  rate  of 
discharge  or  lien— Delay  at  port  of  discharge — 
Liability  of  charterer. 
A  charter-party  provided  that  the  cargo  was  to  be 
discharged  at  a  specified  rate  per  day ;  that  the 
captain  should  hive  a  lien  on  the  cargo  for  freight, 
demurrage,  and  any  other  lawful  claim  against  the 
charterer;  and  that  the  charterer's  liability  should 
cease  on  completion  of  shipment,  provided  the 
cargo  was  worth  the  freight  and  demurrage.  It 
also  provided  that  the  captain  should  sign  bills  of 
lading  in  a  particular  form  without  prejudice  to 
the  charter-party.  The  captain  signed  bills  of 
lading  in  the  prescribed  form,  which  did  not  con- 
tain any  provisions  regulating  the  rale  of  dis- 
charge of  the  cargo,  or  give  any  lien  to  the  ship- 
owners for  demurrage  or  other  claim*  against  the 
charterer.  The  cargo  was  not  discharged  within 
the  time  prescribed  by  the  charter-party. 
Ht  Id,  that  the  charterers  were  liable  for  the  delay  at 
the  port  of  disc)targe,  notwithstanding  the  cesser 


Trial  of  action  in  the  Commercial  list  by 
Rowlatt,  J.  without  a  jury. 

The  plaintiff?,  who  were  the  owners  of  the 
steamship  Paltstrina,  claimed  from  the  char- 
terer demurrage,  or  alternatively,  damages,  for 
the  detention  of  the  steamship  Palestrina  at 
Avonmonth  in  discharging  a  cargo  of  corn. 

By  a  charter-party  dated  the  26th  April  1915, 
made  between  the  plaintiffs  ss  owners  and  the 
defendant  as  charterer,  it  was  agreed  that  the 
Palestrina  was  to  proceed  to  Karachi  and  there 
load  a  full  cargo  of  wheat  in  bags  and  deliver  the 
same  at  one  of  certain  named  ports  in  the  United 
Kingdom  (including  Avonmonth)  as  ordered, 
on  being  paid  freight  at  the  rate  of  50*.  per  toe. 
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The  obarter-party  oontained  clauses  to  the  effect 
that  the  captain  was  to  sign  clean  shippers'  uanal 
Eastern  trade  form  bills  of  lading  at  any  rate  of 
freight  required  by  the  charterer  without  pre- 
judice to  the  charter-party.  On  arrival  at  the 
port  of  destination,  the  cargo  to  be  discharged 
without  delay  and  according  to  the  eastern  of  the 
port  for  steamers,  but  not  leas  than  twenty-four 


hours  to  be  allowed  from  time  of  reporting  at  the 
custom- bouse  before  unloading  shall  commence. 
The  captain  to  have  a  lien  on  the  cargo  for  all 
freight,  dead  freight,  and  demurrage,  and  for 
any  other  lawful  claim  against  the  freighter.  The 
charterer's  liability  to  cease  on  completion  of 
shipment,  provided  the  cargo  is  worth  the  freight 
and  demurrage. 

There  was  a  clause  in  the  margin  of  the  charter- 
party  which  provided  that  the  discharge  v^a 
to  be  effected  at  Avonmonth,  Portishead,  and 
Sharpness  at  the  rate  of  600  tons  a  day.  Mini- 
mum,  six  days*  whole  cargoes,  bat  if  over  6000 
tons,  650  tons  a  day,  and  if  7000  tons  or  over,  750 
tons  per  day.  AU  based  on  bill  of  lading  quan- 
tities. Reporting  day  not  to  count.  Running 
day  (holidays,  Ac ,  excepted)  as  tier  1890  charter. 

The  Palettrina's  load  was  under  6000  tons,  and 
therefore  the  rate  of  discharge  of  600  tons  per  day 
applied. 

The  defendant  presented  for  signature  and  the 
master  signed  bills  of  lading,  which  were  the 
usual  Eastern  trade  form  bills  of  lading  as 
specified  in  the  charter-party.  These  forms  did 
not  incorporate  the  terms  of  the  charter-party 
with  regard  to  demurrage  nor  gave  the  captain 
sny  lien  on  the  cargo  for  demurrage  or  other 
lawful  claim. 

The  Paleitrina  was  ordered  to  discharge  at 
Avonmonth,  and  she  arrived  off  that  port  on  the 
10th  July  1915.  She  was  docked  snd  ready  to 
discharge  her  cargo  on  the  13th  July,  and  her  lay 
days  commenced  on  the  Uth  Jaly.  Her  discharge 
was  completed  on  the  27th  July,  being  thirteen 
days  excluding  Sunday.  Her  cargo  being  5056  tons 
the  discharge  should  have  been  completed,  at  600 
tons  a  day,  in  nine  da jb,  and  the  plaintiffs  claimed 
demurrage  or  damage?  for  detention  for  four  days 
at  the  rate  of  90i.  per  day. 

The  defendant  relied  on  the  cesser  clause  in  the 
charter-party  as  a  defence  to  the  action,  alleging 
that  the  cargo  provided  for  by  the  charter-party 
wes  duly  shipped  and  was  woith  the  freight  snd 
demurrage.  He  further  alleged  that  the  bills  of 
lading  presented  to  the  captain  for  signature  were 
in  the  form  stipulated  for  in  the  obarter-party, 
and  that  therefore  the  plaintiffs  were  not  entitled 
to  complain  of  the  terms  of  such  bills  of  lading. 
The  defendant  called  evidence  to  show  that  the 
delay  in  the  discharge  was  solely  due  to  the 
default  of  the  plaintiffs  becauno  the  steamer's 
winches,  were  in  a  defective  condition  and  conse- 
quently could  not  work  as  fast  as  the  receivers 
were  ready  and  willing  to  take  delivery,  and, 
further,  that  the  plaintiffs  had  no  labour  available 
on  the  first  lay  day,  and  that  the  discharging  gear 
was  not  rigged  until  noon  on  the  14th  July,  and 
that  the  14',h  July  ought  not  to  count  against  the 
charterers  as  a  lay  day. 

A.  A.  Roche,  K  O.  and  R.  A.  Wrijhi  tor  the 
plaintiffs,  the  shipowners. 

D.  C.  Leek,  K.C.  and  W.  N.  Raeburn  for  the 
defendant,  the  charterer. 
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Rowlatt,  J. — In  this  case  the  plaintiffs,  the 
shipowners,  claim  damages  in  respect  of  four 
days'  detention  of  the  ship  by  the  defendant,  the 
charterer,  at  Avonmontb,  the  port  of  discharge. 
The  defendant's  first  answer  is  to  set  np  the 
oesser  clause  in  the  charter-party  aa  relieving  him 
from  liability.  The  plaintiffs  contend  that  the 
clause  does  not  apply  to  the  charterer 'a  oblige- 
tion  at  the  plaoe  in  question.  By  the  terms  of 
the  charter-party  the  cargo  was  to  be  discharged 
at  Avonmontb  at  the  rate  of  600  tons  per  day. 
The  captain  was  to  sign  bills  of  lading  in  a 
particular  form,  without  prejudice  to  the  charter- 
party;  and  he  did  in  faot  sign  bills  of  lading 
in  a  particular  form  which  did  not  provide  for 
any  rate  of  discharge  at  Avonmouth.  The 
result  wus  that,  although  under  the  charter  party 
the  charterer  undertook  that  tho  ship  should  be 
discharged  at  the  rate  of  600  tons  per  day,  there 
was  no  corresponding  obligation  on  the  holder  of 
the  bill  of  lading. 

If,  as  the  defendant  contends,  the  cesser  clause 
applies,  the  plaintiffs  have  absolutely  lost  their 
right  to  have  the  cargo  discharged  at  Avon- 
month  at  the  rate  of  600  tons  a  day.  Such  a 
result  is  contrkry  to  tbe  intention  whioh  ia 
presumably  imputable  to  the  parties  in  such  a 
case  as  this.  I  need  only  refer  to  one  sentence  in 
tbe  judgment  of  Esber,  M  R.  in  Clink  v.  Radford 
(7  Asp.  Mar.  Law  Ces.  10;  64  L.  T.  Rep.  491; 
(1891)  1  Q  B.  627),  which  was  repeated  by  him  in 
Haneenj,  Han  old  Brother*  (7  Asp.  Mar.  Law  Cas. 
4644  70  L.  T.  Rep.  475;  (1894)  1  Q  B.  612,  at 
p.  617),  where  he  says :  "  It  cannot  be  assumed 
that  tbe  shipowner,  without  any  mercantile  reason, 
would  give  up  by  the  cesser  clante  rights  which 
he  stipulated  for  in  another  part  of  the  contract." 
That  one  sentence  states  the  whole  principle 
which  is  applicable  to  questions  arising  in  connec- 
tion with  a  cesser  clause.  That  is  presumably 
the  intention  of  tbe  parties.  But  it  ia  contended 
on  behalf  of  the  defendant  that  in  this  case  tbe 
cesser  clause  is  absolute  in  its  terms.  I  do  not 
think  it  is,  because  the  charterer's  liability  is 
only  to  cease  provided  tbe  cargo  is  worth  freight 
and  demurrage,  whioh  points  to  a  connection 
between  tbe  cesser  and  the  obtaining  of  a  lien. 
But  I  wish  to  add  that,  even  if  there  had  not  been 
tbose  words  at  the  end  of  tbe  cesser  clanre,  I  atill 
ahould  have  held  the  cesser  clause  limited  in 
tbe  same  way  as  a  matter  of  construction,  by 
reason  of  tbe  general  principle  to  which  I  have 
already  alluded. 

Then  it  is  said  that  the  provision  for  the  bill  of 
ading  being  signed  in  this  particular  form  ahowe 
tbat  it  waa  intended  to  give  up  the  right  to  a 
discharge  at  the  rate  of  600  tons  per  day.  In 
my  judgment  the  effect  of  that  atipntation  is 
exactly  tbe  contrary,  because  it  shows  that  the 
only  way  to  give  to  the  600  tons  a  day  clause  any 
effect  at  all  is  to  keep  it  alive  against  the  char- 
terer by  restriction  of  the  cesser  clause.  In  other 
words,  it  being  perfectly  plain  to  both  parties 
that  the  shipowner  would  have  no  right  against 
the  cargo,  or  the  bill  of  lading  holder  for  that 
matter,  for  the  observance  of  tbe  rate  of  discharge 
for  which  be  stipulated,  and  the  stipulation  not 
being  liable  to  be  prejudiced  by  the  bill  of  lading, 
the  case  beoomes  an  unusually  clear  one,  much 
clearer  than  Hanten  v.  Harrold  Brother  (7  Asp. 
Mar.  Law  Gas.  464  ;  70  L.  T.  Rep.  47o;  (1894) 
1  Q.  B.  612).    I  think,  therefore,  that  the 


cesser  clause  does  not  relieve  tbe  charterer  in 
this  case. 

Tbe  next  point  made  was  that  tbe  delay  was 
caused  by  the  default  of  the  "hip.  Thia  charter- 
party  is  a  charter-party  to  whioh  tbe  role  in 
Budget t  and  Co.  v.  Binninqton  and  Co.  (6  Asp.  Mar. 
Law  Gas.  592;  (1891)  1  Q.  B.  35)  applies.  That 
rule  goes  back  to  earlier  times  than  those  to  whioh 
that  case  (Budgett  and  Co.  ▼.  Binningion  and  Co., 
sup.)  wus  decided.  It  goes  bsck,  at  least,  to  the 
time  of  Lord  Etlenboroogb,  in  whose  time  shipping 
affairs  were  conducted  in  a  rather  different  and 
more  primitive  way  than  they  are  at  present.  Ai 
I  understand  it,  the  principle  is  that  the  charterer 
is  regarded  ae  saying  to  the  shipowner,  "  If  yon 
will  let  your  ship  sail  upon  my  adventure  I  will 
tell  you  in  how  many  days  she  will  get  free  ataay 
port  of  discharge." 

Therefore  he  takes  the  risk  of  tbe  ship  being  in 
difficulties  with  regard  to  doing  her  part  in  the 
port  of  discharge  by  reason  of  circumstances  at 
the  port  of  discharge.  Tbe  ship  must  not,  how- 
ever, prevent  the  discharge.  It  is  said  here  that 
the  ship  did  prevent  tbe  discharge  by  not  having 
proper  winches.  I  am  satisfied  that  the  winches 
were  amply  capable  of  doing  the  work  with  the 
neoe^sary  *peed. 

Finally,  it  is  said  that  in  any  case  the  first  dsy 
did  not  count,  because  the  stevedore's  gear  was 
not  ready  till  abont  tbe  middle  of  that  day.  My 
brother  Bray  baa  decided  in  another  case  that 
time  does  not  oount  under  this  particular  oharter- 
party  and  at  this  port  until  tbe  stevedore's  gear 
is  rigged.  That  does  not  mean,  I  think,  that  tbs 
rigging  of  tbe  gear  can  never  be  part  of  the  fint 
day's  work ;  so  that  even  if  it  is  done  with  all 
dispatch  the  first  thing  in  the  morning,  the  day, 
nevertheless,  does  not  count.  In  this  oase  they 
did  begin  substantially  tbe  first  thing  in  the 
morning.  Tbey  knew  that  the  consignees  were 
not  going  to  take  tbe  cargo  that  day ;  conse- 
quently tbey  did  not  begin  very  punctually,  and 
tbey  worked  at  their  leisure.  Under  these  cir- 
cumstances it  would  bo  most  unjust  to  make  the 
ship  lose  the  whole  of  the  day. 

If  it  is  desirable  to  state  the  position  in  legal 
language,  I  should  say  that  in  my  judgment 
quite  clearly  the  consignees  waived  any  greater 
dispatch.  Therefore  I  treat  this  case  as  being 
upon  the  footing  of  the  stevedores  having  aet  to 
work  to  rig  their  gear  on  the  very  first  day  it  is 
sought  to  make  count,  and  of  their  having  used 
all  dispatch.  Under  those  circumstances,  I 
think,  the  rigging  of  the  gear  being  merely  part 
of  tbe  first  day's  work,  that  first  day  does  count. 

In  tbe  result  there  mnst  be  judgment  for  the 
plaintiffs  for  four  days'  detention  at  tbe  agreed 
rate  of  901  per  day.  making  a  total  of  3601.  with 

°°8t8*  Judgment  for  plaintiff*. 

Solicitors  for  the  plaintiffs,  Botttrell  and  Roche. 
Solicitors  for  the  defendant,  William  A.  Crump 
and  Son. 
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Thurtday,  Feb.  22,  1917. 
(Before  Bailhachb,  J.) 
Panoutros  ©.  Raymond  Hadlky  Cori-ora- 
tion  of  Nkw  York,  (a) 

Safe  of  good*—  Sale  and  delivery  by  instalment*— 
Condition  mt  to  payment — Payment  to  be  "by 
confirmed  banker*'  credit  "—Breach  of  condition 
—  Waiver  of  condition  by  teller — Cancellation  of 
contract — Notice  by  teller  of  intention  to  caned. 

By  a  contract  made  in  Sep*.  1915 /or  the  tale  of 
4000  ton*  of  flour  to  be  thipped  from  the  United 
State*  to  Greece  by  the  7th  Nov.  1915.  it  too* 
provided  that  each  thipment  thould  be  deemed  a 
tt  par  ate  contract,  and  that  payment  thould  be 
"by  confirmed  banker*'  credit."  The  buyer 
optned  a  banker*  rcr edit  in  favour  of  the  sellers, 
but  thi*  credit  umu  not  a  "confirmed  "credit. 
After  the  teller*  had  become  aware  of  the  foot 
that  the  credit  was  not  a  confirmed  credit,  they 
made  certain  thipment*  under  the  contract,  and 
alto  atked  for  and  obtained  an  txttntion  of  time 


to  th*  buy<  r,  on  the  ground  that  the  credit  was 
not  in  accordance  with  the  term*  of  the  contract. 
Htld,  that  (1)  the  teller*  could  not  cancel  the 
balance  of  the  contract  without  giving  to  the 
buyer  reasonable  notice  of  their  intention  to 
cancel  it ;  and  (2)  the  fact  that  the  ttlUrt  had 
waived  for  a  time  the  condition  at  to  the  con- 
firmed credit  did  not  bind  them  to  continue  to 
waive  it  until  the  end  of  the  whole  contract. 

By  an  agreement  dated  the  27th  Sept.  1915  tbe 
defendants  sold  to  the  plaintiff  4000  tons  of  flour, 
to  be  dispatched  from  Atlantic  porta  to  Greece 
per  steamer  or  steamers  as  per  bill  or  bills  of 
lading  dated  or  to  be  dated  not  later  than  the 
7th  Nor.  1915.  Each  shipment  was  to  be  deemed 
a  separate  contract. 

The  contract  contained  also  the  following  stipe- 


Cash  against  documents  in  New  York.  Payment  by 
eacfirmod  bankers'  credit.  Buyers  to  guarantee  arrange- 
ment for  .shipment  with  British  enroy  at  Athens.  War 
risk  insurance  to  be  effected  by  buyers. 

On  the  16th  Oct.  1915  the  National  Bank  of 
Commerce  of  New  York  by  letter  informed  the 
sellers  that  a  credit  had  been  opened  in  their 
favour  for  about  270,000  dollars  in  respect  of  tbe 
shipment  of  4000  tons  shipped  np  to  the  7th  Nor. 
1915.  The  letter  contained  no  guarantee  as  to  the 
period  for  which  the  credit  was  to  remain  in  force. 

On  or  about  the  21st  to  the  30th  Got.  the 
sellers  made  shipments  of  floor  in  accordance 
with  tbe  contract,  for  which  they  were  daly  paid 
by  tbe  Now  York  bank  in  excbar.go  for  shipping 
documents. 

On  the  27th  Oct  the  sellers  took  exception 
to  the  credit  on  the  ground  that  it  was  not 
irrevocable.  About  the  15th  Nor.  the  sellers 
requested  tbe  buyer  to  extend  tbe  time  for  tbe 
•hipment  of  the  balance  of  tbe  flour  to  tbe 
30th  Nor.,  and  to  this  the  buyer  agreed. 

On  the  25th  Nor.  tbe  Bank  of  Commerce 
informed  the  sellers  that  tbey  did  not  assume 
say  responsibility  for  tbe  continuance  of  the 
credit  and  it  could  not  therefore  be  construed  as 
a  confirmed  credit,  and  on  the  13th  Dec.  the  bank 

<•)  Reported  by  W.  V.  Uall,  Esq.,  Berrislor-at  Law. 


advised  the  sellers  that  the  credit  of  the  15th  Oct. 
had  been  cancelled.  Tbe  defendants  then  cancelled 
the  balance  of  the  contract.  The  credit  opened 
at  New  York  was  not  in  accordance  with  the 
contract.  The  plaintiff  refused  to  accept  tbe 
cancellation  of  tbe  balance  of  tbe  contract,  and 
tbe  dispute  was  referred  to  arbitration. 

Before  the  arbitrators  tbe  sellers  contended 
(infer  alia)  that  the  buyer  had  failed  to  comply 
with  tho  conditions  of  the  contract  as  be  bad  failed 
to  open  a  credit  at  New  York  which  was  to  be 
irrevocable  nntil  the  15th  Nov.  1915  under 
which  the  sellers  would  be  assured  that  tbey 
would  receive  cash  in  New  York  against  presen- 
tation at  any  time  np  to  that  date  of  theehippiag 
documents.  That  toe  fact  that  tbe  sellers  had 
made  one  shipment  without  insisting  upon  this 
oondition  did  not  release  the  buyer  with  regard 
to  subsequent  shipment*,  especially  having  regard 
to  the  term  tbat  ".each  shipment  shall  be  deemed 
a  separate  contract." 

The  buyer  contended  (a)  that  the  contract 
was  clear  and  the  Millers  must  juttify  their 
failure  to  fulfil  it;  (o)  tbat  tbe  statement  (hat  the 
oredit  opened  by  the  buyer  was  net  a  confirmed 
credit  was  not  established,  but  that  tbe  oredit 
was  fully  satisfactory;  and  (c)  tbat  in  any  case 
tbe  sellers  bad  accepted  it  as  satisfactory,  and, 
having  made  a  shipment  under  it,  had  waived  any 
possible  objection  to  it,  and  were  not  in  a  position 
to  repudiate  their  obligation  to  ship  the  balance 
of  the  flour,  or  could  not  do  so  without  giving 
due  notice  to  the  buyer  so  as  to  enable  him  to 
remove  any  valid  objection  and  furnish  such  a 
credit  as  would  natisf  y  them. 

The  arbitrators  awarded  that  the  sellers  were 
in  default  in  not  shipping  tbe  balance  of  the 
flour,  and  should  pay  certain  damages  for  their 
default,  and  they  stated  a  special  case  for  the 
opinion  of  the  court. 

The  question  for.  the  opinion  of  the  court 
was  whether  upon  tbe  above  facts  there  was 
evidence  upon  which  the  arbitrators  could  pro- 
perly find  that  the  sellers  bad  waived  the  term  in 
the  contract  tbat  payment  should  be  by  confirmed 
bankers'  credit,  and  whether  their  award  was 


Roche,  K.C.  and  JB.  A.  Wright  for  the  plaintiff. 
Stuart  Bevan  for  the  defendants. 
The  following  cases  were  referred  to  during  the 
arguments  : 

Benttan  v.  Taylor,  8ons,  and  Co.  {No.  2),  7  A»p. 
Mar.  Law  Cas.  385 ;  69  L.  T.  Rep.  487 ;  (1893) 
2Q.  B.  274; 

Ebbw  Vale  Company  v.  Blaina  Iron  Comfunv,  6 
Com.  Cas.  53. 

Bailhachb,  J.— This  is  an  award  in  the  form 
of  a  special  case  upon  questions  that  arose  with 
reference  to  the  proper  construction  of  a  contract 
for  tbe  sale  of  4000  tons  of  flour.  The  de  liveries 
were  to  be  completed  not  later  than  tbe  7th  Nov. 
1915.  Each  shipment  was  to  be  deemed  a 
separate  contract.  Payment  was  to  be  made  by 
cash  against  documents  in  New  York,  and  there 
was  to  be  a  confirmed  bankers'  oredit 

Tbe  whole  point  of  the  case  turns  upon  tho 
clause  about  payment  by  confirmed  cankers' 
credit  Credit  was  in  fact  opened  in  New  York 
against  this  contract,  but  the  continuance  of  the 
credit  was  not  guaranteed  by  tbe  National  Bank 
of  Commerce.  Tboy  did  not  hold  themselves 
personally  responsible  for  the  continuance  of  tbe 
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ci edit  down  to  the  expiration  of  the  shipments 
under  the  contract,  and  the  arbitrator*'  finding 
is  that  the  credit  wan  not  a  confirmed  bankers' 
credit.  The  sellers  made  several  deliveries,  and 
did  not  purport  to  cancel  on  the  ground  of  the 
credit  not  being  in  conformity  with  the  contract 
until  the  25th  Nov.  1915.  Meanwhile  the  period 
of  delivery  had  been  extended  to  the  SOth  Not. 
The  arbitrators  have  found  that,  inasmuch  as 
the  sellers  knew  that  the  credit  opened  with  the 
bank  was  not  a  confirmed  credit,  and  yet  went 
on  making  deliveries  under  the  contract  and 
receiving  payments  from  the  bank,  they  must  be 
taken  to  have  waived  the  original  and  continuing 
informality  as  to  the  opening  of  the  credit. 

The  real  question  is  whether  the  sellers  had, 
by  acting  upon  that  credit  opened  in  a  way  not 
in  accordance  with  the  contract,  which  they  might 
have  refused  to  accept  if  so  minded,  with  know- 
ledge of  the  fact  that  the  credit  was  not  in  accord- 
ance with  the  contract,  waived  their  right  to 
cancel  the  contract  upon  the  ground  that  it  was 
not  the  contractual  credit.  I  think  that  the 
matter  stands  in  this  way:  When  the  sellers 
know  that  the  credit  is  not  in  form,  and  yet 
proseed  to  act  upon  it  as  if  it  is  in  form,  they 
must  be  taken  to  have  waived  the  informality  so 
long  as  they  eleot  to  tot  upon  that  credit ;  but  I 
do  not  think  that  they  are  bound  to  act  upon  it 
right  up  to  the  end  of  the  contract,  merely  because 
they  began  to  act  upon  it  at  first  and  waived  the 
informality  up  to  a  point.  I  think  that  the  sellers 
oan  at  any  time  insist  upon  the  credit  being  put 
in  order,  but  that,  if  they  have  acted  upon  it  up 
to  a  certain  time  without  it  being  in  order,  they 
cannot  then  suddenly  turn  round  and  without 
warning  claim  to  cancel  the  contract  because  the 
credit  upon  which  they  have  acted  as  being  in 
order  is  not  in  fact  in  order.  If  they  desire  to 
cancel  the  contract  in  circumstances  such  as  these, 
I  think  that  they  must  give  some  reasonable 
notice  to  the  other  party  of  their  intention  so  to 
do.  The  sellers  have  not  given  any  such  reason- 
able notice-  I  think,  therefore,  that  the  selltr* 
struck  too  soon,  and  a  cancellation  of  the  con- 
tract on  the  ground  that  the  credit  was  not  in 
order  ought  to  have  been  preceded,  in  the  oir- 
cumstanoes  of  the  rase,  by  a  reasonable  notice 
to  the  buyer  that  they  would  cancel  the  contract 
on  that  ground. 

The  arbitrators,  therefore,  have  come  to  a  right 
conclusion  in  the  case,  and  I  so  answer  the  ques- 
tion put  to  me.  Award  eonfirmed. 

Solicitors  for  the  plaintiff,  Slibbard,  Qibton, 
and  Co. 

Solicitors  for  the  defendants,  Coward  and 
Sauktley,  8on$,  and  Chance. 


March  19.  20,  and  29,  1017. 
(Before  Sankbt,  J.) 
Rio   Tinto   Company    Limited    v.  Ebtel 

BlEBEB  AND  Go.  (a) 

Contract— War— Alien  enemy— Illegality— Avoid- 
anee— Legal  Proetedingt  ay  at  tut  the  Enemy 
Act  1915  (5  Geo.  5,  o.  36). 

The  plaintiffs  entered  into  two  teveral  agreements 
in  writing,  dated  rttpectively  the  27th  Jan.  1910 
and  the  9th  Oct.  1913,  for  the  supply  of  cupreous 
tulphur  ore  by  them  to  the  defendant*,  who  were 
a  German  firm.  The  agreement!  provided  that 
the  ore  was  to  be  thipped  from  Huelva  in  8pain, 
and  delivered  tx  thip  in  Rotterdam,  Hamburg, 
Stettin,  and  other  European  ports.  Both  agree- 
ment* contained  a  clause  in  substantially 
similar  words  as  follow*  :  '•//,  owing  to  strikes, 
war,  or  any  other  cause  over  which  the  tellers 
have  no  control,  they  should  be  prevented  from 
shipping  the  ore  from  Huelva  or  delivering 
tame  to  the  buyers,  the  obligation  to  thip  and 
{or)  deliver  shall  be  suspended  during  the  con- 
tinuance of  tuch  impediment  and  for  a  reason- 
able time  afterwardt."  There  wat  alto  a  pro- 
vision for  suspending  or  reducing  the  buyers' 
obligation  to  receive  under  the  contract  during 
the  continuance  of  tuch  impediment  and  for  a 
reatonable  time  afterwards. 

Held,  that  the  contracts  were  not  merely  suspended, 
but  were  ii legal  and  dissolved  on  the  ground  of 
public  policy  as  involving  intercourse  with  the 
enemy,  and  the  plaintifft  at  from  the  date  of  the 
declaration  of  war  between  Great  Britain  and 
Gtrmany  on  the  4th  Aug.  1914  were  and  are 
released  and  absolved  from  any  obligation  there- 

Action  tried  by  Sankey,  J.  in  the  Commercial 

Court. 

The  plaintiffs  claimed  (1)  a  declaration  that  an 
agreement  in  writing  dated  the  27th  Jan.  1910 
and  made  between  the  plaintiffs  of  the  one.  part 
and  the  defendants  of  the  other  part,  together 
with  the  indorsements  thereon  dated  respectively 
the  15th  March  1912  and  the  8th  Dot  1912,  for 
the  supply  of  cupreous  sulphue  ore  was  abrogated 
and  avoided  by  the  existence  of  a  state  of  war 
between  Great  Britain  and  Germany  on  the 
4th  Aug.  1914,  and  that  the  plaintiffs  were 
thereby  released  and  absolved  from  any  duty  or 
obligation  to  observe  or  perform  the  said  agree- 
ment, without  prejudice,  however,  to  liabilities 
already  incuried;  and  (2)  a  declaration  that  an 
agreement  in  writing  dated  the  9th  Oct.  1913  and 
made  between  the  plaintiffs  of  the  one  part  and 
the  defendants  of  the  other  part  for  the  supply  of 
cupreous  sulphur  ore  was  abrogated  and  avoided 
by  the  existenoe  of  a  state  of  a  war  between  Great 
Britain  and  Germany  on  the  4th  Aug.  1914,  and 
that  the  plaintiffs  were  thereby  released  end 
absolved  from  any  duty  or  obligation  to  observe 
or  perform  the  said  agreement,  without  prejudice, 
however,  to  liabilities  then  already  incurred. 

By  an  agreement  dated  the  27 tb  Jan.  1910, 
made  between  the  plaintiffs  of  the  one  part  and 
the  defendants  of  the  other  part,  the  plaintiffs 
agreed  to  sell  to  the  defendants  a  quantity  of 
cupreous  sulphur  ore  to  be  shipped  from  the  port 
of  Huelva,  Spain,  between  the  1st  Feb.  1911 
and  the  30th  Nov.  1914  and  to  be  delivered  ex 

(•)  BaporVKl  bj  T.  W.  Xokmn,  Eaa .  BarrUiw-M-Law. 
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ship  in  Rotterdam,  Hamburg,  Stettin,  and  (or) 
other  European  port*  except  aa  there  mentioned. 
The  said  ore  was  to  be  delivered  upon  the  terms 
and  (abject  to  the  conditions  and  provisions 
in  the  said  agreement  contained  or  indorsed 
thereon. 

By  an  agreement  dated  the  15th  May  1912  and 
a  farther  agreement  in  writing  dated  tbe8tb  Oct. 
1912,  both  of  which  agreements  wore  indorsed  on 
the  said  agreement  of  the  27th  Jan.  1910,  the 
plaintiffs  agreed  to  sell  to  the  defendants  further 
quantities  of  ore  upon  the  terms  there  mentioned. 
By  a  farther  agreement  dated  the  9th  Oot.  1913 
tbe  plaintiffs  agreed  to  sell  to  the  defendant*  a 
further  quantity  of  ore,  to  be  shipped  from  Spain 
between  the  1st  Feb.  1915  and  the  30th  Nov.  1919, 
to  be  delivered  ex  ship  in  certain  porta  therein 
specified.  The  Baid  ore  was  to  be  delivered  upon 
tbe  terms  and  subject  to  the  conditions  and 
provisions  in  the  said  agreement  contained  or 
indorsed  thereon.  During  the  currenoy  of  the 
Hgreements  above  mentioned — namely,  on  the 
4th  Aug.  1914 -a  state  of  war  was  declared 
between  Great  Britain  and  Germany,  and  the 
defendants  became  alien  enemies  with  whom  it  is 
illegal  for  tbe  plaintiffs  to  trade  or  to  have  any 
commercial  intercourse. 

The  plaintiffs  contended  that  by  reason  of  the 
said  declaration  aud  existence  of  a  state  of  war 
tbe  said  agreements  were  and  are  abrogated  and 
avoided,  and  that  they  (the  plaintiffs;  were  thereby 
released  and  absolved  from  any  duty  or  obligation 
to  perform  tbe  same,  without  prejudice,  however, 
to  liabilities  already  incurred. 

Tbe  agreements  contained  a  clause  which  pro- 
vided as  follows : 

If,  owing  to  strikes,  war,  or  any  other  cause  over 
which  tbe  Kellers  have  no  contra),  they  should  bo  pre- 
vented from  shipping  or  exporting  the  ore  from  Spain 
or  deli ve ring  the  same  to  tbe  buyers,  the  obligation  to 
ship  and  (or)  deliver  under  this  contract  shall  be  sus- 
pended daring  tbe  continuance  of  snob  impediment 
and  for  a  reasonable  time  afterwards  to  allow  the 
sellers  time  to  prepare  to  reoummenoe  shipments,  and 
if  one  or  more  works  of  buyers'  olieots  should  be 
destroyed  or  materially  damaged  by  fire,  or  should 
war  or  any  other  cause  over  which  tbe  buyers  or  their 
clients  have  no  oontrol  prevent  their  receiving  such  ore, 
tbe  obligation  to  receive  under  this  contract  shall  bs 
reduced  in  proportion  or  suspended  daring  the  con- 
tinuance of  suoh  impediment  and  for  a  reasonable 
time  afterwards  to  allow  tbe  buyers  time  to  recommenoe 
receipts. 

The  defendants  contended  that  upon  the  true 
construction  of  the  said  agreements  the  operation 
thereof  is  only  suspended  during  tbe  existence  of 
war  between  Great  Britain  and  Germany,  and 
tbe  agreement*  are  not  abrogated  or  avoided  by 
reason  of  tbe  war.  They  further  contended  that 
the  agreements  were  made  in  London  and 
Hamburg,  and  were  to  be  performed  in  Germany 
and  are  subject  to  the  laws  of  Germany. 

Grawt,  K  G.  and  MMtkuait  for  the  plaintiffs. 
—They  referred  to 

Zinc  Corporation  v.  flinch,  114  L.  T.  Bep.  222  > 
(1916)  1  K.  B.  541. 

/.  A.  Comp»ton,  K.C.  and  A.  Cohn  for  the 
».— They  referred  to 

%l»r  Company  v.  Oimtintr.tal  Tyre  Com- 
pany, 111  L.  T.  Rep.  1049;  (1015)  2  App.  Cas. 
308,  347. 


|     The  arguments  sufficiently  appear  from  the 
judgment  C«r.  adv.  vult. 

March  29.— San  kit,  J.  delivered  the  following 
written  judgment : — 

In  this  case  tbe  Rio  Tinto  Company  ask  for  a 
declaration  that  two  several  agreements  in  writing, 
dated  respectively  the  27th  Jan.  1910  and  the 
9th  Oct.  1913,  for  the  supply  of  cupreous  aulphur 
ore  by  them  to  tbe  defendants  were  abrogated  and 
avoided  by  the  existence  of  a  state  cf  war  between 
Great  Britain  and  Germany,  and  that  they  are 
thereby  released  and  absolved  from  any  duty  or 
obligation  to  observe  or  perform  the  said  agree- 
ments, without  prejudice,  howover,  to  liabilities 
already  incurred. 

The  defendants  contend  that  upon  the  true 
construction  of  the  agreements  the  operation 
thereof  was  merely  suspendad  during  tho  exist- 
ence of  a  state  of  war,  and  tbe  said  agreements 
are  not  avoided  or  abrogated  by  reason  thereof. 

Tbe  clause  relied  on  in  the  first  agreement  is 
No.  12 ;  that  in  the  second  agreement  is  No.  15. 
They  are  both  in  substantially  the  same  words, 
and  I  will  read  the  last  one:  M  If,  owing  to  strikes, 
war,  or  any  other  cause  over  which  the  sellers 
have  no  control,  they  should  be  prevented  from 
shipping  the  ore  from  Huelva  or  delivering  same 
to  the  buyers,  tbe  obligation  to  Bhip  and  (or) 
deliver  Bhall  be  suspended  during  tbe  continuance 
of  such  impediment  and  for  a  reasonable  time 
afterwards  to  allow  the  sailers  time  to  resume 
shipments  and  (or)  deliveries,  and  if  one  or  more 
works  of  buyers'  clients  should  be  destroyed  or 
materially  damaged  by  fire,  or  should  war  or  any 
othor  cause  over  which  the  buyers  or  their  clients 
have  no  oontrol  prevent  their  receiving  such  ore, 
the  obligation  to  receive  under  this  contract  sba'l 
be  reduced  in  proportion  or  suspended  during  the 
continuance  of  such  impediment  and  for  a  reason* 
able  time  afterwards  to  allow  the  buyers  time  to 
recommence  receipts." 

The  contention  of  tbe  plaintiffs  was  two-fold. 
Tbey  said  (1)  that  the  contract  involved  oonstanb 
commercial  intercourse  and  communication 
between  the  parties,  and  therefore,  on  the 
authority  of  Zinc  Corporation  v.  Einelt,  (114 
L.  T.  Ren,  222;  (1916)  1  K.  B.  541),  tbe  agree- 
ment had  become  illegal  and  was  dissolved;  aud 
(2)  that  the  effect  of  supending  tbe  deliveries  would 
be  to  protect  the  defendants'  trade  daring  the  war 
and  to  enable  the  defendants  upon  tbe  oon elusion 
of  peace  to  resume  their  trade  ub  speedily  aud  in  as 
great  a  volume  as  possible  and  so  as  to  diminish 
the  effect  of  war  on  the  commercial  prosperity  of 
the  enemy  country,  which  it  is  the  objeot  of  this 
country  during  the  war  to  destroy  (per  Swinfen 
Eady,  L.J.  114  L.  T.  Rep.,  at  p.  227),  and  that 
consequently  the  agreement  is  void. 

To  Ibis  tbe  defendants  reply  (1)  that  the  first 
contract  did  not  involve  commercial  intercourse 
with  the  enemy  because  the  second  contract  pro- 
vided that  all  former  contracts  were  to  be  con- 
sidered as  expired  on  tbe  1st  March  1915,  and  tbe 
writ  in  this  case  was  issued  on  the 4th  Aug.  1916; 
(2)  that  dslivertes  under  the  second  contract  were 
not  to  begin  till  tbe  1st  Feb.  1915,  and  that 
in  fact  no  deliveries  bad  been  made,  or,  putting 
the  two  points  shortly,  it  was  said  that  no  com- 
mercial intercourse  was  involved  because  tbe  first 
contract  had  expired  and  the  second  had  not 
begun ;  and  (3)  that  neither  undor  the  special  juris- 
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diotiou  under  which  the  court  is  trying  this  case  I 
•—vis.,  the  Legal  Proceeding*  against  the  Enemy  I 
Act  1915— nor  at  common  law  could  the  court 
take  into  consideration  tbe  effect  which  would  be 
caused  by  holding  that  the  deliveries  weie  ens* 
pended  till  after  tbe  war. 

It  was  urged  that  at  the  conclusion  of  tbe  war 
frjdirg  would  be  legal  between  tbe  plaintiffs 
and  defendants,  and  that  tbo  words  of  Swinfen 
Eady,  L.J.  above  cited  have  been  disapproved 
in  the  speech  of  Lord  Parker  iu  the  case  of 
Daimler  Company  v.  Continental  Tyre  Company 
(114  L.  T.  Rep.  1049;  (191G)  2  App.  Oaa.  SOS,  at 
p.  347). 

I  now  turn  to  tbe  first  point— viz.,  that  the 
contract  involved  commercial  intercourse  and  is 
therefore  illegal  and  is  dissolved.  It  is  con. 
venient  to  deal  first  with  tbe  second  of  tbe  two 
contracts,  tbat  dated  the  9th  Oct.  1913. 

Mr.  Fielding,  the  chairman  of  the  plaintiff 
company,  who  was  called  and  whose  evidence  I 
accept,  said  that  tbe  contract  would  involve  daily 
communication  between  plaintiffs  and  defen- 
dants by  letter  and  telegram;  that  under 
clause  12  the  defendants  had  to  declare  in  writing 
not  later  than  the  1st  Jxa.  of  each  year  tbe  total 
quantity  of  fines  and  lumps— tbat  is  to  say,  of 
crushed  and  uncrnahed  ore — wbioh  they  desired 
delivered  during  tbe  year,  and  what  quantity  of 
each  size  was  to  be  delivered  at  partioular  ports ; 
tbat  upon  tbat  declaration  in  writing  by  the 
defendants  depended  the  whole  of  the  plaintiffs' 
programme  at  tbe  mine  for  the  coming  year.  He 
further  said  tbat  tbe  plaintiffs  bad  to  charter 
ships  long  in  advance  of  tbe  time  at  which  they 
were  required,  and  he  pointed  to  numerous  other 
clauses  of  a  similar  character  with  a  view  of 
showing  that  tbey  postulated  constant  com* 
mercial  intercourse  between  tbe  parties. 

I  am  satisfied  that  the  contract  would  involve 
such  intercourse,  and  proceed  to  consider  the 
defendants'  point  that  as  deliveries  were  not  to 
begin  till  February  of  1915,  and  tbat  as,  according 
to  their  contention,  the  effect  of  the  force  majeure 
clause  wsb  only  to  suspend  deliveries,  no  com- 
mercial intercourse  was  in  fact  possible  after  an 
outbreak  of  war. 

In  my  view  this  is  not  correct.  It  seems  to  me 
tbat  olause  12  is  one  which  precedes  delivery,  and, 
while  agreeing  that  the  effect  of  clause  15  is  to 
suspend  deliveries,  the  question  of  delivery  does 
not  arise  till  clause  12  baa  operated.  I  think, 
therefore,  that  clause  12  is  not  suspended  during 
the  war.  I  equally  think  that  clause  19,  which 
which  deals  in  part  with  the  pereonnel  of  the 
defendant  firm,  is  not  suspended.  Still  further  I 
think  tbat  clause  18,  referring  to  arbitration,  is 
not  suspended,  as  is  evidenced  by  the  fact  tbat 
the  defendants  themselves  took  out  a  summons  to 
stay  the  present  action  under  tbat  very  clause. 
In  respect  of  this  contract  1  desire  to  quote  the 
words  of  Swinfen  Eidy,  L.J..  when  discussing  the 
Zinc  case  contract  At  p.  226  he  says :  "  There  are 
other  clauses,  including  the  arbitration  clause  21 
of  the  agreement  of  li»08,  all  pointing  to  tbe 
necessity  of  intercourse,  although  deliveries  may 
be  suspended  under  clause  17,  thus  rendering  the 
performance  of  the  contract  illegal."  In  my  view 
this  agroeruent  stande  on  tbe  same  footing,  and  I 
am  of  opinion  that  it  does  involve  commercial 
intercourse  with  tbe  enemy,  and  has  tboroforo 
become  illegal  and  is  ditujlved. 


1  now  turn  to  the  second  point— viz,  that 
deliveries  after  the  war  would  assist  the  enemy 
by  enabling  the  defendants  to  resume  their  trade, 
and  consequently  the  agreement  is  void.  I  have 
already  cited  the  words  of  Swinfen  Eady,  L.J.  on 
the  effect  of  suspending  deliveries  and  allowing 
them  to  be  completed  after  the  war.  It  is  said 
that  his  reaaoning  has  been  disapproved  by  Lord 
Parker.  1  doubt  if  that  is  so,  but  it  is  not  neces- 
sary, after  my  first  finding,  for  me  to  decide  the 
point,  but  I  think  it  right  to  ascertain  the  facte 
in  case  they  become  important  before  a  higher 
tribunal. 

Mr.  Fielding  gave  evidence,  but  it  was  objected 
to  by  Mr.  Compston,  although  I  took  it  de  bene 
esse.  The  facta  are  as  follows  :  Tbe  ore  whieh  is 
shipped  by  tbe  plaintiff*  to  the  defendants  is  of 
the  greatest  possible  commercial  use.  After 
passing  through  various  chemical  and  mechanical 
processes  it  can  be  used  for  explosives,  for  fer- 
tilisers, and  for  dyes  ;  it  is  important  for  nearly 
every  industry  in  Germany,  and,  further,  Mr. 
Fielding  said  that  the  effect  of  suspending 
deliveries  would  be  to  stop  the  plaintiffs'  busi- 
ness during  the  war,  and  to  tie  it  up  after.  I 
accept  that  as  correct,  and  am  satisfied  that  the 
result  of  such  a  suspension  would  be  to  assist 
German  trade,  and  to  hinder  the  plaintiff*'  busi- 
ness. If  the  learned  counsel  for  tbe  defendants 
is  wrong  in  aajing  that  the  remarks  of  Swinfen 
Eady,  L  J.  must  be  taken  to  be  disapproved  by 
Lord  Parker,  this  is  an  additional  reason  for 
holding*  the  agreement  void. 

I  will  now  deal  with  the  first  contract,  but,  after 
my  findings  in  respect  of  the  second  one,  the 
matter  is  not  important.  If  the  contract  is  still 
in  existence,  1  think  it  illegal  and  dissolved  for 
similar  reasons  to  those  already  stated  in  respect 
of  tbe  second  contract.  If  it  has  become  merged 
into  or  put  an  end  to  by  the  second  contract  the 
discussion  is  academic,  because  either  it  has  ceased 
to  exist  or  is  merged  into  a  contract  which  is 
illegal  and  void. 

In  the  result  I  am  of  opinion  that  the  plaintiffs 
are  entitled  to  the  declaration  asked  for. 

Judgment  for  plaintiffs. 

Solicitors:  Slaughter  and  May;  William  A. 
Crump  and  Son. 


March  19,  20,  and  29, 1917. 

(Before  Sankby,  J.) 

Rio  Tihto  Company  Limitbd  v.  Vebbimikotb 
Komcs  and  Laubahuttb  Actibr.Ukskll- 
schaft  Foe  Bkbobau  and  Huttbwbbtriku 
amd  Rio  Tibto  Com  pah  t  Limited  v.  Dyna- 
mit  Actibh-Gbsbllbghaft.  (a) 

Contract — War— Alien  enemy — Suspension  clause 
— Effect  of  declaration  of  war — Legal  proceedings 
agaxnst  the  Enemy  Act  1915  (5  Qeo.  5,  c.  36). 

Contracts  made  before  the  war  with  German  firms 
are  illegal  and  dissolved  as  from  the  declaration 
of  a  state  of  war  between  Great  Britain  and 
Germany,  upon  the  around  of  public  policy  as 
involving  intercourse  with  the  enemy. 

Action  in  the  Commercial  list  tried  by  8ankey,  J. 
Tbe  plaintiffs  claimed  declarations  that  oertatn 

(••  BaporUd  bj  T.  W.  Moss  AN,  Esq..  B*rrUUr-«t-LAw. 
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contracts  for  the  supply  of  sulphur  ore  were 
abrogated  and  avoided  By  the  existence  of  a  state 
of  war  between  Great  Britain  and  Germany,  and 
that  the  plaintiffs  were  released  and  absolved  from 
any  doty  or  obligation  to  observe  or  perform  the 
said  agreements,  without  prejudice,  however,  to 
liabilities  then  already  incurred. 

The  said  agreements  contained  a  clause  pro- 
viding {inter  alia)  that  in  all  cases  of  Jorce 
majeure,  including  war,  strike,  quarantine,  <tc., 
which  should  prevent  the  plaintiff*  from  Bhippirjg 
the  ore  or  delivering  tame  or  delaying  the 
delivery,  their  obligation  under  the  said  agree* 
mate  should  be  postponed  for  the  duration  of 
inch  impediments  and  their  consequences,  and 
the  obligations  of  the  defendants  to  receive  under 
the  said  agreements  should  be  postponed  if  and 
as  long  as  similar  reasons  should  prevent  their 
receiving  such  ore. 

The  defendants  contended  that  upon  the  true 
construction  of  the  said  agreements  the  operation 
thereof  ie  suspended  during  the  existenoe  of  a 
ttate  of  war  between  Great  Britain  and  Germany, 
and  were  not  abrogated  nor  avoided  by  reason  of 
the  war.  They  further  Baid  that  the  agreements 
were  made  in  Germany,  and  were  to  be  per- 
formed in  Germany  and  are  subject  to  the  laws 
of  Germany. 

A.  Grant,  K.O.  and  Micklethwait  for  the 


J.  A.  Compiton,  K.O.  and  A.  Cohn  for  the 
defendants.  Cur.  adv.  vult. 

March  29. — Sa.hk by,  J.  delivered  the  following 
written  judgment: — With  regard  to  the  actions 
by  the  Rio  Tinto  Company  against  the 
Company,  which  for  shortness  I  will  call  the 
Eonigs  CompaDy,  and  against  the  company 
which  for  shortness  I  will  call  the  Dynamit  Com- 
pany, the  plaintiffs  in  theee  cases  claim  similar 
declarations  to  those  asked  for  in  the  Eritl  Buber 
case  (ante,  p.  44) ;  in  respeot,  so  far  as  the  Konigt 
case  is  ooncerned,  of  two  agreements  dated  respec- 
tively the  7th  Feb.  1911  and  the  17th  March  1913, 
sad  in  respect,  as  far  as  the  Dynamit  case  is  con- 
cerned,  of  two  dated  the  19th  Jan.  1910  and  the 
28th  Jan.  1913. 

To  a  very  large  extent  the  considerations  which 
apply  in  that  case  apply  to  the  present  ones,  and 
it  was  agreed  that  the  evidence  called  should  be 
deemed  to  apply,  muiatit  mutandit,  to  all  the 
cases,  bat  those  now  under  consideration  were 
■aid  to  have  three  points  of  difference :  (1)  The 
defendants  oontonded  that  these  were  German 
contracts,  to  be  construed  by  German  law,  and 
there  was  no  evidence  that  they  were  illegal  by 
such  law;  (2)  the  plaintiffs  contended  that  the  word 
"war"  in  the  force  majeure  olausedid  not  include 
war  between  Germany  and  England;  and  (3)  that 
there  was  a  restrictive  clause  in  the  contracts,  at 
any  rate  in  the  Konigi  case,  under  which  they 
bound  themselves  to  offer  the  sulphur  ores  bought 
under  the  agreements  to  no  other  than  certain 
specified  customers,  most  of  whom  were  alien 
enemies  (that  is,  German),  and  some  of  whom  were 
allies  (that  is,  Russian),  and  as  a  consequence  the 
agreements  were  void. 

In  addition  to  the  evidence  given  in  the  first 
cue,  there  was  that  of  a  Mr.  Cliffe,  that  deliveries 
have  been  made  under  each  of  the  four  contraots 
in  question. 


The  only  other  dispute  of  fact  was  the  correct 
translation  of  ths/orce  majeure  clause,  as  to  which 
there  wan  a  controversy  whether  certain  German 
words  were  correctly  rendered  into  English  by 
the  word  "suspended,"  or  whether  they  meant 
"postponed." 

I  accept  the  evidence  given  by  the  plaintiffs' 
translator,  and  hold  that  the  proper  rendering 
is  "  suspended,"  and  that  the  clause  as  it  appears 
in  the  plaintiffs'  translation  is  correct.  I  am  of 
opinion  that  the  contention  of  the  defendants  is 
right,  that  these  are  German  contraots,  to  be  con- 
strued by  German  law,  for  the  reasons  given  by 
them. 

I  am  satisfied,  however,  for  reasons  similar  to 
those  in  the  first  case,  that  these  contracts  also 
involve  constant  commercial  intercourse  with  the 
enemy.  I  do  not  think  any  useful  purpose  would 
be  served  by  my  going  through  the  points  again 
at  length. 

Although  there  ia  no  clause  in  any  of  them 
similar  to  clause  12  in  the  Ertel  Bieber  contract, 
because  the  stipulations  as  to  quantity  and 
quality  of  deliveries  are  such  as  to  give  an  option 
to,  and  not  to  impose  an  obligation  on,  the  defen- 
dants, there  are  other  clauses,  notably  those  pro- 
viding for  times  of  delivery  and  for  arbitration, 
which  necssitato  commercial  intercourse  between 
the  parties.  Over  and  above  that,  there  is  the 
evidence  of  Mr.  Fielding  as  to  the  necessity  of 
providing  for  tonnage  beforehand,  and  as  to  the 
effect  on  German  trade  and  the  plaintiffs' 
business  of  a  suspension  of  tho  deliveries. 
Further  than  that,  there  is  no  question  here  of 
the  agreement  having  either  terminated  or  not 
having  commenced,  as  there  is  the  evidence  of 
Mr.  Cliffe  that  some  deliveries  have  been  made 
under  each  of  the  four  contracts.  Holding  as  I 
do  that  according  to  English  law  these  con- 
tracts are  illegal  and  dissolved  upon  the  ground 
of  public  policy  as  involving  intercourse  with  the 
enemy,  the  question  of  their  validity  under 
German  law  is  immaterial,  for  they  are  contracts 
whioh  it  is  illegal  for  a  British  subject  to  remain 
bound  by,  as  was  said  by  Turner,  L.J.  in 
Hope  v.  Hope  (1857,  8  De  G.  M.  &  G.  731,  at 
p.  743):  "When  the  courts  of  one  country  are 
called  upon  to  enforce  contracts  entered  into 
in  another  country,  the  question  to  be  considered 
is  not  merely  whether  the  contract  sought  to  be 
enforced  is  valid  according  to  the  laws  of  the 
country  in  which  it  was  entered  into,  but  whether 
it  is  consistent  with  the  laws  and  policy  of  the 
country  in  whiob  it  is  sought  to  be  enforced.  A 
contract  may  be  good  by  the  law  of  another 
country,  but  if  it  be  in  breach,  fraud,  or  evasion  of 
tbe  law  of  this  country,  or  contrary  to  its  policy, 
the  courts  of  this  country  cannot,  as  I  conceive, 
be  called  upon  to  enforce  it."  When  a  contract  is 
illegal  and  against  public  policy  in  England,  I  do 
not  think  it  can  be  enforceable  merely  because  it 
was  made  in  Germany :  see  Routillon  v.  Routillon 
(42  L.  T.  Rep.  679;  14  Ch.  Div.  351),  by  Fry,  J., 
at  p.  369,  where  be  says :  "  It  seems  to  mo  almost 
absurd  to  suppose  that  the  courts  of  this  country 
should  enforce  a  contract  which  thoy  consider  to 
be  against  publis  policy  simply  because  it  happens 
to  have  been  made  somewhere  else  " ;  and  see, 
further,  Professor  D.cey'e  book  on  Conflict  of 
Laws,  2nd  edit.,  p.  519,  where  he  says:  "A 
contract  (whether  lawful  by  its  proper  law  or  not) 
is  invalid  if  it  or  the  enforcement  thereof  is 
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opposed  to  English  interest!  of  State  or  to  the 
policy  of  English  law,  or  to  the  moral  rules 


upheld  by  English  law. 
It  is  true  that  in  one 


the  court  is  uot 


being  asked  to  directly  enforce  a  contract,  but  I 
tbink  the  obiect  of  the  Legal  Proceedings  against 
the  Enemy  Act  1915  ie  to  enable  a  British  subject 
to  obtain  against  an  enemy  defendant  a  declara- 
tion as  to  the  effect  of  the  present  war,  not  only 
on  hia  rights,  bat  on  his  liabilities  under  an 
agreement  entered  into  before  the  outbreak  of  the 
war. 

A  plaintiff  entitled  to  claim  a  declaration  that 
he  has  a  right  to  enforce  a  contract  must  equally, 
in  my  Tiew,  be  entitled  to  claim  a  declaration  that 
he  has  a  right  to  disavow  one. 

The  object  of  the  plaintiff*  here  it  to  override 
the  contract,  not  to  enforce  it,  and  contracts  which 
involve  intercourse  with  alien  enemies,  as  this  sue 
does,  are  contracts  which  are  illegal  and  dissolved, 
and,  in  my  opinion,  the  plaintiffs  are  entitled  to  , 
the  relief  asked.  Under  these  circumstances  it  is 
not  necessary  for  me  to  give  a  decision  on  the  two 
additional  points  taken  by  the  plaintiffs — namely, 
that  the  force  majeure  clause  does  not  include  the 
event  of  a  war  between  Great  Britain  and 
Germany,  and  upon  the  question  of  the  restrictive 
olause  which  they  allege  makes  the  contract 
▼oid. 

In  the  result  the  plaintiffs  are  entitled  to  the 
declaration  which  they  ask  for. 

Judgment  for  plaintiffi. 

Solicitors :  Slaughter  and  May  ;  William  A. 
Crump  and  Son. 


March  28,  29,  and  April  26, 1917. 
(Before  Atkin,  J.) 
Associated  Oil  Carriers  Limited  v.  Union 
Insurance  Society  or  Canton  Limited,  (a) 
Marine  insurance— Chartered  freight— Anticipated 
profit— Germa  n  charterers— Non-disclosure —  War 
— Illegality  of  contract  of  affreightment — Loss  by 
restraint  of  princes — No  notice  of  abandonment — 
Total  loss— Constructive  total  loss — Marine  Insur- 
ance Act  1906  (6  Ediv.  7,  c  41),  ss.  18,  61,  62. 

By  a  charter  party  dated  the  20th  Jan.  1913  the 
pliintiffs  chartered  the  steamer  B.  to  a  Oerman 
company  for  consecutive  voyages  for  three  years, 
from  the  commencement  of  loading  the  first  cargo 
thereunder.  On  the  Slst  July  1914  the  plaintiffs 
instructed  their  brokers  to  take  out  a  policy  of 
insurance  against  war  risks,  on  freight  and  (or) 
anticipated  profit  on  a  voyage  of  the  steamer  from 
Portland  to  Houmania  and  back  to  certain  specified 
ports.  The  policy  was  under written  by  the  defen- 
dants, but  the  plaintiffs  did  not  disclose  the  fact 
Uiat  the  charterers  were  Oerman.  On  the  4th  Aug. 
1914  war  broke  out  between  England  and  Germany, 
and  the  plaintiffs  cabled  instructions  to  the  matter 
of  the  steamer  at  Gibraltar  to  abandon  the  insured 
voyage  and  proceed  to  Nor  folk, Virginia,  for  orders. 
No  notice  of  abandonment  teas  given  to  the  defen- 
dants until  the  27th  Aug.  1914. 

Held,  that  the  plaintiffs  had  established  that  there 
uxisa  total  loss  by  a  peril  insured  against,  because 
on  the  outbreak  of  war  the  contract  of  affreightment 

i  a>  Htporttd  by  T.  W.  Mouu,  Bag.,  Buiri«tar-at-Lsw. 


became  illegal,  and  the  freight  was  lost  to  the  owners 
through  restraint  of  princes.  The  loss  was  an 
actual  loss  and  not  a  constructive  total  loss,  and  no 
notice  of  abandonment  was  necessary. 
H*U,  also,  that  non-disclosure  ot  the  fact  that  the 
charterers  were  German  did  not  avoid  the  policy, 
became  on  the  dale  of  taking  ovt  the  policy  that 
fact  would  not  have  inftutneed  the  underwriters' 
judgment. 

Action  in  the  Commercial  list  tried  before 
Atkin,  J.  without  a  jury. 

The  plaintiffs  were  the  owners  of  the  Oil  tank 
steamer  Baku  Standard,  and  they  claimed  total 
loss  on  a  policy  of  insurance  upon  freight  and  (or) 
anticipated  profit  on  a  voyage  of  that  steamer 
from  Portland  to  Kustendji,  in  Roumania,  and 
back  to  certain  specified  Continental  or  English 
ports.  The  policy  in  question  waa  underwritten 
by  the  defendants,  and  waa  against  war  risks  only. 
It  was  dated  the  7th  Aug.  1914,  and  was  for  an 
amount  of  20001. 

By  a  oharter-parter  dated  the  2dth  Jan.  1913 
the  plaintiffs  chartered  the  Baku  Standard  to  a 
German  company  of  Berlin.  The  charter-party 
waa  expressed  to  remain  in  foroe  for  consecutive 
voyegesover  three  years  from  the  commencement 
of  loading  the  first  cargo  thereunder.  On  the 
14th  July  1914  the  steamer  was  at  Vlaardingen,  and 
the  plaintiffs'  agents  were  in  correspondence  with 
the  German  charterers  to  obtain  information  as  to 
the  steamer's  next  loading  port  Before  obtain- 
ing the  information  they  obtained  an  insurance  on 
"chartered  freight"  per  the  steamer  at  and  from 
Vleardingen  to  a  port  or  ports  in  the  Black  Sea, 
and  thence  to  ports  in  the  United  Kingdom 
cr  Continent  between  Bordeaux  and  Ham- 
burg, both  inclusive.  This  policy  did  not 
cover  war  risks.  The  owners  continued  to 
experience  difficulty  in  getting  the  charterers  to 
name  a  loading  port  On  the  27th  July  the 
charterers  cabled  that  they  declared  the  charter 
terminated  in  consequence  of  the  war  between 
Austria  and  Serbia  rendering  shipping  to  Rou- 
mania impossible.  The  owners  firmly  declined  to 
aocept  this  view  of  the  rights  of  the  partioe,  and 
eventually  on  the  Slst  Jnly  the  charterers 
withdrew  their  former  cable  and  cabled  instruc- 
tions for  the  steamer  to  proceed  to  Kustendji 
immediately.  By  this  time  the  steamer  bad 
arrived  at  Portland  and  was  awaiting  orders. 
Upon  receipt  of  those  instructions  the  plaintiffs' 
agents,  Messrs.  Jacobs,  gave  telephone  instruc- 
tions to  Messrs.  Willis,  Faber,  and  Co.,  insurance 
brokers,  to  take  out  the  policy  in  question  against 
war  risks.  The  policy  is  expressed  to  be  not,  as  in 
the  former  ordinary  risk  policy,  on  "  chartered 
freight,"  but  in  "freight  and  (or)  anticipated 
profit  ''  per  the  Baku  Standard  at  and  from 
Portland  to  Kustendji  and  back  to  ports  in  the 
United  Kingdom  and  (or)  the  Continent,  excluding 
Germany  or  Russia,  but  including  any  French 

Krt  in  the  Mediterranean.  On  the  same  day 
Bssrs.  Jacobs  wrote  to  Messrs.  Willis,  Faber, 
and  Go.  purporting  to  oonfirm  "having 
instructed  you  and  also  your  Laving  placed 
on  our  aoooont  insurance  on  •  chartered 
freight'  "  But  on  the  same  day  Messrs.  Willis, 
Faber,  and  Co.  reported  having  insured  "on 
freight  and  (or)  anticipated  profit,"  and  the 
cover  note  waa  received  without  demur.  On  the 
4th  Aug.  Messrs.  Jacobs  cabled  instructions  to 
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Lloyd's  at  G ibr altar  to  instruct  the  steamer  to 
await  orders  on  arrival  there.  , On  the  6th  Aug. 
the  steamer  arrived  at  Gibraltar  and  awaited 
orders.  War  had  on  the  4th  Aug.  broken  out 
between  England  and  Germany.  On  the  11th  Aug. 
the  owners  instrncted  the  captain  to  proceed  to 
Norfolk,  Virginia,  for  orders;  and  on  the  13th  Aug. 
directed  him  to  proceed  first  to  Las  Palmas  to 
coal  and  then  to  Norfolk.  The  captain  sailed 
according  to  instructions,  and  on  the  19th  Aug., 
while  on  the  voyage  to  Norfolk,  was  requisitioned 
by  the  Admiralty. 

A  Adair  Roche,  K.C.  and  B.  I.  Simey  for  the 
plaintiffs. — Inasmuch  as  after  the  4th  Aug.  it 
became  illegal  for  the  owner  to  fulfil  the  charter 
made  with  an  alien  enemy,  there  has  been  a  total 
loss  of  freight  by  restraint  of  prince*.  See 

British  and  Foreign  Marine  Insurance  Company  v. 
Banday  and  Co.,  13  Asp.  Mar.  Ltw  Caa.  280; 
114  L.  T.  Kep.  521  ;  (10 16)  1  App.  Caa.  650. 

There  is,  therefore,  a  total  loss  by  a  peril  insured 
against. 

AfoelTwtaon,  K.O.  and  22.  A.  Wright  for  the 
defendants. — This  case  is  distinguishable  from 
British  and  Foreign  Marine  Insurance  Company 
v.  Sunday  and  Go.  (ubi  tup.).  In  Sunday' i  case  the 
insurance  was  on  cargo,  and  the  whole  adventure 
was  frustrated.  In  the  present  oase  the  insoranoe 
is  on  freight  generally.  It  is  true  that  the  par- 
ticular chartered  freight  was  lost ;  but  there  was 
nothing  to  prevent  the  steamer  from  proceeding 
on  the  insured  voyage.  There  is  in  this  oase  not 
a  total  loss  at  all.  If  the  vessel  had  earned  any 
freight  after  proceeding  on  the  voyage,  there 
would  have  been  no  loss.  See 

Everik  v.  Smith,  1814,  2  M.  *  S.  278. 

In  any  case  the  underwriters  do  not  take  upon 
themselves  the  risk  of  the  freight  market  falling 
in  consequence  of  the  war.  If  there  is  •  loss,  it  is 
a  constructive  total  loss,  and  the  plaintiffs  have 
failed  to  give  notice  of  abandonment  within  the 
proper  time.  Moreover,  it  wss  a  material  fact 
for  the  underwriter  to  know  that  the  charterers 
were  German.  Would  a  prudent  underwriter 
have  insured  the  risk  if  he  had  been  told  that  fact  P 
That  is  the  test  on  the  question  of  concealment. 
The  policy  is  void  for  non-disolosure  of  the  fact 
that  the  charterers  were  Germans. 

Cur,  adv.  vult. 
April  26. — The  following  judgment  was  read  by 

Atk  i  n,  J.— This  is  a  claim  by  the  plaintiffs,  the 
owners  of  the  oil  tank  steamer  Baku  Standard, 
against  the  defendants  on  a  policy  of  insurance 
upon  freight  on  a  voyage  from  Portland  to 
KuRtend j i ,  in  Roq mania,  and  back  to  Continental 
or  English  ports  as  therein  mentioned.  The  policy 
is  against  war  risks  only.  The  defendants  say 
that  there  was  no  loss,  or,  if  there  was,  it  was 
*  constructive  total  loss,  and  that  notice  of 
abandonment  was  not  given,  or,  if  given,  not 
given  in  time;  and  they  further  plead  that  the 
policy  ia  void  for  non-disclosure  of  a  material  fact 
—viz  ,  that  the  freight  risk  was  freight  which 
would  be  due  under  a  charter  to  a  German 
company  resident  in  Germany. 

The  facts  appear  to  be  that  by  a  charter-party 
dated  the  20th  Jan.  1913  the  plaintiffs  chartered 
the  Baku  Standard  to  a  German  company  of 
Berlin.  The  charter-party  was  expressed  to  remain 
Vol*  XIV.,  N.  S. 


in  force  for  consecutive  voyages  over  three  years 
from  the  commencement  of  loading  the  first  cargo 
thereunder.  On  the  14th  July  the  steamer  was  at 
Vlaardingen,  and  the  plaintiffs'  agenta,  Messrs. 
Jacobs  and  Co.,  were  in  correspondence  with  th« 
German  charterers  to  obtain  information  as  to 
her  next  loading  port.  Before  obtaining  it  they 
obtained  an  insurance  on  "  chartered  freight "  per 
the  steamer  at  and  from  Vlaardingen  to  a  port  or 
ports  in  the  Black  Sea,  and  thence  to  ports  in  the 
United  Kingdom  or  Continent  between  Bordeaux 
and  Hamburg,  both  inclusive.  This  policy  did  not 
cover  war  risks.  The  owners  continued  to 
experience  difficulty  in  getting  the  charterers  to 
name  a  loading  port.  On  the  27th  July  the 
charterers  cabled  that  they  declared  the  charter 
terminated  in  consequence  of  the  war  between 
Austria  and  Serbia  rendering  shipping  to 
Roumania  impossible.  The  owners  firmly 
declined  to  accept  this  view  of  the  rights  of 
the  parties,  and  eventually  on  the  31st  July  the 
charterers  withdrew  their  former  oable  and  cabled 
instructions  for  the  steamer  to  proceed  to 
Kustendji  immediately.  The  steamer  had  now 
arrived  at  Portland  and  was  awaiting  orders. 
Upon  receipt  of  those  instructions  Messrs. 
Jacobs  gave  telephone  instructions  to  Messrs. 
Willis,  Faber,  and  Co.,  insurance  brokers,  to  take 
out  the  policy  in  question  against  war  risks.  The 
policy  is  expressed  to  be  not,  as  in  the  former 
ordinary  risk  policy,  on  "  chartered  freight,"  but 
on  freight  and  (or)  anticipated  profit "  per  the 
Baku  Standard  at  and  from  Portland  to 
Kustendji  and  back  to  ports  in  the  United 
Kingdom  and  (or)  the  Continent,  excluding 
Germany  or  Russia,  but  including  any  French 
port  in  the  Mediterranean.  On  the  same  day 
Messrs.  Jacobs  wrote  to  Messrs.  Willis,  Faber, 
and  Co  purporting  to  confirm  "  having  instructed 
you,  and  also  your  having  placed  on  our  account 
insuranoe  on  'chartered  freight"*  But  on  the 
same  day  Messrs.  Willis,  Faber,  and  Go.  reported 
having  insured  "  on  freight  and  (or)  anticipated 
profit,"  and  the  cover  note  was  received  without 
demur.  I  have  no  doubt  that  the  change  of 
language  from  the  former  policy  was  intentional, 
and  probably  due  to  the  charterers'  threat  on 
the  27th  July  to  terminate  the  charter.  The 
Baku  Standard  proceeded  forthwith  upon  her 
voyage.  On  the  4th  Aug.  Messrs.  Jacobs 
cabled  instructions  to  Lloyd's  at  Gibraltar  to 
instruct  the  steamer  to  await  orders  on  arrival 
there.  On  the  6th  Aug.  the  steamer  arrived  at 
Gibraltar  and  awaited  orders.  War  had  on  the 
4th  Aug.  broken  out  between  England  and 
Germany.  On  the  11th  Aug.  the  owners 
instructed  the  captain  to  proceed  to  Norfolk, 
Virginia,  for  orders;  and  on  the  13th  Aug. 
directed  him  to  proceed  first  to  Las  Palmas  to 
coal,  and  then  to  Norfolk.  On  the  15th  Aug. 
the  captain  sailed  in  accordance  with  these 
instructions.  The  steamer  arrived  at  Norfolk, 
and  on  the  19th  Aug.,  while  on  a  voyage  there, 
was  requisitioned  by  the  Admiralty. 

I  am  satisfied  that  in  taking  the  course  they 
did  after  the  outbreak  of  the  war.  the  owners 
acted  prudently  and  reasonably.  Their  charter 
was  dissolved  by  the  war,  and  I  think  it  was 
established  that  at  this  time  there  was  no 
reasonable  prospect  of  obtaining  either  a  charter 
or  any  freight  engagement  at  Kustendji  for  the 
steamer.   I  do  not  think  any  prudent  uninsured 
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owner  under  the  circumstance*  would  hare  pro- 
ceeded on  the  insured  voyage. 

Upon  these  facts  the  plaintiff*  contend  that 
there  has  been  a  total  lose  of  freight  by  restraint 
of  princes,  inasmuch  as  after  the  4th  Aug.  it 
became  illegal  by  English  law  for  the  owner  to 
fulfil  the  obarter  made  with  an  enemy,  and  the/ 
rely  on  the  decision  in  Brititk  and  Foreign 
Marine  Inntranoe  Compmy  v.  Sanday  and  Co. 
(IS  Asp,  Mar.  Law  Cas.  289;  1U  L.  T.  Rep. 
521;  (1916)  1  App.  Oaa.  650).  On  the  other 
hand,  the  defendants  contend  that  the  two  cases 
differ.  In  British  and  Foreign  Marin*  Inmranc* 
Company  v.  Sunday  and  Co.  [tup.)  it  was  said 
that  the  insurance  was  on  cargo,  and  the  whole 
adventure  was  frustrated.  Here  the  insurance  is 
on  freight  generally.  It  ia  true  that  the  particular 
chartered  freight  at  risk  was  lost ;  but  there  was 
nothing  to  prevent  the  steamer  from  proceeding  on 
the  insured  voyage.  If  she  had  earned  any  freight 
after  proceeding  on  the  voyage,  there  would  have 
been  no  loss  (Evert A  v.  Smith,  1814,  2  M.  A  S. 
278),  and  in  any  oaae  the  underwriters  do  not 
take  upon  themselves  the  risk  of  the  freight 
market  falling  in  consequence  of  war. 

In  my  opinion  the  plaintiffs  establish  that  there 
was  a  total  loss  by  a  peril  insured  against.  I 
think  it  is  true  this  was  not  intended  to  cover 
merely  the  chartered  freight.  I  do  not  pause  to 
consider  whether  any  meaning  can  be  attached  to 
the  words  "and  (or)  anticipated  profit,"  although 
I  cannot  think  of  any  insurable  interest  decori bed 
by  such  words  which  would  not  be  covered  by 
the  word  ."freight."  Bat  I  think  that  the 
insurance  would  have  covered  a  loss  of  freight, 
though  the  steamer  bad  started  on  the  insured 
voyage  freed  from  the  charter  altogether.  Never- 
theless, the  insurance  clearly  covers  chartered 
freight;  the  risk  in  respect  of  suoh  freight 
attached  as  soon  as  the  vessel  began  the  insured 
voyage,  and  the  owners  had  an  insurable  interest 
in  the  chartered  freight  at  the  outbreak  of  the 
war.  That  freight  they  have  lost,  and  lost 
because  on  the  outbreak  of  the  war  British  law 
forbade  them  to  fulfil  the  contract  of  affreight- 
ment; in  other  words,  forbade  tbem  t  o  proceed 
to  Kustendji  for  the  purpose  of  loading  a  cargo 
from  the  charterers.  It  is  to  be  noticed  that 
they  were  proceeding  to  Kustendjt  solely  because 
they  were  so  directed  by  the  charterers,  a 
direction  which  before  the  war  they  were  bound 
to  obey,  and  after  the  war  they  were  bound  to 
disobey.  Apart  from  the  charter,  as  I  have 
already  aaid,  on  the  6th  Aug.  do  reasonable 
person  would  have  thought  of  making  the  in- 
sured voyage.  Under  these  circumstances  it 
appears  to  me  that  the  freight  was  lost  to  the 
owners  by  restraint  of  princes. 

It  was  further  contended  that  in  any  case  the 
loss  was  a  constructive  total  loss,  so  that  notice 
of  abandonment  was  necessary.  Now,  it  appears 
to  me  that  if  a  vessel  insured  on  freight  generally 
loses  entirely  from  perils  insured  against,  the  only 
freight  in  respect  of  which  it  baa  a  contractual 
interest,  and  no  other  freight  can  be  obtained  on 
the  insured  voyage,  the  loss  is  an  actual  and 
not  a  constructive  loss.  If  other  freight  nan  be 
obtained  on  the  insured  voyage,  the  question 
might  arise  whether  it  could  be  earned  without 
an  expenditure  which  would  exceed  its  value  when 
earned,  and  the  loss  mi^bt  then  be  a  constructive 
total  loss  or  no  loss  at  all.   Here,  as  I  have  laid, 


no  freight  cou'.d  be  obtained,  and  I  think  the  loss 
an  actual  loss. 

The  question  whether  this  was  an  actual  or 
constructive  total  lose  may  be  considered  from 
another  point  of  view.  If  this  were  a  constructive 
total  loss,  what  follows  ?  By  sect  61  of  the 
Marine  Insurance  Act  1900  the  assured  may 
either  treat  the  Iosb  as  a  partial  loss  or  abandon 
the  subject  matter  insured  to  the  insurer,  and 
treat  the  loss  as  it  were  an  actual  total  loss.  The, 
question  of  abandonment  only  where  there 

has  been  in  fact  a  loss  of  the  subject-matter 
insured,  and  the  issue  iB  whether  that  Iosb  shall 
be  partial  or  actual.  It  involves  the  lose  of 
something  in  which  the  assured  has  an  insurable 
interest  at  the  time  of  the  lose.  If  a  vessel  ia 
sailing  with  cargo  on  board,  the  owners  have  a 
right  to  earn  freight  by  carrying  the  cargo  to  ite 
destination  by  that  vessel  or  a  substituted  vcfisel. 
That  right  is  the  subject  of  insurance,  and,  if 
vessel  or  cargo  be  injured,  it  may  well  be  that  the 
owner  can  abandon  to  the  underwriters  his  rights 
so  to  carry  the  cargo  as  to  enable  them  to  earn 
freight.  But  when  a  vessel  is  sailing  on  an 
outward  voyage  to  a  loading  port,  intending  to 
carry  home  cargo  in  respect  of  which  a  con- 
tractual obligation  exists,  and  in  the  course  of 
the  outward  voyage  all  the  rights  in  respect  of 
such  cargo  disappear  by  a  peril  insured  against, 
what  is  there  to  abandon  P  The  subject-matter  « 
in  respect  of  which  the  loss  is  made  has  disap- 
peared, and  there  is  nothing  left  analogous  to 
ship  or  cargo,  or  right  to  carry  forward  cargo, 
still  in  existence  which  can  be  made  over  to  the 
underwriters.  I  cannot  conceive  that  the  ship  has 
to  be  handed  over  to  the  underwriters  to  become 
a  sinking  ship.  In  such  a  case  I  do  not  think 
there  can  be  either  a  constructive  total  loss  or  an 
abandonment  The  only  question  that  can  arise 
is.  Was  there  an  actual  loss  at  all,  either  total  or 
partial  P 

But  even  were  there  a  constructive  total  Iosb  in 
this  particular  case,  I  think  that  notice  of 
abandonment  would  be  unnecessary,  for  the 
Marine  Insurance  Act  1906,  by  sect  62,  sub- 
sect  7,  declares  it  to  be  "  unnecessary  where,  at 
the  time  when  the  secured  receives  information 
of  the  loss,  there  would  be  no  possibility  of 

benefit  to  the  insurer  if  notice  were  given  to 

i  -  i» 
nitn. 

I  am  satisfied  that  the  underwriters  here  could 
have  derived  no  benefit  if  notice  had  been  given 
to  them  at  once.  Notice  of  abandonment  was 
not  given  till  the  27th  Aug.  If  it  had  to  be  given, 
I  think  that  it  was  given  too  late.  The  voyage 
had  then  been  abandoned  and  the  ship  was  at 
Norfolk,  Virginia,  and  the  underwriters  had  not 
been  consulted  as  to  her  movements.  But 
for  the  reasons  I  have  given  I  think  this 
immaterial. 

The  further  point  that  remains  to  be  dealt  with 
is  the  question  of  non  disclosure.  It  is  aaid  that 
the  fact  that  the  charterer  was  a  German  was  a 
material  circumstance  that  ought  to  have  been 
disclosed.  The  test  is,  would  it  influence  the 
judgment  of  a  prudent  insurer  in  fixing  the 
premium  or  determining  whether  he  would  take 
the  risk  P  (Marine  Insurance  Aot  1906,  s.  18, 
sub  s.  2). 

In  view  of  the  law  as  laid  down  in  Britith  and 
Foreign  Marino  Intvrance  Coir  piny  v.  Bandoy 
and  Co.   (13  Asp.  Mar.  Law  Ca*.  289;  114 
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L.  T.  Bep.  521 ;  (1916)  1  App.  Cm.  650),  I  think 
there  can  be  no  doabt  to  at  such  fact  was 
actually  material.  But  I  am  satisfied  from  the 
evidence  called  before  me  that  on  the  31«t  July 
1914  no  underwriter  would  bave  been  influenced 
by  tbia  oiroum stance,  for  tbe  simple  reason  that  it 
would  never  have  occurred  to  him  that  tbe 
inability  to  deliver  which  arose  in  the  circum- 
stances of  this  case  could  constitute  a  loss  by 
perils  insured  against.  I  have  had  gentlemen  of 
great  experience  in  the  underwriting  world  called 
before  me  on  both  sideband  the  witnesses  for  tho 
defence  were  as  emphatic  as  those  for  tbe  plain- 
tiffs  in  asserting  that  the  risk  in  British  and 
Foreign  Marine  Insurance  Company  v.  Sanday 
and  Co.  (ubi  svp.)  did  not  enter  into  the  matter. 
Counsel  for  the  defendants,  however,  bravely  threw 
over  his  witnesses  on  this  point  He  said  that  a 
prudent  insurer  within  the  meaning  of  the 
section  must  be  taken  to  know  the  law,  and 
to  know  that  the  law  was  as  laid  down  in  tbe 
case  of  British  and  Foreign  Marine  Insurance 
Company  v.  8andoy  and  Co.  {tup.).  Knowing  so 
much,  he  would  clearly  bave  been  influenced.  1 
think  that  this  standard  of  prudence  indicates 
an  insurer  much  too  bright  and  good  for  human 
nature's  daily  food.  There  seems  no  reason 
to  impute  to  the  insurer  a  higher  degree  of 
knowledge  and  foresight  than  that  reasonably 
possessed  by  tbe  more  experienced  and  intelligent 
insurers  carrying  on  business  in  that  market  at 
the  time.  The  evidence  satisfies  me  that,  if  the 
standard  of  prudence  ia  the  ideal  one  contended 
for  by  Mr.  MacKinnon,  there  were  in  July  1914 
no  prudent  insurers  in  London,  or,  it  there  were, 
tbey  were  not  to  be  found  in  the  usual  places 
where  one  would  seek  for  them.  I  am  satisfied 
that  in  tbia  respect  the  defendants'  judgment 
would  not  havo  been  influenced  bad  the  fact  that 
the  charterers  were  German  been  disclosed.  It 
was  sought,  however,  to  say  that  the  oiroum- 
ntances  would  have  affected  the  underwriters' 
judgment  as  to  the  risk  of  seixure,  and  witnesses 
for  the  defence  were  called  who  gave  evidence  to 
that  effect.  Mr.  Saunders,  the  defendants'  under- 
writer, however,  quite  properly  admitted  that  up 
to  tbe  date  of  the  insurance  he  had  never  known 
an  underwriter  ask  an  assured  to  tell  who  the 
charterer  was;  and  this  evidence  only  confirms 
that  given  by  the  witnesses  for  the  plaintiffs.  I 
think  that  this  was  not  a  circumstance  which 
would  have  any  real  influence  upon  an  under- 
writer's judgment  on  tbe  31st  July  1914,  and  that 
it  need  not  bave  been  disclosed.  I  am  led  by  the 
correspondence  to  suspect  that  this  defence  of 
non-disclosure  was  an  afterthought.  But,  how- 
ever this  may  be,  I  do  not  think  the  defence 
valid.  Under  these  circumstances,  I  think  that 
the  plaintiffs  are  entitled  to  succeed,  and  that 
there  must  be  judgment  for  them  for  the  amount 
claimed  with  costs.        Judgment  for  plaintiffs. 

Solicitors:  W.  A.  Crump  and  Son;  Walton* 
and  Co. 


Wednesday,  May  2,  1917. 
(Before  Hobbidoe,  J.) 
Anthony  Hobdbbn  and  Sons  Limited  ». 
Commonwealth  and  Dominion  Link  Limi- 
ted, (a) 

Carriage  by  sea — Bill  of  lading — Incorporation 
of  Harter  Act— Clause  limiting  liability—Con* 
fliet— Clause  null  and  void. 

A  bill  of  lading  contained  a  clau$e  which  in  *jftcl 
incorporated  the  Barter  Act.  The  Act  prohibits 
the  insertion  in  a  bill  ff  lading  of  any  clause 
limiting  the  shipowners'  liability  with  regard  to 
the  non-delivery  of  goods  committed  to  their 
charge.  The  plaintiff*  delivered  to  the  defen- 
dants for  shipment  front  New  York  to  Sydney 
a  number  of  packages  of  merchandise.  The  bill 
of  lading  contained  a  clause  limiting  the  ship- 
owners  liability  with  regard  to  the  non-delivery 
of  the  goods.  The  defendants  failed  to  deliver 
one  of  the  packages  of  the  merchandise. 

Held,  that,  inasmuch  as  the  bill  of  lading  was 
expressed  to  be  subjeot  to  the  Barter  Aet,  the 
clause  limiting  the  shipowner «'  liability  was 
null  and  void.  The  defendants  were  therefore 
liable. 

Action  in  the  Commercial  list  tried  before 
Horridge,  J. 

Tbe  plaintiffs  claimed  damages  for  breach  of 
duty  in  relation  to  goods  received  by  tbe  defen- 
dants for  shipment  per  tbe  steamship  Caldy  from 
New  York  to  Sydney.  As  tbe  shipment  wan  made 
at  New  York,  tbe  contract  of  carriage  embodied 
tbe  provisions  of  the  Harter  Aot,  seek  1  of  which 
prohibits  the  insertion  in  a  bill  of  lading  of  any 
clauae  whereby  tbe  owner  shall  be  relieved  f r  lm 
liability  in  respect  of  the  proper  delivery  of  goods 
carried  from  American  ports.  The  bill  of  lading 
in  this  case  oontained  a  clause  which  limited  the 
liability  of  the  shipowners  in  respect  of  delivery 
of  the  goods  intrusted  to  their  care,  and  the 
question  for  decision  was  whether  tbe  insertion 
of  such  a  olause  contravened  the  Harter  Act,  or 
whether  the  effect  of  tbe  incorporation  of  the  said 
Harter  Act  was  to  render  the  clause  null  and 
void. 

There  was  an  agreed  statement  of  facts  ae 
follows  : 

I  1.  Tbe  plaintiffs  arc  owners  and  consignees  cf  33d 
packages  of  general  merchandise  shipped  on  board  the 
steamship  Caldy  at  New  York.  By  bills  of  lading  dated 
the  5th  Oct  1915  the  defendants  acknowlodKod  tho 
receipt  of  the  said  goods  in  apparent  good  ord*r  and 
condition  upon  the  said  vessel,  and  contracted  to  carry 
tbe  same  to  Sjdoey  and  there  deliver  them  in  the  like 
good  order  and  condition  to  the  plaintiff*,  subject  to  tho 
exceptions  and  conditions  of  the  said  bills  of  lading. 
The  defendants  failed  to  deliver  oae  paokige  of  the 
said  330  packages.  Socb  package  oontained  hosiery, 
and  measured  22rt.  I  tin.  cnbio  measurement,  and  was 
worth  2401.  12*.  7(1.  It  wan  marked  A.  II.  A  8.  t\*„ 
H.  19. 

2.  By  claase  3  of  the  said  bill*  of  lading  the  at  me  are 
ex  pressed  to  be  subject  to  all  tbe  terms  and  exceptions 
of  the  Harter  Act. 

3.  By  clause  6  of  the  said  bills  of  lading  it  is  expreesly 
provided  as  follows — tiz.  •.  "  Tbe  shipowners  will  not  be 
accountable  for  any  of  tbe  articles  enumerated  in 
No.  4281  of  United  States  Uevised  Statutes,  nor  for 
goods  of  which  the  value  is  more  than  .r>t.  \  it  cubic 
foot,  nor  for  any  one  package  which  is  of  a  value  of 

ym,  litporieb  by  T.  W.  Uiiaean,  tao..  Barriat*r-ai-~~a*'. 

Digitized  by  Google 


52 


MABITIME  LAW  CASES. 


K  B.]     Anthoht  Hobdibn  &  Bona  Liu.  v.  Commoswialtb  &  Do*  in  ion  Lihi  Lim 


more  than  1001 ,  unless  the  value  thereof  shall  have  been 
slated  in  wtitiog  both  on  the  broker's  order,  which  moat 
be  obtained  before  abipmont,  and  also  on  the  ebipping 
not*  presented  on  shipment,  and  extra  freight  agreed 
npon  and  paid  and  the  bilJa  of  lading  signed  with  a 
declaration  of  the  nature  and  valuo  tf  the  goods  appear- 
ing thereon,  nor  for  damage  to  other  gooda  of  a  brittle 
or  fragile  nature  of  any  description  from  whatsoever 
cause  arising. 

4.  No  declaration  of  the  veins  of  the  said  gooda  was 
made  in  writing  either  npon  a  broker'e  order  or  npon  a 
shipping  note.  No  extra  freight  was  either  agreed  npon 
or  paid  in  respect  thereof,  and  the  aaid  bills  of  lading 
contained  no  declaration  of  the  ralae  thereof. 

5.  Tbe  question  to  be  determined  is,  whether  the 
defendants  in  the  premises  are  exempted  by  olaoee  6 
aforesaid  from  liability  for  tbe  said  non-delivery  of  tbe 
package.  The  plaintiffs  olaim  in  reapect  thereof 
2401.  12*.  7d\,  bnt  tbe  defendants,  relying  on  olanse  6 
of  tbe  bill  of  lading,  deny  all  liability. 

B.  A.  Wright  for  the  plaintiffs,— The  short 
point  in  the  esse  is  a*  to  whether  clause  6  of  tbe 
bills  of  lading  is  binding  or  not.  Tbe  shipowners 
cannot  rely  on  this  clause  because  it  conflicts 
with  the  provisions  of  the  Harter  Act,  whioh  are 
incorporated  by  olaoee  3  of  the  bill  of  lading. 
Claoee  1  of  the  Harter  Aot  provides  that  it  shall 
not  be  lawful  for  the  manager,  agent,  or  owner  of 
any  vessel  transporting  merchandise  or  property 
from  any  United  States  port  bo  foreign  ports  to 
intert  in  any  bill  of  lading  any  clauso  whereby  he 
or  they  shall  be  relieved  from  liability  for  lots  or 
non  delivery  of  any  goods  committed  to  their 
charge.  Any  and  all  words  and  clauses  inserted 
shall  be  null  and  void  and  of  no  effect  Clause  6 
of  the  bill  of  lading  is  clearly  inconsistent  with 
this  provision  of  the  Harter  Act.  As  the  clause 
purports  to  relieve  the  shipowner  from  liability 
in  respeot  of  loss  or  non-delivery  which  is  pro- 
hibited by  the  Harter  Aot,  it  ought  to  be  treated 
as  null  and  void.   He  cited 

Morris  and  MorrU  v.  Oceanic  8Uam  Navigation 
Company  Limited,  16  Times  L.  Rep.  533  ; 

MePaddtn  v.  Blue  8tar  Lint,  10  Asp.  Mar.  Law 
C«a.  55 ;  93  L.  T.  Rep.  52 ;  (1905)  1  K.  B.  701  j 

Tuck  v.  Levant  Lint,  unreported. 

Sect.  4281  ot  the  United  States  Revised  Statutes 
provides  that : 

If  any  shipper  of  platina,  gold,  gold  dust,  silver, 
bullion,  ooinr,  jewellery,  bills,  &o.  .  .  .  aball  lade 
the  same  as  freight  or  baggage  on  any  vessel  without 
at  tbe  time  of  tuoh  lading  giving  to  tbe  master,  clerk, 
•gent,  or  owner  of  auoh  veeiel  receiving  tbe  same 
a  written  notice  of  the  true  character  and  valne  thereof, 
and  having  the  samo  entered  on  tho  bill  of  lading  therefor, 
the  master  or  owner  of  suoh  vessel  shall  not  be  liable  as 
carrier  thereof  in  any  form  or  manner ;  nor  shall  any 
auch  master  or  owner  be  liable  for  any  each  gooda 
bejond  the  value  and  aooording  to  the  character  thereof 
so  notified  and  entered. 

Clause  6  of  the  bill  of  lading  goes  far  beyond 
this  provision,  and,  in  so  far  as  it  does  so,  it  is 

ft  B.  Dunlop  for  the  defendants. — It  is  laid 
down  in  Scrutton's  Charter-parties  and  Bills  of 
Lading,  at  p.  409,  that  the  Harter  Aot  is  of  great 
importance  and  must  bo  construed  according  as 
the  action  is  brought  in  the  English  courts  or  in 
tbe  courts  of  the  United  States.  He  referred  to 
Jforrt*  and  Morris  v.  Oceanic  8ltam  Navigation 

Company  (ubi  tup.)  ; 
Baxter'*  Lt other  Company  v.  Royal  Mail  Steam 
Packet  Company,  11  Asp.  Her.  Law  Caa.  98 ;  99 
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L.  T.  Rep.  28(1  ;  (1908)  1  K.  B.  796;  affirmed 
(1908)  t  K.  B.  626. 
The  objects  of  olanse  6  of  the  bill  of  lading  were 
(1)  to  enable  shipowners  to  charge  extra  freight, 
and  (2)  to  give  them  notice  before  shipment  is 
offered  or  accepted  that  the  goods  tendered  are  of 
high  value,  in  order  to  enable  them  to  decide 
whether  they  will  accept  them,  and,  if  accepted, 
where  they  should  be  stowed.  As  to  tbe  effect  of 
the  clause,  see  per  Lord  Oorell  in  Ba/zttr't  Leather 
Company  v.  Royal  Mail  Steam  Packet  Company 
(11  Asp.  Mar.  Law  Caa.  98;  99  L.  T.  Rep.  286; 
( 1908)  2  K.  B.,  at  p.  632).  The  Harter  Act,  which 
is  introduced  into  the  bill  of  lading,  must  not  be 
construed  as  an  Act,  but  simply  as  words  occur- 
ring in  the  bill  of  lading  (see  per  Lord  Esher  in 
Dobeli  v.  Bteamthip  Rottmore  Company,  8  Asp. 
Mar.  Law  Caa.  33 ;  73  L.  T.  Rep.  7* ;  (1895)  2  Q.  B. 
412,  at  p.  413),  as  if  tbe  words  of  the  Act  were  set 
out  at  length  in  it :  (see  per  Kay,  L  J.).  Clause  6 
does  not  conflict  with  tbe  Harter  Act  It  does 
not  deal  with  nor  affect  the  question  of  care  in 
loading,  storing,  <fco ,  nor  does  it  lessen  the  obliga- 
tion to  exercise  due  diligence  to  make  the  vessel 
seaworthy.  There  is  no  limitation  of  duty  to 
nse  reasonable  care.    He  referred  to 

Marth  v.  Home,  5  B.  A  C.  322 ; 

Harris  v.  Paekwood,  3  Taunt.  264 ; 

Caulderon    v.  Atlas   Bteamthip   Company,  170 
U.  S.  A.  Reports,  271. 
The  shipowner  is  entitled  to  the  protection  which 
tbe  clause  was  intended  to  give  him. 

Hobridok,  J.— This  case  raises  a  question  of 
considerable  importance,  as  to  which  I  have 
formed  a  definite  opinion,  and  it  is  not  likely 
that  I  shall  ohange  my  opinion  if  I  were  to 
reserve  my  judgment. 

The  case  comes  before  me  on  an  agreed  state- 
ment of  facts.  The  plaintiffs'  claim  is  in  respect 
of  one  package  of  merchandise  shipped  on  board 
tbe  steamship  Caldy  at  New  York  for  delivery  to 
the  consignees  at  Sydney.  It  wb.b  shipped  under 
a  bill  of  lading  which  contained  a  clause  (clause  6) 
which  iB  set  out  in  par.  3  of  the  agreed  statement 
of  facta  The  defendants  rely  on  this  clause  as 
relieving  them  from  liability.  The  defendants 
failed  to  deliver  the  package  in  question;  and  it  is 
admitted  that  conditions  laid  down  in  the  Baid 
clause  were  not  complied  with. 

In  the  argument  in  answer  it  is  aaid,  in  par.  2 
of  the  statement  of  facts,  that  by  clause  3  of  the 
»aid  bills  of  lading  "  the  same  are  expressed  to 
'>e  subject  to  all  the  terms  and  exceptions  of  the 
Harter  Act."  In  other  words,  tbe  bill  of  lading 
incorporates  the  Harter  Aot  The  effect  of  this  in 
dealt  with  in  the  case  of  Dobell  v.  8teamthip 
Rottmore  Company  (8  Asp.  Mar.  Law  Cas.  33; 
73  L.  T.  Rep.  74;  (1895)  2  Q.  B.  Div.  412), 
where  Lord  Esher,  M.R.  say  a :  "  That  document 
has  brought  in  by  reference  the  provisions 
of  an  American  Aot  of  Congress,  and  what 
we  have  to  do  is  to  construe  the  bill  of  lading, 
reading  into  it  as  if  they  were  written  into  it  the 
words  of  tbe  Act  of  Congress.  If  thiB  is  done  it 
will  have  this  effect:  that  some  provisions  will 
appear  twice  over,  because  tbej  have  put  words 
extremely  like  those  of  the  Aot  into  the  bill  of 
lading  and  then  introduced  the  whole  Aot.  That 
would,  of  course,  do  no  harm,  but  it  is  clumBy  to 
the  last  degiee." 

Therefore  I  have  to  take  tbe  bill  of  lading  in 
this  case,  and  I  have  to  read  into  the  contract 
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the  Harter  Act,  and  it  becomes  necessary  for 
me  to  consider  tbe  provisions  of  that  Act.  Now, 
the  clause  applicable  to  tbis  case  is  clause  1  of 
the  Harter  Act,  which  provides  that  it  shall  not 
be  lawful  for  the  manager,  agent,  or  owner  of 
any  vessel  transporting  merchandise  or  property 
from  any  United  States  port  to  foreign  ports  to 
insert  in  any  bUl  of  lading  any  clause  whereby  he 
or  they  shall  be  relieved  from  liability  for  loss  or 
non-delivery  of  any  goods  committed  to  their 
charge.  Any  and  all  words  and  clauses  inserted 
thall  be  null  and  void  and  of  no  effect. 

Clause  6  of  the  bill  of  lading,  which  ii  set  out 
in  par.  3  of  the  agreed  statement  of  facte, 
expressly  provides  that  the  shipowner  will  not 
be  accountable  for  "any  of  the  articles  enume- 
rated in  No.  4281  of  the  United  States  Revised 
Statutes,  nor  for  goods  of  which  the  value  is 
more  than  51.  per  cubic  foot,  nor  for  any  one 
package  which  is  of  a  value  of  more  than  100i., 
unless  the  value  thereof  shall  have  been  stated  in 
writing  both  on  the  broker's  order,  which  must 
be  obtained  before  shipment,  and  also  on  the 
shipping  note  presented  on  shipment  and  extra 
freight  agreed  upon  and  paid  and  the  bills  of 
lading  signed  with  a  declaration  of  the  nature 
and  value  of  the  goods  appearing  thereon,  nor 
for  damage  to  other  goods  of  a  brittle  or  fragile 


any  description  from  whatsoever  cause 
arising."  This  claure  covers  the  case  of  non- 
delivery. Therefore  I  moat  treat  the  bill  of 
lading  as  providing  that  there  shall  be  no  such 
clause  aa  that  prohibited  by  clause  1  of  the 
Harter  Act,  and,  if  there  is  Buch  put  in,  it  is  to 
be  cull  and  void  and  of  no  effect.  Therefore 
clause  6  of  the  bill  of  lading  is  noil  and  void  and 
of  no  effect- 

Channel!,  J.  in  MeFadden  v.  Blue  Star  Line 
(10  Asp.  Mar.  Law  Cas.  55;  93  L.  T.  Rep.  52; 
(1905)  1  K.  B.,  at  p.  707)  says  that:  "The 
effect  of  the  incorporation  of  sect.  2,  which 
provides  that  it  shall  not  be  lawful  to  insert 
a  clause  in  a  bill  of  lading  whereby  the  obliga- 
tion of  the  owner  to  exercise  due  diligence 
to  make  the  vessel  seaworthy  shall  be  lessened,  is 
as  though  the  parties  had  said :  '  If  we  have  in 
the  exception  inadvertently  inserted  a  clause 
cutting  down  the  obligation  of  seaworthiness 
below  the  obligation  to  exercise  care,  that  clause 
shall  be  null  and  void.'"  To  apply  that  to  this 
esse,  it  seems  to  me  that,  if  in  tbis  bill  of  lading 
we  have  inserted  anything  which  limits  the  obli- 
Ration  to  deliver,  that  clause  shall  be  noil  and 
void  and  of  no  effect.  It  was  said  that  this  clause 
only  applies  to  negligent  non-delivery.  1  do  not 
think  that  is  right  But  if  it  did  depend  on 
negligence,  there  is  tbe  non-delivery  of  the  goods, 
and  their  non-delivery  is  in  no  way  explained.  In 
the  oocrse  of  Mr.  Donlop's  argument  he  referred 
to  Baxter's  Leather  Company  v.  Royal  Mail 
Steam  Packet  Company  (11  Asp.  Mar.  Law  Oas. 
98;  99  L.  T.  Rep.  286;  (19&)  1  K.  B.  7%). 
In  that  case  Bigham,  J.  expressly  deals  with 
the  question  of  non- delivery.  He  says:  "Non- 
debvery  raises  a  primcL  facte  presumption  of 
negligence  on  tbe  part  of  tbe  shipowner, 
and  therefore,  in  the  absence  of  evidence  to 
rebut  that  pr  esumptioc,  I  roust  find  aa  a  fact 
that  the  loss  of  tbe  plaintiffs'  goods  was  due  to 
the  negligence  of  defendants."  In  this  case  the 
goods  are  shown  to  have  been  not  delivered 
through  negligence.   The  only  other  authorities 


|  to  which  I  need  refer  are  Caulderon  v.  Allot 
8teamship  Company  (170  U.  S.  A.  271).  the  judg- 

I  ment  of  Matthew,  J.  in  the  case  of  Morris  and 
Morris  v.  Oceania  Steam  Navigation  Company 
Limited  (16  Times  L.  Rep.  533),  and  tbe  unre- 
ported decision  of  Bailhache,  J.  in  the  case  of 
Tudc  v.  American  Levant  Line  Limited.  The 
same  principle  applies  to  these  oases  and  to  the 
present  case. 

In  my  view,  when  you  have  once  read  the 
Harter  Act  into  this  bill  of  lading,  tbe  Harter 
Act  provides  that  if  the  clause  in  tbe  bill  of 
lading  with  regard  to  the  limitation  of  the  ship- 
owner's liability  in  case  of  non-delivery  of 
goods  intrusted  to  his  charge,  conflicts  with 
clauEe  1  of  the  Harter  Act,  it  is  to  be  null  and 
void  and  of  no  effect.  In  this  case  it  does  con- 
flict. The  only  way  to  read  tbe  two  clauses 
together  is  to  give  effect  to  the  Harter  Act  and 
to  say  that  it  is  null  and  void  and  of  no  effect. 

For  these  reasons  there  must  be  judgment  for 
the  plaintiffs  for  the  agreed  value  of  the  package 
— via.,  2401. 12*.  7d.,  with  costs. 

Judgment  for  plaintiffs. 

Solicitors :  Thain  Davidson  and  Co. ;  Holman, 
Fciv^ff%cJc |  J^i^w{Efw» 


(Smjjrem*  Court  ot  $tttocatart. 

COURT  OF  APPEAL. 

Thursday,  May  3, 1917. 

(Before  Lord  Reading,  C.J.,  Bank**  and 
Warrington,  L  J  J.) 

Smith  and  Oo.  v.  Tbi  Kino,  (a) 

APPEAL  FROM  THE  KING'S  BENCH  DIVISION. 
Carriage  of  goods — BUI  of  lading — Exception  of 
King's  enemies  —  Deviation  from  voyage  — 
Destruction  by  enemy  vessel—Main  object  and 
intent  of  the  contract— User  of  vessel  for  military 
purpose. 

Under  a  bill  of  lading  dated  the  lith  July  1915  at 
Melbourne,  and  signed  by  His  Majeiiy  the  King 
under  the  style  of  the  Commonwealth  Government 
of  Australia,  cer  tain  goods  were  shipped  on  board 
a  steamship  bound  from  Australia /or  London  via 
ports  subject  to  Government  require  merit  $,  the  ship 
having  been  requisitioned  Jor  the  Government 
service.  2he  bill  of  lading  contained  cm  excep- 
Hon  that  the  Or o ton  was  not  to  be  liable  if  the 
cargo  wot  lost  owing  to  the  act  of  the  King's 


After  having  left  Melbourne  with  troops,  horses, 
and  guns  for  the  Australian  Expeditionary 
Force  which  was  then  operating  in  the  Qallipoli 
peninsula,  and  with  other  goods,  including  those 
above  referred  to,  the  steamship  was  used  for 
about  three  months  as  a  store  or  warehouse  at 
Imbros  and  Mudros  for  tup  plies  of  meat  required 
for  the  troops,  the  same  being  doled  out  to  them 
as  rations  when  needed. 

When  the  ship  was  ultimately  on  her  way  from 
Mudros  to  London  she  was  torpedoed  by  a 
German  submarine  in  the  Mediterranean  and 
the  whole  of  her  remaining  cargo  perished. 
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aud  stay  at  any  port  or  porta,  plaoe  or  plaoe*,  in  any 
order  or  rotation  baok  wards  aod  (or)  forwards  and  not- 
withstanding that  such  ports  or  places  are  oot  or  away 
from  the  customary  or  geographical  roots  to  the  port 
of  discharge  hereinbefore  mentioned  for  the  purpoee 
of  receiving  and  (or)  discharging  goods,  ooals,  supplies, 
or  passengers  or  for  any  other  purpose  whatsoever, 
whether  ejusdem  generis  or  not,  and  to  return  onoe  or 
oftener  to  any  port  or  porta,  plaoe  or  places,  with  on  t 
any  liability  whatsoever  resting-  on  the  shipowners  on 
the  groan d  of  deviation  by  reason  of  any  r^ute  taken  as 
above,  and  with  liberty  on  the  way  to  call  and  stay  at 
any  intermediate,  port  or  ports  to  discharge  or  take  on 
board  passengers,  cargo,  coal,  or  other  supplies  and  to 
sail  with  or  without  pilots  and  to  tow  and  assist 
vessels  in  all  situations.  .  .  .  The  insulated  space 
on  the  ship  having  been  taken  by  His  Majesty's 
Government,  the  ship,  in  addition  to  any  liberties 
expressed  or  implied  in  this  bill  of  lading,  shall  have 
liberty  to  comply  with  any  orders  or  directions  as  to 
departure,  arrival,  routes,  ports  of  call,  stoppages,  or 
otherwise  howsoever  given  by  Hie  Majesty's  Govern- 
ment or  any  department  thereof  or  any  person  anting  or 
purporting  to  act  with  the  authority  of  His  Majesty  or 
of  His  Majesty's  Government  or  of  any  department 
thereof,  and  anything  done  or  not  done  by  reason  of  any 
such  orders  or  directions  shall  not  be  deemed  a  devia- 
tion ;  ship  free  to  carry  contraband  war  and  like  riakB. 

The  following  were  the  material  clauses  of  the 
terms  and  conditions  : — 


Or,  of  App.] 


A  petition  of  right  teas  accordingly  pretented  by 
the  owners  of  the  good*  in  queitwn  claiming 
damagee  in  rttpeot  of  the  lot*  of  their  good*. 

Held,  that  the  euppliantt  were  entitled  to  recover 
damage*,  the  bill  of  lading,  having  regard  to  the 
main  object  and  intent  of  the  contract,  not  giving 
the  Government  the  right  to  detain  the  ehip  for 
use  as  a  store  or  warehoute,  a  purpose  foreign  to 
her  employment  as  a  mean$  for  the  carriage  of 
goodt ;  and  that  therefore  the  exception  clause  did 
not  apply. 

Glynn  v.  Marget-Bon  (7  Atp.  Mar.  Law  Co*.  366  ; 
69  L.  T.  Hep.  1 ;  (1893)  A.  C.  861)  and  James 
Morrigon  and  Co.  Limited  v.  Shaw,  Savill,  and 
Albion  Company  Limited  (13  Atp.  Mar.  Law 
Co*.  504 ;  115  L.  T.  Rep.  508;  (1916)  2  K.  B. 
783)  considered  and  applied. 

Decition  of  Sankey,  J.  reverted. 

Appeal  by  the  suppliants,  Benjamin  Smith  and 
Co.,  from  the  decision  of  Sankey,  J.  on  a  petition 
of  right  which  had  been  presented  by  them. 

The  facte  of  the  case  as  found  by  Sankey,  J. 
were  fully  Btatedin  the  written  judgment  of  the 
learned  judge,  which  was  delivered  by  hie  Lord- 
ehip  on  the  15th  Jan.  1917,  and  were  as  follows  : 

The  suppliants  claimed  to  recover  against  the 
Crown  the  sum  of  1628J.  lis.  7o>.  under  a  hill  of 
lading  dated  Melbourne,  tbe  14th  July  1915,  and 
Bigned  by  His  Majesty  under  the  style  of  the 
Commonwealth  Government  of  Australia. 

The  bill  of  lading  covered  a  shipment  of 
fifty  bales  of  sheepskins  which  were  shipped  on 
board  the  Btoamsbip  Marere,  bound  for  London 
vid  ports  subject  to  Government  requirements. 

The  Marere  was  torpedoed  by  a  German  sub- 
marine in  the  Mediterranean  in  Jan.  1916,  and 
tbe  whole  of  her  cargo  perished. 

The  hill  of  lading  contained  an  exception  that 
the  Crown  was  not  to  be  liable  if  the  cargo  was 
lost  owing  to  the  act  of  the  King's  enemies.  But 
the  suppliant's  contention  was  that  the  Crown 
was  not  entitled  to  rely  upon  that  excuse,  because 
the  vessel  deviated  from  ner  voyage,  and  that  in 
the  result  the  exceptions  did  not  apply. 

What  had  to  be  ascertained,  therefore,  waB 
whether  there  was  such  a  deviation,  and,  if  there 
was,  whether  such  deviation  waa  permissible 
under  the  terms  of  the  bill  of  lading,  because,  if 
the  vessel  did  deviate  from  her  course  without 
any  right  to  do  so,  the  exception  clauses  would 
not  apply,  and  the  suppliants  would  be  entitled 
to  judgment. 

It  appeared  that  early  in  1915,  by  an 
Order  in  Council,  tbe  Crown  requisitioned  the 
refrigerated  spaces  in  certain  steamships  trading 
between  Australia  and  Europe  and  also  certain 
vessels  for  the  purpose  of  the  transport  of  troops, 
and  a  document  was  published  giving  the  sum- 
mary of  terms  and  conditions  governing  the  let- 
ting and  hiring  of  steamers  for  such  transport 
purposes. 

It  was  further  determined  to  allow  traders' 
goods  to  be  shipped  on  sueh  vessels  when  there 
was  cargo  space  to  spare.  The  goods  in  question 
in  this  action  were  so  shipped  on  board  the 
Bteamship  Marere  undef  the  bill  of  lading  above 
referred  to,  which  contained  the  following 
clauses : 

Sbip]*d  in  good  order  and  oondition  on  board  the 
a'.amahip  Marere  tn<i  porta  subject  to  Government 
requirements.    .    .   .    With  liberty  to   proceed  to 


3.  In  this  oonneotion  owners  should  promptly  notify 
tbe  British  Government  War  Risk  Insurance  Depart- 
ment in  linden  as  soon  as  the  steamer  is  taken  over  by 
the  Commonwealth  Government. 

5.  If  tbo  steamer  is  not  at  present  fitted  for  the  pur- 
pose, the  Commonwealth  Government  will  carry  ont  the 
provision  and  erection  of  such  new  fittings  as  may  in 

required  for  tbe  safe  carriage  of  troops  and  horses. 

6.  Victualling  and  canteen  stores  arrangements  will 
be  provided  for  by  agreement.  In  calculating  supplies 
of  rations  for  troops  tho  basis  of  sixty  days'  voyage  is 
to  be  taken,  with  a  reserve  to  meet  contingencies  of 
ten  dajn'  additional  provisions  in  single-screw  steamers, 
and  seven  days*  in  twin-screw  steamers. 

IS.  Tbe  Commonwealth  Government  proposes  that  If 
space  is  available  cargo  shall  be  carried,  and  desires 
that  owner's  agents  will  use  their  beet  endeavours  to 
proonro  such  cargo  as  may  be  necessary  for  stability 
purposes  and  tbe  profitable  utilisation  of  such  space  as 
may  not  bo  required  to  accommodate  troops,  borsva, 
stores,  fodder,  reserve  bunker  coal,  Ac. 

On  the  20th  Aug.  the  vessel  sailed  from  Mel* 
bourne  with  troops,  horses,  and  guns  for  the 
Australian  contingent  then  engaged  in  the  Galli- 
poli  Expedition  and  with  certain  other  goods, 
including  those  of  the  suppliants,  for  London. 
She  landed  the  troops,  horses,  and  guns  in  Egypt 
at  the  end  of  September,  and  waa  ordered  by  the 
authorities  to  Mudros,  where  she  discharged 
certain  mails  and  meat. 

On  the  6th  Oot.  she  was  ordered  to  Imbros 
and  remained  there  till  the  4th  Dec.,  during 
which  period  under  the  directions  of  the  authori- 
ties she  discharged  meat  daily  for  the  use  of  the 
troops. 

Upon  the  4th  Dec.  she  waa  ordered  back  to 
Mudros  and  remained  there  discharging  meat 
daily  till  the  16th  Jan.  During  all  this  time  the 
suppliants' goods  had  been  on  hoard,  and  upon 
the  latter  date  the  vessel  left  for  London.  While 
on  her  way  between  Mudros  and  Malta  she  was 
torpedoed,  as  before  stated,  with  the  result  above 
indicated. 
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The  Iom  of  the  vessel  and  her  cargo  was 
undoubtedly  censed  by  the  act  of  the  King's 
enemies,  but  tbe  suppliants  alleged  tbat  tbe 
manner  in  which  the  vessel  was  need  showed  that 
the  original  voyage  had  been  abandoned  and  tbe 
skip  used  as  a  store,  and  that  when  she  Btarted 
on  the  16th  Jan.  it  was  upon  a  new  voyage  to 
London,  and  consequently  tbe  defendants  were 
not  entitled  to  rely  upon  tbe  exceptions  in  tbe 
bill  of  lading.  They  further  pointed  to  tbe  fact 
that  the  vessel  herself  was  changed  from  being  a 
transport  vessel,  under  which  she  was  known  as 
"  A21,"  to  being  a  snpply  ship,  under  whioh  she 
was  known  as  *'  S.50." 

With  regard  to  the  legal  position,  from  the 
various  cases  which  were  cited  during  the  argu- 
ment Sankey,  J.  was  of  opinion  that  the 
law  stood  as  follows,  a  statement  which  was 
approved  by  the  learned  judges  of  tbe  Court  of 
Appeal : 

In  deciding  the  question  whether  a  vessel  has 
to  deviated  from  her  voyage  as  to  disentitle  her 
from  relying  on  the  exceptions  contained  in  the 
bill  of  lading,  it  is  necessary  to  determine :  (1) 
What  is  the  main  intent  and  object  of  tbe  con- 
tract between  the  parties.  (2)  Wnat  is  the  usual 
course  taken  by  a  vessel  of  the  character  in 
question  when  proceeding  upon  the  specified 
voyage  from  the  port  of  loading  to  the  port  of 
discharge,  If  the  vessel  embarks  upon  an  enter- 
prise which  is  foreign  to  the  main  intent  and 
object  of  the  contract,  or  if  she  proceeds  to  a 
port  outside  the  limit  of  the  usual  course  on  the 
ipecified  voyage,  she  has  committed  a  deviation 
which  will  prevent  her  relying  on  the  exceptions. 

The  general  printed  words  in  tbe  contract 
were  to  be  construed  and  limited  by  reference  to 
particular  words  inserted  to  define  the  specified 
voyage  :  (Olynn  v.  Margctson,  7  Asp.  Mar.  Law 
Gat.  367 ;  69  L.  T.  Rep.  1 ;  (1893)  A.  0.  351,  per 
Lord  Herschell.  at  p.  366;  Jafktt  Morruon  and 
Co.  Limited  v.  8hau>,  Savill,  and  Albion  Company 
Limited,  13  Asp.  Mar.  Law  Oas.  504;  115  L.  T. 
Rep.  508  ;  (1916)  2  K.  B.  783,  per  Swinfen  Eady, 
LX,  at  p.  793). 

It  seemed  to  his  Lordship,  therefore,  tbat  the 
main  intent  and  object  of  the  contract  was  a 
military  one — namely,  the  conveyance  of  troops, 
horses,  and  guns,  tbe  ship  having  to  be  at  the 
disposal  of  the  authorities  after  leaving  Mel- 
bourne,  although  her  ultimate  destination  was 
London ;  that  the  carriage  of  goods  of  private 
persons  to  London  was  subsidiary  to  and  subser- 
vient upon  suoh  military  purpose ;  that,  this  being 
the  construction  of  the  contract,  the  actual  user 
of  the  vessel  was  foreign  to  that  main  intent  and 
object;  that  under  these  circumstances  there  was 
m  departure  from  the  main  intent  and  object  of 
the  contract;  tbat  the  calling  and  staying  at 
Mudros  and  Imbros  was  not  a  deviation  from 
the  specified  voyage ;  and  that  the  loss  of  tbe 
sappliants'  goodB  was  caused  by  the  act  of  tbe 
King's  enemies,  and  judgment  must  therefore  be 
for  the  defendants. 

From  that  decision  the  suppliants  now  ap- 
pealed. 

Rock*,  KG.  and  B.  A.  Wright  for  tbe 
appellants. 

8ir  F.  E.  8mith  (AG.)  and  Q.  W.  RxeketU  for 
the  Grown. 

No  reply  was  called  for. 


The  following  authorities  were  referred  to  in 
the  course  of  tbe  arguments : 

Olynn  v.  Margeteon,  7  Asp.  Mar.  Law  Cat.  366 ; 

69  L.  T.  Rep.  1 ;  (1893)  A.  C.  SSI ; 
James  Morrison  and  Co.  Limited  v.  Shaw,  8avill, 
and  Albion  Corny  a* y  Limited,  13  Asp.  Mar. 
Law  Cas.  504;   115  L.  T.  Rep.  508;  '1916) 
2  K.  B.  783 ; 
Carriage  of  Goods  Aot  1904,  s.  4. 

Lord  Reading,  O.J.— -The  suppliants  are  the 
holders  of  a  bill  of  lading  for  the  carriage  of  fifty 
bales  of  sheepskin  in  the  steamship  Marere.  The 
bill  of  lading  is  signed  by  the  Commonwealth 
Government  of  Australia;  and,  consequently,  the 
claim  which  is  made  by  the  suppliants  takes 
the  form  of  a  petition  of  right  to  His  Majesty  the 
King.  But  the  case  must  be  decided  as  if  it  were 
a  case  between  the  bill  of  lading  holders  and  the 
shipowner,  who  has  granted  the  bill  of  lading. 
The  inoident  that  it  ia  the  King  who  is  the 
respondent,  againBt  whom  the  petition  of  right  is 
presented,  has  only  this  bearing  upon  the  case  : 
that  it  makes  it  necessary  to  consider  various 
emergencies  of  a  national  character,  in  deter* 
mining  what  is  the  true  extent  and  purpose  of 
thisoontraot. 

Tbe  olaim  arises  out  of  the  shipment  of  those 
fifty  bales  of  ehipskin  in  this  steamship,  whioh 
left  Melbourne  on  the  20th  Aug.  1915.  She  went, 
apparently,  to  Mudros  on  the  30th  Sept  1915, 
having  meanwhile  discharged  stores  which  she 
wub  carrying,  and  it  appears  also  troops,  horses, 
and  guns,  part  of  the  Australian  Expeditionary 
Force,  which  was  then  operating  in  the  Gallipoli 
Peninsula. 

Having  discharged  those  troops,  horses,  and 
guns,  the  vessel  was  ordered  to  Mudros ;  and  she 
remained  at  Mndroa  till  the  (3th  Oot.,  when  she 
went  to  Imbros.  She  remained  there  till  the 
4th  Deo.  She  was  then  ordered  back  to  Mudros, 
where  she  remained  till  the  15th  Jan.,  when  she 
was  ordered  to  sail  for  London;  but  she  did  not 
in  fact  set  out  on  her  voyage  till  tbe  16th,  on 
account  of  the  weather. 

On  the  18th  Jan.,  when  a  little  south  of  Malta, 
the  vessel  was  attacked  by  a  German  submarine 
and  she  was  sunk,  with  all  her  cargo,  by  gunfire 
from  the  submarine.  Consequently  the  sup- 
pliants, the  owners  of  the  fifty  bales  of  sheepskin, 
lost  their  cargo,  and  tbe  petition  ia  now  to  recover 
the  value. 

The  answer  made  by  tbe  Government  is  that 
the  oargo  was  destroyed  by  the  King's  enemies. 
Of  that  there  is  no  doubt;  and  no  question  arises 
for  decision  in  this  case  upon  that  But  the  sup- 
pliants say  that  the  vessel  and  oargo  were 
destroyed  by  the  King's  enemies  after  the  ship- 
owners bad  deviated  from  the  voyage  which  had 
been  contracted  to  be  made  with  them,  the  cargo 
owners ;  and  tbat,  consequently,  the  exoeption  in 
the  bill  of  lading  concerning  tbe  King's  enemies 
does  not  apply.  There  is  no  doubt  about  the 
law ;  and  it  does  not  require  any  further  discus- 
sion,  if  the  facts  warrant  tbat  answer  by  the  oargo 


Then  the  Government  replies  to  that  by 
asserting  that  this  was  not  a  deviation,  because 
the  Government  had  a  right  to  order  the  vessel 
where  they  liked,  and,  apparently,  to  ttay  where 
the  Government  ordered  ber  for  whatever  pur- 
pose, provided  the  Government  really  required  it. 
The  question  for  our  consideration  is  whether  in 
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those  circumstances  the  suppliant  has  made  oat 
his  oase. 

An  important  fact  to  bear  in  mind  is  that  this 
vessel  was  fitted  up  with  refrigerating  plant  and 
space.  She  carried  4000  tons  of  meat  for  London, 
and  was  a  ship  which  was  engaged  in  trading 
between  the  Commonwealth  of  Australia  and  the 
United  Kingdom  carrying  cargo.  The  Govern- 
ment had  requisitioned  the  vessel  for  Government 
service  in  Aug.  1914.  After  the  13th  April  1915 
the  Government  requisitioned  her  by  virtue  of  the 
Order  in  Council  of  that  date  being  a  British 
steamship  with  insulated  space  in  her,  and 
usually  engaged  in  trading  between  the  Common* 
wealth  of  Australia  and  the  United  Kingdom  for 
the  carriage  of  refrigerating  produce.  There- 
after the  bill  of  lading  dated  the  14th  July  was 
given,  which  had  the  insulated  space  olause 
stamped  upon  it. 

The  whole  question  in  the  case  depends  upon 
the  t*ue  view  to  be  taken  of  the  contract  between 
the  parties.  Before  dealing  with  it  I  will  state 
facts  which  to  my  mind  are  vital  to  the  decision 
of  this  oase.  When  at  Mudros  the  vessel  started, 
by  order  of  the  Government  authorities,  discharg- 
ing the  meat  which  bad  been  intended  for  carriage 
to  London.  She  proceeded  to  discharge  it  for 
some  days;  and  then,  when  sent  to  Imbros, 
discharged  meat  again  there  for  a  number  of 
days.  At  Imbros  the  rate  of  discharge  was  a 
little  swifter  than  at  Mudros,  because,  no  doubt, 
there  were  more  soldiers  at  Imbros,  as  appears 
from  the  evidence.  In  any  event  the  rate  of 
discharge  was  from  fifty  to  ninety  tons  per  day. 

Eventually,  when  the  ship  was  ordered  back  to 
Mudros,  which  was  on  the  4th  Deo.,  she  then  had 
150  tons  left  of  the  4000  tons  of  meat  which  had 
been  shipped  from  Melbourne  for  carriage  to 
London.  From  another  ship  she  received  on 
board  150  tons  or  200  tons  of  meat,  whioh  were 
k*pt  on  board  the  vessel  in  her  insulated  space. 
Later  on  again,  by  Government  directions,  she 
received  300  tons  from  a  second  vessel,  whioh 
were  in  the  same  way  put  into  the  insulated  space 
of  this  vessel  and  kept  there  and  discharged, 
apparently,  as  and  when  it  was  required  by  the 
Government  for  the  purpose  of  rationing  the 
troops. 

Therefore  we  have  this  important  fact,  that,  over 
and  above  the  150  tons  that  she  had  left  in  her,  she 
received  from  the  two  vessels  450  to  500  tons  of 
meat  whioh  were  never  intended  for  carriage  to 
London ;  which  were  received,  apparently,  accord- 
ing to  the  evidence,  in  the  view  I  take  of  the  fact, 
merely  for  the  purpose  of  being  kept  there  in  the 
vessel  as  a  convenient  storehouse  in  her  insulated 
space  for  the  purpose  of  supplying  the  troops  with 
meat  which  would  be  required  as  part  of  their 
rations  at  Mudros. 

It  is  clear  that  she  was  consequently  detained  a 
longer  period  than  would  otherwise  have  been  the 
case,  because,  in  the  way  in  whioh  this  vessel  was 
being  discharged  for  feeding  the  troops,  it  would 
obviously  take  her  longer  to  discharge  650  tons 
thun  to  discharge  the  150  tons,  which  was  all  that 
was  left  of  the  original  cargo. 

The  question,  and  to  my  mind  the  real  question, 
that  arises  in  this  oase  is  whether  the  Government, 
acting  as  the  shipowner,  was  entitled  to  detain  the 
ship  and  use  her  as  a  storehouse  or  warehouse 
for  the  keeping  and  preservintr  and  issuing  of 
supplies  as  required  by  the  Government.  In 


order  to  determine  whether  there  was  the  power 
one  must  have  regard  to  the  language  in  the 
bill  of  lading,  and,  in  my  judgment,  to  no  other 
document. 

The  language  itself  of  the  bill  of  lading,  which 

1  do  not  propose  to  read  again,  is  wide  enough, 
either  in  the  deviation  olaose,  which  is  olause  4, 
or  in  the  stamped  clause,  whioh  is  the  insulated 
space  clause — or  it  might  be  in  the  red  ink  olause 
as  to  insurance,  but  certainly  in  the  first— to 
cover  any  use  which  the  Government  might  choose 
to  make  of  this  vessel  at  any  place,  if  you  give  the 
ordinary  meaning  to  the  language  used  in  this 
document. 

But  it  is  quite  plain  and  well -settled  law  that 
that  is  not  the  way  in  which  snoh  a  document 
must  be  construed.  The  decision  of  the  House  of 
Lords  in  Glynn  v.  Margetion  (7  Asp.  Mar.  Law 
Cas.  366  ;  69  L.  T.  Bep.  1 ;  (1893)  A.  C.  351)  and 
in  Jame$  Morriton  and  Co.  Limited  v.  8haw, 
Bavill,  and  Albion  Company  Limited  (13  Asp. 
Mar.  Law  Cas.  504;  115  L.  T.  Bep.  508;  (1916) 

2  K.  B.  783).  in  the  Court  of  Appeal,  make  this 
abundantly  plain — indeed.  «k>  clear  that  if,  in  my 
judgment,  there  is  no  new  principle  of  law 
involved  in  this  case,  there  is  what  is  often  more 
difficult,  the  question  as  to  the  right  application 
of  existing  principles. 

In  cons  truing  the  document  one  must  have 
regard  to  the  main  ohjeot  and  intent  of  the 
contract;  and  the  general  words  used  must  be 
limited  in  their  interpretation  by  a  regard  to  the 
main  object  and  intent  of  the  contract  Sankey,  J . , 
in  deciding  the  case,  stated  very  clearly  the  prin- 
ciples applicable  in  a  way  which,  in  my  judgment, 
is  unexceptionable.  I  adopt  his  statement  of  the 
law  as  advanced  by  him  in  hie  judgment,  and  I 
do  not  think  that  I  could  better  it.  I  should 
merely  be  repeating  the  principles  of  law 
enunciated  by  him. 

I  have  come  to  the  conclusion,  however,  that  I 
must  differ  from  him  in  the  application  of  those 
principles  of  law.  I  need  scarcely  say  that  I  do 
so  very  reluctantly,  having  regard  to  the  learned 
judge  s  knowledge  and  experienoe  of  commercial 
matters  of  this  nature.  I  take  this  view— or,  at 
least,  I  am  prepared  to  take  it— for  the  purposes 
of  the  present  case.  The  language  of  this  contract, 
as  interpreted  by  the  light  of  the  surrounding 
circumstances — that  is  to  say,  the  war,  the  national 
emergencies,  the  requisitioning  of  ships,  the 
presence  of  Australian  troops  in  the  Gallipoli 
Peninsula,  the  necessity  of  feeding  those  troops 
by  means  of  sea  transport,  and  the  carriage  of 
troops  snd  stores  in  this  ship  under  requisition  by 
the  Government — all  points,  in  my  judgment,  to 
the  reasonableness  of  the  view  that  the  Govern- 
ment had  the  right  to  direct  the  shin  to  proceed 
to  Mudros  and  Imbros,  notwithstanding  that*  in 
the  strictest  sense  of  the  word  and  I  think  under 
ordinary  circumstances,  that  would  be  held  to  be 
a  deviation. 

For  the  purposes  of  this  oase,  however,  I  assume 
that  that  was  not  a  deviation,  and  that  under  the 
contract  by  whioh  these  goods  were  shipped  in  a 
vessel  bound  for  London  vid  ports  subject  to 
Government  requirements,  with  the  two  clauses 
in  the  bill  of  lading  to  whioh  I  hare  already 
adverted,  I  should  conclude  that  the  main  object 
and  intent  of  the  contract  was  to  serve  a  military 
purpose.  The  learned  judge  has  come  to  that 
I  conclusion,  and  I  Agree  with  him. 
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Bat  it  is  in  assuming  that,  because  he  has 
decided  it,  the  Government  has  the  right  to  aae 
the  vessel  as  a  store  or  warehoase  that  I  am 
boand  to  differ  from  him.  I  think  the  Govern- 
ment oonld  nee  this  vessel  for  any  military 
purpose,  provided  always  that  it  was  consistent 
with  the  main  objeot  and  intent  of  the  oontraot, 
which  is  to  carry  the  goods  from  the  Common- 
wealth of  Australia  to  London  or  a  port  in  the 
United  Kingdom. 

I  ahould  be  prepared  also  to  go  very  far  in 
these  times,  and,  bearing  in  mind  the  considera- 
tions which  muat  affect  the  views  of  all  who 
contract  at  the  present  day  with  the  Government, 
in  giving  the  widest  possible  latitude  to  the 
Government  as  to  the  ports  at  whioh  they  may 
call,  or  the  rights  which  they  might  exercise  in 
the  carriage  of  the  goods.  But  when  the  Govern- 
ment does  an  act  which,  in  my  judgment,  is  not 
consistent  with  the  main  objeot  and  intent  of 
the  contract — that  is  to  say,  the  carriage  of 
the  goods  to  London — by  keeping  the  ship  at 
Mndros  as  a  convenient  depot  from  whioh  meat 
may  be  served  to  the  troops  out  there  and  not 
earned  to  London-  the  Government  cannot  justify 
that  aption  by  a  reference  to  the  terms  of  the 
contract. 

The  only  question  with  whioh  we  are  concerned 
here  is  as  to  the  effect  of  the  contract.  That  the 
Government  may  be  entitled  to  ubo  the  ship  as  it 
pleases,  no  one  will  dispute;  We  are  only  dealing 
here  with  what  the  contractual  rights  are.  I 
base  my  judgment  upon  the  wording  of  the  con- 
tract itself,  which  nowhere,  by  any  extended 
meaning  whioh  may  bo  given  to  it,  gives  the 
right  to  use  the  ship  as  a  store  or  warehouse.  I 
think  all  the  language  of  the  oontraot  must  be 
read  subject  to  the  main  objeot  and  intent  of  the 
oontraot,  whioh  is  to  carry  the  goods  from 
Australia  to  the  United  Kingdom.  And  the  only 
words  to  which  reference  has  been  made  which 
are  said  to  give  the  Government  this  wide  power, 
as  I  have  followed  the  argument  both  of  the 
Attorney  General  and  of  Mr.  Riokette,  are  to  be 
found  in  the  insulated  space  clause. 

For  that  reaeon  I  will  just  say  one  word  about 
that  clause.  Reliance  is  placed,  or  seems  to  be 
placed,  upon  the  right  of  the  Government  to  give 
any  orders  or  directions  as  to  the  departure, 
arrival,  ports  of  call,  stoppages,  or  otherwise  how- 
soever. Those  may  be  given  by  Hia  Majesty's 
Government.  All  those  words  most  be  read 
subject  to  the  main  purpose  of  the  contract.  I  see 
no  difficulty  in  giving  full  effect  to  them  in  that 
way.  I  see  the  greatest  difficulty  in  extending 
thorn  to  mean  that  the  Government  can  keep  the 
ship  where  they  like,  or  as  long  as  they  like, 
without  regard  to  the  voyage  whioh  she  had 
undertaken  to  perform. 

It  has  been  said  many  times  in  this  class  of 
cases  that  in  order  to  justify  such  a  deviation 
there  must  be  found  language  which  clearly  and 
unequivocally  states  the  right  to  deviate  in  the  oon- 
traot. No  snob  language  is  to  be  found  in  the 
present  case.  Neither  can  I,  by  any  reasonable 
interpretation  of  this  mercantile  document.,  con- 
strue it,  or  any  part  of  it,  as  giving  the  right  to 
use  the  ship  as  a  warehouse. 

For  these  reasons  I  have  come  to  the  conclusion 
that  the  learned  judge's  judgment  is  wrong.  I 
only  desire  to  add  that,  having  studied  the  judg- 
ment of  Sankey,  J.  with  care,  I  am  impressed 
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with  this  view,  that  in  the  oourt  below  the  argu- 
ment seemB  to  have  centred  round  the  question 
whether  or  not  the  Government  oould  give 
directions  to  use  the  vessel  for  a  military  purpose 
without  regard  to  the  farther  difficulty  whioh 
arose — assuming  that  to  be  decided  in  the  Govern- 
ment's favour — whether  that  military  purpose 
must  always  be  read  subject  to  the  main  object 
and  intent  of  the  contract — that  is,  the  voyage. 
It  is  only  with  regard  to  the  Utter  that  I  am 
differing  from  Sankey,  J. 

In  my  view  this  appeal  muat  be  allowed.  The 
damages  are  agreed,  I  understand,  and  judgment 
will  therefore  be  entered  for  the  suppliants  for 
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the  agreed  ^  amounts— r 
Bankkb,  L.J. — I  agree. 

The  question  for  our  decision  is  as  to  the  con- 
struction of  a  bill  of  lading.  In  order  to  decide 
that  question  there  are  certain  rules  of  con- 
struction whioh  we  must  follow,  and  which  I  think 
have  been  well  established.  I  think  that  the 
rules  of  construction  may  be  stated  thus.  In 
order  to  ascertain  what  the  oontraot  between  the 
parties  was,  full  effect  must  be  given  to  any  con- 
ditions whioh  were  specially  inserted  in  the 
document  for  the  particular  occasion ;  bat  general 
conditions,  whether  in  print  or  otherwise,  must  be 
read  with  Buch  necessary  qualifications  as  will 
prevent  them  from  defeating  the  objeot  and 
intention  of  the  parties  as  made  manifest  by  the 
document  when  considered  as  a  wnole.  I  think 
that  that  is  the  effect  of  the  decisions,  two  of 
which  have  been  referred  to. 

It  seems  to  me,  as  I  indicated  during  the  argu- 
ment, that  the  respective  constructions  whio  h  are 
put  forward  here,  or  must  be  pat  forward  here, 
may  be  shortly  stated  thus:  On  the  one  hand, 
there  is  the  construction  the  effect  of  whioh  would 
be  that  the  parties  agree  that  the  Bupplianta' 
goods  should  be  shipped  on  board  a  steamship 
which  was  to  proceed  on  a  voyage  from  Australia 
to  London,  but  which  voyage  was  to  be  subjeot  to 
certain  defined,  and,  it  may  be,  very  important, 
interruptions  at  the  instance  of  the  Government. 
T  hat  is  one  construction.  The  other  construction 
must  be  that  the  parties  agreed  that  the  goods 
should  be  shipped  on  board  a  steamship  whioh 
was  not  bound  on  a  voyage  to  London  in  any 
ordinary  sense  of  the  term,  using  that  word  in  a 
mercantile  sense,  bat  on  a  steamship  whose  ulti- 
mate destination  was  London,  bat  whioh,  on 
her  way  there,  was  to  be  at  the  absolute  disposal 
of  the  Government,  and  liable  to  be  used  for  any 
purpose  they  thought  proper. 

Reading  the  document  as  a  whole,  and  giving 
full  effect  to  the  exception,  I  oome  to  the  conclu- 
sion that  the  first  of  those  two  constructions  is 
the  one  that  ought  to  be  adopted.  We  are  dealing 
with  a  document  which  states  that  the  goods  are 
shipped  on  a  steamship  bound  for  London.  We 
are  dealing  with  a  document  whioh  purports  to 
be  a  contract  in  reference  to  "  Steam  between 
Australia  and  Europe  "  ;  and  we  are  dealing  with 
a  document  which  refers  in  terms,  in  the  excep- 
tions which  are  relied  on,  to  deviation,  whioh 
seems  to  me  to  be  deviation  from  a  voyage  in  the 
ordinary  commercial  sense,  and  something  quite 
different  from  the  entire  abandonment  of  that 
particular  voyage,  and  the  commencement  at 
some  future  time  of  a  new  voyage. 
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Therefore  I  come  to  the  conclusion  that,  speak- 
ing broadlj,  this  ia  a  contract  which  ha*  reference 
to  a  voyage,  rising  that  word  in  the  ordinary 
mercantile  aense,  from  Aaatralia  to  London  by 
steamer;  bnt  a  voyage,  nevertheless,  which  is 
liable  to  very  serious  and  grave  interrnptiona,  it 
may  be,  at  the  instance  of  the  Government,  whioh 
are  forced  opon  them  by  the  necessities  of  the 
time. 

That  being  ao,  the  only  remaining  question  is 
to  consider  whether  what  happened  to  thia  par- 
ticular vessel  came  within  cneof  the  interruptions 
to  the  voyage  which  was  sanctioned  by  the 
language  naed  in  the  bill  of  lading,  and  to  be 
construed  by  reference  to  that  document  as  a 
whole,  and  interpreting  it  as  I  interpret  it.  The 
vessel  proceeded  on  her  voyage,  and  she  landed 
her  warlike  stores  and  troops,  I  think,  at  Suez, 
and  Bbe  was  then  ordered  to  these  two  porta 
which  have  been  mentioned. 

I  do  not  think  that  it  ia  neoeaaary  to  decide 
either  one  way  or  the  other  whether  ordering  her 
in  that  way  to  those  ports  was  within  or  without 
the  exception.  But  if  it  ia  material,  I  myself 
should  say  that  certainly  ordering  her  to  those 

f>articular  places  was  within  the  exception  of  the 
jill  of  lading.  She  was  kept  at  those  two  porta 
for  a  considerable  time,  and  she  was  kept  there 
while  her  meat  cargo  was,  I  may  call  it,  being 
doled  out.  That  is  to  say,  the  meat  was  not 
delivered  in  the  ordinary  aenae  of  delivery  of  a 
cargo  alongside,  bat  was  doled  out  to  the  troops 
as  required. 

It  is  not  necessary  to  decide  whether  that  is  or 
whs  permissible  within  the  meaning  of  the  bill  of 
lading.  Speaking  for  myself,  I  am  inclined  to 
think  that  it  was.  But  there  came  a  time  when 
an  entirely  different  operation  took  place,  and 
that  was  transferring  from  other  meat-carrying 
ships  onto  this  ship  a  quantity  of  meat  not  for 
the  purpose  of  its  being  oarried  on  by  thia  ship  to 
the  ultimate  destination,  or  to  some  further  port, 
but  placed  there  for  the  mere  purpose  of  being 
atored,  and  doled  out  when  needed  from  time  to 
time  came  as  rations  for  the  troops. 

I  quite  agree  that  the  quantity  of  meat  no  doled 
out  was  not  large  as  compared!  with  the  entire 
cargo.  It  may  be  said  that  it  was  very  small.  It 
amounted  to  something  between  300  and  400  tona. 
We  are  not  dealing  here  with  quantity.  Nor 
are  we  dealing  with  the  time  occupied  in  taking 
the  meat  on  board  or  doling  it  out.  We  are  deal- 
ing here  with  a  question  of  principle  and  a  ques- 
tion of  construction,  because  if  the  Government 
were  entitled  to  do  this  particular  act  at  all  they 
would  be  entitled  to  do  it  to  any  extent.  And  it 
see  ma  to  me  you  cannot  find  any  principle  upon 
which  yon  can  limit  the  extent  to  whioh  they 
could  make  use  of  the  vessel,  if  it  is  permissible 
to  make  uae  of  it  in  thia  way  at  all. 

In  my  opinion  it  was  not  permissible  to  uae  the 
vessel  for  that  purpose.  In  order  to  ascertain 
whether  that  ia  ao  or  not,  of  course  it  ia  neoeaaary 
to  look  closely  at  the  terms  of  the  bill  of  lading. 
There  are  only  two  olauaea  in  the  bill  of  lading  in 
which  you  can  find  any  language  that  touches 
this  particular  question  at  all.  One  ia  clause  4  in 
the  print,  and  the  other  ia  the  stamped  clause,  with 
reference  to  the  insulated  space. 

Clause  4  in  the  print  has  been  referred  to.  It 
ia  in  the  widest  possible  terma,  and  it  includes 
authority  to  proceed  and  stay  at  any  port,  "  not- 


withstanding that  auch  porta  or  places  are  out  of 
or  away  fro  ji  the  customary  or  geographical  route 
to  the  port  of  discharge  hereinbefore  mentioned, 
for  the  purpose  of  receiving  and  (or)  discharging 
goods,  coals,  supplies,  or  paaeengers,  or  for  any 
other  purpose  whatsoever." 

Taking  those  general  words  literally,  the 
vossel  waa,  of  course,  merely  receiving  tjooda 
when  the  meat  was  being  put  on  board.  But  in 
my  opinion  those  general  worda  must  receive  the 
limitation,  and  the  neoeaaary  limitation,  which 
will  prevent  them  from  defeating  the  object  and 
intention  of  the  parties  aa  indicated  by  the  docu- 
ment as  a  whole.  It  isimpoaaible  to  read  those 
words  aa  an  authority  except  to  take  goods  on 
board  in  the  course  of  the  voyage — it  may 
be  at  some  port  en  route,  or  within  the  limits 
of  deviation — and  t&king  goods  on  board  therefor 
the  purpose  of  conveying  them  to  some  farther 
destination.  In  my  opinion  the  words  of  olause 
do  not  assist  the  Grown  at  all. 

Then  we  come  to  the  words  in  the  insulated 
space  clause,  and  thoae  are  worda  which  it  ia  not 
quite  so  eaay  to  deal  with,  it  seems  to  me.  They 
shall  have  the  liberty— that  is,  the  ship  shall  have 
the  liberty— "to  comply  with  any  orders  or 
directions  as  to  departure  " — that  doea  not  apply  ; 
"  arrival  "—that  does  not  apply ;  "  routes  — 
that  does  not  apply ;  44  ports  of  call  ''—that  doea 
not  apply ;  "  stoppages  " — that  does  not  apply. 
But  then  we  com  a  to  the  words  "  or  otherwise 
howsoever  given  by  His  Majesty's  Government," 
and  so  on. 

Here,  again,  you  may  say  that  the  order  to  take 
the  meat  on  board,  and  to  keep  it  until  required 
as  rations,  and  then  to  dole  it  out  to  the  troops, 
was  an  order  whioh  came  within  tbis  extremely 
wide  language  "or  otherwise  howsoever."  It  is 
necessary  to  consider  whether,  in  the  stamped 
olause,  even  treating  it  as  equivalent  to  writing, 
this  comes  within  the  principle  of  being  a  general 
condition  which  must  receive  some  qualification 
in  order  to  carry  ont  the  object  and  intent  of  the 


For  two  reasons  I  say  it  doea.  Pirat, 
I  have  come  to  the  conclusion  that  this  is  a 
voyage  contract,  using  that  expression  "  voyage  " 
in  the  ordinary  sense;  and,  secondly,  because  I 
find  in  the  clause  itaelf  indications  that  the 
language  cannot  be  employed  in  the  way  con- 
tended for  by  the  Grown.  That  is  ao  because 
that  thoae  orders  if  complied  with  shall  not  be 
deemed  a  deviation  the  clause  says,  and  I  think 
thoae  words  are  used  in  the  proper  sense  as  a 
deviation  from  the  contemplated  voyage,  and 
cannot  be  read  aa  authorising  a  complete 
abandonment  of  the  voyage,  and,  whioh  it  really 
what  ia  contended  for,  a  right  to  commence  a 
f  reah  one. 

In  my  opinion,  therefore,  the  judgment  of  the 
learned  judge  in  the  court  below  was  wrong.  I 
think  that,  in  giving  effect  to  the  view  that  he 
entertained,  he  did  not  attach  sufficient  import- 
ance to  this  particular  point — whioh  to  my  mind 
is  the  one  and  only  point  upon  which  the  sup- 
pliants are  entitled  to  suooeed— namely,  the  point 
that  baa  reference  to  the  placing  of  the  cargo  of 
those  other  ships  upon  this  vossol  for  the  par- 
ticular purpose  for  which  they  were  placed 
there. 

Waerinoton,  L.J. — I  am  of  the  same  opinion. 

The  particular   contract  which  we  have  to 
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con 9 true  is  a  mercantile  document,  being  a  con- 
tract of  affreightments  for  the  carriage  of  certain 
goods  by  ship  from  Melbourne  to  London.  The 
only  question  that  it  is  necessary  to  determine  is 
whether,  according  to  the  construction  of  this 
particular  contract,  the  shipowners — in  the  pre- 
sent case  the  Government — were  at  liberty  to  use 
the  ship  for  a  purpose  foreign  to  her  employment 
ae  a  means  for  the  carriage  of  goods. 

It  is  quite  unnecessary  for  me  to  read  again  the 
bill  of  lading,  or  to  repeat  the  facts  in  detail.  I 
should  be  prepared  to  bold,  and  I  will  assume  for 
the  purposes  of  this  judgment,  that,  under  the 
very  wide  terms  of  this  particular  contract,  the 
direotion  of  the  ship  to  Modroe  and  Imbros — 
although  those  places  are  far  away  from  any 
ordinary  geographical  route  from  Melbourne  to 
London — was  not  a  deviation  such  as  to  amount 
to  a  breach  of  the  contract  on  the  part  of  the 
shipowner.  And,  so  far  a*  I  am  personally  con- 
cerned, I  am  prepared  to  hold,  and  I  will  assume, 
that  the  mode  in  which  the  cargo  of  meat  was 
discharged— that  is  to  say,  by  doling  it  out  as 
required  by  the  troops  at  those  two  places — was 
also  within  the  terms  of  the  contract. 

But  then  the  Government,  who  were  the  owners 
of  the  ship  for  the  time  being,  did  this  further: 
They  used  the  ship  at  Mndros  for  the  purpose  of 
placing  upon  her  a  quantity  of  meat  tiken  from 
other  meat-carrying  ships ;  and  tbey  did  so  not 
for  the  purpose  of  conveying  that  meat  by  sea 
from  one  place  to  another,  but  for  the  purpose  of 
supplying  the  troops  at  Madros.  In  other  words, 
they  used  her  not  as  a  carrying  ship,  but  as  a 
otore  ship  ot  warehouse.  That  is  a  purpose 
which  I  have  described  above  as  being  foreign  to 
her  employment  for  the  purpose  of  the  carriage 
of  goods. 

Is  her  use  for  that  purpose  within  this  parti- 
cular contract  P  I  need  not  read  the  words  again. 
There  are  only  two  clauses  which  are  relied  upon 
as  having  that  effect.  The  first  is  the  fourth 
clause,  which  in  general  terms  gives  liberty  to 
proceed  and  stay  at  ports  in  any  order  and  rota- 
tion, and  10  forth,  M  for  the  purposes  of  receiving 
and  (or)  discharging  goods,  "or  for  any  other 
purpose  whatsoever. ' 

In  my  judgment  that  is  entirely  consistent 
with  the  idea  that  the  purpose  lor  which  the  ahip 
is  to  stay  at  a  port  or  place  Bhall  be  connected 
with  the  voyage;  not  for  some  other  purpose 
outside  the  voyage  altogether.  So  also  with 
regard  to  the  insulated  space  clause,  which  is 
also  in  general  terms,  conferring  upon  the 
ship  liberty  to  comply  with  any  orders  as  to, 
amongst  other  things,  stoppages,  "or  other- 
wise howsoever,"  given  by  one  of  His  Msjeety's 
officers. 

That,  again,  is  in  general  terms;  and  I  think 
that  both  these  clauses  have  to  be  considered 
with  such  limitations  as  are  necessary  in  order 
Dot  to  render  them  inconsistent  with  the  main 
object  of  the  contract  which  has  to  be  construed. 
In  my  opinion,  if  we  were  to  give  those  clauses 
the  effect  which  the  Grown  asks  us  to  give  them, 
we  should  be  giving  them  an  effect  which  would 
be  inconsistent  with  what  seems  to  me  to  be  the 
main  object  of  this  adventure,  namely,  a  voyage 
subject,  no  doubt,  in  this  particular  case,  to 
very  special  powers  of  deviation,  and  even  to 
interruption,  out  etill  a  voyage  from  one  port 
to  anothei . 
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For  these  reasons,  I  think  that  the  judgment 
of  the  learned  judge  in  the  court  below  was 
wrong,  and  ought  to  be  reversed. 

Appeal  allowed. 

Solicitors  for  the  appellants,  Parker,  Qarrett, 
and  Co. 

Solicitor  for  the  Grown,  Solicitor  to  the 
Treasury. 


HIGH  COURT  OF  JUSTICE. 

KING'S  BENCH  DIVISION. 

Wednesday,  Feb.  28,  1917. 

(Before  Bailhachb,  J.) 

Thomas  Smailbs  and  Son  v.  Evans  and 
Bbid  Limited,  (a) 

Shipping  —  Charter-party  —  Hire  —  Cet$  a/ton  of 
hire  while  veteel  damaged — Payment  of  hire  to 
be  returned  when  veteel  in  "  an  efficient  etate  to 
resume  her  service." 

A  charter-parly  provided  that  "In  the  event  of 
loee  of  time  from  .  .  .  damage  preventing 
the  working  of  the  vessel  for  more  than  twenty- 
four  running  houre,  the  payment  of  hire  shall 
eeaee  until  ehe  he  again  in  an  efficient  etate  to 
resume  her  eervice." 

The  chartered  veeeel,  having  loaded  tome  of  her 
cargo,  teat  proceeding  to  another  loading  place, 
when  the  went  aground.  She  discharged  part  of 
the  cargo  on  board  and  woe  got  off  terioutly 
damaged.  After  discharging  more  of  her  cargo 
at  another  place,  ehe  proceeded  to  a  port  of 
refuge,  where  the  necessary  repairs  were  effected. 
She  left  dock  on  the  18*k  Oct.,  and  proceeded  to 
reload  the  cargo  at  the  placet  where  it  had  been 
discharged,  and  completed  the  reloading  on  the 
30ts  Oct, 

Held,  that  the  vessel  woe  "in  an  efficient  state  to 
retumc  her  service  "  when  the  repairt  were  com- 
pleted, and  that  the  hire  became  payable  again 
from  the  time  when  the  repairt  were  completed, 
and  not  from  the  time  when  the  ditcharged  cargo 
wot  reloaded, 

Awabd  stated  by  arbitrators  in  the  form  of  a 
special  case. 

By  a  charter-party  dated  the  30th  Joly  1915 
made  between  Thomas  Smailes  and  Son,  Whitby 
(hereinafter  called  "the  owners  "),  and  Evans  and 
Raid  Limited,  Cardiff  (hereinafter  called  "the 
charterers  "),  the  owners  ohartered  the  steamship 
Cariebrook  to  the  charterers  on  time  charter  for 
two  round  voyages  from  the  United  Kingdom  to 
Newfoundland,  Northern  States  of  America  or 
Gulf  of  Mexico,  and  back  to  the  United  Kingdom. 
The  charter-party  contained  {inter  alia)  the 
following  clauses:  "That  the  charterers  shall 
provide  aud  pay  for  all  the  coals,  fuel,  port 
charges  .  .  .";  "that  the  charterers  Bhall  pay 
for  the  use  and  hire  of  the  said  vessel  at  the  rate 
of  4000J.  per  calendar  month,  commencing  on  and 
from  the  time  of  her  delivery  in  the  Mersey,  and 
at  and  after  the  same  rate  for  any  part  of  a 
month,  hire  to  continue  from  the  time  specified 
for  commencing  the  charter  until  her  redelivery 
to  owners    ...   at  a  ooal  port  on  the  west 
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cout  of  United  Kingdom";  M  that  in  the  event 
of  loss  of  time  from  defioienoy  of  men  or  stores, 
breakdown  of  machinery,  or  damage  preventing 
the  working  of  the  Teeeel  for  more  than  twenty- 
four  running  hours,  the  payment  of  hire  shall 
cease  until  she  be  again  in  en  efficient  state  to 
resume  her  service ;  but  should  the  vessel  be 
driven  into  port  or  to  anchorage  by  Btrees  of 
weather  or  from  any  accident  to  the  cargo,  suoh 
or  loei  of  time  shall  be  at  the  charterers' 
and  expense."  The  charter-party  also  con- 
tained an  arbitration  clause. 

The  Carisbrook  was  duly  delivered  to  the 
charterers  and  proceeded  on  her  first  voyage  to 
load  a  cargo  of  timber  at  ports  in  Newfoundland 
After  she  bad  loaded  a  considerable  portion  of 
her  cargo,  and  while  proceeding  from  one  loading 
place  to  another,  she  went  aground  in  Little  Bay 
at  3.55  p.m.  on  the  13th  Sept.  1915,  and  although, 
after  discharge  of  a  portion  of  the  cargo,  a  he 
was  eventually  got  off,  it  was  found  that  she  was 
seriously  damaged  in  the  bottom,  and  the  master 
therefore  deoided  to  discharge  a  fuither  portion 
of  the  cargo  so  as  to  bring  the  vessel  on  an  even 
keel  in  order  that  he  might  proceed  to  St.  John's, 
Newfoundland,  which  was  the  nearest  port  of 
refuge  where  the  necessary  repairs  could  be 
effected.  The  steamship  accordingly  proceeded 
to  North  West  Arm,  about  twenty  miles  distant, 
where  a  farther  portion  of  the  cargo  was  dis- 
charged, and  she  then  proceeded  to  St.  John's, 
where  Bhe  was  dry  docked  and  the  necessary 
temporary  repairs  effected.  Those  repairs  were 
oompleted  at  11  a.m.  on  the  18th  Oct.,  and  ahe 
then  proceeded  from  the  dry  dock  to  a  coaling 
berth  to  take  in  banker  coal.  She  finished  taking 
in  bunker  coils  at  10.30  p.m.  on  the  19th  Oct., 
and  on  the  20th  Oot.,  at  6.30  am.,  she  left 
St  John's  and  proceeded  back  to  North  West  Ann, 
where  she  arrived  at  9.45  p  m.  on  the  20th  Oot.  The 
reloading  of  the  cargo  whioh  had  been  discharged 
there  was  commenced  at  7  a.m.  on  the  23rd  Oot. 
and  completed  at  4.45  p.m.  on  the  26th  Oot.  At 
6.45  a.m.  on  the  27th  Oct  she  proceeded  to  Little 
Bay  to  load  the  other  portion  of  the  discharged 
cargo.  She  arrived  there  and  commenced  to 
reload  that  cargo  at  11.15  a.m.  on  the  same  day. 
The  reloading  of  the  whole  of  the  discharged  oargo 
was  completed  at  8.30  am.  on  the  30th  Oot. 

Disputes  having  arisen  between  the  parties  as 
to  the  time  during  whioh  the  vessel  was  off  hire, 
the  matter  was  referred  to  arbitration. 

The  owners  contended  that  the  ve  sel  was 
efficient  for  all  purposes  at  11  a.m.  on  the  18th 
Oct.,  when  the  temporary  repairs  were  finished 
and  the  vessel  came  out  of  dry  dock ;  that  the 
reloading  of  the  cargo  was  not  part  of  the  work 
of  making  the  ship  efficient,  and  that  therefore 
the  hire  was  payable  during  the  time  the  reload- 
ing was  taking  place  ;  and  that  the  payment  of 
hire  only  ceased  from  355  p.m.  on  the  13th  Sept 
(when  the  v« 


aground)  until  11  a.m.  on 

the  18th  Oct. 

The  charterers  contended  that  after  the 
stranding  hire  ceased  to  be  payable  until  the 
discharged  cargo  was  reloaded,  as  upon  the  true 
construction  of  the  charter-party  the  vessel  was 
not  in  an  efficient  state  to  resume  her  service 
until  the  discharged  cargo  had  been  so  loaded. 

The  arbitrators  held  and  decided  (subject  to 
the  opinion  of  the  court;  that  hire  ceased  to  be 
payable  respectively   from   3.55  p.m.  on  the 


13  th  Sept  1915,  when  the  accident  took  place, 
until  11  a.m.  on  the  18th  Oat.,  when  the  tempo- 
rary repairs  were  oompleted,  from  9  45  p.m.  on 
the  21st  Oct.,  when  the  vessel  arrived  at  North 
West  Arm,  until  4.45  p.m.  on  the  26th  Oct,  when 
the  cargo  discharged  there  had  been  re- loaded, 
and  from  11.15  a.m.  on  the  27th  Oot.,  when  she 
arrived  at  Little  Bay,  where  the  other  portion  of 
the  cargo  had  been  discharged,  until  8.30  a.m.  on 
the  30th  Oot ,  when  the  reloading  of  that  cargo 
was  completed,  and  they  awarded  aooordingly. 

The  question  for  the  opinion  of  the  Court  was 
whether  the  arbitrators'  decision  was  oorrect. 

T.  W.  H.  Inship,  K.O.  and  W.  N.  Baebwm  for 
the  shipowners. 

D.  0.  Leek,  K.O.  and  B.  A.  Wright  for  the 


Reference  was  made  to 

v.  MUUr,  7  Asp.  Mar.  Law.  Gas.  1; 
L.  T.  Rsp.  205 ;  (1891)  A..  C.  48 ; 
Vogtmann  r.Zantibar  Bttamthip  Company,  7  Com. 
Gas.  854. 

Ba.ilha.chb,  J.  [after  stating  the  facta,  con- 
tinued :] — I  have  been  referred  to  two  authorities 
as  assisting  me  somewhat  in  the  construction 
of  this  clause  of  the  charter  -  party  —  Hogarth 
v.  Miller  (7  Asp.  Mar.  Law  Oas.  1;  64  L  T. 
Rep.  205;  (1891)  A.  0.  48)  and  Vogemann  v. 
Zanzibar  Steamship  Company  (7  Oom.  Oas.  254). 
In  Hogarth  v.  Miller,  where  the  clause  in  the 
charter-party  was  practically  identical  with  this 
clause,  the  facts  were  that  during  the  vessel's 
voyage  her  high-pressure  engine  broke  down,  and 
she  had  to  be  towed,  although  she  assisted  the 
towage  to  Borne  extent  by  means  of  her  low- 
pressure  engine.  On  arrival  at  the  port  of  dis- 
charge her  cargo  was  discharged,  the  vessel's 
steam  winches  and  machinery  being  efficient  for 
that  purpose.  The  question  was  whether  she  wo_h 
on  hire  during  these  periods.  The  Houbc  of 
Lords  held  that  she  was  not  in  an  efficient  state 
to  resume  her  service  while  it  was  necessary  for 
her  to  go  from  one  place  to  another  and  the  was 
unable  to  do  so  by  her  own  unaided  power ;  but 
they  also  held  that  when  she  reached  port  where 
all  that  had  to  be  done  was  to  discharge  her  cargo 
hire  again  became  payable  as  the  discharge  could 
be  effected  as  efficiently  from  her  as  from  the 
most  seaworthy  vessel.  It  is  clear  from  that 
decision  that  in  deciding  whether  a  ship  is 
"  efficient "  within  the  meaning  of  a  olause  one 
has  to  consider  the  particular  service  like  the  one 
in  this  charter-party  whioh  she  has  to  render  at 
the  given  time.  If  she  is  capable  of  rendering 
the  service  whioh  Bhe  is  required  to  render  then 
and  there,  the  is  "efficient"  for  that  purpose. 
Hogarth  v.  Miller  (tup  ),  however,  has  no  parti- 
cular bearing  upon  the  point  whioh  I  have  to 
decide. 

Vogtmann  v.  Zanzibar  Steamship  Company 
(tup.)  has  a  much  closer  bearing  upon  it  There 
the  question,  as  stated  by  Collins,  MR,  was 
"whether  the  charterer  is  relieved  from  paying 
for  the  hire  of  the  ship  during  the  time  which 
elapsed  between  her  sailing  from  Queens  town 
after  repairing  and  her  arrival  at  the  place 
where  the  accident,  which  necessitated  the  repairs, 
took  place."  The  vessel  had  met  with  an  acci- 
dent and  was  compelled  to  put  back  for  repairs 
which  took  some  time  to  effect.  During  that 
she  was  off  hire.  After  the  repairs  were 
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completed  it  took  the  vessel  some  time  to  get 
bank  to  the  place  where  the  accident  had  hap- 
pened, and  the  question  was  whether  she  was  off 
hire  till  she  reached  that  place.  The  Oourt  of 
Appeal  held  that  she  was  not  off  hire.  The  words 
of  the  olanae  were  not  quite  the  same  as  thoea 
I  have  now  to  construe ;  they  were  as  follows  : 
"That  in  the  event  of  lots  of  time  from 
deficiency  of  men  or  stores,  breakdown,  or 
damage  of  machinery  or  damage  to  rudder 
or  propeller,  grounding,  but  not  in  river,  deten- 
tion by  average  accidents  to  ship  or  cargo,  or  by 
other  canoe  preventing  full  working  of  the  vessel 
(loading  ana  (or)  discharging  cargo),  the  payment 
of  hire  shall  oease  for  the  time  exceeding  twenty- 
four  hours  thereby  lost."  In  this  case  the  clause 
does  not  excuse  the  payment  of  hire  during  time 
lost  by  damage  "  preventing  the  foil  working  of 
the  vessel " ;  it  says  that  hire  is  not  payable 
"  until  she  be  again  in  an  efficient  state  to  resume 
her  service."  Vogemann  v.  Zanzibar  Steamship 
Company  (sup.)  \b  not  so  strong  against  the  con- 
tention of  the  present  charterers  as  at  first  I 
thought  it  to  be,  for,  as  Mr.  Leok  has  pointed  out. 
it  is  one  thing  to  say  that  a  Teasel  is  "in  full 
working  order  "  and  another  thing  to  say  that 
she  is  "  in  anefSoient  state  to  resume  her  service." 
In  thie  omse  the  vessel  was,  as  a  vessel, 
undoubtedly  in  an  efficient  state  at  11  a.m.  on  the 
18th  Oct.,  that  is  to  say,  she  had  had  her  temporary 
repairs  completed,  and  was  ready  to  sail  the  seas 
a«  a,  seaworthy  ship.  But  was  she  in  an  efficient 
state  Mto  resume  her  service"?  Mr.  Leok 
contended  that  until  the  cargo  was  reloaded  she 
was  not.  I  do  not  agree.  I  think  she  resumed 
her  service  from  the  moment  she  was  in  an 
efficient  state  so  to  do.  It  is  quite  true  that  there 
was  time  lost  by  the  accident  until  8.30  a.m.  on 
the  30th  Oct.,  and  if  the  clause  had  said  that  hire 
should  not  be  payable  daring  "  all  time  lost  in  con- 
sequence  of  an  accident  "  Mr.  Leek's  contention 
would,  I  think,  have  been  correct  .  But  that  is  not 
the  language  employed.  The  clause  which  I  am 
construing  does  not  give  the  charterers  a  oomplete 
indemnity  in  respect  of  time  lost  under  circum- 
stances that  occurred  in  this  case.  The  conten- 
tion of  the  owners  is,  in  my  opinion,  right,  and  the 
award  must  be  varied  in  accordance  with  the  view 
I  have  expressed.  Award  varUd 

Solicitors  for  the  owners,  Botterell  and  Roche. 
Solicitors  for  the  charterers,  Winn-Jones  and 
Co.,  for  F.  Vaughan,  Cardiff. 


PROBATE,  DIVORCE,  AND  ADMIRALTY 
DIVISION. 
PEIZE  COURT. 
Jan.  29  and  Feb.  21, 1917. 
(Before  Sir  8.  T.  Eyahs.  President.) 
Thb  Eli.  (a) 

Prtss  Court— Prize  bounty—"  Armed  ehip "  — 
Troopship— Calculation  of  bounty— Principle! 
to  be  applied— Naval  Prize  Act  1864  (27  *  28 
Viet.  e.  15),  t.  42 — Order  in  Council  of  the 
2nd  March  1915. 

By  the  combined  effect  of  $eot.  42  of  the  Naval 
Prize  Act  1804  (27  4  28  Vict.  e.  25)  and  the 
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Order  in  Council  dated  the  2nd  March  1915,  a 
prize  bounty  it  payable  omongtt  euch  of  the 
officers  and  men  of  Hie  Majesty's  tearthipt  at 
are  actually  present  at  the  taking  or  dettroying 
of  any  "  armed  ship  "  of  the  enemy,  calculated 
at  the  rate  of  51.  for  each  person  on  board  the 
enemy' t  ship  at  the  beginning  of  the  engagement. 

A  submarine  belonging  to  the  British  navy  tank 
(inter  alia)  an  enemy  troopship  which  carried 
troops,  field  guns  for  use  after  the  landing  of  the 
troops,  a  few  light  guns,  and  a  quantity  ofriflrs, 
and  a  claim  was  made  on  behalf  of  the  officers 
and  crew  of  the  submarine  that  they  were 
entitled  to  an  award  of  a  prize  bounty  calcu- 
lated at  the  rate  of  52.  per  head  according  to  the 
number'fif  the  troops  on  board  and  the  number  of 
the  crew  of  the  troopship,  on  the  ground  that  the 
troopship  was  an  "armed  ship"  within  the 
meaning  of  sect.  42  of  the  Naval  Prize  Act  1864. 

Held,  that  the  expression  "armed  ship"  meant  a 
fighting  unit  of  the  fleet  of  the  enemy — that  it,  a 
ship  commissioned  and  armed  for  offensive  action 
in  a  naval  engagement — and  that  the  fact  that 
a  troopship  carried  a  few  light  guns  and  field 
guns  in  addition  to  troops  armed  with  rifles  did 
not  make  her  an  "armed  ship"  within  the 
meaning  of  the  section  so  at  to  entitle  the  officers 
and  crew  to  the  benefit  of  prise  bounty  under  the 
Act  0/1864. 

This  was  a  motion  on  behalf  of  Commander 
Edward  Courtney  Boyle,  V.C.,  and  the  officers  and 
ship's  company  of  His  Majouty's  submarine  U14, 
for  a  declaration  that  they  were  entitled  to 
prize  bounty  in  respect  of  the  destruction  of  two 
Turx'iBh  vessels,  a  gunboat  and  a  transport,  in  the 
Sea  of  Marmora  in  May  1915. 

According  to  the  offioial  report,  dated  the 
23rd  May  1915,  if  appeared  that  the  EU,  amongst 
other  exploits,  sank  a  Turkish  gunboat^name 
unknown— the  complement  of  which  was  believed 
to  be  not  fewer  than  seventy- five  persons,  and 
a  large  Turkish  transport,  the  Qui  Djemal, 
which  carried  a  large  number  of  troops.  In 
addition  to  the  troops  there  were  six  field 
guna  on  board  and  several  thousand  rifles.  It 
was  also  stated  that  the  Turkish  troopships 
were  usually  armed  with  a  certain  number  of 
light  six-pounder  guns.  Whilst  there  was  no 
dispute  as  to  the  prize  bounty  in  respect  of 
the  gunboat,  it  was  contended  on  behalf  of  the 
Crown,  against  the  contention  of  Commander 
Boyle,  V.C.,  that  the  Turkish  troopship  was 
not  an  "armed  ship"  within  the  meaning  of 
sect.  42  of  the  Naval  Prize  Act  1864  and  the  Order 
in  Council  made  thereunder. 

By  sect.  42  of  the  Naval   Prize  Act  1864 
(27  &  28  Viot  c.  25),  it  is  provided :  * 

K  in  relation  to  any  war  Her  Majesty  is  pleased  to 
declare  by  Proclamation  or  Order  in  Council  her  intention 
to  grant  prize  bounty  to  the  officers  and  orews  of  ber 
ships  of  war,  then  such  of  the  offiosra  and  crew  of  any 
of  Her  Majesty's  ships  of  war  as  are  actually  present  at 
the  taking  or  uestrojing  of  any  armod  ship  of  any  of 
Her  Majesty's  enemies  shall  be  entitled  to  have  dis- 
tributed among  them  as  prise  bounty  a  sum  calculated 
at  the  rate  of  five  pounds  for  each  person  on  board  the 
enemy's  ship  at  the  beginning  of  the  action. 

An  Order  in  Council  was  made  under  the  above 
section  dated  the  2nd  Maroh  1915. 

Roche,  K.C.  and  Commander . 
R.N.,  in  support  of  the  motion. 

J.  0.  Pease  for  the  Procurator- General. 
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The  following  o&Bea  were  cited  in  the  course  of 
the  argument : 

BrttrcA  Dutch  Bchuyte,  6  Oh.  Bob.  48  j 
Th4  Ban  Jo*qph,  6  Ch.  Bob.  331 ; 
La  Lune,  1  Hagf .  Adm.  210. 

Cur.  adv.  vult. 

Feb.  21.— The  President  —This  motion  for 
prize  bounty  is  made  on  behalf  of  Commander 
Edward  Courtney  Boyle,  V.O.,  and  the  offloera 
and  ship's  company  of  His  Majesty's  submarine 
£11.  It  concerns  two  enemy  vessels  sunk  by  the 
submarine  in  the  Sea  of  Marmora,  in  May  1915. 
One  was  a  Turkish  gunboat  and  the  other  a  latge 
Turkish  transport  vessel.  As  to  the  former,  I 
find  that  she  had  seventy- five  men  on  board  at 
the  time  of  her  destruction,  and  that  the  sob* 
marine  was  the  only  vessel  present  at  the  destruc- 
tion. I  therefore  declare  that  the  sum  of  3751. 
is  payable  as  prize  bounty  to  the  commander, 
officers,  and  crew  of  the  submarine  EU. 

As  to  the  other  vessel,  different  and  important 
questions  arise.  The  first  is  whether  she  was  an 
enemy  armed  ship  in  respect  of  which  any  prize 
bounty  at  all  is  payable.  The  other  is  whether, 
if  bounty  is  payable,  it  is  to  be  calculated  accord- 
ing to  the  number  of  the  crew  of  the  ship  or 
according  to  the  total  number  of  persons  on 
board.  The  crew  consisted  of  200.  If  that  were 
the  determining  factor,  the  prize  bounty  would 
be  1000/.  In  addition  to  the  crew  the  transport 
carried  6000  Turkish  troops.  If  the  total  number 
of  persons  on  board  were  the  determining  factor, 
the  prize  bounty  would  amount  to  31,0001. 

But  the  first  question  to  consider  is  the 
character  of  the  destroyed  ship,  and  whether  it 
answers  the  description  of  "an  armed  6hip"  of 
the  enemy  within  the  meaning  of  sect.  42  of  the 
Naval  Prize  Aot  of  1864,  which,  is  the  enactment 


governing  the  grant  of  prize  money.  Counsel 
for  the  Crown  contended  that  sbe  was  not. 

It  is  interesting  and  not  nninstruotive  to  trace 
shortly  the  history  and  the  development  of  the 
granting  of  prize  bounty,  or  "  head  money  "  as  it 
wiw  called  in  olden  times.  By  two  ordinances  in 
the  time  of  the  Commonwealth  (the  22nd  Feb. 
and  the  17th  April  1649)  it  was  ordained  that  a 
bounty  should  be  given  for  sinking,  firing,  or 
destroying  any  of  tho  revolted  ships  or  of  any 
other  fleet  that  should  fight  against  the  Common- 
wealth. If  the  ship  destroyed  was  an  admiral's 
ship,  the  bounty  was  to  be  201.  for  each  piece  of 
ordnanoe  on  the  ship ;  if  a  vice-admiral's  16/. ;  if  a 
rear-admiral's  121.  ;  and  if  it  was  any  other  ship 
of  war  101.  was  to  be  allowed  for  each  gun  on  the 
ship. 

By  an  Act  passed  in  the  fourth  year  of  William 
and  Mary  a  bounty  of  101.  for  every  piece  of 
ordnance  upon  a  taken,  sunken,  fired,  or  destroyed 
ship  of  war  was  given. 

By  sect.  8  of  the  statute  6  Anne,  c.  13,  which 
dealt  with  pr\ze,  it  was  enacted  that  where  a  ship 
of  war  or  a  privateer  of  the  enemy  was  taken  in 
action  by  any  of  Her  Majesty's  ships  of  war  a 
Bum  should  be  paid  to  the  officers  and  men  who 
should  have  been  actually  on  board  the  ship 
taking  the  enemy  ship  of  5/.  for  every  man  living 
on  board  the  enemy  ship  so  taken  at  the  beginning 
of  the  engagement.  There  followed  two  Acts  of 
the  reign  of  George  III.  (43  Geo.  3,  e.  165,  and 
45  Geo.  3,  o.  72)  by  which  it  was  enacted  that  a 
51.  for  « 


board  should  be  paid  for  the  taking,  sinking, 
burning,  or  otherwise  destroying  an  armed  ship  of 
the  enemy. 

In  the  time  of  the  Crimean  War,  by  the  statute 
17  A  18  Viot  o.  18,  it  was  provided  that  a  bounty 
of  51.  should  be  given  for  every  person  who  was 
living  on  board  any  enemy  ship  of  war  at  the 
beginning  of  the  engagement. 

Then  came  the  provisions  in  sect.  42  of  the 
Naval  Prize  Act  1864,  already  referred  to,  which 
is  the  Aot  now  in  force  dealing  with  the  matter, 
whiob  gives  bounty  for  the  destruction  of  armed 
ships  of  the  enemy. 

It  will  be  observed  that  in  former  times  the 
amount  of  prize  bounty  or  head  money  was  calou- 
lated  on  the  basis  of  the  number  of  guns  the 
enemy  vessel  carried,  and,  later,  on  the  basis  of 
the  number  of  men  on  board.  In  olden  days,  of 
course,  the  number  of  guns  oarried  was  large  in 
proportion  to  the  number  of  men.  In  modern 
times  the  number  of  guns  is  very  small  in  com- 
parison with  and  in  proportion  to  the  men 
required  for  the  equipment  of  the  fighting 
vessela. 

The  character  and  the  description  of  the  Qui 
Djemal,  the  destroyed  vessel  in  the  present  case, 
were  given  in  an  affidavit  of  Commander  Boyle, 
exhibiting  a  report  of  Lieutenant  Slade,  and  by 
Lieutanant- Commander  Bagotnf  the  intelligence 
Division  of  the  Admiralty  War  Staff,  who  was 
called  as  a  witness.    It  was  afterwards  supple- 
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mented  by  an  affidavit  of  Vice- Admiral  Sir 
Arthur  Limpua.  She  appears  to  have  been  a 
fleet-auxiliary,  designated  aB  a  troop  transport, 
manned  by  naval  ratings,  and  commanded  by 
officers  of  the  Turkish  Navy.  There  was  no 
evidence  of  whether  or  bow  she  was  armed.  But 
it  waB  Baid  that  such  auxiliaries  were  usually 
armed  with  about  four  light  six-pounder  guns. 
Reliance  was  also  placed  on  the  faot  that  when 
tho  vessel  was  destroyed  she  carried  60O0  enemy 
troopB  with  rifles  and  six  field  guns  (75  m.m. 
Krupps).  No  evidence  was  fciven  as  to  whether 
these  were  placed  in  the  holds  or  on  deck. 

Now,  was  she  an  armed  ship  within  the  meaning 
of  the  enactment  referred  to  P  That  she  was  a 
tieet-auxiliary  does  not  constitute  her  an  armed 
ship.  Besides  troopships,  there  are  other  ssch 
auxiliaries,  e.g.,  colliers  or  oil  ships  and  hospital 
ships,  which  dearly  do  not  answer  that  descrip- 
tion. In  my  opinion,  if  it  were  proved  that  she 
carried  a  few  light  guns  that  would  not  constitute 
her  an  armed  ship,  any  more  than  a  merchant 
vessel  armed  for  self-defence ;  nor  would  the  fact 
that  she  carried  troops  armed  with  rifleB  and  some 
field  guns  and  other  ammunition  intended  to  be 
used  after  the  landing  of  the  troops. 

Sect  42  of  the  Prize  Act  refers  to  the  number 
of  men  on  board  the  enemy  ship  "  at  the  beginning 
of  the  engagement."  So,  indeed,  did  sect.  8  of  the 
Aot  of  Queen  Anne.  This  does  not  mean  that 
thero  must  be  an  actual  fight,  for  the  enemy  ship 
may  be  made  to  surrender  by  the  presence  of  a 
superior  force.  But  the  words  throw  some  light 
on  the  meaning  which  ought  to  be  given  to  tbe 
expression  M  armed  ahip."  It  was  decided  in  the 
Btvaral  Dutch  SehuyU  (ubi  tup.)  that  the  enemy 
vessel  must  be  armed  and  commissioned  to  act 
offensively. 

In  my  view,  an  "  armed  Bhip  "  within  the  mean- 
ing of  the  section  to  be  construed  ia  a  figh 
unit  of  the  fleet,  a  ahip  oomi 
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for  the  purpose  of  offensive  action  in  a  naval 
engagement.  It  has  not  been  shown  that  the 
transport  in  question  was  such  a  ship. 

The  dazsling,  daring,  and  intrepid  courage  of 
Commander  Boyle  and  his  comrades  in  their 
entrance  and  operations  in  the  Sea  of  Marmora 
exoited  general  wonder  and  admiration,  and  were 
recognised  bj  His  Majesty  the  King  and  by  the 
heads  of  other  allied  States.  But  in  dealing  with 
the  application  for  prise  money,  I  mast  prooeed 
in  accordanoe  with  what  I  conceive  to  be  the  law 
which  has  to  be  administered ;  and  for  the  reasons 
stated  my  decision  is  that  this  application  for 
prise  bounty  fails,  and  moat  be  disallowed.  It 
is  just  possible,  however,  that  at  some  future  time 
further  evidence  may  be  procured  as  to  the  alleged 
armament  of  the  vessel.  I  do  not  anticipate  that 
it  will.  But  in  order  to  safeguard  any  possible 
righto  of  these  brave  officers  and  sailors  in  dis- 
allowing the  present  application,  I  do  bo  without 
prejudioe  to  any  further  application  they  may  be 
advised  to  make  upon  any  farther  evidence  that 
may  be  forthcoming. 

Solicitors  for  the  applicants,  BotUrtU  and 
Bocks,  for  Molt  and  Co.,  Navy  Agents. 
Solicitor  for  the  Crown,  Treasury  Bolieitjr. 


April  28  and  30, 1917. 

(Before  Sir  S.  T.  Evans,  President) 

fie  Thi  Surrender  or  Tsingtau — Claims  or 
H.MJS.  Triumph  a»D  H.M.S.  Usx.  (a) 

Prig*  Court  —  Prize  bounty  —  Operations  against 
enemy  fort  —  Joint  operation*: --Land  and  sea 
forces — Destruction  of  enemy  ships— Naval  Prize 
Act  1864  (27  <6  28  Vict.  c.  25),  *.  42— Order  in 
Council  of  the  2nd  March,  1915. 

By  the  combined  effect  of  sect.  42  of  the  Naval  Prize 
Act  1864  (27  <fe  28  Fief.  e.  25)  and  the  Order  in 
Council  of  the  2nd  March  1915,  a  prize  bounty  is 
payable  amongst  such  of  the  officers  and  men  of 
His  Majesty's  warships  as  are  actually  present  at 
the  taking  or  destroying  of  any  armed  ship  of  the 
enemy,  calculated  at  the  rate  of  61.  for  each  person 
on  board  the  enemy's  ship  at  the  beginning  of  the 
engagement. 

During  the  months  of  September,  October,  and 
November  1914  the  Qerman  fort  of  Tsingtau  was 
besieged  by  the  British  and  the  Japanese,  and  in 
the  operations  the  land  forces  as  well  as  the  sea 
force*  of  the  Allies  took  part.  In  the  harbour  of 
Tsingtau  there  were  several  Qerman  men-of-war 
and  one  Austrian  cruiser.  The  whole  of  these 
were  destroyed  by  the  Allies  during  the  siege  or  by 
their  own  crews  prior  to  the  surrender  of  the 
fortress  on  the  1th  of  Nov.  1914.  It  was  com- 
puted that  there  were  1200  persons  on  board  the 
enemy  vessels,  and  a  claim  was  made  by  the 
officer*  and  crew  of  the  two  British  men-of-war 
which  took  part  in  the  siege  for  a  sum  of  6000/. 
a*  prize  bounty  under  the  terms  of  the  Naval 
Prise  Act  1864  and  the  Order  in  Council  of  1915. 

Held,  that  as  the  destruction  of  the  enemy  vessel* 
was  mot  brought  about  by  naval  action  alone,  but 
was  the  result  of  the  joint  operations  of  land  and 
tea  forces,  no  prize  bounty  was  payable. 


This  was  a  motion  on  behalf  of  the  commanders, 
officers,  and  ships'  companies  of  H  M.S.  Triumph 
and  H.M.S.  Uslc  for  a  declaration  that  they  were 
entitled  to  a  prise  bounty  amounting  to  6000/.  for 
having  been  present  at  the  destruction  of  the 
Austrian  cruiser  Kaiserin  Elizabeth,  and  the 
German  gunboats  litis,  Jaguar,  Tiger,  Luchs,  and 
Conner  an,  and  the  German  torpedo-boat  destroyer 
Taku,  during  the  siege  of  and  the  surrender  of  the 
German  fortress  of  Tsingtau. 

From  the  affidavit  of  Commodore  Maorioe 
Swynfen  Fitzmaorice,  C  M.G ,  it  appeared  that  on 
the  14th  Sept.  1914  the  Triumph,  which  was  then 
under  bis  command  and  stationed  at  Wei-bai* 
wei,  reoeived  instructions  to  join  the  Japanese 
Navy  forthwith,  and  the  Triumph  aud  the  Usk 
(Commander  W.  G.  Maxwell),  which  was  also  at 
Wei-hai-wei,  at  once  proceeded  to  Tsingtau  and 
joined  the  Japanese  naval  forces  there,  which 
were  under  the  command  of  Vice- Admiral  Kato. 
The  Triumph  and  the  U*k  were  the  only  British 
warships  operating  before  Tsingtau,  and  through- 
out the  operations  which  culminated  in  the  fall  of 
that  fortress  th^se  warehina  conformed  to  the 
movements  of  the  Japanese  fleet  and  took  part  in 
all  the  naval  services.  The  operations  were 
carried  out  by  the  naval  and  military  forces  of 
Great  Britain  and  Japan  during  the  months  of 
September,  October,  and  November  1914,  until 
the  fortress  surrendered  on  the  7th  Nov.  1914. 

The  naval  operations  consisted  in  the  enforce- 
ment of  a  rigorous  blookads  and  in  the  bombard- 
ment of  the  forts  and  the  naval  forces  of  the 
enemy.  Upon  several  oooaeions  the  enemy  ships 
were  directing  an  enfilading  fire  on  the  land 
forces,  and  in  consequence  various  attempts  were 
made  to  destroy  these  vessels,  which,  if  not  then 
destroyed,  were  hit  The  enemy  ships  which  were 
lying  in  the  harbour  at  Tsingtau,  and  which  are 
enumerated  above,  were  not  visible  from  seaward, 
and  consequently  it  was  not  possible  to  observe 
the  fall  of  the  shells  from  the  bombarding  vessel* ; 
but  upon  several  occasions  during  the  oourse  of 
the  operations  the  allied  shore  observation  station 
reported  that  a  ship  in  the  harbour  had  been  blown 
up  and  sunk.  On  the  3rd  Not.  1914,  the  Kaiserin 
Elizabeth  was  blown  up  and  sonk  off  Obi  Po  San, 
and  on  the  7th  Nov.  1914,  the  day  upon  whioh 
the  fortress  surrendered,  it  was  ascertained  that 
the  remaining  six  enemy  ships  had  also  been 
sonk. 

There  was  no  definite  information  as  to  whether 
the  enemy  ships  were  sunk  by  the  gunfire  of  the 
attacking  naval  forces,  but  it  was  assumed  that  if 
the  ships  were  not  so  sunk  they  were  destroyed  by 
their  own  crews  when  it  was  realised  that  they  had 
no  longer  any  chance  of  escape.  All  the  papers 
and  notes  concerning  the  operations  at  Tsingtau 
were  lost  when  the  Triumph  foundered  in  the 
Dardanelles  on  the  25th  May  1915. 

From  the  German  official  casualty  list  it  appear- 
ed that  the  crews  of  the  five  gunboats  consisted  of 
140  men  each-that  it,  700  in  alL  The  crew  of 
the  Taku  was  estimated  at  Bixty  persons,  whilst 
that  of  the  Austrian  cruiser  was  440.  This  made  a 
total  of  1200  persons  for  the  purpose  of  calcula- 
tion of  the  prize  bounty  at  the  rate  of  51.  per 
head. 

It  was  agreed  that  the  grant  of  prise  bounty 
was  peculiar  to  this  oountry,  and  that  therefore 
the  co-operation  of  the  Japanese  forces  at  Tsingtau 
did  not  in  any  way  affect  the  question  at  issue- 
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namely,  whether  the  offioere  and  orewa  of  the 
Triumph  and  the  Utk  were  entitled  to  prize 
bounty  under  the  special  circumstances  of  the 
case,  the  operations  against  Tsingtau  not  haying 
been  exclusively  of  a  naval  character. 

By  sect  42  of  the  »  aval  Prize  Act  1864  (27  &  28 
Vict.  c.  25)  it  is  provided  : 

If  in  relation  to  any  war  Her  Majesty  is  pleased  to 
deolare  by  proclamation  or  Order  in  Council  her  inten- 
tion to  grant  prise  bonnty  to  the  offioere  and  crews  of 
her  ships  of  war,  then  snob  of  the  offioers  and  orew  of 
any  of  Her  Majesty's  ships  of  war  as  are  actually  present 
at  the  taking  or  destroying  of  any  armed  ship  of  any  of 
Her  Majesty's  enemies  shall  be  entitled  to  have  dis- 
tributed amoDg  them  as  prise  bounty  a  sum  calculated 
at  the  rate  of  fire  ponnds  for  each  person  on  board  the 
enemy's  ship  at  the  beginning  of  the  action. 

An  Order  in  Council  was  made  under  the  above 
section  dated  the  2nd  March  1915. 

Commander  Maxwell  Anderson,  R  N.,  in  support 
of  the  motion. — There  were  two  points  raised  in 
the  present  case.  The  first  was  what  constituted 
conjoint  operations,  and  the  aecond  was  whether 
the  joint  operation  of  military  and  naval  forces 
destroyed  the  claim  to  prize  bounty,  as  it  was 
admitted  that  prise  bounty  was  a  purely  naval 
award.  This  matter  bad  been  discussed  in  1818 
iu  the  case  of  La  Bellorie  (Roeooe's  English  Prize 
Cases,  vol.  2,  227;  2  Dods.  343).  That  oase  was 
decided  under  a  section  of  the  statute  then  in  force 
as  to  prize  bounty  or  "  head  money  " — namely, 
45  Geo.  3,  o.  72,  sect  5.  Then  Sir  William  8cott 
held  that  prize  bounty  was  not  distributable  to 
offioers  and  crewi  of  His  Majesty's  navy  after 
conjoint  naval  and  military  operations.  Bat, 
however  correct  such  a  conclusion  might  be  under 
the  circumstances  prevailing  a  century  ago, 
different  considerations  obtained  at  the  present 
time.  La  Bellone  was  one  of  several  ships  captured 
at  the  taking  of  the  island  of  Mauritius.  The 
Government  paid  prize  bounty  in  respect  of  some 
of  the  ships  taken,  but  as  some  doubt  arose  as  to 
the  legality  of  the  payment,  the  case  of  La  Bellone 
was  specially  referred  to  the  court  for  an  authori- 
tative  decision.  In  those  days  there  was  ample 
reason  why  the  naval  claim  should  be  destroyed 
when  soldiers  were  on  the  scene,  because  when  a 
conjoint  expedition  set  out  and  arrived  at  its 
objective  and  troops  had  been  landed,  it  was  the 
common  practice  for  the  naval  contingent  to  join 
up  with  the  military  forces  under  the  leadership 
of  the  military  officer  in  command.  There  was 
then  a  common  enterprise  under  one  officer.  It 
was  to  be  recollected  that  aoentury  ago  there  were 
only  sailing  ships  in  the  navy.  Sailing  ships  could 
not  eome  and  go  at  will,  and  when  a  fortress 
surrendered  it  was  quite  possible  for  soldiers  to 
pull  off  in  boats  and  capture  enemy  ships.  There 
was  a  case  or.  record  in  whioh  a  man-of-war  had 
been  captured  by  cavalry  who  had  ridden  across 
tne  ice.  But  the  application  of  steam  to  vessels 
had  completely  altered  matters.  In  the  present 
instance  the  enemy  vessels  were  prevented  from 
going  to  sea  by  the  naval  contingent  alone.  The 
military  forces  were  quite  incapable  of  doing  any- 
thing in  this  respect.  The  court  should  hold, 
therefore,  that  the  enemy  ships  were  destroyed 
by  the  naval  forces  alone,  and  that  the  claim  to 
the  prize  bounty  was  made  out  It  was  imma- 
terial whether  the  enemy  vessels  were  actually 


destroyed  by  gunfire  or  were  blown  up  by  their 
own  Crews  when  it  was  recognised  that  there  was 
no  chance  of  escape.  There  was  no  conjoint 
expedition  in  the  present  oase,  and  as  that  was 
the  Bole  ground  upon  whioh  the  claim  could  be 
defeated,  the  applicants  were  entitled  to  the 
amount  olaimed.    He  cited 

Banda  and  Kitvee  Booty  Cat*,  14  L.  T.  Sep.  298  j 
L.  Rep.  1  A.  ft  E.  109. 
Pearce  Higgint  for  the  Procurator-  General.— 
The  sole  question  was  one  of  law,  whether  in  the 
circumstances  prize  bounty  was  payable  under 
the  statute  in  force— namely,  the  Naval  Prize  Act 
1864.  It  bad  been  held  in  the  case  of  La  Bottom 
(ubi  $up.)  that  where  there  was  a  conjoint  opera- 
tion no  prize  bounty  was  distributable.  That 
decision  was  under  an  Aot  of  1805  (45  Geo.  3, 
o.  72),  but  the  wording  of  sect  5  of  that  Act  was 
very  similar  to  the  wording  of  sect  42  of  the 
Naval  Prize  Act  1864,  and  the  decision  should  be 
followed.  There  was  no  other  case  in  this 
oountry  whioh  dealt  with  the  point  but  the 
decision  had  been  followed  in  the  United  States 
in  the  oase  of  Dewey  v.  United  Slates  (178  U.  8. 
Rep.  510).  That  the  operations  against  Tsingtan 
were  both  military  and  naval  could  not  be 
doubted  after  a  perusal  of  the  offioial  account 
issued  by  the  Japanese  Admiralty.  It  was  for 
the  oourt  to  say  whether  under  the  ciroumstariaea 
prize  bounty  should  be  paid.  The  Crown  simply 
desired  a  decision  upon  the  question. 

Commander  MazvotU  Anderson  in  reply. 

Cur.  adv.  rrult. 

Afrit  30.— The  President. — In  the  early 
period  of  the  war  the  German  fortress  of  Tsing- 
tan was  besieged,  bombarded,  and  reduced  by 
joint  operations  on  land  and  by  sea  of  Japanese 
and  British  military  and  naval  forces. 

The  Land  forces  of  Japan  were  under  the  com- 
mand of  Lieutenant-General  Kamio  as  Com- 
mander-in-Chief. Those  of  Great  Britain 
consisted  of  the  2nd  Batt  South  Wales 
Borderers  and  the  36th  Sikhs,  of  the  Indian 
Army,  under  the  command  ot  Brigadier- General 
Baraardiston.  The  Japanese  naval  forces  were 
the  firBt  and  second  Japanese  fleets  commanded 
by  Vioe- Admiral  TomasobarohKato  and  Admiral 
Kato  respectively.  The  British  ships  of  war 
which  assisted  in  the  operations  were  H.M.  battle- 
ship Triumph  and  H.M.  destroyer  U$k,  of  which 
Commodore  Fit z Maurice  and  Lieutenant-Com- 
mander Maxwell  were  respectively  in  com- 
mand. 

The  siege  ended  In  the  surrender  en  bloc  of  the 
fortress,  whioh  the  German  Emperor  described 
as  "  the  review  ground  of  German  Kultur  created 
by  many  years  work."  During  the  siege  the 
Austrian  cruiser  Kaiserin  Elisabeth  and  the 
Gorman  gunboats  lltit,  Jaguar,  Tiger,  Luehs, 
and  Cormoran,  and  the  German  torpedo-boat 
destroyer  Taku  sheltered  in  the  harbour  of 
Tsingtau.  There  they  were  completely  blockaded. 
Before  the  surrender  they  were  all  destroyed  and 
Bunk.  They  were  fired  upon  from  land  and  sea ; 
but  there  is  no  adequate  evidence  to  show  whether 
they  were  ultimately  sunk  by  Japanese  or  by 
British  forces,  or  by  the  action  of  their  own 
officers  preceding  the  surrender.  The  legal 
position  of  the  present  claim,  however,  is  not 
affected  by  that  circumstance. 
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Tuk  Kim  (Pakt  ex  Oaeoo). 
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Tbe  namber  of  persons  on  board  these  enemy 
•hips  in  all  was  1200.  Tbe  olaim  now  before  ibe 
court  ia  made  on  behalf  of  the  oommanden, 
officers,  and  crewa  of  the  Triumph  and  Utk  for 
60001.  as  prize  bounty  at  tbe  rate  of  51.  per  bead 
of  the  men  on  tbe  enemy  ships.  The  question 
arising  for  decision  ia  whether  in  tbe  circum- 
stances  any  prise  bounty  is  pay  able.  This  depends 
upon  the  proper  application  of  tbe  enactment  now 
in  force  dealing  with  this  subject,  whioh  is  toot.  42 
of  the  Navel  Prize  Act  1864. 

I  stated  generally  the  history  of  the  grant  of 
prize  bounty  (or  "  head  money,"  as  it  was  for- 
merly called)  in  the  case  of  The  2?14  (14  Asp. 
Mar.  Law  Oaa.  61;  116  L.  T.  Rep.  192 ;  (1917) 
P.  85).  It  ia  necessary  to  distinguish  clearly 
between  prize  ships  or  cargoes  and  prize 
bounty.  "  Prize  "  is  property  captured  or  seized 
by  commissioned  or  authorised  captors  at  sea  or 
in  ports,  and  is  now  condemned  in  favour  of  the 
Grown,  either  in  its  own  right  or  in  its  right  to 
droits  of  Admiralty.  "Prize  bounty,"  on  the 
other  hand,  is  a  grant  made  out  of  public  moneys 
under  the  authority  of  the  Parliament  of  this 
realm  as  a  reward  for  bravery  resulting  in  success 
in  naval  engagements.  It  may  be  observed  in  pass- 
ing that  no  snoh  grant  is  made  in  these  days  by 
any  other  oountry  in  tbe  world.  Its  amount,  and 
the  conditions  of  ita  grant,  are  denned  by  tbe 
Act  of  our  Legislature,  and  the  jurisdiction  of 
this  court  to  allow  it  is  limited  strictly  by  the 
Act  of  Parliament. 

As  Sir  William  Scott  said  in  the  case  of  La 
Bellone  (ubi  tup)  :  "The  whole  of  tbiB  subject 
is  tbe  creature  of  mere  positive  law.  Head 
money  is  not  property  acquired  in  any  manner 
by  the  captors,  or  to  be  demanded  on  the 
ground  of  any  antecedent  title.  It  is  a  mere 
voluntary  grant  of  public  money;  and  the 
grantees  must  be  content  to  take  what  is  actually 
given,  and  no  more.  The  court  oannot  amplify 
the  grant  by  constructive  analogy,  and  by  so 
doing  take  upon  itself  the  double  impropriety  of 
imputing  blame  to  the  Legislature  for  a  supposed 
omission,  and  arrogating  to  itself  the  farther  dis- 
posal of  public  money.  By  every  rnle  of  inter- 
pretation that  can  apply  to  such  a  matter,  the 
court  is  bound  to  confine  its  exposition  within  the 
very  letter  of  the  statute,  if  that  letter  speaks  an 
intelligible  language." 

Sir  William  Soott  pronounoed  the  decision  in 
La  Bellone  (ubi  sap.)  in  1818.  Tbe  statute  then 
hi  force  dealing  with  prize  bounty,  or  "  head 
money,"  was  45  Geo.  3,  o.  72,  s.  5.  The  case 
arose  in  relation  to  an  enemy  ship  captured  in 
Port  Louis  upon  the  capitulation  of  tbe  Isle  of 
France  after  a  blockade  by  tbe  land  and  sea  forces 
of  Great  Britain.  The  question  whether  prize 
bounty  was  payable  was  raised  in  friendly  pro- 
ceedings in  order  to  obtain  tbe  formal  decision 
of  tbe  Prize  Court,  so  that  the  Treasury,  as  the 
cuitodian  of  the  public  funds,  might  know  what 
it  was  authorised  to  do.  It  was  decided  by  tbe 
court  that  bead  money  could  only  be  paid  where 
tbe  capture  or  destruction  of  enemy  ships  of  war 
was  effected  by  naval  forces  only ;  and  that 
where  the  capture  or  destruction  was  the  result 
of  joint  action  of  the  armed  forces  on  land  and 
of  ships  at  sea,  it  could  not  be  paid.  8ir  William 
Scott  said :  "  The  grant,  in  the  whole  of  its 
extent,  relates  to  naval  capture  only.  Where  it 
is  not  purely  naval  the  statute  has  thought  fil  to 
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be  silent,  and  it  is  not  for  this  court  to  introduce 
a  different  description  of  service  into  a  grant 
where  it  is  not." 

There  is  no  essential  or  material  difference 
touching  this  question  between  the  enactment  now 
in  foroe  and  that  which  was  applied  in  the 
authority  quoted.  The  provisions  as  to  prize 
bounty  contained  in  the  Naval  Prize  Act  of  1864 
were  enacted  when  tbe  decision  in  La  Bellone 
(ubi  tup.)  stood  as  the  last  word  of  the  English 
Prize  Court  upon  the  subject.  They  must  be 
read  with  reference  to  the  law  as  then  pronounoed. 
The  Legislature  could,  of  course,  have  altered  it, 
bat  it  did  not  think  fit  to  do  so. 

In  tbe  special  circumstances  of  the  present  case, 
I  think  that  it  is  right  to  mention  that  the  court 
is  not  called  upon  to  consider  whether  the  fact 
that  Japanese  forces — military  and  naval— took 
part,  and  a  leading  part,  in  the  operations  affects 
tbe  legal  question  whioh  arises.  I  decide  the 
case  quite  apart  from  that  special  oiroum- 
stanoe. 

Even  if  British  forces  alone  had  carried 
out  the  engagement  or  operations  which  re- 
sulted in  the  destruction  of  the  enemy's  ships 
of  war,  I  pronounoe  that,  as  their  destruc- 
tion was  not  brought  about  by  naval  aotion 
alone,  but  was  the  result  of  tbe  joint  opera- 
tions of  land  and  naval  forces,  prize  bounty  is 
not  payable. 

I  regret  that  the  law,  accordingly,  leaves  me  no 
alternative  but  to  disallow  the  claim,  and  to 
dismiss  the  application  for  the  bounty. 

Solicitor  for  the  claimants,  A.  Tyler,  for 
Stilwell  and  Sons,  Navy  Agents. 

Solicitor  for  the  Procurator- General,  Treasury 
Solicitor. 


lufctcial  €ommime  of  tfje  $rl&2  Council. 

Tuesday,  May  22, 1917. 

(Present:  The  Bight  Hons.  Lords  Put  sua  ov 
Waddinqton,  Sumneb,  Pabmoob,  Wben- 
bubt,  and  Sir  Abtht/b  Ohanhrll.) 

The  Kim  (Pabt  ex  Oabqo).  (a) 

OH  APPEAL  PEOM  THB  AD  HI  B  ALT  Y  DIVISION, 
ENGLAND  (IN  PEIZB). 

Prite  Court—Continuous  voyage— Absolut*  con- 
traband— Evidence- 


A  neutral  vessel  sailed  from  New  York  in  Nov. 
1914.  Part  of  her  cargo  consisted  of  rubber,  which 
teas  consigned  by  the'  claimant,  an  American 
citizen,  to  a  Swede  at  Landtcrona.  The  vettel 
was  captured  by  a  British  cruiser.  At  the  hear- 
ing in  the  Prtte  Court  evidence  was  offered  by 
the  Crown  to  the  effect  that  the  final  destination 
of  (he  rubber  was  Germany.  The  President 
held  that  as  the  doctrine  of  continuous  vjyage 
and  transportation,  both  as  regards  carriage  by 


tea  and  land,  was  part  of  international  law 
the  time  of  the  commencement  of  the  war  in  Aug. 
1914,  all  goods  which  were  intended  for  the  ute 
of  the  German  Government,  although  nominally 
having  a  neutral  port  as  their  port  of  destx- 
nation,  must  be  condemned  as   lawful  prize. 
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From  the  order  of  condemnation  the  claimant 
appealed. 

Held,  that  the  appellants  title  had  not  b  ten  made 
out,  and  the  probabilities  of  the  case  pointed 
to  the  version  given  at  the  original  hearing  being 
the  true  one. 

Appeal  dismissed. 

Decision  of  the  President  (13  Asp.  Mar.  Law  Com. 
178;  113  L.  T.  Bep.  1064;  (1915)  P.  215) 
affirmed. 

Appeal  from  a  decree  of  the  President  (reported 
13  Asp.  Har.  Law  Cat.  178;  113  L.  T.  Bep. 
1064;  (1915)  P.  215)  condemning  thirty-nine 
cases  (29,7711b.)  of  robber  shipped  on  the 
steamship  Kxm  by  the  claimant,  William  Torrey 
Baird,  on  the  lltb  Not.  1914,  from  New 
York  to  Copenhagen,  to  be  forwarded  to 
Lsndscrona,  Sweden,  consigned  to  W.  Fritech 
of  that  town.  Tbe  robber  had  been  shipped 
.as  "gum,"  a  term  often  applied  to  it  oom« 
meroially  m  America.  It  had,  it  was  said,  been 
so  described  to  avoid  search  and  inconvenience— 
not  capture. 

A.  A.  Roche,  K  0.  and  Douglas  Hogg  for  tbe 
appellant.— Tbe  robber  was  sola  upon  terms  that 
it  was  not  to  be  paid  for  until  arrival.  It  there- 
fore was  the  property  of  tbe  shipper  at  the  date 
of  teizore.  Goods,  the  property  of  a  citizen  of  a 
neutral  state  in  a  neutral  ship  while  on  the  way 
to  a  neutral  port,  are  not  confiscable  aa  prize,  and 
the  doctrine  of  continuous  voyage  has  no  applica- 
tion. The  evidence  offered  by  tbe  Grown  is 
rebutted  by  tbe  fact  that  there  was  a  large  demand 
for  robber  in  Scandinavian  countries  at  that  time, 
and  although  the  goods  were  described  as  "  gum," 
assuming  that  was  a  misdescription,  that  would 
not  of  itself  justify  condemnation. 

Sir  Frederick  8mith  (A.-G.)  and  R.  A.  Wright, 
for  the  respondent,  were  not  hoard. 
The  judgment  of  their  Lordships  was  delivered 

°y 

Lord  Parker  op  Waddinoton.  —  In  the 
present  case  tbe  President  came  to  the  conclusion 
that  the  clai  mant  bad  no  t  m  ade  out  his  title.  Tbe 
board  do  not  tee  their  way  to  differ  from  the  Presi- 
dent in  this  respect.  It  appears  that  the  caee 
originally  stated  in  the  oourt  below  on  behalf  of 
the  claimant,  Mr.  Baird,  was  that  be  had  sold  tbe 
thirty- nine  oases  of  rubber  in  question  to  a  Mr. 
Frankfurter,  who  was  also  a  rubber  broker  in 
New  York,  and  that  he,  in  his  turn,  sold  them  to 
a  Mr  Fritsch.  Tbe  osse  is  quite  inconsistent 
with  Mr.  Baird  having  any  title  to  support  the 
claim,  and  is  not  only  fully  borne  out  by  a  letter 
of  the  24th  Marob  1915,  from  Mr.  Baird  to  the 
Bobber  Olub  of  America,  but  is  also  consistent 
with  what  Mr.  Baird  himself  Bays  in  his  affidavit. 
Under  these  circum stances  the  board  are  of 
opinion  that  tbe  appellant's  title  is  not  made  out, 
and  that  the  probabilities  of  the  caee  point  to 
the  version  given  by  counsel  at  tbe  original 
hearing  being  the  true  one. 

Accordingly  the  appeal  must  necessarily  fail 
on  this  ground,  and  the  other  points  which  were 
decided  by  the  President  do  not  arise.  Their 
Lordships  will  humbly  advise  His  Majesty  that 
the  appeal  should  be  dismissed  with  costs. 

Solicitors  for  the  appellant,  Cro$ley  and  Burn. 
Solicitor  for  the  respondent,  Treasury  Solicitor. 
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May  21,  22,  and  Sunt  21, 1917. 

(Present:  Tbe  Bight  Hons.  Lord*  Parker 
•op     Waddihotoh,    Stjmnrr,  Parmoob, 
Wrbhbtjby,  and  Sib  Arthur  Ghajthbll.) 

THB  COH8TJL  CORPITZOH  (CABOO  BX).  (•) 

OH  APPEAL  PROM  THB  ADMIRALTY  DIYISIOH, 
BNOLAWD  (IN  PBIZE). 

Prize — Neutral  claimant— Discovery — Character  and 
extent  of  order— Prize  Oourt  Rules,  Order  IX.,  r.  1. 

Documents  art  material  to  matters  in  question  in 
the  litigation  if  it  is  reasonable  to  Suppose  that 
they  may  contain  information  directly  or  indirectly 
enabling  the  party  seeking  discovery  to  advance 
his  own  causeorto  da  mage  the  ease  of  his  adversary. 

Goods  having  been  seized  as  prize,  an  order  was 
made  for  di&covtry  by  the  claimant  of  his  books  of 
accounts,  letter  books,  and  usual  commercial 
documents  under  Order  IX.,  r.l,of  the  Prize  Court 
Rules     The  order  vent  on  to  varticu  arise  the 

m mm  m  mm   ww       www  mm^m         mm-mr'^m  ■  mww  —  mm-  -         w  ~  m>         m~  -  — 

documents  as  to  which  discovery  was  to  be  made. 
Against  the  latter  part  of  the  order  the  claimant 

appealed. 

Held,  there  was  jurisdiction  to  particularise  the 
documents  as  to  which  discovery  was  to  be  made. 

Principle  laid  down  by  Brett,  L.J.  in  Compagnie 
Financiere  du  Pactfique  v.  Peruvian  Guano 
Com  pany  (48  L.  T.  Rep.  22  ,  11  Q.  B.  Din.  55) 
applied. 

This  was  an  interlocutory  appeal,  in  which  Per 
Palen  of  Nettraby,  Sweden,  trading  as  Nettraby 
Laderfabrik.  was  tbe  appellant,  and  His  Majesty's 
Procurator. General  respondent,  in  a  suit  insti- 
tuted by  the  respondent  for  tbe  condemnation  as 
prize  of  tbe  steamship  Consul  Corfitton  (a  Swedish 
vessel)  and  her  cargo,  or  alternatively  for  an  order 
as  to  the  disposal  of  the  cargo  under  the  Reprisals 
Order  of  the  11th  March  1915. 

Tbe  question  involved  was  the  character  and 
extent  of  discovery  which  might  be  ordered  as 
against  a  neutral  claimant  in  prize  proceedings. 

Tbe  appellant  olaimed  13.287  pieces  of  quebracho 
wood,  3,840  bags  of  quebracho  extract,  and  2,843 
salted  hides  which  were  shipped  on  the  Consul 
Corfitzon  in  July,  1915.  at  Santa  Fe  and  Buenos 
Ay  res  to  be  carried  to  Karlekrona  and  Malmo  for 
delivery  to  him.  The  vessel  in  the  course  of  her 
voyage  to  those  ports  put  into  Swansea  for  bunker 
coal  in  Sept.  1915,  where  the  oolleotor  of  His 
Majesty's  Customs  and  Excise  took  possession  of 
her  cargo. 

Roche,  K  C.  and  R.  A.  Wright  for  the  appellant. 

8ir  Frederick  8mith  (A.-G.)  and  T.  Mathew  tor 
the  respondent. 

The  considered  opinion  of  their  Lordships  was 
delivered  by 

Lord  Parker  of  Waddinoton. — This  is  an 
appeal  from  an  order  made  by  the  President  on 
the  24th  Oct.  1916,  requiring  the  appellant  to  make 
discovery  on  oath  of  all  books  of  account,  letter 
books,  and  usual  commercial  documents  relating  to 
the  matters  in  question  in  the  litigation,  including 
the  books,  contracts,  policies  of  insurance,  cables 
and  correspondence  in  the  order  particularly 
referred  to.  The  appellant  oon tends  that  this 
order  ought  to  be  discharged  or  varied,  (1)  because 
there  was  no  jurisdiction  to  make  it,  )  because 
it  was  wrong  In  law,  and  (3)  because  it  was  in  the 
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circumstances  of  the  case  oppressive,  and  as  a 
matter  of  discretion  ought  not  to  have  been 
made. 

There  can  be  no  donbt  that  under  Order  IX., 
r.  1,  of  the  Prize  Court  Boles,  the  President 
sitting  in  Prize  has  power  to  make  an  order  for 
the  discovery  of  document*  relating  to  the  matters 
in  question,  either  generally  or  limited  to  oertain 
classes  of  documents  to  be  specified  in  the  order. 
In  the  present  case  the  discovery  is  limited  to 
books  of  account,  letter  books,  and  usual  com- 
mercial documents,  and  so  far  the  order  is  not 
complained  of.  It  is  contended,  however,  tbat  the 
crder  ought  to  have  stopped  at  this  point,  and 
tbat  in  further  particularising  the  documents  of 
which  discovery  was  to  be  made  the  President 
exceeded  his  powers  under  Order  IX  ,  r.  1.  He 
ought,  it  was  said,  to  have  left  it  to  the  judgment 
or  conscience  of  the  person  against  whom  the 
order  was  made  to  decide  what  documents  ought 
to  be  and  what  need  not  be  included. 

In  their  Lordships'  opinion  this  contention 
cannot  be  upheld.  It  is  by  no  means  easy  for  a 
litigant,  however  sound  his  judgment  and  however 
scrupulous  his  conscience,  to  come  to  a  correct 
conclusion  as  to  what  documents  do  or  do  not 
relate  to  the  matters  in  question  within  the 
meaning  of  the  rule.  The  principle  applicable  was 
laid  down  in  Compagnie  Finantsihre  du  Facijique  v. 
Peruvian  Gtunto  Company  (48  L.  T.  Rep.  22; 
11  Q.  B.  Div.,  at  p.  63):  "Every  document," 
said  Lord  Justice  Brett,  "relates  to  the  matters 
in  question  in  the  action  whioh  not  only  would 
be  evidence  upon,  any  issue,  but  also  which,  it  is 
reasonable  to  Bnppoee,  contains  information  which 
ma; — not  which  must— either  directly  or  indirectly 
enable  the  party  requiring  the  affidavit  either  to 
advance  his  own  case  or  to  damage  the  case  of 
bis  adversary.  I  have  put  in  the  words  'either 
directly  or  indirectly '  because,  as  it  seems  to  me, 
a  document  can  properly  be  Baid  to  contain 
information  which  may  enable  the  party  requiring 
the  affidavit  either  to  advance  his  own  oase  or  to 
damage  the  case  of  hia  adversary,  if  it  is  a  docu- 
ment whioh  may  fairly  lead  him  to  a  train  of 
inquiry  whioh  may  have  either  of  these  two 
consequences." 

Bat  even  if  this  principle  be  borne  in  mind, 
there  m  such  ample  room  for  error  in  its  applica- 
tion that  it  is,  in  their  Lordships'  opinion,  not 
only  permissible,  but  in  many  cases  highly  con- 
venient, that  the  judge  who  makes  the  order 
shoald  indicate  as  far  as  may  be  the  kind  of 
document  of  which  he  contemplates  tbat  dis- 
covery shall  be  made.  The  objection  to  juris- 
diction therefore  fails. 

The  second  objection  to  the  President's  order 
is  that  he  has  specified  among  the  documents  of 
whioh  discovery  is  to  be  made  documents  which 
cannot  by  any  possibility  relate  to  the  matters  in 
question  in  the  litigation.  Before  considering 
this  objection  it  is  necessary  to  Bee  what  these 
matters  are. 

The  proceedings  in  whioh  the  appeal  arises  are 
proceedings  on  behalf  of  the  Crown  for  con- 
demnation as  contraband  of  war  of  about  2843 
tons  of  salted  hides,  3551  tons  of  quebracho  logs, 
and  201  tons  of  quebracho  extract  shipped  on 
board  the  Swedish  steamship  Consul  Corfitzon, 
from  South  American  ports  to  Karlskrona,  and 
consigned  to  the  appellant.  There  is  an  alter- 
native claim  under  the  Order  in  Council  of  the 
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11th  March  1915  whioh  is  immaterial  for  the 
purposes  of  this  appeal. 

The  goods  having  been  shipped  on  a  neutral 
vessel,  and  ostensibly  destined  for  a  neutral 
port,  can  only  be  contraband  of  war  if,  on  the 
principle  of  continuous  voyage  and  according  to 
the  real  intention  of  the  parties  concerned  in  the 
transaction,  they  had  a  further  or  ultimate  deeti- 
nation  in  an  enemy  country.  Intention  is  rarely 
the  subject  of  direct  evidence.  As  a  role  it  baa 
to  be  inferred  from  surrounding  circumstances, 
and  every  circumstance  whioh  could,  either  alone 
or  in  connection  with  other  circumstances,  give 
rue  to  an  inference  as  to  the  intention  of  the 
parties  concerned  in  a  transaction,  both  relates 
and  is  relevant  to  the  question  what  that  intention 
really  was. 

In  the  present  case  one  of  the  matters  in 
question  is  how  the  appellant  intended  to  dispose 
of  the  goods  to  which  these  proceedings  relate 
after  their  delivery  at  Karlskrona.  Were  they 
intended  by  him  for  consumption  in  Sweden,  or 
had  they  a  further  destination,  and  if  so  in  what 
country  ?  It  appears  to  their  Lordships  to  be 
beyond  dispute  that  inferences  on  this  question 
might  properly  be  drawn  from  the  course  and 
nature  of  the  appellant's  business  in  goods  of  a 
similar  nature  both  before  and  after  the  outbreak 
of  the  present  war,  and  in  particular  from  the 
volume  of  his  trade  with  Germany  before  and 
since  such  outbreak.  All  documents  which  throw 
light  on  these  matters  must  therefore  fall  within 
the  principle  laid  down  in  the  case  above  referred 
to.  The  order  for  discovery  being  limited  to 
documents  whioh  may  throw  light  on  the  nature 
and  course  of  the  appellant's  business  and  the 
volume  of  his  trade  with  Germany  for  some 
months  before  the  war  and  since  the  outbreak 
of  the  war,  it  is  in  their  Lordships*  opinion 
impossible  to  hold  that  the  order  was  wrong 
in  law. 

The  objection  that  the  order  appealed  from  is 
oppressive  is,  in  their  Lordships'  opinion,  equally 
untenable.  No  doubt  in  interlocutory  matters, 
suoh  as  discovery  of  documents,  the  Judge  in 
Prize  baa  a  wide  discretion  which  ought,  of 
course,  to  be  exercised  so  as  not  to  impose  upon 
neutrals  any  unnecessary  difficulty  in  the  speedy 
establishment  of  their  claims.  But,  on  the  other 
hand,  it  would  be  wrong  to  subordinate  the 
interests  of  tho  Crown  to  the  mere  convenience 
of  adverse  claimants.  Considering  tbe  nature 
of  the  matters  in  issue  in  these  proceedings,  a 
refusal  of  the  discovery  ordered  might  deprive 
the  Crown  of  all  means  of  proving  that  the  goods 
in  question  were  contraband  of  war.  On  the 
other  band  the  discovery  ordered  is  so  limited 
that  it  cannot  involve  tbe  appellant  in  any  great 
trouble  or  expense.  It  must  be  remembered  tbat 
full  and  complete  discovery  by  the  olaimant  may 
be  tbe  best  and  readiest  mode  of  establishing  his 
own  case  if  it  be  a  good  one.  At  any  rate  their 
Lordships  do  not  see  their  way  to  interfere  with 
the  President's  discretion,  which  appears  to  have 
been  exercised  after  full  discussion,  and  in  view 
of  his  wide  experience  in  cases  of  this  nature. 

Considerable  stress  was  laid  in  argument  on 
the  provisions  of  the  Swedish  War  Trade  Law 
of  the  17th  April,  1916,  a  translation  of  whiob  is 
oontained  in  the  supplemental  record.  It  was 
Baid  that  the  appellant  if  he  complied  with  the 
order  appealed  from  would,  or  might,  render 
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himself  liable  to  penalties  under  art.  3  of  this  1 
law.  Their  Lordships  can  hardly  suppose 
that  art.  3  was  intended  to  hamper  Swedish 
subjects  in  aaBerting  their  rights  in  British 
Prize  OoartB.  Indeed,  the  concluding  clause 
of  the  article  seems  to  authorise  everything 
necessary  for  the  assertion  of  such  rights,  and 
further  it  would  appear  to  be  possible  for  the 
appellant,  if  he  feels  any  difficulty  in  this  respect, 
to  obtain  the  consent  of  his  Government  to 
complying  with  the  order  appealed  from.  But 
however  this  may  be,  their  Lordships  are  clearly 
of  opinion  that  a  Ooort  of  Prize  cannot  properly 
be  deterred  from  making  what  it  oonceives  to  be 
the  appropriate  order  because  a  neutral  claimant 
would;  if  he  obeyed  the  order,  bo  guilty  of  a 
breach  of  his  own  municipal  law.  The  substantive 
law  administered  by  the  Ooort  is  international 
law,  which  cannot  be  affected  by  the  municipal 
legislation  of  any  one  State,  and  its  practioe  and 
procedure  is  governed  by  the  municipal  law  of  the 
State  from  which  it  derives  its  jurisdiction,  and 
cannot  be  modified  by  the  municipal  legislation 
of  any  other  State. 

Their  Lordships  will  humbly  advise  His  Majesty 
that  this  appeal  fails,  and  should  be  dismissed 
with  costs,  including  the  costs  of  the  petition  for 
the  admission  of  the  supplemental  record. 

Solicitors  for  the  appellant,  BottereU  and  Roche. 
Solicitor  for  the 
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COURT  OF  APPEAL. 

March  5  and  6, 1917. 

(Before  Swimpbn  Eady  and  Bahkes,  L.JJ. 
"  V.  T.  Lawmncb,  J.) 


Tui  Philadelphia,  (a) 

Collision — Lot$  of  ship— Measure  of  damage— 
Rule  for  aliening  the  amount  of  damage. 

A  tailing  thip  while  on  a  voyage  to  Australia  was 
sunk  by  another  vessel  The  owners  of  the  other 
vend  admitted  liability  for  the  ooUieion,  subject 
to  the  damage  being  assessed  by  the  registrar.  On 
the  hearing  be/ore  the  registrar  the  owners  of  the 
tailing  thip  admitted  that  the  value  of  their 
vessel  on  the  date  the  woe  sunk  was  22,500/.,  but 
alleged  that,  at  the  would  have  been  requisitioned 
by  the  Australian  Government  on  her  arrival  at 
Sydney  to  carry  a  cargo  of  wheat  to  Great 
Britain,  the  was  in  the  position  of  a  veuel  sunk 
while  proceeding  to  perform  a  valuable  charter, 
and  that  they  were  entitled  to  the  value  of  the 
ship  at  the  time  of  her  arrival  at  Sydney,  which 
was  29,370/.  The  registrar  usessed  the  value  of 
the  vessel  at  29,370i.  The  defendants  appealed  to 
the  Pretident,  who  reduced  the  amount  to 
E2.500J.  The  ownert  appealed  to  the  Court  of 
Appeal. 

Held,  affirming  (he  decision  of  the  Pretident,  that 
the  right  rule  for  arriving  at  the  damages  in  the 
case  of  a  total  lost  of  a  vetttl  under  charter  it 
to  value  the  ship  at  the  time  of  her  deitruction  or 

(a)  Sported  by  L.  T.  C  DABJtr,  E*i., 


lott,  and  to  add  to  this  the  proper  sum  for  freight 
or  profile  at  the  end  of  the  voyages  fixed  by  her 
existing  charters,  tubjeet  to  proper  deductiont 
for  contingencies  and  wear  and  tear,  and  thai 
22,5002.  was  the  turn  which  should  be  awarded. 

Appeal  from  the  decision  of  Sir  Samuel  Evans, 
President,  varying  a  report  by  the  district  regis- 
trar at  Liverpool,  made  in  a  collision  case. 

The  facts  were  that  the  steamship  Philadelphia 
collided  with  and  sank  the  sailing  ship  Ben  Lee 
in  Carnarvon  Bay  in  Jan.  1916.  The  owners  of 
the  Philadelphia  admitted  liability  for  the  damage 
caused  by  the  collision  subject  to  the  amount 
being  assessed  by  the  district  registrar  assisted 
by  merchants.  The  owners  of  the  Ben  Lee  filed 
a  claim  in  the  district  registry  which  contained 
two  items— (1)  the  value  of  the  Ben  Lee,  22,5001 ; 
(2)  the  coet  of  outfit  and  stores  on  board  at 
the  time  of  the  collision  and  other  outlay, 
43231.  Is.  Id. 

The  claim  came  before  the  district  registrar 
first  on  the  3rd  March  1916,  when  the  owners  of 
the  Philadelphia  alleged  that  the  Ben  Lee  bad 
been  prematurely  abandoned,  but,  after  evidence 
had  been  given  by  the  master  and  crew  of  the 
Ben  Lee,  the  owners  of  the  Philadelphia  aban- 
doned this  contention.  Theclaim  next  came  before 
the  district  registrar  on  the  27th  May  in  order 
that  the  value  of  the  ship  and  stores  might  be 
determined. 

The  owners  of  the  Ben  Lee  then  put  forward 
a  supplemental  claim  by  which  they  sought  to 
recover  :  (I)  The  value  of  the  Ben  Lee,  22,5001. ; 
(2)  stores,  equipment,  and  outlay  subsequent  to 
her  coming  out  of  dry  dock  in  Deo.  1916, 
39391.  6».  24.;  (3)  loss  of  voyage,  22.899Z.;  (4) 
alternatively  to  No.  3,  if  requisitioned  by  the 
Australian  Government  for  the  carriage  of  wheat, 
76111,  or  the  market  value  of  the  Ben  Lee  on 
arrival  at  Sydney,  29,370*. ;  (5)  Lloyd's  account 
at  Holyhead,  193J.  5e.  9d. ;  (6)  Salvage  Associa- 
tion account,  18i.  14s.  fid. 

The  amended  claim  came  before  the  district 
registrar  on  the  31st  July,  when  the  owners  of  the 
Ben  Lee  abandoned  their  claim  for  items  3  and  4 
above,  and  finally  sought  to  recover: 

JL     s.  d. 

(1)  The  value  of  the  Ban  Lee  at  the 

market  price  on  the  assumed 

date  of  her  arrival  at  Sydney...    29,370    0  0 

(2)  Stores,  equipment,  and  oirtiey 

antaequent  to  her  coming  out 

of  dry  dock  In  Deo.  1915   3,989    6  2 

(3)  Lloyd'e  agents  at  Holyhead    193   5  9 

(4)  8al?»(re  A*80ciaUon'e  aooount  ...         18  14  6 

Total    .£33,521    6  5 

The  registrar  assessed  the  value  of  the  Ben  Lee 
at  29,3707.,  allowod  the  owners  of  the  Ben  Lee  the 
sum  of  1139J.  12*.  7d.  in  respect  of  item  2,  and  also 
allowed  1932.  5a.  9d.,  the  amount  olaimed  in 
respect  of  Lloyd's  agent  at  Holyhead,  and 
18i.  14i.  6d.,  the  amount  of  the  Salvage  Associa 
tion's  account,  making  a  total  of  30,7211. 12».  lOi. 

From  that  sum  the  registrar  deducted  three  and 
a  half  months'  wages  at  120J.  per  month— 4201.— 
which  would  have  been  spent  while  the  vessel  was 
proceeding  to  Sydney,  and  a  further  500i.  which 
would  have  been  spent  in  discharging  cargo  at 
ports  in  Australia,  and  thus  the  final  Bum  due  to 
the  owners  of  the  Ben  Lee  was  29,8011. 12..  lOd. 
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The  registrar  gave  the  following  reasons  for  his 
report  :— 

The  olaim  in  this  reference  arises  oat  of  ft  collision 
between  the  pleintiffe'  sailing  vessel  the  Ben  Lee  and 
the  defendant*'  steamship  Philadelphia  in  Carnarvon 
Bey  in  Jan.  1916,  whioh  remlted  in  the  total  low  of  the 
Ben  Lee  with  the  cargo  and  all  stores  and  effects  on 
board  at  tho  time. 

At  the  date  of  the  collision  both  vessels  were  outward 
bound,  the  Ben  Lee  being  under  obarter  with  ft  general 
cargo  for  Sydney  and  Melbourne,  end  the  steamship 
Philadelphia  for  New  York. 

The  defendant*,  the  owner,  of  the  Philadelphia, 
admitted  liability  for  the  collision,  bat  ooatended  that 
they  were  not  liable  for  •  total  loss  of  the  Ben  Lee  on 
the  ground  that  the  vessel  had  been  prematurely  aban- 
doned, bat,  after  evidence  by  the  captain  and  other 
members  of  the  crew  had  been  given,  the  defendants 
abandoned  their  contention. 

The  claim  originally  filed  by  the  plaintiffs  in  reepeot 
of  the  lose  of  the  ship  was  emended  on  three  separate 
occasions,  the  claim  as  finally  adjudicated  on  being  for 
the  itemB  numbered  1  to  4,  amounting  in  all  to 
33,5211.  6*.  id. 

Separate  claims  were  filed  in  respect  of  the  loss  of  the 
crew's  effects  and  cargo. 

The  claim  in  respect  of  lose  of  ship  as  originally  filed 
consisted  of  two  items  only  :  Item  1,  value  of  Ben  Lee, 
32,5001.;  item  2,  cost  of  outfit  and  store., 
4323L  Is.  Id. 

The  freight  for  the  outward  voyage  had  been  prepaid  ; 
there  was  therefore  no  olaim  for  low  of  profits. 

The  plaintiffs  ■ubwqoeDtly  added  further  alternative 
claims  for  low  of  prospective  profits  based  on  ft 
voyage  (a)  from  Melbourne  to  South  America  with  a 
cargo  of  coal,  and  thence  home  with  a  cargo  of  nitrate, 
or,  alternatively,  (6)  from  Melbourne  home  with  a  cargo 
of  wheat  on  requisition  by  the  Australian  Government. 

Under  the  former  22,8991.  wen  claimed,  and  under 
the  latter  76111.  These  alternative  churns  wero  sab- 
*e<iuently  abandoned  by  the  plaintiffs. 

Oa  the  reference  it  appeared  that  the  value  of  the 
Ben  Lee  had  been  assessed  by  ft  nautical  valuer  at 
22.S0Oi.-a.  at  a  date  shortly  prior  to  the  loss,  and  this 
value  was  agreed  by  the  defendants'  solicitors;  the 
value  should,  however,  under  tho  decision  of  the  Court 
of  Appeal  in  The  Racine  (95  L.  T.  Rep.  597  ;  10  Asp. 
Mar.  Law  Cm.  300 ;  (1906)  P.  273),  have  been  ascer- 
tained as  at  the  end  of  the  voyage. 

It  was  agreed  that  this  voyage  would  have  occupied 
105  days,  and  I  gave  the  plaintiffs  leave  to  produce 
cridence  showing  the  presumptive  value  of  the  Ben  Lee 
had  she  arrived  at  Sydney,  and  adjourned  the  reference 
for  that  purpose. 

The  nautical  surveyor  who  had  previously  valued  the 
Ben  Lee  at  22,5001.  m  at  the  date  of  loss  was  instructed 
to  revalue  tho  vessel  on  the  basis  of  her  assumed 
arrival  at  Sydney  on  the  1st  May  (105  days  after  liv- 
ing Liverpool),  and  be  assessed  the  value  on  this  basis 
at  th«  tarn  of  29,3751. 

With  the  oonsent  of  the  defendants'  solicitors  an 
amended  claim  was  filed  in  whioh  the  latter  amount — 
tu.,  29,3751.— was  substituted  in  an  alternatire  form 
for  22,5001.  m  the  value  of  the  vessel,  and  some  farther 
amendments  were  made,  including  ft  redaction  of  item  2 
from  i323l.  1».  7d\  to  39391.  6«.  2d.,  which  is  later 
referred  to,  and  the  addition  of  two  items  for  salvage 
expenses. 

On  the  adjourned  reference  counsel  for  the  defendants 
did  not  r  tiae  any  objection  to  the  increase  in  the  amount 
o'  the  valuation  of  the  veesel,  bnt  contended  that  the 
Pleintiffe  bad  agreed  the  figure  of  22,5001.,  and  that 
tbey  were  not  entitled  to  go  outside  that  agreement  as 
it  was  admitted  that  both  aides  had  agreed  that  22, 500 1. 
"presented  the  value  of  the  vessel  at  the  date  of  the 


loss.  I  was  of  opinion  that  the  plaintiffs  were  not  pre- 
cluded from  olaiming  the  enhanced  value  of  the  vessel 
as  on  the  completion  of  her  voyage,  which,  under  the 
authority  of  the  Racine,  was  the  date  when  the  value 
should  be  ascertained,  and  I  hare  allowed  the  clsim  for 
the  amended  valae. 

Item  2  :  Storw,  Equipment,  and  Outlay,  39391.  6*.  2d. 
— This  olaim  was  subdivided  under  six  beads,  and  the 
total  of  these  subdivisions  amounts  to  41491.  19s.  id., 
and  the  amount  claimed — viz.,  39391.  6..  2d. — is  there- 
fore understated. 

Of  these  six  snbdit isions  four  have  been  disallowed, 
and  reductions  have  been  made  in  the  remaining  two, 
with  the  result  that  this  item  has  been  reduced  to 
11391.  12«.  7d. 

The  claims  for  low  of  profit  on  alternative 
vojages,  as  eiplained  above,  were  abandoned  by  the 
plaintiffs. 

Ne  deductions  were  made  by  the  plaintiffs  for  the 
amount  of  (1)  the  orew*s  wagw  on  the  voyage  to 
Sydney,  whioh,  at  1201.  a  month  for  three  and  ft 
half  months,  would  have  amounted  to  4201.,  or 
(2)  for  inward  expenses  at  ports  of  diaoharge,  which 
expenses  would,  in  the  opinion  of  the  merchants, 
baeed  on  their  experience,  hare  amounted  to  at  least 
500k 

To  enable  the  plaintiffs  to  earn  this  freight,  the 
above  expenditure,  amounting  in  all  to  9201.,  would  have 
been  necessarily  incurred,  and  the  said  sum  of  9201.  baa 
been  deducted  from  the  total  amount  of  the  ship's 
claim. 

On  the  7th  Dec.  1916  the  owners  of  tho  steamship 
Philadelphia  gave  notice  to  the  plaintiffs  that 
they  intended  to  object  to  the  report  of  the 
district  registrar. 

On  the  20th  Deo.  1916  the  defendants,  the 
owners  of  the  steamship  Philadelphia,  served  the 
plaintiffs  with  a  notice  of  motion  asking  that  the 
report  of  the  registrar  assessing  the  amount  of 
the  damage  doe  to  the  plaintiffs  should  be 
rejected  and  not  confirmed  so  far  as  it  related  to 
item  1  of  the  plaintiffs'  claim,  and  that  the  snm, 
29,3702.,  allowed  by  the  registrar  in  respect  of  each 
item  should  be  reduced  to  such  an  amount  as  the 
court  should  deem  just,  or,  alternatively,  to  the 
sum  of  22,5002.,  on  the  grounds  that  the  registrar 
(a)  was  wrong  in  law  in  not  having  regard  only  to 
the  figure  of  22,5002.  whioh  had  been  agreed 
between  the  plaintiffs  and  the  defendants  as 
the    value   ox   the  Ben   Lee ;    (b)  was  wrong 
in  law  in  allowing  the   plaintiffs   to  alter 
or  amend  their  claim  after  the  value  of  the  Ben 
Lee  had  been  agreed ;  (o)  was  wrong  in  law  in 
holding  that  the  decision  in  the  Racine  waB 
applicable  to  the  circumstances  of  the  present 
case,  and  in  assessing  the  value  of  the  Ben  Lee  at 
a  figure  which  represented  her  presumptive  value 
on  arrival  in  Sydney  instead  of  her  value  at  or 
immediately  prior  to  the  date  of  low;  (d)  having 
regard  to  the  agreed  value,  the  fact  that  no  freight 
was  outstanding,  and  that  a  Bum  was  to  be  allowed 
for  unused  stores  on  board,  he  ought  to  have 
held  that  the  damages  recoverable  by  the  plaintiffs 
were  the  agreed  value  of  the  Ben  Let — 22,5002. — 
or,  alternatively,  the  value  of  the  Ben  Lee  at  the 
time  of  the  lose  ;  (e)  that  the  valae  of  the  Ben  Lee 
should  have  been  assessed  at  her  market  value  at 
the  time  of  her  loss,  lew  an  allowance  for  wear  and 
tear  and  possible  marine  and  war  ribks,  or  at  the 
agreed  figure  of  22,5002. ;  (/)  that  in  any  case 
some  deduction  from  the  earn  of  29,3702.  should 
have  been  allowed  for  wear  and  tear  and  possible 
marine  and  war  risks. 
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The  motion  came  on  for  argument  before  Sir  i 
Samuel  Evans,  President,  in  the  Admiralty  Court 
on  the  16th  and  17th  Jan. 

Butler  Atpinall,  K.O.  and  Stewart  Brown  for  the 
owners  of  the  Philadelphia. 

Laing,  K.O.  and  Hy$lop  Maxwell  for  the  owners 
of  the  Ben  Lee. 

After  argument,  judgment  was  reserved  and 
dohvered  on  the  2nd  Feb. 

Feb.  2.— The  Pbbstdeht.— An  important  ques- 
tion is  raised  upon  thia  motion — viz. :  What  ia 
the  proper  time  at  which  to  assess  the  value  of  a 
ship,  which  has  become  a  total  loss  in  a  collision, 
in  order  to  arrive  at  the  damages  payable  by  tbe 
owcera  of  the  vessel  in  fault  ? 

Tbe  collision  took  plaoe  in  Jan.  1916  in  Car- 
narvon Bay  between  the  sailing  vessel  Ben  Lee 
and  the  ateamship  Philadelphia.    The  Ben  Lee 
was  sunk.   The  owners   of   the  Philadelphia 
admitted  liability.   Tbe  Ben   Lee  was  under 
charter  with  a  general  cargo  for  Melbourne  aud 
Sydney.  The  freight  bad  been  prepaid.   It  was 
assumed  that  she  would  have  arrived  at  Sydney 
on  the  lat  May  1916.   The  value  of  the  veaael  at 
the  time  of  the  loss  had  been  agreed  between  tho 
parties  at  22,500*.   At  the  reference  the  diatrict 
registrar  raised  the  point  that  the  value  of  the 
vessel  should  be  taken  as  at  the  time  of  her 
assumed  arrival  at  the  end  of  her  voyage  at 
Sydney — viz.,  the  lat  May  1916.  Amendments 
wore  made  in  the  claim  accordingly.   The  value 
as  on  the  lat  May  was  tixed  at  29,375*.  That 
ia  to  aay,  that  in  the  three  months  between  the 
collision  and  the  1st  May  the  value  of  the  sailing 
vessel  had  increased  by  6875L,  or 


JO  per  cent. 
The 


district  registrar  allowed  tbe  increased 
He  b*sed  this  upon  TA«  Racine  (95  L.  T. 
K«p.  597 ;  10  Asp.  Mar.  Law  Cas.  300 ;  (1906)  P. 
273),  which  he  thought  deoided  that  the  value  of 
the  vessel  muat  be  ascertained  ao  at  the  end  of 
the  voyage. 

Th«  application  on  the  motion  ia  that  the  sum 
of  29,3752.  be  reduced  to  22.5001. 

It  is  necessary  shortly  to  examine  what  the 
Admiralty  rule  in  such  a  case  has  Iwn,  and  to 
ascertain  what  the  exact  decision  in  The  Racine 
(ubi  sup.)  was.   The  Court  of  Appeal  in  the 
Racine  approved  of  the  earlier  decision  of  Sir  F. 
Jeune,  President,  in  The  Kate  (80  L.  T.  Rep. 
423  ;  8  Asp.  Mar.  Law  Cas.  539;  (1899)  P.  165). 
The  authorities  are  carefully  collected  in  the 
latter  case.    It  was  pointed  out  that  Dr.  Lush- 
ington  bad  decided  in  The  Columbus  (3  W.  Bob. 
158)  and  in  The  Clyde  (Swab.  23)  that  the  value 
of  tho  voBBel  was  to  be  taken  at  tbe  time  of  the 
loss,    That  learned  judge  stated  the  same  rule  in 
The  Ironmatler  (Swab.  441). 

Side  by  sido  with  the  decisions  of  Dr.  Lusb- 
ington  the  opinions  of  Sir  Robert  Phillimore  were 
also  considered  in  The  Kate  (ubi  eup.)  with 
reference  especially   to  his  judgment   in  The 
Northumbria  (21    L.  T.  Rep.  681;    L.  Rep. 
3  A  &  E.  6).   Collating  the  views  which  had 
been  expressed  by  those  two  learned  judges.  Sir 
F.  Jeune  deals  with  them  thus :  "  The  difference 
between  the  views  of  the  practice  of  the  Court 
of  Admiralty  taken  by  Dr.  Lusbington  and  Sir 
Robert  Phillimore,  both,  of  course,  very  high 
authorities  on  auoh  a  matter,  ia  perhaps  more 
apparent  than  real.   Dr.  Lusbington  indicates 


that  tbe  vsJue  of  tbe  vessel  is  to  be  taken  at  the 
time  of  the  collision,  which  does  not,  aa  1  have 
above  suggested,  exclude  a  fact  auch  as  the 
existence  of  a  profitable  charter  from  being 
allowed  to  enhance  the  value  of  the  vessel  at  that 
time.  Sir  Robert  Phillimore  status  that  tbe  value 
should  be  taken  as  at  the  end  of  the  voyage,  and 
therefore  lets  in  freight  or  interest  as  an  additional 
compensation.  The  result  of  the  two  calculations 
in  figures  should  be  practically  identical." 

Tbe  general  principle  to  which  the  oourt  strive* 
to  give  effect  is  restitutio  in  integrum  subject  to 
the  limitation  that  tbe  damages  must  not  be  too 
remote  in  law. 

Upon  thia  Sir  F.  Jeune  adda  for  himself : 
"It  may  be  nothing  more  than  a  question  of 
statement  of  figures  whether  tbe  owner  of  a 
vessel,  lost  'when  under  a  profitable  charter- 
party,  is  recouped  this  loss  by  receiving  her 
value  at  the  conclusion  of  her  voyage  pins  tbe 
profits  of  her  oharter-party,  or  by  receiving  her 
value  at  tbe  time  of  collision,  such  value  being 
enhanced  by  the  fact  that  the  ship  at  the  tame 
was  under  a  profitable  charter-party.  But  unless 
in  one  or  other  of  thene  ways  the  owner  gets  the 
benefit  of  the  profitable  engagement  of  his  ship, 
he  obviously  fails  to  realise  restitutio  in  in- 
tegrum." 

The  question  which  arose  for  decision  in  The 
Kate  (ubi  tup.)  was  simply  whether  the  value  of 
tbe  loat  veaael  was  to  be  fixed  st  the  time  of  the 
collision,  aa  if  she  were  a  free  vessel,  without 
reference  to  the  benefit  whioh  might  accrue  under 
her  then  existing  contractual  obligations;  or 
whether  the  profits,  which  might  be  tbe  result  of 
the  performance  of  her  existing  charter,  were  to 
be  taken  into  account  aa  an  element  in  her 
value. 

The  deciaion  was  that  the  latter  was  the  correct 
role  of  assessment. 

The  learned  President  also  expressed  the  view 
that  nothing  appeared  to  have  been  decided  by 
Dr.  Lusbington  in  the  cases  referred  to*  whioh 
would  exolude  a  claim  for  enhanced  value  of  a 
vessel  at  the  time  of  her  loss  by  reason  of  a  pro- 
fitable engagement  which  had  been  secured  for 
her. 

In  order  "  to  remove  the  claim  as  far  as  possible 
from  the  region  of  speculation "  the  calculation 
would  be  made  as  at  the  end  of  tbe  voyage.  Thia 
does  not  mean  that  the  value  of  the  vea&el  per  se 
at  a  date  removed  by  a  substantial  period  from 
tbe  time  of  tbe  collision,  due  to  the  rise  of  the 
commercial  market  in  ships,  should  determine  the 
amount  of  the  damages ;  but  that  the  profits  of 
tbe  voyage  which  would  have  been  completed 
(after  making  proper  deductions  for  wear  and 
tear  and  contingencies)  should  be  added  to  the 
value  of  the  vessel  itself  as  at  the  date  of  the  loss. 

The  case  of  the  Racine  does  not  differ  in  prin- 
ciple. It  only  extended  the  application  of  the  rule 
to  a  succession  of  existing  charter-parties.  Moul- 
ton,  L  J.  explains  tbe  reason  and  method  of  the 
calculation  of  the  damages.  He  says :  "  By 
adopting  this  plan  there  is  no  change  in  what  you 
are  calculating — you  are  calculating  the  pecuniary 
difference  made  to  tbe  plaintiff  by  tbe  collision— 
but  you  calculate  it  by  considering  the  position  of 
the  plaintiff  at  a  date  at  whioh  you  can  tret  the 
requisite  data  more  easily,  and  you  allow  interest 
from  that  date  only.  The  date  taken  is  tbe  con- 
clusion of  the  voyage.    Setting  aside  other  risks, 
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the  plaintiff,  bat  for  the  collision,  would  at  the 
end  of  the  voyage  have  been  in  posses biou  of  his 
■hip  (diminished  in  value  by  the  wear  and  tear  of 
that  voyage)  and  would  have  been  in  possession  of 
the  freight.  Neither  of  these  things,  however, 
were  certainties.  There  was  the  risk  of  loss  daring 
the  subsequent  pait  of  the  voyage,  and  these  two 
Rome  mast  be  discounted  acoording  to  that  risk. 
This  is  an  easy  tank  inasmuch  as  snob  ri'ks  are 
the  ordinary  subject  of  insurance,  and  having 
allowed  for  these  other  risks,  yon  get  a  ram  of 
money  the  possession  of  which  would  be  the 
equivalent  of  the  plaintiff's  position  had  the  col- 
lision not  taken  place." 

There  is  nothing  in  the  judgments  of  the  Lords 
.lattices  to  justify  the  taking  of  the  increased  or 
inflated  value  of  a  vessel  itself  at  a  date  subse- 

?uent  to  the  collision  as  the  basis  of  the  damages, 
have  examined  the  Record  in  the  oaae  of  the 
Racine. 

The  valuation  of  the  vessel  was  given  as  at  the 
date  of  collision  by  all  the  witnesses  for  the 
plaintiffe  and  the  defendante ;  and  was  fixed  by 
the  registrar  and  merchants  at  a  Bum  between  the 
maximum  and  minimum  valuations.  No  evidenoe 
was  given  of  the  value  of  the  lost  vessel  as  at  the 
end  of  the  charter  voyages.  Other  sums  were 
added  for  freight*  after  deduction*  for  contin- 
gencies, Ac. 

Before  concluding,  I  may  mention  that  the  rule 
adopted  in  the  American  courts  is  correctly  stated 
by  Mr.  Sedgwick  in  hie  work  The  Measure  of 
Damages  as  follows:  " If  the  injured  vessel  is  a 
total  loss  her  market  value  at  the  time  will  be  the 
criterion  of  damages." 

In  support  of  this,  reference  may  be  made  to 
17k  New  Jersey  (Olootfs  Admiralty  Report*, 
p.  446),  The  Baltimore  (8  Wall,  p.  386),  and  The 
Umbria  (166  U.  8.  Rep ,  pp.  421-422). 

Ia  my  opinion,  the  right  rule  for  arriving  at  the 
damages  in  a  case  of  total  lose  of  a  veeaef  under 
charter  is  to  value  the  ship  at  the  time  of  it* 
destruction  or  loss,  and  to  add  to  this  the  proper 
•am  for  freight  or  profits  at  the  end  of  the 
voyages  fixed  py  her  existing  charters,  Bubject  to 
deductions  for  contingencies  and  wear  and 


I  reject  the  allowance  of  the  increased  value 
between  Jan.  and  the  1st  May  as  part  of  the 
damages ;  and  the  item  of  29,375*.  must  be  reduced 
to  22,500*.  The  district  registrar's  report  will  be 
varied  accordingly. 

The  plaintiffs  must  pay  the  costs  of  the  appeal. 

Oa  the  9th  Feb.  1917  the  plaintiffs  gave  notioe 
of  appeal  against  the  judgment  of  the  learned 
President,  by  whioh  he  held  that  the  defendants' 
objections  to  the  report  of  the  registrar  were  to 
be  allowed,  and  by  which  he  varied  the  report  by 
reducing  the  sum  allowed  to  the  plaintiffs  as  the 
talae  of  the  Ben  Lee  from  29,375*.  to  22,5001. 

The  case  came  before  the  Court  of  Appeal  on 
the  5th  and  6th  March. 

Laing,  K.C  and  A.  H.  Maxwell  for  the  appeU 
lasts.— The  question  raised  in  this  case  iB  what 
amount  are  the  appellants  entitled  to  recover  for 
the  lose  of  their  ship.  The  respondents  admitted 
liability  for  the  collision,  and  on  a  reference 
before  the  district  registrar,  who  was  to  assess  the 
amount  of  tb»  damage,  the  appellants  recovered 
the  mm  of  29,370*.  as  being  the  value  of  the 
^aae!  on  the  assumed  date  of  her  arrival  at 
Sjdney.  The  respondents,  b  ing  dissatisfied  with 


the  decision  of  the  registrar,  appealed  to  the 
President,  with  the  result  that  the  sum  awarded 
to  the  appellants  was  reduced,  the  President 
holding  that  the  appellants  were  only  entitled  to 
the  value  of  the  ship  on  the  day  of  her  loss,  whioh 
had  been  agreed  at  22,500*.  The  appellants 
contend  that  the  value  of  the  ship  ought  to  be 
taken  as  at  the  end  of  the  voyage  on  which  she 
was  sunk.  [Swinvbn  Eadt,  L  J.— What  is  the 
legal  proposition  for  which  you  contend  ?j  The 
proposition  is  that  the  owner  of  the  vessel  is  en- 
titled to  be  put  in  the  same  financial  position  ae 
he  would  have  been  in  if  no  oollision  hsd  happened. 
Tbe  time  to  assess  the  value  is  at  the  end  of 
the  voyage.  It  was  decided  in  The  Kate  (ubi  tup.) 
that  the  profit  to  be  made  out  of  the  voyage  that 
the  vessel  was  engaged  on  oould  be  taken  into 
account  in  assessing  her  value,  and  this  principle 
was  adopted  in  The  Racine  (ubi  tup.).  In  one  case 
when  tbe  vessel  had  an  unprofitable  charter  the 
result  of  taking  it  into  account  in  nasesfling  her 
value  was  that  her  owners  got  less  than  the 
market  value  of  the  vessel  would  have  been  if  she 
had  not  been  under  charter  : 

The  Helvetia,  1913, 29  Tines  L.  Rsp.  423. 
The  value  of  a  free  ship  at  Sydney  is  what  the 
appellants  are  entitled  to  recover— that  is  the 
rule  laid  down  by  the  authorities  : 

The  Amelia,  34  L.  J.  21,  P. 
It  is  true  that  in  the  oases  of  The  Kate  (ubi  tup.) 
and  The  Baeine  (ubi  tup.)  the  shipowner  had 
entered  into  binding  charters,  and  that  in  this 
case  he  bad  not  done  so.  But  in  this  case  the 
shipowner  is  in  exactly  the  same  position,  for 
the  Australian  Government  were  requisitioning 
all  ships  to  carry  wheat  to  this  country, 
and,  if  this  vessel  had  been  requisitioned,  her 
owners  must  have  made  a  profit  of  7000*. 
[Swikfbh  Eadt,  L.J. — The  mere  fact  that  a 
vessel  ought  to  make  a  profit  has  been  held  too 
speculative  a  matter  to  be  taken  into  account.] 
That  may  be  so,  and  in  ordinary  times  it  may  be 
admitted  that  unless  a  shipowner  has  a  binding 
charter  Iosb  of  possible  profit  is  too  speculative 
a  matter  to  be  taken  into  account.  At  present, 
however,  instead  of  vessels  seeking  freights, 
freights  are  waiting  for  them,  and  it  is  certain 
that  if  this  vessel  had  arrived  at  Sydney  she 
would  either  have  been  requisitioned,  or,  if  not 
requisitioned,  she  must  have  earned  a  better 
freight  than  she  would  have  done  ae  a  requisi- 
tioned Bhip.  It  is  submitted  that  the  decision  of 
the  learned  President  is  wrong,  and  that  the 
value  of  the  vessel  should  be  fixed  at  29,370*.,  as 
was  done  by  the  registrar. 

Butler  AepxnaU,  K.O.  and  Stewart  Brown  for  the 
respondents.  —  The  rule  contended  for  by  the 
appellants  is  not  supported  by  the  cases.  The 
Racine  (ubi  tup.)  and  the  other  cases  cited  by  the 
appellants  are  authorities  for  the  proposition  that 
the  shipowner  was  entitled  to  recover  the  value  of 
the  ship  and  tbe  profit  incidental  to  the  voyages 
whioh  he  had  undertaken  to  perform.  But 
before  the  profit  incidental  to  tbe  voyages  could 
be  taken  into  consideration  the  shipowner  had 
to  prove  that  he  had  a  binding  contract,  and 
tbe  only  profit  that  he  waB  entitled  to  was  the 
amount  of  freight  to  be  paid  to  him  under  tbe 
contract,  less  the  cost  of  earning  it  [Swinfbn 
Eadt,  L.J. — The  President  reduced  the  amount 
allowed  by  the  registrar  from  29,370*.  to  22,500*. 
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Are  yon  content  with  the  substitution  made  by 
the  President  P]  Yes,  that  is  the  amount  that 
the  respondents  say  should  be  paid  aa  damages. 
As  the  appellants  were  not  seeking  to  recover 
any  profit  m  respect  of  the  voyage  the  Ben  Lee 
wan  on  gaped  on  when  she  was  loBt,  the  respon- 
dents admitted  that  the  sum  of  9201.  deducted 
by  the  district  registrar  could  not  be  deducted 
from  the  value  of  the  ship  at  the  time  of  her  loss. 

Swinpbn  Eady,  L.J.— This  is  the  appeal  of 
the  owners  of  the  sailing  ship  Ben  Lee  from  an 
order  of  the  President  varying  a  report  made  by 
the  diBtriot  registrar  at  Liverpool  of  the  Admiralty 
Court.  The  Ben  Lee  was  a  sailing  ship  whioh  in 
Jan.  1916  was  totally  lost  in  Carnarvon  Bay  by  a 
collision  with  the  steamship  Philadelphia.  The 
Philadelphia  admitted  her  liability  for  the  colli- 
Bion,  and  the  only  question  was  a  question  of  the 
amount — -what  Bam  were  the  owners  of  the  Ben 
Lee  entitled  to  recover  against  the  owners  of  the 
Philadelphia  for  damages  for  the  collision.  The 
amount  of  the  assessment  was  left  to  the  district 
registrar  at  Liverpool  assisted  by  merchants,  and 
the  district  registrar  reported  to  the  court  various 
Bums  with  a  total  which  is  mentioned  in  the  report, 
and  the  only  item  about  whioh  any  question  arose 
was  the  value  of  the  Ben  Lee.  The  owners  of  the 
ship  claimed  and  there  was  allowed  in  the  report 
a  sum  taken  to  be  the  value  of  the  ship,  not  at 
the  time  of  the  collision,  bat  the  market  value  of 
the  ship,  or  the  probable  value  at  which  she  would 
have  arrived  at  the  time  she  arrived  at  her  port 
of  destination ;  Bhe  was  bound  for  Sydney  with  a 
general  cargo.  The  ship  was  valued  on  the 
assumed  date  of  her  arrival  at  Sydney  at  29,3701. 
or  thereabouts,  and  that  with  other  items  was 
included  in  the  report.  The  defendants  applied 
to  the  President  to  vary  the  report  with  regard 
to  that  amount  and  they  succeeded  before  the 
President,  the  judgment  of  the  President  being 
that  the  ship  ought  to  be  valued,  not  as  at  the  date 
of  its  arrival  or  probable  arrival  in  Sydney,  nor 
as  to  its  probable  value  on  that  date  ;  the  learned 
President  held  that  the  true  date  as  at  whioh  the 
loss  was  to  be  estimated  and  the  value  ascertained 
was  the  date  of  the  destruction  or  loss  of  the  ship  ; 
and  consequently  the  report  of  the  district  registrar 
waB  varied  by  reducing  the  figure  of  29,3752.  to 
the  figure  of  22,5001.  From  the  judgment  of  the 
President  the  owners  of  the  Ben  Lis  appealed; 
and  it  has  been  contended  before  ub  that  there  is 


an  established  rule  of  the  Admiralty  Court  that, 
in  the  case  of  the  total  lose  of  a  vessel  under 
charter,  the  ship  is  to  be  valued  as  on  the  probable 
date  on  which  she  would  arrive  at  her  port  of 
destination,  and  you  are  there  to  take  the  market 
or  probable  market  value  of  the  ship  at  that  date. 

Of  course  there  is  no  authority  whatever 
for  the  contention  put  forward  by  the  appellants, 
and  it  would  be  contrary  to  all  principle  so  to 
decide.  In  the  judgment  of  the  learned  Presi- 
dent he  refers  to  the  measure  of  damages  given 
in  Mr,  Sedgwick's  book :  "  If  the  injured  vessel 
is  a  total  loss,  her  market  value  at  the  time  " — 
that  is,  at  the  time  of  her  lose—"  will  he  the 
criterion  of  value."  Now,  cases  have  been  cited 
which  establish  that  where  a  ship  the  subject  of 
a  charter  is  a  total  loss  by  reason  of  a  collision, 
the  owner  of  the  ship  is  entitled  to  recover  the 
value  of  the  ship  plus  the  value  of  the  charter. 
It  is  hud  down  that  the  owner  of  the  ship  is 
entitled,  so  far  as  money  can  effect  it,  to  have 


restitution;  that  he  is  entitled  to  be  placed  in 
the  same  position,  so  far  as  money  can  place  bim, 
as  if  the  collision  had  not  taken  place ;  and  that 
rule,  bo  laid  down  in  general  terms,  has  resulted  in 
this  :  that  where  the  ship  is  under  an  engage- 
ment, charter  or  other  engagement,  under  a 
contract,  the  owner  of  the  ship  is  entitled  to  say, 
"  What  I  have  lost  is  the  value  of  my  ship  with 
her  engagements."  If  the  engagement  is  a 
profitable  engagement,  it  would  enhance  the  value 
of  the  ship ;  if,  on  the  other  hand,  the  engage- 
ment is  an  unprofitable  engagement,  it  is  possible 
it  might  diminish  the  value.  In  either  case  that 
is  what  the  owner  of  the  ship  has  lost ;  he  has 
lost  the  ship  with  her  engagements. 

Distinction  iB  drawn  between  a  ship  with 
a  definite  engagement  and  a  Bhip  without  any 
engagement,  but  with  a  chance,  with  a  probability, 
of  earning  profit,  as  in  several  instances  that 
have  arisen  of  fishermen;  and  in  the  case  of  the 
fishing  smacks  to  whioh  our  attention  has  been 
drawn  it  has  been  held  that  the  owner  of  a  ship 
is  not  entitled  to  recover,  besides  the  value  of  the 
ship,  for  the  losa  of  probable  profit  that  he  would 
have  made  if  the  vessel  had  been  able  to  continue 
fishing. 

The  true  rule  was  considered  first  by  the 
Court  of  Appeal,  the  members  of  whioh  differed 
between  themselves,  and  the  case  proceeded 
to  the  Honse  of  Lords  in  the  case  of  The 
Argentina  (61  L.  T.  Rep.  706  ;  6  Asp.  Mar.  Law 
Caa.  433;  1UO,  519),  and  Bowen,  L.J.  there 
stated  the  rule  that  was  approved  and  adopted  in 
the  Honse  of  Lords,  whioh  was  contrary  to  the 
view  that  Lord  Esher  had  expressed.  Bowen,  L.J. 
said  in  The  Argentina  (59  L.  T.  Sep.  914 ;  6 
Asp.  Mar.  Law  Cas.  348 ;  13  P.  Dir.  191) : 
"A  ship  is  a  thing  by  the  use  of  which 
money  may  be  ordinarily  earned,  and  the  only 
question  in  the  case  of  a  collision  seems  to 
me  to  be  what  is  the  use  which  the  shipowner 
would,  but  for  the  accident,  have  had  of  his  Bhip, 
and  what  (excluding  the  element  of  uncertain  and 
speculative  and  special  profits)  the  shipowner,  but 
for  the  accident,  would  have  earned  by  the  use  of 
her.  It  is  on  this  principle  alone  that  it  is  habitual 
to  allow  in  ordinary  cases  damages  for  the  time 
during  whioh  the  vessel  is  laid  op  under  repair  in 
addition  to  the  cost  of  the  repairs  themselves. 
But  this  is  merely  an  application  of  the  general 
principle,  and  is  not  the  measure  in  all  cases  of 
the  loss.  It  might  conceivably,  upon  the  one 
hand,  be  the  fact  that  the  damaged  ship  would 
not  and  could  not  have  earned  anything  at  all 
while  laid  up  for  repairs,  though  snob  a  case  most 
necessarily  be  exceptional.  In  such  circumstances 
nothing  ought  to  be  allowed  for  demurrage.  Upon 
the  other  hand,  the  direct  consequences  of  the 
accident  might  be  that  the  injured  vessel  was 
necessarily  thrown  ont  of  her  employment,  not 
merely  during  the  period  of  repairs,  but  for  a 
longer  period  still.  In  such  a  case  the  loss  could 
not  properly  be  measured  by  the  time  taken  in 
repairs  alone." 

It  will  be  observed  that  Bowen,  L.J.  there 
in  terms  expresses  that  there  is  to  be  ex- 
cluded the  element  of  uncertain  and  speculative 
and  special  profit.  That  oase  went  to  the  House 
of  Lords,  and  Lord  Herschell  in  his  speech  said  : 
"  It  iB  admitted  that  there  is  no  special  rule  of  the 
Admiralty  Court  governing  the  question, 
that  tho  law  thero  i 


Digitized  by  Google 


MARITIME  LAW  CASES. 


Or.  oy  App.] 


[Ot.  of  App. 


a  matter  is  the  same  as  prevails  at  common  law." 
Then  headdedthis  .-  "  It does  not  appear  to  me  to  be 
out  of  the  ordinary  coarse  of  things  that  a  steam- 
ship, while  prosecuting  her  voyage,  ahonld  have 
secured  employment  for  another  adventure.  And 
if  at  the  time  of  a  collision  the  damaged  vessel 
bad  obtained  such  an  engagement  for  an  ordinary 
maritime  adventure,  the  loss  of  the  fair  and 
ordinary  earnings  of  Buch  a  vessel  on  mob  an 
adventure  appear  to  me  to  be  the  direct  and 
natural  consequence  of  tbe  collision."  It  is  there- 
fore established  that  tbe  owner  of  the  ship  m 
entitled  to  recover  what  may  be  pat  shortly  as  the 
value  of  the  charter. 

How  is  the  value  of  the  oharter  to  be 
arrived  at  P  It  was  urged  first  tbat  it  was  unne- 
cessary that  there  should  be  any  oharter  or 
definite  contract.  In  my  opinion  that  contention 
i*  wrong.  In  order  to  bring  a  case  within  this 
rale  there  must  bean  employment  contracted  for  ; 
and  it  was  by  reason  of  the  absence  of  any 
contract  for  employment  that  oases  like  The 
Columbia  {ubi  sup.)  and  The  City  of  Rome  (8 
Asp.  Mar.  Law  Cas.  542n.)  and  other  similar 
cases  were  decided.  In  the  City  of  Rome  (ubi 
fu/>.)  Lord  Hannen  refused  to  allow  a  claim  for 
the  value  of  the  fish  which,  it  was  alleged,  would 
have  been  taken.  An  attempt  was  made  there  to 
introduce  the  uncertain  and  speculative  profit. 
Where,  on  the  other  hand,  there  is  a  definite  con- 
tract for  tbe  employment  of  the  vessel,  the  oharter 
is  to  oe  taken  into  account ;  and  that,  whether 
there  is  one  or  more  consecutive  charters. 

It  is  then  said  that  in  working  oat  that  value  in 
order  to  give  effect  to  that  rale  and  to  include  the 
value  of  the  charter  yon  must  take  the  value  of 
the  ship  at  its  port  of  arrival ;  and,  in  a  sense, 
that  is  true,  and  that  phrase  has  been  need  in 
various  cases  ;  but,  in  my  opinion,  what  is  meant 


by  that  is  that  yon  are  to  take  the  value  of  the 
ship  at  the  end  of  the  voyage  in  this  sense  and 
meaning ;  that  if  yon  are  to  give  the  shipowner 
the  profit  that  would  have  been  earned  oy  tbe 
current  charter,  you  must  take  into  account,  on 
the  other  hand,  the  elements  tbat  would  have  to 
be  considered  before  the  profit  was  arrived  at. 
The  first  thing  which  yon  would  have  to  take 
into  account  would  be  the  diminished  value 
of  the  ship  by  reason  of  the  wear  and 
tear  which  arises  when  -  the  value  of  tbe 
•hip  at  the  end  of  the  voyage  is  ascertained ; 
it  does  not  mean  tbe  speculative  value  of 
what  the  ship  would  probably  then  fetch  in  the 
market  if  she  were  then  sold  and  having  regard 
perhaps  to  the  demand  for  ships  and  their  greatly 
increased  price  ;  it  does  not  mean  that  at  all,  bat 
it  meanB  that  you  have  to  take  into  account  the 
diminished  value  of  the  ship  by  reason  of  the  wear 
and  tear  of  the  voyage.  In  the  judgment  of 
Honlton,  L.  J.  in  The  Racine  (ubi  tup),  which  was 
quoted,  he  puts  the  matter  in  tbat  way :'  "  The 
date  taken  is  the  conclusion  of  the  voyage. 
Setting  aside  other  risks,  tbe  plaintiff,  but  for  the 
collision,  would  at  tbe  end  of  the  voyage  have 
been  in  possession  of  the  ship  (diminished  in 
value  by  the  wear  and  tear  of  that  voyage)  and 
would  have  been  in  possession  of  the  freight."  In 
other  words,  in  order  to  find  the  value  of  tbe 
charter  you  must  see  what  the  shipowner  would 
have  had  to  lose  or  provide  in  order  to  gain  his 
freight.  There  would  be  the  wages  of  the  crew 
in  the  outward  voyage ;  there  would  be  in  a  steam  - 
You  XIV.,  N.  S. 


ship  tbe  bunker  coal  stores,  and  in  every  ship, 
whether  a  steamship  or  sailing  ship,  there  would 
be  an  allowance  for  the  wear  and  tear  caused  by 
the  voyage.  In  my  opinion,  in  the  case  of  The 
Kate  {ubi  $up)  and  in  tbe  case  of  The  Racine 
[ubi  tup.)  it  is  the  amount  of  the  deduotion  tbat 
has  to  be  made  for.  the  wear  and  tear  of  the 
voyage  that  is  in  the  mind  of  the  court  when  the 
expression  was  used  to  take  the  value  at  the  end 
of  tbe  voyage ;  in  every  case  it  means  to  take  the 
diminished  value  by  reason  of  having  to  make 

jar  and  tear  of  the 


the 


allowance  for 


proper 
voyege. 

Under  these  circumstances  I  am  of  opinion  that 
the  judgment  of  the  learned  President  below  was 
right  when  he  said  that  "  the  right  rule  for  arriv- 
ing at  the  damages  in  the  case  of  a  total  loss  of 
a  vessel  under  charter  is  to  value  the  ship  at  the 
time  of  its  destruction  or^  loss,  and  to  add  to 
this  the  proper  sum  for  freight  or  profits  at  the 
end  of  the  voyage  fixed  by  her  existing  charters, 
subject  to  proper  deductions  for  contingencies 
aud  wear  and  tear."  It  is  in  that  way  that  the 
value  of  the  thing  lost  to  the  shipowner  is  arrived 
at;  it  is  the  value  of  the  ship  with  her  engage- 
ment which  has  to  be  valued ;  and  that  I  think  is 
really  the  view  of  the  various  judges  before  whom 
the  matter  has  previously  come.  It  was  that 
view  which  Lord  St.  Helier,  when  Sir  Francis 
Jeone,  as  President  expressed  in  the  case,  where 
he  said  that  the  difference  between  the  views  of 
Dr.  Lushington  and  Sir  Robert  Phillimore  was 
more  apparent  than  real.  When  Dr.  Lushington 
indicated  that  the  value  of  the  vessel  is  to  be 
taken  at  the  time  of  the  collision  it  does  not  drive 
oat  and  exclude  a  cause  such  as  tbe  existence  of 
a  valuable  oharter  from  being  allowed  to  increase 
the  value  of  the  vessel  at  tbat  time ;  Sir  Robert 
Phillimore  said  that  the  value  should  be  taken  as 
at  the  end  of  the  voyage,  and  therefore  lets  in  any 
profit  or  interest  at  additional  compensation,  and 
ine  result  of  the  true  calculation  in  figures  should 
be  practically  identical.  Figures  can  only  be 
practically  identical  if  they  are  worked  out  on 
the  footing  that  I  have  suggested.  If  you  have 
taken  into  account  a  speculative  increase  or 
decrease  in  the  market  value  of  tbe  vessel  at 
some  place  long  after  the  collision,  practically  in 
almost  every  case  the  figures  would  be  very 
different. 

For  those  reasons  I  am  of  opinion  that  the 
judgment  of  tbe  President  is  right,  and  the  appeal 
should  be  dismissed. 

Bankks,  L.J. — I  agree.  I  think  that  the  view 
taken  by  the  President  of  the  authorities  was 
quite  right,  and  that  this  appeal  fails.  I  think 
when  the  authorities  are  looked  into  it  will  be 
found  that  there  is  no  authority  for  the  proposi- 
tion put  forward  by  the  appellants.  It  is  quite 
true  that  in  a  number  of  cases,  when  dealing  with 
the  question  of  tbe  damages  to  which  the  owner 
of  a  vessel  which  bad  been  sunk  in  a  collision  was 
entitled,  the  learned  judges  have  spoken  of  the 
rnle  of  the  Admiralty  Court  that  the  damages 
were  the  value  of  the  ship  at  tbe  end  of  the  voyage, 
but  when  those  authorities  are  looked  into  and 
the  facts  are  ascertained,  it  seems  plain  to  me 
that  those  learned  judges  have  not  used  that 
expression  in  the  sense  contended  for  by  counsel 
for  the  appellants— ha  the  tense,  that  is  to  aay,  of 
the  market  value  of  the  vessel  if  pnt  up  for  sale 
at  tho  end  of  nor  voyage.   When  the  authorities 
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are  looked  into  I  think  it  will  be  found  quite 
plainly  that  the  expression  has  never  been  used 
to  include  anything  more  than  the  value  of  the 
vessel  at  the  time  of  the  collision  plus  any 
profit  whioh  she  was  in  the  act  of  earning 
at  that  time  and  plus  any  profit  whioh 
under  a  contract  or  contracts  existing  at  that 
time  she  was  entitled  to  earn,  after  discounting, 
of  course,  those  profits  by  an  amount  commensu- 
rate with  the  risk  incurred  in  earning  them. 

Not  only,  in  my  opinion,  ia  there  no  authority 
for  the  proposition,  but  it  seems  to  me  opposed 
to  the  first  principles  upon  whioh  the  measure  of 
damages  in  the  case  of  collision  should  be  ascer- 
tained, and  I  think  that  Moulton,  L.J.  in  tbe  case 
of  The  Racine  (vet*  sup.)  pat  the  matter  on  its 
right  footing  when  he  said  that  the  rale  of  the 
Admiralty  Court,  of  whioh  so  much  has  been  said, 
was  really  a  rule  of  convenience  for  accurately 
arriving  at  the  amount  of  damage  which  the  owner 
of  a  vessel  has  really  sustained,  rather  than  as  a 
rale  of  prinoiple  by  which  those  damages  should 
in  faot  be  arrived  at. 

On  these  grounds  I  think  that  the  appeal  fails. 

A.  T.  Lawabnoi,  J. — I  am  of  the  same 
opinion. 

I  think  tbe  proposition  stated  by  the  learned 
President  which  has  been  quoted  by  my  Lord 
correctly  states  the  rule  of  law  in  this  case,  and  I 
do  not  think  it  is  necessary  for  me  to  say  any- 
thing—it  has  been  read  once  and  it  accurately 
pots  the  proper  rule.  Tbe  very  able  argument 
of  counsel  for  the  appellants  used,  I  think,  the 
word  "  value  "—of  ooarse  it  was  his  sheet  anchor 
i  tbe  value  at  the  end  of  the  voyage,  bat  it 
really  using  the  word  "  valae  "  in  a  different 
Bense  to  that  in  which  the  judges  used  it  who  were 
delivering  those  judgments.  The  reason  that  the 
word  "  value  "  was  taken  as  at  the  end  of  the 
voyage  where  the  ship  was  under  charter  was  that 
it  bad  to  be  considered  in  order  to  get  at  tbe  true 
amount  that  had  to  be  credited  for  freight.  The 
freight  bad  to  be  taken  into  consideration  as  a 
credit,  but  that  was  not  a  gross  credit  because  it 
was  the  total  amouot  of  freight,  bat  it  had  to 
have  a  number  of  deductions  made  for  tbe 
wages  of  crew,  wear  and  tear,  and  other 
things  unnecessary  to  enumerate,  and,  in  order 
to  bring  those  into  view,  the  value  at  the  end  of 
the  voyage  was  spoken  of,  and  it  was  pat  as  a 
debit  against  tbe  ship,  whereas  really  it  probably 
ought  to  have  been  pat  as  a  debit  against  freight, 
and  tbe  net  amount  ia  credited  to  the  ship  under 
charter.  I  do  not  agree  at  all  that  any  auch 
allowance  can  be  made  if  the  ahip  ia  not  under 
charter  or  engagement  of  some  kind.  The 
charter  or  engagement  is  just  like  a  growing 
crop,  it  ia  like  the  destruction  of  a  growing  crop, 
and  you  have  to  take  into  consideration  the  value 
of  the  crop  when  it  yields  and  after  the  expenses 
of  getting  it;  in  that  way  you  would  get  the  true 
amount  of  damages.  But  in  this  particular  oase 
it  would  reault  in  an  entire  refusal  of  justice, 
because  here  the  freight  has  already  been  paid, 
and  if  yon  look  at  the  freight,  tbe  shipowner  had 
got  the  freight  in  his  pocket,  and  in  assessing  the 
damages  due  to  him  you  have  not  got  to  look  at 
the  end  of  the  voyage  at  all ;  it  would  be  making 
the  defendants  pay,  or  probably  creating  the  first 
step  towards  making  them  pay,  twice  over,  because 
when  he  has  got  to  settle  with  the  cargo  owner 
the  cargo  owner  will  be  coming  along  and  bring- 


ing that  freight  into  account  as  a 
you  would  completely  destroy  the  proper 
ment  of  the  damage  he  would  sustain.  I  am  sore 
the  oase  could  not  have  been  better  put  than  it 
was  by  counsel  for  the  appellant,  ana  I  do  not 
think  anyone  can  say  that  the  rule  is  otherwise 
than  it  has  been  expressed  by  my  Lord. 

Solicitors  for  the  appellants,  the  owners  of  the 
Ben  Lee,  Weightman,  Pedder,  and  Co.,  Liverpool. 

Solicitors  for  the  respondents,  the  owners  of 
tbe  Philadelphia,  Hill,  Dickinson,  and  Co.,  Liver- 
pool.  


$nptm  Court  d  Qntittfmt. 


HIGH  COURT  OF  JUSTICE. 

PROBATE,  DIVORCE,  AND  ADMIRALTY 
DIVISION. 
ADMIRALTY"  BUSINESS. 
Friday,  March  9, 1917. 
(Before  Sir  &  T.  Evans,  President,  and  Elder 
Brethren.) 
Thi  San  Onofrb.  (o) 
Salvage — Value  of  salved  vessel— Vessel  under 
charier*— Affidavit  of  value — Appraisement  of 
vessel. 

A  s'eamthip  rendered  salvage  services  to  another 
vessel.  The  salved  vessel  in  the  year  that  she 
was  built  had  been  chartered  to  time-charterers 
for  a  period  of  twenty -si*  years  at  a  rate  which 
gave  a  fair  return  on  the  original  cost  of  the 
solved  vessel.  The  market  value  of  the  talved 
vessel  at  the  time  she  was  salved  was  in  excess 
of  her  original  cost  and  of  the  value  put  upon 
her  in  the  bookt  of  her  owners.  In  the  affidavit 
of  value  in  a  salvage  suit  her  owners  swore  her 
value  at  her  original  cost  less  a  sum  for 
depreciation.  The  salvors  objected  to  her  value 
as  sworn  and,  after  getting  an  order  for  ap- 
praisement, the  was  appraised  by  the  marshal 
at  her  market  value. 

Held,  that  the  value  which  should  be  taken  for 
the  purpose  of  assessing  the  amount  due  to  the 
plaintiffs  for  the  services  rendered  was  her 
market  value ;  and  that  the  contractual  relation- 
ship between  owners  and  charterers  was  not  a 
matter  which  thould  be  taken  into  consideration 
in  ascertaining  the  value  of  the  vessel  for  the 
purpose  of  ascertaining  the  amount  due  to  the 
salvors. 

Held,  also,  that,  though  an  appraisement  is  con- 
clusive, there  may  be  instances  where  it  may  be 
varied  on  the  ground  of  obvious  mistake  or  some 


■Salvage  suit. 

Tbe  plaintiffs  were  the  owners,  master,  and 
crew  of  the  steamship  A ih tabula  ;  the  defendants 
were  the  owners  of  the  steamship  San  Onofre. 

Tbe  action  was  brought  to  recover  salvage  for 
services  rendered  to  the  defendant*'  vest  el  between 
29th  Feb.  and  18th  March  1916,  in  the  North 
Atlantic  and  in  the  harbour  at  Halifax. 

The  Ashtabula  was  a  steel  screw  tank  steamship 
fitted  for  the  carriage  of  oil  in  bulk ;  she  was  of 


(s) 
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7025  tons  gross  and  4526  tone  nett  register,  and 
when  she  rendered  the  Berviooa  was  bound  from 
Sabine,  Texas,  to  London  with  a  cargo  of  gas  and 
fael  oil  and  was  manned  by  a  crew  of  forty  bands. 
Tha  value  of  the  Aihtabula  was  300,000/.,  of  her 
cargo  18,5771.,  and  the  freight  at  risk  was  52,9621, 
making  in  all  a  value  of  371.539Z. 

The  San  Onofre  was  a  steel  screw  tank 
steamship  of  9717  tons  gross  and  5968  tons  nett 
register,  and  when  the  services  were  rendered  to 
her  she  was  bound  from  Roayth  to  Tampico  in 
water  ballast  The  Ban  Onofre  was  a  steamship 
wbich  used  oil  fuel,  and  something  having  gone 
wrong  with  her  machinery  so  that  the  fuel 
coagulated,  she  was  unable  to  use  it,  and  bad  lost 
all  motive  power.  All  the  wood  on  board  her  had 
been  burnt,  and  she  waa  unable  to  send  wireless 
measages  or  steer,  as  she  oonld  not  be  steered  by 
band,  and  it  waa  impossible  to  raise  Btcam  for  the 
purpose  of  steering  her. 

The  services  rendered  consisted  in  the  Ashtabula 
standing  by,  towing,  and  steering  the  Son  Onofre 
until  another  steamship,  the  8an  Gregorio,  came 
op,  when  the  San  Gregorio  towed  the  San  Onofre 
while  the  Athtabula  steered  her. 

The  defendants  swore  an  affidavit  of  value  in 
which  they  stated  that  the  value  of  their  vessel 
was  160,0001.  The  plaintiffs  being  disss  tJs8ed 
with  that  valuation  got  an  order  for  appraisement, 
and  her  value  as  appraised  was  3b9,841/. 

Laing,  K.C.  and  H.  C.  Dumae  for  the  plain- 
tiffs. — They  stated  the  values  and  pointed  out 
that  in  the  affidavit  of  value  the  defendants 
bad  alleged  that  the  value  of  their  vessel  was 

160,000*. 

Dawion  Miller,  ICO.  and  Levtit  Noad  for  the 
defendants.— The  San  Onofre  was  built  in  1914 
The  contract  price  was  156.000/.,  and  there  were 
certain  extras  which  cost  6891/.,  so  that  her  total 
valoe  to  hor  owners  when  she  was  dolivorod  to 
them  was  162,891/.  Her  owners  at  once  chartered 
her  to  the  Eagle  Oil  Transport  Company,  Limited, 
and  she  was  running  under  this  obarter  when  the 
services  were  rendered  to  her.  The  charter  was  to 
continue  in  force  until  Dec.  1930,  and  the  rate  of 
hire  which  was  to  be  paid  by  the  charterers  to  the 
owners  was  fixed  at  a  sum  which  was  a  fair  return 
upon  the  capital  invested  in  the  ship.  The  value 
of  the  vessel  which  originally  cost  162,891/.  now 
stood  at  152,2082.  in  the  books  of  the  defondont 


mpany,  10,623/.  having  been  written  off  her 
original  cost  for  depreciation.  Further,  when  the 
services  ended  on  18th  March,  ail  the  available 
woodwork  on  the  veeuel  had  been  burnt,  and  the 
owners  had  to  spend  80002.  to  repair  her;  sbe 
was  thus  worth  to  her  owners  less  than  160.000/. 
The  basis  of  valuation  should  be  the  value  of  the 
vessel  in  her  damaged  oondition: 

The  Harmonidet,  87  L.  T.  Rep.  448;  9  Asp.  Mar. 

Law  Caa.  854;  (1903)  P.  1; 
TU  HohenMollern,  95  L.  T.  Rep.  585 ;  10  Asp.  Mar. 

Law  Caa.  296 ;  (1906)  P.  339. 

[The  Pass  i  DINT. — Are  you  entitled  to  go  behind 
the  appraisement?]  The  appraisement  is  not 
conclusive : 

The  (hear,  2  Hag*.  257 ; 
Tk»  Hohenaollern  (ubi  tup.). 

The  appraisement  waa  made  by  Kellock  and  Go.  ■ 
on  behalf  of  the  marshal,  but  they  had  apparently  1 


appraised  her  upon  the  lis  h  u  en  ption  that  she  was  a 
free  vessel,  but  as  under  the  obarter  under  whioh 
she  was  running  until  1930  she  oould  only  earn 
24,0001.  per  annum,  she  ooold  not  take  advantage 
of  the  existing  rates  of  freight,  and  waa  only  worth 
to  her  owners  the  sum  that  had  been  sworn  to 
in  the  affidavit.  A  letter  had  been  written  to  the 
marshal  stating  that,  though  the  appraisement 
was  not  questioned,  if  the  ship  was  regarded  as  a 
free  ship,  yet,  as  she  was  under  contract  to  run 
at  a  fixed  rate  of  freight  until  1930,  there  should 
be  a  further  appraisement  The  marshal,  how- 
ever, had  refused  to  make  a  further  appraise- 
ment. 

Laing,  K.O.  in  reply. — The  value  which  should 
be  taken  into  consideration  is  the  value  at  the 
termination  of  the  services,  The  appraisement  is 
conclusive.  Except  in  cases  of  fraud  or  miscon- 
duct the  appraisement  should  not  be  reopened. 
Referenoe  was  made  to 

The  Qtorg,  71  L.  T.  Rep.  82 ;  7  Asp.  Mar.  Law  Caa. 

476;  (1894)  P.  330; 
Cargo  as  Venut,  L.  Rep.  1  A.  &  E.  50  ; 
B.  M.  MM*,  3  L.T.  Rep.  513. 

The  value  of  the  ship  qnd  the  salvors  is  not 
affected  by  the  contractual  obligations  of  the 
owners.  The  property  salved  is  the  ret  and  not 
the  bare  interest  of  the  legal  owner  of  the  ship. 
The  salvors  are  entitled  to  bo  paid  on  the  real 
value  of  the  vessel,  that  is  her  market  value.  The 
fact  that  her  owners  had  entered  into  ac  unre- 
mnnerative  charter  should  not  be  allowed  to 
affect  the  amount  of  the  award  to  be  paid  to  the 
salvors. 

The  Pbhbidmt.— In  this  case  the  sulved  ship 
was  valued  by  the  owners  at  the  sum  of  160,000/. 
The  salvors  were  not  satisfied  with  that  valuation, 
and  obtained  an  appraisement  by  the  marshal  of 
the  Court.  The  result  of  the  appraisement  is 
that  the  value  of  the  ship  is  stated  to  be  more 
than  double  the  figure  given  by  the  owners  of  the 
vessel  themselves. 

I  allowed  counsel  for  the  defendants  to  make 
an  application  in  this  ca6e  as  if  be  were  making 
a  motion  to  the  court  on  proper  materials  to 
vary  or  set  aside  the  appraisement  of  the  marshal. 
It  is  only  in  very  exceptional  ca«es  that  can  be 
done,  because,  ordinarily  speaking,  where  there 
has  been  an  appraisement  by  the  marshal  of  the 
court,  the  appraisement  is  conclusive  on  the 
point.  I  will  not  say,  having  referred  to  the 
oaaee,  that  there  may  not  be  instances  where 
there  may  be  an  obvious  mistake  or  some  other 
ground  for  varying  the  appraisement. 

In  this  case  the  ground  upon  which  the  motion 
is  founded  is  this:  counsel  for  the  defendants 
says  that  this  vessel  cannot  be  looked  at  as  an 
ordinary  vessel  at  all,  but  must  be  looked  at, 
having  regard  to  the  contractual  obligations 
which  have  been  entered  into  by  some  extra- 
ordinary  arrangement  between  the  shipowners 
and  the  charterers.  In  no  case,  so  far  as  I  am 
informed,  has  the  value  of  the  oharter  been  taken 
into  account  in  assessing  the  value  of  tho  salved 
ship  in  salvage  proceedings,  and  I  think  it  would 
be  a  great  pity  from  all  points  of  view  if  there 
should  be  introduced  into  valuations  any  element 
of  that  kind,  whioh  would  make  a  referenoe  to 
the  registrar  and  merchants  necessary  in  order 
to  ascertain  the  value. 
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The  ship  is  salved  and  is  arrested,  as  the 
salvorB  are  entitled  to  arrest  there*.  If  bail  is  not 
given  the  ship  may  be  sold.  She  would  not  be 
sold  subject  to  the  charter-party,  bat  sold  as  she 
is  to  anyone  who  wants  to  bay  a  ship  of  her 
description. 

In  this  case  there  was  an  undertaking  given  to 
give  bail  in  ordinary  form,  and  the  writ  as  issued 
is  directed  to  the  owners  of  the  San  Onofre,  her 
cargo  and  freight,  and  all  persons  interested  in 
that  vessel,  I  have  nothing  to  do  with  the 
relationship  between  the  shipowners  and  the 
charterers,  nor  in  my  opinion  have  the  salvors 
anything  to  do  with  any  such  question.  In  my 
judgment  the  valuation  of  the  gentleman  in 
Btructed  by  the  marshal  to  make  the  valuation 
on  his  behalf  was  a  valuation  properly  arrived  at 
and  based  on  the  right  principle.  The  value  of 
the  ship  for  the  purposes  of  these  proceeding*, 
therefore,  moat  be  taken  to  be  369.84U  18s.  3d. 

The  Balvage  case  was  then  heard,  and  the 
President  made  the  following  award:  To  the 
owners  of  the  Ashtabula  32,0001  ;  to  her  master 
1000*  ;  and  to  her  crew  3550J.,  making  a  total 
award  of  36,550*. 

Solicitors  for  the  plaintiffs,  Thomas  Cooper 
and  Co. 

Solicitors  for  the  defendants,  W.  A.  Crump  and 
Son. 


HIGH  COURT  OF  JUSTICE. 

KING'S  BENCH  DIVISION. 
Wednesday,  Feb.  21,  1917. 
(Before  Bailhachb  and  Atkin,  J  J.) 
Harbison  v.  Hicks,  Lambert,  and  Co.  (a) 

Sale  of  good*— Contract — Construction — Sate  of 
"  remainder  of  cargo**— Estimate  of  quantity  by 
teller — "  Jfore  or  lest  about  "  specified  quantity 
—Miscalculation  of  $  tiler — Ezcest — Liability 
of  purchaser  to  take  excess. 

H.  was  an  importer  of  wheat.  He  imported  a 
certain  quantity  of  wheat  from  Canada  in  a 
specified  vessel,  and  stored  the  same  in  a 
warehouse  in  England.  After  selling  a  part  of 
the  cargo  to  various  buyers,  including  M.,  he 
entered  into  a  contract  with  M.  to  sell  to  him  the 
whole  of  the  remainder  of  the  cargo.  The  eon- 
tract  was  made  verbally  in  the  first  instance, 
but  it  was  afterwards  reduced  to  writing,  and  by 
the  terms  of  the  contract  H.  agreed  to  stll  to  M. 
"  the  remainder  (more  or  lees  about)  5400  quarters 
Manitoba  wheat  at  Hull  ex,"  naming  Dm  vessel. 
H.  had  made  a  miscalculation  a*  to  the  quantity 
of  wheat  which  remained,  and,  in  fact,  there  was 
an  excess  of  574  quarters  over  the  5400  quarters 
made.  The  contract  was  subject  to  the  rules  and 
regulations  of  the  H.  Corn  Trade  Association, 
and  one  of  these  terms  was  that  "  the  word 
'  about*  when  used  in  reference  to  quantity  shall 
mean  within  5  ptr  cent,  over  or  under  the 
quantity  stated."    H.  contended  that   M.  was 

(a)  Reported  by  J.  A,  Slates,  E*}„  Btrrlatar-AiLur. 
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compelled  to  take  the  whole  of  the  remainder 
of  the  cargo,  even  though  it  exceeded  the 
5400  quarters  named;  whilst  M.  maintained 
that  tn  any  ease,  if  he  was  compelled  to  take 
more  than  the  5400  quarters,  the  excess  over 
5400  quarter*  for  which  he  was  liable  did  not 
ezreed  270  quarters — that  is,  5  per  cmt.  on  the 
544)0  quarter*.  The  ease  having  gone  to  arbitration 
under  the  rules  and  regulations  of  the  H.  Corn 
Trade  Association,  a  special  case  wot  stated  for 
the  opinion  of  the  High  Court  a*  to  the  true 
meaning  of  the  contract. 
Held,  that  the  words  "(more  or  lest  about) 
5400  quarter*  "  were  merely  word*  of  estimate 
and  did  not  place  any  limitation  upon  the 
quantity  of  wheat  to  be  delivered ;  thai  the 
governing  word  of  the  contract  woe  "  remainder,*' 
which  referred  to  the  remainder  of  the  cargo  S 
and  that  the  buyers  were  bound  to  take  the  whole 
of  the  remainder  of  the  cargo  from  the  seller, 
even  thouqh  the  amount  was  greatly  in  excess 
of  the  estimated  quantity. 

Spboial  case,  stated  by  the  appeal  committee  of 
the  Hull  Corn  Trade  AsBooiation,  under  sect.  19 
of  the  Arbitration  Act  1889. 

The  facts  of  the  case,  as  set  out  by  Bailhache,  J. 
in  his  judgment,  were  shortly  as  follows :  Thorn aa 
Harrison  was  a  corn  merchant  carrying  on  busi- 
ness at  Liverpool,  and  in  the  course  of  his  trading 
he  imported  a  cargo  of  wheat  into  Hull  in  a 
vessel  called  the  Clodmore.  The  bulk  of  the 
wheat  was  stored  in  a  warehouse  at  the  Hull 
docks  belonging  to  the  North-Eastern  Railway 
Company.  Part  of  the  cargo  of  wheat  was  sold 
on  different  occasions  to  various  persons,  and  in- 
cluded amongst  the  buyers  were  Messrs.  Micks, 
Lambert,  and  Co.,  who  were  corn  merchants 
carrying  on  their  business  at  Hull.  A  portion  of 
the  wheat  still  remained  in  the  Hull  warehouse 
on  the  27th  April  1916,  and  on  that  date  Messrs. 
Micks,  Lambert,  and  Co.  verbally  agreed  with 
Mr.  Thomas  Harrison  to  purchase  from  him  the 
remainder  of  the  cargo,  which,  the  seller  esti- 
mated at  5400  quarters.  It  was  expressly  stipu- 
lated by  the  buyers  that  they  Bbould  have  the 
"remainder  "  of  the  cargo,  and  this  was  confirmed 
by  a  letter  of  the  seller  to  the  buyers,  dated  the 
27th  April  1916,  in  which  the  seller  stated  that 
he  sold  "  the  remainder  of  the  cargo  (more  or  less 
about)  5400  quarters  Manitoba  wheat  .  .  . 
at  Hull  ex  Clodmore."  The  buyers  accepted 
delivery  of  5400  quarters.  Subsequently  the 
seller,  Mr.  Harrison,  discovered  that  he  had  made 
a  mistake  in  calculating  the  amount  of  the  wheat, 
and  that  he  had,  in  fact,  5974  quarters  left— that 
is,  574  quarters  over  and  above  the  5400  quarters 
which  he  had  imagined.  He  thereupon  called 
upon  the  buyers  to  take  and  to  pay  for  these 
additional  574  quarters,  his  contention  being 
that,  as  the  buyers  had  contracted  to  take  the 
"  remainder  "  of  the  cargo,  they  were  compelled 
to  pnrohase  the  additional  amount,  as  this  was  a 
part  of  the  remainder,  and  were  not  limited  to 
5400  quarters,  the  amount  named  in  the  contract. 
The  Layers,  on  the  other  hand,  contended  that 
the  word  "remainder"  was  governed  by  the 
words  "about  5400  quarters";  that  they  could 
not  be  compelled  to  take  anything  beyond  M  about 
5400  quarters,"  and  that  the  excess  over  5400 
quarters  must  be  held  by  the  seller  on  his  own 
account  The  seller  admitted  that  the  mistake 
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was  entirely  owing  to  a  miscalculation  on  hie  own 
part.  The  contract  wu  in  the  ordinary  printed 
form  of  the  Hall  Corn  Trade  Association,  clause  3 
of  which  prorided:  "The  word  'about*  when 
used  in  reference  to  quantity  shall  mean  within 
5  per  cent  over  or  under  the  quantity  stated." 
In  view  of  that  clause  the  buyers  contended  that 
if  they  were  compelled  to  take  anything  over  and 
a  bore  the  5400  quarters,  the  utmost  they  could 
bs  called  upon  to  accept  would  be  270  quarters — 
that  is,  5  per  cent,  on  5400  quarters.  The  dispute 
was  referred  to  arbitration,  in  accordance  with 
the  rules  of  the  Hull  Corn  Trade  Association,  and 
tbe  arbitrators  submitted  the  following  questions 
for  the  opinion  of  the  High  Court : 

(1)  Whether  on  the  true  construction  of  the 
oontract  the  buyers  were  liable  to  take  delivery 
of  the  whole  of  the  remainder  of  the  wheat,  even 
though  the  amount  exceeded  the  estimate  of 
5400  quarters ;  and 

(2)  Whether  the  buyers  were  bound  to  take  any 
of  the  excess  over  5400  quarters. 

Greer,  KG.  and  Keogh  for  the  seller.— The 
buyers  were  liable  to  take  the  whole  of  the  cargo 
of  wheat  which  remained  on  the  bands  of  the 
seller,  and  the  seller  was  entitled  to  damages  for 
the  non-acceptance  of  the  extra  574  quarters  of 
wheat.  The  contract  was  for  tbe  "  remainder  " 
of  tbe  wheat.  This  was  a  specific  quantity,  a 
quantity  capable  of  being  ascertained.  Even 
though  the  excess  had  been  much  greater  than 
574  quarters,  still  the  buyer*  would  have  been 
bound  to  take  the  same.  The  word  "  remainder  " 
was  the  controlling  word  in  the  contract,  whilst 
the  words  "  (more  or  less  about)  5400  quarters" 
were  word*  of  estimate,  and  not  of  limitation. 
If  the  buyers  had  wished  to  limit  their  purchase 
to  5400  quarters,  or  something  closely  approxi- 
mating  thereto,  what  was  the  object  of  nsing  tbe 
words  "  remainder  of  the  oargo "  at  all  P  Tbe 
bnjers  purchased  the  whole  of  the  cargo  less 
that  part  which  had  been  disposed  of  by  previous 
sales.   They  cited 

Borrowman  v.  Drayton,  35  L.  T.  Kep.  727  ;  2  Ex. 
Div.  15 ; 

Me  Lay  and  Co.  v.  Perry  and  Co.,  44  L.  T.  Rsp. 
152; 

Levi  v.  Berk,  2  Times  L.  Rep.  898 ; 

Tancrtd,  Ami,  and  Co.  v.  Steel  Company  of 
Scotland,  62  L.  T.  Sep.  788  ;  15  App.  Cas.  125. 
Wallace,  K.O.  and  Dunlop  for  the  buyers.— 
Tbe  contract  on  tbe  part  of  the  buyers  was  for 
the  purchase  of  a  quantity  of  wheat  wbiob  was 
to  be  about  54O0  quarters.  The  seller  purported 
to  sell  tbe  remainder  of  the  oargo,  and  be  himself 
bad  estimated  the  amount  It  was  unreasonable 
to  imagine  by  the  use  of  a  particular  term  a  seller 
could  be  compelled  to  purchase  something  so 
much  in  excess  of  what  bad  been  named  as  the 
probable  amount.  The  seller  muat  be  taken  to 
know  how  much  he  had  to  sell,  whilst  the  buyer 
was  entirely  in  the  seller's  hands.  The  word 
"  remainder  "  was  limited  by  the  words  "(more 
or  less  about)  5400  quarters,"  and  what  tbe  buyers 
oould  be  called  upon  to  take  was  about  5400 
quarters,  the  word  "about  "  limiting  the  amount 
over  or  under  to  5  per  oent.  of  tbe  estimated 
amount  in  accordance  with  clause  3  of  the  con- 
tract They  cited 

Crow  t.  Eglin,  2  B.  A  Ad.  106 ; 

Jforris  v.  Levieon,  84  L.  T.  Rep.  576  ;1C.P.  Div. 
155; 


Bowei  v.  Shaud,  36  L.  T.  Rsp.  857 ;  2  App.  Cas. 
455; 

Renter  and  Co.  v.  Bala  and  Co.,  40  L.  T.  Rep.  47G ; 

AC.  P.  IMv.  239; 
VarXey  v.  Whipp  (1900)  1  Q.  B.  518  ; 
ililler  T.  Bomer  and  Co.,  82  L.  T.  Rsp.  258 ; 

(1900)  1  Q.  B.  691 ; 
HeUbut,  Bymont,  and  Co.  v.  Buckleton,  107  L.  T. 

Rep.  769  ;  (1913) A  C.  513  ; 
Sale  of  Goods  Aet  1893  (56  A  57  Viet.  c.  71),  ss.  13, 

30  ; 

Benjamin  on  Sale,  5tb  edit,  p.  709. 

Bajlha-CHB,  J.  stated  the  facts  and  proceeded. 
— The  question  that  is  raised  in  the  oase  is  simply 
this  :  What  is  the  true  construction  to  be  placed 
upon  the  words  of  the  contract  entered  into 
between  tbe  Beller  and  the  buyers  on  the  27th 
April  1916  P  Or  to  put  it  more  shortly,  is  this 
a  contract  under  which  the  buyers  are  bound  to 
take  delivery  of  tbe  remaining  574  quarters  of 
wheat  tbe  rest  of  tbe  cargo,  that  is,  of  the  quantity 
over  and  above  the  estimated  amount  of  5400 
quarters  P  Now  the  words  used  are  "  the  remainder 
(more  or  less  about)  5400  quarters  Manitoba 
wheat  .  .  .  at  Hull  ex  Clodmore."  In  my  view 
the  words  "(more  or  toes  about)  5400  quarters" 
are  words  of  estimate  only,  and  do  not  mean  that 
the.  buyers  are  to  be  limited  to  that  amount,  with 
a  possible  5  per  cent,  margin  either  way.  What 
the  buyers  purchased  and  what  the  seller  sold 
was  the  "  remainder"  of  a  certain  cargo,  and  that 
means  that  the  buyers  were  liable  to  take  tbe 
quantity  of  wheat,  whatever  it  was,  which  was 
still  in  the  hands  of  the  seller  from  the  cargo  of 
the  Clodmore.  I  do  not  see  how  it  would  be 
possible  for  nB  to  hold  otherwise  without  depart- 
ing from  the  reasoning  in  the  oases  of  Levi  v. 
Berk  (ubi  rue.)  and  Borrourman  v.  Drayton  (ubi 
tup.).  In  the  case  of  Levi  v.  Berk  (ubi  tup.)  it 
was  held  that  where  a  buyer  contracted  for  a 
"  cargo "  and  mentioned  the  quantity  (unless 
there  was  a  clear  intention  shown  of  something  to 
tbeoontrary)  the  governing  word  was  ''cargo,'' 
and  the  buyer  was  bound  to  take  tbe  cargo,  what- 
ever* its  quantity  might  be.  There  the  difference 
between  the  estimated  quantity  of  the  cargo  and 
the  real  amount  was  proportionately  much  greater 
than  in  the  present  case— the  estimated  cargo 
being  450  tons  and  the  real  oargo  341  tons.  In 

Jiving  judgment  Lord  Esher,  MR.  said:  "No 
oubt  toe  difference  in  quantity  was  serious  and 
considerable,  but  it  did  not  appear  that  there  was 
any  fault  or  default  in  not  obtaining  a  full  cargo, 
or  that  the  party  did  not  obtain  all  that  he  oould, 
and  in  the  ordinary  view  of  such  documents  there 
was  not  a  total  failure  in  the  performance  of  the 
contract.  Effect  must  be  given  to  the  word 
'  cargo,'  without  requiring  the  quantity  specified, 
and  where  the  buyer  contracted  for  a  'cargo' 
and  mentioned  tbe  quantity  (unless  something 
plainly  showed  the  contrary  to  be  intended),  the 
governing  word  waB  '  cargo,'  and  the  buyer  was 
bound  to  take  the  cargo  whatever  its  quantity 
might  be."  Following  the  reasoning  and  apply, 
ing  the  decision  of  Levi  v.  Berk  (ubi  sap.)  to 
the  present  case,  I  am  of  opinion  that  the  proper 
construction  to  be  placed  upon  tbe  contract  of 
the  27th  April  1916  is  that  tbe  whole  of  the 
remaining  part  of  the  oargo  of  tbe  Clodmore  was 
being  dealt  with  by  the  parties,  and  not  merely 
a  portion  of  it,  even  though  there,  were  the  words 
"  (more  or  less  about)  5400  quarters "  used  in 
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estimating  what  the  remainder  of  the  cargo  might 
amount  to. 

Th9  case  of  Borrovoman  v.  Drayton  (ubi  sup.)  is 
the  opposite  of  that  of  Levi  v.  Berk  (ubi  tup.),  in 
that  the  supply  was  greater  than  the  estimated 
amount.  But  the  line  of  reasoning  is  the  same. 
In  the  case  of  Borrovoman  t.  Drayton  (ubi  rup.) 
the  oontract  was  for  a  cargo  of  from  2500  to  3000 
barrels.  The  total  number  of  barrels  in  the  cargo 
turned  out  to  be  3300  barrels— 300  in  excess  of 
the  estimated  quantity.  It  was  held,  nevertheless, 
that  the  buyer  was  entitled  to  the  whole  of  the 
cargo  which  was  in  fact  carried.  In  delivering- 
the  judgment  of  the  court  Hellish,  L.J.  said ; 
"Generally  speaking,  the  term  'cargo,'  unless 
there  ib  something  in  the  context  to  give  it  a 
different  signification,  means  the  entire  load  of 
the  ship  which  carries  it,  and  it  may  fairly  be 
assumed  that  when  one  man  undertakes  to  sell 
and  another  to  buy  a  cargo,  the  subject-matter 
of  the  contract  is  to  be  the  entire  load  of  the 
ship.  And  that  such  must  have  been  the  sense 
in  which  the  term  '  cargo '  is  used  in  this 
contract  is  materially  strengthened  by  the  agree- 
ment that  the  vessel  shall  proceed  to  a  port 
of  discharge  to  be  determined,  within  certain 
limits,  by  the  buyer,  showing  plainly  that  what 
was  contemplated  was  that  the  vessel  and  its 
ontire  cargo  were  to  bo  at  his  disposal.  There  are 
various  reasons  why  a  purchaser  may  wish  to  buy 
the  whole  quantity  of  goods  loaded  on  board  a 
particular  veesel.  Such  a  contract  gives  him  thu 
complete  control  of  the  vessel.  It  enables  him  to 
select  the  port  of  discharge,  to  appoint  the  place 
in  the  port  at  which  the  discharge  is  to  take  place, 
to  be  free  from  the  inconvenience  of  other  persons' 
goods  being  unloaded  at  the  same  time  with  his 
own,  and  from  the  competition  arising  from  other 
persons' goods  being  ready  for  sale  at  the  same 
place  an<f  at  the  same  time  with  his."  It  will  be 
noticed  that  various  reasons  are  given  for  arriving 
at  the  decision  in  that  particular  case,  but  ail 
through  the  judgment  it  is  clear  that  the  words 
"  the  cargo  "  were  taken  as  those  which  ruled  the 
contract.  I  think  that  the  rule  which  was  applied 
in  Borrowman  v.  Drayton  (ubi  tup.)  is  applicable 
in  the  present  case,  and  therefore  I  hold  that  the 
governing  and  ruling  words  are  "  the  remainder 
of  the  cargo." 

The  conclusion  at  which  I  have  arrived  is 
strongly  borne  out  by  the  decision  in  the  case  of 
McLay  and  Co.  v.  Perry  and  Co.  (ubi  tup.),  where 
the  parties  were  dealing  with  a  heap  of  scrap  iron. 
The  estimate  of  the  heap  turned  out  to  be  quite 
wrong,  the  quantity  of  scrap  iron  being  muoh  less 
than  it  was  thought  to  be.  It  was  held,  however, 
that  the  parties  were  really  dealing  with  the 
heap  and  that  the  fact  that  the  estimate  of  the 
quantity  in  the  heap  was  incorrect  was  quite 


The  result  is  that  we  must  answer  the  ques- 
tions put  to  us  in  accordance  with  what  I 
have  already  stated  to  be  my  opinion — namely, 
that  since  the  contract  entered  into  between  the 
parties  was  for  the  remaining  portion  of  the  cargo 
of  the  Clodmore,  whatever  it  might  amount  to, 
and  even  though  it  had  been  estimated  at  about 
5400  quarters  of  wheat,  the  buyers  are  bound  to 
take  the  extra  574  quarters. 

Atkir,  J.— I  agree.  It  is  difficult  to  lay  down 
a  general  and  universal  rule,  and  I  think  that  in 
all  cases  of  this  character  one  has  to  examine  the 


wording  of  the  particular  contract  and  then 
oonstrue  it.  But  m  construing  it  one  must  apply 
the  ordinary  rules  of  construction  and  try  and 
give  to  the  words  used  their  reasonable  and 
ordinary  meaning.  In  a  commercial  contract  for 
the  sale  of  goods  it  is  quite  usual  to  define  the 
subject-matter,  after  the  description  of  quality,  in 
terms  of  quantity.  On  the  other  hand,  however, 
it  is  not  at  all  uicommon  to  define  the  Bubject- 
matter  of  the  sale  by  reference  to  attributes  other 
than  mere  quantity,  for  example,  by  relation  to 
its  locality,  ownership,  manufacture,  or  other 
ivspect.  And  if  all  these  matters  are  brought  into 
the  terms  of  the  contract  effect  must  be  given  to 
them.  Now  let  us  see  what  are  the  matters 
i  m  ported  into  the  present  contract.  The  contrac  t 
begins  by  saying  that  the  seller  has  sold  the 
M  remainder  "  of  something,  and,  omitting  for  a 
moment  the  words  as  to  quantity,  that  would 
meau  the  remainder  of  the  Manitoba  wheat  whioh 
had  formed  the  cargo  of  the  Clodmore.  That 
seems  to  be  a  description  of  the  subject-matter 
so  far  as  the  amount  is  concerned.  It  is  not 
expressed  in  the  ordinary  terms  of  quantity  by 
reference  to  woight  or  number.  But  after  the 
word  "  remainder"  there  come  these  words  "  (more 
or  less  about)  5400  quarters."  Now,  as  it  eeems 
to  me,  the  clear  intention  of  the  parties  was  that 
the  sale  should  be  of  the  whole  of  the  remaining 
portion  of  the  cargo  of  wheat  carried  in  the 
Clodmore,  and  that  the  additional  words  intro- 
duced into  the  contract  are  by  way  of  estimate 
only.  In  my  view  nothing  could  more  clearly 
point  to  something  in  the  nature  of  an  estimate 
than  the  use  of  such  words  as  "  more  or  less  "  or 
"  about,"  and  when  once  it  has  been  denned  what 
the  contract  is  to  be,  as  here— namely,  the  sale  of 
the  remainder  of  a  cargo  of  whoat — I  do  not  see, 
in  the  light  of  the  authorities  which  have  been 
cited,  how  it  can  be  held  that  the  words  in  ques- 
tion limit  the  amount  at  all. 

It  is  true  that  an  objeotion  may  be  made  on  the 
score  that  a  person  who  purchases  upon  such 
terms  ae  the  present  may  not  know  exactly  what 
be  is  buying,  that  on  the  purchase  of  a 
"  remainder  "  he  may  have  no  very  definite  idea 
how  much  that  remainder  may  amount  to.  But 
there  is  always  a  remedy  which  the  purchaser  may 
adopt  so  SB  to  prevent  his  being  compelled  to  buy 
within  la^ge  limits.  It  is  quite  possible  for  words 
to  be  inserted  in  the  oontract  such  as  "not 
exceeding"  or  "not  less  than,"  and  then,  if  the 
quantity  is  named,  the  subject-matter  is  abso- 
lutely defined.  But  that  has  not  been  done  in 
this  case.  Seeing  that  there  is  not  the  slightest 
allegation  of  misrepresentation  or  of  any  other 
circumstance  which  might  entitle  a  purchaser  to 
repudiate  the  contract,  and  that  the  purchasers 
have  taken  delivery  of  the  greater  part  of  the 
remainder  of  the  cargo,  I  think  that  the  buyers 
must  take  the  574  quarters— or  whatever  the 
quantity  over  the  5400  quarters  may  amount  to— 
and  that  our  answer  to  the  questions  put  to  us  by 
the  arbitrators  must  be  to  that  effect. 


Com  remitted,  u 
Javour  of  teller. 

Solicitors  for  the  seller,  Rawle,  Johnstone, 
Co.;  for  Laees,  Wilson,  and  Co.,  Liverpool. 

Solicitors  for  the  buyers,  Pritchard  and  Sons, 
for  A.  M.  Jackson  and  Co.,  Hull. 
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March  5,  6,  and  April  4,  1917. 

(Before  Sankby,  J.) 

Nbwsum  v.  Bbaslby.  (a) 

of  lading  —  Contract  of  affreightment  — 
Abandonment  by  crew — Resumption  of  possession 
by  cargo-owner — Effect  on  contract  of  affreight- 


The  abandonment  of  a  vessel  by  its  crew  during  a 
voyage,  without  any  intention  to  retake  posses- 
sion, gives  the  cargo-owner  the  right  to  treat  the 
contract  of  affreightment  as  at  an  end. 

The  plaintiffs  were  the  indorsees  of  bills  of  lading 
sigmd  on  behalf  of  the  defendants,  the  owners  of 
the  ship  J.,  for  the  carriage  of  a  cargo  of  wood 
goods  therein  specified  to  be  delivered  tn  good 
order  and  condition  at  Hull  on  payment  of 
freight  as  per  charter-party.  The  J.  duly  pro- 
ceeded on  her  voyage,  but  while  off  the  coast  of 
Bcotland  she  was  attacked  by  a  Qerman 
submarine  and  the  crew  were  compelled  to  take 
to  their  boats  tinier  threats  from  loaded 
revolvers.  The  enemy  placed  bombs  on  board 
the  vessel  and  exploded  them,  and  the  last  the 
crew  saw  of  the  vessel  led  them  to  believe  that  she 
was  sinking.  Subsequently,  however,  the  vessel 
was  found  a  waterlogged  derelict  and  towed  into 
port,  where  she  was  taken  possession  of  by  the 
Receiver  of  Wreck.  On  the  same  day  the  cargo- 
owners  claimed  to  elect  to  takepostetsion  of  their 
property  where  the  steamer  then  woe. 

Held,  that  the  defendants  had  abandoned  the 
further  performance  of  their  contract  during 
the  voyage,  and,  the  cargo-owners  having 
exercised  their  rights  before  the  shipowners 
had  returned  possession  of  the  vessel,  the  eon- 
tract  of  affreightment  was  at  an  end.  The 
plaintiffs  were  therefore  entitled  to  take  their 
cargo  free  of  freight. 

Tbial  of  action  in  the  Commercial  list  before 
Sankey,  J. 

In  this  action  the  plaintiff*  claimed  a  declara- 
tion that  they  were  entitled  to  take  delivery  of 
the  cargo  in  the  steamship  Jupiter  at  Leitb,  of 
which  vessel  the  defendants  were  the  owners, 
free  of  freight,  and  an  order  that  the  defen- 
dant* do  permit  the  said  cargo  to  be  taken 
by  the  plaintiff*  free  of  any  lien*  or  charges 
thereon. 

The  plaintiffs  were  indorsees  of  bills  of  lading 

behalf 


Archangel,  Sept  1916,  signed  on 
of  the  defendant*,  the  owners  of  the  steam- 
ship Jupiter,  for  the  carriage  of  the  cargo  of 
wood  good*  therein  specified  from  Archangel, 
inch  cargo  to  be  delivered  in  like  good  order  and 
condition  at  Hall  on  payment  of  freight  as  per 
charter-party  dated  the  18th  July  1916.  The 
Jupiter,  while  proceeding  on  the  voyage,  was 
attacked  by  enemy  submarines  on  the  7th  Oct. 
1916,  and  the  master  and  crew  took  to  their 
boat*  and  abandoned  the  vessel,  and  were  landed 
on  the  8th  Oct.  1916.  The  enemy  exploded  a 
bomb  on  the  starboard  quarter  of  the  Jupiter, 
making  a  large  hole,  and  also  removed  the  door 
of  the  condenser  and  opened  all  the  sea-cocks  and 
left  her  in  a  waterlogged  and  derelict  condition. 
In  that  condition  she  was  picked  up  by  vessels  of 
His  Majesty's  patrol  flotilla,  which  eventually 

t»)  B«ported  by  T.  W.  ItOMiN,  K»q..  B»n-i«t«r-»t-Law. 


towed  her  with  great  difficulty  into  port,  a* 
salvors,  where  she  arrived  on  the  10th  Oct.  1916, 
was  beached  on  the  11th  Oot.,  and  placed  in  the 
hands  of  the  Receiver  of  Wreck. 

The  plaintiffs  thereupon,  by  wire,  claimed 
delivery  of  the  cargo  to  them.  They  claimed  that 
in  the  circumstances  the  defendants  entirely 
abandoned  the  prosecution  of  the  said  voyage  and 
put  an  end  to  the  bill  of  lading  contract  and 
abandoned  all  lien  over  the  cargo. 

The  defendants  denied  that  they  had  aban- 
doned the  Jupiter  or  the  prosecution  of  the 
voyage  as  alleged,  and  they  denied  that  they  put 
an  end  to  the  bill  of  lading  contract  and  abandoned 
all  lien  over  the  said  cargo,  or  that  they  were 
guilty  of  any  breach  of  contract  or  doty.  They 
alleged  that  wbile  the  Jupiter  was  in  the  course  of 
her  voyage  to  Hull  she  was  attacked  by  an  enemy 
submarine,  her  crew  were  compelled  under  peril 
of  their  lives  to  leave  her  and  take  to  their  boats, 
and  thereafter  were  towed  away  from  their  vessel 
by  the  said  submarine  after  the  crew  of  the  said 
submarine  had  taken  means  to  cause  the  Jupitsr 
to  sink.  They  also  alleged  that  immediately  the 
defendants  became  aware  that  the  Jupiter  had 
not  sunk,  bat  was  salved  and  beaohed,  they 
attempted  to  take  possession  of  the  vessel  and 
her  cargo  in  order  to  oomplete  the  voyage 
to  Hull,  and,  as  soon  as  the  plaintiffs  withdrew 
their  notice  to  the  Receiver  of  Wreck,  the 
defendant*  carried  the  goods  to  Hall  and 
delivered  them  there  in  accordance  with  their 
oontraot.  The  defendants  relied  on  the  condi- 
tions and  exceptions  in  their  bills  of  lading  and 
particularly  on  the  following :  "  The  King's 
enemies,  restraints  of  princes  and  rulers,  pirates 
.    .   .   always  excepted." 

The  defendants  counter-claimed  18.2962.  be.  74. 
for  freight 

The  plaintiffs  joined  issue  and  olaimed  that  the 
voyage  had  been  finally  abandoned  by  the  defen- 
dante,  and  the  latter  were  therefore  not  entitled 
to  claim  to  retake  possession  of  the  cargo 
or  to  claim  freight.  They  denied  that  the  defen- 
dants carried  the  goods  to  Hull  or  delivered  them 
there  in  accordance  with  the  oontraot  In  so  far 
as  the  defendants  did  carry  the  cargo  and  deliver 
it  at  Hull,  it  was  done  in  accordance  with  an 
agreement  dated  the  26th  Oct.  1916,  and  wae 
without  prejudice  to  the  plaintiffs'  rights  or  to 
the  matter  in  issue  in  the  aotion.  In  any  event 
the  defendants  did  not  deliver  at  Hall  the  quantity 
alleged  in  the  counter-claim. 

A.  A.  Roche,  K.O.  and  R.  A.  Wright,  for  the 
plaintiffs,  cited 

The  Kathleen,  4  Ad.  &  E.  269  ; 

The  Cito,  4  Asp.  Mar.  Law  Ca*.  468  ;  45  L.  T.  Rap. 

663  ;  7  Prob.  Div.  5 ; 
The  Arno,  72  L.  T.  Rep.  621. 

MacKinnon,  K.O.  and  Lewis  Noad  for  the 

defendant h.  n        .     „  ,. 

Cur.  adv.  vult. 

April  4.— Bab  my,  J.  read  the  following  written 
judgment:— In  this  case  the  plaintiffs  claim  that 
they  are  entitled  to  take  delivery  of  a  cargo  in 
the  steamship  Jupiter  free  of  freight.  The  defen- 
dants deny  that  the  plaintiffs  are  so  entitled,  and 
counter-claim  for  the  freight,  a  sum  of  about 
18,0001. 

The  facta  are  as  follows  :  The  plaintiffs  are  the 
indorsees  of  bills  of  lading  dated  Archangel, 
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Sept  1916,  and  signed  on  behalf  of  the  defen- 
dants, the  owners  ot  the  Jupiter,  for  the  carriage 
of  a  cargo  of  wood  good*  therein  specified  to  be 
delivered  in  good  order  and  condition  at  Hull  on 
payment  of  freight  as  per  charter-party  dated 
the  18th  July  1916.  The  Jupiter  duly  proceeded 
on  her  voyage,  bat  while  off  the  coast  of 
Scotland  she  was  attacked  by  a  German  sab- 
marine  upon  the  7th  Oct.  The  enemy  compelled 
the  crew  to  take  to  their  boat*  under  threats 
from  loaded  revolvers.  They  then  placed  bombs 
on  board  the  vessel,  exploded  them,  and  pro- 
ceeded to  tow  the  crew  towards  land,  but  cast 
them  off  after  going  a  oertain  distance'  The 
last  the  crew  saw  of  the  vessel  led  them  to  believe 
that  she  was  sinking.  They  were  picked  np  by 
a  trawler  and  taken  into  Aberdeen,  where  the 
captain  telegraphed  to  the  owner  on  the  8th  Oct., 
"  Ship  sunk  yesterday;  submarine;  arrived  all 
well ;  sailors'  home." 

Owing  to  the  fact,  however,  that  the  cargo  was 
of  wood,  the  efforts  to  sink  the  ship  were  unavail- 
ing. She  was  found  a  waterlogged  derelict  and 
towed  by  patrols  of  His  Majesty's  navy  with 
great  diflioulty  into  port,  bnt  her  condition  was 
such  that  it  was  found  necessary  to  beach 
her,  and  She  was  taken  possession  of  on  the 
11th  Oct  by  the  Receiver  of  Wreck,  to  whom 
the  salvors  handed  her  over.  At  3.30  of  the 
same  afternoon  the  plaintiffs'  solicitors  tele- 
graphed to  the  receiver  to  the  following  effect : 
"  Receiver  of  Wreck,  Leith. — Steamer  Jupiter. — 
We  represent  owners  cargo.  Understand  she 
is  now  lying  at  Newhaven.  Please  note  oar 
client*  claim  elect  take  possession  their  property 
where  steamer  now  is.  Please  do  not  allow  cargo 
to  be  dealt  with  except  with  our  sanction.  Please 
do  anything  necessary  protect  property  for  oar 
clients."  The  owner  of  the  vessel  at  Hail  heard 
the  same  day  that  Bhe  had  been  salved,  and  he 
received  a  telegram  from  the  plaintiffs*  solicitors, 
about  2.45  in  the  afternoon,  saying:  "Jupiter. 
We  represent  owners  cargo  of  this  steamer 
recently  brought  into  Leith  derelict.  Oar  clients 
elect  take  possession  their  property  where  now 
lying.  Please  note."  The  owner  left  for  Leith 
that  evening,  went  down  to  the  beach  at  New- 
haven  as  soon  as  he  reached  that  place,  butoould 
not  get  aboard.  The  following  morning  he  saw 
the  senior  naval  officer,  told  htm  he  had  come  for 
the  ship,  and  said:  "  I  am  sled  to  have  her 
back."  The  officer  replied :  "  Ton  have  not  got 
her  back  ;  she  belongs  to  the  Receiver  of  Wreok." 
The  owner  was  sent  on  board  in  a  torpedo  boat 
and  left  behind  an  engineer  to  represent  him.  By 
arrangement  between  the  parties  the  vessel 
eventually  proceeded  to  Hull  and  delivered  her 
cargo,  bat  this  was  done  without  prejudice  to 
thefr  rights  on  the  12th  Oct,  and  it  falls  to  me  to 
decide  what  those  rights  were. 

A  number  of  oases  were  cited  to  me,  including 
The  Cito  (4  Asp.  Mar.  Law  Cas.  468;  45  L.  T. 
Rep.  663  ;  7  Prob,  Dir.  5)  and  The  Amo  (72  L.  T. 
Ken.  621). 

The  law  as  laid  down  in  those  oases  is  that  the 
abandonment  of  a  vessel  by  its  crew  daring  a 
voyage*  without  any  intention  to  retake  pos* 

i  board  the 


tract  as  at  an  end,  and  the  legal  effect  of  saoh  a 

been 


gives  the  owner  of  the  cargo  on  1 
right  to  treat  the  contract  of  affreightment  as  at 
an  end.  It  may  happen  that  after  abandonment 
of  a  vessel  its  owner  resumes  possession  before  the 

his  right  to  treat  the 


resumption  has  never  yet  been  decided.  The 
point  however,  does  not  arise  in  this  case,  for  I 
find  as  a  fact  that  if  the  circumstances 
here  show  an  abandonment  of  the  vessel, 
the  cargo-owners  exercised  their  right  to  put 
an  end  to  the  contract  before  the  owner  resumed 
his  possession.  The  point  for  decision  is  whether 
there  was  an  abandonment  under  the  circum- 
stances. In  my  view  that  is  a  question  of  fact. 
The  learned  connsel  who  appeared  on  behalf  of 
the  defendants  contended  that  an  abandonment 
of  the  vessel  was  not  necessarily  a  repudiation  of 
the  contract  of  affreightment,  and  that  the  defen- 
dants must  have  been  guilty  of  conduct  from 
which  it  might  be  inferred  that  they  intended  to 
repudiate  the  contract. 

In  the  present  case  the  master  and  crew  aban- 
doned the  vessel  under  stress  of  enemy  violence, 
bat  I  do  not  think  that  this  is  different  from  a 
master  and  crew  abandoning  the  vessel  under 
Btress  of  the  violence  of  the  weather,  as  was 
the  case  in  The  Cito  (ubi  tup).  The  vessel  was 
left  as  a  derelict  upon  the  face  of  the  waters. 
She  was  waterlogged  and,  when  the  crew  last  saw 
her,  was  believed  to  be  sinking ;  in  fact  the  first 
act  of  the  master  on  landing  was  to  telegraph  that 
she  had  sank.  There  is  no  suggestion  that  the 
abandonment  was  wrongful,  an  event  which  might 
not  pat  aa  end  to  the  contract  of  affreightment 
as  suggested  by  Lord  Esber  in  the  Cito.  In  my 
view  there  was  in  fact  an  abandonment  of  the 
vessel,  and  there  was,  on  the  part  of  the  servants 
of  the  owner,  an  act  done  clearly  indicating  their 
intention  not  to  carry  out  the  contract ;  in  other 
words,  that  there  was  the  predicament  mentioned 
by  Smith,  L.  J.  in  The  Arno  {ubi  eup  )  of  a  ship 
left  derelict  in  mid-ocean  and  abandoned  by  ita 
master  and  crew. 

In  the  result  I  find  that  the  defendants  did  not 
complete  their  contract,  bat  abandoned  the  further 
performance  of  it  before  the  vessel  reached  New- 
haven.  A  similar  case  came  before  Bargrave 
Deane,  J.  in  1915  in  respect  of  a  vessel  which  had 
been  torpedoed  off  the  sooth- west  coast  of 
England,  The  W.  8.  Caine  v.  Bellglade,  reported 
in  Lloyd's  List  on  the  3rd  Aug.  1915,  where  the 
Oourtof  Appeal  upheld  Bargrave  Deane,  J.  in  the 
conclusion  he  came  to  chat  the 


abandoned. 

My  judgment  therefore  is  for  the  plaintiffs  for 
the  relief  claimed.  Should  this  case  be  taken  to 
the  Oourt  of  Appeal  and  my  judgment  he 
reversed,  I  find  that  the  amount  due  to  the 
defendants  on  their  counter  -  claim  is 
14,050i.  2s.  9d. 

Solicitors:    William    A.  Crump 

0%,  and  . 
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May  21  and  July  3,  1917. 
(Present:  The  Right  Hone.  Lords  Par 
Wadding:  ton,   Sumnrr.  Parmook,  W 
bust,  and  Sir  Arthur  Ch ann kll. ) 
Stba  mship    Prinz  Ad  ax  bert  (Part  Cargo 
rx).  (a). 

08  APPH AL  FROM  THE  ADMIRALTY  DIVISION  (IN 
PRIZR),  ENGLAND. 

Prize — Cargo — Claim    by  neutral* — Pasting  of 
property — Bills  of  lading — Onus  on  claimants. 

The  claimants,  an  American  firm,  shipped  lubri- 
cating oil  by  a  German  steamer  to  a  German  Arm 
at  Hamburg  in  July  1914.  On  the  5th  Aug.  1914 
the  vessel  wis  seised  at  Falmouth.  The  oil  was 
alleged  to  have  been  shipped  to  the  German  firm 
for  sale  as  claimants'  agents.  The  bills  of  lading 
made  delivery  to  the  shipper*'  order  at  Hamburg 
and  were  indorsed  in  blank,  and  were  attached 
to  drafts  drawn  by  the  claimants  on  the  Hamburg 
firm  and  discounted  in  the  United  States.  The 
discounting  bank  forwarded  the  documents  to 
Germany.  Ultimately  the  Hamburg  firm  re- 
turned the  hills  of  lading  to  the  claimant*,  and 
debited  them  with  the  amount  of  the  drajts. 

Held,  that  as  by  the  general  mercantile  practice, 
which  had  the  force  of  law,  the  delivery  of  an 
indorsed  bill  of  lading  was,  in  the  absence  of  evi- 
dence of  a  contrary  intention,  effectual  to  transfer 
of  ownership,  the  property  in  the  goods  passed 
at  the  date  of  the  acceptance  of  the  drafts.  Ihe 
claimants  had  failed  to  discharge  ihe  onus  upon 
them  of  showing  that  they  were  the  owners  of  the 
oil  either  at  or  after  the  date  of  its  seizure,  and 
the  oil  had  rightly  been  condemned  as  good  and 
lawful  prise. 

Decision  of  Bir  Samuel  Evans,  P.  affirmed. 

Appeal  from  a  decree  of  Sir  Samuel  Evans,  P., 
dated  the  6th  April  1916,  condemning  aa  good 
and  lawful  prize  a  quantity  of  lubricating  oil 
claimed  by  the  appellants,  the  Crew  Levick 
Company  of  Philadelphia,  and  consigned  by  them 
to  a  German  firm  in  Hamburg. 

Greer,  K.C.  and  C.  R.  Dunlop  for  the  appel- 


Sir  Frederick  Smith  (A.-G.)  and  Bayner  Goddard 
lor  the  respondent. 

The  considered  decision  of  their  Lordships  was 
delivered  by 

Lord  Sumnrr. — When  the  German  steamship 
Print  Adalbert,  bound  from  Philadelphia  to 
Hamburg,  was  seized  as  prise  at  Falmouth  on 
the  5th  Aug.  1914.  she  had  on  board  the  two 
parcels  of  lubricating  oil,  respectively  290  and 
eighty •aiz  barrels,  which  are  now  in  question.  The 
writ  was  leaned  on  the  18th  Aug.  1914. 

The  appellants,  the  Crew  Levick  Company  of 
Philadelphia,  neutral  shippers,  filed  a  claim, 
dated  the  1st  April  1916,  alleging  the  oil  to  be 
their  own  and  saying  that  they  had  shipped 
and  consigned  it  to  the  Maaohinen  Oel  Import 


t  of  Hamburg,  as  their  agents  for 
sale  on  the  Continent  of  Europe,  and  that,  as  it 
had  never  passed  to  any  purchaser,  it  had  always 
"»n tinned  to  belong  to  them.  The  learned 
President  decided  that  the  oil  had  ceased  to 


(•)  Raporud  by  w.  E.  Run, 

Vol.  XIV.,  N.  S. 


Barrtster-ftvLaw. 


belong  to  the  appellants  on  shipment.  Neither 
the  actual  shipping  documents  nor  the  dates  of 
the  acceptances  to  the  accompanying  drafts 
appear  to  have  been  brought  to  his  attention.  At 
their  Lordships'  bar  the  appellants'  arguments 
made  these  dates  crucial.  The  learned  President 
was  strongly  and  justly  impressed  by  the  absence 
of  proper  evidence  of  the  prior  course  of  dealing 
between  t'ae  ahippers  and  the  consignees.  The 
appellants  petitioned  their  Lordships  for  leave  to 
remedy  this  defect,  but  their  Lordships  refused 
to  grant  it  for  reasons  of  principle  already  given. 

Both  parcels  were  covered  by  bills  of  lading, 
wbioh  made  the  oil  deliverable  to  the  ahippers' 
order  at  Hamburg  and  were  indorsed  in  blank  by 
an  officer  of  the  claimant  company.   The  bills  of 
lading  and  certificates  of  insurance  were  attached 
to  drafts,  drawn  by  the  claimants  on  the  Mas- 
ohinen  Oel  Import  Gesellschaft  and  discounted  in 
the  United  States,  namely,  a  sixty  days'  draft  for 
75  per  cent,  of  the  invoice  value  of  the  290  barrels, 
and  a  draft  at  three  days'  sight  for  (he  full  value 
of  the  eighty-six  barrels.   The  discounting  bank 
forwarded  the  documents  to  Germany.  The 
draft  drawn  against  the  eighty-six  barrels  reached 
Hamburg  on  or  before  the  1st  Aug.  1914,  on 
whioh  date  it  was  accepted  by  the  Maaohinen  Oel 
Import  Gesellschaft  against  surrender  of  the  bill 
of  lading.   The  other  draft  was  accompanied  by 
a  bill  of  lading  of  the  same  date,  namely,  the 
20th  July,  and  the  evidence  doea  not  show  any 
sufficient  reason  to  suppose  that  it  was  not  for- 
warded by  the  same  mail.   The  appellants  con- 
tended that  it  waa  not  accepted  till  the  10th  Aug., 
though  no  reason  for  this  difference  could  be 
given.   This  bill  of  lading  also  was  handed  over 
to  the  Maaohinen  Oel  Import  Gesellschaft  against 
acceptance  of  the  corresponding  draft,  and  ulti- 
mately that  company  returned  both  bills  of 
lading  to  the  olaimanta  at  Philadelphia,  Pre- 
sumably they  also  met  both  bills  of  exchange 
when  they  fell  due.  for  the  amounts  are  debited 
against  the  appellants  in  a  quarterly  account 
current,  brought  down  to  the  30th  Sept.,  which 
they  rendered  to  the  olaimanta  on  the  28th  Nov. 
It  does  not  appear  that  the  claimants  have  either 
paid  or  otherwise  settled  the  debit  balance  shown 
on  this  account,  and,  as  the  evidence  leaves  the 
matter,  they  have  received  the  proceeds  of  the 
two  bills  of  exchange,  less  discount,  in  Phila- 
delphia, have  neither  paid  nor  agreed  to  pay  to 
the  acceptors  the  amounts  of  those  bills,  and 
have  got  back  the  bills  of  lading  from  the 
acceptors,  without  conditions  or  explanation,  and 
so,  presumably,  for  the  acceptors'  account. 


By  general  mercantile  understanding,  which 
baa  the  force  of  law,  where  transactions  originate 
like  the  present  in  time  of  peace,  without  pro- 
spect of  war,  the  delivery  of  an  indorsed  bill  of 
lading,  made  out  to  the  shipper's  order,  while  the 
goods  are  afloat,  is  equivalent  to  delivery  of 
the  goods  themselves,  and  is  effectual  to 
transfer  ownership  if  made  with  that  inten- 
tion. The  bill  of  lading  is  the  symbol  of  the 
goods.  Apart  from  specific  formalities  or 
similar  prescriptions  of  municipal  law,  which 
are  not  now  material,  auch  intention  is  a  ques- 
tion of  fact.  The  usual  course  of  dealing  in 
the  expert  of  merchandise,  and  the  interest  of  the 

Krties  concerned  in  it,  suffice  for  the  necessary 
ferenoe  in  the  absence  of  evidence  to  the  con- 
trary.  When  a  shipper  takes  his  draft,  not  as  yet 
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accepted,  bat  accompanied  by  a  bill  of  lading 
indorsed  in  tbis  way,  and  discounts  it  with  a 
banker,  be  makes  himself  liable  on  tbe  inatrnment 
as  drawer,  and  he  farther  makes  the  goods  which 
tbe  bill  of  lading  represents  security  for  its 
payment.  If,  in  tarn,  tbe  discounting  banker 
surrenders  the  bill  of  lading  to  the  acceptor 
against  his  acceptance,  tbe  inference  is  that  he 
is  satisfied  to  part  witb  bis  security  in  considera- 
tion of  getting  this  further  party's  liability  on  the 
bill,  and  that  in  so  doing  he  acts  with  tbe  permis- 
sion snd  by  the  mandate  of  tbe  shipper  and 
drawer.  Possession  of  tbe  indorsed  bill  of  lading 
enab'.os  tbe  acceptor  to  get  possession  of  tbo  floods 
on  tbe  ship's  arrival.  If  tbe  shipper,  being  then 
owner  of  ibe  goods,  authorises  and  dirocts  tbe 
banker,  to  whom  he  is  himself  liable  and  whose 
interest  it  is  to  continue  to  bold  the  bill  of  lading 
till  tbe  draft  ia  accepted,  to  surrender  the  bill  of 
lading  against  acceptance  of  the  draft,  it  is  natural 
to  infer  that  he  intends  to  transfer  the  ownership 
when  tbis  is  done,  but  intends  slio  to  remain 
tbe  owner  until  tbis  has  been  done.  Part  ice  lir 
urrangementB  made  between  shipper  and  con- 
signee may  modify  or  rebut  these  inferences,  but 
in  the  absence  of  evidence  to  tbe  contrary,  and 
apart  from  rules  which  arise  only  out  of  a  state 
of  war  existing  or  imminent  at  the  beginning  of 
tbe  transaction,  tbe  general  law  infers  under  these 
oiroamstanoeB  that  the  ownership  in  tbe  goods  is 
transferred  when  the  draft  drawn  against  them  is 
accepted. 

Their  Lordsbips  are  nnablo  to  agreo  with  tho 
learned  President's  view  that  the  property  in  tbe 
oil  in  question  paasod  on  shipment  In  their 
opinion  the  claimants  were  owners  until  the 
Maschinen  Oel  Import  Gesellsobaft  accepted  the 
drafts  drawn  against  the  two  parcels  respectively, 
but  no  longer.  Snch  is  the  true  inference  from 
the  mercantile  transactions  themselves. 

8undry  communications  were  produced,  either 
requesting  that  the  shipment  sbonld  bo  made  or 
advising  that  it  had  been  made,  but  they  are 
neutral  in  their  effect;  nor  is  it  material  to 
consider  how  the  transaction  might  be  worked 
out  after  tbe  drafts  had  been  accepted.  This 
depends  on  arrangements  between  tbe  parties, 
which  are  not  properly  proved,  and  the  tiansfer 
of  the  ownership  in  the  oil  on  the  acceptance  of 
the  drafts  is  consistent  either  with  a  sale  to  the 
German  company  and  a  resale  by  them  to  Oerman 
cn9tomers,  or  with  some  agency  arrangement, 
under  which  they  might  debit  the  amount 
of  tbe  drafts  paid  and  credit  the  proceeds 
of  their  sales  to  the  claimants,  and  obtain 
their  own  remuneration  by  charging  an  agreed 


commission. 


It  follows  that  the  eighty-six  barrels  had  ceased 
to  belong  to  tbe'claimants,  and  had  become  the 
property  of  the  Maschinen  Oel  Import  Geiell- 
schaft  on  tbe  1st  Aug.  How  stands  the  other 
parcel  P  Tbe  date  when  the  draft  drawn  against 
it  was  accepted  depends  upon  an  entry  in  the 
quarterly  account  above  mentioned.  That  account 
was  prepared  for  the  purpose  of  showing  a  general 
balance  on  the  30th  Sept  1914.  The  acceptance 
transactions  are  only  incidents  in  it.  The  dates 
of  the  acceptances  are  immaterial  to  the  account, 
which,  of  course,  reckons  interest  from  tbe  dates 
of  payment,  and  are  of  small  value  even  for  the 
purpose  of  identifying  the  acceptances,  which  are 
sufficiently  described  by  their  amounts.  The 


document  is  not  proved*  nor  is  it  sufficient  to 
discharge  tbe  onus,  which  is  on  the  olaimants. 
Even  if  the  larger  parcel  of  oil  differs  in  it* 
circumstances  from  the  smaller  one,  at  any  rate 
it  ceased  to  belong  to  tbe  olaimants  before  they 
came  into  court  to  prove  a  claim  as  owners, 
and  so  their  title  faua.   The  probability  is  that 
there  is  no  difference  between  the  two  parcels,  and 
that  the  date  of  acceptance  to  the  larger  draft 
ought  to  be  the  1st  Aug.  and  not  the  10th  Aug. 
That  both  drafts  should  have  been  accepted 
together  is  natural,  but  that  one,  and  that  the 
larger  of  the  two,  should  have  been  refused 
acceptance  for  over  a  week,  and  then  have  received 
it,  is  a  very  difficult  supposition.    If  nothing 
else  was  known  of  the  Print  Adalbert,  on  the 
10th  Aug.,  at  least,  it  was  known  that  tbe  was 
considerably  overdue.    Capture  was,  at  any  rate, 
a  reasonable  explanation  of  her  non-arrival.  It 
may  well  have  been  that,  having,  as  the  appellants' 
case  say p,  •' called  at  Falmouth  .after  her  master 
heard  of  tbe  outbreak  of  war  between  France  and 
Germany,"  she  waa  already  known  in  Hamburg 
before  the  10th  Aug.  "  to  have  been  seized  as  priz9 
by  tbe  officer  of  customs  at  Fslmouth."   II  so, 
acceptance  of  the  draft  on  tbe  10th  Aug.  is  most 
improbable.    Their  Lordships,  however,  cannot 
act  upon  conjecture,  and  as  the  original  exhibit 
bears  the  date  of  tbe  10th  Aug.  they  have  accepted 
it,  and  are  content  to  say  that  ae  the  claimants 
failed  to  prove  their  right  to  the  goods  when  they 
came  before  the  court  as  owners,  their  appeal 
must  also  fail. 

Accordingly  their  Lordships,  being  of  opinion 
that  the  claimants  were  not  owners  of  either 
parcel  at  or  at  any  time  after  the  commencement 
of  the  proceedings  in  prize  in  this  case,  will 
humbly  advise  His  Majesty  that  this  appeal 
should  bo  dismissed  with  costs. 

Solicitors  for  the  appellants,  Pritehard  and 
Sons. 

Solicitors  for  the  respondent,  Treasury  Solicitor. 


July  19  and  Aug.  3, 1917. 

(Present:  The  Eight  Hons.  Lord  Parkrr  of 
Waddinuton.  Lord  Wbbnbcbt,  Sir  SiMVlL 
Evans,  and  Sir  Arthur  Channbll.) 

The  Sudmark.  (a) 

ON  APPEAL  FROM  THE  SUPREME  COURT  (IN 
PRHZ1),  EOTPT. 

Egypt — Prite  Court — Prize  permitted  to  remain 
in  neutral  port — Breach  of  international  agree- 
ment—Condemnation— Suet  Canal  Convention 
1888,  arts.  1,    6,  9. 

Where  a  niulral  Power  ha$  permitted  a  prist  to 
remain  in  one  of  its  port*  longer  than  it 
warranted  by  international  law  or  international 
agreement,  a  Prize  Court  on  that  account  hat  no 
power  or  duty  to  release  the  prize. 

Appeal  by  the  Hamburg- Amerika  Linie  of 
Hamburg  from  a  decree  of  the  Supreme  Court 
for  Egypt  in  Prixe,  dated  the  5th  Feb.  1915, 
whereby  their  steamer  the  Sudmark  was  con- 
demned ast  lawful  prize  upon  an  application  by 
the  present  respondent,  His  Majesty's  Procurator 
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in  rJgypt,  asking  that  the  vessel  should  be 
delivered  up  to  the  Crown. 

Sir  BrU  Btekardt,  K.C.  and  Dunlop  for  the 
appellants. 

Sir  Frtderick  Smith  (A.-G.)  and  W.  AT.  Oddart 
for  the  respondent. 

The  considered  opinion  of  the  board  wae 
delivered  by 

Lord  Pabkbe  or  Waddikuton.— A  German 
Teasel  being  on  a  voyage  from  Colombo  to 
Antwerp  ri6  the  Sue/.  Canal  was  on  the  15th  Aug. 
1914  stopped  by  H.M.S.  Blath  Prince  in  the  Bed 
Ssa  and  ordered  to  proceed  to  8o«z.  Tt  is  not 
disputed  that  this  amounted  to  a  seizure  as  prize. 
The  vesnel  arrived  in  the  read  stead  at  Suez  at 
1  a.m.  on  the  17th  Aug.,  and  at  9  a.m.  on  the  18th 
left  for  Alexandria  in  charge  of  a  prize  crew.  She 
arrived  at  Alexandria  on  the  20tb  Aug.  The  writ 
in  the  present  proceeding  was  issued  on  the 
23rd  Oct  1914  on  behalf  of  Ilia  Majesty's  Pro- 
curator in  Exypt  asking  for  condemnation  of  the 
vessel  a«  lawful  prize. 

It  was  not  disputed  before  their  Lordships' 
boaid  that  the  seizure  of  the  vessel  on  the  15th 
Aug.  in  the  Bed  Sea  was  a  lawful  seizure  as  prize, 
such  as  in  ordinary  course  would  justify  an  order 
for  condemnation.  The  appellants,  however,  relied 
on  what  happened  after  the  seizure,  coupled  witn 
the  provisions  of  the  Suez  Canal  Convention  1888, 
as  entitling  the  vessel  to  He  released. 

The  that  article  of  the  Sues  Canal  Convention 
1888  provides  that  the  Suez  Maritime  Canal  shall 
be  free  and  open  in  time  of  war  as  in  time  of  peace 
to  every  vessel  of  oommerce  or  of  war  withont 
distinction  of  flag.  The  fourth  article  provides 
that  Teasels  of  war  of  belligerent)  shall  not 
revictosl  or  take  in  stores  in  the  canal  or  its  porta 
of  acoeBs  except  in  ho  far  as  may  be  strictly  neces- 
sary, and  tbat  their  stay  at  Poit  8a'id  or  in  the 
roadstead  at  Suez  shall  not  exceed  twenty-four 
hours  except  in  case  of  distress.  The  sixth  article 
provides  that  prizes  shall  be  subjected  in  all 
respects  to  the  same  rules  aa  the  vessels  of  war 
of  belligerents.  It  is  said  that  the  Uudmarh 
stayed  in  the  roadstead  at  Suez  for  more  than 
twenty -four  hours,  and  thereby  committed  a 
breach  of  these  provisions,  in  consequence  of 
which  she  ought  to  be  released. 

Tbat  the  vessel  did  remain  in  the  road- 
stead at  8uez  for  more  than  twenty-four  hours  is 
certain  ;  but  their  Lordships  entertain  Bome  doubt 
whether  in  so  doing  she  committed  a  breach  of 
the  convention.  The  captain,  in  his  affidavit  of 
the  18th  Oct.  1914,  says  that  on  reaching  Suez  he 
went  to  the  British  Consulate  and  requested  leave 
to  take  in  provisions  and  water,  whioh  leave  was 
given.  He  also  says  that  he  was  ordered  by  tbe 
captain  of  H.M.8.  Ohatkam,  then  at  Suez,  to 
leave  for  Alexandria  the  next  morning,  but 
refused  unless  he  were  allowed  to  proceed  with 
his  own  officers  and  orew.  It  is  at  least  arguable 
that  under  these  circumstances  there  was  such  a 
case  of  necessity  or  distreca  as  would  render  tbe 
twenty-  four  boars  rule  inapplicable.  Their  Lord- 
ships will,  however,  aasnme  that  the  rule  was 
broken,  and  will  proceed  to  consider  the  conse- 
quences of  such  breach. 

The  convention,  which  iBan  international  agree- 
ment, imposes  on  the  contracting  Powers  a 
number  of  obligations  which,  except  in  the  case 
of  tbe  Egyptian  Government  and  the  Imperial 
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Ottoman  Government,  are  purely  negative.  On 
the  Egyptian  Government  and  the  Imperial  Otto- 
man Government  alone  is  any  positive  obligation 
imposed.  By  art.  9  the  Egyptian  Government 
is  within  the  limits  of  its  powers  resulting  from 
tbe  firmans  to  take  the  necessary  measures  for 
insuring  the  execution  of  the  convention,  and  in 
case  it  has  not  tbe  necessary  means  at  its  oisposal, 
is  to  call  on  the  Imperial  Ottoman  Government, 
and  the  latter  Government  is  then  to  take  the 
rjecessary  measures,  giving  notice  thereof  to  and 
concerting  with  the  Powers  therein  referred  to. 
But  for  the  faot  tbat  tbe  Egyptian  Government 
was  de  facto  controlled  by  tbe  Government 
responsible  for  tbe  breach  in  question,  the  fact 
that  neither  the  Egyptian  Government  nor  the 
Imperial  Ottoman  Government  intervened  would 
have  been  sufficient  proof  that  the  bteaoh  (if  any) 
was  purely  technical,  and  did  not  oall  for  any 
action  on  their  part. 

But  even  if  this  inference  does  not  under  the 
circumstances  arise,  the  question  remains  us  to 
whether  a  Court  of  Prize  can  properly  constitute 
itself  tbe  guardian  of  tbe  convention  and  invent 
and  exact  Densities  for  its  non-observance, 
although  no  such  penalties  are  imposed  by  the 
convention  itself.  In  their  Lordships'  opinion 
this  question  can  only  be  answered  in  the  nega- 
tive, Tbe  jurisdiction  of  a  Court  of  Prize  does 
not  embrace  the  whole  region  covered  by  inter- 
national law.  It  is  confined  to  taking  cognisance 
of  and  adjudicating  upon  certain  matters  (includ- 
ing capture  at  sea),  which  in  former  times  were 
enumerated  in  the  Royal  Commissions  under 
which  the  oonrt  was  constituted  and  are  now 
defined  both  by  statute  and  by  tbe  Boyal  Com* 
mission  issued  at  the  beginning  of  tbe  war:  (see 
Naval  Prize  Aot  1864,  s.  55  (5);  Judicature  Act 
1891,  s.  4  (1);  and  Boyal  Commission  of  tbe 
6th  Aug.  1914).  It  is  true  that  the  court  must 
adjudicate  on  these  matters  in  accordance  with 
international  law,  including  international  agree- 
ments. But  the  international  law  which  tbe 
court  is  to  enforce  is  that  branoh  of  international 
law  (including  international  agreements)  which 
relates  to  matters  of  which  tbe  court  is  to  take 
cognisance  and  upon  wbioh  it  is  to  adjudicate.  It 
bae  no  such  roving  jurisdiction  as  suggested  by 
the  appellants'  counsel. 

Considerable  stress  woe  laid  in  argument  upon 
the  recent  decision  of  the  Supreme  Court  of  the 
United  8tates  in  tbe  case  of  tbe  steamship  Appam. 
In  their  Lordships'  opinion  that  decision  has  no 
application  to  the  present  case.  According  to  the 
rules  of  international  liw  a  prize  may,  under 
certain  circumstances,  be  tiken  into  a  neutral 
port,  but  its  right  to  remain  there  is  limited  by 
the  continued  existence  of  these  circumstances. 
When  these  circumstances  cease  to  exist  it  is  the 
duty  of  the  neutral  to  order  it  to  leave  forthwith, 
and  if  it  fail  to  leave  to  cause  its  release. 

If  tho  neutral  allow  tbe  prize  to  remain  longer 
than  is  warranted  by  tbe  circumstances  it  is  no 
doubt  guilty  of  an  unneutral  act,  which  may  well 
be  made  the  Bubject  of  diplomatic  complaint. 
Bat  their  Lordships  cannot  think  that  the  captor's 
Prize  Court  has  any  jurisdiction  to  entertain  the 
question,  or  is  bound,  if  it  oonsider  tbat  there  has 
been  an  unneutral  act,  to  release  the  prize  on  that 
account 

Assuming  tbat  in  tho  proseut  case  tho  Egyptian 
Government  or  tho  Imperial  Ottoman  Govem- 
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ment  may  be  looked  upon  as  a  neutral  Power 
whioh  baa  allowed  a  prize  to  remain  in  one  of  its 
porta  longer  than  is  warranted  by  international 
law  or  international  agreement,  their  Lordships 
cannot  hold  that  the  Prise  Court  baa  on  that 
account  any  power  or  doty  to  release  the  prize. 

Their  Lordships  will  therefore  humbly  advise 
Hia  Majesty  that  the  appeal  faila  and  should  be 

a-  • —    *  Jjii   • 

with 


Solicitors  for  the  appellants,  Stokes  and  Stokes. 
Solicitor  for  the  Grown,  Treasury  Solicitor. 


COURT  OF  APPEAL. 

Feb.  9  and  26, 1917. 
(Before Swinvbn  Eady,  Bankbs,  and  Scrutton 

L.JJ.) 

Armkmbnt  Adolf  Dbppb  e.  Johk  Robinson 

AND  GO.  LlMITSD.  (a) 
APPEAL  FBOM  TBB  KING'S  BBBCB  DIVISION. 
Discharge  of  cargo  —  Lag  day*  —  Demurrant  — 
Arrival   at   place  of  discharge  —  Readiness  to 


Where  a  charter-party  or  berth  contract  does  not 
contain  any  express  provision  to  name  a  berth, 
and  does  not  provide  for  delivery  at  a  berth  -  as 
ordered,"  and  the  ship  arrives  at  the  end  of  the 
spectfi-f-d  voyage  and  is  anchored  or  moored  waiting 
for  orders,  and  is  ready  to  discharge  in  the  sense 
that  there  it  nothing  to  prevent  her  being  made 
ready  at  once,  if  desired,  the  lay  days  commence 
to  run. 

Appbal  by  the  plaintiffs,  the  shipowners,  from 
a  decision  of  Bray  J.  at  the  trial  of  the  action 
without  a  jury. 

The  following  statement  of  facts  is  taken  from 
the  written  judgment  of  Swinfen  Eady  L.J. ; — 

"  The  plaintiffs,  as  owners  of  the  steamship 
Elisabeth  van  Belgie,  claimed  against  the 
defendants,  as  indorsees  of  bills  of  lading  and 
receivers  of  cargo,  eight  days'  demurrage  for  the 
detention  of  the  ship  at  Avonmonth.  The  oase 
was  tried  before  Bray  J.  and  the  plaintiffs 
reoovered  for  three  days  only.  The  plaintiffs 
appealed  and  claimed  for  the  remaining  five  days. 
Daring  the  argument  it  was  conceded  that  for 
one  of  the  days  the  plaintiffs  could  not  maintain 
their  claim,  and  the  case  proceeded  with  regard  to 
four  days  only. 

"  The  bills  of  lading  incorporated  the  terms  and 
conditions  of  a  berth  contract,  dated  the  13th 
Sept.  1915.  The  cargo  consisted  of  grain  in  bulk, 
and  liDseed  and  pollards  in  bags;  the  ship  was  to 
proceed  to  'Avonmonth  and  Sharpness  (two 
ports)  or  as  near  thereunto  as  she  can  safely  get, 
always  afloat,  and  deliver  the  cargo  in  accordance 
with  the  custom  of  the  port  for  steamers,  unless 
otherwise  provided  for  as  per  clause  25,  on  being 
paid  freight,'  Ac. 

"  Clause  25  dealt  with  the  time  for  discharging, 
and  provided  that  for  grain  cargoes,  without 
fixed  lay  days,  the  rate  of  diacharg 

<a>  B«?9rtod~b7  EswasdJ.  VL.Mn\ru*~is^t 


should  be  600  tons  a  day  based  on  bill  of  lading 
quantities,  reporting  day  not  to  count  Demur* 
rage  3d,  per  gross  register  ton  per  running  day 
for  b teamen  of  over  4000  tons  dead  weight  cargo 
capacity.  The  bill  of  lading  quantities  for 
Avonmonth  were  2059,  and  at  the  before-men- 
tioned rate  of  discharge  this  quantity  should  have 
been  discharged  in  six  lay  days. 

"The  ship  arrived  at  Walton  Bay  from  Buenos 
Aires  on  the  24th  Oot.  1915.  was  entered  at  the 
custom  house  on  the  26th  Oct.,  and  on  the  28  th 
Oct.  at  11  a.m.  was  permitted  to  pass  into  tbe 
docks  at  Avonmonth,  where  she  was  made  fast  to 
some  mooring  buoys,  as  there  was  not  then  any 
discharging  berth  at  the  quay  available  for  her — 
of  this  she  was  informed  before  entering  the 
docks.  On  tbe  2nd  Nov.  she  was  berthed  at  the 
quay  and  discharge  began,  and  it  was  finished  on 
the  11th  Nov.  at  7  p.m.  The  judire  held  that  the 
six  lay  days  expired  on  the  8th  Nor.  and  allowed 
demurrage  for  the  three  days  to  the  11th  Nov. 

"  At  the  trial  various  points  were  raised  by  the 
defendants  and  decided  against  them  by  tbe 
judge,  and  there  is  not  any  cross  appeal  by  the 
defendants.  The  judge,  however,  did  not  allow 
the  plaintiffs'  claim  in  respeot  of  the  four  days 
between  the  28th  Oot.  and  the  2nd  Nor.  which  are 
the  subject  of  this  appeal,  on  the  ground  that  the 
ship,  although  an  '  arrived  ship '  on  the  28tb  Oct., 
waa  not '  ready  to  discharge  '  her  cargo  until  the 
2nd  Nov." 


Leek,  K.O.  and  W.  N.  Raeburn  for  tbe  plaintiffs. 

MacKinnon,  K.O.  and  B.  A.  Wright  for  the 
dof  oxidants. 


The  following  cases  were  referred  to  daring  tbe 
arguments : 

Budgstt  v.  Bennington,  6  Asp.  Mar.  Law  Caa.  549, 

592  ;  63  L.  T.  Rep.  742  ;  25  Q.  B.  Dir.  320.  327  ; 

(1891)  1  Q.  B.  35 ; 
Jj«on\t  Steamship  Company  v.  Rank,  11  Asp.  Mar. 

Law  Oae.  142 ;  99  L.  T.  B«p.  518 ;  (1908)  1  K.  B. 

499; 

Vaugham  v.  CampbeU,  Heatley,  and  Co.,  2  Timea 
L.  Rsp-  33; 

Clm  vhtmVi  «    fit  Lpfl  **u»  fti «    f'/imn/ini/   v     P/inuv  rt*tA  f"Vi 
vruwrvsum  uvcia-waarsaxv    \s v™»*n*r»is    w,  \j\b*  VWT  <* r*nA  y 

9  Tims.  L.  Rsp.  310. 

Our.  adv.  wit. 
Feb.  26. — The  following  judgments  were  read:— • 

Swinfbn  Eadt,  L.J.  [after  stating  the  facta 
as  above  set  out,  continued : J— Having  regard  to 
the  decision  in  Leonis  Steamship  Company  v. 
Bank  (sup.),  it  is  not  open  to  dispute  thai  on  the 
28th  Oct.  the  ship  was  an  "arrived  ship."  Her 
destination  was  Avonmonth,  and  she  had  reach  ad 
that  place  and  entered  tbe  dock  there  and  waa 
safely  moored  at  the  buoys.  Tbe  charterers  were 
entitled,  in  accordance  with  the  decision  in  The 
Felix  (18  K  T.  Rep.  587  ;  L.  Rep.  2  A  &  E.  273) 
to  indicate  the  discharging  berth ;  but  as  tbe 
charter-party  did  cot  contain  any  express  words 
empowering  the  charterer  to  name  the  berth,  and 
the  cargo  was  not  for  delivery  "at  a  berth  aa 
ordered,"  the  lay  days  would  commence  if  "  ready 
to  discharge  "  although  the  vessel  was  not  in  her 
discharging  berth. 

Discharge  could  have  been  effected  at  tbe 
buoys,  although  not  usual,  and  the  consignee* 
of  the  cargo  did  not  desire  it  Bray  J.  states  ia 
his  judgment  that  nobody  really  thought  that 
tboro  wau  going  to  be  a  discharge  at  the  buoyu, 

Digitized  by  Google 


MARITIME  LAW  CASES. 


35 


Akmsmbnt  Adolp  Dbpph  r.  John  Robihbon  ahd  Co.  Limited.   [Ot.  or  App. 


Ot.  of  App.] 


bat  be  held  that  the  defendants  were  at  liberty  to 
take  advantage  of  what  he  said  was  a  technical 
point,  but  a  technical  defect  in  the  plaintiffs' 
case,  that  the  plaintiffs  had  not  proved  that 
the  ship  was  "ready  to  discharge  until  the 
2nd  Not. 

The  question  raised  by  this  appeal  is  whether 
upon  the  facta  not  in  dispute  the  ship  was  ready 
to  discharge  cargo  when  moored  at  the  buoys. 
The  hatches  had  not  been  taken  off  while  the 
vessel  was  at  the  buoys,  nor  did  the  owners' 
stevedores  bring  all  their  discharging  gear  on 
board  then.  On  the  other  hand,  the  receivers' 
stevedores  did  not  bring  any  of  their  gear  on 
board  until  the  vessel  arrived  at  the  quay  ;  they 
bad  to  provide  cables  and  weighing  machines  and 
planks,  and  also  to  provide  the  gear  for  lowering 
into  barges  any  cargo  so  taken,  and  the  evidence 
of  the  owners'  stevedores  was  that  as  a  rale  they 
were  able  to  get  the  gear  which  the  ship  had  to 
provide  on  hoard  quicker  than  the  merchants' 
stevedores  could  get  theirs. 

The  plaintiffs'  contention  is  that  the  ship  was 
ready  to  discharge  when  at  the  bnoya— if  the 
merchant*  had  been  willing  to  take  delivery 
there,  the  owners  would  have  rigged  np  their 
tackle,  and  opened  the  batches  and  been  ready 
to  commence  actual  delivery,  as  soon  as  or  sooner 
than  the  merchants  wot»ld  have  been  ready  to 
accept  delivery;  and  that  the  only  reason  why 
those  preparations  were  not  made  was  that  the 
merchants  did  not  desire  delivery  at  the  buoys, 
but  preferred  to  wait  until  the  vessel  was 
alongside  the  quay. 

It  is  the'  duty  of  the  merchants  to  co-operate 
with  the  owners  in  the  receipt  of  cargo,  and  upon 
the  facts  I  am  satisfied  that  the  only  reason  why 
the  ship  did  not  take  on  board  the>  gang  and  rig 
the  gear  to  fulfil  the  owners'  duty  in  discharging 
was  that  the  receivers  were  not  desirous  of 
receiving  the  cargo  at  the  buoys,  and  so  were  not 
willing  to  co  operate  in  her  discharge  there  and 
made  no  preparations  for  doing  so. 

The  Bbip  was  lying  at  a  waiting  berth,  her 
voyage  being  ended;  it  would  have  been  an  idle 
form  to  take  on  board  men  and  open  hatches  and 
make  other  preparations  at  the  buoys  when  there 
was  no  desire  or  intention  of  the  merchants  to 
receive  cargo  until  the  ship  was  berthed  at  the 
qnay. 

The  ship  was  ready  to  discharge  in  a  business 
and  mercantile  sense,  and  the  idle  formality  of 
incurring  useless  expense  was  not  necessary  as  a 
condition  precedent  to  the  commencement  of  the 
lay  days. 

Where  a  charter-party  doea  not  contain  any 
express  provisions  to  name  a  berth,  and  does  not 
provide  for  delivery  at  a  berth  "as  ordered,"  and 
the  ship  arrives  at  the  end  of  the  voyage  specified 
in  the  charter-party,  and  is  anchored  or  moored 
waiting  for  orders,  and  is  ready  to  discharge  in 
the  sense  that  there  is  nothing  to  prevent  her 
being  mada  ready  at  once,  if  deeired,  the  lay  days 
commence  to  run. 

In  my  opinion  this  appeal  should  be  allowed, 
and  the  plaintiffs  should  have  judgment  for  the 
foar  additional  days'  demurrage. 

Barkis,  L.J. — This  is  an  appeal  from  a  decision 
of  Brsy,  J.,  refusing  to  allow  tne  plaintiff*'  claim 
for  demurrage  in  respect  of  any  of  the  days 
during  which  the  plain tifiV  vessel  wuu  moored  to 


the  buoy*  in  Avonmoutb  Dock  before  she  reached 
a  berth  at  the  quay. 

The  vessel  was  in  fact  admitted  into  the  dock 
and  moored  to  the  buoys  at  1 1  a.m.  on  28th  Oct 
There  was  at  that  time  no  berth  vacant  for  her, 
and  she  was  not  in  fact  berthed  until  2nd  J9bv. 
The  vessel  had  passed  the  customs  before  she 
entered  the  dock,  and  while  lying  at  the  buoys 
there  was  nothing  to  prevent  the  discharge  of  the 
cargo  into  lighters  had  the  consignees  and  the 
shipowners  co-operated  to  discharge  the  vessel  in 
that  manner. 

The  point  in  dispute  between  the  parties  was 
whether  the  vessel  was  ready  to  discharge  when 
she  was   moored  to  the  buoyB  and  while  she 
remained  there.  For  the  owners  it  was  contended 
that  she  was;  for  the  consignees  that  ahe  was 
not.    Questions  both  of  fact  and  of  law  were 
raised  in  the  court  below  and  in  this  court.  For 
the  consignees  it  was  contended  that  the  vessel 
must  be  actually  ready  to  discharge-  in  order  to 
entitle  the  owners  to  claim  demurrage,  and  that 
this  vessel  was  not  ready  at  any  time  while  she 
lay  at  the  buoys.   For  the  owners  it  was  con- 
tended that,  as  the  obligation  upon  consignees 
was  to  discharge  in  a  fixed  number  of  days,  it  was 
not  necessary  for  them  to  proves  readiness  and 
willingness  on  the  part  of  the  master  to  discharge, 
bat  the  consignees  must  show  that  they  were 
prevented  from  taking  delivery  by  some  act  of 
the  master  or  of  those  for  whom  be  was 
responsible.      For  the   latter   contention  the 
appellants  relied  upon   Budgett  v.  Binning  Ion 
(6  Asp.  Mar.  Law  Gas.  549,  592  ;  63  L.  T.  Rep. 
742  ;  25  Q.  B.  Div.  320;  (1891)  1  Q.  B.  35),  and 
particularly  upon  the  judgment  of  Vaughan 
Williams  L.J.  at  p.  326  in  the  report  of  the  case 
in  the  court  of  first  instance.   The  respondents, 
on  the  other  hand,  relied  upon  the  decision  in 
the  case  of  Leonia  Steamihip  Company  v.  Bank 
{tup.),  and  particularly  upon  a  passage  in  the 
judgment  of  Kennedy  Lj.  Bray  J.  accepted  the 
contentions  of  the  respondents  both  upon  the 
facts  and  the  law. 

It  is  not  necessary  to  express  any  opinion  upon 
the  question  of  law,  as  I  do  not  agree  with  the 
learned  judge's  conclusion  upon  the  facts,  with 
regard  to  which  it  appears  to  me  that  there  was 
really  no  dispute  upon  the  particular  point  whioh 
for  toe  present  purpose  is  tho  only  material  one. 
From  the  evidence  it  appears  that  the  practice 
at  the  port  of  Avonmoutb  is  for  the  shipowner 
and  the  consignee  each  to  engage  their  own  men 
to  perform  that  particular  part  of  the  operation 
of  discharging  which  falle  to  their  share,  that 
each  set  of  men  provide  their  own  gear,  and  that 
the  discharge  cannot  commence  until  each  set  of 
men  has  provided  their  share  of  the  necessary 
gear.    There  was  some  oonflict  of  evidence  as  to 
how  long  it  would  take  the  shipowners'  stevedores 
to  rig  up  their  gear.    The  learned  judge  accepts 
the  view  that  the  neceaary  time  was  about  three 
hours,  and  he  holds  that  because  the  ship  had  not 
that  gear  rigged  and  in  position  to  commence 
delivery  while  she  was  lying  at  the  buoys  she  wan 
not  ready  to  deliver  bo  as  to  entitle  her  owners  to 
claim  demurrage  for  that  period.  I  am  unable  to 
ootne  to  this  conclusion  upon  the  evidence  which 
was  before  the  learned  judge.    It  appears  to  me 
quite  clear  upon  the  evidence  that  all  parties  con- 
cerned — namely,  the  dock  officialu,  the  consignees, 
and  tho  representatives  of  the  ship— wore  all  of 
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one  mind,  and  tbat  no  one  either  desired  or 
itqoired  tbe  discharge  to  commence  until  the 
vessel  arrived  at  ber  berth.  Under  these  oircum- 
stances  tbe  rigging  of  tbe  gear  while  tbe  vessel 
lay  at  the  buoys  was  a  needleBs  and  a  useless 
thing  to  do.  Upon  the  evidence  1  consider  it 
impossible  to  say  that  tbe  master  wai  not  ready 
and  willing  to  discbarge.  Tbe  witnesses  on  both 
sides  appear  to  me  to  be  all  agreed  on  this  point. 

The  chief  officer  of  tbe  veteel  epeulcs  to  every- 
thing being  ready  to  discbarge  whoa  tbe  ship 
entered  tbe  dock,  ready  to  Rive  delivery  when  the 
vesfd  whs  at  tbe  buoys.  This  wss  not  disputed 
so  far  as  the  ship  herself  was  concerned ;  tbe  only 
thing  that  required  to  be  done  was  tbe  rigging  by 
tbe  stevedores  of  Ibe  neeepaary  gear.  Tbo  super- 
intendent of  tbe  stevedores  employed  by  tue  ship- 
owners said  that  tbo  ship's  stevedores  did  not 
employ  labour  on  board  until  the  receiver*  asked 
tbetn  to  do  so.  This  statement  wax  not  contra- 
dicted. This  witness  went  further  and  ipoko  to 
tbe  defendants'  (Messr*.  Robinson's)  agent,  telling 
him  that  they  could  not  ta!ce  delivery  till  the  ship 
was  in  dock,  by  which  I  understand  be  meant  in 
berth.  A  repiesentative  of  the  ship's  brokers 
said  that  none  of  tbe  receivers  spoke  to  him 
about  taking  delivery  at  tbe  buoys,  and  he  also 
said  that  he  gathered  that  it  was  the  intention  of 
tbe  receivers  not  to  begin  the  unloading  until  tbe 
▼easel  got  to  the  berth.  The  principal  witness 
for  tbe  defendants  on  this  point  was  the  outside 
supply  foreman  for  the  defendants,  Messrs.  Rob- 
inson. He  seems  to  have  made  several  conflicting 
statements,  but  in  cross  examination  he  admitted 
that  tbe  consignees'  men  do  not  take  their  things 
on  board  until  they  have  arranged  with  the  steve- 
dores when  they  are  going  to  work, and  be  added: 
"  We  see  one  another :  if  he  doe*  not  come  to  ua 
we  go  to  him.M  He  further  said  that  "  the  steve- 
dore, Mr.  Cox,  met  us  when  the  ship  was  at  tbe 
buoys,  and  we  arranged  we  could  not  work  there; 
neither  of  us  could."  ne  gave  further  answer*  to 
the  same  effect.  This  man  s  evidence  seems  to  me 
so  entirely  in  accordance  with  tbe  evidence  given 
for  the  plaintiff*  that  I  cannot  come  to  any  other 
conclusion  but  that  it  was  a  matter  of  mutual 
arrangement,  or  understanding,  that  the  discharge 
shonld  not  oommenoe  at  the  buoy*. 

Under  these  circumstances,  whatever  the  exact 
legal  obligation  of  the  shipowner  may  be  with 
regard  to  tbe  readiness  of  his  vessel,  in  the 
present  case  I  think  that  it  does  not  lie  in  tbe 
defendants'  mouth  to  say  that  the  ship  was  not 
ready,  and  on  these  grounds  I  think  that  tbe 
rip  peal  suoceedr. 

Scrutton,  L.J. — Tbe  owners  of  the  steamship 
Elizabeth  van  BeUfie,  whom  I  call  tbe  ship- 
owners, brought  an  action  against  tbrte  bill  of 
lading  holders,  receivers  of  grain  and  linseed,  for 
eight  days'  demurrage  of  the  ship  at  Avonmoutb. 
Bray,  J.  at  the  trial  allowed  them  three  days' 
demurrage  only.   They  appeal. 

The  bills  of  lading  incorporated  tbe  terms  of  a 
berth  note  as  to  discbarge.  By  that  berth  note, 
in  the  event6  that  happened,  the  ship  was  to 
discharge  at  Avonmoutb,  having  six  days  for 
discharge.  She  entered  tbe  Avonmoutb  Dock 
and  lay  at  the  buoys,  then  a  usuil  place  for  ships 
waiting  for  a  bertb,  on  Thursday,  the  28th  Oct. 
Tbe  shipowners  alleged  that  time  for  discharge 
begun  that  day ;  tbe  receivers  alleged  that  by  a 
custom  of  the  port  time  did  not  begin  till  the  ship 


reached  her  loading  berth  alongside  tho  quay, 
which  was  Tuesday,  the  2nd  Nov. 

Tbey  failed  to  prove  their  custom,  and  time 
would  therefore  begin  on  the  28th  Oat.  if  the  ship 
bad  fulfilled  tbe  obligations  on  her.  Bat  it  was 
proved  that  on  tbe  28th  Oct.  she  bad  not  gosr 
rigged  for  her  part  of  tbe  discbarge  or  men  on 
board  to  do  that  part.  Accordingly  Bray,  J., 
saying  tbat  this  was  a  technical  point,  hut  one 
that  be  could  not  disregard  as  de  minimis,  a*  it 
would,  on  the  evidence,  take  half  a  day  to  ercot 
the  g*ar,  held  tbat  as  tho  ship  wss  not  on  the 
28th  Oit.  "ready  to  dif charge"  tbe  time  for 
discbsrge  could  not  begin  till  she  was  so  ready. 
He  tbereforo  fixed  tbe  commencement  of  the 
time  on  tbe  2nd  Nov.,  when  she  began  to  discharge 
in  fact.  Tbe  six  days  expired  on  the  8th  Nov. ; 
and  as  tbe  ship  finished  at  Avonmoutb  on  tbe 
11th  Nov.  be  gave  the  shipowners  three  days' 
demurrage. 

Tbe  phrase  tbat  tbe  ship  mutt  be  "ready  to 
load"  or  "ready  to  discharge"  before  her  time 
for  loading  or  discharge  can  begin  has  been  fre- 
quently used  by  tbe  Court  and  text-writers.  In 
Sailing  Ship  Lyderhorn  v.  Duncan  (11  Asp. 
Mar.  Law  Caa.  237,  291;  100  L.  T.  Rep.  73«; 
(1909)  2  K.  B.  929),  the  Ooutt  of  Appeal 
adopted  as  to  "  readiness  to  load"  the  language 
of  Mr.  Carver's  work  at  e.  221,  that  a  vessel 
is  not  ready  to  load  unless  sbo  i6  discharged 
and  ready  in  all  her  holds  bo  as  to  give  the  char- 
terers complete  control  of  every  portion  of  tbe 
ship  available  for  oargo.  Bot  this  does  not  give 
muoh  assistance  as  to  "  readiness  to  discharge." 
In  particular  1  cannot  find  tbat  the  meaning  of 
that  phrase  ha*  ever  been  considered  in  tbose 
cases  where  the- place  where  time  begins  is  a  place 
where  ships  wait  to  go  to  a  bertb,  and  not  a  place 
where  ships  usually  discharge.  Up  to  1908  this 
position  would  arise  in  cases  where  the  ship  was 
charted  to  discharge  in  a  dock,  such  a*  Tap$eolt  v. 
Balfour  (27  L.  T.  Rep.  710 ;  L.  Rep.  8  CP. «) 
and  where  time  began  when  she  got  into  tbe  dock, 
although  owing  to  the  crowded  Btate  of  the  dock 
she  could  not  get  to  her  discharging  berth. 

I  should  be  surprised  to  find  tbat  in  praotice  it 
was  ever  thought  necessary  for  the  ship  as  soon 
as  she  entered  the  dock  to  rig  her  discharging 
gear,  and  get  men  to  do  her  part  of  the  discharging 
on  board,  before  ber  time  could  begin  to  run,  , 
though  it  was  well  known  that,  at  the  place  where 
she  was,  discharging  would  not  take  place.  Such 
a  requirement  would  be  quite  unbusinesslike. 
Tbe  question  assumed  a  mucb  wider  aspect  when 
in  ly07  the  decision  of  the  Court  of  Appeal  in 
Leonit  Steamship  Company  v.  Bank  («up.)  in- 
troduced some  certainty  into  a  law  at  that  time 
confused  by  a  number  of  very  contradictory 
decisions. 

The  practical  question  of  business  was  on  whom 
should  the  risk  of  losing  time,  in  waiting  till  a 
berth  was  ready,  fall,  on  the  goods  owner  or  the 
shipowner.  When  the  charter  was  to  a  dock, 
time  began  when  tbe  ship  got  into  the  dock 
though  a  be  had  to  wait  for  a  berth,  and  the  risk  of 
of  loss  of  time  *as  placed  on  the  goods  owner. 
When  tbe  charter  was  to  a  "berth  as  ordered," 
time  did  not  begin  till  tbe  vessel  reached  the 
berth  though  the  goods  owner  ordered  a  berth 
which  tbe  shipowner  could  not  reach  at  once, 
and  tho  risk  of  loss  of  time  was  placed  on  the 
shipowner.   On  whom  did  the  risk  fall  when  tbe 
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ahip  was  chartered  to  a  port  and  the  goods  owner 
had  the  right  to  name  the  berth  ia  the  port  to 
which  the  ahip  should  go  ?  The  Court  of  Appeal 
in  Leonis  Steamship  Company  v.  Rank  {tup.)  held 
(hit  the  time  began  when  the  ship  had  reached 
the  port  in  the  commercial  sense,  where  she  was 
at  the  disposal  of  the  charterer  "  as  a  ship  ready 
as  far  as  ahe  is  concerned  to  discharge,"  though 
not  at  the  discharging  berth  :  per  Buckley  L.J. 
This  decision  at  once  added  largely  to  the  number 
of  cases  where  time  would  begin  before  the  ahip 
was  at  her  discharging  berth.  And  I  cannot  bring 
myself  to  hold  that  ic  was  neceisary  for  such  a 
ship  before  her  time  would  begin— 'that  is,  when 
the  risk  of  loaa  of  time  is  transferred  to  the  goods 
owner— to  make  preparations  for  discharging  at 
a  place  where  on  the  hypothesis  discharging  will 
not  take  pldce.  In  Ltonit  Steamship  Company  v. 
Bank  (sup.)  time  began  while  the  vessel  was 
lying  in  the  river  Parana,  where  ships  were  usually 
loaded  when  they  got  alongside  quays  and  pier*. 
I  do  not  think  any  court  containing  judges  so 
conversant  with  commercial  matters  as  Lord 
Alverstone  and  Kennedy  L.J.  would  have  held 
the  ship,  when  her  time  began  in  the  river,  was 
required  to  have  ber  derricks  rigged  and  men  on 
board  to  do  work,  whioh  work  oould  not  be 
required  till  she  got  alongside  the  pier.  Where 
time  begins  at  a  utoal  discharging  place  1  think 
it  may  well  be  that  the  ship  must  then  be 
ready  for  a  state  of  things  whioh  may  at  onoe 
happen.  But  when  the  ship's  time  begins  at  a 
place  whioh  is  not  a  usual  discharging  berth  (and 
■be  cannot  be  required  to  discbarge  at  any  other 
place)  I  think  her  obligation  to  be  ready  to 
discharge  ia  fulfilled  if  she  is  free  from  customs  or 
quarantine  restrictions  and  ready  to  proceed  to 
ber  actual  discharging  berth  and  to  bo  ready  to 
discbarge  when  she  reaches  it. 

If  this  is  so,  unlets  the  buoys  in  Avonmouth 
dock  were  a  usual  discharging  place,  the  ship 
was  not  bound  to  rig  her  stevedore's  gear  and 
have  her  stevedores  on  board  for  her  work  while 
lying  there  in  order  that  ber  time  should  begin. 
The  risk  of  loss  of  time  while  waiting  there  for  a 
discharging  berth  would  under  the  decision  in 
Ltonit  Steamship  Company  v.  Bank  (tup.)  be  On 
the  cooda  owners. 

As  to  the  receivers  of  grain,  I  am  cloar  that 
they  did  not  intend  to  take  delivery  at  the  buoys, 
or  treat  the  buoys  as  a  discharging  berth, 
however  ready  the  ship  was.  They  had  placed 
their  share  of  the  discbarge  in  the  hands  of  the 
deck  authorities,  and  those  authorities,  who  were 
trying  to  est  up  a  custom  that  time  did  not 
begin  till  the  vessel  reached  the  quay,  wrote  on 
the  3rd  Nov.:  "We  oannot  depart  from  the 
principle  that  the  steamer's  time,  so  far  as  the 
dock  committee  is  concerned,  oommences  from 
the  time  that  the  steamer  is  in  berth  and  ready  to 
deliver.  This  was  not  till  the  morning  of  the  3rd 
Nov." 

The  case  of  the  linseed  is  more  difficult,  as  the 
linseed  was  going  into  lighters;  and  the  receiver 
of  the  linseed  gave  very  contradictory  evidence. 
"The  Btevodores  had  not  pot  in  their  gear.  If 
they  had  we  should  have  taken  delivery  at  the 
buoys."  **  We  arranged  we  oould  not  work  at 
the  buoys ;  neither  of  us  oould."  "  I  did  not 
aean  we  were  ready  to  have  taken  delivery  at  the 
buoys."  It  is  clear,  however,  that  the  linseed 
receivers  never  naked  for  delivery  at  the  buoys, 


or  sent  to  take  dolivery;  and  I  am  not  fn'isfied 
on  the  evidence  that  the  buoya  were  a  usual  place 
of  discharge  for  linseed.  I  think,  therefore,  time 
began  to  run  when  the  ahip  reached  the  buoys, 
and  the  ship  was  ready  to  disoharge,  in  the  seme 
explained,  but  as  it  would  take  bait  a  day  to  rig 
the  stevedore's  gear  I  think  the  amount  recovered 
should  only  be  seven  days'  demurrage,  or 


3711.  Is.  94.,  for  whioh  sum  judgment  should  be 

the  costs  here  and 

below. 


entered  for  the  plaintiffs  with 


It  was  argued  that  the  principle  of  Budgett  v. 
Binning  ton  (sup.)  that  in  a  fixed  time  charter  the 
goods  owner  is  not  excused  by  the  inability  of 
the  shipowner  to  perform  his  work  when  the 
time  has  begun  to  run,  unless  such  inability 
arises  from  the  default  of  the  shipowner  or  his 
servants  and  prevents  the  goods  owner  from 
fulfilling  his  part  of  the  work,  applies  also  when 
the  shipowner's  inability  is  in  existence  at  the 
commencement  of  the  lay  days.  It  is  not 
necessary  to  decide  this  point  now,  though  it  and 
the  effect  of  the  decision  in  Budgett  v.  Binnington 
{tup.)  may  require  consideration  on  some  future 
occasion. 

The  appeal  must  be  allowed  with  the  result 
stated  above.  Apptal  allowed. 

Solicitors  for  the  plaiatifff,  Uolman,  Fenviek, 
and  IFtUan. 

Solicitors  for  the  defendants,  Downing,  Handcvek, 
and  Co. 


HIGH   COURT  OF  JUSTICE. 


KING'S  BENCH  DIVISION. 

Monday,  March  19,  1917. 

(Before  Atkin,  J.) 

Thomas  e.  Tin   and   Wbab  8txamship 
F&bioht  Inbcbanck  Association,  (a) 

Imuranct — Time  policy — Ship  unseaworthy  in  two 
particulars— Assured  privy  as  to  one  only— Lots 
caused  by  unseatrorthmess  to  which  assured  not 
privy — Liability  of  insurer— Marine  Insurance 
Act  1906  (6  Bdve.  7,  a  41),  s.  39,  sub*.  5. 

Sect.  39,  subject.  5,  o/  the  Marine  Insurance  Act 
1906  provides  that  in  a  time  policy".  .  .  where, 
with  the  privity  of  the  assured,  the  sltip  it  sent  to 
sea  in  an  unseaworthy  state,  the  insurer  is  not 
liable  for  any  loss  attributable  to  unseaworthi- 
ness," 

A  ship  insured  by  a  time  polk;/  was  sent  to  tea  in 
an  unseaworthy  state  in  t<vo  particulirs  (1) 
insufficiency  of  crew,  (2)  unfitness  of  hull.  The 
assured  was  privy  to  (I),  but  was  not  privy  to  (2). 
The  lots  o/  the  ship  was  canted  by  ths  unfitness,  of 
the  hull,  to  which  ths  assured  was  not  privy. 

Held,  that  the  insurer  was  not  protected  by  the  sub- 
section, and  the  assured  was  entitled  to  recover  on 
the  policy. 

Spkcial  case  stated  by  an  umpire. 

The  claimant,  H.  S.  Thomas,  was  the  manager 
of  the  Bteamsbip  Duntley.  By  a  policy  of  marine 
insurance  dated  the  20th  Feb.  19ll  he  was 
insured  by  the  respondents  from  the  20th  FeK 


bj  W  V.  Bail,  Esq  ,  H*rrUtjr-*V  U w. 
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1911  to  the  20th  Feb.  1912  in  respect  of  the 
Dunalty  "on  brokerage,  profits,  advances,  contribu- 
tions to  and  premiums  of  insurance  and  disburse- 
ments in  the  torn  of  500i.  payable  in  the  event 
only  of  actual  or  constructive  total  loss."  The 
policy  provided  for  the  settlement  of  disputes  by 
arbitration.  A  dispute  arose  between  tb«  parties, 
and  was  referred  to  arbitration.  The  arbitrators 
not  agreeing,  tbe  dispute  was  referred  to  an 
umpire,  who  made  his  award  in  the  form  of  a 


The  Marine  Insurance  Aot  1906  provides: 

Seot.  39,  sub-sect.  5.  In  a  time  polioy  there  is  no 
implied  warranty  that  the  ship  shall  be  seaworthy  at 
aiiy  stage  of  the  adventure,  but  when,  with  the  privity 
of  the  assured,  tho  ship  in  Bent  to  sea  in  an  unseaworthy 
state,  the  insurer  is  not  liable  for  any  loss  attributable 
to  unseaworthiness 

The  umpire  found  the  following  facte:  The 
Duneley,  while  on  a  voyage  from  Port  Talbot  with 
a  cargo  of  coal  to  Nantes,  grounded  in  tbe  river 
Loire  on  the  3rd  July  1911,  and  remained  aground 
till  the  8th  July.  After  being  refloated  she  pro- 
ceeded  on  her  voyage  to  Nantes,  where  she 
discharged  her  cargo  and  loaded  a  cargo  of  iron  for 
Rotterdam.  She  was  examined  by  a  Lloyd's 
surveyor,  who  reported  that  she  was  in  a  fit  con- 
ditition  to  make  tbe  voyage  from  Nan  tea  to 
Rotterdam.  On  her  way  down  tbe  Loire  she 
on  the  22nd  July  took  the  ground,  but  was  able  to 
proceed  to  Rotterdam,  where  she  dischaged  her 
cargo.  She  then  returned  to  tbe  Bristol  Ohannel, 
and  was  sent  to  Appledore  to  be  docked.  Ab, 
however,  there  was  no  dock  available  at  Appledore 
the  claimant  on  the  29th  Aug.  sent  her  to 
Birkenhead  with  a  crew  made  up  of  the  captain 
and  seven  runners.  During  the  voyage  she 
sprung  a  leak  and  was  lost  from  a  peril  covered 
by  the  policy. 

The  umpire  found  that  the  cause  of  tbe  leak 
and  of  the  consequent  loss  of  the  ship  was  the 
damage  and  straining  whioh  the  had  undergone 
through  grounding  in  the  Loire  in  tbe  previous 
month,  and  that  by  reason  of  Buch  damage 
Bhe  was  at  the  time  she  left  Appledore  unfit 
for  the  voyage  to  Birkenhead,  but  that  the 
claimant  was  not  aware  of  suoh  damage  and  was 
not  privy  to  sending  the  ship  to  eea  in  an  unsea- 
worthy condition  so  far  as  that  damage  was 
concerned.  The  umpire  also  found  that  tbe 
Dumky  left  Appledore  with  an  insufficient  crew, 
and  that  the  claimant  was  privy  to  sending 
tbe  ship  to  sea  with  an  insufficient 
but  that  the  insufficiency  of  the  crew  did  not 
cause  or  contribute  to  the  loss  of  the  Duntley. 
He  awarded  that  tbe  claimant  was  entitled  to 
recover  for  a  total  loss  under  the  policy. 

Stuart  Bevan  for  the  respondents. 

t.  D.  MacKinnon,  K.O.  and  W.  N.  Raeburn,  for 
the  claimant,  were  not  called  upon  to  argue. 

Atkin,  J.— The  claimant  was  insured  by  tbe 
respondent  company  "on  brokerage,  profits, 
advances,  contributions  to  and  premiums  of 
insurance  and  disbursements  payable  in  the  event 
only  of  actual  or  constructive  total  loss  "  in  respect 
of  the  ship  Dunsley  whioh  was  totally  lost  on 
a  voyage  from  Appledore  to  Birkenhead.  Disputes 
having  arisen  between  the  parties,  the  matter  was 
referred  to  arbitration.    The  umpire  in  that 


arbitration  found  that  the  Duneley 
Appledore  was  unseaworthy  in  two  respects — (1) 
she  was  unfit  for  the  voyage  in  consequence 
of  damage  which  she  had  sustained  in  consequence 
of  having  twice  taken  the  ground  during  voyages 
in  the  preceding  month,  and  (2)  her  crew  was 
insufficient.  He  further  found  that  tbe  claimant 
was  not  privy  to  the  unseaworthiness  of  tbe  ship 
with  regard  to  ber  hull,  but  was  privy  to  the 
insufficiency  of  tbe  crew  on  the  voyage  from 
Appledore.  He  also  found  that  tbe  loss  was 
wholly  attributable  to  tho  unfitness  of  her 
hull  in  consequence  of  the  damage  she  had 
sustained  when  she  grounded  on  the  previous 
voyages,  and  that  the  insufficiency  of  tbe  crew 
did  not  in  any  way  cause  or  contribute  to  her 
loss. 

The  claimant  having  made  a  claim  under  the 
polioy,  the  respondents  rely  upon  sect.  89,  scb- 
seot  5,  of  the  Marine  Insurance  Act  1906  and 
say  that  it  relieves  them  from  liability.  The 
section  provides  that:  "  In  a  time  policy  there  is 
no  implied  warranty  that  the  Bhip  Bhall  be  sea- 
worthy at  any  stage  of  the  adventure,  but  where, 
with  the  privity  of  the  assured,  the  ship  is  sent 
to  sea  in  an  unseaworthy  state,  the  insurer  is  not 
liable  for  any  loss  attributable  to  unseaworthi- 
ness." Tbe  respondents  contended  that  they 
were  not  liable,  inasmuch  as  the  ship  was  sent  on 
her  voyage  in  an  unseaworthy  condition  with  the 
privity  of  the  assured,  namely,  with  an  insufficient 
crew,  and  that  she  was  lost  owing  to  her  unsea- 
worthiness, though  the  unseaworthiness  was  in 
another  respect,  namely,  in  respect  of  tbe  unfitness 
of  her  hull.  In  my  view,  however,  that  is  not 
the  proper  construction  of  the  sub  section.  I 
think  it  means  that  tbe  insurer  is  not  to  be  liable 
for  a  loss  attributable  to  unseaworthiness  to 
whioh  the  assured  was  privy.  In  the  case  of 
insurance  under  a  time  policy  the  intention  of  the 
Legislature  was  that  the  assured  should  be  unable 
to  recover  in  respect  of  a  loss  occasioned  by  his 
own  fault.  That  was  the  rule  previous  to  tbe 
Act.  In  order  to  prevent  the  assured  recovering 
under  a  time  policy  it  was  always  necessary  to 
show  that  the  loss  was  the  result  of  some  miscon- 
duct on  the  part  of  assured.  The  statute  has 
now  defined  the  degree  of  misconduct  necessary 
to  prevent  the  assured  recovering  as  being  the 
sending  of  the  ship  to  sea  in  an  unseaworthy 
state  with  the  privity  of  the  assured.  When  a 
ship  is  sent  to  sea  in  a  state  of  unseaworthiness 
in  two  particulars,  and  the  assured  is  privy  to  the 
one  ana  not  to  the  other,  the  insurer  is  not  pro- 
tected unless  the  loss  is  caused  by  the  particular 
unseaworthiness  to  which  the  insurer  was  privy. 
Tbe  contrary  construction  of  the  section  is 
unreasonable.  For  example,  if  a  Bhip  were  sent 
on  a  voyage  with  a  defective  equipment  and 
subsequently  during  the  oourse  of  the  voyage 
became  unseaworthy  in  some  wholly  different 
aspect  whioh  caused  her  loss,  according  to  tbe 
respondents'  contention  tbe  assured  could  not 
recover.  In  my  opinion,  the  construction  which 
the  umpire  has  put  upon  the  sub-section  is  oorrect 
There  must  therefore  be  judgment   for  the 


Judgment  for  claimant. 

Solicitors  for  the  claimant,  Ravole,  Johnitons, 
and  Co.,  for  J.  Harvard  Davit,  Cardiff. 

Solicitors  for  the  respondents,  Waltone  and  Co. 
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of  the  vessel  thereunder  were  upon  the  terms  of 
the  form  of  Admiralty  charter  known  as  T  99,  a 
print  of  which  was  annexed  to  and  formed  part 
of  the  case. 

The  relevant  articles  of  the  Admiralty  charter 
were  a«  follows : 

Art.  19.  The  risk*  of  war  which  are  taken  by  the 
Admiralty  ere  those  risks  which  weald  be  excluded 
from  aa  ordinary  English  policy  of  marine  insurance  by 
the  following  or  similar  but  not  more  extensive  dans* — 
Warranted  free  of  capture,  seizors,  and  detention,  and 
tho  oonsoqueaeee  thereof,  or  of  any  attempt  thereat, 
piracy  exo9pt«d.  and  also  from  all  consequences  of  hos- 
tilities or  warlike  operations,  whether  before  or  after 
declaration  of  war.  Sacb  risks  are  taken  by  the  Admi- 
ralty on  the  ascertained  value  of  the  steamer,  if  she  be 
totally  lost  at  the  Urns  of  snob  lose,  or  if  she  b*  iojored 
Oil  the  ascertained  value  of  aaoh  injury.  8honld  a  dispute 
arise  ae  to  the  value  of  the  steamer  the  same  shall  be 
settled  as  laid  down  in  clause  31. 

Art  31.  Any  dispute  ariiiog  under  this  charter  shall 
be  referred  under  the  provisions  of  the  Arbitration  Act 
1889  or  any  amendment  thereof  to  the  arbitratioa  of  two 
persons,  one  to  be  nomi  Dated  by  the  owners  and  the 
other  by  the  Admiralty,  and  should  such  arbitrators  be 
unable  to  agree  the  dec  si  on  of  an  umpire  whom  they 
must  elect  shall  be  final  and  binding  npon  both  partiex 
hereto,  and  it  is  further  mutually  agreed  that  suoh  arbi- 
tration shall  be  a  condition  precedent  to  the  commence- 
ment of  any  actios  at  law. 


K.B.  Div.] 


Tuesday,  Jfay  8,  1917. 
(Before  Lord  Reading,  O.J.,  Ridi.it  and 

AVOET,  JJ.) 
AdmIEALTT  OOMMI88IO»EE8  V.    ROPNBB  AND 

Oo.  (o) 

Requisitioning  by  Admiralty — Contract — Admiralty 
charter-party — Term* — Jx>*»  of  ship — Claim  by 
shipowners — Claim  for  interest  on  unpaid  balance 
of  value  of  ship— Whether  charter-party  is  policy 
of  marine  insurance— Citil  Procedure  Aa  1833 
(3  dc  4  Will.  4,  c  42),  «e.  28,  29— Marine  Insut- 
once  Act  1906  (6  Edw.  7,  c  41),  ss.  1,  22,  23 

in  the  month  of  Jan.  191 5  the  Admiralty  requisition  td 
o  certain  steamship.  There  was  no  charter-parly 
signed,  tut  it  teas  agreed  between  the  Admiralty 
Commissioner i  and  the  steamship  owners  that  the 
terms  of  the  requisitioning  should  be  those  which 
vers  contained  in  the  ordinary  Admiralty 
charter-party  known  as  T  99.  The  steamship 
was  captured  and  destroyed  by  an  enemy 
cruiser  in  Jan.  1916.  The  Admiralty  paid  a 
certain  sum  on  account  in  respect  of  the  lost  in 
March  1916,  and  a  further  sum  in  Aug.  1916. 
These  two  sums  were  alleged  by  the  shipowners  to  I 
be  inadequate,  and,  in  accordance  with  the  terms  of 
the  charter-party  T  99,  the  dispute  was  referred  to 
arbitration.  In  the  course  of  the  arbitration  it 
was  found  that  the  value  of  the  steamship  was  in 
excess  of  the  amount  piid  by  the  Admiralty.  The 
shipowners  claimed  this  difference,  and  in  addition 
they  claimed  interest  upon  the  unpaid  part  of  the 
value  of  the  steamship  from  the  dots  of  the  loss 
until  the  date  of  the  payment.  The  claim  to 
interest  wae  based  upon  three  grounds  :'  (1)  Under 
the  general  law ;  (2)  tiarfev  an  implied  promise  to 
pay  in  the  ordinary  course  of  business  between  the 
parties;  and  (3)  under  the  provisions  of  the  Civil 
Procedure  Act  1833  (3  <fe  4  Wilt.  4,  e.  42),  whereby 
interest  is  recoverable  in  all  actions  on  policies 
of  insurance  made  after  the  passing  of  the  Act.  It 
was  contended  on  this  third  point  that  the 
Admiralty  occupied  a  position  analogous  to  that 
of  underwriters,  and  that  the  charter-party  wot 
{inter  alia)  a  policy  of  marine  insurance. 

Held,  that  there  were  no  grounds  upon  which  interest 
was  payable  under  the  circumstances  of  the  case. 
The  parties  were  bound  entirely  by  the  terms  of  the 
diarter -party  T  99,  which  was  a  charter-party 
simply  for  the  hire  of  the  Steamship,  and  that 
document  did  not  comply,  by  Us  provisions, 
with  any  of  the  essential  sections  of  the  Marine 
Imuranse  Act  1906,  so  as  to  make  it  a  policy  of  I 
marine  insurance.  The  Civil  Procedure  Act  1833 
had  therefore  no  application  to  the  case.  The 
alleged  agreement  to  pay  interest  in  the  course  of 
business  wae  of  no  substance,  and  was  not 
supported  by  the  facts. 

Spbciai.  case  stated  by  an  umpire  for  the  opinion 
of  the  High  Court. 

On  or  about  the  26th  Jan.  1915  the  Dromonby, 
e  steamship  belonging  to  Sir  R.  Ropner  and  Oo. 
Limited,  wae  requisitioned  for  the  use  of  Hie 
Msjaety  by  the  commissioners  ior  executing  the 
office  of  Lord  High  Admiral  of  the  United  King- 
dom of  Great  Britain  and  Ireland.  No  charter- 
party  or  other  form  of  agreement  wae  signed 
regulating  the  terme  upon  whioh  the  Dromonby 
wis  requisitioned,  bnt  it  was  sgreed  between  the 
partiee  that  the  requisition  and  the  employment 

<•>  Baported  bv  J.  A  SLatm.  Kaq.,  Barrister  at-Lew. 

Voi*  XIV.,  N.  8. 


On  or  abont  the  13th  Jan.  1916  the  Dromonby, 
whilst  employed  by  the  Admiralty  under  the 
requisition,  wae  totally  lost  by  a  risk  of  war — 
namely,  by  being  captured  and  sank  by  a  German 
anxiliary  cruiser.  Disputes  then  arose  between  the 
partiee  as  to  th>  value  of  the  steamer  and  as  to 
the  right  of  the  owners  to  receive  payment  to  the 
amount  of  the  value  with  interest  from  the  date 
of  the  loss  to  the  date  of  settlement.  Two  arbi- 
trator s  were  appointed  in  accordance  with  the 
terme  of  the  Admiralty  oharter  and  an  umpire 
elected  by  them,  and  by  request  of  the  partiee  the 
umpire  eat  with  the  arbitrators  to  hear  the 
evidence  and  the  arguments  of  the  partiee  not* 
withstanding  that  the  arbitrators  had  not  then  besn 
v.nablo  to  agree.  At  the  bearing,  the  Admiralty 
by  tbeir  counsel  requested  that  a  special  case 
should  be  stated  for  the  opinion  of  the  court  by 
the  arbitrators,  or,  in  the  event  of  their  disagree- 
ment, by  the  umpire  ae  to  the  right  of  the  owners 
in  law  to  claim  interest  as  aforesaid,  and  the 
present  case  was  stated  pursuant  to  snch  request. 
The  arbitrators  were  unable  to  agree  as  to  the 
value  of  the  Dromonby  at  the  time  of  her  loss,  and 
accordingly  the  umpire  took  npon  himself  the 
burden  of  the  reference  and  stated  the  case.  The 
umpire  found,  in  addition  to  the  facta  already  sot 
oat,  (a)  that  the  value  of  the  Dromonby  at  the 
time  of  her  loss  wae  72,3001,  and  (b)  that  on  the 
18th  March  1916  a  sum  of  60,000/.  wae  paid  by  the 
Admiralty  to  the  owners  on  account,  and  on  the 
2 1st  Aug.  1916  a  further  aum  of  12,5002. 

The  owners  relied  in  support  of  their  claim  for 
interest  both  on  the  general  law  and  the  provi- 
sions of  the  Civil  Procedure  Act  1833  (3  A  4  Will.  4, 
a.  42),  and  also  on  a  course  of  business  between 
the  parties  whereby,  at  they  alleged,  interest  had 
been  allowed  end  paid  in  similar  cases  between 
the  same  parties. 

The  Admiralty  contended  that  neither  under 
the  general  law  nor  under  the  statute  of  1833 
were  the  owner*  entitled  to  interest  nor  could 
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any  bo  awarded,  and  that  the  statute  did  not 
affect  or  apply  to  the  Admiralty  as  representing 
the  Crown.  They  further  contended  that  there 
was  no  course  of  business  material  to  the  owners' 
claim  in  the  present  case. 

As  to  the  "course  of  business,"  there  was  a 
finding  in  the  special  case  that  interest  at  the 
rate  of  4  per  cent  had  been  allowed  by  the 
Admiralty  in  the  case  of  four  other  ships 
belonging  to  the  same  owners  whilst  under 
requisition  by  the  Crown,  but  these  fonr  had  all 
been  requisitioned  subsequently  to  the  Dromonby 
There  had  been  no  loss  by  war  risks  of  any  vessel 
belonging  to  the  owners  whilst  under  requisition 
prior  to  the  requisition  of  the  Dromonby. 

The  questions  for  the  opinion  of  the  High  Court 
were  whether  in  the  circumstances  above  set  out 
the  owners  were  in  law  entitled  to  interest,  or 
whether  under  the  circumstances  interest  could 
lawfully  be  allowed  or  damages  in  the  nature  of 
interest  could  lawfully  be  given. 

Bv  the  Ciril  Procedure  Act  1833  (3  A  4  Will.  4, 
c  42),  it  is  provided : 

Sect.  28.  Upon  all  debts  or  Hams  certain,  payable  at 
i  or  otherwise,  the  jury,  on  the  trial  of  any 
ny  inquisition  of  damages,  may,  if  they 
think  fit,  allow  interest  to  the  creditor  at  a  rate  not 
exceeding  the  current  rate  of  interest  from  the  time 
when  such  debts  or  earns  certain  were  payable,  if  suoh 
debts  or  sums  be  payable  by  virtue  of  some  written 
instrument  at  a  certain  time,  or  if  payable  otherwise, 
then  from  the  time  when  demand  of  payment  shall 
have  been  mado  in  writing,  so  at  such  demand  shall 
give  notioe  to  the  debtor  that  interett  will  be  claimed 
from  the  date  of  such  demand  until  the  term  of  pay- 
ment :  provided  that  interest  shall  be  payablo  in  all 
cases  in  whioh  it  is  now  payable  by  law. 

Sect.  29.  The  jury  on  the  trial  of  any  issue,  or  on  any 
inquisition  of  damages,  may,  if  they  shall  think  fit, 
give  damages  in  tbe  nature  of  interest,  over  and  above 
the  value  of  the  goods  at  the  time  of  the  conversion  or 
seizure,  in  all  actions  of  trover  or  trespass  d«  bonit 
atporlatiit,  and  over  and  above  the  money  reoovorable 

passing  of  this  Act. 

By  the  Marine  Insurance  Act  1906  (6  Edw.  7, 
c.  41),  it  is  provided : 

Sect.  1.  A  contract  of  marine  insurance  is  a  contract 
whereby  the  insurer  undertakes  to  indemnify  the 
assured,  in  manner  and  to  the  extent  thereby  agreed, 
against  marine  loss,  that  is  to  say,  the  losses  inoident 
to  marine  adventure. 

Sect.  22.  Subject  to  the  provisions  of  any  statute,  a 
eon  tract  of  marine  insurance  is  inadmissible  in  evidence 
unless  it  is  embodied  in  a  marine  policy  in  accordanoo 
with  this  Aot.  The  policy  may  be  executed  and  issued 
either  at  the  time  when  the  contract  is  concluded  or 
afterwards. 

Snot.  23.  A  marine  polioy  mmt  specify — (1)  Tbe 
name  of  tbe  assured,  or  of  some  person  who  effects  the 
insurance  on  bis  behalf;  (2)  the  subject-matter 
insured  and  the  risk  insured  against ;  (3)  the  voyage,  or 
period  of  time,  or  both,  as  tbe  case  may  be,  covered  by 
the  insurance ;  (4)  tbe  sum  or  snms  insured ;  (5)  the 
namo  or  names  of  the  insurers. 

The  Solicitor  General  (Sir  Gordon  Hewart, 
K.C.)  and  Dunlop  for  the  plaintiffs. — There  was 
nothing  at  all.nnder  tbe  circumstances  to  make 
the  Admiralty  liable  to  pay  tbe  interest  claimed, 
either  under  the  general  law  or  under  an  implied 
promise.  The  contentions  on  the  part  of  the 
defendants  were  not  in  any  way  supported  by  tbe 
facts.    There  remained,  therefore,  'the  third 


ground  of  complaint,  which  depended  entirely 
upon  sect  28  of  the  Civil  Procedure  Aot  1833. 
But  any  claim  of  that  kind  was  disposed  of  by 
the  judgments  in  the  case  of  London,  Chatham, 
and  Dover  Railway  Company  v.  South- Eattern 
Railway  Company  (69  L.  T.  Rep.  637 ;  (1893) 
A  0. 429). 

Leek,  K.O.  and  L*  Quetne  for  the  defendants.— 
The  terms  of  the  contract  which  had  to  be 
construed  wore  contained  in  the  form  of  charter- 
party  known  as  T  99.  The  material  clause  was 
olauae  19.  That  showed  that  the  Admiralty  in 
this  contract  were  taking  certain  extra  risks  to 
which  the  ship  would  be  exposed  after  being 
requisitioned.  Tbe  Admiralty,  therefore,  were  in 
the  position  of  underwriters,  and  in  the  ordinary 
course  of  business  tbe  underwriters  might  be 
liable  to  pay  interest.  This  charter-party  waa 
really  a  contract  of  marine  insurance,  as  it 
satisfied  tbe  requirements  of  the  definition  given 
in  the  Marine  Insurance  Act  1906.  There  could 
be  no  doubt  that  tbe  parties  intended  it  to  be 
such  a  contract.  In  any  case,  however,  as  the 
Admiralty  had  paid  interest  in  respect  of  other 
vessels  which  had  btien  requisitioned  and  lost, 
the  shipowners  were  entitled  to  assume  that  it 
would  be  paid  in  the  case  of  the  Dromonby.  The 
following  case  was  referred  to  in  the  course  of 
the  argument : 

Horns  Marine  Insurance  Company  v.  Smith,  78 
L.  T.  Rep.  734  ;  (1898)  2  Q.  B.  351. 
The  Solicitor- General  in  reply.  —  However 
willing  the  Admiralty  might  have  been  at  one 
time  to  pay  interest,  the  position  had  changed, 
and  there  was  no  ground  for  inferring  that 
interest  would  be  paid  in  every  case  on  the  value 
of  a  ship  which  had  been  requisitioned  and 
subsequently  lost.  The  contract  under  which 
the  Admiralty  took  the .  ship  waa  extremely 
favourable  to  the  shipowners,  and  the  only  claim 
that  oonld  really  be  put  forward  was  one  for  the 
value  of  the  ship  at  the  time  when  it  was  lost. 
It  was  not  to  be  lost  sight  of  that  under  tbe 
special  circumstances  the  value  of  the  ship  was 
continuously  rising  after  the  date  of  the  requi- 
sition. By  no  stretch  of  construction  of  tbe 
charter-party  could  the  contract  between  the 
parties  be  held  to  be  one  of  insurance.  The 
requisites  of  every  polioy  of  marine  insurance 
were  sot  out  in  sects.  22  and  23  of  the  Marine 
Insurance  Act  1906,  and  in  the  present  instance 
these  requisites  were  entirely  wanting. 

Lord  Bkadinq,  CJ. — This  case  raises  an 
interesting  point  which  is  apparently  of  con- 
siderable importance  to  shipowners,  whose  ships 
are  requisitioned  by  the  Government  under  the 
proclamation  of  the  3rd  Aug.  1914.  The  point 
at  isBuo  is  whether  or  not  the  shipowner,  in  the 
event  of  the  loss  of  the  vessel  whilst  under  requisi- 
tion by  His  Majesty's  Government,  can  recover 
interest  on  the  ascertained  value  of  the  ship  at 
the  time  of  lots  from  the  time  of  loss  until  the 
date  of  payment 

The  case  has  been  very  well  argued,  and  the 
points  raised  are  quite  dear.  The  question  turns 
entirely  upon  the  language  of  the  document 
between  the  parties.  It  is  a  charter-party  entered 
into  by  tbe  Admiralty  with  the  shipowner,  under 
whioh  his  vessel  waa  requisitioned,  and  the 
material  clause  is  clause  19.  Now,  broadly 
speaking,  this  charter-party  —  the  clauses  of 
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which  have  been  read  several  time*— makos  it 
plain  that  the  shipowner  takes  upon  himself  all 
marine  risks  as  ordinarily  understood  in  the 
shipping  world  and  in  the  marine  insurance 
world.  No  question  arises  with  regard  to  that. 
The  war  risk,  damage  or  Iobq  of  the  ship,  is  taken 
in  express  terms  by  the  Admiralty,  and  the 
Admiralty  has  undertaken  that  such  risks — that 
is,  the  war  risks — are  taken  by  the  Admiralty 
on  the  ascertained  value  of  the  steamer  if  she  be 
a  total  loss  at  the  time  of  such  loss,  or  if  the 
be  injured  on  the  ascertained  value  of  such 
injury. 

The  shipowners  say  that  the  vessel  here,  the 
Dromonby,  having  been  lost,  and  the  value  having 
been  ascertained  by  the  arbitrators  at  72,500/., 
certain  payments  having  been  made  on  account 
since  the  loss,  they  are  entitled  to  be  indemnified 
for  the  loss  to  any  extent  of  recovering  not  only 
the  balance  of  the  ascertained  value  of  the  ship, 
but  interest  calculated  on  the  ascertained  value  of 
the  ship  from  the  time  she  was  lost,  and  allowing 
for  the  psyments  made  on  account  until  the  final 
payment  They  base  this  claim  on  three  grounds. 
First,  they  Bay  this  clause  19  amounts  to  a  policy 
of  insurance  made  by  tho  Admiralty  to  the  ship- 
owners,  and  tbey  are  bound  to  say  that  in  order 
to  maintain  their  claim  under  sect.  29  of  tho  Act 
:5  .V  4  Will.  4,  c  42,  because  by  that  Act  the 
Legislature  says  that  over  and  abovo  the  money 
recoverable  in  actions  on  policies  of  assurance,  the 
jury  may  give  interest,  and,  if  this  is  a  policy  of 
assurance,  Mr.  Leek,  for  the  shipowners,  will  have 
established  bis  right  to  payment  of  interest  if  the 
arbitrators  think  fit 

But  I  am  of  opinion  that  this  contract  is  not  a 
policy  of  assurance.  It  is  a  charter-party.  It  is 
a  contract  for  the  hire  of  a  vessel  by  which  one  of 
the  parties  undertakes  curtain  risks  against  which 
ordinarily  the  shipowner  would  take  out  a  policy 
of  insurance ;  and,  to  this  extent,  I  agree  with 
the  arguments  on  behalf  of  the  shipowners  that 
it  absolved  them  from  the  necessity  of  insuring 
against  war  risks,  because  the  Grown  undertook 
to  pay  if  the  vessel  was  lost  or  injured  in  con- 
sequence of  war  risks,  or  if  it  suffered  damage. 
So  far,  I  should  agree  with  the  view  that  it  is  as 
if  the  risks  were  set  out  snob  as  you  would  find 
them  enumerated  in  a  policy  of  insurance  against 
war  risks.  Now,  a  contract  of  insurance  must  be 
embodied  in  a  policy.  That  appears  by  sect  22 
of  the  Marine  Insurance  Act  1906,  and  a  contract 
of  marine  insurance  is  defined  by  seel.  1.  It  is  a 
contract  whereby  the  insurer  undertakes  to 
indemnify  tho  assured  against  marine  losses. 
That  contract  cannot  be  put  in  evidence  unless  it 
is  embodied  in  a  marine  policy.  In  order  to 
constitute  a  marine  policy  under  sect.  there 
must  be  a  coincidence  in  tho  instrument  in 
writing  of  the  five  spocifio.  essentials  set  out  in 
sect  23.  I  have  no  doubt  that  this  contract  does 
not  comply  with  the  terms  of  sect.  23.   It  is 


enough  to  say  that  it 


not  state  the  sum  or 


sums  insured,  which  is  one  of  the  essentials  under 
sub-sect.  4  of  sect.  23  of  the  Act  Moreover,  I 
shoold  be  prepared  to  hold  that  looking  at  this 
document  it  is  not  a  document  between  an 
assured  and  an  insurer,  but  that  it  is  a  document 
between  two  parties  in  respect  to  a  particular 
sobject-mattor,  which  is  the  ship.  The  contract 
means  no  mora  than  thai  one  party  to  I  ho  contract, 
who  is  to  have  the  use  of  the  subject-matter  of 


the  contract,  that  is,  the  ship,  undertakes  to  make 
good  certain  riskB  which  might  occur  without  the 
Tatter  of  the  persons,  who  is  the  owner  of  the 
veatel,  being  under  any  necessity  to  protect 
himself  by  taking  out  a  policy  of  insurance.  1 
think  therefore  that  the  first  point  fails. 

The  second  point  at  first  Mght  appears  to  be 
tho  better  view;  but  on  consideration  I  have  come 
to  the  conclusion  that  that  is  not  sound  either. 
The  argument  there  is  that,  notwithstanding  that 
this  is  not  a  policy  of  marine  insurance,  the 
obligation  undertaken  by  the  contract  is  that  tho 
Crown  will  make  good  Iobs  as  if  it  had  been  the 
insurer  of  the  vessel — in  my  view  a  contract 
which  could  quite  well  be  contained  in  a  charter- 
party  if  the  terms  permitted  of  that  construction 
— and  the  only  question  to  my  mind  which  gives 
rise  to  any  difficulty  on  this  is  as  to  the  language 
actually  adopted,  because  it  means  that  we  must 
decide  this  upon  the  language  of  the  contract, 
and  therefrom  determine  the  intention  of  the 
parties. 

I  come  to  the  concl union  that  although  tho 
Admiralty,  as  representing  the  Crown,  did  under- 
take to  make  good  war  risks  as  ordinarily 
understood  without  stating  them  in  extetuo  in 
the  contract,  tho  charter-party  iUolf  measured 
this  liability  in  tho  event  of  such  a  risk  happening 
by  the  l  nguago  which  it  adopted,  and  that 
langnuge  shows  tbit  the  value  of  the  steamer  id 
not  to  be  taken  as  a  dofinito  fixed  valuo.  It  is 
not  to  be  ascertained  as  the  value  at  tho  timo 
of  tho  charter  between  the  Government  and  the 
shipowner,  but  the  parties  agree  that  this  valuo 
is  to  be  ascertained  at  the  time  of  the  loss,  so  that 
if  the  value  of  the  steamer  increases,  as  we 
know  that  it  has,  the  result  will  be  that  the 
shipowner,  if  the  vessel  is  lost,  will  get  the 
benefit  of  that  excess  in  value  as  compared 
with  the  value  at  the  timo  of.  the  contract. 
That  is  the  measure  which,  in  terms,  the  parties 
have  stated  is  to  be  the  pecuniary  liability  upon 
the  Admiralty  if  the  vessel  is  lost.  1  think  that 
that  is  the  clear  meaning  of  the  language  which 
is  used,  and  therefore  I  decide  the  second  point 
against  the  contention  of  the  shipowners. 

The  third  point  merits  but  little  discussion.  It 
is  said  that  there  is  a  course  of  business  between 
the  purties  because  the  Admiralty  bad  on  several 
occasions  paid  interest.  To  my  mind,  there  is  no 
substance  in  that  point.  It  is  sufficient  to  say 
that  at  the  time  of  the  contract  the  Admiralty 
had  never  paid  interest.  The  first  time  that  tbey 
over  paid  interest  was  immediately  after  tho  con- 
tract was  entered  into,  and  what  we  have  to 
ascertain  is  what  wastiio  intention  of  tho  parties 
at  the  time  the  contract  was  on  to  red  into.  More- 
over, I  should  be  prepared  to  hold  that  even  if 
they  had  paid  interest  before  the  date  of  the 
charter-party  in  one  or  two  oases,  that  would  not 
be  sufficient  to  make  such  a  course  of  business  as 
would  jnstify  us  in  construing  tho  contract 
entered  into  between  tho  parties,  by  rcferenco  to 
two  or  three  isolated  instances  such  :vs  are  referred 
to. 

On  the  whole,  I  come  to  the  conclusion  that  tho 
answer  to  the  question  which  is  put  to  tin  by  tho 
learned  umpire — whether  in  the  circumstanced  tho 
owners  are  in  law  entitled  to  interest  or  whether 
interest  can  lawfully  be  allowed  or  damnges  in  tho 
nature  of  interest  can  lawfully  be  given — should 
be  in  the  negative. 
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Ridley,  J. — J  agree  with  107  Lord's  judgment 
which  be  has  given,  and  I 


and  with  the 
shall  add  nothing. 

Avort,  J.— I  agree  upon  both  points. 

•Solicitor  for  the  plaintiffs,  Treasury  Solicitor. 
Solicitors  for  the  defendant*,  BotttrelL^&ai 
Roche. 


June  13  and  14,  1917. 

(Before  Bail.ha.chb,  J.) 

France  ( Wi  lli  am),  Fib  wick,  and  Co.  Limited 
«■  North  ob  England  Protectiho  abd 
Indemnity  Association,  (a) 

Marine  in§ur once— "  Consequences  of  hostilities" 
— Ship  damaged  by  striking  wreck  0/  vessel  sunk 
by  enemy  submarine— Proximate  cause  of  damage 
—Perils  of  the  sea. 

Vessels  navigating  the  sea  must,  in  the  matUr  of 
weeks,  take  the  sea  as  they  find  it,  and  if  they 
run  upon  a  wreck  the  reason  why  the  wreck 
happened  to  be  there  is  immaterial  unlets  it  was 
actually  placed  then  as  an  act  of  hostility  for 
the  purpose  of  damaging  passing  vessels. 

The  S.  was  insured  fey  a  policy  expressed  to  cover 
"all  consequences  of  hostilities,  and  all  risks 
excluded  from  an  ordinary  policy  by  the  f.  c.  and 
e.  clause.  During  the  currency  of  the  policy  the 
S.  was  damaged  by  striking  the  submerged  wreck 
of  the  F.  which  had  been  sunk  in  shallow  water 
a  few  hours  earlier  by  an  enemy  submarine. 
Time  had  not  permitted  of  the  marking  with  a 
buoy  the  spot  where  the  F.  lay. 

Held,  that  the  sinking  of  the  F.  6y  the  enemy 
submarine  was  not  the  proximate  cause  of  the 
damage  done  to  the  S.,  which  damage  woe  not 
caused  by  a  "  consequence  of  hostilities ' 
the  meaning  of  the  policy. 

Action  tried  by  B&ilbaohe  J.  in  the  Commercial 
Hat 

The  plaintiffs,  the  owners  of  the  steamship 
Sherwood,  ware  insured  by  a  policy  issued  by  the 
defendants  which  was  expressed  to  cover  only  (a) 
the  risks  of  capture,  seizure,  and  detainment  by 
the  King's  enemies  and  the  consequences  thereof, 
or  any  attempt  thereat,  and  all  consequences  of 
hostilities  or  warlike  operations  by  or  against  the 
King's  enemies,  whether  before  or  after  declara- 
tion of  war;  and  (6)  all  risks  not  covered  by  (a), 
wbioh  were  excluded  from  recovery  under  the 
ordinary  policy  upon  hull  and  machinery  by 
reason  of  the  presence  in  suoh  policies  of  the  f.  o. 
and  a.  olauee  of  the  Institute  Clauses.  The  policy 
was  subject  to  the  rules  of  the  defendant  associa- 
tion, which  provided  that  the  Sherwood  was  to  bo 
deemed  to  be  at  all  times  folly  insured  by  an 
ordinary  policy  against  all  other  risks. 

A  boot  9  a.ni.  on  the  1st  Aug.  1915  the  steamship 
Fulgens,  coming  sooth,  was  sunk  in  shallow  water 
by  a  German  submarine  off  the  coast  of  Norfolk. 
On  the  same  day,  about  6.40  p.m.,  and  before 
there  bad  been  time  to  mark  the  spot  whore  the 
Fulgens  lay  with  a  buoy,  the  Sherwood,  going 
north,  without  negligence,  ran  upon  the  sub- 
merged wreck  of  the  Fulgens  and  sustained 
damage  to  the  amount  of  5500J.,  and  in  respect 
of  this  damage  the  plaintiff  a  brought  the  action. 


was 

ured 


ai  atoned  t-y  1.  W.  IIomw,  E*j.,  BsmsMf  at  Law. 


The  defendants  said  that  the 
not  proximately  caused  by  the  perih 
against  in  the  polioy  sued  upon. 

Roche,  K.C.  and  R.  A.  Wright  for  the  plaintiffs. 
— The  proximate  cause  of  the  damage  done  to  the 
Sherwood  was  the  hostile  act  of  the  German  sab* 
marine  in  sinking  the  Fulgens.  If  a  submarine 
attacks  ship  A  and  causes  her  to  sheer  into 
ship  B,  the  damage  to  B  would  be  a  consequence 
of  hostilities  ;  and  equally  so  if  the  submarine 
sinks  A  and,  before  there  is  time  to  buoy  the 
spot,  B  strikes  the  submerged  wreck  of  A.  The 
position  it  as  if  the  Sherwood  hsd  struck  a  mine 
instead  of  the  wreck.   They  referred  to 

Reitcher  r.  Berwick,  71  L.  T.  Rep.  238 ;  (1894)  2 
Q.B.  548; 

Leyland  Shipping  Company  t.  Norwich  Union  Firs 
Insurance  Society,  IS  Asp.  Mar.  Law  Cm*.  426; 
116  L.  T.  Bap.  327 :  (1917)  1  K.  B.  873  ; 

Ionidss  ▼.  Universal  Marine  Insurance  Company,  8 
L.  T.  Bsp.  705  ;  14  C.  B.  N.  S.  259. 

Leslie  Scott,  K.C.  and  C.  B.  Dunlop  for  the  defen- 
dants.—The  damage  to  the  Sherwood  was  not  the 

f roximale  result  of  the  sicking  of  the  Fulgens. 
f  it  is  alleged  that  event  A  ia  the  proximate 
cause  of  result  B,  in  a  case  where  a  substantial 
period  of  time  has  elapsed  between  A  and  B,  the 
assured  must  show  that  B  necessarily  results 
from  A  If  B  msy  have  been  caused  by  a  variety 
of  intervening  events,  it  is  not  shown  that  it 
results  from  A.  The  area  of  navigation  wau  wide, 
and  it  was  by  a  mere  accident  that  tbo  Sherwood 
went  over  the  wreck  of  the  Fulgent.  There  is 
no  analogy  between  this  case  and  the  striking 
of  a  hostilo  i 


jnine.  This  was  an  ordinary 
tion  of  navigation.  There  was  a  novus  casus 
interveniens  —  the  ignoranoe  <jf  the  Sherwood 
of  the  obstruction  to  navigation.  There  was  no 
continuing  cause  here  as  in  the  Leyland  case 
(tup.),  where  the  ship  was  a  doomed  and  dying 
ship  from  the  time  she  was  torpedoed.  Here 
there  were  two  fortuitous  circumstances ;  a  few 
more  feet  of  water,  or  a  swell  disclosing  the 
presence  of  the  wreck,  would  have  saved  the 
Sherwood.  If  a  German  submarine  sank  a  ship 
in  a  narrow  channel  for  the  express  purpose  of 
obstructing  the  channel,  then  different  considera- 
tions would  arise.  The  judgment  of  Scrutton, 
L.J.  in  the  Leyland  case  {sup.)  would  have  been 
in  onr  favour  here,  except  for  Jicischer  v.  Berwick 
(tup.).  The  present  case  is  of  a  sound  ship 
inadvertently  stumbling  on  the  result  of  a  past 
accident,  and  the  character  of  the  peat  accident 
is  irrelevant. 

Roche,  K.C.  in  reply.— 'This  is  really  an  appeal 
against  the  Leyland  decision  (iup.).  The  defen- 
dants' argument  is  that  which  failed  in  the 
Leyland  case.  I  agree  that  if  a  lubstantial  period 
of  time  had  elapsed  the  damage  would  have  been 
the  result  of  marine  perils,  bat  the  distinction  is 
that  here  i  here  was  no  time  to  mark  the  wreck. 
The  area  of  navigation  was  narrow,  the  Sherwood 
was  within  thethree-mile  limit  following  Admiralty 
instructions,  and  only  a  portion  of  that  limit  ia 
navigable.  The  collision  was  the  natural  and 
probable  result  of  the  sinking  of  the  Fulgens. 

Cur.  adv.  vult. 

June  14.— Baidhache,  J.  read  the  following 


judgment:— On  Sunday,  tbo  1st  Aug.  1915.  the 
steamship  Fulgens,  on  her  voyage  from  Hartlapool 
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to  London,  was  sunk  off  Palling  in  Norfolk  at  about 
9  a.m.  in  shallow  water  by  a  German  submarine. 
On  the  same  day  at  6.40  p.m.  the  plaintiffs' 
steamship  Bhencood,  on  her  Toyage  from  London 
to  Methi)  in  Scotland,  before  there  had  been  time 
to  buoy  or  otherwise  mark  the  spot  where  the 
Fulgent  lay,  and  without  negligence,  ran  apon  the 
Fallens,  made  water  fore  and  aft.  and  sustained 
particular  average  damage  to  the  amount  of 

hem. 

For  thia  sum  the  plaintiffs  sue  the  defendants, 
the  underwriters,  upon  a  war  risks  time  polioy 
dated  the  14th  June  1915.  The  polioy  is  expressed 
to  cover  risks,  inter  alia,  (a)  of  all  consequences 
of  hostilities,  and  (6)  all  risks  excluded  from 
recovery  under  the  ordinary  policies  upon  hull 
snd  machinery  by  reason  of  the  presence  in  suoh 
policies  of  the  f.  c.  and  s.  clause  of  the  Institute 
Clautes  now  in  use. 

The  question  I  have  to  determine  is  whether 
the  loss  in  this  case  is  covered  by  this  polioy  and 
is  not  covered  by  the  ordinary  marine  polioy  oon- 
tsining  the  f.  o.  and  s.  clauce.  The  authorities 
bearing  upon  the  point  have  been  so  closely 
examined  by  the  Court  of  Appeal  in  Leyland  Ship- 
ping Company  v.  Norwich  Union  Fire  Insurance 
Society  (13  Asp.  Mar.  Law  Cas.  426 ;  116  L.  T. 
Rep.  327 ;  (1917)  1  IB,  873)  that  it  would  be 
mere  pedantry  on  my  part  to  discuss  them  again. 

The  question  is  the  same  whether  one 
approaches  it  from  the  standpoint  of  whether  this 
loss  is  excluded  from  an  ordinary  marine  polioy 
containing  the  usual  f.  c.  and  s.  clause  or  from  the 
standpoint  of  whether  it  ia  within  thie  polioy. 
The  defendants'  rules,  however,  which  are  incor- 
porated into  this  polioy,  preclude  the  plaintiffs 
from  recovering  if  the  lose  is  covered  by  the 
ordinary  form  of  marine  policy  with  the  f.  c.  and 
s.  clause,  and  I  propose  to  consider  the  matter 
from  that  point  of  view. 

Now,  the  running  of  a  ship  upon  a  sunken 
wreck  is  an  ordinary  marine  peril,  and  damege 
sustained  in  consequence  of  so  doing  is  recover- 
able under  a  marine  policy.  I  agree,  however, 
with  the  plaintiffs  that  where  a  marine  policy 
contains  the  usual  f.  c  and  a,  clause  one  must 
make  further  inquiry  and  ascertain  whether  that 
marino  peril  waa  brought  into  operation  by  an 
act  of  hostility.  In  making  this  further  inquiry 
it  must  always  be  remembered  that  the  act  of 
hostility  to  be  looked  for  must  be  the  proximate 
cause.  It  is  not  sufficient  that  some  act  of 
hostility  is  one  of  the  links  in  a  chain  of  causes 
without  whioh  link  the  accident  would  not  have 
happened.  It  must  be  the  effective  proximate 
link  in  the  chain. 

I  do  not  think  there  is  any  difference  of  opinion 
ss  to  the  test  to  be  applied,  but  there  is  always 
room  for  difference  of  opinion  as  to  how  the  test 
works  out  in  the  ciroumetances  of  a  particular 
case.  In  this  ease  I  think  the  act  of  hostility,  the 
•inking  of  the  Fulgent,  was  too  remote.  I  can 
perhaps  best  explain  my  reason  for  coming  to  thia 
decision  by  two  illustrations.  Let  me  suppose  a 
torpedoed  timber  ship,  deserted  and  derelict  but 
not  sunk,  and  a  collision  in  the  dark  with 
such  a  ship.  That  would,  in  my  opinion,  be  a 
marine  peril  and  the  loss  would  be  recoverable 
under  a  marine  policy  containing  the  ordinary  f. 
o.  and  s.  olauee.  Again,  let  me  suppose  a  case 
where  there  was  a  narrow  and  shallow  entranco  to  a 
port  and  the  enemy  deliberately  sank  a  sbip  in  the 


entrance  for  the  purpose  of  damaging  any  vessel 
trying  to  make  the  port,  and  succeeded.  8uoh  a 
case  would,  in  my  opinion,  be  covered  by  this 
policy  and  not  by  a  marine  policy  with  the  f. 
o.  and  a.  clause.  This  case  seems  to  me  to  fall 
within  my  first  illustration  and  not  within  my 
second.  The  truth  obviously  is  that  the  act  of 
hostility  on  which  the  German  submarine  waa 
bent  waa  the  sinking  of  the  Fulgent.  Having 
sunk  the  Fulgent  the  submarine  had  attained  her 
end.  The  object  of  the  submarine  waa  to  sink 
the  Fuigtnt,  and  not  by  sinking  the  .Fitly***  to 
destroy  some  other  ship. 

All  that  can  be  said  in  the  plaintiffs'  favour  in 
this  case  is  that  but  for  hostilities  this  loss  would 
not  have  been  sustained ;  but  the  rule  in  insurance 
law,  that  one  must  seek  the  proximate  cause,  is  so 
rigid  that  that  statement  does  not  carry  the  plain- 
tiffs far  enough.  The  casualty  was  due  to  the  fact 
that  by  a  singular  chance  the  8h«rwood  happened 
to  pasB  over  the  rery  spot  where  the  Fulgent  had 
been  sunk.  There  was  no  particular  reason  why 
she  Bhould  do  so.  I  think  veBseln  navigating  the 
sea  must,  in  the  matter  of  wrecks,  take  the  sea  aa 
they  find  it,  and  if  they  run  upon  a  wreck  the 
reason  why  the  wreck  happened  to  be  there  is 
immaterial  unless  it  was  actually  placed  there  as 
an  act  of  hostility  for  the  purpose  of  damaging 
passing  vessels. 
My  judgment  must  be  for  the  defendants  with 


Solicitore  for  the   plaintiffs,  BottereU  and 

Roche. 

Solicitors  for  the  defendants,  Lightbound,  Owen, 
and  Co.,  for  Ingledew  and  Fenwiek,  Newcastle- 
upon-Tyne. 


Tuesday,  June  19, 1917. 
(Before  Bailhachi,  J.) 
Owkb&s  or  Stbambhip  Plata  v.  H.  Foud 

AND  CO.  LUCITBD.  (a) 

Charter-party — Demurrage — Lay  days— "Arrival " 
of  thip  at  destination — Ordered  for  safety  to 
Cherbourg  to  await  turn  at  Havre— Whether 
arrived  in  or  off  Havre. 

Under  a  charter-party  dated  the  10th  May  1916 
the  steamship  P.  was  to  load  a  cargo  at  Buenos 
Ayres,  Havre  being  subsequently  nominated  as 
her  port  of  discharge.  When  at  8t.  Vincent  she 
was  ordered  by  the  French  authorities  to  proceed 
to  Cherbourg  to  await  her  turn  for  entering 
Havre,  there  being  considerable  danger  of  being 
torpedoed  while  awaiting  her  turn  off  Havre. 
The  vessel  consequently  went  to  Cherbourg  and 
awaited  there  for  tome  days  her  turn  to  die- 
charge  at  Havre.  A  clause  of  the  charter-party 
provided:  "Cargo  to  be  discharged  at  the 
minimum  average  rate  of  300  tons  per  running 
day  .  .  .  time  to  count  twenty-four  hours 
after  arrival  in  or  off  port  of  dettinatum  whether 
berth  available  or  not,  any  custom  of  the  port  to 
the  contrary  notwithstanding,  and  to  be  abso- 
lutely free  of  turn,  should  steamer  be  longer 
detained  demurrage  to  be  paid  at  the  rate  of 
lOOi.  per  day."  Cherbourg  it  about  seventy-Jive 
miles  from  Havre. 

(a>  Hsportsd  b/T.  W.  slosoiN,  Esq.,  Bsxrlf  t«f.«l-L**. 
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her  in  the  port  of  Havre,  she  was  allowed  to 
proceed  from  Cherbourg  to  Havre,  where  she  duly 
arrived  and  berthed  on  the  12th  Jaly  at  8.45  p.m. 
The  distance  from  Cherbourg  to  Havre  Roads  is 
about  seventy-five  miles. 

6.  The  discharge  of  the  cargo  was  duly  pro- 
ceeded with  at  Havre  and  finished  on  the  20th  July 
at  10  turn. 

7.  The  owners  contended  that  under  clause  41 
the  arrival  of  the  steamer  at  Cherbourg  may  be 
deemed  to  be  an  arrival  olf  the  port  of  Havre,  and 
that  she  was  waitiog  there  a  n  turn"  within  the 
meaning  of  the  clause,  and  that  then  the  time  for 
discharging  would  commence  to  count  twenty-four 
hours  after  arrival  at  Cherbourg. 

8.  The  charterers  contended  that  an  arrival  at 
Cherbourg  could  not  be  construed  as  an  arrival 
in  or  off  the  port  of  Havre,  and  therefore  the  lay 
days  did  not  count  until  the  steamer  had  actually 
arrived  in  the  port  of  Havre,  and  that  on  that 
footing  no  demurrage  was  due. 

The  arbitrator,  if  and  so  far  as  it  was  a  ques- 
tiod  of  fact  for  him  to  decide,  found  that  the 
vessel  on  arrival  at  Cherbourg  had  arrived  off  the 
port  of  Havre  within  the  meaning  of  clause  41 
a>nd  that  her  time  began  to  run  twenty-four  hours 
after  such  arrival.  He  further  found  that  she 
was  detained  there  waiting  «.  turn,  and  if  time 
bo  occupied  was  not  to  be  counted  .she  would  not 
be  "  absolutely  free  of  turn  "  as  provided  in  the 
charter-party.  If  the  owners'  contention  was 
right  in  law,  he  held  that  they  were  entitled  to 
sevea  days'  demurrage,  but  if  tne  charterers'  con- 
tention was  right,  no  demurrage  was  payable. 

Adair  Roche,  K.C.  and  C.  T.  Le  Que  me  for  the 
charterers. — Arrival  at  Cherbourg  was  not  arrival 
in  or  off  Havre.  The  ship  was  bound  to  arrive 
at  her  port  of  destination  before  the  lay  days 
began  to  run.  Cherbourg  is  seventy-live  miles 
from  Havre  and  her  arrival  there  could  not  be 
arrival  in  or  off  Havre.  Arrival  at  Havre  was  a 
condition  precedent  to  the  commencement  of  the 
lay  days. 

Intkip,  K.C.  and  A.  NeUton  for  the  shipowners. 
— It  was  as  regards  demurrage  immaterial  to  the 
charterers  whether  the  ship  waited  her  turn  at 
Cherbourg  or  Havre.  The  position  is  the  same 
aa  if  the  ship  had  arrived  at  Havre,  and  then  been 
Bent  back  to  Cherbourg  to  wait  her  turn  at  Havre. 
The  master  could  have  caused  the  lay  days  to  ran 
by  going  straight  to  Havre,  but  there  was  no  need 
to  go  through  that  idle  form.  The  ship's  turn 
came  just  as  quickly  whether  she  waited  at  Cher- 
bourg or  Havre.  What  caused  the  loss  of  time 
was  the  necessity  of  waiting  a  turn,  and  by  the 
clause  the  ship  was  to  be  absolutely  free  of  turn, 
and  the  time  lost  by  waiting  ought  to  be  on  the 
charterers'  account. 


Held,  that  the  lay  daye  did  not  run  while  the  thip 
wa*  at  Cherbourg  waiting  for  her  turn  at  Havre. 
It  leas  las  ehip't  duty-  to  arrive  at  her  dethna- 
tion,  and  any  obetaele,  whether  physical  or  legal, 
which  prevented  the  ship  arriving  woe  for  the 
thip'e  account  and  not  the  charterer*'.  The 
arrived  at  Cherbourg  woe  not  em  arrival  on  or  off 
Havre.  The  ehipownen  were  not  protected  by 
the  words  "  to  be  absolutely  free  of  turn,"  for  the 
arrival  at  Havre  wot  a  condition  to  be  fulfilled 
before  time  began  to  run  against  the  charterer*. 

Cask  stated  by  an  arbitrator  in  the  form  of  a 
special  case. 

1.  By  a  charter-party  dated  the  10th  May  1916, 
made  between  the  owners  of  the  steamship  Flata 
and  Messrs.  Ford  and  Co.,  charterers,  it  was 
agreed  that  the  steamer  having  loaded  a  cargo  at 
Buenos  Ayres  should  proceed  therewith  to  dis- 
charge at  a  safe  port  on  the  French  Atlantic 
coast  between  Bordeaux  and  Havre  (both 
included),  Rouen  excluded,  or  as  near  thereunto 
as  the  vessel  could  safely  get,  alwaya  utloat,  and 
should  there  deliver  the  oargo  in  accordance  with 
clauHw  41  on  b«ine  paid  freight  as  mentioned  iu 
the  said  charter-party.  Clause  41  of  the  charter- 
party  was  as  follows : 

Cargo  to  be  discharged  at  the  minimum  average  rate 
of  800  tons  per  running  day,  Sundays  and  holiday • 
excepted,  time  to  count  twenty-four  boars  after  arrival 
in  or  off  port  of  destination  whether  both  available  or 
not,  any  onatom  of  thn  port  to  the  contrary  notwitb- 
standing,  and  to  be  absolutely  free  of  turn,  should 
■tcamer  be  longer  detained  demurrage  to  be  paid  at  the 
rate  of  1001.  per  day. 

2.  The  steamer  duly  loaded  a  cargo,  and  was 
ordered  to  discharge  at  Havre.  The  vessel  on 
arriving  at  St.  Vincent  on  her  way  to  Havre  was 
directed  by  the  French  naval  authorities  to 
proceed  to  Cherbourg  and  there  wait  her  turn  for 
a  discharging  berth  at  the  port  of  Havre.  Those, 
orders  were  given  in  pursuance  of  a  notice  issued 
by  the  French  naval  authorities,  dated  Paris,  the 
28th  Maroh  1916,  under  which  veasela  bound  for 
Havre  should  be  obliged  to  receive  orderB  from 
their  shipowners  or  consignees  or  from  the  mari- 
time authorities  at  the  last  port  reached  to  touch 
at  Cherbourg  for  those  coming  from  the  west  and 
from  French  ports,  and  at  Spithead  for  those 
coming  from  tho  oast  and  from  the  ports  of  Groat 
Britain  and  Ireland.  The  notice  stated  that  ships 
which  had  knowingly  infringed  the  orders- given, 
to  try  to  get  a  torn  to  enter,  should  be  imme- 
diately sent  back  to  Cherbourg  in  order  to  wait. 

3.  In  normal  times  deep-water  vessels  bound  for 
Havre,  if  they  cannot  enter  at  once,  anohor  off  the 
port  in  Havre  Roads,  and,  if  there  is  not  a  berth 
available,  await  there  in  their  turn  for  a  discharg- 
ing berth.  The  expression  "turn"  means  the 
sequence  in  which  vchboIs  awaiting  a  discharging 
berth  are  entitled  to  have  a  berth  allotted  to 
them. 

4.  The  said  order  of  the  28th  Maroh  was  made 
in  consequence  of  the  recrudescence  of  submarine 
action.  A  number  of  vessels  which  had  been 
waiting  in  Havre  Roads  had  been  torpedoed  whilst 
so  lying  there. 

5.  The  Plata,  in  accordance  with  her  instruc- 
tions, proceeded  from  8t  Vincent  to  Cherbourg 
and  arrived  there  on  the  1st  July  at  7  a.m.  and 
remained  there  at  anchor  until  7  a.m.  on  the 
12th  July,  when,  a  berth  having  beoome  vacant  for 


Bailhachi,  J. — This  is  an  award  stated  in 
the  form  of  a  special  ca«e.  The  question  wbich 
I  have  to  decide  is  as  to  the  construction  to  bo 
put,  having  regard  to  the  facte  of  the  case,  upon 
clause  41  of  the  charter-party  made  between  the 
parties  dated  the  10th  May  1916.  Under  that 
charter-party  the  steamer  Plata  was  to  load  a 
cargo  at  Buenos  Ayrea  and  proceed  to  the  French 
coast  ports  between  Bordeaux  and  Havre,  both 
ports  included.  The  ship  was  loaded  and  Havre 
wan  ultimately  nominated  as  her  port  of  destina- 
tion.  In  the  coarse  of  her  voyage  she  pot  in  at 
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St.  Vincent  and  there  received  orders  from  the 
French  authorities  to  proceed  to  Cherbourg  to 
await  her  tarn  for  entering  Havre.  The  ship 
arrived  at  Cherbourg  and  waa  detained  there  for 
some  dajB  awaiting  her  turn  at  Havre.  The 
arbitrator  haa  fonnd  that  she  waa  waiting  her 
turn  there  on  demurrage,  and  he  found  what  was 
the  amount  due  from  the  charterers  to  the  ship- 


The  question  on  that  view  of  the  matter  it 
whether  the  ship  was  in  fact  on  demurrage 
or  not  while  waiting  at  Cherbourg.  That 
depends  entirely  on  the  const r action  to  be 
placed  on  clause  41  of  the  charter-party, 
which  say  a  "  Cargo  to  be  discharged  at  the 
ninimum  average  rate  of  300  tons  per  run- 
ning day  .  .  .  time  to  count  twenty-four 
hours  after  arrival  in  or  off  port  of  destination." 
It  is  clear  that  on  the  face  of  the  clause  the  owners 
were  stipulating  that  when  the  vessel  arrived  at 
Havre  her  time  was  to  count ;  and  the  question  is 
whether  the  time  is  to  be  counted  just  the  same 
although  the  vessel  did  not  arrive  in  or  off  the 
port  of  Havre,  but  arrived  at  Cherbourg,  and  was 
detained  there  while  a  berth  was  being  secured  at 
Havre. 

The  general  principle  applicable  to  all  these 
cases  is  well  known,  and  is  this :  It  is  the  duty 
of  the  vessel  to  arrive  at  the  place  of  destina- 
tion, whether  that  place  ia  a  port,  a  roadstead, 
a  dock,  or  a  berth.   It  is  the  duty  of  the  charterer 
to  be  ready  for  the  vossel  when  she  arrives,  and 
to  proceed  to  discharge  her  if  she  is  ready  in 
accordance  with  the  terms  of  the  oharter-party. 
Bat  as  a  role  the  vessel  mast  firBt  of  all  arrive. 
Any  obstacle  that  prevents  her  arriving  is  for  the 
vessel's  and  not  for  the  charterer's  acoount.  The 
delay  so  occasioned  must  be  borne  by  the  ship- 
owner and  not  by  the  charterer.    That  is  equally 
true  whether  the  obstacle  is  a  physical  obstacle, 
or  a  legal  obstacle,  or  a  restraint  of  princes.  In 
this  case  the  vessel  properly  obeyed  the  orders  of 
the  French  Admiralty,  arrived  at  Cherbourg,  and 
waited  there.    Cherbourg  is  seventy-fivo  miles 
from  Havre.    By  the  terms  of  clause  41  time  was 
to  count  twenty-four  hours  after  arrival  in  or  off 
the  port  of  destination.    The  ship  being  at  Cher- 
bourg had  not  arrived  in  or  off  her  port  of  desti- 
nation. Cherbourg  is  not  Havre.   The  obligation 
of  the  charterers  to  discharge  never  attached  at 
Cherbourg.  The  arbitrator  has  taken  what  is 
not  at  all  an  unreasonable  business  view.  He 
said  it  does  not  matter  whether  the  ship  was  in 
Havre  or  Cherbourg ;  Bhe  could  not  have  been 
discharged  in  any  case,  as  she  was  only  detained 
awaiting  her  turn.   But,  in  my  view,  it  does 


matter,  and  the 


why  it  does  so  is  that  the 


contract  sayB  that  she  is  to  arrive  at  Havre,  and, 
as  I  have  already  said,  it  is  the  obligation  of  the 
veeael  to  arrive.  The  charterer  has  nothing  to  do 
with  her  arrival  except  that  he  must  do  nothing 
to  hinder  or  prevent  it,  and  there  is  no  suggestion 
that  he  has  done  bo  here.  In  my  opinion  time 
did  not  begin  to  run  while  the  ship  was  at  Cher- 
bourg. 

Then  the  arbitrator  relied  on  the  words  "to 
be  absolutely  free  of .  turn."  I  quite  agree  as 
to  the  meaning  of  the  words,  bat  they  are  condi- 
tional upon  her  arrival.  After  her  arrival  she  is 
to  be  discharged  at  a  certain  rate,  whether  a  berth 
is  available  or  not,  and  to  make  the  matter 
perfectly  clear  it  ssys  she  is  to  he  free  of  turn. 


These  obligations  of  the  charterers  are  conditional 
on  the  vessel  arriving  at  or  off  the  port  of  desti- 
nation, which  in  this  case  was  Havre.  The  truth 
of  the  matter  is  that  the  particular  contingency 
which  happened  in  this  case  had  not  been  provided 
for,  and  as  that  particular  contingency  prevented 
the  vessel  from  arriving,  as  it  was  her  duty  to  do 
before  her  time  counted,  the  loss  occasioned  by 
this  unprovided  for  contingency  mast  fall  upon 
the  shipowners  and  not  upon  the  charterers. 

Judgment  for  the  charterers. 

Solicitors  for  owners  of  steamship  Plata,  Down, 
ing,  Handcock,  and  Co. 

Solicitors  for  Ford  and  Co.,  Botterell  and  Roche. 


19  and  20, 1917. 
(Before  Rowiatt,  J.) 
Ohinxbb  Enoinbebino  and  Mining  Company 

Limttbd  «.  Salb  and  Co.  (a) 
Shipping  —  Time  charter-parties  —  Admiralty 
requisitions  —  Whether  charter-parties  termi- 
nated—Admiralty hire—  Whether  payable  to 
charterers  or  shipowners — Divisibility  of  hire- 
Proportions. 

Tlie  plaintiffs,  by  three)   charter-parties  dated 
respectively  July  1913,  Dec.  1913,    and  the 
J\th  July  1914,  chartered  three  steamers,  the  A., 
the  W.,  and  the  T.,  from  the  defendants  for 
period*  of  five  years  from  delivery.    The  charter- 
parties  would  expire  respectively  in  May  1918, 
May  1919,  and  M arch  1920.    The  owners  were 
to  pay  for  the  insurance  of  the  vessels  and 
maintain  them  in  efficiency.    The  Admiralty, 
during  the  course  of  the  war  and  after  the 
delivery  to  the  charterers,  requisitioned  each  of 
the  steamers.    The  T.  Was  sunk  by  a  submarine, 
but  the  other  vessels  were  still  under  requisition. 
The  Admiralty  form  of  charter-party  provided 
inter  alia)  that  the  owner  should  pay  for 
insurance  of  the  ship,  and  that  the  Admiralty 
should  not  be  liable  if  the  steamer  should  be  lost 
or  damaged  by  sea  risk.    The  charterer*  claimed 
from  the  owners  the  sums  paid  by  the  Admiralty 
to  the  owners,  and  a  declaration  that  they  were 
entitled  to  the  sums  receivable  by  the  owners 
from  the  Admiralty  less  the  charter-party  hire. 
The  owners  contended  that  the  charter-parties 
were  dissolved  by  the  requisitions,  and  alterna- 
tively that  the  Admiralty  hire  was  divisible. 
Held,  that  the   charter-parties    had  not  been 

terminated  by  the  requisitions. 
Held,  also,  that  a*  the  Admiralty  charters  took 
effect  partly  out  of  the  interests  of  the  charterers 
and  partly  out  of  the  interests  of  the  shipowners, 
the  Admiralty  hire  must  be  divided  between  the 
two. 

The  principles  to  be  followed  in  the  division  of 
Admiralty  hire  laid  down. 

Action  in  the  Commercial  List. 

MacKinnon,  K.C.  and  Raeburn  for  the  plain- 
tiffs. 

Roche,  K.C.  and  B.  A.  Wright  (Sir  John  Simon, 
K.C.  with  them)  for  the  defendants. 

Our.  adv.  vult. 
Rowlatt,  J. — In  this  case  the  plaintiffs  were 
the  time  charterers  of  three  steamers  requisi- 
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tioned  by  the  Admiralty  during  the  currency  of 
the  charter?,  and  the  question  I  have  to  decide  is 
whether  they  or  the  defendant*,  who  are  the 
owners,  are  entitled  to  a  sum  representing  monthly 
hire  for  these  steamers  already  paid  by  the 
Admiralty  and  still  scorning.  A  third  possi- 
bility is  that  both  plaintiffs  and  defendants  are 
interested  in  the  fond  in  shares  which  have  to  be 
determined. 

It  is,  in  my  judgment,  essential  to  bear  in 
mind  the  nature  of  the  payment  which  the 
Admiralty  has  made — namely,  that  it  is  hire  for 
the  uso  of  the  vessels  monthly.  The  charterers, 
though  they  bad  no  possession  of  these  ships 
under  their  charter-party,  had  a  valuable  con* 
traotual  interest  in  their  services,  for  the  destruc- 
tion of  whiob  the  Grown  might  justly  make 
compensation.  Bat  I  have  no  fund  of  that  kind 
to  deal  with,  and  if  the  result  of  the  action  of  the 
Government  has  been  to  destroy  the  charter- 
parties,  they  have  destroyed  them  without 
providing  for  compensation  to  the  charterers. 
They  have  ignored  them,  and  have  put  themselves 
in  the  position  of  compulsory  charterers  direct 
from  the  owners,  to  whom  in  that  case  the  hire 
they  pay  would  belong.  If,  however,  the  oharters 
are  not  destroyed  the  charterers  are  bound  to 
continue  to  pay  the  hire  to  the  owners,  and  are 
entitled  as  between  tbem  and  the  owners  to  the 
use  of  the  vessels,  and.  sb  pointed  out  by  Lord 
Loreburn  in  Tamplin  (F.  A.)  Bteamthip  Company 
v.  Anglo- if exican  Petroleum  Producti  Company 
(115  L.  T.  Eep.  315 ;  (1916)  A.  0. 397),  the  owners 
must  account  for  any  hire  received  by  them  for 
such  use. 

It  is  for  these  reasons  that  to  determine  the 
ownership  of  the  fund  in  dispute  it  is  necessary 
to  see  whether  the  action  of  the  Government  has 
destroyed  the  charter-parties  by  virtue  of  what 
one  may  briefly  refer  to  as  the  doctrine  in  Para- 
dine  v.  Jane  (Alleyn,  26),  as  developed  by  modern 
cases. 

That  doctrine,  as  a  general  rule  of  the  law  of 
contracts,  must  apply  to  time  oharters  as  to  other 
contracts.  This  was  pointed  out  by  my  brother 
Atkin  in  Lloyd  Royal  Beige  Soci&le  Anonyme  v. 
Btathatoe  (33  Times  L.  Rep.  390).  Bat  there  are 
many  kinds  of  events  and  circumstances  which 
in  different  connections  have  been  held  to  call  the 
rule  into  operation-  The  simplest  case  of  all  is 
where  there  has  been  destruction  of  specific 
subject-matter.  There  is,  however,  a  very  parti- 
cular and  special  instance  of  its  application,  and 
that  is  where  all  that  has  happened  is  delay,  but 
delay  certain  to  be  so  prolonged  as  to  destroy  the 
possibility  of  performance  of  the  oontract  at  all  as 
contemplated. 

To  that  special  form  of  event,  destroying  the 
contract,  the  special  designation  of  "  frustration 
of  the  adventure"  has  been  applied  in  the  current 
legal  language  of  to-day,  and  the  question  wbirh 
has  arisen  with  reference  to  time  charters  is  not, 
as  it  seems  to  me,  whether  the  general  doctrine  of 
Paradine  v.  Jane  (sup.)  is  applicable  to  this  olass 
of  contract,  but  whether  the  special  form  of  it  in 
the  case  of  inordinate  delay  is  so  applicable.  It 
is  obvious  that  where  the  contract  is  for  the 
benefit  of  services  over  a  period  of  time  as  opposed 
to  the  accomplishment  of  certain  objects,  the 
doubt  may  well  occur  whether  the  mere  loss  of 
time  can  put  an  end  to  the  obligation.  However, 
I  think  that  doubt  is  now  set  at  rest  by  authority, 


so  far  as  delay  amounting  to  an  interruption  of 
the  kind  now  in  question  is  concerned,  an  inter- 
ruption whiob,  as  I  shall  point  out  later,  obviously 
operates  to  the  infraction  of  the  rights  of  both 
parties. 

Lord  Loreburn  in  the  Tamplin  case  (*up.) 
clearly  held  that  if  the  interruption  was  bound  to 
eat  up  the  whole  time  that  would  destroy  the 
oontract.  Furthermore,  I  think  it  is  settled  that 
this  result  follows  notwithstanding  that  the  event 
leading  to  the  delay  is  one  the  occurrence  of 
whioh  is  prevented  by  an  exceptions  clause  from 
giving  rise  to  a  olaim  for  breach  of  contract. 
Lords  Loreburn,  Haldane,  and  Atkinson  were 
clearly  of  that  opinion  in  the  Tamplin  case 
(•up). 

Under  these  circumstances  it  seemB  to  me  that 
the  practical  question  which  I  have  to  consider  is 
whether  the  requisition  of  these  steamers,  or  any 
one  of  them,  portended  when  made,  or  has  at  any 
time  up  to  the  date  of  trial  come  to  portend — for 
I  am  authorised  by  the  agreement  of  the  parties 
bo  to  extend  my  inquiry — that  the  Govern- 
ment user  would  continue  for  substantially  the 
remainder  of  the  charter  period.  I  use  the  words 
of  Lord  Loreburn  in  the  Tamplin  case  (•*?.). 

It  was  indeed  argued  by  Mr.  Wright  for  the 
owners  that,  independently  of  the  question  of 
time,  the  removal  of  the  ship  to  a  trade  never 
agreed  to  by  the  owners  in  the  charter-party 
entitled  them  to  say  the  charter  was  at  an  end. 
But  I  do  not  think  that  point  it  open  before  me. 
If  sound,  it  would  have  afforded  a  short  way  to  a 
decision  in  the  Tamplin  case,  where  the  inter- 
ruption was  as  complete  from  both  points  of  view 
as  here. 

Now,  on  the  question  of  time  there  was  evidence 
before  me  that  the  volume  of  requisitioning  has 
been  rapidly  growing,  and  that  to-day  practically 
the  whole  of  that  olass  of  British  vessels  with, 
which  this  case  is  concerned  are  under  requisi- 
tion, so  that  there  is  very  little  cbanoe  of  any  of 
these  shipB  being  released  during  the  war.  Evi- 
dence was  also  given  of  statements  made  in 
Parliament  on  behalf  of  the  Ministry  confirming 
that  view,  and  it  was  further  suggested  that 
requisitioning,  or  at  least  control,  of  shipping  on 
the  Bame  scale  would  probably  continue  after  the 
war.  But  the  earliest  of  these  oharters  to  deter- 
mine—namely, that  of  the  Albiana — will  not 
expire  until  Dec.  1918,  and  it  seems  to  me  I 
cannot  assume  that  the  war  will  last  till  then, 
nor  can  I  assume  that  the  Government  will 
interfere  with  these  ships  after  the  return  of 
peace. 

At  present  I  know  of  no  power  under  which 
that  could  lawfully  be  done,  and  even  if  they  had 
the  general  power  conferred  upon  them  I  cannot 
assume  that  tbey  will  find  it  necessary  to  apply 
it  to  these  particular  ships. 

It  is  true  that  the  Bhips  have  been  taken  for  an 
indefinite  time,  and  that  no  one  can  say  that  this 
state  of  affairs  will  terminate  before  the  charters) 
woold  have  expired  even  in  the  case  of  the  latest 
of  them,  that  of  the  Tungtham,  which  would  have 
continued,  had  she  not  been  sunk,  till  March 
1920.  But  I  do  not  think  that  I  am  at  liberty  to 
look  at  it  in  that  way.  I  think  I  mnst  approach 
it  as  Lord  Loreburn  did  when  he  said  that  it 
must  be  "established"  that  the  interference 
would  last  substantially  to  the  end  of  the  oharter 
period.   On  this  part  of  the  case  I  come  to  the 
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that  none  of 
come  to  an  end. 

The  question  remains  whether  the  charterers 
are  entitled  to  the  whole  of  the  Admiralty  hire 
or  whether  they  mast  share  it  with  the  owners. 
It  is  to  be  observed  that  in  this  case  the  nee  of 
sle  by  the  Admiralty  is  not  snoh  as  the 
oould  have  enjoyed  themselves  under 
charter-parties  or  conferred  on  others  by 
If  that  had  been  the  case  the 
Admiralty  hire  would  hare  been  paid  for  some* 
thing  which  it  lay  exclusively  in  the  hands  of  the 
charterers  to  enjoy  or  transfer  without  auy  right 
in  the  owners  to  object.  The  compulsory  charter 
to  the  Admiralty  would  have  been  equivalent  to 
a  compulsory  sub-charter  taking  effect  entirely 
out  of  the  charterers'  interest,  and  the  charterers 
would  have  had  to  be  regarded  as  solely  entitled 
to  the  position  of  owners  for  the  purposes  of  the 
Admiralty  charter-party,  and  as  suoh  solely 
entitled  to  the  Admiralty  hire.  Here,  however, 
the  Admiralty  hire  is  being  paid  partly  in  respect 
of  a  use  of  the  vessels  to  which  the  charterers 
were  not  entitled  to  pat  them  in  return  for  the 
hire  whioh  they  pay  to  the  owners.  Therefore, 
the  Admiralty  charter  takes  effect  partly  oat  of 
the  interests  of  the  charterers  and  partly  oat  of 
that  of  the  owners.  In  these  circumstances  the 
Admiralty  hire  must  clearly  be  divided  between 
the  two.  as  was  pointed  out  by  Lord  Parker  in 
the  Tamplin  case. 

It  was  agreed  that  the  figures  were  to  be 
referred,  but  I  think  that  I  ought  to  give  some 
guidance  as  to  the  principle  to  be  followed.  The 
evidence  before  me  showed  that  the  conditions  of 
the  Admiralty  charter  were  more  oneroo«  to  the 
owner  as  involving  him  in  higher  payments  for 
insurance  and  other  disbursements  than  the  con- 
ditions of  the  plaintiffs'  charters,  and  this  cer- 
tainly is  one  element  to  be  considered.  I  under- 
stood Mr.  MacKinnon,  for  the  charterers,  to 
suggest  that  the  owners  should  be  compensated 
for  any  extra  expense  of  this  kind,  and  that  the 
charterers  should  take  the  balance.  I  do  not 
think  that  this  is  correct,  nor,  if  the  Admiralty 
hire  were  lower  than  it  happens  to  be  in  this  case, 
woold  it  always  be  just  to  the  charterers.  I  think 
a  proportional  division  must  be  made  in  every 
case  even  where  the  Admiralty  hire  is  less  than 
the  hire  paid  by  the  time  charterers.  However 
•mall  it  is,  it  forms  the  only  fond  out  of  whioh 
both  parties  must  be  "paid  for  the  invasion  of  their 
respective  rights  and  interests,  and  paid  port 
passu  in  the  proper  proportions.  This  proportion 
must  be  found  by  ascertaining  as  fairly  as 
possible— first,  what  the  owners  oould  properly 
demand  monthly  for  altering  the  charter  to  the 
Admiralty  form ;  and,  secondly,  what  the  char, 
terers  could  properly  demand  monthly  for  the  loss 
of  the  benefit  of  the  charter. 

The  first  sum  should  not  only  include  what  is 
necessary  to  indemnify  the  owners  against  extra 
expense,  bat  also  something  to  represent  what 
they  might  reasonably  have  asked  for  oonsenting 
to  alter  the  charter  at  all.  If  they  had  been  free 
they  oould  have  bargained  for  that  The  second 
sum  must  not  include  anything  for  special  loss 
possibly  inflicted  upon  the  charterers  by  reason 
of  dislocation  of  the  trade  for  which  they  hap- 
pened in  fact  to  require  the  ships,  but  must  be 
fixed  on  the  basis  of  the  valoe  of  the  ships' 
utnt  to  the  time  charters  in  the 
You  XIV.,  N.  S. 


tonnage  market.  The  ratio  between  the  two  sums 
will  be  the  ratio  in  which  the  Admiralty  hire  will 
be  divided.  As  that  hire  must  be  treated  as  fixed 
on  the  day  of  the  requisition  the  two  sums  form- 
ing the  ratio  must  be  calculated  with  reference  to 
the  valoes  ruling  on  that  same  day.  Further, 
they  must  be  calculated  on  the  footing  that  the 
requisition  is  to  last  for  an  indefinite  time  but  to 
expire  substantially  before  the  expiry  of  the  time 
charters.  This  is  because  the  prospective  length 
of  the  interruption  may  possibly  have  a  bearing 
even  on  the  rate  per  month  which  the  respective 
parties  may  be  regarded  as  justly  demanding. 
There  will  be  liberty  to  apply  as  to  the  form  of  the 
reference  and  of  tbe  declarations.  The  plaintiffs 
to  have  the  costs  of  the  olaim  and  the  defendants 
the  o oats  of  the  counter- claim. 

Solicitors:  Aehurst,  Morris,  Crisp,  and  Co.; 
Thomas  Cooper  and  Co. 


Monday,  July  2, 1917. 
(Before  Bray  and  Avobt,  J  J.) 

Be  LOBIT08  OlLBIBLDS  AND  ADMIBALTT  COM- 
mission  BR8  ;  As  Crown  STBAM8HIP  Company 
LlMITBD  AND  SaMB.  (a) 

Arbitration  —  Shipping — Skips  requisitioned  by 
Admiralty  —  Lost  —  Damage  —  Admiralty 
Transport  Arbitration  Board—Power  of  board 
to  state  a  ease— Admiralty  Transport  Arbitration 
Board  Rules,  r.  tf. 

The  court  has  power  to  order  arbitrators  appointed 
by  the  Admiralty  Transport  Arbitration  Board 
to  state  a  ease  on  a  point  of  law  for  the  opinion 
of  the  court. 

Decisions  of  Sankey,  J.  and  of  Low,  J.  affirmed. 

Appeals  from  chambers. 

Tbe  question  in  tbe  first  case  was  whether  the 
Admiralty  was  liable  for  the  loss  of  the  steamship 
El  Zrrro,  as  being  due  to  rises  of  war  undertaken 
by  tbe  Admiralty ;  and,  in  the  second  case, 
whether  (titter  alia)  the  Admiralty  were  respon- 
sible for  tbe  damage  sustained  by  tbe  steamship 
Crown  of  Leon  on  a  voyage  to  Philadelphia  owing 
to  the  carriage  of  a  particular  cargo. 

The  Ei  Zorro  was  requisitioned  by  the  Admiralty 
in  Sept.  1914  and  became  a  constructive  total  loss 
in  Dec.  1915.  The  Crown  of  Leon  was  requisi- 
tioned in  Jan.  1916  and  was  alleged  to  have  been 
damaged  by  the  carriage  of  a  oargo  of  ore,  for  the 
carriage  of  which  she  was  not  adapted. 

Sir  Gordon  Hewart,  K.C.  (S.-G.).  Q.  W.  Bichette, 
and  C.  R.  Dunlop  for  the  Admiralty. 

Roche,  KG.  and  R.  A.  Wright  tor  the  Lobitos 
Oilfields  Company. 

Le  Quesne  for  the  Crown  Steamship  Company 
Limited. 

Bole  6  of  the  rules  of  the  Admiralty  Transport 
Arbitration  Board  provides  1 

The  president  may  direct  that  any  olaim  ooming 
before  tbe  board  may  be  heard  and  imposed  of  by  a 
tribunal  oonsisting  of  the  president  or  vice-president 
sitting  with  two  arbitrators  selected  by  the  j 
from  the  panel,  and  that  the  award  of  any  two  1 
of  snob  tribunal  shall  be  final  and 
not  be  subject  to  appeal  or  review. 
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The  following  authorities  were  cited  daring  the 
arguments : — 

Re  a  Petition  of  Eight  of  X.,  113  L.  T.  Rep.  575; 

(1915)  3  K.  B.  649; 
Bexley  Local  Board  v.  West  Kent  Main  Seteerage 

Board,  47  L.  T.  Rep.  192  ;  9  Q.  B.  Dir.  518  ; 
Montgomery  v.  Liebenthal,  78  L.  T.  Rep.  211 ; 
Nut  tall  v.  Lynlon  and  Barnstaple  Railway,  82  L.  T. 

Bsp.  17; 

Leyland  Shipping  Company  T.  Nonuirh  Union  Pin 

Insurance  Company,  13  Asp.  Mat.  Law  Cat. 

426  ;  116  L.  T.  Rsp.  327  ;  (1917)  1  K.  B.  873 ; 
Carpenter  v.  Bristol  Corporation,  97  L.  T.  Rep.  461 ; 

(1907)  2  KB.  617 ; 
Tabernacle  Permanent  Building  8ociety  v  Knight, 

67  L.  T.  Bsp.  483  ;  (1892)  A.  C.  298  ; 
Kydd  v.  Liverpool  Watch  Committee,  99  L.  T.  Bsp. 

212  ;  (1908)  A.  C.  327  ; 
Baker  v.   Yorkshire  Fire    and  Life  Ineuranee 

Company,  66  L.  T.  Bsp.  161  ;  (1892)  1  Q.  B. 

144; 

Hickman  v.  Kent  or  Romney  Marsh  Bheepbreedm' 

Association,  (1915)  1  Oh.  881 ; 
Arbitration  Act  1889,  ss.  2,  19,  21,  23,  25,  26, 

and  27. 

Cnr.  adv.  vuU. 

Bray,  J.— This  is  an  appeal  by  the  Lords 
Commissioners  of  the  Admiralty  against  an  order 
made  by  Sankey,  J.  on  the  1st  May  1017.  That 
order  reversed  the  decision  of  the  master  and 
ordered  that  the  arbitrators  herein  do  state  a  case 
for  the  opinion  of  the  court  under  sect.  19 
of  the  Arbitration  Act  1899  on  the  question 
of  law  alleged  by  the  claimants  to  arise  in  the 
arbitration.  I  need  not  read  the  question  of 
law,  because  the  Solicitor-General  did  not  con- 
tend that  there  was  not  a  question  of  law. 

His  contention  waa  threefold.  He  said 
there  was  no  submission  within  the  meaning  of 
that  Act;  seoondly,  that  if  there  was  a  sub- 
mission it  was  upon  the  terms  that  it  was  to  be 
final  and  binding  and  without  review  ,  and  there 
is  a  third  question  that  as  a  matter  of  discretion 
we  ought  not  to  make  the  order. 

The  facts  which  give  rise  to  this  dispute  are 
these  i  There  was  a  proclamation  on  the  3rd  Aug. 
1914  which  authorised  the  appellants,  the  Lords 
Commissioners  of  the  Admiralty,  to  requisition- 
any  British  ship  for  sooh  period  or  such  time  as 
should  be  necessary,  on  the  condition  that  the 
owners  of  all  ships  and  vessels  so  requisitioned 
shall  receive  payment  for  their  use  and  for  ser- 
vices rendered  during  their  employment  in  the 
Government  service  and  compensation  for  loss  or 
damage  thereby  occasioned  according  to  terms 
to  be  arranged  by  mutual  agreement,  or,  failing 
agreement,  by  the  award  of  a  board  of  arbitra- 
te ion  Then  follow  some  rules  and  a  panel  of 
aibitrators.  The  roles  we  have  to  deal  with  here 
are  what  are  called  the  amended  rales. 

The  Admiralty  under  this  power  requisitioned 
a  ship  belonging  to  the  plaintiff  company  called 
the  El  Zorro,  and  in  Dec.  1915,  or  sbout  that 
time,  while  she  was  so  employed,  she  was  tor- 
pedoed, and  though  an  attempt  was  made  by 
Government  togs  to  bring  her  into  harbour,  tbey 
ultimately  failed  owing  to  a  storm,  and  the  ship 
was  lost.  Thereupon  the  plaintiff  company 
demanded  compensation  for  the  damage. 

It  appears  that  these  roles  and  this  proclama- 
tion when  examined  do  not  provide  for  a  claim  for 
compensation  and  damage  being  settled  in  any 
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way,  either  by  arbitration  or  in  any  other  way, 
and  in  this  case  there  was  no  charter-party 
signed  and  no  terms  arranged.  So  that  two 
questions  arose :  first,  aa  to  what  was  to  be  paid 
tor  the  hire  of  the  ship ;  and,  secondly,  whether 
the  plaintiff  company  were  entitled  to  any  com- 
pensation for  this  damage.  Very  properly  the 
parties  agreed  after  some  time  that  both  these 
questions,  in  fact  all  questions  between  them, 
should  bs  referred  to  arbitration.  A  submission 
was  agreed  upon  and  signed  by  the  parties.  That 
is  dated  the  28rh  July  1916.  It  is  an  agreement 
between  the  Director  of  Transports,  no  doobi 
acting  for  the  Lords  Commissioners,  and  the 
solicitors  for  the  plaintiff  oompany.  It  recites : 
"  Disputes  have  arisen  between  the  oompany  and 
the  Lords  Commissioners  of  the  Admiralty: 
(1)  As  to  the  liability  of  the  Admiralty  in 
respect  of  the  lose  of  the  said  Teasel ;  (2)  as  to 
the  amount  of  compensation,  if  any,  to  be 
paid  in  respect  of  the  said  vessel  while  she  was 
in  the  service  of  the  Admiralty.  And  whereas 
the  oompany  and  the  Lords  Commissioners  of  the 
Admiralty  have  agreed  to  submit  all  the  matters 
in  dispute  as  aforesaid  to  the  Admiralty  Transport 
Arbitration  Board  constituted  and  appointed 
under  the  said  proclamation,  and  the  Bight  Hon. 
Lord  Mersey,  the  president  of  the  board,  has 
expressed  his  willingness  to  appoint  arbitrators  to 
determine  all  the  matters  in  dispute  between  the 
parties  in  accordance  with  the  rules  of  the  Arbi- 
tration Board  if  the  oompany  and  the  Lords  Com- 
missioners of  the  Admiralty  should  in  writing 
request  him  so  to  do.  Now  the  oompany  and  the 
Director  of  Transports  on  behalf  of  the  Lords 
Commissioners  of  the  Admiralty  hereby  request 
the  Bight  Hon.  Lord  Mersey  to  appoint  two 
arbitrators  to  sit  with  the  president  or  vice- 
president  of  the  board  under  rule  6  of  the  rules  of 
the  Arbitration  Board  to  determine  all  matters  in 
dispute  between  the  oompany  and  the  Lords  Com- 
missioners of  the  Admiralty  with  reference  to  the 
said  vessel,  and  agree  to  be  bound  by  the  deter- 
mination of  the  tribunal  so  constituted."  Rule  6 
of  the  rules  is  in  these  words :  "  The  president 
may  direct  that  any  claim  coming  before  the  board 
may  be  heard  and  disposed  of  by  a  tribunal  con- 
sisting of  the  president  or  vice-president  sitting 
with  two  arbitrators  selected  by  the  president 
from  the  panel,  and  that  the  award  of  any  two 
members  of  suoh  tribunal  shall  be  final  and  con- 
clusive, and  shall  not  be  subject  to  appeal  or 
review";  and  pursuant  to  the  request  he  on  the 
4th  Aug.  made  an  order  in  these  terms :  "  In 
compliance  with  the  request  of" — so  and  so — "  I 
hereby  appoint  C»p**in  Sir  Charles  E.  H. 
Ghadwyck-Healy,  KGB,  K.C.,  and  0.  Sydney 
Jones,  Esq.,  two  arbitrators  to  sit  with  William 
Walton,  E»q.,  the  vice-president  of  this  board, 
under  rule  6  of  the  rules  of  the  board  to  determine 
all  matters  in  dispute  between  the  said  oompany 
and  the  Lords  Commissioners  of  the  Admiralty 
with  referenoe  to  the  said  vessel."  Thereupon  that 
tribunal,  oonsieting  of  Mr.  William  Walton  and 
two  other  arbitrators  nominated  by  Lord  Mertey, 
sat,  and  duting  the  course  of  the  case,  and  before 
any  award  was  made,  they  were  asked  to 
state  a  special  case  upon  this  point  of  law.  As  I 
understand,  they  said  tr-ey  were  prepared  to 
do  it  on  being  ordered  to  do  so  by  the  court.  Then 
follows  the  application  that  was  made  which 
resulted  in  the  order  of  Sankey,  J. 
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As  I  have  said,  the  first  point  raised  is  that 
there  was  no  submission  in  writing  within  the 
meaning  of  the  Act— that  is,  the  Arbitration  Act. 
The  Arbitration  Act  provides  by  sect  27 :  "In 
thia  Act,  nnleas  a  contrary  intention  appears, 
'  submission  '  means  a  written  agreement  to  submit 
present  or  future  differences  to  arbitration, 
whether  an  arbitrator  is  named  therein  or  not."  It 
is  (aid  that  this  is  not  a  submission  to  arbitration. 
This  is  a  written  agreement  undoubtedly  to 
submit  present  or  fature  differences  to  arbitra- 
tion, and  the  arbitrators  were  appointed  as  such. 

The  first  point  taken  was  that  this  was  a  board. 
It  ia  called,  I  think,  the  Transport  Board  of  Arbi- 
tration, and  the  case  cited  was  a  case  not  under 
the  Arbitration  Act,  but  under  the  Common  Law 
Procedure  Act,  viz ,  BexUy  Local  Board  v.  West 
KtrA  Main*8ewrage  Board  (47  L.  T.  Rep.  192; 
9  Q.  B.  Div.  518).  The  private  Act  obtained  by 
the  West  Kent  Sewerage  Board  and  which  incor- 
porated them  and  gave  them  power  to  make  a 
sewer  provided  by  sect.  93  as  follow* .  "  Except 
as  in  this  Act  expressly  otherwise  provided,  if  at 
any  time  any  difference  arises  between  the  board 
on  the  one  hand  and  any  constituent  authority  or 
authorities  or  person  or  persons  on  the  other  hand, 
or  between  any  two  or  more  constituent  autho- 
rities, or  between  any  constituent  authority  and 
any  pariah  or  part  of  a  parish  or  persons  or 
person,  respecting  any  assessment  of  a  main 
•ewer  rate,  or  any  injunction,  notice,  or  any 
determination  of  the  board,  or  any  controversy 
or  other  matter  under  this  Aot,  the  same  shall  by 
virtue  of  this  Aot  stand  referred  for  decision  to 
the  Local  Government  Board,  whose  decision 
thereon  and  respecting  the  costs  of  the  reference 
shall  be  final  and  binding."  The  court  before  whom 
it  came,  consisting  of  Manisty,  J.  and  Watkin 
Williams,  J  ,  decided  that  the  Local  Government 
Board  were  not  arbitrators;  it  being  held  that 
Mit  was  not  competent  to  them  to  do  so,  the 
Local  Government  Board  being  by  sect.  93  con- 
stituted the  tribunal  whose  decision  on  the  matter 
was  to  be  final  and  binding,  and  this  not  being  a 
submission  to  arbitration  within  aeot.  5  of  the 
Common  Law  Procedure  Aot  1854."  Watkin 
Williams,  J.  in  giving  judgment  sajs:  "It 
appears  to  me  that  this  is  neither  in  worda  nor 
in  substance  or  sense  a  reference  by  consent  of 
parties,  where  the;  anbmission  can  be  made  a  rule 
of  court."  It  ia  quite  clear  that  that  does  not 
apply  to  this  case,  because  this  arbitation  was 
undoubtedly  a  reference  by  consent.  There  is 
submission  in  writing.  Independently  of  that, 
everyone  knows  the  way  the  Local  Government 
Board,  who  often  have  to  decide  disputes  between 
local  authorities,  decide  the  point.  They  do  not 
hold  the  arbitration  themselves,  but  they  send 
down  an  inspector  to  make  an  inquiry,  and  the 
inspector  reports.  The  way  in  whioh  they  decide 
is  quite  different  from  persons  who  are  actually 
arbitrators;  they  are  not  arbitrators.  It  seems 
to  me,  therefore,  thia  case  is  quite  distinguishable. 
Therefore  we  have  to  decide  this  case,  in  my 
opinion,  without  referenoe  to  any  real  authoritiea 
on  the  point. 

Looking  at  the  rules,  it  ia  observable  that  the 
word  "  arbitrators  "  is  mentioned  again  and  again. 
The  president  is  called  "  tho  president  of  tho  board 
of  arbitration."  He  is  to  refer  the  ulaiui  to  "  two 
arbitrator!."  "The  arbitrators  so  selected  shall 
■  uceire  directiona  from  the  president."  "  Tho  joint 


award  of  such  arbitrators  shall  be  final."  I  will 
deal  with  the  question  of  this  olanse  presently. 
"  If  they  are  unable  to  agree,  the  matter  shall  be 
referred  to  the  president  of  the  board  of  arbitra- 
tion, who  can  call  for  papera,"  Ac.  And  "  the  award 
of  the  president  shall  be  final."  It  seems  to  me 
dearly  what  was  contemplated  was  an  arbitration 
and  an  award.  There  is  no  suggestion  of  any 
express  or  implied  clause  saying  that  the  Arbi- 
tration Act  1889,  with  whioh  every  one  ia  familiar, 
was  not  to  apply. 

Nothing  could  have  been  easier,  if  it  had  been 
so  intended,  than  to  have  a  olause  aaying  that  the 
Arbitration  Act  1889  shall  not  apply  to  any  pro* 
oeedings  before  this  board  of  arbitration.  There- 
fore it  seems  to  me  that  this  was  a  submission  to 
arbitration. 

The  next  point  that  is  raised  is  on  the  special 
provision  that  this  shall  be  final  and  binding,  and 
not  be  subject  to  appeal  or  review.  When  it  is 
looked  at,  it  appears  that  the  president  may  direct 
that  the  claim  shall  be  heard,  and  that  the  award 
of  any  two  members  of  such  tribunal — that  is,  two 
oat  of  the  three — shall  be  final  and  conclusive,  and 
shall  not  be  subject  to  appeal  or  review.  Now, 
Lord  Mersey  did  not  so  direct;  therefore  that 
part  of  rule  6  does  not  apply.  But  in  my  opinion 
it  would  make  no  difference  if  there  bad  been  a 
direction  on  that  point.  I  am  not  quite  certain 
that  my  learned  brother  agrees  with  me  on  this 
point,  bnt  in  my  opinion  it  would  make  no 
difference.  When  the  Arbitration  Aot  is  looked 
at,  there  ia  attached  to  it  a  schedule,  and  by  one 
of  the  sections  to  the  Aot  it  is  made  to  apply. 
Now,  that  schedule,  by  par.  h,  says  this:  "The 
award  to  be  made  by  the  arbitrators  or  umpire 
shall  be  final  and  binding  on  the  parties  and 
the  persons  claiming  under  them  respectively." 
Therefore  the  very  Act  which  oontainB  these 
provisions  as  to  the  powers  of  the  court  to  order 
a  special  case  to  be  stated  contemplated  an  arbi- 
tration where  the  award  was  to  be  final  and 
binding.  The  section  I  referred  to  was  sect.  2 : 
"A  submission,  unless  a  contrary  intention  is 
expressed  therein,  shall  be  deemed  to  include  the 
provisions  set  forth  in  the  first  schedule  to  this 
Act,  so  far  as  they  are  applicable  to  the  referenoe 
under  the  submission."  When  one  looks  at  the 
"shall  be  final  and  conclusive  and 


not  be  subject  to  appeal  or  review,"  they  do  not 
contain  in  my  opinion  any  words  inconsistent 
with  the  tribunal  having  the  power  to  statu  a 
special  case,  or  their  award  in  the  form  of  a 
special  case,  or  to  state  a  case  for  the  opinion  of 
the  court.  The  award  will  be  final  and  conclusive, 
and  will  not  be  subject  to  appeal  or  review. 
Sect.  19  contemplates  that  before  any  award  is 
made  at  all,  before  possibly  even  any  expression 
of  opinion,  the  arbitrators  may  be  ordered  to 
state  a  special  case.  "  Any  referee,  arbitrator,  or 
umpire  may  at  any  stage  of  the  proceeding  under 
a  referenoe  " — and,  of  coarse,  after  the  award  it 
has  been  decided  and  it  is  quite  clear  there  is  no 
such  power,  it  must  be  during  the  reference — "  and 
shall,  if  so  directed  by  the  court  or  a  judge,  state 
in  the  form  of  a  special  case,  for  the  opinion  of 
the  court  any  question  of  law  arising  in  the 
course  of  the  reference."  Therefore,  when  they 
stuto  a  upecuJ  case  their  award  does  not  cease  to 
be  final  and  conclusive.  Under  euct.  19,  of 
course,  they  make  their  award  after  the  court 
uavo  decided  upon  tho  special  case,  "  tho  award 
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of  any  two  members  of  inch  tribunal  ebaJl  be 
final  and  conclusive,  and  shall  not  be  subject  to 
appeal  or  review." 

Some  cases  hare  been  cited,  and  among  others 
a  reference  was  made  to  the  case  of  Kydd  t. 
Liverpool  Watch  Committee  (99  L.  T.  Rep. 
212;  (1908)  A  0.327).  That  was  not  a  case  of 
arbitrators,  bat  a  case  of  quarter  sessions,  and  the 
question  arose  if  the  quarter  sessions  had  power 
to  state  a  special  case,  which,  by  the  by,  is  not 
stated  till  after  they  have  decided  the  case;  bat 
the  words  which  were  relied  upon  were  these  :— 
This  is  what  the  Act  requires:  that  theoourt, 
after  inquiry  into  the  case,  may  make  such  order 
in  the  matter  as  appear*  to  the  court  just,  which 
order  shall  be  final.  There  is  not  a  word  said 
about  "  arbitrators  "  or  "  arbitration  "  or  anything 
of  the  kind.  Lord  Loreburn  lays  down  this  rule, 
which,  is  clearly  applicable :  "1  do  not  wish  to 
express  any  opinion  as  to  other  ActH  containing 
different  words,  and  indeed  the  process  of  reason- 
ing that,  because  one  set  of  words  means  one 
thing  in  one  context,  other  words  or  tbe  same 
words  in  a  different  context  must  neoettsarily 
mean  the  same  thing  is  often  vexations  and 
fruitless.  I  confine  myself  to  this  particular 
clause."  Therefore  it  seems  to  me  that,  the  words 
being  so  entirely  different,  that  case  is  no  autho- 
rity at  all. 

Tbo  conclusion,  therefore,  that  I  come  toon  the 
second  point  is  that  tbe  words  "  final  and  conolu- 
eive,  without  appeal  or  review,"  even  if  they  bad 
been  embraced  in  tbe  order,  wonld  not  prevent 
the  court  ordering  a  special  case  to  be  stated 
here. 

The  remaining  point  is  that  it  is  said  that 
this  oourt  ought  in  its  discretion  not  to  do  so,  and 
tbe  main  reason  put  forward  was  tbe  eminence  of 
tbe  members  of  this  board.  It  is  to  be  observed 
that  there  is  here  a  very  large  earn  in  dispute. 
The  ship  is  said  to  be  worth  by  tbe  plaintiff 
company  250,0001.,  and  by  the  Board  of  Admi- 
ralty 188.0001. ;  in  other  words,  it  is  about  some 
200.000i.,  and  therefore  it  is  a  matter  which 
undoubtedly  ought  to  be  very  caref ally  considered 

The  court  before  whom  this  case  will  come 
always  consists  of  three  members,  and,  as  a  rule, 
is  presided  over  by  the  Lord  Chief  Justice.  How- 
ever eminent  this  tribunal  may  be,  and  I  do  not 
wish  to  aay  they  are  not  eminent  at  all  in  any 
way,  I  have  no  hesitation  in  saying  that  I  prefer 
tbe  decision  of  tbe  court  to  the  decision  of  these 
gentlemen.  It  is  very  important  no  doubt  that 
they  should  be  skilled  arbitrators,  because  their 
doty  is  not  confined  to  deciding  questions  of  law  ; 
they  have  to  decide  questions  of  fact,  and  there 
may  be  very  difficult  questions  of  fact  here.  We 
are  not  taking  away  jurisdiction  from  them  in 
a Dy  degree  except  to  the  extent  of  deciding  this 
point  of  law  for  them.  It  was  said,  and  I  think 
it  was  put  under  the  head  of  discretion  rather 
than  anything  else,  that  this  is  referring  the 
whole  matter  to  us.  It  is  not  suggested  that  it  does 
notcouio  within  the  words  "  any  question  of  law." 
That  does  not  prevent  it,  because  in  these  caseB 
t  often  happens,  and  tbe  arbitrators  have  still  to 
decide  all  questions  of  fact.  We  are  not  taking 
away  their  jurisdiction  at  alL 

Therefore,  for  these  reasons,  it  seems  to  me  the 
order  wa*  t  ightly  made,  and  this  appeal  must  be 
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Now  I  will  deal  with  the  other  case.  The  only 
difference  really  between  the  second  case  and 
the  first  which  I  have  decided  is  that  there  is  a 
question  raised  as  to  whether  there  was  a  sub- 
mission in  writing.  Of  course  it  is  essential  for 
tbe  respondents  in  this  case  to  establish  that  there 
w  as  a  submission  in  writing.  Now,  "  submission  " 
means  a  written  agreement  to  submit  present  or 
future  differences  to  arbitration.  There  was  no 
formal  agreement,  bat  there  was  correspondence, 
and  the  correspondence  is  set  out  I  think  it  is 
exhibit M  J.  3.  There  are  a  number  of  letters. 
I  need  not  go  through  them  because  this  point 
ultimately  was  not  contested  very  strongly  ;  but 
it  seems  to  me  that  those  letters,  beginning  with 
the  9th  Jane  and  ending  with  the  7th  Aug.,  do 
oontain  a  written  agreement  to  submit  these 
matters  to  arbitration.  Reference  was  msde 
to  a  letter  of  the  30  bh  March  which  was 
written  by  Mr.  George,  acting  on  behalf  of  the 
Admiralty,  to  Mr.  Walton.  There  may  be  a 
question  whether  that  is  an  agreement,  inasmuch 
as  it  was  written  to  Mr.  Walton,  and  I  do  not 
think  it  is  necessary,  and  I  do  not  desire,  to  rent 
my  decision  on  that  letter  of  the  30th  March ;  it 
teems  to  me  the  letters  I  have  referred  to  from 
the  9th  June  to  tbe  2nd  Aug.  are  quite  sufficient. 
But  it  is  very  olear;  "with  reference  to  your 
letter  of  tbe  2nd  inst."  the  department  are  quite 
willing  that  the  arbitration  board  should  deter- 
mine all  mat  ere  in  dispute  with  reference  to  the 
above  vessel.  I  do  not  know  whether  the  owners 
are  acting  in  conjunction  with  the  marine  under- 
writers in  this  case,  but,  if  not,  it  appears  that  the 
same  Bort  of  difficulty  might  arise  as  I  under- 
stand arose  in  the  Bl  Zorro  oase.  I  am  not  quite 
sore  whether  tbe  owners  appreciate  this,  since 
they  have  framed  their  case  rather  on  the  lines  of 
a  claim  in  tort.  That  is  really  the  only  difference. 
The  question  of  discretion  is  substantially  tbe 
same.  I  am  not  sure  if  the  arbitrators  are  the 
same,  bat  as  a  matter  of  fact  there  was  just  tbe 
same  direction  by  Lord  Mersey,  and  no  special 
direction  that  the  award  of  any  two  of  the 
members  should  be  final  and  conclusive,  and  not 
be  subject  to  appeal  or  review. 

Therefore  it  seems  to  me  our  decision  in  ibe 
first  case  must  be  followed  by  oar  decision  in  the 
second  case,  and  the  appeal  should  be  dismissed 
in  that  oase  also. 

Avokt,  J.  read  the  following  judgment : — My 
judgment  deals  with  both  cases,  because  I  can 
find  no  distinction  for  the  purpose  of  to-day 
between  them. 

By  tbe  mutual  consent  of  the  Lords  Oommis- 
of  the  Admiralty  and  tbe  shipowners  tbe 
questions  in  dispute  in  each  of  those  cases  were 
referred  to  the  board  of  arbitration  constituted 
under  tbe  proclamation  of  the  3rd  Aug.  1914  and 
the  rules  made  thereunder.  In  each  oase  tbe 
dispute  involves  questions  beyond  the  jurisdic- 
tion conferred  on  the  board  of  arbitration  by  the 
proclamation,  as  appears  by  tbe  correspondence 
and  by  admissions  made  in  the  argument  before 
us,  whioh  questions,  except  by  consent,  could  not 
have  been  referred  to  tbem.  Tbe  president 
of  tbe  board  of  arbitration  has  in  each 
case  directed  that  tbe  claim  shall  be  heard 
and  disposed  of  by  tbe  vice-president  sitting 
with  two  arbitrators  under  rule  6  of  tbe  rules  for 
tbe  constitution  of  the  board;  but  has  not  in 
terms  directed  that  the  award  of  any  tw; 
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of  the  tribunal  shall  be  final  and  oon- 
clnsWb  and  not  anbject  to  appeal  or  review. 
There  is,  I  think,  no  doubt  that  important  ques- 
tions of  law  have  arisen  in  each  oaee  in  the  course 
of  the  reference,  and  orders  bare  been  made  by 
the  judge  in  ohambera  directing  the  arbitration 
tribunal  to  state  a  special  case  for  the  opinion  of 
this  court  under  sect.  10  of  the  Arbitration  Act 
1889.  The  contention  of  the  Crown,  on  appeal 
from  those  orders,  is  that,  having  regard  to  the 
object  and  purpose  of  the  proclamation  and  the 
rales  made  thereunder,  and  to  the  fact  that  the 
claimants  are  not  seeking  to  enforce  any  legal 
rignt  to  compensation,  in  support  oi  wuico  latter 


contention  Be  a  Petition  of  Bioht  of  X.  (113 
L.  T.  Rep.  575 ,  (1915)  3  K.  B.  649)  is  cited,  the 
Arbitration  Act  does  not  apply,  and  that  in  any 
event  this  court,  in  the  exercise  of  its  discretion, 
ought  not  under  the  ciron instances  to  order  a 
apecial  case  to  be  stated.  In  my  opinion  there 
was  in  each  of  these  oases  a  submission  to  arbi. 
tration  within  the  meaning  of  the  Arbitration 
Act,  which  by  sect  23  is  expressly  applied  to 
arbitrations  to  which  the  Grown  is  a  party,  and  a 
submission  of  diaputea  beyond  the  jurisdiction 
conferred  on  the  b>ard  of  arbitration  by  the 
proclamation.  I  do  not  think  there  ia  any 
inconsistency  between  sect.  19  of  the  Arbitration 
Act  and  the  rnlee  at  present  in  force  under  the 
proclamation.  Par.  h  of  the  hrst  schedule  to 
the  Arbitration  Act  provide*  that  the  award  shall 
be  final  and  binding  on  the  parties,  and  I  doubt 
if  rule  6  means  more  than  this,  even  when  the 
concluding  words  are  specified  in  the  direction  of 
the  president:  (see  sect.  24  of  the  Arbitration 
Act  and  the  case  of  Tabernacle  8ooiety  v.  Knight, 
67  L.  T.  Rep.  483;  (1892)  A.  0.  298).  The  case 
of  Kydd  Corporation  of  Liverpool  in  (1906) 
A.  0.  waa  exceptional,  and  does  not,  I  think, 
govern  the  present 

Therefore  I  come  to  the  conclusion  that  in  the 
absence  of  any  rule  of  this  board  of  arbitration 
expressly  excluding  the  provisions  of  the  Arbi- 
tration Act  Met  19  applies  to  the  proceedings  in 
question,  and  th«t  the  order  for  the  statement  of 
a  special  oaee  should  be  confirmed  and  the  appeals 
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July  3  and  6, 1917. 

(Before  Rowlatt,  J.) 
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Company  Limitkd  (a) 

Charter-party — Eire  to  cease  in  case  of  lots- 
Option  to  shipowner  to  substitute  another  vessel 
\n  case  of  loss— Requisition  by 
risks  assumed  by  Admiralty- Lost  of 
while  under  requisition— Compel 
by  Admiralty— To  whom  payable. 

By  a  charter-party  dated  the  5th  June  1914  the 
plaintiffs  chartered  their  tteamer  R  C.  to  the 
defendant!  for  a  term  of  eight  yeart,  two  months, 

by  T.  W.  no***!,  Mq. 


and  eighteen  days  from  that  date  on  the  conditions 
therein  set  out.   It  was  provided  by  the  charter- 


party  that,  should  the  vessel  be  lost,  the  hire 

OGtt^G   CWl*l  mw&tt& H *TVf?  OH  dfl(W  0^  t>Jl4  iOefkT p 

and  any  hire  paid  in  advance  and  not  earned 


ehould  be  returned  to  the  defendants,  but  that 
the  plaintiffs  should  have  the  right  to  substitute 

fl^^O  t\  ^e^$Y*   0  £  f?  ts\  T7a€     w'^^    ^0  le^e^e  ^%^w^  e^^l^5    ^^e1  ^srf  w^J^*  ^£  \  ^e  C 

so  desired.  The  plaintiffs  were  to  insure,  and 
could  insure  or  not  as  they  phased  and  against 
such  risks  at  they  chose.  On  the  17th  Jan.  1917 
the  tteamer  woe  requisitioned  by  the  Admiralty 
on  the  terms  of  the  time  charter-party  known  as 
T.99,  whereby  the  G  ivernmcnt  assumed  war  risks 
on  her  ascertained  value.  In  March  1917  the 
steamer  was  lost  by  war  risks,  and  the  plaintiff  t, 
who  were  the  ownere  of  the  steamer,  brought 
the  action,  claimina  a  declaration  that  all  pay- 
ment* made  by  the  Admiralty  in  respect  of  the 
ascertained  value  of  the  steamer  by  reason  of  her 
loss  belonged  to  the  plaintiffs,  and  that  the 
defendant*  had  no  claim  to  receive  or  share  in 
such  or  to  be  present  at  any  arbitration. 
Held,  that  the  plaintiffs,  the  thipownsrs,  were 
entitled  to  the  whole  of  the  compensation  pay- 
able by  the  Admiralty  in  retpect  of  the 


Trial  of  action  in  the 
Rowlatt  J.,  without  a  jury. 

In  this  oaee  the  plaintiffs,  who  were  the  owners 
of  a  steamship  known  aa  .the  Bio  Colorado, 
claimed  a  declaration  that  all  payments  made  by 
the  Director  of  Transports  or  the  Commissioners 
for  iixeonting  the  office  of  Lord  High  Admiral  of 
the  United  Kingdom  in  respect  of  the  ascertained 
value  of  the  said  steamship,  by  reason  of  the  loss 
of  the  said  steamahip  on  or  about  the  22nd  March 
1917,  belong  to  the  plaintiffa,  and  that  the  defen- 
dants had  no  chum  to  receive  or  share  in  such  or 
to  be  present  at  any  arbitration  in  respect  thereof. 
They  also  claimed  an  injunction  to  restrain  the 
defendants,  their  servants  and  agents  from  inter* 
fering  with  or  attempting  to  prevent  the  receipt 
by  the  plaintiffs  of  the  said  moneys. 

The  plaintiffs,  by  their  points  of  claim,  alleged 
that  by  a  charter-party  dated  the  5th  June  1914 
the  plaintiffs  agreed  to  let  the  said  steamship  to 
the  defendants  for  a  term  of  eighjt  years,  two 
months  and  eighteen  days  from  that  date  on  the 
conditions  therein  set  out  By  clause  18  of  the 
said  charter-party  it  was  provided  that,  should  the 
vessel  be  lost  the  hire  was  to  cease  and  determine 
on  the  day  of  her  loss,  and  any  hire  paid  in 
advance  and  not  earned  should  be  returned  to  the 
defendants,  but  that  the  plaintiffs  should  have 
the  right  to  substitute  another  steamer  to  continue 
the  charter  if  they  so  desired. 

On  the  17th  Jan.  1917  the  said  steamship  waa 
requisitioned  by  the  Admiralty  on  the  terms  of 
the  Admiralty  time  charter-party  known  as  T.99. 
By  ola ti68  19  of  the  said  charter-party  it  waa  pro- 
vided that  the  risks  of  war  were  taken  by  the 
Admiralty  on  the  ascertained  value  of  the  tteamer 
if  totally  lost  at  the  time  of  such  loss,  and  that  if 
a  dispute  should  arise  aa  to  the  value  of  the 
steamer  the  same  should  be  settled  aa  laid  down 
in  clause  31,  which  provided  that  any  dispute 
should  be  referred  under  the  provisions  of  the 
Arbitration  Act  1889  to  the  arbitration  of  two 
one  to  be  nominated  by  the 
other  by  the  Admiralty,  and  in 


of  die. 
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agreement  to  an  umpire ;  and  it  waa  farther 
provided  that  inch  arbitration  should  be  a 
condition  precedent  to  the  commence  men  t  of  any 
action. 

On  or  about  the  22nd  March  1917  the  steamer 
waa  totally  loat  by  a  war  risk,  and  the  Admiralty 
were  prepared  to  negotiate  with  the  plaintiff*  the 
value  of  the  steamer  and  to  pay  to  the  plaintiffs 
80.000Z.  on  account  and  the  balance  when  the  value 
of  the  ship  had  been  ascertained.  On  the 
30th  March  1917  the  defendants  gave  formal 
notice  to  the  Admiralty  that  tbey  claimed  to 
be  interested  in  any  moneys  payable  in  respect 
of  the  loss  of  the  steamer,  and  that  the  Admi- 
ralty were  not  to  agree  the  amount  payable  or 
to  make  any  payments  to  the  plaintiffs  without 
the  defendants'  concurrence,  and  that  the  defen- 
dants claimed  the  right  to  attend  and  take  part 
in  any  arbitration.  In  consequence  of  this  notice 
the  Admiralty  have  refused  to  make  any  payment 
to  the  plaintiffs  or  further  to  deal  with  their  claim 
without  a  banker's  guarantee  to  refund  any  moneys 
paid  to  the  plaintiffs. 

The  defendants,  in  addition  to  carrying  on 
various  utility  services  in  the  Oity  of  Rio  de 
Janeiro, control  a  Belgian  company  which  has  a 
oonoeeaion  for  the  supply  of  gas  for  lighting  and 
hoating  in  the  city.  For  the  purposes  of  their 
business  the  defendants  require  approximately 
150,000  tone  of  coal  per  annum  in  Brazil,  and 
some  years  before  the  war  tbey  time  chartered 
from  tbe  plaintiffs  and  their  predecessors  a  iieot 
of  several  steamers,  including  the  Bio  Colorado, 
which  was  a  steel  screw  steamship  of  3565  tons 
gross  and  2237  tons  net  register  which  was  built 
in  -the  year  1903. 

Tbe  steamer  was  finally  chartered  to  tbe  defen- 
dants by  the  said  charter-party  dated  the  5th  J  une 
1914,  and  it  was  alleged  by  the  defendants  in  their 
points  of  defence  tbat  under  this  charter-party  of 
the  5th  June  1914  the  defendants  were  the  time 
chartered  owners  of  tbe  said  steamship  from  the 
said  date  until  the  23rd  Aug.  1922,  and,  subject 
to  the  prerogative  power  of  the  Grown  to  requisi- 
tion her  during  the  war,  the  defendants  were  the 
only  persons  entitled  to  the  nse  of  the  ship  during 
the  remainder  of  her  probable  life.  The  plaintiffs 
were  entitled  to  11111.  5«.  per  month  for  hire,  out 
of  which  they  had  to  pay  for  wages  and  pro- 
visions of  the  crew,  stores,  insurance,  and  other 
charges,  and  also  the  expense  of  maintaining  the 
ship  in  an  efficient  state  for  the  defendants' 
service. 

The  charter-party  was  the  subject  of  litigation 
between  the  parties  in  an  action 
by  Atkin,  J.  in  May  1916.  The  object  of  the 
action  was  to  obtain  a  declaration  with  reference 
(ia(er  alia)  to  the  effect  of  requisitioning  by  the 
Admiralty  of  ships  chartered  by  the  present 
plaintiffs  to  the  present  defendants  under  tbe 
said  or  similar  charter-party,  and  it  was  declared 
in  the  judgment  in  that  action  "  tbat  the  charter- 
parties  between  the  plaintiffs  and  the  defen- 
dants were  not  terminated  or  suspended  by  the 
requisitioning  of  any  of  the  chartered  steamers 
by  the  British  Government,  and  that  the 
plaintiffs  (meaning  the  present  defendants)  are 
entitled  to  all  payments  made  or  to  be  made 
by  the  British  Government  for  tbe  requisitioned 
iers,  and  that  the  defendants  (meaning  the 
it  plaintiffs)  are  not  entitled  to  any  share 


The  steamer  was  requisitioned  by  the  Admiralty 
in  Jan.  1917,  under  the  proclamation  of  tbe 
3rd  Aug.  1914,  and  whilst  under  requisition  it  waa 
sunk  by  a  mine  or  torpedoed  in  the  North  Sea. 
The  defendants  were  advised  that  as  time 
charterers  of  the  steamer  they  were  included  in 
the  term  "owners"  in  the  proclamation  of  the 
3rd  Aug.  1914  as  construed  by  Lord  Parker  of 
Waddiugton  in  his  judgment  in  the  case  of 
Tamplin  8tsam$hip  Company  v.  Anglo- Mexican 
Petroleum  Product*  Company  (115  L.  T.  Rep. 
315;  (1916)  2  A.  0.  397),  and  as  suoh  might  be 
entitled  to  some  part  of  the  compensation  paid 
by  tbe  Admiralty.  The  defendants  accordingly 
served  the  notice  on  the  Director  of  Admiralty 
Transports,  and  subsequently  delivered  to  the 
Admiralty  their  claim  for  submission  to  the 
Admiralty  Transport  Arbitration  Board. 

Douglas  Hogg  (Sir  John  Simon,  K.C.  with 
him)  for  the  plaintiffs. — The  Admiralty  under 
T.99  have  agreed  to  pay  ascertained  value  of 
the  ship  to  be  determined  by  arbitration.  The 
defendants'  interest  in  tbe  steamship  determined 
automatically  upon  this  sinking.  The  riae  in 
the  rate  of  freights  cannot  alter  the  legal  rights 
of  the  parties.  [Rowlatt,  J. — Is  not  the  value 
of  the  ship  ascertained  by  considering  how  long 
tbe  ship  may  be  employed  ?]  That  is  the 
element  in  the  value  of  the  ship.  The  < 
party  gives  an  option  to  replace  her, 
plaintiffs  want  the  money  to  replace  her. 

A.  Adair  Roche,  K.C.  (Duniop  and  Stenham 
with  him)  for  the  defendants. — The  claim  for 
compensation  for  the  loaa  of  this  steamship  was 
made  to  the  Admiralty  Transport  Arbitration 
Board.  It  was  a  matter  of  grace  i  (see  the  pro- 
clamation of  the  3rd  Aug.  1914,  p.  386,  of  the 
Manual  of  Emergency  Legislation).  The  defen- 
dants are  entitled  to  a  share  in  the 


able  matter,  and  was  covered  by  the  Admiralty's 
war  risks  insurance.  Tbe  defendants'  claim  has 
been  made  before  the  only  tribunal  before  which 
it  can  be  made.  Referring  to  freight,  see  Chinese 
Engineering  and  Mining  Company  v.  Sole  and 
Co.  (33  Times  L.  Rep.  464).  There  the  sum 
accepted  covered  both  interests,  and  only  the 
question  of  division  came  before  the  court.  Here 
tbe  fund  does  not  yet  exist  which  is  to  be  divided. 
But  the  defendants  have  made  a  claim.  The 
proper  remedy  would  be  to  give  the  banker's 

Sua  ran  too,  and  then  bring  an  action  against  the 
efendants  if  the  Admiralty  award  nothing  to  the 
defendants.  It  has  been  held  in  Lobitoe  Oilfieid* 
Limited  v.  Lord*  Commieeionert  of  the  Admiralty 
(33  Times  L.  Rep.  472)  that  the  Admiralty 
Arbitration  Board  can  be  called  upon  to  state  a 
case.  An  injunction  cannot  be  given  each  as  is 
claimed  here.  Injunction  in  the  case  of  con- 
tracts can  only  apply  to  m alios.  There  is  no 
malice  here.  The  defendants  had  an  interest  in 
the  steamship.    He  also  cited 

Tamplin  8teamihip  Company  v.  Anglo- Mexican 
Petroleum  Product*  Company,  115  L.  T.  Bsp. 
315  ;  (1916)  2  A.  C.  397. 

Sir  Joan  Simon,  K.C.  in  reply. — Under  clause  18 
the  owners  have  the  right  to  substitute  another 
ship.  The  vessel  waa  at  the  plaintiffs'  risk.  By 
clause  19  of  the  charter-party  T.  99  the  Admiralty 
is  bound  to  pay  the  plaintiffs  only.   There  is  a 

Digitized  by  Google 


MARITI 


LAW  CASES. 


103 


K.B.]  London- American  Mabitimb  Tbadino  Cob  p.  Co.  v.  Rio  db  J anbibo  Tsui  ,  <tc .,  Co.  [KJJ. 


charterer  between  a  ship  living  and  a  ship  lost. 
When  the  ship  is  lost,  the  time  charter  oomee  to 
an  end,  and  the  time  charterers  hare  no  farther 
interest  in  the  ship.  The  principle  of  the  division 
of  the  freight  does  not  apply  to  the  body  of  the 

Cur.  adv.  vult. 

July  6.— Rowxatt,  J.  read  the  following 
judgment 

In  thia  oaee  the  plaintiffs  had  chartered  a 
steamer  to  the  defendants  for  eight  years  odd 
from  Jane  1914.  In  March  1915  the  Government 
requisitioned  the  steamer  upon  terms,  so  far  as 
material  for  the  present  oaee,  of  the  form  of 
charter  known  as  T.  99,  by  whioh  the  Government 
assumed  war  risks  on  her  ascertained  value. 
Early  in  the  present  year  the  ship  was  lost  by 
war  risks,  and  the  present  action  is  for  a  declara- 
tion that  the  sum  to  be  paid  by  the  Government 
in  respect  of  the  loss  belongs  solely  to  the 
plaintiffs. 

Under  the 


time  charter  bet1 


the 


that  the  plaintiffs  were  to  insure,  and  that,  in 
the  event  of  the  loss  of  the  ship,  the  charter 
was  to  terminate  with  an  option  to  plaintiffs 
to  substitute  another  ship.  The  plaintiffs  could 
insure  or  not  as  they  pleased  and  against 
such  risks  as  they  ohose.  Owing  to  the  circum- 
stances arising  oat  of  the  war,  shipping  increased 
enormously  in  value,  but,  owing  to  the  time 
charter,  the  owners  would  in  fact  enjoy  no 
increased  profit  from  the  working  of  the  ship  for 
the  remainder  of  the  eight  years.  Nevertheless, 
if  they  ohose  to  insure  the  ship  at  her  increased 
value,  they  would  be  entitled  to  do  so;  and, 
seeing  that  if  the  ship  was  lost  they  would  have  to 
pay  such  increased  value  to  replace  her,  it  would 
have  been  a  prudent  thing  for  them  to  do.  If 
they  had  done  this  and  there  had  been  no  requi- 
sition, and  the  ship  had  been  lost  by  a  peril 
insured  against  (whether  peril  of  war  or  peril  of 
the  sea),  I  cannot  conceive  that  the  right  of  the 
owners  to  receive  and  hold  the  whole  of  the 
i  oi  a  ranee  money  oould  have  been  questioned. 
Farther,  when  the  Government  requisitioned,  had 
the  Government  charter  provided  that  the  owners 
shoald  insure  against  war  risks,  it  would,  I 
imagine,  have  been  equally  dear  that  they  woald 
have  been  entitled  to  the  whole  of  the 
of  the  policy,  just  ss  under  the  aotua 
of  Admiralty  charter  they  would  have  been 
entitled  to  the  whole  of  the  benefit  of  any  insur- 
ance against  ordinary  risks  if  the  ship  had  been 
lost  by  ordinary  perils.  Bat  by  the  Government 
'  T.99  the  Government  assumed  the  war 


'  making  it  unnecessary  for  the  owners 
such  risks.  It  seems  to  me  quite  clear, 
to  the  argument  whioh  Dir.  Roche 
addressed  to  me,  that  the  owners  shoald  enjoy 
the  benefit  of  that  term  in  the  charter,  just  as 
they  would  have  enjoyed  the  benefit  of  a 
policy  giving  them  the  same  protection.  But 
Mr.  Roche  pat  forward  this  argument.  The 
Order  in  Council,  be  said,  under  which  the 
Government  requisitioned,  provided  for  com- 
pensation to  the  owners.  For  the  purposes 
of  the  enjoyment  of  the  benefit  of  the 
Admiralty  charter  (whioh  did  not  destroy  the 
time  charter)  the  defendants,  as  between  them- 
selves ind  the  plaintiffs,  are  entitled  to  share  the 


provision  of 
the  Admiralty  charter  by  whioh  the  Government 
assume  war  risks,  continues  Mr.  Roche,  is  part 
of  the  compensation  given  to  the  owners.  So  be 
it ;  but  it  does  not  follow  because  the  defendants 
are  entitled  to  an  interest  in  the  benefits  of  the 
charter,  speaking  generally,  that  they  are  entitled 
to  share  in  every  element  of  snob,  benefit  The 
parties  mast  share  the  benefit  or  compensation 
according  to  their  interests,  and  this  part  of  it  is 
in  respect  of  an  interest  entirely  the  plaintiffs'— 
namely,  that  in  having  the  ship,  if  lost,  replaced 
by  a  sum  of  money  equivalent  to  her  value  whioh, 
the  charter  coming  to  an  end  by  that  loss,  woald 
be  entirely  the  plaintiffs'.  Mr.  Roche  says  this  is 
a  fallacy,  because  it  treats  the  insurance  moneys 
as  something  accruing  after  the  loss  of  the  ship, 
and  the  consequent  determination  of  the  charter- 
party,  whereas  those  moneys  replace  a  floating 
and  still  chartered  ship.  But  this  is  not  so ,  the 
ship  has  been  converted  into  money  by  the  same 
event  as  determined  the  interest  of  the  charterers ; 
and  the  owners  take  the  money  as  they  would 
have  taken  the  ship  had  the  charter  been 
determined  by  some  other  event  or  by  effluxion  of 
time. 

Bat  I  may  pat  the  case  in  another  way.  I 
cannot  bat  think  that  the  argument  of  the  defen- 
dant* is  based  upon  a  false  idea  generated  by  the 
use  of  the  word  "compensation."  It  suggests 
that  there  must  be  compensation  not  for  the  use 
of  the  ship  by  the  Government,  bat  for  the  acci- 
dent that  daring  that  use  an  event  happened 
whioh  determined  the  charter-party.  The 
charterers  had  the  use  of  the  ship  subject  to 
the  possibility  of  that  event  happening.  They 
oould  have  insured  against  that  event  had  they 
been  so  minded.  The  Admiralty  took  the  vessel, 
and  the  charterers  still  remained  exposed  to  the 
possibility  of  that  event  happening,  and,  if  the 
Admiralty  did  not  take  her  for  voyages  other  than 
those  in  whioh  the  charterers  would  have  employed 
her,  the  risk  of  determination  of  the  charter  would 
have  been  the  same;  and  this  risk  could  have 
formed  no  element  in  any  possible  claim  by  the 
charterers  for  compensation  under  the  Order  in 
Council.  If,  on  the  other  hand,  the  Admiralty 
put  her  to  a  use  enhancing  the  risk  of  tbe  charter 
being  determined,  this  might  have  formed  the 
subject  of  a  claim  of  a  very  special  character  by 
the  charterers.  The  assumption  of  war  risks  by 
the  Admiralty  is  not,  however,  even  to  the 
slightest  extent,  by  way  of  satisfaction  of  any 
such  claim  as  that.  It  merely  provides  for  the 
hire  and  insurance  of  a  chattel. 

For  these  reasons  I  think  tbe  plaintiffs  succeed. 
It  was  argued  that  the  claim  for  a  declaration 
was  misconceived,  as  tending  to  prevent  the 
defendants  resorting  to  the  arbitral  tribunal 
which  has  jurisdiction  to  deal  with  any  olaim  they 
may  make,  I  do  not  debar  the  defendants  from 
making  any  olaim  they  think  they  can  put  for- 
ward, so  long  as  they  do  not  claim  in  respect  of 
the  assumption  by  Government  of  tbe  war  risk 
on  tbe  ascertained  value  of  the  ship.  This  claim 
I  decide  tbe  plaintiffs  are  alone  entitled  to  make. 
There  will  be  a  declaration  in  tbe  terms  of  the 
first  paragraph  of  the  prayer,  substituting,  to 
prevent  any  possibility  of  mistake,  tbe  words 
"of  snoh  ascertained  value"  for  the  word 
"  thereof."  This  will  entitle  the  Admiralty  to 
deal  solely  with  the  plaintiffs  in  respect  of  the 

Digitized  by  Google 


104 


MARITIME  LAW  CASES. 


Clapham  SS.  Co. r.  Naamlooz*  Vmhootschap Hahdiu-h Tsajwobt  Maatschappij  Yumuh. 


claim  in  question, 
of  the  action. 


The  plaintiffs  most  have  the 

ccU  of  the  action.      Judfnunt  for  jUMfr 

Solicitor!  for  the  plaintiffs,  Maxwell  and 
Dampney. 

Solicitor!  for  the  defendant!,  Pain**,  Blyth, 
and  Huxtable. 


July  19  and  27,  1917. 
(Before  Rowlatt,  J.) 

Clapham  Steamship  Company  Limited  (in 
liquidation)  V.  NAAMLOOZE  VlltirOOTSCHAP 
Handils-en  Thanh  pokt  Maatschappij 
VuLCAAH,  Gkwkrkschapt  Dsutschib 
Kaisbk  07  Hamborn,  Actikn  •  Gkbbkl- 
schaft  fOe  Huttbnbktbich,  and  Thysben 
and  Oo.  (a) 

War— Contract  with  Dutch  company— German 
ghareholdrrs — Benefit  of  or  support  of  enemies — 
Effect  of  outbreak  of  war. 

The  V.  Company  woe  a  Dutch  company,  which  had 
all  its  shares  held  by  three  German  companies. 
It  woe  managed  by  two  German  directors  resi- 
dent in  Holland,  but  they  wore  subject  to  the 
control  of  a  supervisory  committee  of  Germane 
resident  in  Germany.  The  plaintiffs,  who  were 
the  owners  of  the  eteamship  F.,  entered  into  • 
charter-party  with  the  V.  Company  whereby  the 
steamship  was  chartered  to  the  V.  Company  for 
a  period  of  about  five  years  from  Feb.  1913.  The 
plaintiffs  sought  a  declaration  that  the  charter- 
party  woe  put  an  end  to  by  the  outbreak  of 
war. 

Held,  that  the  maintenance  of  the  charter-party  in 
a  state  of  suspension  during  the  war  would  have 
the  effect  of  supporting  the  enemy  during  the  war, 
and  the  nature  of  the  charter-party  was  such  that 
the  outbreak  of  the  war  made  it  illegal  in  toto 
ewn  though  suspended  or  postponed  in  perform- 
ance. Therefore  the  plaintiffs  were  entitled  to 
the  declaration  asked  for. 

Action  in  the  Commercial  List  tried  by 
Rowlatt,  J. 

The  plaintiffs'  claim  was  for  a  declaration  that 
a  charter-party  dated  the  18th  Jan.  1913  between 
the  plaintiffs  as  owners  of  the  steamship  Fern- 
garth  and  the  defendants  the  Naamlooze  Vennoot- 
sohap  Handels  ■  en  Transport  Maatschappij 
Vnloaan  as  charterers  became  dissolved  and 
terminated  by  the  outbreak  of  war  between  this 
country  and  Germany,  the  said  defendant  com- 
pany or  firm  having  made  inch  charter-party  as 
agents  for  a  German  firm  or  company,  the 
Gewerkschaft  Dentecher  Kaiser  of  Hamborn 
and  (or)  the  Action  Co sellsc haft  fur  Hctten- 
betrich  and  (or)  Thyssen  and  Co.,  and  being 
enemy  companies  or  firms  by  reason  that  the 
members  were  Germans  and  carry  big  on  busi- 
ness in  Germany;  and  for  a  declaration  that 
snob  charter-party  was  conditional  on  a  guarantee 
dated  the  22nd  Feb.  1913  given  by  the  defendants 
the  Gewerkschaft  Deatsoher  Kaiser,  which  gua- 
rantee was  dissolved  by  the  outbreak  of  war. 

The  plaintiffs  by  their  points  of  claim  alleged 
that  by  a  time  charter-party  dated  the  18th  Jan. 
1913  between  the  plaintiffs,  a  British  registered 
company  as  owners  of  the  British  steamship 

(a)  Report*  by  T.  w" 


Ferngarth,  and  the  defendants  the  Naamlooae 
Vennootaohap  Handels  •  en  Transport  Maats- 
chappij Vnloaan  of  Rotterdam  (hereinafter  called 
the  charterers)  as  charterers  it  was  agreed  that 
the  plaintiff*  should  let  and  the  defendants  should 
hire  the  steamship  for  about  five  years  from 
delivery  to  the  defendants  at  charterers  in 
the  trades  specified  in  the  charter-party 
at  the  rate  of  hire,  to  be  paid  monthly 
in  advance  until  redelivery  on  the  termina- 
tion of  the  charter-party.  There  accompanied 
the  said  charter  party  and  the  said  charter- 
party  was  conditional  upon  a  written  guarantee 
dated  the  22nd  Feb.  1913,  addressed  to  the 
plaintiffs  and  signed  by  the  defendants  the 
Gewerkschaft  Deutsoher  Kaiser,  guaranteeing  to 
the  plaintiffs  doe  fulfilment  by  the  said  charterers 
of  their  obligations  under  the  charter-party.  On 
the  4th  Aug.  1914,  on  the  outbreak  of  war  with 
Germany,  the  Ferngarth  was  discharging  at 
Rotterdam  under  the  charter-party.  By  telegram 
of  the  5th  Aug.  1914  the  charterers  gave  notice 
suspending  the  charter-party  during  the  continu- 
ance of  hostilities  under  clause  27  of  the  charter- 
party  as  in  the  event  of  war  between  the  nation 
to  whose  flag  the  chartered  steamer 
some  other  European  Power. 

Thereafter  it  became  known  to 
that  the  charterers  being  a  Dutch  company 
limited  by  shares,  registered  at  Rotterdam,  and 
having  a  branch  office  at  Antwerp,  was  in  fact  the 
property  and  under  the  control  of  the  defendants 
the  Gewerkschaft  Deutscber  Kaiser  of  Hamborn. 
Germany;  the  Action- Gesseleohaft  fur  Hutten- 
berrioh  of  Dnisberg-Meiderioh  of  Germany,  and 
A  Thyssen  and  Co.,  a  partnership  of  Mulheim 
Ruhr  in  Germany,  .all  three  such 
being  enemy  corporations  or  firms, 
terers  were  at  all  material  times  agents  or 
nominees  or  a  branch  of  the  said  enemy  cor- 
porations and  made  the  said  charter-party  as 
trustees  for  and  on  behalf  thereof,  and  the  steamer 
was  worked  under  the  said  charter-party  on  their 
behalf — viz.,  for  the  purpose  of  carrying  ore  to 
Rotterdam  for  delivery  by  Rhine  lighters  into 
Germany.  By  proclamation  dated  the  29th  Feb. 
1916  the  said  charterers  were  pot  on  the  list  of 
statutory  enemies  under  the  Trading  with  the 
Enemy  (Extension  of  Powers)  Act  1915. 

The  plaintiffs  took  the  proceedings  under  the 
Legal  Proceedings  against  Enemies  Acts  1915. 

The  defendants  by  their  defence  denied  that 
the  said  charter  party  was  conditional  upon  the 
guarantee. 

They  further  alleged  that  the  first-named 
defendant  oompacy  was  duly  constituted  and 
incorporated  under  the  laws  of  the  kingdom  of 
Holland,  and  as  such,  and  not  otherwise,  entered 
into  the  said  oharter- party.  The  defendants 
counter-claimed  for  a  declaration  that  the 
charter-party  is  effective,  existing, 
upon  the  plaintiffs. 

Sir  John  Simon,  K.G.,  R.  A.  Wright,  and  C.  R. 
Dunlop  for  the  plaintiffs.— It  is  contended  that 
the  first  defendants  are  to  be  regarded  as  a 
German  company  or  firm.  Although  nominally 
a  Dutch  company,  it  clearly  exists  to  further  the 
operations  of  the  other  three  defendant  companies, 
who  are  German.  The  object  of  the  oharter- 
party  in  question  was  to  provide  tonnage  for  the 
purposes  of  the  business  of  the  enemy  nomj 
The  outbreak  of  the  war  made  the 
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of  any  oontraotnal  relation ■  with  the  defendants 
illegal,  and  mere  interruption  or  postponement 
of  performance  did  not  remedy  the  illegality. 
They  referred  to 


Daimler  Company  Limited  v.  Continental  Tyre 

114  L.  T.  Bsp.  1049 ;  (1916)  2  A.  C.  307  ; 
Zinc  Corporation  Limited  v.  HirtcA,  114  L.  T.  Rep. 
222  ;  (1916)  1  K.  B.  541. 

are  entitled  to  the  declaration 

for. 


r,  K.G.  and  A.  Neilton  for  the  defendants. 
— The  charter-party  only  provides  for  lawful 
voyages,  and  can  therefore  be  observed  during 
the  war  without  rendering  any  service  to  the 
enemy.  The  charter-party  is  interrupted  for  the 
period  of  the  war,  and  the  qaestion  is  whether  it 
is  still  in  existence  for  any  purpose.  This  ques- 
tion should  be  answered  by  applying  the  test 
formulated  by  Lord  Lo reborn  in  Tamplin  (F.  A.) 
Steamship  Company  Limited  v.  Anglo- Mexican 
Petroleum  Product*  Company  Limited  (115  L.  T. 
Rep.  315;  (1916)  2  A.  0.  397).  [They  also 
referred  to  the  dicta  of  Willes,  J.  in  Eepotito 
v.  Bowden  (7  EL  &  Bl.  763,  at  p.  781).] 

Cur.  adv.  vult. 

July  27.  —  Rowlatt,  J.  — In  this  case  the 
plaintiffs,  who  are  the  owners*  of  the  steamship 
Femgarth,  seek  a  declaration  that  a  charter-party 
by  which  their  steamer  was  chartered  to  the  first 
defendants  (whom  I  shall  call  the  Vnlcaan  Com. 
pany)  for  a  period  of  about  five  years,  com- 
mencing in  Feb.  1913,  was  pat  an  end  to  by  the 
outbreak  of  war.  The  Vnlcaan  Company  are  a 
Dutch  company,  but  all  the  shares  are  held  by 
the  three  companies  who  are  the  other  defen- 
dants and  are  Carman  companies.  The  Vnlcaan 
Company  is  managed  by  two  directors  who  are 
Germans  resident  in  Holland,  but  they  are 
subject  to  the  control  of  a  supervisory  com- 
mittee of  Garmana  resident  in  Germany.  The 
Vnlcaan  Company  clearly  exiata  only  to  further 
the  operations  of  the  three  German  companies, 
and  is  in  fact  nothing  but  a  branch  establishment 
organised  under  the  convenient  machinery  of  a 
subsidiary  company. 

The  charter-party  immediately  in  question  had 
for  its  object  the  provision  of  tonnage  for  the 
purposes  of  the  business  of  the  German  com- 
panies. 

In  these  circumstances  the  plaintiffs  contend, 
first,  that  the  Vulcaan  Company  is  to  be  regarded 
simply  as  a  German,  that  is  to  say,  an  enemy 
company ;  and,  secondly,  that  therefore  the  out- 
break of  war  necessarily  put  an  end  to  the  con- 
tract. I  understood  the  learned  counsel  to  con. 
tend  as  a  general  proposition  universally  applic- 
able that  the  outbreak  of  war  made  the  main- 
tenance of  any  contractual  relation  with  the 
defendants  illegal,  even  with  interrupted  per- 
formance, and  that  no  question  of  the  effect  of 
the  interruption  on  the  supposed  intention  of  the 
parties  could  arise.  I  do  not  think  it  necessary 
to  decide  whether  or  not  the  effect  of  war  can  be 
put  as  high  as  this.  There  are  formidable  diffi- 
culties in  the  way.  It  was  conceded  that  a 
contract  under  which  nothing  remained  to  be 
done  but  to  pay  a  sum  of  money  would  not  be 
put  an  end  to  by  war,  though  the  remedy  by 
action  for  its  recovery  would  be  postponed  until 
the  state  of  war  came  to  an  end.  In  such  :v  case 
Vol.  XIV.,  N.  S. 


.but 


the  obligation  would  remain  during  the 
it  would  be  temporarily  unenforceable. 

It  is  nothing  to  the  purpose  to  say  that  that 
would  be  the  oase  if  a  cause  of  action  accrued.  I 
apprehend  that  the  position  would  be  the  same  if 
the  payment  was  subject  to  a  period  of  credit 
unexpired  at  the  outbreak  of  war.  In  any  case 
to  say  that  the  cause  of  action  remains  involves 
saving  that  the  obligation  remains,  and  there 
may  be  other  cases  where  it  would  be  proper  to 
hold  that  the  obligation  may  remain  though 
performance  during  the  war  becomes  illegal. 
The  question  is  whether  or  not  this  is  such  a 
contract. 

Nor  do  I  think  it  necessary  to  decide  whether 
the  effect  of  the  decision  in  Daimler  Company 
Limited  v.  Continental  Tyre  and  Rubber  Com- 
pany (Great  Britain)  Limited  (114  L.  T.  Rep.  1049  ; 
(1916)  2  A.  0.  307)  is  to  require  me  to  hold  on  the 
facts  of  this  oase  that  the  Vulcaan  Company  is  an 
enemy  company.  It  seems  to  me  enough  to  say 
that  the  effect  of  this  contract  is  to  oblige  British 
■objects  to  render  services  for  the  benefit  of 
enemies. 

Mr.  Greer,  for  the  defendants,  contended  that 
this  charter-party  only  provided  for  lawful 
voyages,  and  that  it  could  therefore  be  observed 
during  the  war  without  performing  services  for 
the  enemy.  But  any  voyage  under  this  charter 
would  be  for  the  benefit  of  enemies  whether  or  not 
the  goods  were  carried  to  an  enemy  country. 
There  is  no  room  for  a  lawful  voyage.  That 
being  so,  the  charter-party  is  at  least  interrupted 
for  the  period  of  the  war,  and  the  question  is 
whether  or  not  it  is  still  in  existence  for  any 
purpose.  That  question,  Mr.  Greer  contended, 
ought  to  be  answered  by  applying  the  test  formu- 
lated by  Lord  Lore  burn  in  the  case  of  Tamplin 
(F.  A.)  Steamehip  Company  Limited  v.  Anglo- 
Mexican  Petroleum  Product*  Company  Limited 
(115  L.  T.  Rep.  315;  (1916)  2  A.  0.  397).  and  he 
■aid  that  I  ought  therefore  to  ask  myself  whether 
the  contract  was  impliedly  conditional  on  the 
absence  of  such  an  interruption  as  that  with 
which  the  parties  are  confronted. 

Mr.  Greer  next  insisted  that  no  such  condition 
could  be  implied,  because  the  parties  had  con- 
templated the  risk  of  war,  and  by  olause  27  had 
provided  for  the  oase  by  giving  an  option  to 
either  party  to  suspend  the  charter-party  in  such 
an  event  It  is  dear  that  the  first  step  in  this 
argument  must  be  to  make  good  the  proposition 
that  the  illegality  with  which  this  charter-party 
was  affected  by  the  outbreak  of  war  was  rigidly 
confined  to  its  performance  during  the  war,  and 
did  not  taint  the  maintenance  of  the  obligation 
during  the  war  to  resume  such  performance  at  its 


If  this  is  so,  Mr.  Greer  may  be  justified  in 
saying  that  it  is  a  mere  interruption  like  that  in 
the  case  of  Tamplin  (F.  A.)  Steamehip  Company 
Limited  v.  Anglo-Mexican  Petroleum  Producte 
Company  Limited  (sup.),  where  the  enforced 
discontinuance  of  the  chartered  services  in 
obedience  to  the  requisition  of  the  British 
Government  could  not  conceivably  impart  any 
illegality  in  looking  to  their  resumption.  Farther, 
if  this  view  is  correct,  there  is  much  to  be  said  for 
Mr.  Greer's  next  step— namely,  that,  having 
regard  to  the  case  of  Tamplin  (F.  A.)  Steamehip 
Company  Limited  v.  Angle-Mexican  Petroleum 
Company  Limited  (115  L.  T.  Rep.  313; 
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war.  That  may  or  may  not  make  it  illegal. 
What  I  say  is  that  it  support*  the  enemy  daring 
the  war. 

In  deciding  on  these  grounds  that  this  charter- 
party  was  pot  an  end  to  by  the  outbreak  of  war, 
I  am  applying  what  I  conceiTe  to  be  the  principle 
which  lies  at  the  root  of  the  role  which  makes 
trading  with  the  enemy  illegal,  and  I  think  that 
I  am  applying  it  on  the  lines  approved  by  the 
Coart  of  Appeal  in  Zinc  Corporation  v.  Hinch 
(114  L.  T.  Rep.  222 ;  (1916)  1  K.  B.  541),  though 
the  special  features  of  the  two  cases  are,  of 
course,  very  different,  and  perhaps  I  am  carrying 
the  application  a  little  furtner. 

Since  writing  the  above  I  have  read  a  report  of 
the  decision  of  the  Court  of  Appeal  in  Bio  Tinto 
Company  v.  Ertel  Bieber  und  Co.  (14  Asp.  Mar. 
Law  Oas.  44 ;  116  L.  T.  Rep.  810).  That  decision, 
like  that  in  Zinc  Corporation  v.  Hirtch  (tup.)  was 
based  primarily  on  the  ciroum  stances  that  the 
contract  involved  actual  intercourse  with  the 
enemy  during  the  war.  So  far,  however,  as  I  am 
able  to  judge,  at  least  one  of  the  Lords  Justices 
was  of  opinion  that  that  case  fell  within  the 
principle  which  I  think  is  applicable  hore. 

For  these  reasons  I  make  the  declaration  asked 
for  by  the  plaintiffs,  and  they  mast  have  the  ootta 
of  the  action. 

Judgment  for  plaintiffs. 

Solicitors  for  the  plaintiffs,  Loveless  and  Co., 
agents  for  Jngledew  and  Fenwick,  Newcastle-on- 
Tyne. 

Solicitors  for  the  defendant!,  Pritchard  and 
8ons. 


K.B.  Div.] 


(1916)  2  A  0.  397),  the  interruption  iB  not  each  ! 
an  to  pat  an  end  to  the  charter  even  without 
clause  27,  and  much  lea*  with  it.  On  the  other 
hand,  if  the  contract  is  such  that  the  mainten- 
ance during  the  war  of  the  obligation  to  resume 
performance  on  the  return  of  peace  is  illegal,  then 
there  is  no  question  of  any  implied  condition  on 
the  principle  expounded  in  the  Tamplin  cape 
{tup.).   The  whole  contract  becomes  illegal. 

Upon  this  crucial  point  Mr.  Greer  laid  stress 
on  what  was  said  by  Willee,  J.  in  Espotito  v. 
Bowden  (7  El.  &  Bl.  763,  at  p.  781)— namely,  that 
the  outbreak  of  war  had  the  effect  of  an  Act  of 
Parliament  making  illegal  intercourse  with  the 
enemy  during  its  continuance — and  the  reasoning 
in  the  same  judgment  at  p.  792  of  the  report 
makes  it  appear  that  the  learned  judge  was  treat- 
ing  the  performanoo  of  the  contract  as  illegal 
only  as  to  part  of  its  possible  scope  and  was 
inquiring  whether  or  not  that  made  the  whole 
voidable.  The  position  in  that  case  was,  however, 
very  different  from  that  in  the  present  oase.  The 
charter-party  was  not  with  or  for  the  benefit  of 
an  enemy,  and  performance  was  only  illegal  if 
and  so  far  as  it  would  consist  in  shipping  goods 
exported  by  the  enemy.  Here  the  charter-party 
is  for  the  benefit  of  the  enemy,  and  the  view  that 
1  take  is  that  its  nature  was  such  that  the  out- 
break of  war  made  it  illegal  in  toto  even  though 
suspended  or  postponed  in  performance. 

If  the  oontract  still  subsists  the  position  created 
by  the  outbreak  of  war  acting  upon  the  con- 
tractual engagements  of  the  parties  is  to  with- 
draw the  ship  for  the  duration  of  the  war  while 
assuring  the  benefit  of  her  services  to  the  enemy 
at  the  moment  of  its  conclusion.  Now,  in  con- 
sidering this  position  I  must  not  let  my  outlook 
be  confined  to  the  circumstances  of  the  present 
moment,  or  of  the  present  war  as  it  has  developed 
in  fact.  I  mast  look  at  the  question  as  a  general 
one  to  be  answered  as  at  the  moment  of  the  out- 
break of  the  war. 

It  seems  to  me  that  if  at  the  moment  when  war 
breaks  out  thfl  enemy  is  entitled  to  retain  hiB 
assurance  of  tonnage  to  be  available  at  the  end 
of  the  war  his  commercial  position  is  fortified 
even  during  the  war.  He  is  enabled,  by  the  pro- 
Bpect  of  shipping  facilities  which  he  has,  to  keep 
together  his  connection  with  neutral  or  enemy 
merchants  over?ean,  and  even  (if  he  likes  to 
speculate  on  the  war  being  short,  or  if  he  can 
obtain  contracts  with  conditions  protecting  him 
if  it  should  be  long)  to  enter  de  presenti  into  new 
contracts  to  he  performed  when  peace  arrives. 
Hia  ability  to  do  these  things  at  least  for  a  time 
helps  to  drive  his  adversary  to  the  necessity  for  a  I 
long  war.  In  any  case  it  enables  the  enemy 
fully  to  commit  his  own  shipping  for  the  purposes 
of  his  trade  during  the  war  without  being  ham- 
pered by  the  necessity  for  having  it  free  at  the 
end,  for  then  he  has  the  right  to  the  services  of 
the  shipping  of  his  adversary. 

On  the  other  hand,  the  adversary  most  not 
commit  hia  shipping  on  pain  of  being  liable  for 
damages  if  peace  should  find  him  unable  to 
resume  the  fulfilment  of  hia  oontract  with  the 
enemy  charterer.  I  do  not  think  that  the  law 
will  allow  a  British  subject  to  remain  in  this 
relation  with  an  enemy.  I  do  not  base  my  deci- 
sion on  the  ground  that  the  maintenance  of  the 
charter-party  in  a  state  of  suspension  during 
the  war  will   benefit  the  enemy  after  the 


PROBATE,  DIVORCE,  AND  ADMIRALTY 
DIVISION. 
PEIZE  COURT. 
Monday,  July  2, 1917. 
(Before  Sir  S.  T.  Evans,  President) 

TBI  K6HIQ8B1BG.  (a) 

Prize  Court— Prist  bounty — Aeroplane*— Naval 
airmen — Assistance  in  deitroying  enemy  war- 
ship— Airmen  as  pari  of  crews  of  attacking 
vessel*— Claim  to  share  in  prize  bounty — Naval 

Prize  Aet  1864  (27  A  28  Viet.  e.  25), «.  42—  Order 
in  Council  of  the  2nd  March  1915. 

By  the  combined  effect  of  sect.  42  of  the  Naval 
Prise  Act  1864  (27  A  28  Viet.  c.  25)  and  the 
Order  in  Council  dated  the  2nd  March  1915,  a 
prize  bounty  is  payable  amongst  such  of  the 
officers  and  men  of  His  Majesty's  warships  as  are 
actually  present  at  the  taking  or  destroying  of 
any  armed  ship  of  the  enemy,  calculated  at  the 
rate  of  52.  for  each  person  on  board  the  enemy's 
ship  at  the  beginning  of  the  engagement. 

In  July  1915  a  Qerman  cruiser  had  taken  refuge 
in  the  B.  river  in  German  East  Africa,  where 
an  attack  was  made  upon  her  by  two  of  Hie 
Majesty's  warships.  Owing  to  the  position  of 
the  enemy's  vessel  the  British  warships  were 
unable  lo  obtain  a  sight  of  her,  and  a  successful 
attack  teas  only  accomplished  by  reason  of  the 
assistance  rendered  by  the  pilots  and  observers 
of  two  aeroplanes  belonging  to  the  Royal  Naval 
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Air  Service  which  had  been  specially  lent  to 
the  British  vessels  for  the  purpose.  The  names 
of  the  pilots  and  observer*  were  borne  on  the 
book*  of  the  two  British  vessels. 

Held,  that  the  pilots  and  observers  formed  apart  of 
the  crews  of  the  British 
entitled  to  share  in  the  prize  bounty  i 
cm  a  result  of  the  destruction  of  the  German 
cruiser. 

This  was  a  motion  on  behalf  of  the  officers  and 
crews  of  His  Majesty's  monitors  Severn  and 
Mersey,  and  also  on  behalf  of  the  pilots  and 
observers  of  two  aeroplanes,  which  were  attached 
to  the  two  monitors,  for  a  declaration  that  they 
were  entitled  to  prize  bounty  amounting  to  1920*. 
in  respect  of  the  destruction  of  the  German  armed 
cruiser  Konigsberg  in  the  Rufigi  river,  German 
East  Africa,  in  July  1915. 

From  the  affidavit  of  Captain  Erie  John 
Arthur  Fullerton,  D.8.O.,  who  was  in  command 
of  H.M.S.  Severn,  and  from  the  report  of  Vice* 
Admiral  Sir  Herbert  King- Hall,  Commander-in- 
Chief,  Cape  of  Good  Hope  station,  it  appeared 
that  the  German  cruiser  had  taken  refuge  in  the 
Rufigi  river,  and  when  an  attack  was  made  upon 
the  vessel  on  two  different  dates  in  July  1915 
it  was  out  of  sight  of  the  monitors.  It  was  then 
tbat  the  two  aeroplanes  rendered  valuable  assist- 
ance in  carrying  out  the  operations,  and  as  the 
report  of  Vice-Admiral  Sir  Herbert  King-Hall 
said :  "  The  observers  in  the  aeroplanes,  by  their 
excellent  spotting,  soon  got  the  guns  on  the 
target,  and  hit  after  hit  was  rapidly  signalled." 
The  aeroplano  pilots  and  observers  belonged  to 
the  Royal  Naval  Air  Service,  whose  headquarters 
were  some  thirty  miles  away,  but  they  had  been 
lent  to  the  Severn  and  the  Mer»ey  for  the  pur 
poses  of  the  operations  of  these  monitors  against 
the  Konigsberg,  and  their  names  were  borne  upon 
the  books  of  the  two  moniton*. 

The  complement  of  the  K  >i\igtbtrg  wr.s  384 
persons,  and  it  was  ascertained  from  prisoners 
tbat  the  cruiser  had  always  been  kept  ready  for 
sea,  and  was  so  at  the  time  of  the  engagement. 

Commander  Maxwell- An  de> son,  R.N.,  in  sup- 
port of  the  motion. — The  pilots  and  observers  of 
the  two  aeroplanes  were  entitled  to  share  in  the 
prize  bounty.  They  formed  a  part  of  the  crews  of 
tho  monitors,  their  names  being  borne  on  the 
ships'  books,  and  they  had  taken  part  in  the 
destruction  of  the  German  cruiser.  The  fact 
that  they  were  not  on  board  at  the  time  of  the 
engagement  made  no  difference.  A  boat'b  crew 
of  a  man-of-war  formed  a  part  of  the  ship's  com- 
pany for  the  purpose  of  being  awarded  prize 
bounty,  even  though  the  crew  might  be  working 
some  distance  away  from  the  ship  at  the  time 
of  the  engagement.  The  position  of  the  pilots 
and  the  observers  was  quite  analogous. 

Harold  Hardy  (Mordaunt  8nagge  with  him) 
for  the  Procurator-General. — The  Crown  agreed 
with  the  contention  of  the  claimants  that  the 
pilots  and  the  observers  of  the  aeroplanes  were 
entitled  to  participate  in  the  prize  bounty. 

The  President. — This  is  an  application  made 
on  behalf  of  officers  and  ships'  companies  of  His 
Majesty's  monitors  Bevern  and  Mersey  for  prize 
bounty  in  respect  of  the  destruction  of  the 
German  armed  cruiser  Konigsberg  in  the  Rufigi 
river,  in  German  East  Africa,  under  the  circum- 


stances whioh  have  been  fully  detailed.  The  only 
special  feature  in  this  case  is  that  the  application 
is  made  not  only  on  behalf  of  the  officers  and  the 
crews  of  the  two  warships,  but  also  on  behalf  of 
the  pilots  and  tho  observers  who  were  serving  in 
the  two  aeroplanes  engaged  in  the  action  to  be 
included  amongst  those  who  are  entitled  to  have 
prize  bounty  granted  and  distributed  to  them. 
This  is  the  first  occasion  upon  whioh  such  an 
application  has  been  made.  The  pilotH  and  the 
observers  of  the  two  aeroplanes  belong  to  the 
Royal  Naval  Air  Service,  and  it  is  admitted  that 
they  were  attached  to  the  Severn  and  the  Mersey 
for  the  purpose  of  operating  against  the  Konigs- 
berg. It  is  quite  clear,  also,  that  the  services 
whioh  were  rendered  by  them  in  bringing  about 
the  destruction  of  the  German  cruiser  wereof 
an  extremely  valuable  character.  The  question 
whioh  is  now  for  me  to  decide  is  whether  they 
are  entitled  to  share  in  prize  bounty  which  is 
awarded  under  the  Naval  Prize  Act  1884  and 
the  Order  in  Council  made  thereunder  on  the 
2nd  March  1915. 

The  relevant  section  of  the  Naval  Prize  Act 
1864,  s.  42,  is  as  follows :  "  If  in  relation  to 
Rny  war  Her  Majesty  is  pleased  to  declare  by 
Proclamation  or  Order  in  Council  her  intention 
to  grant  prize  bounty  to  the  officers  and  crews 
of  ber  ships  of  war,  then  sooh  of  the  officers 
and  crew  of  any  of  Her  Majesty's  ships  of  war  as 
are  actually  present  at  the  taking  or  destroying 
of  any  armed  ship  of  any  of  Her  Majesty's 
enemies  shall  bo  entitled  to  have  distributed 
among  them  as  prize  bounty  a  sum  calculated  at 
the  rate  of  five  pounds  for  each  person  on  board 
the  enemy's  ship  at  the  beginning  of  the  engage- 
ment." An  Order  in  Council  was  made  under 
the  above  section*  dated  the  2nd  March  1915.  I 
think  that  I  am  acting  well  within  my  powers 
under  the  above  section  in  deciding  that  the 
pilots  and  the  observers  belonging  to  the  two  aero- 
planes formed  a  part  of  the  crews  of  the  Severn 
and  the  Mersey,  to  which  they  were  attached,  and 
I  pronounce  and  declare  that  they  are  entitled  to 
share  in  the  prize  bounty  to  be  awarded  in  respect 
of  the  destruction  of  the  Konigsberg.  I  find,  also, 
tbat  at  the  time  of  the  beginning  of  the  engage- 
ment there  were  384  persons  on  board  the  Konigs- 
berg. and  the  amount  of  the  prize  bounty  to  be 
distributed  is  therefore  19201. 

Solicitors  for  the  claimants,  Botterell  and 
Roche,  for  Holt  and  Co.,  Navy  Agents. 

Solicitor  for  the  Procurator-General,  Treasury 
Solicitor. 
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COURT  OF  APPEAL. 

Friday,  July  27,  1917. 
(Before  Lord  Reading,  O.J.,  Pickpord  and 

SCBUTTON,  L.J J.) 

New  Zealand  Shipping  Oompamt  Limited  ». 
SociiTK  dk8  Atbliebs  bt  Ohantibks  de 
(a) 


APPEAL  FROM  THE  KIMG'8  bench  division. 

Contract — Shipbuilding — Contract  to  become  void  if 
builder  unable  to  deliver — War— Non-delivery  of 
ship— Whether  contract  void  or  voidable  at  pur- 
chaser's option. 

The  defendants  agreed  by  a  contract  of  the  6th  March 
1913  to  build  a  steamer  for  the  plaintiffs.  By 
clauseb :  "The  said  tteamer,  unless  the  construction 
thereof  shall  be  delayed  by  fire,  strike,  or  loci-out, 
or  any  other  unpresentable  cause  .  ,  .  xhall  be  com- 
pleted ready  for  trial  by  the  30th  Oct.  1914."  By 
agreement  the  dots  of  completion  was  subsequently 
extended  to  the  30th  Jan.  1915.  By  clause  12: 
"  In  case  the  builders  become  bankrupt  or  insolvent, 
or  fail,  or  be  unable  to  deliver  the  steamer  within 
etght  months  from  the  date  agreed  by  this  contract, 
thereupon  this  contract  shall  become  void,  and  all 
money  paid  by  the  purchasers  shall  be  repaid 
to  them  with  interest  at  5  per  cenU  .  .  .  except 
only  in  the  event  of  France  becoming  engaged  in  a 
European  war,  when  the  above  limit  of  eight 
months  shall  be  extended  equal  to  the  duration  of 
the  said  war,  but  in  no  case  to  exceed  eighteen 

The  builders  contended  tluit  in  the  events  that  had 
happened  the  clause  became  operative  on  the  30 tA 
July  1916,  and  the  contract  then  became  void. 
The  purchasers  claimed  the  ship  or  damages 
for  non-delivery,  and  contended  (inter  alia)  that 
the  builders  were  not  entitled  to  say  the  contract  was 
^^OS^ij  ^J*\t£  e^^w^X^  it  was  only  voidable  at  the  pur- 


Held,  that  clause  12  became  operative  on  the  30th 
July  1916,  and  the  contract  then  became  void. 

Per  Lord  Beading,  C.J. :  "  Void  "  means  void  to  all 
intents  and  purposes  according  to  the  ordinary 
meaning  of  language  in  every  contract  where  the 
word  is  employed,  though  Uiere  are  cases  where  a 
party,  being  in  default,  cannot  set  up  that  the 
contract  is  void. 

Decision  of  Bailhache,  J.  affirmed. 

Appeal  by  the  plaintiffs,  the  purchasers,  from  a 

decision  of  Bailhache,  J.  on  an  award  in  the  form 

of  a  special  case. 

1.  By  agreemoot  between  the  builders  and  the 
purchasers  dated  the  6th  March  1913  the  builder* 
agreed  to  oonstruot  for  the  purchaser*  a  steamer  as 
therein  provided.  The  said  sgreemont  was  executed 
in  English  and  also  in  Frenob,  and  copies  are  attached 
hereto  and  made  part  of  this  oase. 

2.  The  said   agreement   contained    the  following 


(5)  The  said  steamer,  unlsss  tbe  construction  thereof 
shall  bo  delayed  by  fire,  strike,  or  lock-out  of  workmen, 
or  any  other  unpreventable  cause  beyond  the  control  of 
the  builders  v  in  whioh  case  a  fair  proportionate  exten- 
sion of  time  shall  be  allowed,  shall  be  completed  ready 

'•T&sported  t»y  Edwakd  i.  M.  Chatuh, Ttq 


for  trial  by  the  30th  Oct.  1914  and  delivered  afloat  as 
usual.inthe  port  of  Dunkirk,  free  of  dock  and  other 
dues,  as  soon  as  suoh  trial  has  been  completed  to  the 

Uvea. 

(7)  In  the  event  of  the  said  veaeel  not  being  com- 
pleted sad  ready  for  trial  on  or  before  the  30th  Oct. 

1914  .  .  .  the  builders  undertake  to  pay  the  pur- 
chasers as  liquidated  damages  the  sum  of  10/.  for  each 
working  day  during  which  suoh  delivery  may  be  delayed 
beyond  the  30th  Oot.  1914,  unless  suoh  delay  is  due  to 
any  of  the  causes  specified  in  clause  5  hereof.    .    .  . 

(12)  In  oaee  the  builders  become  bankrupt  or  in- 
solvent,  or  shall  fail  or  be  unable  to  deliver  tbe  steamer 
within  eight  months  from  the  data  agreed  by  this 
oontract,  thereupon  this  contract  shall  become  void 
and  all  money  paid  by  the  purchase™  shall  be  repaid  to 
thsm  with  interest  accrued  thereupon  at  5  per  cent.,  and 
that  without  it  being  necessary  for  the  purchase rs  to 
take  any  If  gal  action  for  the  recovery  of  this  money. 
The  builders  will  hand  to  the  purchasers  tbe  guarantee 
of  a  bank,  who  will  nadertaks  to  repay  this  mosey  in 
tbe  event  of  its  becoming  due  as  stated  above.  Except 
only  in  the  event  of  Franoe  bsooming  engsged  in  a 
European  war,  then  tbe  above  limit  of  eight  mon'hi 
shall  be  extended  equal  to  the  duration  of  the  said  war, 
but  in  no  oase  to  exoesd  eighteen  months  in  all. 

3.  In  consequence  of  alterations  in  the  design  of  the 
vessel  ths  parties  subsequently  agreod  thatths  30th  Jan. 

1915  should  be  substituted  for  tbe  30th  Oot  1914  aa 
the  date  by  which  the  vessel  was  to  be  computed  ready 
for  trial. 

4.  Tbe  vessel  was  in  course  of  construction  when  on 
tbe  2nd  Aug.  ,  1914  France  became  engaged  in  a 
European  war.  Franoe  has  ever  since  continued  to  be 
so  engaged. 

5.  The  builders  were  prevented  by  unpreventable 
causes  beyond  their  control,  within  the  meaning  of 
clause  5,  from  completing  the  vessel  ready  for  trial  by 
the  30th  Jan.  1915,  and  have  ever  since  been  prevented 
by  the  same  causes. 

6.  It  was  contended  for  the  builders  (a)  that  tba 
eighteen  months  expired  on  tbe  30th  July  1916, 
(6)  that  upon  snob  expiration  the  contract 
void  and  at  an  end  except  for  the  repayment  to  t 
chasers  of  the  moneys  paid  by  them  under  olause  3  of 
the  oontract.  It  was  contended  for  the  purchasers  aa 
to  (o)  that  the  several  periods  limited  by  clause  12, 
i  Dole  ding  the  period  of  eighteen  months,  did  not  begin 
to  run  until  ihe  builders  were  in  default,  and,  the 
builders  not  yet  having  been  in  default  the  eighteen 
month*  have  not  begun  to  run,  and  as  to  (6)  that  in  any 
oase  the  contract  does  not  become  void  at  the  expiration 
of  the  period  limited,  but  is  voidable  at  the  option  of 
the  purchasers,  who  continue  to  be  entitled  to  require 
the  builders  to  perform  it  within  tbe  contract  time  as 
extended  by  the  operation  of  the  causos  specified  in 
clause  5  of  the  contract. 

7.  Subject  to  tbe  opinion  of  tbe  court,  I  decide  and 
award  aa  to  (a)  that  eighteen  months  mentioned  in 
olause  12  of  the  agreement  expired  on  the  30th  July 
1916,  and  as  to  \  b)  that  tbe  builders  in  the  events  whioh 
have  happened  ars  entitled  to  treat  the  contract  as  null 
and  void  except  for  the  repaymont  with  interest  at  5  per 
cent,  of  all  moneys  already  paid  to  the  builders  by  the 
purchasers,  and  I  award  and  direct  that  the  purchasers 
shall  pay  to  the  builders  tbe  builders'  costs  of  the 
arbitration  to  be  taxed,  and  shall  also  pay  the  oosta  of 
this  my  award 

8.  The  question  for  the  court  is  whether  I  was  right 
in  my  awsrd  as  to  the  questions  (a)  and  (b)  submitted. 
If  I  was  right,  my  award  is  to  stand.  If  I  was  wrong 
on  both  or  either  of  the  questions,  I  leave  to  the  court 


to  make  such  order  as  to  the  court  may  seem  just,  and 
I  also  leave  to  the  oourt  to  deal  with  tbe  costs  of  the 
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Bailhache,  J.  decided  in  favour  of  the  defendants. 
The  plaintiffs  appealed. 

Leek,  K.O.,  Eocht,  K.O.,  and  Simey  for  the 
appellants. 

Sir  John  Simon,  K.O.,  Barringlon-Ward,  and 
Jacques  Quart ier  for  the  respondent*. 
The  following  cases  were  cited  daring  the 


dk  Franc*.  [App. 


Doe  v.  Bancks,  4  B.  A  Ad,  401  ; 

Robert  §  r.  Dawy,  4  B.  A  Ad.  6(4  ; 

JfaZins  t.  Frtxman,  4  Bine;.  N.  C.  305  ; 

Hyde  t.  fFaUs,  12  M.  A  W.  854,  368  ; 

Hughes  ▼.  Palnvff,  10  C  B.  N.  8.  393  ; 

Davmiwl  v.  T*«  Quten,  37  L.  T.  K»p.  727  ;  3  App. 

Cas.  115,128; 
Jay's  Furnishing  Company  v.  Brand  and  Co.,  112 
L.  T  Rsp.  458  ;  (1815)  1  K.  B.  458, 464,  4G5, 466 ; 
Rex  v.  Inhabitant*  of  Btoke  Danutrel,  7  B.  A  C.  503 ; 
Foano  v.  Morrics,  2  Ad.  &  E.  64,  94  ; 

v.  Cairo  Low,  17  Com.  Cm.  107. 


Lord  Rkadino,  C.J.— By  an  agreement  made 
between  the  builders  and  the  purchasers  of  a 
ship,  the  builders  agreed  to  construct  the  ship 
upon  the  terms  of  an  agreement  in  writing 
executed  both  in  French  and  in  English.  A 
question  arose  as  to  the  effect  of  the  agreement, 
which  was  referred  to  arbitration,  and  eventually 
the  umpire  gave  a  deoision  in  the  form  of  a  Bpecial 
case,  which  was  heard  by  Bailhache,  J.,  who 
decided  against  the  shipowners  and  in  favour  of 
the  shipbuilders.  Tbe  question  before  us  is 
whether  that  deoision  is  correct. 

The  agreement  provided  that  the  purchasers 
would  pay  when  the  vessel  is  completed,  including 
satisfactory  trial  trip,  the  sum  of  98,4501.  Tbe 
contract  was  to  be  oompleted  upon  a  date  which 
originally  was  fixed  as  the  30th  Oct.  1014;  in 
truth,  according  to  the  language  of  clause  5,  she 
via  to  be  completed  ready  for  trial,  but  so  point 
turns  upon  that.   Both  parties  agreed  that  the 
contract  is  to  be  treated  as  if  it  said,  for  the 
purpose  of  this  case,  "  oompleted  for  delivery  by 
the  30th  Oct."    By  another  agreement  of  the 
parti m  that  date  was  extended  to  the  30th  Jan. 
101 5.  By  clause  5  the  steamer  was  to  be  delivered 
by  this  fixed  date,  which  I  now  treat  as  the 
30th,  Jan.  1915, "  unless  the  construction  thereof 
shall  be  delayed  by  fire,  strike  or  lock-out  of 
workmen,  or  any  other  nnpreventablo  cause 
beyond  the  control  of  the  builders  (in  which  case 
a  fair  proportionate  extension  of  time  shall  be 
allowed)."   By  clause  9  the  builders  are  respon- 
sible for  all  risks  to  the  steamer  while  in  course 
of  oonstroction  and  during  the  trial  down  to  the 
date  of  actual  delivery.  Then  by  clause  12, 
which  is  the  important  clause,  it  is  provided: 
"  In  case  the  builders   become   bankrupt  or 
insolvent,  or  shall  fail,  or  be  unable  to  deliver  the 
steamer  within  eight  months  from  the  date  agreed 
by  thia.contract,  thereupon  this  contract  shall 
become  void."    Then  there  are  words,  which  are 
not  in  dispute,  the  effect  of  which  is  that  the 
money  paid  by  the  purchasers  shall  then  be  repaid 
with  interest  at  5  per  cent.,  and  that  the 
builders  will  hand  to  the  purchasers'  bankers  a 
guarantee  so  as  to  make  them  secured  creditors 
and  safe  to  get  the  return  of  their  money  should 
the  events  happen.    At  the  end  of  the  clause 
there  is  this  further  stipulation:  "Except  only 
in  the  event  of  France  becoming  engaged  in  a 
European  war,  then  the  above  limit  of  eight 


months  shall  be  extended  equal  to  the  duration 
of  the  said  war,  but  in  no  case  to  exceed  eighteen 
months  in  all." 

On  the  part  of  the  builders  it  is  contended 
that,  France  having   become   engaged   in  a 
European  war,  the  maximum  extension  of  tame 
is  eighteen  months,  and  that  must  be  added  to 
the  30th  Jan.  1915,  the  date  arrived  at  by  the 
supplemental  agreement,  and  that  on  the  30th 
July  1916  this  clause  became  operative  and  the 
contract  became  void  if  the  ship  had  not  been 
delivered  within  the  meaning  of  the  words  which 
I  have  read  of  clause  12 ;  and  that  the  purchasers 
are  then  entitled  to  a  return  of  their  money  with 
interest,  and  there  is  an  end  of  tbe  matter.  The 
shipowners,  on  the  other  hand,  who  have  con- 
tracted for  the  building  of  a  valuable  ship,  in 
March   1316   say:  "We  claim   the  ship  or 
damages,  and  you,  the  builders,  are  not  entitled 
to  say  that  this  contract  is  void,  first,  because  the 
date  has  not  yet  arrived  inasmuch  as  there  have 
been  unpreventable  causes  beyond  your  eontnol 
which  therefore  extend  the  time  beyond  the  30th 
Oct,  and  you  most  add  to  that  the  eighteen 
months  at  tbe  end  of  clause  12,"  so  that,  according 
to  the  shipowners,  tne  date  at  which  the  contract 
will  become  void  is  after  the  time  has  expired 
during  which  the  builders  cannot  complete  the 
building  of  the  ship,  with  the  addition,  the  war 
having  supervened,  of  eighteen  month b  added. 
Tkey  say  that  because  the  umpire  has  found,  and 
the  finding  of  fact  binds  tbe  court,  that  the 
vessel  was  in  course  of  construction  when  the 
war  began,  and  that  the  builders  wero  prevented 
by  unpreventable  causes  beyond  their  control 
from  completing  tbe  vessel  by  the  30th  Jan. 
1915. 

Upon  the  shipowners'  first  point  the  question 
is  whether  "  the  date  agreed  by  this  contract," 
the  words  used  in  clause  12,  are  to  be  treated  as 
the  30th  Oct  1914,  or  tbe  30th  Jan.  1915  by  tbe 
added  agreement,  or  whether  there  must  be  added 
to  the  period  for  the  completion  of  the  contract 
all  the  time  during  which  work  is  suspended  by 
unpreventable  causes  beyond  tbe  control  of  the 
shipbuilders.  The  umpire  decided  against  the 
shipowners.  Bailhacbe,  J.  took  the  same  view, 
and  I  come  to  tbe  same  conclusion  upon  this 
point.  I  think  that  the  date  agreed  by  this 
contract  is  calendar  date,  and  that  that  means 
tho  substituted  date  of  the  30th  Jan..  and  to  that 
must  be  added  the  eighteen  months  provided  in 
case  of  war,  which  brings  US  to  the  30th  July 
1916.  On  the  30th  July  1916  this  clause  bo- 
comes  operative,  and  I  therefore  think  that  the 
decision  of  the  court  below  was  right  on  this 
point  and  that  the  contention  of  the  shipowners 
is  wrong. 

It  is,  of  course,  to  be  observed  in  this  case  that 
the  position  is  very  different  from  what  one 
ordinarily  finds  in  these  cases  between  the  ship, 
builder  and  the  shipowner,  the  contracting  party, 
that  is,  the  purchasing  party.  The  real  inward- 
ness of  this  dispute  is  that  whereas  in  March 
1913,  when  the  contract  was  made,  only  ordinary 
considerations  applied,  and  parties  formed  their 
own  opinion  as  to  the  cost  of  materials  and 
labour,  and  therefore  tbe  eventual  cost  of  the 
ship  when  oompleted,  the  war  has  supervened 
and  has  made  the  enormous  difference  with  which 
we  are  all  familiar  with  regard  to  the  value  of 
ships,  and  the  builder  wishes  not  to  perform  tho 
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ao  that  whatever  he  has  in  hand  he 
can  sell  at  the  enormously  enhanced  price,  if 
there  is  a  ship  which  he  has  ready  to  de- 
liver. It  may  be  that  he  is  in  the  difficulty 
that  he  has  not  one,  and  from  the  builder's  point 
of  .  view  one  can  readily  understand  that  that  is 
the  position,  the  war  huving  supervened,  and  he 
cannot  deliver  it  as  has  been  found.  He  is  not  in 
default  in  any  way  ;  be  ia  simply  unable  to  deliver 
owing  to  the  war,  owing  to  nnpreventable  causes 
beyond  his  control.  The  shipowner  is  not  con- 
tent with  getting  his  money  back  with  5  percent, 
interest,  because  the  value  of  the  ship  if  it  had 
been  delivered  to  him  and  the  value  of  the  con- 
tract if  he  could  get  damages  for  breach  of  it, 
upon  his  reading  of  it,  is,  of  course,  a  very  large 
sum. 

Primd  facie,  looking  at  the  laoguage  of  the 
oontract,  it  is  stipulated  that  on  the  happening 
of  the  event  the  contract  shall  become  void,  and, 
if  so,  the  shipbuilder  would  be  right,  bnt  it  is 
contended  by  the  purchaser  that  void  means 
voidable  at  the  shipowner's  option.  In  support 
of  this,  reliance  is  placed  by  Mr.  Leek  on  a 
number  of  casos  of  landlord  and  tenant,  in  which, 
no  doubt,  the  expression  ia  at  times  used  that 
"  void  "  means  voidable.  Without  going  through 
all  the  authorities,  I  have  come  to  the  conclusion 
that "  void  "  means  void  to  all  intents  and  purposes 
according  to  the  natural  and  ordinary  meaning 
of  the  language  in  every  contract  where  you  fina 
the  word  used  ;  nevertheless  you  may  have  a  case 
in  which  the  patty  who  is  setting  up  that  the 
contract  is  void  is  relying  or  has  to  rely  upon  his 
own  default  or  wrong  in  order  to  bring  the  clause 
into  operation.  If  that  is  the  true  position,  the 
result  would  be  that  we  should  have  to  read  tbiB 
oontract  as  if  it  enabled  a  man  to  do  that  which 
the  English  law  never  permits  unless  it  is  plain 
by  the  language  of  the  agreement  between  the 
parties  that  it  is  to  be  permitted — namely,  that  a 
party  shall  take  advantage  of  his  own  wrong  or 
default. 

The  question  now  ib  whether  we  ore  constrained 
by  the  circumstanced  of  the  case  and  the  applica- 
tion of  this  principle  to  adopt  a  construction 
which  would  enable  a  party  to  take  advantage  of 
his  own  wrong.  1  cannot  see  how  in  this  case 
that  would  result  from  affirming  the  judgment  of 
Bailhaohe,  J.  I  think  that  the  learned  judge  was 
right  in  the  view  that  he  took,  and  that,  notwith- 
standing all  the  cases  to  which  attention  has  been 
oalled,  he  construed  the  contraot  rightly  by  saying 
that  it  was  not  a  contract  which  was  voidable 
only  at  the  option  of  the  shipowner,  the  pur- 
chaser. In  dealing  with  the  landlord  and  tenant 
cases  in  1838  Uoltman,  J.  says  in  Molina  v. 
Freeman  (Bins;.  N.  0.  399)  :  *«  It  is  so  contrary  to 
justice  that  a  party  should  void  bis  own  oontract 
by  his  own  wrong  that  unless  constrained  we 
should  not  adopt  a  construction  favourable  to 
snob,  a  purpose."  I  believe  that  is  the  true  under- 
lying  principle  of  these  cases  in  which  the  word 
"  void^'  has  been  construed  as  if  it  appeared  to 
have  the  effect  of  being  read  as  voidable,  and  that 
you  must  always  read  any  such  clause,  unless 
there  are  clear  words  to  the  contrary,  subject  to 
the  condition  that  the  person  who  is  seeking  to 
set  up  the  invalidity  is  not  himself  in  default  or 
in  the  wrong.  On  that  view  I  think  there  ia  no 
difficulty  whatever  in  this  case,  and  I  think  that 
the  appeal  fails  and  must  be 


PlCKFORD,  LJ.—l  agree,  and  I  have  nothing 
to  add. 

Scrutton,  L.J.— On  the  first  point  I  agree. 
On  the  second  point  I  think  that  clause  12  and 
all  other  clauses  are  to  be  rend  subject  to  an 
overriding  condition  or  proviso  that  the  party 
shall  not  take  advantage  of  his  own  wrong,  and 
therefore  ia  estopped  from  alleging  invalidity  of 
wbicb  his  own  breach  of  contraot  is  the  cause. 
In  thiii  case  the  shipbuilders  are  unttble  to  deliver 
the  steamer  in  the  contract  time  and  are  not  in 
default.  They  can  therefore  allege  that  the 
contract  is  void.  Appeal  di9mUted. 

Solicitors  for  the  appellants,  William  A.  Crump 
and  Son. 

Solicitors  for  the  respondents,  C alder,  Woods, 
and  Pe  thick. 


March  29,  30,  and  April  26. 1917. 

(Before  Lord  Cozbns-Habdt,  M.B., 
bihoton  and  Scectton,  L.J J.) 

Invkrkip  Steamship  Com p amy  Limited  v. 
Bunob  abd  Oo.  (a) 

APPEAL  FBOM  THE  HINo'S  BENCH  DIVISION. 

Charter-party  —  Demurrage  —  Detention   after  lay 

day*  "  Reasonable  time  "  —  Unreasonable  delay 

— Damages  of  unliquidated  amount  or  demurrage 
at  fixed  rate. 

When  a  charter-party  declared  that  if  the  ship  to 
which  it  related  were  detained  for  loading  longer 
than  a  stated  period  the  charterers  wen  to  pay 
demurrage  at  a  fixed  rate,  provided  that  such 
detention  should  occur  by  default  of  the  charterers 
or  their  agents,  it  uxw  Iteld  thai  a  detention  which 
occurred  after  the  specified  lay  days  did  not  consti- 
tute a  breach  of  contract  not  coivred  by  the  special 
provision  as  to  demurrage  payable  for  the  same 
and  therefore  giving  rise  to  a  claim  for  damages  of 
an  unliquidated  amount,  but  that  demurrage  at  the 
rate  fixed  by  the  charter-party  applied  to  the  deten- 
tion whveh  actually  took  place. 

Western  Steamship  Company  Limited  v.  Amaral, 
Sutherland,  and  Co.  Limited  (12  Asp.  Mar. 
Law  Cos.  358;  109  L.  T.  Sep.  217;  (1913)  3 
K.  B.  366)  considered. 

Decision  of  Sankey,  J.  (infra)  affirmed. 

The  facts  of  the  oase  as  found  by  Sankey,  J.  are 
fully  stated  in  the  judgment  whiob  was  delivered 
by  the  learned  judge  on  the  9th  Nov.  1916,  on 
which  date  the  action  came  on  for  trial  before  his 
Lordship  sitting  without  a  jury  in  the  Commercial 
Court. 

A.  Adair  Roche,  K.C.  and  R.  A.  Wright  for  the 
plaintiffs. — It  was  an  implied  term  of  the  charter- 
party  that  the  defendants  should  not  be  allowed 
to  keep  the  vessel  on  demurrage  at  the 
demurrage  rate  for  i 
See 


The  question  for  decision  in  this  case  is  whether 
the  plaintiffs  are  entitled  to  recover  damages  for 
the  detention  of  the  vessel  from  the  17th  Sept. 
until  she  was  loaded  on  the  29th  Sept  A 
(.)  Bspomd  by  T.  W.  i 
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able  time  bad  elapsed  on  the  17th  Sept  Where 
the  days  on  demurrage  are  not  limited  by  contract 
they  will  be  limited  by  law  to  what  is  reasonable 
in  the  circumstances,  as  circumstances  may 
happen  to  exist  or  emerge :  (see  per  Lord 
Trayner  in  the  Scottish  ease  of  Lilly  and  Co. 
v.  Stevenson  and  Co.,  32  So.  L.  Bep.  212; 

2  Sc.  L.  T.  434  ;  22  B.  278,  286).  Thie  view  of 
the  law  was  adopted  by  Bray,  J.  in  Wilton  and 
Coventry  v.  Otto  Thoresen's  Linie  (11  Asp.  Mar. 
Law  Cas.  491 ;  103  L.  T.  Bep.  112 ;  (1910)  2 
K.  B.  405,  408).  As  a  reasonable  time  bad  been 
exceeded  in  this  case,  the  plaintiffs  were  entitled 
to  claim  for  the  damage  actually  suffered.  This 
rase  is  distinguishable  from  Western  Steamship 
Company  v.  Amaral,  Sutherland,  and  Co.  (12  Asp. 
Mar.  Law  Oas.  358 ;  109  L.  T.  Bep.  217  ;  (1913) 

3  K.  B.  366).  Moreover,  Bray,  J.'s  fdecision 
in  that  caae  was  discharged  by  the  Court  of 
Appeal.  Hence  the  particular  point  involved  in 
this  case  is  still  open.    See  also 

Ardan  Steamship  Company  v.  Andrew  Weir  and  Co., 
10  Asp.  Mar.  Law  Cab.  135 ;  93  L.  T.  Rep.  559 ; 
(1905)  A.  C.  501. 

Where  a  reasonable  time  has  been  exceeded  there 
is  no  obligation  on  the  ship  to  wait  for  cargo : 

Dimeeh  v.  Corlett,  1858, 12  Moo.  P.  C.  199,  231. 

D.  C.  Leek,  K.0.  and  Theobald  Mathew  for  the 
defendants  —Looking  at  the  charter-party,  there 
is  no  such  implied  term  as  that  contended  for  by 
the  plaintiffs.  Stipulations  for  demurrage  may 
be  either  exhaustive  or  partial.  See 

Scrutton  on  Charter-parties  and  BDls  of  Lading, 
7th  edit.,  p.  283. 

The  learned  author  there  says  that,  after  the 
lapse  of  a  reasonable  time,  the  shipowner  can 
take  the  ship  away,  hot  if  he  allows  her  to  stay 
on  he  can  only  claim  demurrage  at  the  agreed 
rate.  Lord  Trayner'a  observations  in  Lilly  and 
Co.  v.  Stevenson  and  Co.  (ubi  eup.)  were  obiter 
and  are  not  binding.  Ardan  Steamship  Company 
v.  Andrew  Weir  and  Co.  (10  Asp.  Mar.  Law  Cas. 
135 ;  93  L,  T.  Bep.  559 ;  (1905)  A.  0.  501)  bas 
no  application  on  the  point  arising  in  this  caae. 
The  point  is  concluded  in  my  favour  by  the  deoi- 
lion  in  Western  Steamship  Company  v.  Amaral, 
Sutherland,  and  Co.  (12  Asp.  Mar.  Law  Oas.  358 ; 
109  L.T.  Bep.  217 ;  (1913)  3a.  B.  366).  The  defen- 
dants rely  on  their  legal  rights  under  the  charter- 
party  which  could  not  be  affected  by  the  fact  tbat 
the  plaintiffs  wrote  the  letter  giving  the  defen- 
dants notice  that  after  the  17th  Sept.  they  would 
claim  2001.  per  day  as  damages  for  the  detention 
of  the  vessel.  Moreover,  the  plaintiffs  had  failed 
to  prove  tbat  a  reasonable  time  had  been  exceeded 
in  the  loading  of  the  vessel. 

R.  A.  Wright  in  reply. 

Nov.  9,  1916.  —  Sankbt,  J. —  I  should  have 
preferred  to  reserve  my  judgment  in*  this 
case,  were  it  not  for  the  fact  that  I  am 
more',  or  less  bound  to  give  the  judgment 
which  I  am  about  to  give.  The  plaintiffs  in 
this  case  are  the  Inverkip  Steamship  Company 
Limited,  and  the  defendants  are  Messrs.  Bunge 
and  Co.  By  a  charter-party  dated  the  16th  July 
1915  the  plaintiffs  agreed  to  let  their  steamship 
Inverkip  to  the  defendants  for  the  purpose  of 
carrying  a  cargo  of  grain  from  Galveston  or  Key 
West  to  a  safe  port  in  the  Mediterranean,  not 
east  of  the  west  coast  of  Italy  and  excluding 


Africa.   The  charter-party  contained  a  okuse  as 
to  demurrage  as  follows : 

Steamer  to  be  loaded  according  to  berth  terms,  with 
customary  berth  dispatoh,  and  if  detained  longer  than 
five  days,  Sundays  and  holidays  exoepted,  charterers  to 
pay  demurrage  at  the  rate  of  foorpence  British  starling, 
or  its  equivalent,  per  net  register  ton  par  day,  or  pro 
raid,  payable  day  by  day,  provided  such  detention  shall 
occur  by  default  of  obarterera  or  their  agents. 
A  further  olause  provided  as  follows  : 
Tims  for  loading,  if  required  by  charterers,  not  to 
commence  before  the  25th  Aug.  1915. 

The  sum  of  4d.  per  ton  of  the  net  registered 
tonnage  works  out  at  46 J.  15a  4d.  per  day.  The 
Inverkip  duly  proceeded  to  Galveston,  but  before 
she  arrived  there  the  shipping  apparatus  at 
Galveston  had  been  partially  destroyed  by  a  tidal 
wave.  Tne  vessel  was  intercepted,  and,  instead 
of  going  to  Galveston,  she  went  to  Newport 
News,  arriving  there  on  the  18th  Aug.  She 
began  almost  immediately  to  get  ready,  and  it  is 
agreed  that  her  lay  days  under  the  charter-party 
began  on  the  25th  Aug.,  ended  on  the  31st  Aug., 
and  en  the  let  Sent  demurrage  would  begin  to 
run.  From  the  1st  Sept.  to  the  17th  Sept. 
demurrage  was  duly  tendered  to  and  accepted  by 
the  master  of  the  vessel. 

But  the  owners  of  the  vessel  then  said; 

This  vessel  has  already  been  a  reasonable  time  on 
demurrage  ;  the  demurrage  rate  is  only  461.  15*.  4d.  per 
day,  and  ws  do  not  intend  to  aeeept  that  sum  any 
longer. 

The  defendants  tendered  the  demurrage,  which 
was  placed  in  a  bank,  and  amounts  altogether  to 
about  5001.  or  6002.,  and  this  has  been  brought 
into  court  by  the  defendants. 

On  the  17th  Sept  the  plaintiffs  wrote  through 
their  solicitors  as  follows : 

We  have  seen  our  clients  with  refcrenoe  to  your  letter. 
Oar  instructions  are  tbat  several  other  steamers  which 
arrived  at  Newport  News  after  the  Invrrkip  have 
obtained  berths,  have  been  loaded,  and  sailed.  It  is  not 
because  no  berth  is  available  that  she  is  kept  waiting, 
but  because  the  cargo  is  not  ready  to  ship.  In  these 
oircumutances  wo  are  instructed  to  give  you  notice  that 
our  clients  contend  that  the  vessel  is  no  longer  on 
demurrage,  and  that  as  from  this  date  they  will  claim 
damages  for  detention,  which  they  estimate  at  2001. 
per  day.  They  have  therefore  instructed  the  master 
not  to  accept  any  further  payment  of  demurrage.  If 
you  are  not  prepared  to  accept  this,  oar  instructions 
are  to  get  the  question  decided. 

That  was  the  position  contended  for  by  the 
plaintiffs. 
The  defendants  replied  ae  follows : 
We  must  protest  against  the  course  which  the  owners 
threaten  to  adopt,  and  must  refer  them  to  the  charter- 
party  whioh  defines  the  rights  of  the  parties. 

The  position  contended  for  by  the  defendants 
was  that  they  were  entitled  to  have  the  vessel  on 
demurrage  rates.  They  paid  the  amount  into  the 
bank. 

Tbe  plaintiffs  insisted  that  demurrage  had 
come  to  an  end,  and  that  they  were  entitled  to 
2001.  per  day  as  damages.  The  defendants  said 
that  all  they  were  liable  for  was  the  demurrage 
at  461. 15f.  4d.  per  day.  Tbe  Inverkip  bad  been 
lying  in  the  stream,  and  on  the  24th  Sept  she 
was  moored  to  a  berth  and  a  coal  shoot  was  used 
to-  load  her.  She  was  only  able  to  load  a  few 
tons,  and  on  the  following  day,  receiving  no 
cargo,  was  again  anchored  out  in  the  stream. 
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On  the  27th  Sept  she  was  ordered  to  pier  No.  8, 
and  thin  time  the  loading  was  continuous,  so  that 
by  Wednesday,  the  29th  Sept,  all  the  cargo  waa 
on  board,  and  later  the  ship  waa  pnt  out  into  the 
stream  waiting  a  berth  for  bonkers  and  the  steve- 
dore* to  finish  trimming  the  ship. 

Two  questions  call  for  my  decision : 

(1)  Waa  the  vessel  kept  an  unreasonable  time  ? 
(2)  If  she  waa  kept  an  nnreaaonable  time,  is  the 
plaintiffs'  contention  that  tbey  are  entitled  to  be 
paid  2001.  with  respect  to  each  day  after  a  reason- 
able time  has  expired  correct  or  is  the  defen- 
dants"  contention  that  they  are  only  liable  to  pay 
40/.  15s.  4d.  per  day  oorreot  P 

Now,  with  regard  to  the  first  of  these  conten- 
tions. The  plaintiffs  alleged  that  every  day  after 
the  17th  Sept.  was  a  day  for  nnreaaonable  time. 
I  will  therefore  consider  whether  the  plaintiffs 
were  right  in  saying  that  the  reasonable  time 
expired  on  the  17th  Sept. 

The  defendants  say :  (1)  That  owing  to  a  tidal 
wave  which  destroyed  the  shipping  apparatus  at 
Galveston,  a  great  excess  of  vessels  went  to 
Newport  News,  and,  as  a  result  there  was  a  great 
congestion  of  shipping  there.  (2)  The  grain 
which  was  to  load  the  vessels  had  to  be  diverted 
from  Galveston  to  Newport  News,  and  there  is 
only  a  single  railway  oompany  taking  grain  there. 
Consequently,  there  was  delay  in  getting  grain 
to  the  port  (3)  The  number  of  appliances  at 
Newport  News  was  not  large,  and  on  the  4th  or 
5  th  Sept  one  of  the  grain  elevators  waa  burned 
down.  These  three  facts:  (1)  Congestion  of 
■hipping;  (2)  necessity  of  diverting  the  traffic; 
and  (3)  destruction  of  one  of  the  grain 
elevators,  according  to  the  defendants,  so 
delayed  things  that  it  was  unreasonable  to  expect 
to  load  by  the  17th  Sept.  The  defendant  s  any, 
farther,  that  they  did  in  fact  load  within  a  reason- 
able time.  Did  they  ?  I  notice  that  a  table  of 
chipping  pnt  in  by  the  plaintiffs  gives  a  consider, 
able  number  of  ships,  about  thirty,  which  had  to 
%o  to  Newport  News,  under  similar  circumstances. 
It  seems  to  me  that  every  ship  with  two  exceptions, 
the  Tnrtrkip  and  the  Ampleforth,  got  away  in 
much  quicker  time.  But  Mr.  Leek  has  pointed 
ont,  and  rightly,  that  that  is  not  a  very  accurate 
guide,  because  I  do  not  know  the  circumstances 
under  which  these  ships  went  into  Newport  News. 
I  do  not,  however,  attach  mnch importance  to  this, 
and  I  propose  to  rely  on  the  evidence  of  the  master, 
taken  on  com  mission.  Mr.  Roche  said  we  have 
allowed  for  all  these  things:  (1)  Congestion  of 
shipping;  (2)  diversion  of  traffic;  and  (3)  the 
burning  of  the  elevator;  bat  allowing  for  all 
these  factors,  a  reasonable  time  had  expired  on 
the  17th  Sept. 

On  this  point  1  find  that  a  reasonable  time  had 
elapsed  on  the  17th  Sept  1  have  now  to  consider 
the  rights  of  the  parties  in  view  of  my  finding 
that  a  reasonable  time  for  keeping  the  steamer  on 
demurrage  expired  on  the  17th  Sept  For  the 
plaint  iff  d  it  is  said  in  effect  that  when. a  chartered 
vessel  arrives  at  her  loading  port,  and  has  duly 
given  notice  of  readiness,  three  periods  have  to  be 
looked  at:  (1)  The  lay  days,  during  the  currency 
of  which  no  payments  are  due  from  the  charterer 
to  the  shipowner.  (2)  The  demurrage  days,  which 
may  be  a  fixed  number  of  days,  or  the  charter- 
party  may  provide  an  agreed  rate  of  demurrage, 
without  specifying  any  number  of  days,  and  in 
the  latter  case  all  the  circumstances  have  to  be 


taken  into  account  to  ascertain  what  is  a  reason- 
able number  of  days  for  demurrage.  (3)  If  the 
fixed  or  the  reasonable  number  of  days  is  exceeded 
there  has  then  to  be  considered  and  ascertained 
the  amount  of  that  excess,  and  for  the  detention 
during  the  extra  period  the  oonrt,  in  default  of 
agreement  between  the  parties,  has  to  determine 
what  is  payable. 

In  this  case  demurrage  at  the  rate  of  461. 15s.  id. 
per  day  np  to  the  17th  Sept  been  paid, 
and  no  question  arises  as  to  that  but  after  the 
17th  Sept.  the  plaintiffs  claimed  to  be  entitled  to 
be  paid  2001.  per  day  as  damages  for  the  deten- 
tion of  the  vessel  On  the  other  hand,  the  defen- 
dants say  that  in  each  oase  the  court  must  have 
regard  to  the  charter-party,  which  by  the  clause 
as  to  demurrage  may  be  exhaustive  on  the  subject. 
A  charter-party  in  dealing  with  demurrage  may 
do  one  of  three  things :  (1)  It  may  provide  for  a, 
fixed  number  of  days  for  demurrage.  Thus, 
assuming  that  under  the  charter-party  there  are 
five  lay  dsya  and  five  days  for  demurrage,  and, 
instead  of  taking  ten  days  for  loading,  the  vessel 
takes  eleven  days,  the  shipowner  will  be  entitled 
on  the  eleventh  day  to  damages  for  detention. 
(2)  The  charter-party  may  provide  that  there 
shall  be  bo  many  lay  days  and  a  reasonable 
number  of  demurrage  days.  In  such  a  case,  in 
defaalt  of  agreement  it  is  for  the  court  to  say 
what  ya  a  reasonable  number  of  days,  and  then 
all  days  in  excess  of  that  number  will  be  deten- 
tion days.  (3)  The  charter-party  may  not  fix  the 
number  of  demurrage  days,  nor  provide  that 
there  shall  be  a  reasonable  number  of  demurrage 
days,  but  merely  says  that  a  certain  rate  shall  be 
paid  for  demurrage. 

In  this  case  I  think  the  defendants'  contention 
is  oorreot,  and  I  have  to  see  whether  under 
this  charter-party  the  parties   have  provided 
exhaustively  for  the  question  of  demurrage 
material  provision  of  the  charter-party  is: 

Steamer  to  be  load*!  according  to  berth 
with  customary  berth  di.patob,  and  it  detains, 
tbaa  five  days,  Sundays  and  holidays  exoepted,  char- 
terer* to  pay  demurrage  »t  the  rate  of  fonrpenoe  British 
■tenia?,  or  its  equivalent,  per  net  register  Wo  per  day, 
or  pro  raid,  payable  day  by  day.  provided  such  deten- 
tion shall  occur  by  defaalt  of  ohartsrsrs  or  their 
agents. 

This  clause  does  not  fix  a  particular  number  of 
days  for  demurrage,  nor  does  it  say  that  there 
shall  be  a  reasonable  number  of  days  for 
demurrage,  leaving  it  to  the  court  to  decide  what 
i*  a  reasonable  number  of  days.  It  appears  to  be 
exhaustive.  It  saya  that  for  every  day  the  vessel 
is  detained— I  do  not  use  this  word  in  a  technical 
Bense— the  sum  of  id.  per  net  register  ton  shall 
l>e  payable  day  by  day. 

It  seems  to  me  that  upon  this  point  I  am  really 
conoluded  by  the  judgment  of  Bray,  J.  in 
Waitern  SUam$hip  Company  v.  Atnaral,  Suther- 
land, and  Co.  (12  Asp.  Mar.  Law  Gas.  358;  109 
L.  T.  Rep.  217;  (1913)  3  K.  B.  366),  which 
I  think  is  a  decision  in  pari  materiA.  In  his 
judgment  in  that  case  Bray,  J.  said  (1913) 
3  K.  B.,  at  p.  369) :  "  The  question  of  law  which 
1  have  to  decide  in  this  case  is  substantially 
whether  the  oontention  in  par.  4  of  the  defence  is 
well  founded,  that  contention  being  that  no  pro- 
vision, either  express  or  implied,  was  contained  in 
I  either  of  the  charter-parties  that  the  agreed  rate 
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of  demurrage  should  only  apply  to  a  reasonable 
number  of  days  over  and  above  the  lay  days  in 
each  cane."  And  a  little  further  on  be  said  this  : 
"  In  tbia  oaae  the  steamer  was  detained  for  a  con- 
siderable number  of  days.  Under  those  circum- 
stanoes  what  was  to  be  done  P  The  answer  is,  •  If 
longer  detained,  consignees  to  pay  demurrage.' 
There  is  no  limitation  upon  those  words  in  the 
document.  Why,  then,  ebould  I  put  any  limita- 
tion upon  them  t  The  limitation  wbioh  in  sub- 
stance Mr.  Leek  asks  me  to  put  is,  '  if  rightfully 
detained.'  I  have  no  right  to  put  in  that  word 
"  rightfully,'  and,  apart  from  anthority,  I 
should  have  no  hesitation  in  coming  to  the  con- 
clusion that,  'if  longer  detained'  means  if 
detained  whether  rightfully  or  wrongfully.  So 
long  as  the  steamer  is  in  fact  detained,  the  agroed 
rate  of  demurrage  is  what  the  charterer  has  to 
pay." 

In  this  case  the  plaintiffs  ask  me  to  read  into 
the  charter-party  a  stipulation,  not  that  id. 
per  net  register  ton  shall  be  paid  in  respect: 
of  each  day  over  the  number  of  lay  days,  but 
that  a  certain  amount  shall  be  paid  for  a  certain 
number  of  days,  and  that,  thereafter,  a  sum  to  be 
agreed  upon  between  the  parties,  or,  in  default 
of  agreement,  to  be  fixed  by  the  court,  of  a 
different  amount  shall  be  paid. 

In  my  opinion,  the  parties  have  in  this  case 
agreed  that  one  and  the  same  rate,  namely,  id. 
per  net  register  ton  per  day  Bhall  be  paid 
however  long  the  ship  is  detained.  I  do  not 
mean  that  the  ship  can  be  detained  for  ever ; 
I  mean  while  she  is  detained  for  the  pur- 
pose for  which  she  has  gone  to  the  port,  in 
this  case  to  load  grain.  It  ia  open  to  the  ship- 
owners to  take  the  ship  away  after  a  reasonable 
time. 

The  case  of  Western  Steamship  Company  v. 
Amaral,  Sutherland,  and  Co.  (12  Asp.  Mar.  Law 
Oas.  358;  109  L.  T.  Rep.  217;  (1913)  3  K.  B. 
366),   which   was  decided    by  Bray,  J.  as  a 
preliminary  point  of  law,  went  to  the  Court 
of  Appeal,  and  that  court,  without  expressing 
any  opinion  as  to  the  correctness  or  other- 
wise of  Bray,  J.'e  judgment,  considered  that 
the  facta  should  be  gone  into,  and  accordingly  a 
new  trial  was  ordered.   Subsequently  the  parties 
oamo  to  terms,  so  there  has  been  no  decision  of 
the  Court  of  Appeal  upon  the  question.  I  have, 
however,  to  notice  two  cases  which  were  cited  on 
behalf  of   the  plaintiff.     The  first  of  these 
ia   the   Scottish  case  of   Lilly   and   Co.  r. 
Stevenson  and  Co.  (22  Rettie,  278. 286),  in  which 
this  dictum  of  Lord  Trayner's  was  relied  upon: 
"  Where  the  days  on  demurrage  are  not  limited 
by  contract,  they  will  be  limited  by  law  to  what 
ia  reasonable  in  the  circumstances,  aa  oircum- 
Btances  may  exist  or  emerge."   That  observation 
is  in  favour  of  the  plaintiffs'  contention,  but  with 
regard  to  it  I  may  remark,  first,  that  it  was  obiter, 
and,  secondly,  that,  although  I  should  naturally 
treat  everything  Lord  Trayner  said  with  the 
greatest  possible  respect,  I  am  not  bound  to 
adopt  his  view,  nor,  indeed,  am  I  bound  to  follow 
the  decision  of  Bray,  J.  in  Western  Steamship 
Company  v.  Amaral,  Sutherland,  and  Oo.  (ubi  sap.). 
The  other  case  to  which  I  was  referred  was 
Ardan   Steamship   Company   v.   Andrew  Weir 
and  Co.  (10  Asp.  Mar.  Law  Cas.  135;  93  L.  T. 
Rep.  559 ;  (1905)  A  0.  501),  but  it  seems  to  me  , 
to  have  no  application  to  the   present  case.  < 
Vol.  XIV.,  N.  S. 


There  the  shipowners  claimed  damages  for  the 
detention  of  the  vessel  owing  to  delay  in  providing 
the  cargo.  The  charter-party  contained1  a  clause 
whioh  provided  that  delay  caused  by  riots,  strikes, 
&x,  or  any  other  accidents  or  causes  beyond  the 
oontrol  of  the  charterers  Bhould  be  excepted.  The 
gist  of  the  case  was  the  charterers'  neglect  to 
supply  a  cargo.  The  House  of  Lords,  reversing 
the  decision  of  the  Oourt  of  Session,  held  that  the 
ohartererers  were  liable,  and  the  ground  of  their 
decision  was  that  it  was  the  charterers'  primary 


duty  to  famish  the  stipulated  cargo,  there  being 
nothing  i 
obligation 


le  stipulated  c 
charter-party 


to  qualify  that 


I  have  also  been  referred  to  two  text-books 
which,  owing  to  their  general  use  in  the  Profession, 
may  be  taken  as  authoritative.  The  two  books 
are  Carver's  Carriage  by  Sea  and  Scrutton's 
Charter-parties  and  Bills  of  Lading.  In  Carver's 
Carriage  by  Sea,  sect.  609,  it  is  said  that : 
"  Charter-parties  frequently  stipulate  for  a  rate  of 
demurrage  to  be  paid  in  case  the  ship  is  detained 
beyond  the  agreed  or  proper  time  without 
stipulating  for  any  particular  number  of  extra 
days  to  be  allowed  by  the  shipowner.  In  such 
cases  the  true  view  seems  to  be  that  the 
charterers  are  entitled  to  keep  the  ship  on 
demurrage  for  a  reasonable  time." 

From  that  passage  the  inference  is  drawn  that 
after  a  reasonable  time  damages  for  detention  are 
due,  and  that  again  ia  in  favour  of  the  plaintiffs' 
contention.  On  the  other  hand,  it  ia  said  in 
Scrutton,  L  J.'i  book  (7th  edit,  p.  283) :  M  Stipu- 
lations for  demurrage  may  be  (1)  exhaustive ;  as 
*  ten  days  for  loading  and  demurrage  at  201.  per 
diem  afterwards,'  which  covers  all  delay. 
On  such  a  provision  the  shipowner  cannot  say  that 
the  provision  for  201.  a  day  demurrage  only 
applies  to  a  reasonable  time,  after  the  lapse  of 
whioh  he  can  olaim  damages  for  detention. 
After  the  lapse  of  a  reasonable  time  he  may 
take  his  ship  away,  but  if  he  allows  her  to 
stay  on  he  can  only  olaim  the  agreed  rate  of  de- 
murrage." 

That  last  sentence  brings  me  to  the  last  point 
of  my  judgment.  At  first  I  thought  it  might  be 
said  that  there  was  a  fresh  contract  for  2001.  to 
be  payable  day  by  day  as  from  the  17th  Sept.,  but 
I  am  satisfied  that  is  not  so.  The  plaintiffs  wrote 
saying  that  they  intended  to  insist  upon  their 
right  to  charge  2001.  per  day  after  the  17th  Sept. 
But  the  defendants  then  took  up  the  position 
that  they  were  going  to  insist  on  their  right  to 
pay  46L  15$.  4d.  a  day.  In  these  airoumstancee 
the  notioe  given  by  the  plaintiffs,  which  has  been 
relied  upon  by  them,  does  not,  in  my  opinion, 
advance  matters.  The  parties  must  be  relegated 
to  their  legal  rights.  I  nave  come  to  the  oonolu. 
sion  that  I  ought  to  decide  in  favour  of  the 


From  that  decision  the  plaintiffs 
pealed. 

Roche,  K.C.  and  R.  A.  Wright  for  the 
appellants. 

Leek,  K.O.  and  Theobald  Maihtie  for  the 
respondents, 

Roche,  K.C.  replied. 

The  arguments  adduoed  in  the  oourt  below  were 
repeated,  and  the  authorities  there  cited  were 
again  referred  to.  Cwr.  adv.  vult. 
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April  26.— The  following  written  judgments 
were  delivered : — 

W arri nmton,  L.J.— The  question  in  this  case 
is  whether  the  plaintiffs  (shipowners )  are  entitled 
to  recover  from  the  defendanta  (the  charterers  of 
one  of  the  plaintiffs'  vessels),  in  respect  of  the 
detention  of  that  ship,  damages  of  an  unliquidated 
amount,  or  demurrage  at  the  rate  per  ton  per  day 
fixed  by  the  charter-party.  The  learned  judge  in 
the  court  below,  Sankey,  J ,  haa  accepted  the 
defendanta'  view  and  awarded  the  agreed  rate. 
This  is  very  much  lees  than  the  plaintiffs  claim 
to  be  entitled  to  on  the  other  footing,  and  they 
appeal  to  this  court. 

The  learned  judge  was  of  opinion  that  the 
detention  was  for  a  period  longer  than  was  in  his 
opinion  reasonable,  but  that,  notwithstanding  thia 
fact,  the  clause  providing  for  the  payment  of  the 
rate  per  ton  per  day  was  wide  enough  to  cover  the 
detention  which  had  occurred  ;  and  that  even  if 
the  shipowners  might  properly  have  withdrawn 
the  ship  they  did  not  do  so,  and  therefore  must 
accept  what  the  contract  allows  them.  In  so 
deciding,  the  learned  judge  was  following  the 
decision  of  Bray,  J.  in  We  item  Steamthip  Com- 
pany Limited  v.  Amaral,  Sutherland,  and  Co. 
Limited  (wot  tup.). 

I  think  the  case  is  simply  one  of  construction. 
Does  the  provision  as  to  demurrage  payable  for 
detention  after  the  fixed  lay  days  apply  to  the 
detention  which  actually  took  place  ;  or  does  such 
detention  constitute  a  breach  of  contract  not 
covered  by  the  special  provision,  and  therefore 
giving  rise  to  a  claim  for  damages  at  large  F 

The  charter-party  is  dated  the  19th  July  1915. 
It  provided  that  the  ship  was  to  proceed  to  New 
Orleans  or  Galveston  and  there  to  load  from  the 
charterers  or  their  agents  a  full  and  complete 
cargo  of  wheat  or  Indian  corn  and  (or)  rye.  It 
contained  the  following  stipulation,  on  which  the 
question  turns  :  "  Steamer  to  be  loaded  according 
to  berth  terms,  with  customary  berth  dispatch, 
and  if  detained  longer  than  five  days,  Sundays 
and  holidays  excepted,  charterers  to  pay  demur- 
rage at  the  rate  of  fourpenoe  (4<Z.)  British  sterling, 
or  its  equivalent,  per  net  register  ton  per  day,  or 
pro  raid,  payable  day  by  day,  provided  such  deten- 
tion shall  occur  by  default  of  charterers  or  their 
agents."  It  is  also  provided  that  the  time  for 
loading,  if  required  by  the  charterers,  should 
not  commence  before  the  25th  Aug.  1915, 
and  that  in  certain  events  the  charterers  should 
have  the  option  of  cancelling  the  charter  at  noon 
on  the  15th  Sept 

After  the  date  of  the  charter-party,  about  the 
16th  or  18th  Aug.,  the  port  of  Galveston  was 
wrecked  by  a  tidal  wave.  Much  Bhtppmg,  including 
the  ship  the  snbject  of  the  present  charter-party, 
was  in .  consequence  diverted  to  Newport  News, 
and  great  difficulty,  owing  to  the  pressure  of  ship- 
ping, defective  transport  arrangements,  and  the 
destruction  by  fire  of  one  of  the  elevators  at 
Newport  News,  was  experienced  in  loading  and 
dispatching  ships  at  and  from  that  port.  In  fact 
the  ship  arrived  at  Newport  News  on  the  18th 
Aug.,  and  five  lay  days  began  on  the  25th  and 
ended  on  the  31st  Aug.  No  substantial  work  was 
done  in  the  matter  of  loading  until  the  27th  Sept. ; 
it  was  completed  on  the  29tb,  and  the  ship  tailed 
on  the  31st. 

On  the  17th  Sept.  the  shipowners  gave  notice 
that  ns  from  that  day  they  claimed  damnges  for 


at  200*.  a  day.  and  had 
instructed  the  master  not  to  accept  any  further 
payment  of  demurrage.  Demurrage  up  to  the 
16th  Sept.  was  paid  at  the  fixed  rate,  and 
it  was  tendered  afterwards,  but  was  not  ac- 
cepted. 

There  was  evidence  that  the  delay  was  occa- 
sioned by  the  defendants'  failure  to  provide  a 
cargo,  in  this  sense,  that,  owing  to  the  cnange  of 
ports  and  the  other  circumstances  I  have  men- 
tioned, it  was  impossible  to  obtain  a  cargo  at 
Newport  News  for  the  ship.  A  new  cargo  had  to 
be  obtained  elsewhere,  and  was  not  ready  so  as  to 


enable  the  ship  to  be  loaded 
actual  time. 

It  was  contended  that  on  the  true  i 
of  the  charter-party  the  clause  I  have  read  is 
confined  to  mere  delays  in  lo&ding  and  does  not 
extend  to  cover  detention  occasioned  by  failure  to 
provide  a  cargo.  Reliance  was  placed  on  the  case 
of  Ar dan  Steamthip  Company  v.  Andrew  Weir  and 
Co.  (ubi  tup.)  as  establishing  that  the  obligation 
to  load  in  accordance  with  the  charter-party  and 
the  obligation  to  provide  a  cargo  are  separate  and 
distinct  obligations,  and  I  accept  that  view.  But 
I  cannot  hold  that  in  the  present  case  the 
provision  for  demurrage  is  confined  to  delay  in 
loading. 

The  demurrage  become*  payable  only  in  case 
of  default  by  the  charterers.  There  are  no  words 
limiting  that  default  as  the  plaintiffs  contend  it 
should  be  limited.  4  And  I  can  find  nothing  in  the 
contract  sufficient  to  introduce  such  a  limitation. 
It  is  true  that  the  clause  begins  with  the  words : 
"Steamer  to  be;loaded,"  Ac  .,  but  this  seems  to 
me  to  do  no  more  than  indicate  that  the  detection 
referred  to  is  detention  at  the  port  of  loading, 
detention  at  the  port  of  discharge  being  dealt 
with  by  a  subsequent  clause. 

I  think  the  answer  to  the  plaintiffs'  claim  is 
that,  whether  deliberately  or  by  inadvertence,  the 
parties  have  provided  that  the  shipowners  shall 
accept  compensation  at  a  fixed  rate  in  respect  of 
the  detention  which  has  in  fact  occurred ,*nnd 
therefore  they  must  be  content  with  that 

I  prefer  to  express  no  opinion  on  the  question 
whether  or  not  the  plaintiffs  were  entitled  to 


withdraw  the  ship  on  the  17th  Sept.  or 
other  day.   That  question  does  not  arise. 

The  result  is  that  in  my  opinion  the  appeal 
fail*. 

Scbuttok,  L.J.  —  The  Inverkip  Steamship 
Company  Limited,  owners  of  the  steamship 
Inverkip,  appeal  against  a  decision  of  Sankey,  J. 
that  the  sum  paid  into  court  by  the  defen- 
dants, Bunge  and  Co.,  the  charterers  of  the 
Inverkip,  for  demurrage  at  her  port  of  loading  ia 
sufficient. 

The  charter,  dated  the  6th  July  1915,  provided 
that  the  steamer  should  call  at  Key  West  for 
orders  for  New  Orleans  or  Galveston  to  load  a 

Kain  cargo :  ^Steamer  to  be  loaded  according  to 
rth  terms  with  customary  berth  dispatch,  and 
if  detained  longer  thsn  five  days,  Sundays  and 
holidays  excepted,  charterers  to  pay  demurrage 
at  the  rate  of  fourpenoe  (id.)  British  sterling,  or 
its  equivalent,  per  net  register  ton  per  day,  or  pro 
raid,  payable  day  by  day,  provided  each  detention 
shall  occur  by  default  of  charterers  or  their 
agents."  This  was  a  printed  clause,  and,  from  my 
experience,  the  rate  of  demurrage  (about  47f.  a 
day)  was  low  for  that  time. 
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By  a  written  clause  tbe  steamer  was  to  be  dis- 
charged at  the  rate  of  oOO  tons  per  running  day, 
demurrage  at  the  rate  of  1001.  per  running  day. 
"Time  for  loading,  if  required  by  charterers,  not 
to  commenoe  before  the  25th  Aug.  1915."  Option 
of  cancelling  if  steamer  not  ready  to  load  by  the 
15tb  Sept.  1915. 

Just  before  the  vessel  arrived  at  Key  West 
for  orders  a  tidal  wave  seriously  damaged  tbe 
shipping  facilities  at  Galveston,  and  great  delay 
was  probable  at  that  port,  for  which  the  ateamer 
would  get  no  demurrage.  It  was  accordingly 
arranged  that  the  steamer  should  be  ordered  to 
Newport  New*  at  64.  redaction  in  freight.  She 
arrived  there  on  the  18th  Aug.,  and  her  lay  days 
l>ogan  on  the  25th  Aug.  The  five  lay  days  in  the 
demurrago  clause  expired  on  the  evening  of  the 
31st  Aug. 

Unfortunately  the  same  idea  bad  occurred  to 
the  persons  interested  in  nnmerous  other  ships 
going  to  Galveston,  and  they  alao  were  diverted 
to  Newport  News.  Thore  was  great  congestion 
of  the  ships  in  the  harbour  and  of  their  cargoes 
on  tbe  rail  to  Newport  News  and  on  the  5th  Sept. 
one  of  the  two  elevators  in  the  port  was  burnt 
In  the  result  many  ships  had  long  delays.  Out 
of  a  list  of  thirty-three  ships  furnished  to  us,  six 
went  away  in  ballast  after  watting  an  average  of 
twelve  day*.  Some  ships  which  arrived  in  the 
beginning  of  September  took  nearly  a  month  to 
load.  The  ships,  however,  which  arrived  about 
tbe  same  time  as  the  InverUip  were  loaded  in  an 
average  of  about  a  fortnight;  but  tbe  Inverkip 
and  the  Ampleforth,  both  chartered  by  Messrs. 
Buoge,  and  with  cargo  to  be  supplied  by  the  same 
bhippera.  took  over  five  weeks  to  load. 

It  is  difficult  to  draw  accurate  conclusions  from 
the  list,  aa  it  does  not  distinguish  between  the 
ships  originally  destined  for  Newport  News  and 
thoao  diverted  thereto.  But  1  have  no  doubt  on 
tbe  ovidencd  (1)  that  there  was  considerable 
and  unusual  delay  owing  to  the  congestion  of 
shipping  and  railways  due  to  the  Galveeton 
disaster,  so  that  the  M  customary  berth  dispatch  " 
would  be  much  longer  tban  in  normal  times ;  (2) 
that  the  shippers  of  Messrs.  Bunge  were  in 
default  in  sending  down  cargo,  perhaps  through 
financial  wedknesa. 

The  charterers  paid  demurrage  daily  up  to  the 
17th  Sept.,  when  tbe  shipowners  claimed  they 
were  not  bound  to  wait  any  longer,  and  proposed 
to  withdraw  tic  steamer.  They  wero  no  doubt 
influenced  in  this  by  the  fact  that  tbe  rate  of 
demurrage  waa  low.  Tie  charterers  repudiated 
this  claim,  and  proposed  to  take  proceedings  in 
in  American  courts  to  detain  the  steamer.  The 
captain  waited,  but  refused  to  accept  the  daily 
chartered  demurrage,  wbich  tbe  charterers  paid 
into  the  bank. 

On  the  20th  Sept.  tbe  shipowners  issued  a  writ 
claiming  a  declaration  that  tbe  charterers  were  not 
entitled  to  keep  the  ship  on  demurrage  after  the 
17th  Sept.,  and  damages  for  detention.  Towards 
the  end  of  September  the  charterers  supplied 
cargo,  and  the  hiverkip  was  loaded  by  tbe  2'Jth 
Sept.  The  shipowners  then  claimed  thirteen  days' 
damages  for  detention  at  200L  per  day,  and  the 
charterers  paid  into  court  thirteen  days'  demur- 
rage at  the  chartered  rate. 

Sankey,  J.  found  that  the  vessel  was  "  kept  an 
unreasonable  time"  by  every  day  after  the  17th 
Sept.,  but,  following  a  decision  of  Bray,  J.  in 


Western  Steamship  Company  Limited  v.  Amoral, 
Sutherland,  and  Co.  Limited  {ubi  sup.),  held  that 
aa  the  vessel  Btayed  and  loaded  cargo  under  the 
charter  she  could  only  claim  the  charter  rate  of 
demurrage,  and  the  amount  paid  into  court  waa 
therefore  sufficient  He  gave  judgment  for  the 
charterers  with  costs.    The  shipowners  appeal. 

The  sum  agreed  for  freight  in  a  charter  covers 
tbe  use  of  the  ship  for  an  agreed  time  for  loading 
or  discharging  known  as  "  the  lay  day* ,"  and  for 
the  voyage.  But  there  is  almost  invariably  a 
term  in  the  agreement  providing  for  an  additional 
payment  known  aa  "demurrago,"  for  detention 
beyond  the  agreed  lay  days.  This  is  sometimes 
treated  as  agreed  damages  for  detaining  the  ship, 
sometimes  as  an  agreed  payment  for  extra  lay 
days. 

In  my  view,  the  mere  fact  that  the  charterer  baa 
not  loaded  the  ship  in  the  lay  days  does  not  entitle 
the  shipowner  to  withdraw  the  ship  from  the 
service.  And  whether  tho  payment  for  these 
days  after  the  lay  days,  on  which  tbe  ship  is 
detained,  ia  treated  as  agreed  liquidated  damages 
or  as  an  agreed  payment  for  time  which  the 
charterer  haa  a  right  to  use  at  his  option,  the 
amount  to  be  paid  for  these  days  is  fixed  by  the 
charter.  On  the  other  hand,  it  is  obvious  that 
the  charterer  is  not  entitled  to  keep  the  ship  on 
demurrage  M  for  ever."  What  is  the  time  when 
he  may  treat  his  obligation  to  stay  as  removed 
and  sail  away  ? 

Counsel  for  the  shipowners  said  that  this 
time  came  when  a  reasonable  time  had  elapsed. 
Asked,  ;*  A  reasonable  time  for  what?  "  they  had 
some  difficulty  in  answering.  Take  a  charter 
"  to  load  with  customary  steamship  dispatch," 
which,  under  the  decision  in  Hulthen  v.  Stewart 
and  Co.  (9  Asp.  Mar.  Law  Cas.  403;  88  L.  T. 
Bep.  792;  (1903)  A.  C.  389),  means  "to  loud 
in  a  reasonable  time,  having  regard  to  the 
existing  circumstances  for  a  charterer  having 
a  cargo  ready,"  or  to  pay  50 J.  a  day  demur- 
rage  for  every  day  on  which  the  vessel  is 
detained  beyond  the  lay  days.  The  reasonable 
time  for  loading  is  exhausted  by  the  lay  days. 
What  is  the  second  reasonable  time  at  the  end 
of  which  the  ship  may  leave?  Her  days  on 
demurrage  are  part  of  an  unreasonable  time  for 
loading,  is  the  court  to  determine  what  is  a 
reasonable  degree  of  unreasonableness  ? 

In  my  view,  the  test  of  reasonable  time  is  not 
one  that  is  applicable.  To  enable  tbe  shipowner 
to  abandon  the  charter  without  the  consent  of  tho 
charterer,  I  think  tbe  shipowner  must  show  either 
Buch  a  failure  to  load  as  amounts  to  a  repudiation 
or  a  final  refusal  to  perform  the  charter,  which 
the  shipowner  may  accept  as  a  final  breach,  and 
depart  claiming  damages  (see  Mersey  Steel  and 
Iron  Company  v.  Nay  I  or,  Benzon,  and  Co.,  51 
L.  T.  Bep.  637 ;  9  App.  Cas.  434,  at  p.  439),  or 
such  a  commercial  frustration  of  the  adventure 
by  delay  under  the  doctrine  of  JaeJuon  v.  Union 
Marine  Insurance  Company  (2  Mar.  Law  Cas. 
O  S.  435;  31  L  T.  Bep.  789;  L.  Rep.  10  C.  1*. 
125 1  as  puta  an  end  to  the  contract. 

Neither  of  these  positions  avails  here.  The 
charterers  were  not  repudiating  tbe  contract,  but 
were  paying  the  agreed  demurrage  under  it,  and 
were  promising  and  expecting  to  begin  to  load 
the  ship  every  day.  While,  as  the  charter  con- 
templated under  the  cancelling  clause,  lay  days 
might  begin  bb  late  aa  the  J  Kb  Sept.,  and  days  in 
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lay  days  expiring  in 
the  20th  Sept.,  and  the  ship  was  in  faet  loaded  by 
the  29th  Sept.,  I  cannot  make  any  finding  of 
commercial  frustration  of  the  adventure,  the 
delay  being  provided  for  by  demurrage. 

One  main  argument  of  the  shipowners'  counsel, 
as  I  understood  it,  was,  that  as  the  charterer  was 
bound  to  have  a  cargo  ready  for  loading  and  had 
not  such  a  cargo,  the  demurrage  provision  did 
not  apply.  This  is  in  my  experience  an  entirely 
novel  argument.  Ships  with  twenty  lay  days 
have  frequently  loaded  no  cargo  for  say  twelve 
days  because  none  was  there,  and  either  finished 
in  their  lay  days  or  in  some  demurrage  days. 
Bat  it  hat  never  been  contended  or  understood  to 
be  the  law  that  because  there  was  no  cargo  then 
when  the  ship  was  ready  to  load,  the  charterer 
had  lost  the  benefit  of  the  demurrage  days  or  lay 
days,  and  was  bound  to  load  in  a  reasonable  time 
or  pay  damages  for  detention.  It  would  often 
be  greatly  to  the  disadvantage  of  the  ship  that 
such  a  view  should  be  taken. 

Mr.  Roche  founded  this  argument  on  the  oase 
of  Ardan  Steamship  Company  v.  Andrew  Weir 
and  Co.  (ubi  tup.),  a  Scotch  appeal  relating  to  the 
great  glut  of  ships  in  1900  at  Newcastle  (N.S.W.). 
The  decision  is  not  very  easy  bo  understand,  in 
that  the  noble  Lords  do  not  state  their  views  as 
to  the  correctness  of  the  two  decisions  of  the 
English  Court  of  Appeal  as  to  the  same  port 
and  glut  of  ships:  (Barque  Quilpue  Limited  v. 
Brown,  9  Asp.  Mar.  Law  Oas.  596  ;  90  L  T.  Bep. 
765;  (1904)  2  K.  B.  284;  and  Jonee  Limited  t. 
Green  and  Co.  (9  Asp.  Mar.  Law  Oas.  600 ;  (1904) 
2  K.  B.  275). 

Goal  is  loaded  at  Newcastle  from  collieries  a 
short  distance  from  the  quays  and  cranes  at 
which  there  was  no  storing  facilities  for  coal ,  the 
custom  of  the  port  being  to  load  in  regular 
colliery  tarn.  In  Barque  Quilpue  Limited  v. 
Brown  (ubi  tup.)  the  charter  was  to  load  in 
regular  turn  from  D.  Colliery.  In  Jontt  1.  Green 
{ubi  tup.)  it  was  to  load  in  the  nsual  and 
customary  manner  from  a  named  colliery  as 
ordered  by  purchasers,  who  ordered  Wall  send 
Colliery.  There  was  great  pressure  of  orders  at 
the  collieries.  The  ships  were  loaded  in  regular 
colliery  turn,  but  after  very  long  delay.  The 
English  Court  of  Appeal  decided  each  case  in 
favour  of  the  charterers. 

In  Ardan  Steamthip  Company  v.  Andrew  Weir 
and  Co.  (ubi  tup.)  the  charter  was  M  to  load  in 
the  usual  and  customary  manner  a  full  and  com- 
plete cargo  of  Australian  coal  as  ordered  by  the 
charterers."  The  ship  loaded  in  her  turn,  but 
after  long  delay.  The  House  of  Lords  decided 
in  favour  of  the  ship,  and  Lord  Halsbury  said 
that  delay  in  loading  was  one  thing,  failure  to 
provide  a  cargo  and  load  another,  and  the  ship 
was  given  damages  for  detention  (there  being 
no  demurrage  days  in  the  charter),  her  loading 
time  being  calculated  not  from  her  getting 
a  berth  in  regular  colliery  turn,  bat  from  her 
arrival. 

I,  like  Sankey,  J.,  am  enable  to  see  the  bearing 
of  this  decision  on  the  present  case.  Here  the 
cargo  had  to  be  provided  at  the  port  on  the  26th 
Aug. ;  the  lay  days  have  been  calculated  from  that 
day,  and  demurrage  paid  according  to  charter 
terms.  If  there  was  a  breach  in  not  having  cargo 
ready  on  the  25th  Aug.,  the  only  consequence  is 
detention  of  the  ship,  and  the  damages  for  tb 


which  is  the  same  detention,  however  it  arises,  are 
agreed  in  the  charter  and  have  been  paid.  The 
truth  is  the  shipowners  have  made  a  bad  bargain 
as  to  demurrage  rate  in  loading,  emphasised  by 
their  having  secured  an  agreement  for  a  ranch 
higher  demurrage  rate  for  discharging  and  are 
anzioas  to  get  oat  of  it.  I  can  see  no  valid, 
legal,  or  business  reasons  for  helping  them  to 
do  so. 

As  to  the  authorities  cited,  Lord  Trayner's 
dictum  in  Lilly  and  Co.  v.  Stevenson  and  Co.  (22 
R,  278;  2  So.  L.  Rep.  212 ;  2  So.  L  T.  Rep.  434) 
was  not  necessary  for  the  decision  of  the  case, 
the  facta  of  which  were  nothing  like  the  present 
oase,  and  turned  on  the  somewhat  unusual  appli- 
cation of  excepted  perils  to  the  demurrage  period. 
For  the  reasona  already  stated  I  cannot  agree  .with 
it  or  with  the  late  Mr.  Carver's  approval  of  it. 

So  far  aa  Bray,  J.'s  decision  in  Wilson  and 
Coventry  v.  Otto  Thoreten't  Linie  (nbi  tup.) 
follows  these  dicta  in  allowing  the  ship  to  sail  at 
"  a  reasonable  time  after  the  expiration  of  the  lay 
days,"  I  cannot  agree  with  it,  and,  indeed,  the 
learned  judge  fixed  his  "  reasonable  time  "  partly 
by  the  future  engagements  of  the  ship,  which  is 
a  little  puzzling.  The  decision  negatives  the 
right  of  the  ship  to  sail  at  the  expiration  of  the 
lay  daya  when  there  is  a  provision  for  demurrage, 
and  in  this  I  agree. 

In  Wetttrn  Steamthip  Company  Limited  V. 
Amaral,  Sutherland,  and  Co.  Limited  (nbi  tup.) 
Bray,  J.  explained  his  decision  in  Wilton  and 
Coventry  v.  Otto  Thoreien't  Linie  (ubi  tup.),  and 
held  that  where  the  ship  stayed  and  loaded  she 
could  only  claim  the  charter-party  rate  of  de- 
murrage. This  waa  followed  and  adopted  by 
Sankey,  J.  in  the  present  case,  and  in  this  I 

re,  though  on  the  facts  of  this  case  I  think 
result  would  have  been  the  same  had  she 
left.  She  could  not  have  obtained  damages  for 
detention. 

The  judgment  appealed  from  waa,  in  my 
opinion,  correct  in  result,  and  the  appeal  moat  be 
dismissed  with  costs. 

Lord  Gobins-Habdt,  M.R.— I  agree. 


Solicitors  for  the  appellants,  WiUiamA.  Crump 
and  Son. 

Solicitors  for 
and  Co. 


HIGH  COURT  OF  JUSTICE. 

KING'S  BENCH  DIVISION. 
Dec  1,  6,  and  6, 1916. 
(Before  Brat,  J.) 

Bbouh   Him.   Pbopribtaat   Compart  «. 
P.  A  O.  Steam  Navigation  Company.  («) 

Bill  of  lading— Exception  clause — Liberty  to  carry 
by  amy  tteamer— Bight  to  overcarry  and  tranship 
— Goods  carried  by  mail  tteamer— Steamer  calling 
at  port  of  destination — Cargo  not  discharged — 
Cargo  carried  to  next  port— Transhipment  of  cargo 
—Lose  of  part  of  cargo— Lots  by  e 
Liability. 

A  bill  of  lading  contained  a  clause 


T.  W. 
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defendant!  from  liability  for  the  act  of  Ood,  the 
King'e  enemies,  and  all  "perils,  danger*,  and 
accidents  of  the  teat  and  navigation  of  what  kind 
never,  and  accident*,  toes,  damage,  delay,  or 
detention  arising  out  of  Ike  employment  of  the 
defendant  company**  vessel*  in  connection  with 
the  carriage  of  His  Majesty's  mails,  or  loss, 
delay*,  or  any  other  consequence*  dye  to  riot*  or 
commotion,  transhipment,  warehousing,  or  to  ship* 
not  having  room  at  port  of  transhipment.  '  There 
wa*  another  clause  in  the  bill  of  lading  a* 
follow*:  -The  company  are  to  be  at  liberty  to 
carry  the  said  goods  to  their  port  of  destination 
by  the  above  or  other  steamer  or  steamers,  ship  or 
ships,  either  belonging  to  the  company  or  to  other 
person*  proceeding  either  directly  or  indirectly  to 
such  port,  and  in  so  doing  to  carry  the  good* 
beyond  their  port  of  destination  and  to  tranship 
or  land  and  store  the  good*,  either  on  shore  or 
afloat,  and  reship  and  forward  the  same  at  com- 
pany's expense,  but  at  merchant'*  risk." 

The  plaintiff*  shipped  at  8.,  on  board  the  defendants1 
mail  steamer  M  ,  a  quantity  of  lead  for  delivery  at 
O.  under  the  biU  of  lading  referred  to.  On  the 
arrival  of  the  mail  steamer  at  O.  there  were  riots 
at  that  port,  which  seriously  interfered  with  the 
discharge  of  cargo.  In  consequence  of  these  diffi- 
culties the  steamer  left  the  port  without  having 
discharged  the  plaintiff*'  lead,  and  carried  it  on  to 
B.,  where  it  wa*  transhipped  to  the  N.  On  the 
way  back  to  O.  thi*  vessel  (the  tf.)  was  stranded 
and  part  of  the  cargo  was  lost. 

Held,  that  the  defendant*  had  liberty  to  ovcrcarry  the 
good*  in  the  circumstances  of  the  case  to  B.,  to 
tranship  them,  and  to  send  them  back  to  0.  ;  and 
that  it  was  in  course  of  doing  what  they  were 
entitled  to  do  that  the  goods  were  lost  by  peril*  of 
the  sea,  and  the  defendants  were  protected  from 
liability. 

Trial  by  action  in  the  Commercial  list  by 
Bray,  J.  without  a  jury. 

The  plaintiffs,  who  were  the  shippers  of  and  the 
holders  of  the  bill  of  lading  in  respect  of  936 
ban?  of  lead  loaded  on  the  defendants'  steam- 
ship Mooltan  at  Sydney,  in  accordance  with  a  bill 
of  lading  dated  the  12th  May  1915,  for  delivery  at 
Colombo. 

The  plaintiffs  claimed,  firstly,  damages  for 
breach  of  contract  and  breach  of  doty  in  and 
about  the  carriage  of  the  said  lead  ;  and,  secondly, 
the  repayment  of  SSli.  4s.  3d.  paid  under  protest 
aa  a  general  average  deposit. 

The  Mil   of  lading 


Exceptions  and  Conditions.- -Tho  act  of  Ood,  the 
King's  enemies,  restraints  of  prinoss,  and  all  perils, 
dingers,  and  accidents  of  the  seas  and  navigation  of 
what  kind  soevor,  and  loss,  damage,  delay,  or  detention 
arising  out  of  or  consequent  upon  the  employment  of 
the  company's  vessel  in  or  assistance  rendered  by  them 
in  the  performance  of  His  Majesty's  mail  service,  or  loss, 
deUja,  or  any  other  oonseqaenoes  arising  from  riots  or 
civil  oommotion  or  from  transhipment  or  warehousing  or 
from  ships  not  having  room  at  port  of  transhipment  are 
afl  excepted.  .  .  .  The  company  are  to  be  at  liberty 
to  carry  the  said  goods  to  their  port  of  destination  by 
the  aboTe  or  other  stoamer  or  steamers,  ship  or  ships, 
tither  belonging  to  the  oompany  or  to  other  persons 
proceeding  either  direotly  or  indirectly  to  en  oh  port,  and 


m  so  doing  to  carry  the  goods  beyond  their  port  of 
destination,  and  to  tranship  or  land  and  store  the  goods 
either  on  shore  or  afloat,  and  reship  and  forward  the 


same  at  the  company's  expense,  but  at  merchant's 

risk. 

The  defendant  oompany  bad  a  contract  with 
the  British  Government  under  which  they  carried 
the  mails  from  Australia  to  Brindisi,  and  the 
Mooltan  was  one  of  the  vessels  employed  by  them 
in  oonneotion  with  the  mail  contract.  Usually 
this  vessel,  after  calling  at  Colombo  and  taking 
on  board  the  mails  from  Shanghai,  would  proceed 
straight  to  Aden  and  there  take  on  board  the 
Indian  mails  which  would  have  been  oarried  by 
another  vessel  from  Bombay.  The  Mooltan 
would  then  proceed  to  Brindisi.  In  April  and 
May  1915,  owing  to  the  vessel  which  usually 
carried  the  mail  from  Bombay  to  Aien  having  to 
be  docked,  the  defendant  company  gave  notice  to 
the  Postmaster-General  and  by  adTertisement 
in  Australia  that  on  the  voyage  in  question  the 
Mooltan  would  call  at  Bombay  to  pick  up  the 
Indian  mails  instead  of,  as  usual,  proceeding 
straight  from  Colombo  to  Aden. 

On  the  12th  May  1915  the  plaintiffs'  goods  were 
stowed  in  the  Mooltan'*  hold  together  with  other 
cargo,  and  the  Mooltan  sailed  from  Sydney  on 
the  15th  May,  arriving  at  Colombo  on  the 
2nd  June,  where  she  picked  up  the  China  mails 
which  had  been  carried  thenne  from  Shanghai. 
There  were  at  the  time  riots  and  civil  oom mo- 
tions at  Colombo  which  would  seriously  interfere 
with  the  labour  required  to  discharge  cargo  at 
that  port.  In  ooneequence  of  these  difficulties, 
the  captain  thought  that  if  the  Mooltan  remained 
to  discharge  her  cargo  at  Colombo,  she  would 
not  get  to  Bombay  in  the  time  fixed  by  the  mail 
contract  The  result  was,  that  the  Bteamer  left 
Colombo  with  the  plaintiffs'  lead  on  board.  At 
Bombay  the  lead  was  transhipped  into  another 
vessel,  the  Nubia,  and  sent  back  to  Colombo. 
On  the  voyage  back  this  vessel  was  stranded  and 
a  quantity  of  the  lead  was  lost. 

MacKinnon,  K.C.  and  B.  A.  Wright  for  the 
plaintiffs.— They  cited 

Sargant  and  Sons  v.  East  Asiatic  Company,  1915, 

21  Oom.  Gas,  344 ; 
Lilley  v.  DoubUday,  44  L.  T.  Bep.  814;  (1881)  7 
Q.  B.  Div.  510,  511. 

ClaveU  Bolter,  K.C.  and  Middethwait  for  the 
defend  ante.— They  referred  to 

Hadji  Ali  Akbar  v.  Anglo- Arabian  and  Persian 
Steamihip  Company,  10  Asp.  Mar.  Law  Cas.  307  ; 
95  L.  T.  Bep.  610 ;  (1906)  11  Com.  Cas.  219. 

Brat,  J.  [after  stating  the  facts  as  above].— 
The  plaintiffs  claim  from  the  defendants  damages 
for  broach  of  an  agreement  to  deliver  the  plain- 
tiffs' lead  at  Colombo  by  the  Mooltan.  The 
defendants  say  that  the  lead  was  lost  by  perils 
of  the  sea,  in  reply  to  which  the  plaintiffs  say 
that  the  loss  occurred  on  a  voyage  from  Bombay 
to  Colombo  whioh  was  not  the  voyage  contem- 
plated by  the  parties  to  the  bill  of  lading.  By 
way  of  rejoinder  the  defendants  say  that  they  had 
liberty  to  carry  the  lead  beyond  Colombo  and  on 
to  Bombay  if  it  became  reasonably  necessary  to 
do  so,  and  that  in  view  of  the  condition  of  affairs 
in  Colombo  at  the  time  of  the  arrival  of  the 
Mooltan  there  suoh  circumstances  did  exist  as 
rendered  it  reasonably  necessary  to  overcarry 
the  plaintiffs'  lead.  The  defendants  further  rely 
on  the  clauses  in  the  bill  of  lading  exempt* 
ing  them  from  liability  for  any  loe.,  damage, 
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dolay,  or  detention  arising  out  of  or  oonaeqnent  | 
upon  the  employment  of  the  ship  in  connection 
with  ilia  Majesty's  mail  service,  and  from  loss 
arising  from  riots  or  civil  commotion.  The 
important  clauses  in  the  bill  of  lading  in  this  case 
are,  first,  the  exceptions  clause,  and  then  the 
clause  by  which  the  "company  are  to  be  at 
liberty  to  carry  the  said  goods  to  their  port  of 
destination  by  the  above  or  other  steamer  or 
steamers,  ship  or  ships,  either  belonging  to  the 
company  or  to  other  persons  proceeding  either 
directly  or  indirectly  to  such  port,  and  in  so 
doing  to  carry  the  goods  beyond  their  port  of 
destination,  and  to  tranship  or  land  and  store  the 
goods,  either  on  shore  or  afloat,  and  reship  and 
forward  the  same  at  tlio  company's  expense,  but 
at  merchants  risk." 

This  clause  is  difficult  to  construe,  partly 
liocause  Bailbaohe,  J.  in  Bargamt  and  Sous  v.  Eael 
Atiatic  Company  (1915,  21  Com.  Gas.  344)  placed 
an  interpretation  upon  a  clause  in  precisely  the 
same  language.  If  I  thought  that  the  decision  of 
Btilhaohe  J.  there  covered  this  case  I  should  feel 
that  I  ought  to  follow  it.  I  am  not  bound  to  do 
so.  But  it  is  a  very  good  rule  that  the  Com- 
mercial Court  should  follow  previous  decisions  of 
a  judge  sitting  in  that  court.  In  Sargant't  case 
(•up.)  Bailhache,  J.,  after  reading  the  clauses  of 
the  bill  of  lading,  wbioh  included  one  in  similar 
terms  to  the  one  in  this  case,  said :  "  On  examina- 
tion these  clauses  do  not  seem  to  me  applicable 
to  the  circumstances  of  this  case.  In  my  judg* 
ment  it  is  impossible  to  find  in  any  of  these 
clauses,  or  in  all  of  them  put  together,  a  reserva- 
tion of  the  right  claimed  by  the  defendants — 
namely,  a  right  to  carry  goods  into  their  port  of 
destination  by  the  original  carrying  ship,  and  then 
to  refuse  to  deliver  them  there  to  the  person 
entitled  to  demand  delivery  and  who  duly  makes 
bis  demand;  to  carry  them  away  to  some  other 
and  perhaps  distant  port,  and  to  return  them  to 
their  destination  in  the  shipowners'  good  time. 
The  olausos  relied  on  appear  to  provide  for  the 
case  of  the  carrying  steamer  failing  to  put  into 
tbe  port  of  destination,  but  not  for  the  case  of 
refusal  to  deliver  goods  at  their  port  of  destina- 
tion when  tho  original  carrying  steamer  is  herself 
actually  in  such  port  for  tho  purpose  of  delivering 
cargo." 

It  is  undoubtedly  a  rule  of  construction  that  in 
ordor  to  construe  a  particular  clause  in  a  docu- 
ment you  must  have  regard  to  tbe  whole  docu- 
ment,* and  for  that  reason  it  may  be  that  tbe 
words  in  one  contract  have  one  meaning  and  in 
another  contract  have  another  meaning,  owing  to 
considerations  arising  from  language  in  another 
part  of  a  contract.  It  ia  a  further  rule,  and  a 
very  important  one,  that  in  construing  a  clause, 
whatever  may  be  the  context,  you  must  take  into 
consideration  the  surrounding  circumstances  as 
known  to  or  contemplated  by  the  parties  at  the 
time  they  entered  into  the  contract.  That  is 
emphasised  in  a  case  I  have  had  to  consider— viz., 
Butterlcy  Colliery  Company  v.  Now  Hueknall 
Colliery  Company  (102  L.  T.  Eep.  609;  (1910) 
Apo.  Oas.  381),  wb  ere  Lard  Halsbury  said  this  ; 
"  I  think  that  what  was  aaid  by  Lord  Blackburn 
in  Wear  River  Commissioners  v.  Adameon 
(3  Mar.  Law  Cas.  O.  8.  521;  37  L.  T.  Rep. 
543;  2  App.  Cas.  743.  at  p.  763),  and  quoted 
by  Far  well,  LJ.  in  this  case,  is  very  relevant 
here,  since  I  think  a  great  deal  of  the  difficulty 


of  construction  is  solved  by  considering  what  are 
the  facta  to  which  the  language  is  applied.  Lord 
Blackburn  said  :  '  In  construing  a  document  in 
all  cases  tbe  object  is  to  see  what  is  the  intention 
expressed  by  the  words  used.  But  from  the 
imperfection  of  language  it  is  impossible  to  know 
what  that  intention  is  without  inquiring  farther 
and  seeing  what  the  ciroum stances  were  with 
reference  to  which  the  words  were  used,  and  wbsit 
was  tbe  object  appearing  from  those  circum- 
stances which  the  person  using  them  bad  in  view, 
for  the  meaning  of  words  varies  according  to  the 
circumstances  with  respect  to  which  they  were 
used.'" 

The  Moollan  was  a  mail  steamer,  and  I 
cannot  doubt  that  that  fact  was  perfectly  well 
known  to  the  plaintiffs.  There  is,  moreover,  a 
special  provision  with  regard  to  mail  steamships 
in  tbe  contract,  which  shows  that  tbe  parties 
contemplated  that  there  might  be  damage  or  loss 
from  delay  or  detention  arising  out  of  or  conse- 
quent upon  tbe  existence  of  the  mail  contract, 
and  tbe  fact  that  the  vessel  was  performing 
duties  thereunder.  Anyone  who  took  that  into 
consideration  would  know  that  under  a  mail 
contract  there  are  definite  days  and  times  when 
vessels  have  to  be  at,  or  to  start  from,  particular 
ports.  He  would  know  that  if  she  called  at  sny 
intermediate  port  the  vessel  would  not  be  expected 
to  stop  an  unreasonable  or  unusual  time  there, 
and  therefore  that  if  there  were  obstacles  at  that 
port  at  any  particular  time  it  might  be  necessary 
for  the  vessel  to  leave  without  having  discharged 
all  her  cargo. 

I  must  consequently  construo  this  clause 
having  regard  to  that  fact.  Was  the  clause 
intended  to  meet  such  a  case  as  this  ?  The  words 
used  are  very  wido,  and,  if  tbey  are  construed 
according  to  their  natural  meaning,  they 
seem  to  me  quite  wide  enough  to  inolude  this 
case.  Bnt  there  is  no  doubt  that  in  coustruiog 
clauses  in  bills  of  lading,  which  are  intended  for 
tbe  protection  of  the  shipowner,  great  care  must 
be  taken,  although  general  words  are  used,  to  ess) 
whether  they  are  really  intended  to  meet  every 
possible  case. 

The  earlier  part  of  the  clause  gives  the  defen- 
dants ''liberty  to  carry  the  said  goods  to  their 
port  of  destination  by  tbe  above  or  other  steamer 
or  steamers,  ship  or  ships,  either  belonging  to  the 
company  tor  to  other  persons  proceeding  either 
directly  or  indirectly  to  such  port."  I  think  it 
is  conceded  that  the  liberty  thus  conferred 
applies  to  every  case  except  where  it  is  sought 
to  exercise  it  capriciously.  Tbe  clause  then 
proceeds :  "  And  in  so  doing  "— tbat  ie  to  say,  in 
carrying  the  goods—1'  to  carsy  the  goods  beyond 
their  port  of  destination." 

I  have  come  to  the  conclusion,  having  regard  to 
what  was  known  by  tbe  parties  and  to  tbe  con- 
siderations I  have  mentioned,  that  the  clause  was 
intended  to  meet  enoha  case  as  this.  The  earlier 
part  of  the  clause,  which  contains  provisions  as 
to  the  vessel  by  which  the  goods  are  to  be  carried, 
applies  in  every  case  where  the  action  of  the  ship- 
owner is  not  dictated  by  mere  caprice.  Prim  A 
facie,  therefore,  if  one  has  to  coustrue  the  earlier 
part  of  the  clause  as  being  in  general,  I  have  come 
to  tbe  conclusion,  having  regard  to  what  wan 
known  by  tho  parties,  and  to  the  considerations 
I  have  mentioned,  that  tbe  clause  was  intended  to 
meet  such  a  ea.**e  as  this,  where  there  were  dis- 
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tnrbanoes  in  the  port  which  would  have  lengthened 
vary  materially  the  time  taken  in  discharging  the 
cargo,  and  therefore  necessitated  the  Mooltan 
leering  Colombo  before  her  cargo  destined  for 
that  port  was  fully  discharged  in  order  that  she 
might  perform  bar  mail  contract.  In  my  opinion 
thin  waa  each  a  caae  as  was  contemplated  by  the 


On  these  grounds,  it  seems  to  me  that  I  mast 
deoide  this  case  in  favour  of  the  defendants,  and 
hold  that  they  bad  liberty  to  carry  the  goods,  in 
the  particular  circumstances  of  this  case,  to 
Bombay,  to  tranship  them,  and  to  send  them 
back  to  Colombo ;  and  that  it  waa  in  course  of 
doing  what  they  were  at  liberty  to  do  that  the 
goods  were  lost  by  perils  of  the  sea.  I  should  eay 
tint  I  arrive  at  that  conclusion  without  deciding 
the  question  whether  the  case  may  not  also  be 
governed  by  the  words  relating  to  loss,  Ac, 
arising  ont  of  or  consequent  upon  the  employment 
of  the  vessel  in  the  performance  of  His  Majesty's 

I  do  not  decide  that  point  My  judgment  must 
be  for  the  defendants. 

Judgment  for  defendant*. 

Solicitors  for  the  plaintiffs,  Parker,  Garrett, 
and  Co. 

.Solicitors  for  the  defendants,  Freshfields. 


Oct.  16, 17, 18, 31, 1916,  and  Jan.  11,  1917. 

(Before  Bray,  J.) 

Wilson  Brothers  Bobbin  Company  Limited 
r.  Grrkn.  (a) 

Insurance  —  Marine  —  War  risks  —  Suing  and 
labouring  clause — Dday  excluded — Interference 
fry  German  tearships — Expenses  ff  storage  and 
JUthipmenl  of  cargo— Marine  Insurance  Act 
IftOG  (C  Edw.  7,  c.  41),  s.  78. 

By  a  policy  of  marine  insurance  the  plaintiffs 
insured  with  the  defendant  and  other  under- 
writers a  cargo  of  birch  wood  shipped  on  board 
the  Norwegian  steamship  A.  for  a  voyage  from 
Itaumo  to  Garston.  The  policy  was  against  war 
risks  only.  All  claims  arising  from  delay  were 
excluded,  and  the  policy  contained  the  usual 
suing  and  labouring  clause.  The  vessel  sailed 
in  Nov.  1914,  but  owing  to  the  interference  of 
German  war  vessels,  the  master  put  in  to  a 
Norwegian  port  and  there  landed  the  cargo. 
The  cargo  was  stored  there  for  some  time,  and 
afterwards  reshipped  to  England. 

Held,  thai  the  plaintiffs  were  entitled  under  the 
suing  and  labouring  clause  to  recover  the  expense 
of  storage  of  the  cargo  in  Norway  until  such 
time  as  they  could  by  reasonable  diligence  have 
secured  facilities  for  reshipment  to  Garston  and 
they  were  also  entitled  to  recover  the  proper 
cost  —  as  at  such  date  —  of  reshipping  and 
forwarding  tlie  cargo  to  its  destination. 

Great  Indian  Peninsula  Railway  Company  v. 
Saunders  (1861,  1  B.  Jt  8.  41;  1862, 2  B.  £  8. 
366)  distinguished. 

Trial  of  action  in  the  Commercial  List  by 
Bray,  J. 

The  plaintiffs  were  the  owners  of  a  cargo  of 
birch  sqnarea  shipped  on  board  the  Norwegian 
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steamship  Brando  from  the  Baltic  port  of  Ran  mo 
to  Garston,  Liverpool.  Ths  defendant  was  one 
of  the  underwriters  of  a  Lloyd's  policy  on  the 
gooda  in  question. 

The  claim  was  for  the  loss  of  CO*)  standards  of 
birch  squares  valued  at  £8,000.  The  plaintiffs 
sued  the  defendant  to  recover  his  proportion  of 
the  value  of  the  birch  wood  in  question,  on  the 
ground  that  there  had  been  a  constructive  total 
loss  thereof.  They  also  claimed  certain  expenses 
under  the  suing  and  labouring  clause  of  tho 
policy. 

The  policy  was  to  cover  war  risks  only  as  "  ex- 
cluded by  the  f.c.  and  s.  clause  in  marine  policies, 
including  risk  of  mines,  torpedoes,  and  bombB," 
and  there  waa  a  clauee  excluding  all  chums 
arising  from  delay. 

The  Aranda  sailed  from  Raumo  on  22  Nov., 
1914,  but  owing  to  the  interference  of  the  German 
warships  (wood  goods  having  been  declared  con- 
traband by  Germany)  the  vessel  was  obliged  to 
pnt  in  to  the  Norwegian  port  of  GrimBtadt.  The 
wood  was  there  landed,  and  the  discbarge  was 
finished  about  the  middle  of  Jan.,  1915. 

At  this  time  it  was  thought  that  the  Norwegian 
Government  would  not  allow  the  wood  to  be 
reshipped  and  sent  to  England  during  the  period 
of  the  war.  The  Norwegian  Government  had 
given  Germany  a  guarantee  that  this  vessel  should 
discharge  its  cargo  at  GrimBtadt.  In  Dec.  1914, 
the  plaintiffs  alleged  that  the  further  carriage  of 
the  goods  to  this  country  was  impossible  and  gave 
notice  of  abandonment,  but  this  the  defendant 
refused  to  accept.  In  Feb.  1915,  the  plaintiffs 
were  informed  that  they  were  free  to  Bend  the 
wood  on  to  England,  and  accordingly  in  March 
they  began  to  attempt  to  obtain  tonnage  to  send 
the  goods  to  Garston,  but  it  was  not  until  Sept. 
that  tbey  succeeded  in  doing  so.  They  then 
chartered  a  small  vessel,  the  Jens  Hits,  which 
made  one  voyage  taking  about  7<>  tolOoatondardti, 
and  then  refused  to  make  a  second  vcyage.  Ar- 
rangements were  then  made  with  another  vessel, 
the  M  <nk,  to  take  the  goods.  This  vessel  made 
two  voyages,  not  to  Garston  direct,  but  to  an  Eaat 
Cooat  port,  from  whence  the  goods  were  taken  on 
to  Garston. 

In  July  1915,  the  action  came  on  for  hearing  on 
the  question  of  the  constructive  total  loss  claim. 
At  the  trial,  Bray,  J.  held  that  the  plaintiffs  had 
failed  to  establish  their  claim  for  a  constructive 
total  loss,  and  accordingly  gave  judgment  for  the 
underwriter. 

The  matter  now  camo  before  the  court  on 
olaimn  under  the  saing  and  labouring  clause 
Tho  plaintiffs  claimed  to  recover  under  this  clause 
the  costs  of  disharging,  storing  and  insuring  the 
cargo  at  Grimatadt;  the  cost  of  reshipping  the 
goods  to  England  and  tho  freight  and  expenses 
through  to  Garston. 

Leslie  Bcott,  K.C.,  and  G.  D.  Keogh  for  the 
plaintiffs. 

Leek,  K.C.,  and  R.  A.  Wright  tor  the  defendant. 
—The  claim  arises  from  delay  and  is  therefore 
excluded  by  the  express  terms  of  the  policy. 
Moreover,  the  goods,  as  soon  as  landed  and  stored 
at  Grimatadt,  were  safe,  and  the  perils  insured 
against  had  ceased  to  exist,  and  there  was  no 
necessity  to  sue  and  labour  at  all.  It  was  only 
auing  and  labouring  to  avert  a  loss  which  was  not 
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covered  by  the  toolioy.  [They  referred  to  Great 
Indian  Peninsula  Railway  V.  Sounder*  (1861) 
1  B.  * 8.  41 ;  (1862)  2B.&S.  266.] 

Leslie  Scott,  K.C  in  reply. — Tbe  loss  here 
Buatained  came  witbin  the  terms  of  the  policy, 
under  which  the  goods  were  insured  until  their 
safe  arrival  at  Garston,  and  the  defendant  is  liable 
for  the  expenses  of  storing  and  reehipping  and 
all  expenses  incurred  to  protect  the  goods.  All 
the  expenses  incurred  here  are  properly  attribut- 
able under  tbe  suing  and  labouring  clause,  and 
are  recoverable  from  the  underwriter  under  the 
said  clause.  [He  referred  to  British  and  Foreign 
Marine  Insurance  Company  v.  Banday  and  Co., 
13  Asp.  Mar.  Law  Oas.  289;  114  L.  T.  Rep.  521 ; 
(1916)  1  A.  0.  660.]  Great  Indian  Peninsula 
Railway  v.  Saunders  (ubi  tup.)  is  no  longer  law : 
moreover,  it  is  distinguishable  from  the  present 

CMe'  Cut.  adv.  vulL 

Oat.  31, 1916.— B  k  a  y,  J.— The  action  is  brought 
under  a  policy  of  insurance  to  recover  80001, 
being  the  value  of  583  standards  of  birch  squares 
shipped  on  board  the  steamship  Aranda  for  a 
voyage  from  Baumo  to  Garston.  The  policy  was 
against  war  risks  only.  There  had  been  another 
policy  which  was  an  ordinary  marine  policy  which 
excepted  war  risks,  and  the  policy  under  which 
this  action  was  brought  was  to  oover  the  war 
risks.  This  policy  excluded  "all  claims  arising 
from  delay." 

Originally,  there  were  two  claims,  one  for  total 
constructive  loss,  and  the  other  on  a  suing  and 
labouring  clause.  The  question  of  constructive 
total  loss  was  tried  before  me  some  time  ago, 
and  I  decided  it  in  the  defendant's  favour. 

The  Aranda  sailed  from  Baumo  on  the 
22nd  Nov.  1914,  and  three  days  later  was  stopped 
by  German  vessels.  In  consequence  of  this,  she 
was  obliged  to  put  in  to  the  Norwegian  port  of 
Grimstadt.  The  cargo  was  there  landed,  and  the 
discharge  was  completed  on  the  15th  Jan.  1915. 
At  that  time  it  was  thought  that  the  Norwegian 
Government,  whioh  had  given  a  guarantee  to  the 
German  Government  that  the  wood  in  question 
Bhould  be  discharged  at  Grimstadt,  would  prevent 
it  being  reloaded  and  sent  on  to  England  during 
the  period  of  the  war.  But  in  February,  informa- 
tion was  obtained  from  the  Foreign  Office  that 
the  owners  of  the  goods  were  free  to  send  them 
to  England. 

In  March  the  owners  began  to  make  inquiries 
about  tonnage  to  take  the  goods  to  Garston,  but 
none  was  obtained  until  the  month  of  September, 
when  the  /en*  Biie  was  chartered.  This  vessel 
made  one  journey,  taking  about  70  to  100 
standards,  and  then  refused  to  take  any  more. 
Then  another  vessel,  the  Miink,  was  chartered, 
and  this  vessel  carried  the  cargo,  not  to  Garston 
direct,  but  to  an  East  Coast  port  from  whence 
the  goods  were  forwarded  to  Garston. 

The  plaintiffs  claimed  to  recover  the  general 
average  expenses  up  to  the  time  of  discharging 
the  goods  at  Grimstadt,  the  expenses  of  their 
storage  there,  and  the  expenses  of  tbe  reshipping 
to  England,  which  would  include  the  cost  of  a 
fire  insurance  policy  whioh  they  had  entered  into. 
The  case  is  governed  by  the  Marine  Insurance 
Act  1906,  b.  78,  which  provides  as  followa  i—  . 

(1)  "  When  the  policy  contains  a  '  suing  and  labour, 
is*'  clause  the  engagement  thereby  entered  into  is 


deemed  to  be  supplementary  to  the  contract  of  insur- 
ance, and  the  assured  may  recover  from  the  insurer 
any  expenses  properly  incurred  pursuant  to  the  olause 
notwithstanding  that  the  insurer  may  have  paid  for 
a  total  loss  or  that  the  subject-matter  may  hare  been 
warranted  free  from  particular  arerage  either  wholly 
or  under  a  certain  percentage.-  (2)  General  arerage  losses 
and  contributions  and  salvage  charges  as  denned  by 
this  Act  axe  not  recoverable  under  the  suing  and 
labouring  clause.  (3)  Expenses  incurred  for  the 
purpose  of  averting  or  diminishing  any  loss  not  covered 
by  the  policy  are  not  recoverable  under  '  the  suing  and 
labouring '  clause.    (*)  It  is  the  duty  of  the  assured 

may  be  reasonable  for  the  purpose  of  averting  or 

minimising  the  loss." 

There  is  no  dispute  as  to  the  principle  of  the 
claim  for  general  average  expenses  up  to  the  time 
of  landing  the  goods  at  Grimstadt.  The  steam- 
ship was  obliged  to  go  to  that  port  owing  to  the 
interference  of  the  German  warships,  ft  was  a 
war  risk,  and  I  understand  the  parties  are  able  to 
come  to  an  arrangement  as  to  the  amount. 

The  claim  for  the  expenses  of  the  storage  of  the 
wood  at  Grimstadt  and  of  its  reshipment  to 
England  may  be  dealt  with  together.  The  first 
point  made  by  Mr.  Leek  for  the  defendant  was 
that,  as  the  claim  arose  from  delay,  it  was  excluded 
by  the  express  terms  of  the  policy.  In  my  opinion 
that  is  not  a  good  point  I  do  not  think  the 
olanse  excluding  all  claims  arising  from  delay  in 
any  way  affected  the  suing  and  labouring  clause. 
But  the  next  point  is  a  much  more  serious  one. 
Mr.  Leek  said  that  the  goods  were  safe  when  they 
were  landed  and  stored  at  Grimstadt,  and  that 
there  was  no  necessity  to  sue  and  labour  at  all,  or 
it  was  only  suing  and  labouring  to  avert  a  loss 
whioh  was  not  covered  by  tbe  polioy.  He  relied 
mainly  on  the  oase  of  Qreat  Indian  Peninsula 
Railway  Co.  v.  Sounder*  (uot  sup.).  That  case 
has  to  be  very  carefully  considered.  Tbe  facts 
were  as  follows  i  The  plaintiffs  shipped  at  London 
for  Bombay  certain  iron  rails  "  freight  to  be  paid 
here,  ship  lost  or  not  lost."  They  paid  the  freight 
and  by  a  polioy  in  the  common  form  insured  for 
tbe  voyage  the  rails  valued  at  4,5001,  "  warranted 
free  from  particular  average  unless  the  ship  be 
stranded,  sunk  or  burnt."  Soon  after  sailing  tbe 
ship  was,  in  consequence  of  damage  by  perils  of 
the  sea,  compelled  to  put  back  to  Plymouth  in 
such  a  state  as  not  to  be  worth  repairing.  The 
rails  were  landed  and  sent  by  the  plaintiffs  to 
London,  and  thence  in  other  vessels  to  Bombay, 
the  plaintiffs  having  to  pay  8251  as  freight.  It 
was  held  that  this  extra  freight  was  particular 
average,  and  therefore  within  the  warranty,  and 
consequently  was  not  recoverable  from  the  under- 
writers, and,  further,  that  the  plaintiffs  could  not 
recover  this  sum  under  a  clause  in  the  policy  by 
which  the  assured  were  authorised  to  "sue  and 
labour"  for  the  preservation  of  the  subject  of 
the  insurance,  the  polioy  being  in  effect  against 
total  loss  only,  and  the  iron,  at  the  time  this 
expense  was  incurred  to  forward  it  to  its  destina- 
tion, being  in  no  peril  of  total  loss  either  actual 
or  constructive. 

Blackburn,  J.,  in  giving  the  judgment  of  the 
Court  of  Queen's  Bench,  said  (1 B.  &  S.,  at  p.  52)  i 
"  It  was,  however,  further  argued  by  Mr.  James, 
that  the  plaintiffs  were  entitled  to  recover  under 
the  clause  whioh  authoritos  tbe  insured  to  sue 
and  laboar  for  the  preservation  of  the  subject 

Digitized  by  LiOOgle 


MARITIME  LAW  CASES. 


121 


K.B.  Div.]     British  and  FoRKiov  Stbambhip  Compaby  Limitbd  v.  Thb  Kino.     [K.B.  Dir. 


matter  of  the  insurance.  It  it  not  ueoeusary  to 
decide  whether  an  underwriter  on  a  policy  against 
total  lota  only  is,  under  thit  clause,  liable  for 
expenses  incurred  by  the  assured  for  tbe  purpose  of 
rasouing  the  subject- matter  of  an  insurance  from  a 
ttate  of  peril  which  might  hare  resulted  ia  a  total 
lose  bat  did  not.  There  are  reason e  both  for  and 
against  this  stated  by  Mr.  Phillips  in  his  Treatise 
on  Insurance  (5th  edit), 6. 1?77  ;  and  the  question 
seems  never  to  hare  been  actually  decided.  Bat 
in  the  present  case  it  does  not  arise.  Tbe 
eipenses  here  were  inonrred  for  the  purpose  of 
forwarding  the  subject-matter  of  insnranoe  to  its 
destination  at  a  time  when  the  iron  was  not  in  any 
peril  of  lots  either  actual  or  constructive.  Had 
the  insured  chosen,  instead  of  paying  thia  extra 
freight,  to  tell  the  rails  in  England,  as  he  might 
hare  done  if  he  pleased,  he  oould  have  made 
no  claim  on  the  underwriters ;  for  it  would  not 
hare  been  a  constructive  total  loss,  according  to 
H^elto  v.  Qumey  (1851*  11  0.  B.  176),  unless  the 
amount  of  tbe  extra  freight  exceeded  the  ralue  of 
the  goods  when  forwarded,  which  it  not  the  oaae 
here ;  and  an  actual  loss  ia  out  of  the  question.  It 
seems  to  ua  that  the  plaintiffs  here  cannot  in  any 
view  recover,  unless  we  deprive  the  warranty  of 
the  effect  whioh  it  was  intended  to  have.  We 
therefore  gife  judgment  for  the  defendant." 

Mr.  Leslie  Scott  amid  that  since  British  and 
Foreign  Marine  Insurance  Company  v.  Sanday 
and  Co.  (13  Asp.  Mar.  Law  Oas.  288;  114 
L.  T.  Bep.  521 ;  (1916)  1  A.  0.  650)  that  was 
no  longer  law.  I  do  not  think  Sanday'*  case 
(w5i  eup.)  laid  down  new  law  at  alL  It.  was  the 
law  long  before  then,  before  the  passing  of  the 
Marine  Insnranoe  Act,  1906,  that  what  was  insured 
in  a  policy  of  this  kind  on  goods  was  their  safe 
arrival  at  the  port  of  destination. 

There  was  the  unanimous  judgment  of  the 
Court  of  Queen's  Bench  in  Qrtat  Indian  Penin- 
aula  Railway  Company  v.  Bounders  (1861,  1 
B.  A  8.  41),  whioh  was  affirmed  by  the  Court 
of  Exohequer  Chamber  (1862,  2  B.  &  8.  266,  and 
I  cannot  at  nisi  print  say  that  it  was  wrongly 
decided;  l  am  rather  inclined  to  think  it  was 
rightly  decided.  However,  in  my  opinion  it  ia 
clearly  distinguishable  from  tbe  present  case. 
That  case  was  decided  on  the  ground  that  the  loss 
waa  a  particular  average  loas,  and  the  policy  con- 
tained a  warran  ty  that  it  was  free  from  particular 
average.  The  policy  in  thia  case  contains  no  such 
clause.  If  the  loss  was  incurred  by  the  perils 
insured  against,  namely,  war  risk,  it  covered 
partial  loss,  particular  average  lose,  as  well  as 
total  loas,  and  it  teems  to  me  that  there  waa,  at 
all  events,  a  danger  of  a  partial  loss  here.  The 
goods  were  at  Grimstadt,  the  port  of  destination 
wii  Oarston,  and  the  goods  could  not  be  safely 
got  to  Gartton  without  incurring  the  expense  of 
atorage  at  Grimstadt  and  tbe  cost  of  reloading 
nnd  forwarding,  and  therefore,  in  my  opinion, 
these  were  expense* — I  will  leave  out  the  word 
**  proper  "  for  the  moment — incurred  in  endeavour- 
ing to  avert  that  loas.  The  next  question  raised 
by  Mr.  Leek  waa  that  the  plaintiffs  did  not  act 
reasonably ;  that  if  they  had  acted  with  reasonable 
diligence  the  goods  could  have  been  reahipped 
long  before,  at  a  muoh  lower  freight,  and  that 
they  did  not  take  reasonable  steps  to  obtain 
tonnage  aa  soon  as  they  might  have  done.  Now, 
I  have  carefully  considered  the  case,  and  I  am 
bound  to  aay  that  I  think  Mr.  Leek  ia  right  on 
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that  point.  On  tbe  evidence,  I  think  that  if  the 
plaintiffs  had  acted  with  reasonable  diligence 
they  oould  have  had  a  ahip  ready  to  load  tbe 
cargo  at  Grimatadt  by  about  tbe  middle  of  April. 
1915,  at  a  lower  rate  of  freight  than  they  in  fact 
paid. 

In  considering  tbe  question  of  the  amount 
of  the  expenses,  I  think  I  must  take  it  from  the 
defendant's  evidence  that  at  that  time  the  freight 
to  London  would  be  about  72s.  for  deal.  Bat  it 
was  admitted  by  defendant's  witnesses  that  some 
additional  freight  would  be  required  in  respect  of 
these  birch  squares,  and  I  propose,  therefore,  to 
add  20*.  to  the  72s.  which  was  named  by  the 
defendant,  and  to  say  that  for  92s.  a  vessel  oould 
have  been  chartered  by  about  15th  April,  1915,  so 
that  storage  and  re  shipping  expenses  must  b* 
calculated  upon  that  footing.  I  understand  that 
if  I  settle  the  principle  tbe  parties  can  agree.  I 
think  I  must  name  a  time,  having  regard  to  tbe 
question  of  storage,  and  I  therefore  fix  tbe  date 
already  referred  to.  The  parties  must  endeavour 
to  agree  the  amounts  upon  that  footing,  and  the 
matter  can  be  mentioned  again  in  order  that  I 
may  give  judgment  as  to  the  costs. 

[Jan.  11,  1917.  —  Accordingly,  the  case  was 
mentioned  again.  The  parties  having  agreed 
as  to  tbe  figures,  judgment  waa  entered  for  tbe 
plaintiffs  for  the  amount  so  agreed.  As,  however, 
the  defendant  had  paid  into  court  an  amount  in 
ezoeea  of  tbe  sgreed  figure,  Bray,  J,  made  the 
usual  order  in  suoh  circumstances  with  regard  to 
the  oosts. ]  Judgment  for  plaintift. 

Solicitors  for  plaintiffs,  Bawle,  Johnstone,  and 
Co.,  for  Hill,  Dickinson,  and  Co.,  Liverpool. 
Solicitors  for  defendant,  William  A.  Crump  and 
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July  10, 11,  and  18, 1917. 
(Before  Rowlatt,  J.) 

BBITI8H  ABD  FOBBION  STBAJMHIP  OOMPAJIT 

Limitbd  v.  Thb  Kimo.  (a) 

Requisitioned  by  Admiralty— War  risk*  taken  by 
Admiralty— Collision  due  to  warlike  operation* 
—Loss  ot  steamship— Liability. 

Tkt  steamship  St.  O.  teas  requisitioned  by  Uie 
Admiralty  under  the  terms  ot  charter-party  T.  99  C, 
clause  24  of  which  provided  0*1  the  Admiralty 
should  not  6s  liable  if  the  vessel  should  be  lost 
through  collision  or  any  other  cause  arising  as  a 
sea  via*.  Clause  25  provided  that "  the  risks  of  war 
which  were  taken  by  the  Admiralty  are  those  risks 
which  would  be  excluded  from  an  ordinary  English 
policy  of  marine  insurance  by  the  follomng  or 
similar  but  not  more  extended  donee:  War- 
ranted  free  from  capture,  seizure,  and  detention 
and  the  consequences  thereof  or  of  any  attempt 
thereat,  piracy  excepted,  and  also  from  all  con- 
sequences of  hostilities  or  warlike  operations 
whether  before  or  after  declaration  of  war.  Such 
risks  are  taken  by  the  Admiralty  on  the  ascertained 
value  of  the  steamer,  if  she  be  totally  lost,  at  the 
time  of  euch  loes.u 

On  the  diet  Dec.  1915  the  St  O.  was  engaged  as 
a  transport  for  the  troops  in  connection  with  the 
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evacuation  of  Gallipot*.  About  5.30  p  m.  she  u«j 
running  with  no  light*  showing  in  pursuance  of 
Admiralty  orders.  At  the  time  a  large  number 
of  other  vessels  belonging  to  the  transport  services 
of  Great  Britain  and  the  allies  were  in  the  neigh- 
bourhood,  and  all  were  navigating  without  lights 
in  consequence  of  the  hostilities  then  in  progress. 
The  night  was  very  dark,  and,  although  a  good 
look-out  was  being  kept,  the  St.  O.  came  into 
collision  with  a  French  battleship  and  was  sunk. 
The  collision  could  not  have  been  avoided  by  any 
care  or  skill  on  the  part  of  those  on  board  the 
St,  O. 

Held,  that  the  loss  of  the  steamship  was  due  to  war- 
like operations,  and  was  within  the  risks  which 
had  been  taken' by  the  Admiralty  under  clause  25 
of  charter-party  T.  99  O.  The  shipowners  were 
therefore  entitled  to  judgment. 

Petition  or  Right  tried  before  Rowlatt,  J.  in 

The  suppliants  were  the  owners  of  the  steam- 
ship  Bt.  Oswald.  In  March  1915  the  Bt.  Oswald 
waa  requisitioned  by  the  Director  of  Transports 
on  behalf  of  the  Lords  Commissioners  of  the 
Admiralty  for  immediate  use  on  Government 
service,  and  was  taken  into  the  service  of  the 
Admiralty  on  the  terms  of  a  contract  made 
between  the  snppliants  and  the  Direotor  of  Trans* 

Sirts  on  behalf  of  the  Lords  Commissioners  of 
e  Admiralty  contained  in  a  charter-party  known 
as  T.  99  0. 

Clause  21  of  charter-party  T.  99  0.  provided  as 

follows : 

The  muter  shall  obey  all  orders  aad  instructions 
whioh  he  may  receive  from  the  Admiralty  or  from  any 
offioer  authorised  by  them,  and  shall  in  all  respects 
comply  with  the  confidential  instructions  for  masters 
of  transports;  but  he  shall  be  solely  responsible  (on 
behalf  of  the  owners)  for  the  management,  handling, 
and  navigation  of  the  ship. 

Clause  24  provided  that : 

The  Admiralty  shall  not  be  held  liable  if  the 
vessel  shall  be  lost,  wrecked,  driven  on  shore,  injured, 
or  rendered  inoapable  of  service  by  or  in  consequence 
of  dangers  of  the  sea  or  tempest,  oollision,  fire,  eooident, 
stress  of  weather,  or  any  other  cause  arising  as  a  sea 
risk. 

Clause  25  provided  that : 

The  risks  of  war  whioh  are  taken  by  the  Admiralty 
are  those  risks  whioh  would  bs  excluded  from  an  ordi- 
nary English  policy  of  marine  insurance  by  the  following 
or  similar  but  not  more  extended  clause  :  Warranted 
free  from  capture  and  detention  and  the  oonaeqnenoes 
thereof  or  of  any  attempt  thereat,  piracy  excepted,  and 
also  from  all  consequences  of  hostilities  or  warlike 
operations  whether  before  or  after  declaration  of  war. 
Such  risks  are  taken  by  the  Admiralty  on  the  ascertained 
value  of  the  steamer,  if  she  bo  totally  lost,  at  the  time  of 
snob  loss. 

The  steamship  continued  in  Government  service 
until  her  loss. 

On  the  31st  Deo.  1915,  about  5.30  p.m., 
the  St.  Oswald  was  engaged  as  a  transport  in  the 
Eastern  Mediterranean.  She  was  employed  in 
the  embarkation  of  troops  from  Gallipoli,  and  she 
bad  left  the  harbour  at  Imbros  bound  for  Hollos, 
Gallipoli,  with  no  navigation  or  other  lights 
showing,  in  pursuance  of  orders  and  instrac* 
tions  from  the  Admiralty.  Her  side  lights  were 
in  position  and  were  lighted,  but  obscured,  and 


her  masthead  light  was  ready  lighted,  but  was 
not  hoisted  or  showing.  After  she  had  rounded 
Cape  Kephalo  off  Imbros  a  course  was  set  south* 
east  half  south  magnetic,  and  in  obedience  to  her 
orders  she  went  at  fn'l  speed  for  Helles.  The 
night  was  very  dark  and  a  good  look-out  was 
being  kept  on  board.  Shortly  afterwards  the  hull 
of  a  large  vessel,  whioh  proved  to  be  the  French 
battleship  Buffren,  was  seen  about  half  a  mile 
away  approaching  rapidly.  The  St.  Oswald  star* 
boarded  her  helm,  and  almost  simultaneously  the 
Buffren  ported  her  helm.  The  Buffren  soon  after- 
wards a  truck  the  St.  Oswald  on  the  port  side  well 
forward  of  amidships,  causing  the  St.  Oswald  to 
sink  and  become  a  total  loss.  The  suppliants 
said  that  the  ramming  and  loss  of  the  Bt.  Oswald 
could  not  have  been  avoided  by  any  reasonable 
care  or  skill.  They  alleged  that  the  loss  owing 
to  navigating  without  lights  was  a  consequence 
of  warlike  operations. 

The  answer  on  behalf  of  the  King  was  that 
the  Bt.  Oswald  was  lost  by  reason  of  a  cause 
arising  as  a  sea  risk  —  namely,  a  collision 
within  the  meaning  of  clause  M  of  the  charter, 
party. 

Leslie  Scott,  K.O.,  Roche,  K.C.  and  A.  T.  Miller 
for  the  suppliants.— The  steamship  Bt.  Oswald 
was  requisitioned  by  the  Admiralty  and  was 
employed  as  a  transport  in  connection  with  the 
evacuation  of  Gallipoli.  The  steamship  was  being 
navigated  without  lights  on  a  dark  night,  by  order 
of  the  Admiralty.   It  was  necessary  to  avoid 
showing  lights  in  order  to  avoid  the  risk  of 
attack  from  submarines  and  to  avoid  attract* 
ing  the  fire  of  Turkish  troops  on  the  main- 
land.  While  so  steaming  without  lights  under 
Admiralty  orders,  the  steamship  came  into  col- 
lision with  the  French  battleship  the  Buffren,  and 
sank  in  a  few  minutes.   It  is  contended  that  the 
St.  Oswald  was  engaged  in  warlike  operations  at 
the  time  of  the  collision,  and  that  the  oollision  waa 
the  result  of  a  war  peril  within  the  meaning  of  the 
phrase  in  the  charter-party  T.  99  0.,  under  whioh 
the  vessel  was  requisitioned  by  the  Admiralty. 
The  suppliants  claimed  from  the  Admiralty  pay- 
ment as  for  a  loss  by  war  peril.   Alternatively,  if 
the  oollision  was  not  the  result  of  a  war  peril,  but 
was  the  result  of  a  marine  peril,  the  Admiralty  by 
ordering  the  vessel  to  go  with  lights  out  had  taken 
the  navigation  out  of  the  hands  of  the  master. 
Therefore  the  Admiralty  onght  to  indemnify  the 
suppliants  against  the  results  of  their  doing  so. 
The  Suff ren  was  also  running  with  all  lights  ont 
at  the  time  of  the  oollision  on  account  of  the 
submarine  danger.   In  these  circumstances,  war- 
like operations  were  the  effective  and  proximate 
cause  of  the  collision.  Soe 

Ionides  v.  Paternal  Marine  Insurance  Company, 

8  L.  T.  Rep .  705  ;  14  C.  B.  N.  8.  359 ; 
Lsyland  Shipping  Company  v.  Norwich  Union  Fire 

Insurance  Society,  14  Asp.  Mar.  law  Cas.  4| 

116  L  T.  Sep.  327  ;  (1917)  1  K.  B.  873  ; 
France  ( William),  Fenwick,  and  Co.  v.  North  of 

England  Protecting  and  Indemnity  Association, 

14  Asp.  Mar.  Law  Cas.  92  ;  116  L.  T.  Bep.  684; 
Reitcher  v.  Borwich,  7  Asp.  Mar.  Law  Cas.  493; 

71  L.  T.  Rep.  238;  (1894)  2  Q.  B.  548. 

"  Warlike  operations "  are  any  behaviour 
different  from  the  way  of  peace,  and  going 
without  lights  was  quite  foreign  to  ordinary 
navigation.   As  to  the  alternative  argument  that 
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the  Admiralty  had  t*ken  the  control  oat  of  the 
hands  of  the  master,  tee 


Kruger  and  Co.  v.  Moel  Tryran  Ship  Company, 
10  MP-  Mar.  Law  Ca..  465  ;  97  L.  T.  KcT.  Ii3 ; 
(1907)  A.  C.  272  ; 

Dug daU  t.  Lowing,  32  L.  T.  Rep.  155  ;  L.  Rep. 
10  C.  P.  196. 

The  Attorney-General  (Sir  F.  £.  Smith)  and 

0.  W.  Bichette  for  the  Grown. — The  on  as  is  on 
the  suppliants  to  show  that  tbeir  Teasel  was 
lost  through  a  war  risk.  The  charter-party  was 
entered  into  at  a  time  when  both  parties  bad  the 
war  in  their  minds,  and  they  could  hare  expressly 
provided  for  the  oaee  of  navigating  without  lights 
if  they  had  thought  it  important.  Absence  of 
light  waa  no  doubt  a  contributory  cause,  but  it 
could  not  be  shown  to  be  the  proximate  cause  of 
the  collision.  As  to  their  second  point*  the 
parties  had  put  their  agreement  into  writing 
in  the  clauses  of  the  charter-party,  and  no 
implied,  unwritten  oondition  could  be  read  into 
the 


J-jC?/v^  Scottf  Ta,.Ct  r6jpli6(A,         ^Jnf  &gLv  vxilt 

July  13. — B/OWLA.TT,  J.  read  the  following 
judgment: — 

In  this  oase  the  suppliants'  ship  was  rammed 
and  sunk  by  the  French  warship  Suffren  while 
■teaming  at  night  without  lights  from  Imbros  to 
Gape  Helles  to  take  part  in  the  removal  of  our 
forces.  She  was  at  the  time  under  requisition  to 
the  Admiralty  on  the  terms  of  a  form  of  charter- 
party  which  contained  the  following  clause- 
clause  24: 

The  Admiralty  shall  not  be  held  liable  if  the 
vessel  shall  be  loet,  wreaked,  driven  on  shore,  injured, 
or  rendered  incapable  of  service  by  or  in  ooaaequenoe 
of  dangers  of  the  sea  or  tempest,  collision,  firs,  accident, 
of  weather,  or  any  other  oaose  arising  as  a 


Clause  25  of  the  charter-party  provided  as 
folio  we: 

The  risks  of  war  wbioh  are  taken  by  the  Admiralty 
ars  those  risks  which  would  be  excluded  from  an  ordi- 
nary EDgliah  policy  of  marine  insurance  by  the  following 
or  similar  but  not  more  extended  olause  i  Warranted 
free  from  capture,  seizure,  end  detention  and  the  oonae- 
qoencea  thereof  or  of  any  attempt  thereat,  piracy  ex- 
cepted, and  also  from  all  oonsequencee  of  hostilities  or 
warlike  operations  whether  before  or  after  declaration  of 


tained  value  of  the  steamer,  if  she  be  totally  lost,  at  the 
time  of  snob  loss. 

The  question  that  I  have  to  decide  is  under 
which  of  these  clauses  the  loss  in  this  oase  falls. 
The  ship  waa  lost  by  collision,  but  if  that  oolliaion 
waa  the  proximate  consequence  of  warlike  opera- 
tions the  case  falls  within  the  war  risks  clause. 
That  is  the  result  of  what  was  laid  down  in 
Ionidee  v.  Universal  Marine  Insurance  Com- 
pany (%bi  two.).  There  the  ship  waa  lost  by 
stranding,  and  the  proximate  cause  was  not 
the  hostilities,  but  the  master  being  out  of 
bis  reckoning.  But  the  illustrations  given  by 
Brie,  G.J.  show  that  if  the  vessel  had  been 
caused  to  strand  by  hostilities  the  proximate 
cause  of  the  loss  would  have  been,  not  the  strand- 
ing,  but  the  hostilities.  The  war  risks  olause 
takes  out  of  the  operation  of  the  marine  risk 
olause  the  cases  where  the  marine  risk  of  stranding 
(or  in  this  oase  of  collision)  is  actuated  by  the 


DOSUllCies.  It  is  a  consequence  oi  tne  hostilities. 
This  differentiates  a  case  of  thin  kind  from  oases 
where  there  are  not  two  causes.  A  loss  due  to  a 
leak  caused  by  a  rat's  gnawing  a  pipe  is  a  loss  by 
perils  of  the  sea,  but  if  there  had  been  a  olause 
taking  out  of  the  exception  of  perils  of  the  sea 
consequences  of  gnawing  by  rats,  I  take  it  that 
the  loss  would  have  been  due  to  suoh  a  con- 
sequence. I  have,  therefore,  to  determine  whether 
the  collision  here  was  the  ooDsequenoe  of  the 
steaming  without  lights  by  the  suppliants'  ship 
and  the  Suffren  on  this  night,  which  the  Attorney- 
General  admitted  was  a  warlike  operation. 

The  judgment  of  Willea,  J.  in  Ionidee  v. 
Universal  Marine  Insurance  Company  (swj>.) 
shows  that  that  means  the  proximate  consequence. 
Now  these  vessels  sighted  each  other  at  a  distance 
of  about  half  a  mile,  which  was  traversable  at 
their  combined  speeds  in  a  minute  and  a  half. 
The  significance  of  the  distance  separating  moving 
objects  which  are  approaching  one  another  is 
relative  to  their  size  and  speed.  Here  the  St. 
Oswald  sighted  the  Suffren  on  her  starboard  bow. 
The  Suffren  must  have  sighted  the  St.  Oswald 
on  her  port  bow  for  her  port  light  was  seen. 
That  was  the  position  in  which  warlike  opera- 
tions had  placed  these  vessels.  If  both  had  kept 
their  courses  there  probably  would  have  been  a 
collision.  Both,  at  any  rate,  thought  so.  If  both 
had  starboarded  or  both  ported,  or  if  one  had 
kept  her  course  and  the  other  had  either  star- 
boarded or  ported,  they  would  have  gone  clear. 
As  it  happened  one  starboarded  and  the  other 
ported  (practically  simultaneously).  They  thus 
were  brought  on  courses  forming  intersecting 
circles,  and  so  they  came  into  collision.  The 
Attorney -General  declined  to  affirm  (and  I  asked 
him  specifically  as  to  the  Suffren]  that  either 
vessel  did  wrong  in  the  circumstances.  He  merely 
said  that  it  waa  not  affirmatively  proved  that  the 
collision  was  the  consequence  of  the  warlike 
operations.  It  seems  to  me  that  the  true  view  is 
that  these  vessels  were  in  instant  peril,  as  the 
consequence  of  the  warlike  operations,  and  that 
the  manoeuvres  which  they  executed  did  not  con- 
stitute an  intervening  cause  of  the  collision,  but 
are  to  be  regarded  merely  as  an  attempt  wbioh 
failed  to  escape  from  the  existing  peril.  It  is  the 
converse  of  the  position  in  Ionidee  v.  Universal 
Marine  Insurance  Company  {tup.),  where  the 
absence  of  the  light  merely  prevented  the  master 
from  correcting  his  already  mistaken  course. 

If  I  could  say  that  the  Suffren  was  to  blame  for 
starboarding  I  should  have  held  that  the  negli- 
gence of  her  oommander  had  intervened  and 
immediately  caused  the  disaster.  At  it  was,  I 
think  that  the  warlike  operations  brought  the 
vessels  into  a  position  where  escape  or  destruction 
depended  upon  sudden  action,  which  might  be 
fortunate  or  disastrous,  but  which  had  to  be  taken. 
It  was  all  a  consequence  of  the  warlike  operations. 
It  might  have  turned  out  otherwise,  but  that  is 
only  another  way  of  saying  that  the  consequence 
might  have  been  different.  If  the  Suffren  had  run 
down  the  8t.  Oswald,  without  seeing  her  at  all,  it 
could  be  f aid  that  the  might  have  missed  her. 
The  circumstance  that  the  oommander  of  the 
Suffren,  constrained  to  instant  action  as  a 
qoenoe  of  warlike  operations,  took,  of  two  ■ 
open  to  him,  the  one  wbioh  turned  out  to  be  the 
fatal  one  does  not  break  the  chain  of  consequence. 
That  is  just  what  steaming  without  lights  brings 
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about.  That  it  why  it  Cannae  louses,  namely, 
because  it  prevents  ships' from  seeing  each  other 
until  it  is  too  late  to  ensure  safety,  though  by 
good  fortune  they  may  escape. 

For  these  reasons,  1  think  that  the  suppliants 
are  entitled  to  judgment. 

Judgment  for  the  suppliants. 

Solicitors  for  the  suppliants,  Lightbound,  Oven, 
and  Co. 

Solicitor,  for  the  King,  Treasury  Solicitor. 


&\\$ztmt  Court  of  Ittiieaterc* 

COURT  OF  APPEAL. 

Monday,  June  11,  1917. 

(Before  Swinfkjt  Eady  and  Scbuttov,  LJJ. 
and  Beat,  J.) 

HOGABTH    SHIPPI»0    COMPANY/  LlMITID 
BLYTH,      UUIN,      JOUBDAIN,      AMD  Co. 
LlMITBD.  (a) 

APPEAL  FROM  THE  KINO'S  BENCH  DIVI8I0N. 

Charter-party  —  BUI  of  lading  —  Incorporation 
of  charter-party  "conditions"  and  "excep- 
tions" in  bill  of  lading — Cargo — Conclusive  evi- 
dence clause  —  Whether  incorporated— Incon- 
sistency. 

A  claim  made  by  receivers  of  cargo  for  short  delivery 
of  a  number  of  bags  of  sugar  was  based  upon  a 
provision  in  a  charier -party,  alleged  to  be  incor- 
porated in  the  bill  of  lading,  that  the  bill  of  lading 
was  to  be  deemed  conclusive  proof  of  cargo  shipped. 
The  charter-party  provided  by  clause  12 :  "  The 
captain  to  sign  Eastern  trade  bills  of  lading,  which 
are  to  be  deemed  conclusive  proof  of  cargo  shipped, 
and  Uuir  conditions  to  form  part  of  this  charter- 
party.  .  .  The  biU  of  lading  staled  that 
there  had  been  shipped  87,966  bags  and  7453 
pockets  of  sugar  and  five  cases  sugar  samples,  to 
be  delivered,  subject  to  the  exceptions  and  con- 
ditions thereinafter  mentioned,  in  good  order  and 
condition,  and  continued :  "  The  following  are  the 
exceptions  and  conditions  above  referred  to. 
Weight,  measure,  quality,  contents,  and  value 
unknown.''  The  bill  of  lading  contained  the  words 
in  writing:  M  Freight  and  all  other  conditions  and 
exceptions  as  per  charter-party."  The  arbitrator 
found  that  the  bill  of  lading  numbers  of  bags  were 
overstated,  and  that  the  ship  delivered  all  the  bags 
which  it  received  ;  that  the  bill  of  lading  was  not 
conclusive  as  to  cargo  shipped;  and  the  receivers 
were  not  entitled  to  recover  any  sum  from  the  ship- 
owners. 

The  appellant^  contended  that,  having  regard  to  the 
terms  of  the  charter-party,  the  bill  of  lading  incor- 
porated  the  provisions  of  clause  12  of  it,  that  the 
biU  of  lading  was  to  be  deemed  conclusive  proof  of 
cargo  shipped,  and  accordingly  that  the  bill  of 
lading  in  question  must  be  deemed  conclusive  proof 
of  cargo  shipped,  and  that  it  was  not  competent 
for  the  arbitrator  to  entertain  the  question  whether 
the  quantity  delivered  by  the  ship  included  all  the 
bags  which  it  actually  received,  when  the  deficiency 
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was  included  in  the  quantity  stated  in  the  biU  of 
lading  to  have  been  shipped.  The  respondents 
relied  upon  the  clause  in  the  bill  cf  lading,  "  weight, 
measure,  quality,  contents,  and  value  unknown," 
and  contended  that  with  such  a  provision  the  bill 
of  lading  was  not  conclusive  as  to  the  quantity 
shipped;  they  disputed  the  incorporation  of  the 
conclusive  evidence  clause  and  claimed  that  if  there 
was  any  discrepancy  between  the  charter-party  and 
the  bill  of  lading  the  latter  prevailed. 

Held,  that  the  conclusive  evidence  clause  was  not 
incorporated  into  the  bill  of  lading  as  a  "con- 
dition "  nor  as  an"  exception  "of  the  charter-party  ; 
but,  even  if  it  were  an  exception,  it  was  not  incor- 
porated in  the  biU  of  lading,  as  it  was  repugnant 
to  the"  weight,  <fcc,  unknown  "  clause. 

Decision  of  Lush,  J.  affirmed. 

Aprs  a  l  by  the  receivers  of  cargo  from  a  decision 
of  Laab,  J.  on  an  award  stated  in  the  form  of  a 
special  c£.se  by  an  arbitrator. 

The  points  of  claim  delivered  in  tbe  arbitration 
were  aa  followa : 

1.  By  a  charter-party  dated  the  27ch  Oct  1914  and 
made  between  the  respondents  and  Blytb,  Greene, 
Jourdein,  and  Co.  Limited,  action  on  behalf  of  tbe  R^jyal 
Commission  on  the  Sugar  riopplj,  acting  on  behalf  of  Hi* 
Majesty  tbe  King  as  aforesaid,  it  was  sgTced,  inter  alia  .- 
(a)  Tbet  the  Baron  Napisr  should  proceed  with  all. 
possible  speed  to  Port  Louie,  Mauritius,  and  there  load 
...  a  fall  and  complete  ear  go  of  anger  In  bags  not 
exceeding  7200  tons  and  not  lass  than  6800  tons  .  .  . 
and  being  so  loaded  shall  therewith  proceed  as  ordered 
.  .  .  to  London,  Liverpool,  Avon  mouth,  Cardiff, 
Hn)l,  Newcastle,  Leith,  or  Clyde  (one  port)  at  a  freight 
of  H.  3s.  94.  per  ton  ;  (b)  tbe  oaptaia  to  sign  Eastern 
trade  b  ladings,  which  are  to  be  deemed  oouoluslve 
proof  of  cargo  shipped.  2.  Tbe  oaptain  of  tbe  Baron 
Napier  dnly  signed  a  bill  of  lading  duly  tendered  to  him 
by  Elian  Mallao  ot  Cie.  for  87,966  bags  of  eager  and 
7453  pockets  of  sugar  weighing  7144  tons  8cwt» 
3qrs.  171b.  3.  These  bills  of  lading  were  dnl y  indorsed  by 
Messrs.  Mallao  et  Cie.,  and  the  t&id  Rojal  Commission  on 
the  Soger  Supply  are  (acting  as  aforesaid)  bend  fits 
holders  thereof  in  due  oourse.  4.  The  respondents  hare 
delivered  only  87,802  bags  aod  7447  pockets  and  four 
empty  bays,  whereby  the  claimants  bare  suffered 
damage  to  the  extent  of  2771.  19s.  3d.  5.  Tbe  claimants 
admit  vhat  there  is  due  from  them  to  tbe  respondents  a 
sum  of  1891.  6s.  2d.  in  respect  of  balanoe  of  freight  dne 
to  the  respondents,  but  say  that  they  are  entitled  to 
retain  and  set  off  this  amount  against  their  claim  of 
8771.  19t.  3d.  aa  aet  forth  in  par.  4  hereof.  The 
claimants  claim  2771.  19».  Si.  leas  129C  6s.  2d  ~ 
158..  13s.  Id.  (sic). 

The  points  of  defence  were  as  followa : 

1.  The  charter-party  dated  the  27th  Oot.  1914  ie 
admit  tod  and  referred  to  for  its  terms.  8.  The  respon- 
dents  will  refer  to  the  bill  of  lading  for  its  terms,  whioh 
are  not  oorrectiy  set  oat  in  tbe  points  of  claim.  The  btil 
of  lading  contains  tbe  qualification  "  weight,  measure, 
quality,  contents,  and  value  unknown  ;  ship  not  liable 
for  reasonable  wear  and  tear  of  packages,  leakage, 
breakage,  sweat."  The  bill  of  lading  was  also  subject 
to  the  usual  exceptions,  on  which  the  respondents  will, 
if  necessary,  rely.  3.  Par.  3  of  tbe  points  of  claim  is 
admitted.  4.  The  respondents  deny  that  they  only 
delivered  78,802  bags  and  7447  pockets  and  four  empty 
basrs,  or  that  they  abort  delivered  the  alleged  or  any 
quantity  of  sugar,  or  that  the  value  was  as  alleged. 
5.  The  respondents  in  fact  dolirered  all  the  angar 
■hipped  and  all  the  bags  shipped.  6.  The  respondents 
deny  that  Ihey  arc  indebted  to  the  otaimante  in  tbe 
sura  of  2771.  IP*.  3d.  or  in  the  sum  of  1581.  13».  1,1. 
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m  alleged,  or  at  all.  7.  The  respondents  cl*im  the  a  am 
of  1391.  6j.  2d.  balanoe  of  freight  8.  While  denying 
•11  liability,  the  respondents  are  willing  to  give  credit 
for  41.  2*.  5d.,  being  ICO  begs  at  Gd.  eeoh  and  six  pockets 
at  4Jd.  each,  and  say  that  that  lam  is  sufficient  to 
satisfy  the  oUonti'  claim  (if  any). 

Award  in  the  form  of  a  special  case : 

Whereas  by  a  charter-party  dated  ths  27th  Oct  1914, 
made  between  tbe  Hogarth  Shipping  Company  Limited 
(hereinafter  oalled  tbe  shipowners),  as  owners  of  tha 
steamship  Baron  Napier,  and  Blyth,  Greene,  Jonrdain, 
and  Co.  Limited,  aa  charterer!,  acting  in  fact  aa  agenta 
for  the  Royal  Soger  Commiaaion  (hereinafter  called  tbe 
receiver*),  it  waa  agreed  that  the  Baron  Napier  should 
load  at  Port  Louie,  Mauritius,*  fall  and  complete  cargo 
of  anger  in  btga  not  exceeding  7200  tone  and  not  less 
than  6800  tone  and  deliver  the  aame  at  one  of 


porta  epeoified  in  Great  Britain  at  freight  of  11.  3*.  9d. 
p*r  ton.  Tbe  charter-party  provided  that  obarterera' 
responsibility  waa  to  oeaae  on  cargo  being  loaded,  and 
that  the  captain  waa  to  aign  Kastern  trade  bills  of  lading1, 
which  were  to  be  deemed  oonclnairo  proof  of  cargo 
•hipped,  and  tbeir  oonditiona  to  form  part  of  the 
charter-party  at  any  rata  of  freight  require!  by  the 
charterers  without  prejudice  to  tbe  charter-party. 
And  whsreas  the  Baron  Napier  loaded  a  cargo  of 
sugar  in  be gs  at  Port  Louis,  Mauritius,  and  tbe  captain 
signed  a  bill  of  lading  dat*d  tbe  26th  Nov.  1914 
acknowledging  roceipt  of  87,906  bag  a  of  sugar  and 
7453  pooketeof  angar  (two  pockets  being  the  equivalent 
of  a  bag)  weighing  net  7144  tone  8owte-  3qra.  171b.  to 
be  delivered  to  order  aobjeot  to  tbe  exoeptioaa  and  oon- 
ditiona mentioned.  And  whereas  amoDg  each  oonditiona 
was  the  following,  "Weight,  measure,  quality,  con- 
tents, and  value  unknown."  And  whereae  there  waa 
farther  in  writing  on  the  bill  of  lading  the  provision 
"  Freight  and  all  other  oonditiona  and  exoeptioaa  aa  per 
charter- party."  And  whereas  the  vessel  discbarred  her 
cargo  at  Manchester  to  tbe  reoeivera  .  .  .  And 
whereas  I  was  requested  to  state  this  my  award  in  tbe 
form  of  a  speoial  case.  Now  I  mak*  my  award  in  the 
form  of  a  special  oase  in  the  manner  following : 

1.  The  obarter-party  and  bill  of  lading  are  to  form 
part  of  this  award  and  special  oase. 

2.  The  points  of  olaim  and  the  points  of  defence 
respectively  delivered  by  tbe  parties  are  to  form  part  of 
this  award  and  special  case. 

3.  The  aet  weight  of  angar  whioh  the  shipowners 
claim  to  have  delivered  and  on  whioh  their  olaim  to 
balance  of  freight,  namely,  1291.  6«.  2d.,  is  baaed  is 
7098  tons  7cwta.  25lb. ;  this  net  weight  baa  been 
arrived  at  by  taking  the  tare  on  tbe  gross  weight 
declared  by  the  Mancheater  Ship  Canal  Company,  who 
weighed  on  behalf  of  tbe  receivers,  such  gross  weight 
being  7231  tone  18owte.  201b.  I  find  that  snoh  net 
■  right  is  correct  and  shows  a  abort  out-turn  as  com- 
pared with  tbe  bill  of  lading  weight  of  approximately 
46  tone. 

4.  I  find  that  all  the  in  gar  actually  shipped  was 
delivered  at  Manchester,  and  that  there  was  no  loss  of 
angar  on  the  voyage  or  during  discharge.    No  olaim  waa 

the  shipowners  based  on  tbe  above 
i  in  weight.  There  waa  evidence  that  consider- 
able differences  between  bill  of  lading  and  out- tut n 
weigh te  were  common  in  sugar  cargoes. 

b.  I  find  that  in  respect  of  numbers  of  bags  tbero  was 
s  considerable  shortage  in  the  numbers  delivoreil  as 
compared  with  the  bill  of  lading  numbers.  The  final 
numbers  aa  oounted  on  a  recbeck  by  the  Manchester 
Ship  Canal  Company  were  87,802  bags  and  mate  and 
7447  pockets  and  four  empty  bags,  being  a  short 
delivery  aa  oompared  with  the  bill  of  lading  numbers  of 
160  begs  and  six  pockets.  There  waa  no  evidence 
called  on  behalf  of  the  shipowners  to  account  for  such  a 
loae  of  empty  or  damaged  bags  daring  discharge,  or  to 
enable  me  to  say  that  any  number  were  so  lost   I  find 


that  the  bill  of  lading  nuzn 
I  find  that  tbe  ship 


overstated. 

it 


all 


6.  The  claim  pat  forward  for  the  receivers  was  based 
solely  on  the  short  delivery  of  bags  aa  oompared  with 
the  bill  of  lading  numbers,  and  the  amoant  of  the  olaim, 
namely,  2771.  19s.  3d.,  was  arrived  at  by  a  calculation 
of  the  average  or  estimated  contents  of  160  bags  and 
Six  pooketl.  The  olaim  depended  on  a  contention  that 
the  bill  of  lading,  though  not  conclusive  aa  to  weight, 
was  conclusive  as  to  numbers  of  bags  therein  stated  aa 
having  been  shipped. 

7.  Subject  to  the  opinion  of  the  oourt  I  decide  that 
the  bill  of  lading,  by  reason  that  the  ship's  obligation  to 
make  delivery  thereunder  is  expressly  subject  to  the 
condition  that  the  weight  is  unknown,  cannot  be  OOO- 
strued  aa  a  bill  of  lading  conclusive  ae  to  the  cargo 
shipped,  and  I  decide  that  it  cannot  be  construed  aa 
conclusive  as  to  numbers  of  bog  a  stated,  while  not 
conclusive  as  to  weight  of  cargo. 

3.  No  claim  woe  pat  forward  before  mo  by  the 
reoeivera  that  the  bill  of  lading  in  the  form  in  which  it 
was  s:gned  constituted  a  breach  of  the 
obligatione  under  the  obarter-party. 

9.  Subject  to  the  opinion  of  tbe  court,  I 
award  that  the  receivers  ore  not  entitled  to  recover  any 
sum  from  the  shipowners  on  the  olaim  submitted  to  me, 
and  I  find  and  award  that  the  shipowners  are  sntitlod  to 
tm  paid  the  sum  of  1291.  6s.  2d.  for  balanoe  of  freight 
together  with  their  costs  of  this  arbitration  to  be  taxed. 
I  also  award  that  the  receivers  shall  bear  and  pay  the 
coats  of  this  award. 


10.  The  queetion  for  the  oourt  is  whether  I  am  right 
in  deoiding  as  1  have  done  in  regard  to  the  construction 


of  the  bill  of  lading  in  par.  7  hereof. 

11.  If  the  court  is  of  opinion  that  I  am  right  in  so 
deoiding,  this  award  will  stand. 

12.  If  the  court  is  of  opinion  that  I  am  wrong  in  so 
deciding  and  that  the  receivers  are  entitled  to  claim 
that  the  bill  of  lading  is  eonoluaiva  as  to  numbers  of  bags 
and  that  in  consequence  the  reoeivera  are  entitled  to 
claim  for  short  delivery  on  the  basis  of  the  average  and 
estimated  weight  of  160  baga  and  six  pockets,  then  I 
award  that  tbey  are  to  be  paid  by  the  shipowners 
2771.  19s.  3d.  less  a  dedaotion  of  1291.  6s.  2d.  balanoe  of 
freight,  or  1581.  13a.  Id.  (sie),  together  with  their  costs 
of  this  arbitration  to  be  taxed,  and  I  also  awardfthet 
the  shipowners  bear  and  pay  tbe  costs  of 


13.  If  the  oourt  is  of  opinion  that  I  am  wrong  in  so 
deciding  and  that  the  receivers  are  entitled  to  claim 
that  the  bill  of  lading  is  oonolusive  as  to  numbers  of 
bags  but  not  otherwise,  and  that  the  reosivers  are  there- 
fore only  entitled  to  recover  the  value  of  160  bags  and 
six  pxkets  in  the  sense  of  skins  or  receptacles,  then  I 
award  that  they  are  to  be  credited  by  the  shipowners 
against  the  balanoe  of  freight  with  41.  2s.  Sd.  and  are  to 
pay  saoh  balance,  namely,  1251.  3*.  9<t,  to  the  ship- 
owners together  with  the  shipowners'  ooete  to  bo  taxed 
of  this  arbitration  and  are  also  to  ' 
of  this  my  award. 

<?.  A.  H. 

C.  T.  Lt  Quetne  for  the  respondents. 

Our.  adv.  vulL 

The  following  j  udgmenta  were  read ;— 

June  11. — SwiBPBH  Eadt,  L.J.— This  is  an 
appeal  from  a  judgment  of  Lash,  J.  on  a  speoial 
oaae  stated  by  an  arbitrator. 

A  olaim  waa  made  by  reoeivera  of  cargo  for 
short  delivery  of  a  number  of  bags  of  sugar.  The 
olaim  is  baaed  upon  a  provision  in  a  obarter- 
party,  alleged  to  be  incorporated  in  the  bill  of 
lading,  that  the  bille  of  lading  are  to  be  deemed 
conclusive  proof  of  carto  shipped. 
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Tho  arbitrator  foand  that  the  bill  of  lading 
numbers  of  bags  were  overstated,  and  that  the 
ship  delivered  all  the  bags  which  it  received. 
Also  that  the  bill  of  lading  was  not  conclusive  as 
to  cargo  shipped,  either  as  to  numbers  of  bags  or 
weight  of  their  contents,  and  he  foand  that  the 
receivers  were  not  entitled  to  recover  any  sum 
from  the  shipowners.  If,  however,  contrary  to  hia 
opinion,  the  oonrt  should  consider  that  the  bill  of 
lading  is  conclusive  as  to  numbers  of  bags  of 
sugar  shipped,  then  the  arbitrator  awarded  that 
there  were  160  bags  end  six  pockets  short 
delivered,  and  that  their  value  on  the  basis  of 
average  and  estimated  weight  was  2772.  19c.  3d., 
from  whioh  1291.  6t.  2d.  beJanoe  of  freight  would 
have  to  be  deducted;  if,  however,  the  bill  of 
lading  was  conclusive  only  as  to  the  number  of 
bags  in  the  sense  of  skins  or  receptacles,  then 
the  receivers  were  entitled  to  41.  2s.  5d.  for  short 
delivery. 

Lush,  J.  held  that  the  bill  of  lading  was  con- 
elusive  only  ae  to  the  number  of  bags  in  the  sense 
of  ekine  or  receptacles,  and  determined  that  the 
receivers  were  entitled  only  to  41.  2$.  5d. 

The  receivers  appeal  from  this  decision.  There 
is  not  any  cross-appeal  by  the  shipowners  in 
respect  of  the  U.  2s.  54.  Indeed,  by  their  defence 
they  offered  to  give  credit  for  that  amount  while 
denying  liability.  It  appears  from  the  points  of 
claim  that  the  parties  claiming  are  the  Royal 
Commission  on  the  Sugar  Supply  acting  on 
behalf  of  Hia  Ma jeBty  the  King ;  they  claim  as 
indorsees  of  the  bill  of  lading,  which  had  been 
duly  indorsed  to  them  by  Elias,  Mallac,  and  Co., 
the  shippers  of  the  oargo  (acting  for  the  Mauritius 
Commercial  Bank),  and  in  par.  3  of  the  points  of 
claim  they  allege  that  they  are  the  band  fide 
holders  iu  due  course  of  the  bills  of  lading. 

Par.  3  of  the  points  of  claim  is  expressly 
admitted  by  par.  3  of  the  points  of  defence.  The 
arbitrator  in  per.  8  of  bis  award  stated  that 
no  claim  was  put  forward  before  him  by  the 
receivers  that  the  bill  of  lading  in  the  form  in 
wbioh  it  was  signed  constituted  a  breach  by  the 
shipowners  of  their  obligations  under  the  oharter- 

Tbe  circumstances  which  give  rise  to  the  diffi- 
culty are  the  respective  provisions  of  the  charter- 
party  and  the  bill  of  lading,  which  are  alleged  to 
be  conflicting.  The  charter-party  provides  that 
the  ship  shall  load  a  full  and  complete  cargo  of 
sugar  in  bags  not  exceeding  7200  tons  and  not 
less  than  6800.  Clause  12  is  as  follows:  "The 
captain  to  sign  Eastern  trade  bills  of  lading, 
whioh  are  to  be  deemed  conclusive  proof  of  cargo 
shipped,  and  their  conditions  to  form  part  of  this 
charter-party,  at  any  rate  of  freight  required  by 
the  charterers,  without  prejudice  to  this  charter- 
party,  but  at  not  less  than  the  average  charter 
rate,  unless  the  difference  is  paid  in  cash  before 
signing,  at  current  rate  of  exchange  for  ninety 
days'  sight  bank  bills."  The  charter-party  is 
dated  the  27th  Oct,  1914,  and  ia  expressed  to  be 
made  between  the  Hogarth  Shipping  Company 
Limited  aa  owners  and  Blyth,  Green,  Jourdain, 
and  Co.  Limited,  of  London,  merchants.  It  is 
signed  by  agents  for  the  owners,  and  by  H.  D. 
Blyth  and  Co.  as  agents  for  the  merchants. 
The  proceedings  in  the  arbitration  were  expressed, 
to  be  between  the  Sugar  Commission  acting  on 
behalf  of  Hib  Majesty  and  the  Hogarth  Steam 
Shipping  Company  Limited,  although  the  order 


made  by  Lush,  J.  was  intituled  as  if  the  arbitra- 
tion were  between  the  ahipping  oompany  and 
Blyth,  Green,  Jourdain,  end  Co.  Limited.  This 
seems  to  have  been  a  alip.  The  claim,  whioh  went 
to  arbitration,  and  was  the  subject  of  the  special 
case  waa  a  claim  by  the  Shipping  Commission 
as  indorsees  of  the  bill  of  lading,  and  it 
is  on  that  footing  that,  in  my  opinion,  the 
matter  has  to  be  decided.  The  bill  of  lading 
states  that  there  has  been  shipped  in  good 
order  and  oondition  87,966  bags  and  7453 
pockets  of  sugar,  weighing  gross  7,390.125 
kilos,  and  five  oases  sugar  samples,  marked  and 
numbered  as  per  margin,  and  to  be  delivered, 
subject  to  the  exceptions  and  conditions  herein- 
after mentioned,  in  the  like  good  order  and  con- 
dition. Then  appears :  "  The  following  are  the 
exceptions  and  conditions  above  referred  to : 
weight,  measure,  quality,  contents,  and  value 
unknown."  The  marks  and  numbers  of  the  begs 
and  pockets  are  stated  in  the  margin,  with  the 
gross  and  net  weight  in  kilograms,  the  latter 
being  also  expressed  in  imperial  weight  as 
7141  tons  8cwta.  3qrs.  171b.  The  bill  of  lading 
oontains  the  words  in  writing,  after  the  date 
and  before  the  signature:  "Freight  and  ell 
other  conditions  and  exceptions  as  per  charter- 
party." 

The  appellants  contend  that,  having  regard  to 
the  terms  of  the  charter-party,  the  biU  of  lading 
incorporated  the  provision  of  clause  12  of  it  that 
the  bills  of  lading  are  to  be  deemed  conclusive 
proof  of  cargo  shipped,  and,  accordingly,  that  the 
bill  of  lading  in  question  must  be  deemed  conclu- 
sive proof  of  cargo  shipped,  and  that  it  was  not 
competent  for  the  arbitrator  to  entertain  the 
question  whether  the  quantity  delivered  by  the 
ship  was  all  the  bags  which  it  actually  received, 
when  the  deficiency  was  included  in  the  quantity 
stated  in  the  bill  of  lading  to  have  been  snipped. 

The  respondents  rely  upon  the  clause  in  the 
bill  of  lading — weight,  measure,  quality,  contents, 
and  value  unknown — and  they  contend  that  with 
suoh  a  provision  the  bill  of  lading  is  not  conclu- 
sive as  to  quantity  shipped;  they  dispute  the 
incorporation  of  the  oonolusive  evidence  clause, 
and,  moreover,  claim  that  if  there  is  any 
discrepancy  between  the  charter-party  and  the 
bill  of  lading  the  latter  prevails. 

Some  suggestion  waa  made  during  the  hearing; 
of  the  appeal  that  the  bill  of  lading  used  in  the 
present  case  was  not  in  the  common  form  known 
as  "  Eastern  trade  bills  of  lading,"  but  nothing 
turns  upon  this,  as,  so  far  as  the  provision  in 
question  is  concerned—-"  weight,  Ac.,  unknown  " 
— it  is  not  in  dispute  that  it  appears  in  every  form 
of  "  Eastern  trade  bill  of  lading "  produced  to 
the  oourt.    A  clause  in  a  bill  of  biding—"  weight, 
measure,  quality,  contents,  and  value  unknown  " 
— will  protect  a  shipowner  against  liability  to  en 
indorsee  on  the  footing  of  estoppel,  aa  regards 
the  weight,  measure,  &c,  appearing  in  the  bill  of 
lading.    The  shipowner  is  bound  to  carry  and 
deliver  aafely  tho  goods  reoeived  by  him,  whatover 
their  weight*  measure,  Ao.,  may  be.    But  the) 
description  in  the  bill  of  lading  amounts  to  no 
more  than  this — that  the  shipper  represents  that 
suoh  and  such  are  the  weights,  contents,  Ac, 
but  that  the  owner  has  no  knowledge  of  the 
matter  and  does  not  admit  the  accuracy  of  this 
description.    It  is  open  to  a  shipowner  to  prove 
that  the  whole  of  the  goods,  in  fact,  shipped  have 
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been  delivered,  although  the  quantity  so  delivered 
is  less  than  the  quantity  signed  for  by  the  master 
in  the  bill  of  lading.  The  bill  of  lading  is  only 
primd  facie  evidence  sgainat  the  shipowner, 
and  may  be  displaced :  (Jettel  v.  Bath,  L.  Rep. 
2  Ex.  267 ;  Henry  8mith  and  Co.  v.  Bedouin  Steam 
Navigation  Company  (1896)  A  0.,  p.  70; 
Compania  Naveria  Vateonzada  v.  Churchill  and 
Sim,  10  Asp.  liar.  Law.  Oaa  177  ;  94  L.  T.  Rep. 
59 ;  (1906)  1  K .  B,  287).  This  is  not  in  dispute. 
Jf  the  clause  "weight,  &c,  unknown "  is  to 
apply,  and  be  given  effect  to,  end  the  conclusive 
evidence  clause  is  not  incorporated,  the  claim 
of  the  appellants,  which  is  as  indorsees  of  the 
bill  of  lading,  fails.  The  qoestioi 
arises:  Is  the  conclusive  evidence 
corporated  in  the  bill  of  lading  by  the  words 
"  freight  and  all  other  conditions  and  exceptions 
as  per  charter-party "  f  It  waa  determined  in 
Berraino  v.  Campbell  (7  Aap.  Mar.  Law.  One. 
48;  64  L.  T.  Rep.  615;  (1891)  1  Q.  B.  283) 
that  the  words  "all  other  conditions  as  per 
charter"  did  not  incorporate  into  the  bill  of 
lading  an  exception  of  "  stranding  occasioned  by 
the  negligence  of  the  master,"  whioh  was  included 
in  and  covered  by  a  stipulation  in  the  charter* 
party, "  Negligencelclause  as  per  Baltic  bill  of 
lading  1885."   Lord  Esher,  MR.  said  (1891) 

1  Q.  B  ,  at  p.  290) :  "  After  full  consideration ,  I 
think  that  the  words  ought  to  be  oonatroed  as 
meaning  all  those  conditions  of  the  charter-party 
whioh  are  to  be  performed  by  the  consignee  of 
the  goods.  If  this  be  so,  then  the  perils  of  the  sea 
sure  not  conditions  whioh  are  to  be  performed  by 
the  consignee— indeed,  they  are  not  conditions 
whioh  are  to  be  performed  by  anyone."  The 
authorities  on  this  subject  were  again  reviewed  in 
Diederiehun  v.  Farquhareon  (8  Asp.  Mar.  Law 
Cas.  333;  77  L.  T.  Rep.  543];  (1898)  1  Q  B. 
150).  The  words  in  than  case  were  "freight 
and  all  other  conditions  as  per  charter-party"; 
it  was  held  that  the  omission  of  ths  words 
-they  paying"  or  "paying"  before  "freight'' 
made  no  difference  ;  that  the  conditions  of 
the  charter-party  incorporated  into  the  bill  of 
lading  were  limited  to  anoh  as  were  to  be  per- 
formed by  the  consignee,  and  did  not  include 
the  exemption  of  the  shipowner  from  liability  in 
respect  of  deck  cargo,  whioh  the  charter-party 
provided  should  be  carried  at  merchant's  riek.  In 
that  case  A  L.  Smith,  LJ„  after  referring  to 
Serraino  v.  Campbell  {tup.)  and  the  rule  of  oon- 
a traction  there  laid  down,  said  (1898)  1  Q.  B.,  at 
p.  154) :  "  Again,  in  the  year  1895,  in  Mane  he  iter 
Trust  v.  Furneet  (1895)  2  Q.  B  ,  pp.  282,  286)  my 
brother  Mathew  treats  this  rule  of  construction 
as  then  well  known  and  settled,  as  in  troth  it  was ; 
and  in  the  same  case  upon  appeal  (8  Asp. 
liar.  Law  Oas.  57;  73  L.  T.  Rep.  110;  (1895) 

2  Q.  B.  539,  545)  the  present  Master  of 
the  Rolls,  Sir  Nathaniel  Lindley,  said,  with 
reference  to  the  words  in  a  bill  of  lading,  '  they 
paying  freight  and  other  conditions  as  per 
charter-party  ' :  '  The  effect  of  that  reference  has 
been  considered  more  than  once ;  it  haa  been  con* 
sidered  in  Serraino  v.  Campbell  (lup. ),  and  also 
in  Fry  v.  Chartered  Mercantile  Bank  of  India 
(14  L.  T.  Rep.  719;  L.  Rep.  1  0.  P.  689), 
and  the  effect  of  the  reference  is  to  incorporate 
so  muoh  of  the  charter-party  as  rebates  to  the 

of  freight  and  other  conditions  to  be 
on  the  delivery  of  the  cargo.  But 


there  is  no  authority  whatever  for  incorporating 
mor  than  that.'  If  ever  there  was  a  rule  of 
construction  laid  down  and  settled  by  overwhelm* 
ing  and  conclusive  authority,  from  the  House  of 
Lords  downwards  to  the  court  of  first  instance,  it 
is  this,  and  yet  it  is  now  insisted  upon  bv  the 
shipowner  that  when  by  his  captain  he  signed  the 
bill  of  lading  in  this  oaae  upon  the  19th  Aug. 
1896,  containing  the  words  '  freight  (in  print)  and 
all  other  conditions  as  per  charter-party,'  the 
word  '  paying '  being  left  oat,  he,  by  so  doing, 
incorporated  into  the  bill  of  lading  conditions 
whioh  otherwise  would  not  have  been  incor- 
porated, and  whioh  it  was  well  known  would  not 
be.  With  the  contention  that  the  word  '  freight ' 
does  not  mean  'paying  freight'  in  this  mer- 
cantile document  I  cannot  agree,  for  in  my  judg- 
ment the  words  '  freight '  and  '  paying  freight 1 
therein  mean  the  same  thing."  The  conclusive 
evidence  olauae  ia  not,  therefore,  incorporated 
into  the  bill  of  lading  as  a  " condition *^of  the 
charter-party. 

In  the  present  case,  however,  "exceptions  "  as 
well  as  "conditions"  are  mentioned:  "Freight 
and  all  other  conditions  and  exceptions  as  per 
□barter-party."  This  language  will  auffioe  to 
incorporate  oxoeptions  whioh  are  not  inconsistent 
with  the  rest  of  the  bill  of  lading.  Is  the  con- 
clusive evidence  clause  an  exception  P  In  my 
opinion  it  is  not  The  exceptions  are  provisions 
which  limit  the  obligation  of  the  shipowner  or 
carrier  to  deliver  the  goods  safely  ;  he  agrees  to 
do  this  unless  prevented  by  excepted  perils.  The 
oonolnaive  evidence  olauae  is  not  an  exception  or 
qualification  of  the  shipowner's  liability,  but  sn 
extension  of  it ;  it  renders  him  liable  for  goods 
stated  to  have  been  shipped  on  board,  whether 
act  dally  co  shipped  or  not.  Bat  if,  contrary  to 
my  view,  the  conclusive  evidence  clause  ia  an 
exception,  then  I  am  of  opinion  that  it  is  not 
incorporated,  as  it  ia  inconsistent  with  and  repug- 
nant to  the  clause  "  weight,  &c. ,  unknown."  In 
Serraino  v.  Campbell  {tup.)  the  court  considered 
the  deciaion  of  the  Exchequer  Chamber  in  Grow  v. 
Corr  (lAsp.  Mar.  Law  Oar.  115;  25  L.  T. 
Rep.  215 ;  L.  Rep.  6  Q  fi.  522),  and  Lord  Esbcr 
said  that  the  subsequent  cases  showed  the 
practical  mode  of  carrying  ont  the  principle  of 
that  decision  is  this :  "  You  are  first  to  read  into 
the  bill  of  lading  all  the  conditions  of  the  charter- 
party  ;  if  aome  of  tboae  conditions  are  so  large 
as  not  to  be  applicable  to  a  bill  of  lading  at  all, 
they  are  to  be  treated  as  inconsistent,  and  most 
be  struck  out"  The  same  prinoiple  is  applicable 
to  exceptions.  Exceptions  contained  in  the 
charter-party  are  to  be  read  into  the  bill  of 
lading  so  far  as  not  inconsistent  with  it  No 
exception  can  be  introduced  which  would  be 
repugnant  to  aome  provision  already  in  tbe  bill 
of  lading.  It  wonld  not,  however,  be  repugnant 
to  introduce  an  additional  ezoeption.  There  is 
nothing  repugnant  to  a  provision  that  a  ship- 
owner shall  carry  and  safely  deliver  certain  good  h  , 
unlesa  prevented  by  certain  named  perils,  to  add 
'or  unless  prevented  by  certain  other  named 
perils.'  "  But  there  ia  a  distinct  contradiction 
between  a  clause  "  weight,  contents,  &o., 
unknown."  thereby  providing  against  any  admis- 
sion by  the  shipowner  of  weight  or  contents, 
and  a  provision  in  the  bill  of  lading  making 
the  weight  and  contents  specified  in  tbe  bill  of 
lading  conclusive  evidence  against  the  shipowner 
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and  affecting  him  with  knowledge  of  the  weight 
and  content*. 

Moreover,  clauBe  12  of  the  charter-party  runt : 
"The  captain  to  sign  Eastern  true  bilie  of 
lading  .  .  .  and  their  conditions  to  form 
part  of  this  charter-party."  And  in  the  bill  of 
lading  in  question,  and  in  all  Eastern  trade  bills 
of  lading  so  far  as  we  have  been  informed,  where 
the  ihipowner  a  greet!  to  deliver  '*  snbjeot  to  the 
exceptions  and  conditions  hereinafter  mentioned," 
the  claase  "  weight,  measure,  quality,  contents, 
and  value  unknown  "  is  in  terms  expressed  to  be 
one  of  the  exceptions  or  conditions  "above 
referred  to."  The  bill  of  lading  ought  not  to  be 
interpreted  as  having  inconsistent  provision* 
incorporated  in  it,  if  this  can  be  avoided.  In  my 
judgment  the  conclusive  evidence  clause  forms  no 
part  of  the  bill  of  lading  in  question,  and  accord* 
ingly  this  appeal  fails,  and  should  be  dismissed. 

Scbctton,  L. J.— This  is  an  appeal  from  a 
decition  of  Lush,  J.  affirming  in  the  result,  with 
a  trifling  variation,  but  for  different  reasons,  the 
decision  of  a  legal  arbitrator  stated  in  the  form 
of  a  special  case. 

Curiously  enough  the  first  difficulty  is  to  decide 
who  are  the  parties  to  the  dispute.  Lush,  J.'s 
decision  is  embodied  in  a  judgment  purporting 
to  be  between  the  Hogarth  Snipping  Company 
and  Blytb,  Green,  Joardain,  and  Co.  Limited, 
and  the  notice  of  appeal  is  given  by  Blytb.  Green, 
Jonrdain,  and  Co.  Limited,  receivers.  But  the 
plesdinge  in  the  arbitration  and  the  decision  of 
the  arbitrator  purport  to  be  in  an  arbitration 
between  the  Hogarth  Shipping  Company  and 
"the  Royal  Commission  on  the  Sogar  Supply 
acting  on  behalf  of  the  King."  Bljtb,  Green, 
Joardain,  and  Co.  Limited  appear  on  the  charter 
as  charterers,  and  are  found  by  the  arbitrator 
to  be  agents  for  the  Sogar  Commission.  The 
latter  are  alleged  by  the  points  of  claim  and 
admitted  by  the  defence  to  be  indorsees  of  the 
bill  of  lading,  and  are  called  by  the  arbi- 
trator the  receivers.  No  explanation  was  given 
to  us  of  this  ohange  in  the  partiee  to 
the  proceedings;.  I  can  only  conjecture  that  it 
was  thought  undesirable  to  make  orders  for  ooata 
against  a  Royal  Commission  acting  on  behalf  of 
the  King,  and  I  treat  the  party  litigating  with  the 
shipowners  as  being  in  fact  charterers  and  also 
receivers  as  indorsees  under  the  bill  of  lading 
issued  under  the  charter.  The  second  difficulty 
ie  to  decide  what  is  the  claim  made  wbioh  has 
been  adjudicated  upon  by  the  arbitrator,  formu- 
lated in  the  special  case  and  decided  by  Lush,  J. 
Is  it  a  claim  on  the  char  ter  or  on  the  bill  of  lad  ing  P 
For  on  consideration  I  agree  with  the  view  ex- 
pressed by  Bray.  J.  in  Steamahip  Den  of  Airlie  v. 
Mitiwi  (106  L.  T.  Rep.  461 ;  17  Com.  Gas.  121), 
that  the  issuing  of  bills  of  lading  to  a  charterer, 
even  thongh  he  has  assigned  them,  does  not 
sarily  terminate  bis  rights  nnder  the  charter.  And 
I  think  it  is,  to  Bay  the  least,  very  arguable  that  the 
charterer  here  might  sue  on  the  charter  for  failure 
to  deliver,  alleging  that  the  olause  in  the  bill  of 
lading, "  weight,  Ac,  unknown,"  was  not  a  "eon- 
dition,"  and  therefore  not  incorporated  in  the 
charter. 

I  do  not  think  the  points  of  claim  in  them- 
selves are  sufficiently  clear  to  exclude  a  claim 
under  the  charter;  bat  Mr.  Branaon  for  the 
goods  owners  frankly  admitted  that  this  claim 
bad  not  been  argued  before  the  arbitrator  or 
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before  the  learned  jadge  below;  nor  did  he  him- 
self raise  it  in  this  court  Under  these  circum- 
stances I  do  not  think  we  ought  to  consider  such 
a  olaim  on  appeal,  though,  speaking  for  myself,  I 
should  desire  to  reserve  the  question  whether  in 
a  similar  case  to  this  auoh  a  claim,  properly 
raised,  shoold  not  succeed. 

I  approach  the  matter,  therefore,  as  a  claim 
under  the  bill  of  lading.  This  bill,  thongh  now 
presented  by  the  charterer,  was  given  to  a  vendor, 
who  made  the  goods  deliverable  to  his  order.  He, 
therefore,  reserved  the  jus  dupontncU  and  was 
an  independent  contractor  ud  not  merely  an 
RRenfc  of  the  charterer.  Under  these  circam- 
stsnoee  I  agree  with  the  reasoning  of  Hamil- 
ton, J.  in  Steamship  Calcutta  Company  v.  Weir 
(11  Asp.  Mar.  Law  Oas.  395;  102  L.  T.  Rep. 
428;  (1910;  1  K.  B.  759.  770),  that  the  indorse- 
ment of  the  bill  to  the  charterer,  when  the  latter 
claims  on  the  bill  of  lading,  does  not  alter  or 
affoot  his  rights,  which  are  founded  on  and 
limited  by  the  bill  of  lading. 

Does,  then,  the  bill  of  lading  incorporate  the 
" conclusive  evidence"  clause  of  the  oharter- 
party  f  It  contains  the  olause  "  freight  and  all 
other  conditions  and  exceptions  as  per  charter." 
Whatever  view  one  might  take  of  the  word  "con- 
ditions," in  the  absence  of  authority,  there  is  now 
a  long  line  of  decisions  binding  on  this  oourt,  and 
acted  on  for  years  by  commercial  men,  that  the 
word  "conditions"  usually  only  incorporates 
"conditions"  to  be  performed  by  the  oonsignee 
of  the  bill  of  hiding,  including  therein  obliga- 
tions on  the  shipowner  qualifying  or  relevant  to 
such  conditions:  (Rut  Yorkekire  Steamship 
Company  v.  Hamooek  (1900)  5  Com.  Oas.  266). 
An  attempt  was  made  to  enlarge  the  meaning  of 
the  word  "conditions"  in  Diederichten  v. 
Farquharnon  (tup.),  but  the  judgments  of  Sir 
A.  L.  Smith,  M.R.  and  Collins,  L..T.  point  out 
why  the  long  line  of  authorities  and  practice 
prevent  suoh  a  meaning  being  given  to  the  word 
"  conditions."  In  the  only  case  where  the  word 
"conditions"  has  been  given  a  wider  meaning. 
The  Northumbria  (10  Asp.  Mar.  Law  Oas.  3U; 
95  L.  T.  Rep.  618;  (1906)  P.  292),  the  word- 
ing of  the  clause  was  *•  all  other  conditions, 
including  negligence  olause,"  wbioh  showed 
that  the  parties  were  using  "  conditions "  in  a 
wider  sense.  The  earliest  cases  in  which  this 
limitation  was  put  on  the  word  "conditions"  were 
cases  where  it  was  sought  to  introduce  "excep- 
tions "  to  excepted  perils,  for  the  consequences  of 
wbioh  the  shipowner  was  not  liable  from  the 
oharter  into  the  bill  of  lading.  To  meet  these 
decisions  the  wording  of  the  olause  was  sometimes 
varied  to  read  "  all  conditions  and  exceptions  as 
per  charter."  It  is  arguable  that,  as  in  Matt 
Yorkshire  Steamship  Company  v.  Hancock  (tap.), 
obligations  on  the  shipowner  relevant  to  the  con- 
ditions to  be  performed  by  the  consignee  were 
introduced  by  the  word  "  conditions,"  bo  in  this 
case  the  term  "  exceptions  "  introduces  terms  as 
to  the  shipowner's  liability,  to  which  the  excep- 
tions apply.  But  on  consideration  I  have  come 
to  the  conclusion  that  the  court  is  not  justified 
in  straining  the  terms  of  a  well-known  clause  to 
get  a  meaning,  however  reasonable,  whioh  the 
parties  might  quite  well  have  expressed  in  plain 
language,  but  hare  not.  No  one  in  ordinary 
language  would  call  the  "conclusive  evidence 
clause  "  an  "  exception," 
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If  the  conclusive  evidence  clause  ia  not  incor- 
porated, it  is  admitted  the  receiver*  cannot  on 
this  bill  of  lading,  and  on  the  facts  found, 
auoceed. 

I  regret  this  result :  for  it  is  difficult  to  believe 
that  any  sensible  business  people  pat  the  con- 
clusive evidence  clause  into  the  charter  in  order 
that  it  should  have  no  effect  on  the  liability  for 
cargo  carried ;  but  the  result  is  due  partly  to  the 
way  in  which  the  claim  has  been  framed  and 
argued,  partly  to  the  apparently  incurable  habit 
of  commercial  men  of  using  two  printed  forms 
referring  to  each  other  without  any  dear  thinking 
as  to  how  much  of  each  form  they  intend  to  be 
their  bargain,  especially  when  these  forms  contain 
phrases  which  have  been  the  subjeot  of  settled 
judicial  construction  in  the  oourts  for  many 

Brat,  J.— This  is  an  appeal  from  a  judgment 
of  Lush,  J.  on  a  special  case  stated  by  an 
arbitrator  in  an  arbitration  between  Messrs. 
Blytb,  Green,  Jourdain,  and  Oo.  Limited,  called 
in  the  special  case  "  the  receivers,"  and  the 
Hogarth  Shipping  Company,  called  the  ship- 
owners, in  respect  of  a  claim  made  by  the  former 
against  the  latter  for  short  delivery  of  bags  of 
sugar.  The  receivers  were  acting  as  agents  for 
the  Royal  Sugar  Commission.  Nothing,  how- 
ever, seems  to  turn  on  that,  but  I  agree  with  what 
has  been  said  as  to  who  are  the  real  parties  to 
this  arbitration.  The  material  facts  were  as 
follows :  By  a  charter-party  dated  the  27th  Oct 
1914  the  shipowners,  who  owned  a  ship  called  the 
m  Napier,  agreed  with  the  receivers,  who 
the  charterers,  that  the  ship  should  proceed 
to  Fort  Louis,  Mauritius,  and  there  load  a  cargo 
of  sugar  in  bags  from  the  charterers  and  there- 
with proceed  to  London,  Liverpool,  or  other  ports 
as  ordered,  at  a  freight  of  11  3#.  9d.  per  ton.  By 
clause  12  it  was  provided:  [Hie  Lordship  read 
clause  12,  which  is  set  out  above.]  The  ship 
duly  proceeded  to  Fort  Louis,  Mauritius,  and 
there  loaded  from  a  firm  called  Elias,  Mai  lac,  and 
Co.,  stated  to  be  acting  for  the  Mauritius  Com- 
mercial Bank,  a  full  cargo  of  sugar.  The  captain 
signed  the  bill  of  lading  presented  to  him  by  the 
shippers,  whiob  stated  that  there  had  been  shipped 
87,966  bags  of  sugar  and  7453  pockets  of  sugar 
weighing  7144  tons  8owts.  3qrs.  and  171b.  This 
bill  of  lading  contained  a  provision  that  the, 
cargo  waa  to  be  delivered  subjeot  to  the  condi- 
tions and  exceptions  thereinafter  mentioned. 
Amongst  the  conditions  and  exceptions  were  the 
following:  "Weight,  measure,  quality,  contents, 
and  value  unknown"  (this  was  in  print);  then 
followed  other  exceptions,  and  just  above  the 
signature  of  the  captain  were  the  words  (in 
j)  "  Freight  ana  all  other  conditions  and 
as  per  charter-party."  The  ship  pro- 
ceeded to  Manchester,  and  when  she  arrived 
there  the  number  of  bags  and  pockets  was  short 
of  the  numbers  stated  in  the  bill  of  lading  by  160 
bags  and  six  pockets.  The  bill  of  lading  had  been 
indorsed  by  Elias,  Mallac,  and  Co.,  the  shippers, 
to  the  receivers,  and,  when  the  bags  had  been 
counted,  the  receivers  made  a  claim  against  the 
shipowners  for  2772.  19«.  3d.,  the  value  of  the 
bags  and  pockets  short  delivered.  The  claim 
was  disputed  by  the  shipowners  and  was  referred 
to  arbitration,  Mr.  B.  A.  Wright  being  the  arbi- 
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trator.  After  hearing  the  evidence  he  was 
requested  to  state  the  award  in  the  form  of  this 
special  case,  and  so  stated  this  case.  He  found 
the  facta  I  have  mentioned,  and  also  that 
in  fact  the  ship  had  delivered  all  the  sugar 
actually  shipped,  and  that  there  was  no  lose 
of  sogar  on  the  voyage  or  during  discharge.  The 
contended  that 


it  that  finding  was  irre- 
levant, the  shipowners  being  conclusively  bound 
by  the  number  stated  in  the  hill  of  lading. 
Subjeot  to  the  opinion  of  the  court,  the  arbitrator 
decided  that  the  bill  of  lading,  by  reason  that  the 
ship's  obligation  to  make  delivery  thereunder  was 
expressly  subject  to  the  condition  that  the  weight 
was  unknown,  could  not  be  construed  as  a  bill  of 
lading  conclusive  as  to  the  cargo  shipped,  and 
that  it  could  not  be  construed  as  conclusive  as  to 
the  number  of  bags  stated  while  not  conclusive  as 
to  the  weight  of  the  cargo.  Lush,  J.  held  that  it 
was  conclusive  as  to  the  number  of  bags,  but  not 
as  to  the  contents,  and  under  par.  13  of  the  award 
held  that  the  shipowners  must  give  credit  to  the 
receivers  against  the  freight  for  41.  2s.  5d.,  the 
value  of  the  bags,  but  no  more. 

A  question  arose  before  us  as  to  whether  the 
claim  was  on  the  charter-party  or  the  bill  of 
lading.  I  think  the  appellants'  counsel  admitted 
that  the  claim  was  on  the  bill  of  lading,  but, 
however  that  may  be,  I  think  it  is  dear  that  it 
was  so ;  it  was  a  claim  by  Bljth,  Green,  Jourdain, 
and  Oo.  as  receivers.  The  recitals  in  the  award 
state  that  the  dispute  was  between  tbo  shipowners 
and  the  receivers.  The  award  is  that  the  receivers 
are  not  entitled.  (See  also  pars.  12  and  13.) 
They  are  called  throughout  receivers,  and  they 
were  the  holders  of  the  bill  of  lading,  which,  as  I 
have  already  stated,  had  been  indorsed  to  them 
by  the  shippers.  The  first  question,  therefore,  to 
be  considered  is  whether  the  twelfth  clause  of  the 
charter-party  was  incorporated  in  the  bill  of  lading 
under  the  words  "  freight  and  all  other  conditions 
and  exceptions  as  per  charter-party."  The  twelfth 
olause  ia  not,  in  my  opinion,  an  exception.  The 
word  "  exceptions "  in  a  bill  of  lading  usually 
means  what  are  called  "the  excepted  perils." 
They  are  exemptions  in  favour  of  the  shipowner 
from  his  liability  to  safely  carry  and  deliver,  but 
if  they  include  exemptions  in  favour  of  the  con- 
signee they  cannot  include  a  provision  like  this, 
which  imposes  an  additional  liability  on  the  part 
of  the  shipowner.  It  is  alleged  to  be  a  condition. 
Now.  the  meaning  of  these  words  "  freight  and 
all  other  conditions  as  per  charter-party  "  has 
been  discussed  in  many  oases.  The  effect  of  these 
words  is  summed  up  by  Mr.  Carver  in  his  work 
on  Carriage  by  Sea,  art.  160,  thus :  "  The  context 
must  in  each  case  be  looked  at,  but  the  general 
result  of  the  oases  is  that  the  words  mean  all  those 
conditions  of  the  charter-party  which  are  to  be 
performed  by  the  consignee  of  the  goods  or 
which  relate  to  the  mode  of  delivery  to  him 
by  the  shipowner."  He  refers  to  Berraino  v. 
Campbell  (tup.).  In  that  case  the  question  was 
whether  the  words  included  what  was  really  an 
exception.  That  could  not  arise  here,  because 
the  word  "exceptions  "  is  added;  but  Lord  Esher, 
M  R ,  (1891)  1  Q  B.,  at  p.  290,  said  i  "  After  full 
consideration  I  think  that  the  words  ought  to  be 
construed  as  meaning  all  those  conditions  which 
are  to  be  performed  by  the  consignee  of  the 
goods."  Reliance  is  placed  on  the  words  "  paying 
freight,"  but  in  Diederich$en  v,Farqvhar$on($up.) 
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the  word  "  paying  "  was  absent,  yet  the  court  of 
Appeal    held  that  that    made  no  difference. 


Collins,  L.J.,  on  p.  162  of  (1897)  1  Q.  B.,  says, 
after  citing  with  approval  Lord  Ester's  judg- 
ment:  "The  ground  cn  which  this  rale  rests 
is  that,  inaamach  as  freight  has  to  be  paid 
by  the  consignee  as  a  condition  of  receiting 
the  oargo,  the  word*  'other  conditions'  are 
to  be  read  in  their  natural  meaning,  and, 
following  npon  the  word  'freight/  mast  be  taken 
to  import  conditions  to  be  performed  by  the 
consignee  in  relation  to  the  receiving  by  him 
of  the  cargo.  I  think  it  can  make  no  possible 
differenoe  to  this  construction  that  the  words  '  pay- 
ment of  '  before '  freight '  are  omitted.  '  Freight, 
in  my  judgment,  is  obviously  equivalent  to 
'payment  of  freight*  or  'he  or  they  paying 
freight,'  otherwise  it  could  cot  be  described  as  a 
oondition  so  as  to  justify  the  words  'other  con- 
ditions'  whioh  follow  it  The  canon  of  con- 
struction above  stated  is,  therefore,  applicable 
to  thie  bill  of  lading,  and  excludes  all  terms  of 
the  charter-party  which  cannot  be  brought  under 
the  category  of  conditions  to  be  performed  by 
the  consignee.  It  has  been  urged  that  the 
absence  of  exceptions  in  the  bill  of  lading  is  a 
reason  for  giving  a  larger  interpretation  to  the 
words  '  all  other  conditions  as  per  charter- 
party.'  In  my  judgment  this  fact  can  make  bo 
difference,  the  basis  of  the  rule  btin?  what  I  have 
stated." 

In  Manchester  Truet  v.  JWnsss  (tup.)  Lindley, 
L.J.  deals  with  the  arprument  that  the  holder  of 
the  bill  of  lading  takes  it  with  notioe  of  the 
charter-party,  and,  after  referring  to  Berraino  v. 
Campbell  (tup.)  and  saying  that  these  words  only 
refer  to  conditions  to  be  performed  on  the 
delivery  of  the  cargo,  sayB  that  there  is  no 
authority  whatever  for  incorporating  more  than 
that,  and  the  equitable  doctrine  of  notioe  has  no 
application  to  commercial  transactions.    In  the 
above  cases  the  words  "  and  exceptions  "  were  cot 
there,  but  I  do  not  think  that  the  addition  of 
those  words  can  enlarge  the  meaning  of  the  word 
"  conditions."    Having  regard  to  the  canon  of 
construction  laid  down  by  those  cases,  it  remains 
to  be  seen  whether  the  twelfth  olauae  of  the 
charter-party  falls  within  it.   It  is  clear,  I  think, 
that  it  does  not    It  is  not  s  oondition  to  be 
performed  by  the  consignee,  nor  one  to  be  per- 
formed on  the  delivery  o(  the  cargo.  It  relates  to 
the  form  of  the  bill  of  lading  which  the  captain  is  to 
sign,  and  it  is  an  agreement  between  the  ship- 
owners and  the  charterer  that  the  bills  of  lading 
are  to  be  deemed  conclusive  evidence  of  the 
cargo  shipped,  and  that  their  condition?  should 
form  part  of  the  charter-party.   It  is  not  really 
a  oondition  to  be  performed  by  anyone.   It  is  a 
term  of  the  contract,  a  stipulation.  No  doubt 
the  charter-party  forms  a  good  and  binding 
agreement  between  the  parties  to  the  charter- 
party,  but  it  is  not  an  agreement  to  which  the 
shipper  or  the  holder  of  the  bill  of  lading  is 
made  a  party,  and  if  this  provision  is  not 
incorporated  into  the  bill  of  lading  it  gives  no 
rights  to  the  bolder  of  the  bill  of  lading.  The 
oases  in  which  the  shipowner  has  been  held  bonnd 
by  this  agreement  are  either  cases  between  the 
shipowner  and  charterer,  Buch  as  Luhman  v. 
Christie  (6  Asp.  Mar.  Law  C&f.  186;  57  L.  T. 
Rep.  552;  19  Q.  B.  Div.  383),  or  cases  where 
it  has  been  admitted  that  the 'clause  was 


incorporated  into  the  bill  of  lading,  snob  as 
Mediterranean  and  New   York  Steamship  Com' 
pany  v.  Mackay  (1903)  1  K.  B.  297).    Bat  sup- 
pose this  twelfth  clause  is  incorporated  into 
the  bill  of  lading.    Then  there  have  to  be  con- 
sidered the  words  already  in  the  bill  of  lading— 
"  weight,  measure,  quality,  contents,  and  value 
unknown."    These  words  have  also  been  the 
subject  of  decisions.   In  Jetetl  v.  Bath  (twp.)  it 
was  held  there  these  words  controlled  the  state- 
ment of  the  weight  On  p.  274  of  L.  Bep.  2  Ex. 
B  ram  well,  B.  said,  "This  document,  though 
apparently  contradictory,  means  this:  a  certain 
quantity  of  manganese  has  been  brought  on  board, 
which  is  said  by  the  shipper  for  the  purpose  of 
freight  to  amount  to  so  mnoh,  but  I  do  not 
pretend  or  undertake  to  know  whether  or  not  that 
statement  of  weight  is  oorrect " ;  and  Martin,  B., 
on  p.  278  says,  "  The  person,  therefore,  signing 
the  bill  of  lading,  by  signing  for  the  amount  with 
this  qualification  '  weight,  contents,  and  value 
unknown,'  merely  means  to  say  that  the  weight  is 
represented  to  him  to  be  so  much,  bat  that  he  has 
himself  no  knowledge  of  the  matter."   So  that  if 
the  twelfth  clause  is  to  be  considered  as  inoorpo- 
rated  an  inconsistency  at  once  arises.   In  one  part 
of  the  bill  of  lading  the  captain  says  :  "  I  will  not 
agree  to  be  bound  by  the  weights,  measures,  &C-, 
given  to  me  by  the  shipper,"  and  in  another  part 
—namely,  the  part  which  is  said  to  inoorpo  rate 
the  twelfth  clause— we  have  him  saying :  "  I  agree 
to  be  bound  by  the  weights  in  the  bill  of  lading." 
Can  they  be  reconciled  P   Lusb,  J.  thinks  they 
can  by  holding  that  the  shipowner  is  bound  by 
the  statement  as  to  the  number  of  bags,  bat  not 
bound  by   the  statement  that  they  oontain 
sugar.    I  cannot  say  that  I  am  satisfied  with 
that  construction.   It  is  impossible  to  believe 
that  this  is  what  the  parties  intended.   I  think 
they  cannot  be  reconciled,  and  this  famishes 
an  additional  reason  for  holding  that  the  parties 
did  not  intend  that  the  twelfth  clause  should  be 
incorporated.    But  if  it  is  incorporated  and  the 
two  are  not  reconcilable,  whioh  is  to  prevail  P  I 
think  the  words  appearing  in  the  bill  of  lading 
itself.    They  are  words,  as  I  have  pointed  out, 
which  have  received  a  clear  judioial  interpreta- 
tion, and  they  cannot,  I  think,  be  controlled  by 
suoh  general  words  as  "all  other  conditions  and 
exceptions  as  per  charter-party."  The  dear  and 
express  clause  must  prevail.   I  have  so  far 
assumed  that  this  is  cot  to  be  treated  aa  a  claim 
by  the  charterers  under  the  charter-party,  but,  if 
it  is,  the  same  difficulties  and  i  a  consistencies  will 
arise.    Now,  we  find  that  the  shippers  presented 
a  bill  of  lading  for  the  captain  to  sign  whioh  con- 
tains this  clause,  that  the  weights,  <kc,  shall  not 
be  conclusive.    How  came  this  to  be  done?  We 
do  not  know ;  nor  do  we  know  what  was  the 
transaction  between  the  shipper  and  the  char- 
terers or  receivers.    It  seems  to  me  under  ail 
these  circumstances  we  ought  not  to  hold  that 
the  shipowner  is  bound  by  a  clause  which  pre- 
vents  him  from  setting  up  the  true  facte.  The 
charterers  or  receivers  nave  their  remedy  against 
the  shippers,  unless  they  have  preoluded  them- 
selves by  agreeing  to  accept  the  bill  of  lading 
weight  as  conclusive,  and,  eten  if  they  have  bo 
agreed,  they  may  be  able  to  throw  the  blame  on 
the  shippers  for  presenting  to  the  captain  for 
signature  a  bill  of  lading  in  this  form.  The 
justice  of  the  case  seems  to  be  with  the  ship. 
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owner*.     I  think  the  appeal  should  be  die- 

Solicitors  for  the  appellant*,  Wallons  and  Co. 

Solicitors  for  the  respondents,  Botterell  and 
Hocks. 


June  26  and  27, 1917. 

(Before  Lord  Rkadino,  C.J.,  Piczfobd  and 
Sceottoh,  L.JJ.) 

Ntw  Chinkhe  Antimony  Company  Limited  v. 
Genu*  Stbam8bip  Company  Limitso.  (a) 

APPBAL  FKOK  TUB  KIHO'8  BBNCK  DIVISION. 

Bill  of  lading— Statement  of  shipper  that  937 
tons  were  pal  on  board — Statement 'qualified  by 
shipowners'  agent — "  Weight,  measurement,  con- 
tents, and  value,  except  for  the  purpose  of 
estimating  freight,  unknown"  clause — Prima  facie 
evidence  of  receipt — Onus  of  proof. 

A  bill  of  lading  presented  to  and  signed  by  the  ship- 
owners' agent  staled  that  937  tons  of  ore  were 
shipped.  A  document  attacked  to  the  btU  of  lading 
by  the  shipowners'  agent  stated  tlial  a  quantity, 
said  to  be  937  tons,  had  been  received.  The  bill  of 
lading  contained  the  clause  "  Weight,  measure- 
ment, contents,  and  value,  except  for  the  purpose 
of  estimating  freight,  unknown." 

Held,  that  the  shipowner  was  not  bound  by  the  state' 
ment  in  the  bill  of  lading  that  937  tons  had  been 
Tfceived,  and  u]X)n  the  evidence  he  had  delivered 
all  received. 

Smith  v.  Bedonin  Steam  Navigation  Company 

(1896)  A.  C.  70)  distinguished. 
Jessel.v.  Bath  (L.  Rep.  2  Ex.  267)  and  Lebcan  v. 
General  Steam  Navigation  Company  (27  L.  T 

Rep.  447  ;  L.  Rep.  8  C.  P.  88)  applied. 
McLean  and  Hope  v.  Fleming  (25  L.  T.  Rep.  317 ; 

L.  Rep.  2  Sc.  da  Div.  128)  considered. 
Dtri*ion  of  Stjnkey,  J.  reversed. 

Appkai,  by  the  shipowners  from  a  decision  of 
Sankey,  J. 

The  plaintiffs,  shippers  of  Chinese  antimony 
oxide  ore,  sued  the  defendants,  the  shipowners,  to 
recover  damages  for  the  short  delivery  of  76  tons. 

By  their  points  of  claim  the  plaintiffs  said : 

By  biU  of  lading  dated  the  15th  Dee.  1914  .  .  . 
the  defendants  ackuowleged  to  have  received  from  the 
plaintiffs  as  shippers  937  tors  of  Chiaese  antimony 
oxide  ore  on  board  their  steamship  Tientsin  s>t  Hankow 
in  good  order  and  condition  for  delivery  at  London,  tbe 
■aid  goods  to  bo  delivered  at  tho  port  of  Shanghai 
.  .  .  to  be  re-re»hippe<l  on  tbe  stoamBhip  Peleux  for 
delivery  in  London.  In  breach  of  tbe  said  contract 
...  or  doty  of  tbe  defendants  .  .  .  the  defen- 
dants have  wholly  failed  to  deliver  at  London  or  at  all 
...  76  tone  of  tbe  said  ore.  .  .  .  The  valne  of 
the  said  76  tons  was  19881.  18s.  3d.  Weight  shipped 
a*  per  bill  of  lading,  937  ;  weight  as  delivered  in  London, 
861. 

By  their  point*  of  defence  tbe  defendants  said 
(infer  alia) : 

The  said  bill  'of  lading  contained  a  dense 
"  weight  .  .  .  unknown,"  and  further  provided 
that  the  carrier's  responsibility  shonld  osaae  on  delivery 
from  tbe  ship's  deck.  Save  that  tbe  quantity  of  anti- 
mony oxide  ore  shipped  under  the  said  bill  of  lading 

(ej  Bepetted  dj^EdVaiiTjTm.  Chapldc,  Esq.,  Barrtster-at.Law. 


was  therein  stated  as  "a  quantity  said  to  be  937  tons," 
tbe  defendants  make  no  admission  as  to  tbe  quantity 
alleged  by  the  points  of  ol«im  to  have  been  shipped 
nor  as  to  the  quantity  therein  alleged  to  have  been 
dolirered.    All  the  oro  shipped   .   .   .   was  delivered. 

.  .  Alternatively  ...  if  there  was  any  short 
delivery  same  was  due  to  loss  of  weight 

canned  by  the  drying  of  tbe  said  cargo  in  the  course  of 
transit  from  Hankow  to  London  and  (or)  to  necessary 
and  unavoidable  loss  of  weight  in  tbe  handling  and 
transhipment  ot  tbe  cargo  at  Hankow  and  Shanghai. 
For  such  loss  the  defendants  are  not  responsible. 

The  biU.of  lading,  dated  the  16th  Deo.  1914, 
provided: 

Shipped  or  dolivered  for  shipment  in  apparent  good 
order  and  condition  by  tbe  New  Chinese  Antimony 
Company  Limited  on  board  the  steamship  TitnUin 
lying  in  or  off  the  port  of  Hankow  and  bound  for 
Shanghai  nine  hundred  and  thirty-seven  (937)  tons 
antimony  oxids  ore  in  bulk  and  being  marked  and 
numbered  as  per  margin,  tbe  fcaid  goods  to  be  delivered 
at  tbe  port  of  Shanghai  .  .  .  and  to  be  .  .  . 
numbered  and  reebipped  on  board  tbe  steamship  Peleus 
on  (or)  about  the  22nd  Deo.  1914,  and  failing  shipment 
by  any  prior  or  subsequent  steamer,  each  steamer 
having  liberty  as  regards  the  whole  or  any  part  of  tho 
goods,  at  tbe  risk  of  the  owners  thereof,  before  ship- 
ment, or  any  time  during  tbe  transit  as  often  as  may 
be  deemed  expedient,  to  ship  by  or  to  tranship  to  any 
other  vessels  or  to  land,  or  store,  or  put  into  bulk, 
craft,  lighter,  or  conveyance  belonging  to  the  ship- 
owners  or  not,  and  with  liberty  for  the  carrying  vessel 
to  deviate,  to  call  at  any  ports  in  or  out  ot  the  cus- 
tomary route  in  any  order  or  for  any  purpose.  .  .  . 
Weight,  measurement,  contents,  and  value  (except  for 
purpose  of  estimating  freight)  unknown.  Tranship- 
ment of  cargo  for  ports  where  tbe  ship  does  not  call, 
or  for  shipowners'  purposes,  to  be  at  shipowners' 
expense,  but  at  the  risk  of  the  owners  of  tbe  goods 
from  the  tiro  a  goods  leave  tbe  ship's  deck,  wbere 
ship's  responsibility  shall  cease.  Goods  forwarded  by 
rail  are  deliverable  at  any  railway  ntation  witbin  or 
nearest  to  tbe  port  named,  and  must  be  taken  away  by 
the  consignees  immediately  after  arrival.  Goods  for- 
warded by  steamship  or  otherwise  for  shipment  or  after 
transhipment  to  be  subject  to  the  conditions  and  excep- 
tions of  tho  forwarding  conveyance,  and  at  the  risk  of  tho 
owners  of  the  (roods.  Goods  to  be  forwarded  as  soon  as 
practicable,  but  without  liability  of  the  shipowner  for 
detention,  and  cost  of  warehousing  to  be  borne  by  the 
owners  of  the  goodB. 

Lighterage. — Any  goods  may  be  lan.led  or  stored  or 
put  into  hulk,  lighter,  or  craft,  whether  belonging  to  the 
owners  or  not,  at  the  port*  of  shipment  or  of  delivery 
or  at  any  point  of  the  transit  at  the  risk  of  tbe  owners 
of  tbe  goods,  and  the  shipowners  shall  not  be  respon- 
sible for  loss  or  damage  however  arising  and  although 
due  to  the  wrongful  act,  negligence  or  default  of 
persons  acting  for  or  under  contract  with  or  in  the 
employ  of  the  owners  or  not.  In  any  lighterage  done 
by  or  on  bob&lf  of  the  Ooean  Steamship  Company 
Limited,  the  China  Mutual  Steam  Navigation  Company 
Limited,  tbe  Nederlandeohe  Stootnvaart  Maatschappij 
Ocean,  or  tbe  Tientsin  Lighter  Company  Limited,  the 
conditions  of  this  bill  of  lading  shall  be  part  of  tbe 
contract  between  all  parties  interested  until  the  oarg  j 
is  landed,  after  which  it  shall  be  at  the  risk  and  expense 
of  the  owners  of  tbe  gcods. 

A  document  attached  to  tbe  bill  of  lading, 
whioh  was  signed  on  behalf  of  the  shipowners, 
stated : 

No  mark.  A  quantity  sa<d  to  be  nine  hundred  and 
thirty-seven  tons.  Estimated  freight,  12921.  5*.  7d 
Freight  paid. 
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Sankey,  J.  gave  judgment  for  the 
respect  of  23  tons  short  delivered. 

The  defendants,  the  shipowners,  appealed. 

Roche,  K.O.  and  Claughton  Seott  for  the  appel- 


MacKinnon,  KG.  and  B.  A.  Wright  for  the 
respondents. 

The  facta  and  arguments  appear  sufficiently 
from  the  judgments. 

Lord  Rkadirg,  G.J. —  The  plaintiffs  are 
shippers  of  Cbineae  antimony  oxide  ore,  and  they 
sued  the  defendants,  a  steamship  company,  to 
recover  1998J.  damages  for  short  delivery  of  76  tons 
of  antimony  oxide  ore  shipped  in  bulk  and  received 
by  the  defendants  for  carriage  from  Ohina  to 
London  on  a  through  bill  of  lading  from  Hankow. 
The  judge,  after  hearing  a  number  of  witnesses, 
gave  judgment  for  the  plaintiffs  for  the  sum  of 
5291.,  which  represented  the  value  of  23  tons,  and 
as  to  the  remaining  53  tons  he  held  that  wastage, 
owing  to  the  inherent  vice  of  the  antimony  ore 
itself  during  the  course  of  transhipment  or 
handling  or  otherwise,  accounted  for  the  loss. 
The  defendants  have  appealed  to  this  court,  and 
ask  that  judgment  be  entered  for  them  on  the 
ground  that  notwithstanding  that  many,  indeed 
most,  of  the  judge's  findings  of  fact  are  in  their 
favour,  he  attached  too  much  weight  to  the  state- 
ment in  the  bill  of  lading  that  937  tons  had  been 
shipped,  and  thereby  fell  into  the  error  of  finding 
that  the  defendants,  the  shipowners,  were  respon- 
sible for  the  loss  of  23  tons.  Although  the  amount 
involved  is  not  large,  the  questions  raised  are  of 
importance,  and  the  facts  require  careful  investi- 
gation before  dealing  with  the  law  applicable 
to  them. 

It  appears  that  the  antimony  ore  was  first 
minod  or  won  at  Ghangsha,  which  is  up  country 
in  Ohina  Borne  250  miles  from  Hankow,  and  that 
the  ore  when  shipped  is  carried  in  lighters  on  one 
or  two  rivers  until  it  reaches  Hankow,  and  when 
this  ore  reached  Hankow  it  was  taken  to  Panoff's 
Yard,  which  is  in  the  Russian  Concession  at 
Hankow,  and  there  it  remained  for  a  little  time. 
According  to  the  evidence,  when  shipped  from 
Changsba  there  were  960  tons  on  board,  and  when 
it  was  received  from  Panoff'a  Yard  for  the  pur- 
pose of  being  shipped  on  tbe  Tientsin  there  were 
937  tons  on  board,  so  that  some  whore  between 
the  shipment  at  Obangsha  and  the  receipt  of  the 
goods  from  Panoff's  Yard  23  tons  bad  disap- 
peared. At  Hankow  there  is  evidence  to  show 
that  by  the  tally,  the  system  adopted  at  Hankow, 
there  were  937  tons  received  from  Panoff's  Yard. 
There  is  evidence  to  that  effect  in  Mr.  Crush's 
statement,  in  the  letters  which  were  read  from 
Hankow,  and  I  think  it  must  be  taken  that  there 
was  no  evidence  to  tbe  contrary,  and  that  there- 
fore we  mu*t  assume  that  937  tons  were  revived 
from  Panoff's  Yard.  Tbe  bill  of  lading  is  then 
given,  dated  the  16th  Dec.,  for  a  through  voyage 
from  Hankow  by  tbe  TienUin  to  Shanghai,  there 
to  be  discharged  and  shipped  in  the  Peleus,  which 
was  voyaging  from  Shanghai  to  London,  and  the 
antimony  ore  was  to  be  carried,  therefore,  on  this 
through  bill  of  lading  from  Hankow  to  London 
for  delivery  to  tbe  shippers'  agents.  When  the 
vessel  arrived  in  London  the  antimony  was  sent 
in  several  coasting  vessels  from  London  to  New- 
castle, and  when  eventually  it  was  delivered  at 
the  quay  at  Newcastle  tbe  total  weight  was  861 


tons.  It  is  for  tbe  difference  of  76  tens  between 
that  861  tons  and  the  937  tons  that  the  plaintiffs 
brought  their  action. 

The  learned  judge  had  a  body  of  evidence 
called  on  behalf  of  the  defendants,  which  he 
accepted,  that  this  cargo  was  of  a  very  wasting 
kind,  that  the  antimony  oxide  ore  when  loaded 
in  wet  weather  stuck  in  the  interstices  of  the 
baskets,  and  then  when  it  dried  there  was 
evaporation  of  the  moisture,  with  the  result  that 
the  antimony  oxide  was  very  friable,  crumbling, 
and  dusty,  easily  lost  and  easily  blown  away  by 
wind,  and  so  forth;  moreover,  that  this  cargo 
was  shipped  in  bulk,  whioh  was,  in  the  learned 
judge's  words,  a  very  rare  occurrence.  The  cargo 
is  usually  shipped  in  bags,  which  appears  to  be  a 
less  wasteful  package  or  means  of  shipment.  The 
only  reason  why  in  this  instance  it  was  shipped 
in  bulk  was  because  it  was  inconvenient  or 
because  it  would  have  occupied  too  much  time  to 
get  the  bags,  and  therefore,  although  it  had  been 
intended  to  ship  in  bags,  in  the  end  the  shippers 
shipped  in  bulk.  As  a  result  of  that  they  have 
lost,  according  to  the  judge,  23  tons  of  this 
valnable  ore. 

The  question  is  whether  the  judge  is  right  in 
his  view  that  the  defendants  are  responsible  for 
the  other  23  tonB.  The  defence  set  up  was  that 
the  defendants  had  delivered  all  they  had 
received.  They  called  evidence  to  ahow  that  all 
tbe  antimony  oxide  put  on  tbe  ship  had  been 
delivered  to  the  coasting  vessels  carrying  from 
London  to  Newcastle,  and  they  said  that  dealing 
with  a  cargo  of  this  character,  of  this  particu- 
larly wasteful  kind,  there  was  evidenos  whioh 
ought  to  have  sufficed  for  tbe  learned  judge,  end 
they  ought  to  have  been  held  not  liable  for  any 
loss  inasmuch  as  there  was  no  short  delivery. 
Very  largely  this  is  a  question  of  fact,  and  if  I 
had  oome  to  the  conclusion  that  the  judge's  judg- 
ment depended  solely  upon  his  view  of  the 
evidence  when  he  had  had  an  opportunity  of  seeing 
and  hearing  the  witnesses,  and  that  hie  oon- 
cluBion  in  this  case  did  not  depend  upon  any 
view  of  the  law,  bat  was  solely  based  on  the 
evidence,  I  certainly  should  not  feel  justified  in 
differing  from  him  upon  the  matter  whioh  has 
been  presented  to  us,  but,  after  a  good  deal  of 
examination  of  his  judgment  and  consideration 
of  the  evidence,  I  have  como  to  the  conclusion 
that  throughout  the  judgment  he  has  in  mind 
that  there  is  a  presumption  against  the  ship- 
owner because  of  tbe  statement  in  the  bill 
of  lading  that  937  tons  had  been  shipped, 
and  that  he  paid  no  regard  to  the  words 
weight  and  contents  and  value,  except  for  tbe 
purpose  of  estimating  freight,  unknown."  I 
think  that  it  is  for  this  reason  only  he  has  allowed 
the  23  tons  against  tbe  defendants.  I  do  not 
think  that  he  has  exactly  weighed  in  his  own  mind 
the  full  effect  of  the  presumption  against  the 
shipowner,  but  he  certainly  has  taken  the  view 
that  the  presumption  is  one  of  whioh  tbe  ship- 
owner has  not  discharged  himself.  I  think  for 
this  reason  he  has  disregarded  the  handling  of 
the  antimony  oxide  at  Hankow  twice  after  it  had 
left  Panoff's  Yard,  whoro  it  was  established  to  be 
937  tons.  He  bad  the  gravest  donbt  as  to  whether 
he  ought  to  accept  937  tons  even  at  Panoff'a 
Yard.  Using  his  own  language,  he  said:  "I 
should  eay  that  the  937  is  not  tbe  correct  weight 
"on  board  the  vessel,"  and  then 
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ha  proceed! :  "  I  think  that  it  is  most  unfortunate 
that  the  ship  should  have  signed,  from  no  fault  of 
its  officers,  that  937  tons  were  pat  on  board,  but  I 
think  it  is  very  difficult  to  say  that  that  om 
has  been  discharged." 

What  is  the  onosP  It  is  the  onus  of  up- 
setting the  prima  facie,  case  that  937  tons  had 
been  received-  I  am  not  at  all  sore  that  the 
learned  judge's  error  may  not  have  arisen  from 
counsel  for  the  defendants  having  assnmed  that 
there  might  be  some  onns  upon  them.  It  is 
not  clear,  but  from  something  that  has  taken 
place  during  the  coarse  of  the  argument  in  this 
court  I  am  not  all  oonvinoed  that  that  has  not  led 
the  learned  judge  to  the  oonclusion  that  there  was 
some  kind  of  onus  placed  upon  the  defendants, 
the  shipowners.   He  says,  after  recalling  the 


cannot  find  any  statement  of  his  dissenting  from 
that  view.    He  then  goes  on  to  say,  and  I  think 
they  are  very  important  words :  **  Apart  from  any 
handling  from  Hankow  on  board  the  Tientsin, 
there  were  a  number  of  handlings  afterwards  in 
the  coarse  of  the  voyage."   Then  he  proceeds  to 
deal  with  the  various  handlings,  and  points  out 
that  one  gentleman,  Mr.  Lambert,  put  the  loss  aa 
at  leaat  1$  per  cent,  on  each  handling.   Then  he 
again  recalls  that  another  witness  has  said  that  a 
loss  of  8  per  cent,  is  not  at  all  surprising.  He 
contrasts  it  with  the  evidence  which  is  given  by 
the  plaintiffs,  and  he  rejects  the  plaintiffs'  evi- 
dence on  this  point ;  he  does  not  think  it  right 
to  accept  it,  and  gives  effect  to  the  defendants' 
evidence.    Then,  having  dotte  that,  he  says  that 
he  cornea  to  the  conclusion :  "  I  do  not  think  there 
has  been  sufficient  evidence  given  for  me  to  Bay 
that  Mr.  Olaughton  Scott  has  entirely  displaced  the 
evidence  from  the  bill  of  lading  that  937  tons  were 
•hipped."   It  is  having  regard  to  those  passages 
that  I  ootne  to  the  conclusion  t had  he  has  accepted 
that  937  tons  were  shipped  on  the  Tientsin  at 
Hankow,  not  because  he  thought  it  was  the  true 
view  of  the  facts — indeed,  he  indicates  that  it  is 
not  the  correct  view— but  because  be  thinks  that 
there  is  a  presumption  against  the  shipowner 
which  the  shipowner  has  failed  to  remove.   If  it 
rested  merely  there,  and  that  there  was  some 
presumption  against  the  shipowner,  I  think  it  is 
one  whioh  ought  to  be  very  easily  displaced, 
and  that  it  was  open  to  him,  if  he  came  to  the 
conclusion  that  he  did  not  believe  that  the 
true  weight  was  937  tons  put  on  board,  to 
give  effect  to  the  evidence  notwithstanding  the 
statement  in  the  bill  of  lading  and  notwith- 
standing the  various  documents  whioh  were  put 
before  him. 

But  I  come  to  the  conclusion  that  his  judgment 
cannot  stand  on  a  broader  ground.  There  is  this 
statement  in  the  bill  of  lading  that  937  tons  were 
■hipped — that  is  a  statement  prepared  by  the 
shipper  and  brought  by  him  for  the  acceptance 
and  signature  of  the  defendants'  agent— then,  the 
defendants'  agent  seeing  that,  accepts  in  the 
margin  of  the  bill  of  lading  not  937  tons  but  a 
quantity  said  to  be  937  tons ;  then  there  is  in  the 
body  of  the  bill  of  lading  the  claase,  "  weight, 
measurement,  contents,  and  value,  except  for  the 
purpose  of  estimating  freight,  unknown."  The 
learned  judge  has  dealt  with  the  case,  I  cannot 
bnt  think,  without  giving  full  or 


effect  to 


the  words  "weight  unknown."    He  has  based 
himself.  aa  I  understand  his  judgment,  on  Smith 
▼.  Bedouin  Steam  Navigation  Company  Limited 
(1896)  A  0.  70),  decided  in  the  House  of  Lords, 
but  I  think  he  has  omitted  to  notice  that  in  that 
cajn  there  was  a  definite  statement  of  a  number- 
that  is,  1000  bales  of  jute— stated  in  the  bill  of 
lading,  and  there  was  no  clause  aa  in  this  case, 
"  weight  unknown,"  or  any  qualifying  words  such 
as  "  a  quantity  said  to  be."    When  reference  is 
made  to  the  authority  of  Jeasel  v.  Both  (L.  Rep. 
2  Ex.  267),  I  think  that  the  true,  effect  of  a  bill  of 
lading  is  this :  Where  it  cannot  be  argued  that 
the  printed  words  of  a  clause,  "weight  and 
contents  unknown,"  are  inconsistent  with  the 
written  or  typewritten  words  in  the  bill  of  lading, 
and  that,  therefore,  one  must  treat  the  whole  of 
the  bill  of  lading  as  the  contract,  the  words 
"  weight  unknown   have  the  effect  of  a  statement 
by  the  shipowners'  agent  that  he  has  received  a 
quantity  of  ore  whioh  the  shippers'  representative 
states  is  of  the  weight  of  937  tons,  but  whioh  he, 
the  shipowners'  agent,  does  not  accept  as  of  that 
weight,  and  he  makes  no  admission  that  the 
weight  is  937  tons ;  indeed,  on  the  contrary,  ha 
says :  "  Though  the  shipper  has  said  937  tons  is 
the  weight,  the  weight  is  unknown  to  me,  and  I 
do  not  accept  hia  statement  except  for  the 
purpose  of   estimating   the   freight  for  the 
carriage   of   the   goods,  inasmuch   aa  there 
must  be  some  quantity  stated  so   that  the 
calculation  may  be  made,"  and  for  that  purpose 
I  come  to  the  conclusion,  but  for  that  purpose 
only,  that  the  shipowner  accepts  that  statement 
of  the  weight  in  such  a  bill  of  lading  as  the  present. 
That  is  the  view  whioh  is  to  be  found,  I  think,  in 
Jetttl  v.  Bath  {tup.).   The  words  of  Martin,  B  , 
whioh  are  so  often  quoted,  are  applicable  to  this 
case  (L.  Rep.  2  Ex.,  at  p.  273):  "That  is  a 
common,  well-known  trade,  and  it  is  obvious  that 
goods  must  be  shipped  on  board  hastily,  and  that 
goods  shipped  in  bulk  at  a  considerable  distance 
frome  the  shore,  as  is  the  case  at  Genoa,  for 
stance,  cannot  by  possibility  be  weighed.  The 
person,  therefore,  signing  the  bill  of  lading,  by 
signing  for  the  amount  with  this  qualification, 
'  weight,  contents,  and  value  unknown,'  merely 
means  to  say  that  the  weight  is  represented  to 
him  to  be  so  mnoh,  bnt  that  he  has  himself 
no  knowledge  of  the  matter.   The  insertion  of  the 
weight  in  the  margin,  and  the  calculation  of 
freight  upon  it,  does  not  carry  the  matter  any 
further ;  he  calculates  the  freight,  aa  it  is  his  duty 
to  do,  upon  the  weight  as  stated  to  him.  The 
qualification  is  perfectly  reasonable,  and  I  do  not 
understand  how  a  statement  so  qualified  binds 
anyone.  Bra m  well,  B.  says  the  same  thing  (L.  Rep. 
2  Ex.,  at  p.  274) :  "  This  document,  though  appa- 
rently contradictory,  means  this:   A  certain 
quantity  of  manganese  has  been  brought  on 
board,  whioh   is   said  by  the  shipper  for  the 
purpose  of  freight  to  amount  to  so  much,  but  I 
do  not  pretend  or  undertake  to  know  whether  or 
not  that  statement  of  weight  is  correct.   On  a 
bill  of  lading  so  made  out  I  think  no  one  could  be 
liable  in  such  an  action  aa  the  present."   There  is 
one  other  authority  which  was  referred  to — - 
Lebeau  v.  General  Steam  Navigation  Company 
(1  Mar.  Law  Gas.  O.  &  435;  27  L.  T.  Rep. 
447;  L  Rep.  8  O.  P.  88)  —and   the  passage 
in  question  is  in  Lord  Esber'a  judgment  when 
he  was  Brett,  J.   There  was  there  a 
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as  to  the  contents  of  a  oaae,  not  aa  to  the  weight ; 
the  same  words  as  here  were  in  the  bill  of  lading, 
"weight,  value,  and  contents  unknown."  The 
shipment  waa  of  a  closed  case  containing  silk 
goods,  and  the  closed  case  when  delivered  con- 
tained linen  goods.  It  was  said  sgeinst  tbe 
shipowner  :  *  You  are  responsible  because  this 
waa  received  by  you  and  admitted  by  you  to  be  a 
case  containing  silk  goods,  and  therefore  you 
must  pay  the  difference  in  value."  Tbe  answer 
by  the  shipowner  was :  "No;  we  said  weight  and 
contents  unknown,  and  therefore  all  that  we  are 
admitting  is  that  we  received  a  closed  cane."  Tin 
Court  ot  Appeal  in  this  rate  held  that  the  ship- 
owner's contention  waa  right  Lord  Esher  fays 
(at  p.  96  of  the  Law  Report*) :  "  When  a  closed 
case  ia  offered  to  him  with  a  repiesenta- 
tton  as  to  the  nature  of  its  contents  on 
the  bill  of  lading,  he  may  accept  it  without 
alteration  of  tbe  bill  of  lading ,  bot  if  be 
altera  the  bill  of  lading  by  inserting  a  statement 
that  the  contents  are  unknown,  it  is  clear, 
us  a  matter  of  business,  and  it  seems  from  tbe 
American  cases  and  Jetetl  v.  Bath  (tup.)  to  be  tbe 
law,  that  be  thereby  declines  to  accept  the 
declaration  of  the  shipper.  Ho  sajs  in  effect  \ 
*  I  accept  this  case  as  it  appears  on  tbe  outside ; 
I  know  nothing  about  the  inside,  and  will  be 
bound  by  no  statement  in  reference  to  it.'  It 
appears  to  me  that  this  completely  does  away  with 
tbe  statement  made  by  the  shipper  with  respect 
to  the  nature  of  the  goods,  and  both  parties  must 
tfcen  be  taken  to  sgree  to  the  bill  of  lading  in  tbe 
modified  form  by  which  there  is  no  binding  state* 
mentaa  to  the  contents  of  the  package." 

As  against  those  authorities  we  were  referred 
to  the  case  of  McLean  and  Hope  v.  Fleming 
(1  Mar.  Law  Oas.  O.  8.  160;  25  L.  T.  R-p. 
317;  L.  Rep.  2  Sc.  &  Div.  128},  and  I  will 
only  say  with  reference  to  that  case  that 
it  does  not  seem  to  me  to  touch  the  par- 
ticular point  with  which  I  have  been  dealing. 
Indeed,  so  far  as  one  can  gather  from  tbe  report, 
Jeseel  v.  Bath  (sup.)  was  not  eren  cited  to  their 
Lordships.  Whether  it  was  or  not,  the  decision 
of  the  House  of  Lords  really  rests  upon  the  con- 
clusion that  the  burden,  whatever  it  was,  upon 
tbe  shipowner  bad  been  discharged.  Again,  it  is 
to  be  observed  that,  although  there  is  nothing 
throughout  the  speeches  of  their  Lordships  to 
show  that  tbe  point  was  before  them,  the  reporter 
has  made  a  note  which  shows  that  in  this  bill  of 
lading  were  the  words  "  weight,  quality,  and  con- 
tents unknown,"  but  no  significance  seems  to  have 
been  attributed  to  them.  It  may  be  that  they 
escaped  observation.  That  is  a  little  diff.cn It  to 
believe  in  view  of  the  counsel  who  argued  it  or 
of  their  Lordships  who  dealt  with  it  I  think 
probably  the  truer  reason  is  that  it  was  not 
necessary  to  touch  on  this  matter  for  tbe  purpose 
of  the  decision  which  the  House  of  Lords  was 
then  giving.  At  any  rate,  Me  Lean  and  Hope 
v.  Fleming  (st»p.)  is  not  an  authority  which  in 
the  slightest  degree  detraote  from  the  decision 
of  Jeetel  v.  Bath  (evp  ). 

I  arrive,  therefore,  at.  the  conclusion  that  the 
statement  in  the  bill  of  lading  of  937  tons  is  not 
a  statement  which  binds  tbe  shipowner  except 
for  tbe  purpose  of  estimating  tbe  freight,  and 
therefore  when  Ssnkey,  J.  assumed  937  tonB  an 
the  weight  shipped  at  Hankow  because  of  the  bill 
of  lading,  ho  was  assuming  a  weight  by  which  the 


shipowner  was  not  bound .  If  that  is  so,  it  seems 
to  me  to  result  that  you  most  at  least  take  into 
account  the  two  handlings  at  Hankow,  where 
from  Panoffs  Yard  they  are  put  into  lighters, 
taken  from  the  lighters  to  the  ship  Tientsin, 
handled  again  by  removal  from  the  lighters 
to  the  vessel  Tienlein,  and  stowed  there,  and 
if  that  bad  been  taken  into  account  1  cannot 
but  think  that  Sankey,  J.  would  have  given 
judgment  for  the  defendants,  and  tbe  only 
reason  why  he  did  not  take  it  into  account  was 
because  be  thought  he  waa  bound  to  exclude  it  on 
aocount  of  tbe  statement  in  the  bill  of  lading. 
That  being  tbo  case,  and  as  I  am  not  differing 
merely  from  a  conclusion  of  tbe  learned  judge 
upon  the  evidence  which  was  before  him,  1  have 
arrived  at  the  conclusion  that  judgment  must  be 
entered  for  the  defendants,  and  therefore  I  think 
that  this  appeal  must  be  allowed. 

Pickford,  L.J. — I  agree. 

This  was  an  action  for  short  delivery  of  a 
cargo  of  antimony  ore  shipped  in  bulk.  I  will 
not  say  it  is  admitted,  but  it  is  found  by  tbe 
learned  judge  upon  evidence  to  my  mind  abso- 
lutely conclusive,  that  to  ship  this  produce 
in  bulk  is,  to  use  bis  expression,  "  asking  for 
trouble,"  If  you  ship  it  in  bulk  the  loas  by 
wastage,  if  it  has  to  be  handled  on  several 
occasions,  is  certain  to  be  extraordinary— -that 
is  to  say,  extraordinary  as  compared  with  an 
ordinary  cargo  carried  in  the  ordinary  way. 
That  is  what  we  start  with. 

Looking  at  this  evidence  as  far  as  one  can 
judge  from  it  on  paper,  accepting,  as  the  judge 
did,  the  evidence  for  the  defendants  aa  being 
substantially  correct  with  regard  to  the  incidents 
of  tb/  carriage  of  a  cargo  of  this  kind,  I  should 
have  found  myself,  without  any  examination  of 
the  niceties  of  the  onus  of  proof  arising,  that 
there  was  no  liability  on  the  defendants  for  tbe 
loss  of  this  part  of  this  cargo  that  occurred ; 
but  the  judge  has  not  found  that  end  of  course 
upon  a  finding  of  fact  I  should  bs  very  loth 
indeed  to  interfere  with  his  judgment  if  it  were 
clearly  a  finding  of  fact  and  was  founded  upon 
correct  principles. 

This  can  hardly  be  said  to  be  a  finding  of  fact 
in  the  strict  sense.  The  judge,  after  going 
through  all  tbe  facts,  says:  I  have  made  a 
calculation  to  the  best  extent  that  I  can,  and  I 
thick  that  tbe  amount  of  this  cargo  lost  through 
no  fault  of  the  shipowners  at  all  was  53  tons." 
We  do  not  know,  therefore,  the  basis  upon  which 
be  arrived  at  that  figure  of  53  tons,  and  that 
makes  it  in  my  opinion  easier  to  interfere  with 
his  decision. 

The  real  ground  upon  which  differ  from  him 
is  this:  I  think  he  baaed  bis  opinion  upon  a 
wrong  consideration,  with  the  greatest  respect  to 
him.  I  think  he  has  accepted  the  position  as 
being  this:  That  there  is  in  this  case  tbe  same 
burden  upon  the  shipowner  of  disproving  the 
figure  of  937  tons,  which  appears  in  the  bill  of 
lading,  aa  existed  and  was  laid  upon  the  ship- 
owner in  Smith  v.  Bedouin  Bttam  Navigation 
Company  (tup  ),  to  which  be  referred  at  tbe 
beginning  of  bis  judgment  and  upon  wbioh 
he  seems  to  have  founded  his  reasoning.  It 
was  argued  that  that  was  right,  and  that 
in  an  action  against  the  shipowner  for  abort 
delivery  of  cargo  the  words  "  weight  con- 
tents, and  value  unknown  "  have  practically 
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DO  effect,  that  they  are  inserted  simply  for  the 
purpose  of  protecting  the  person  who  is  actual  ly 
the  signer  of  the  bill  of  lading.  I  asked  both 
counsel  what  effect  was  to  be  given  to  the  words 
in  an  action  of  this  kind.  From  one  I  got  no 
answer,  and  from  the  other  the  answer  was  that 
it  made  ▼err  little  difference  indeed.  That  was 
the  view  I  think  that  the  jndge  took,  bnt  I  do  not 
think  that  it  is  the  right  one.  The  bill  of  lading 
begins:  "Shipped  or  delivered  for  shipment 
937  tons  antimony  oxide  ore  in  bulk ,"  and  it  has 
below  it  "weight,  measurement,  contents,  and 
value,  except  for  the  purpose  of  estimating  the 
freight,  unknown."  It  is  quite  true  that  that  is 
one  of  those  manj  printed  clauses  often  incon- 
sistent, often  unintelligible,  and  not  infrequently 
illegible,  that  make  np  what  ia  called  a  bill  of 
lading,  bnt  still  it  cannot  be  disregarded,  and  I 
think  that  very  considerable  weight  ought  to  be 
given  to  it  even  if  that  were  the  only  thing  to  be 
considered,  but  it  is  not,  because,  in  order.to  em- 
phasise the  fact  that  the  shipowner  does  not 
intend  to  be  bound  by  that  statement  of  937  tons, 
he  attaches  in  the  margin  a  document  which 
begins, "  No  mark.  A  quantity  said  to  be  937 
tons,"  and  therefore  jon  have  the  statement,  "  I 
say  that  there  was  shipped  937  tons ;  I  say  that 
because  it  is  said  to  be  937  tons,  but  I  do  not 
know  the  weight  myself— weight  unknown."  To 
attach  to  snob  a  statement  as  that  anything  like 
the  same  weight  as  there  is  to  what  may  be  called 
a  clean  bill  of  lading  without  any  qualification 
seems  to  me  wrong,  l  do  not  in  the  least  dissent 
from  what  baa  been  said  by  my  Lord,  that  no 
presumption  arises  here  at  all,  but,  assuming  that 
there  was  any  I  presumption  arising  from  such  a 
statement  as  that,  it  is  obvious  that  the  burden 
of  disproving  it  must  be  of  the  very  lightest,  and 
that  almost  any  evidence  or  almost  any  considera- 
tion wonld  be  sufficient  to  npset  it.  I  think  there 
was  ample  evidence  to  upset  such  a  presumption 
ss|would  arise  from  this  document.  The  weighing 
was  done  in  a  way  whioh  the  judge  says  was  not 
satisfactory.  To  that  I  do  not  attach  very  much 
importance,  because,  after  all,  that  would  be 
speculating  as  to  whether  the  weight  were  right 
or  not,  but  what  is  still  more  important  was 
this,  that  the  weight  was  not  the  weight  taken  as 
the  cargo  went  into  the  ship ;  it  was  the  weight 
taken  as  it  came  out  of  the  yard  of  a  firm  of 
Panoff  and  Co.,  and  before  it  waa  put  in  the 
lighters  into  whioh  it  was  put  for  the  purpose  of 
being  carried  to  the  ship  Tientsin  in  which  it 
was  to  be  carried  to  Shanghai,  and  out  of  which 
lighters  it  was  taken  in  order  to  be  put  into  the 
Tientsin,  and  therefore  there  were  two  handlings, 
and  thero  was  ample  evidence  upon  whioh  the 
judge  believed  that  where  yon  handle  a  cargo  of 
this  kind  there  always  is  and  must  be  some 
wastage.  It  seems  to  me  that  fact  alone  would 
be  sufficient  to  displace  any  presumption  that 
might  arise  from  this  document  in  this  form,  that 
the  937  tone,  taken,  if  you  like  to  take  it,  as  the 
weight  that  came  out  of  Panoff 'a  Yard,  was  the 
weight  that  went  into  the  Tientsin,  If  that  pre- 
emption is  once  displaced,  then  it  becomes  a 
question  of  whether  the  shipowner  has  delivered 
the  cargo,  whatever  it  might  have  been,  and  the 
actual  weight  which  he  took  into  hie  ship.  It 
teems  to  me  that  there  was  ample  evidence  upon 
whioh  the  judge  could  find,  and  I  think,  if  he  had 
taken  the  name  view  of  the  bill  of  lading  he  would 


hare  found  that  the  shipowner  had  delivered  all 
that  was  given  to  him,  allowing  for  the  natural 
wastage  in  consequence  of  the  handling,  and  that 
view  of  the  judge  became  of  the  greatest  possible 
importance  for  the  reason  pointed  out  by  my 
Lord.  There  were  eight  handlings  of  this  cargo 
from  the  time  it  left  Hankow  to  the  time  it 
arrived  at  Newcastle,  the  weights  being  taken  at 
Hankow  and  at  Newcastle  respectively.  Taking 
the  view  that  the  judge  took  with  regard  to  the 
presumption  of  onus  arising  on  the  bill  of  lading, 
toe  expressly  and  purposely  excluded  the  two 
handlings  whioh  I  have  mentioned  at  Hankow. 
That  would  be  right  if  the  shipowner  were  bound  by 
the  statement  of  937  tons  shipped  on  the  Tientsin, 
but  it  is  wrong  ii  you  once  displace  that  as  a  find- 
ing of  the  quantity  binding  on  the  shipowner, 
because  yon  nave  to  take  into  account  that  there 
would  be  a  certain  amount  of  loea  in  putting  into 
lighters  and  taking  out  of  lighters  for  the  purpose 
of  shipment  on  the  Tientsin. 

For  these  reasons  I  think  the  jndge  did  not 
proceed  upon  the  right  principle  and  basis,  and 
therefore  I  see  no  difficulty  in  the  way  of  differing 
upon  his  finding  of  faot.  Lcoking  at  the  evidence, 
it  I  am  not  bound  by  the  judge's  finding  of  fact, 
I  should  have  no  hesitation  in  aaying  that 
the  result  ia  that  the  shipowner  baa  delivered 
what  was  giren  to  him  less  the  amount  that  was 
lost  by  wastage  in  the  various  handlings  of  this 
cargo  carried  in  bulk  aa  it  was,  and  therefore, 
according  to  all  the  evidenoe, necessarily  involving 
extraordinary  loss  by  wastage.  For  these  reasons 
I  think  that  judgment  should  be  entered  for  the 
defendants. 

ScBUTTOjr,  L.J.— I  have  come  to  the  same 
conclusion,  but  as  we  are  differing  from  the 
learned  judge  below,  and  as  we  have  been 
urgently  entreated  not  to  differ  from  him  on  a 
mere  question  of  faot,  I  think  it  right  to  state 
the  reasons  why  I  differ  in  my  own  words.  I 
should  be  very  slow  to  differ  from  a  judge  who, 
having  seen  the  witnesses  and  heard  the  evidence, 
on  a  pure  question  of  fact,  has  arrived  at  a  con- 
elusion,  because  I  might  have  oome  to  some 
different  conclusion,  and  I  think  that  the  court, 
before  it  differs  from  such  a  finding,  should 
be  clearly  satisfied  that  the  judge  has  acted  on 
some  wrong  principle  of  law,  or  that  it  can 
clearly  put  its  finger  on  a  specific  mistake  of 
fact  dearly  proved. 

This  action  is  one  for  dams  gee  for  short 
delivery  of  cargo,  and  the  case  made  by  the 
plaintiffs  was  that  937  tons  of  antimony  oxide 
were  put  on  board  the  defendants'  abip  at 
Hankow  and  that  861  tone  were  delivered  at 
Newcastle — a  shortage  of  76  tons.  The- judge 
has  said  that  53  of  those  76  tona  are  accounted 
for  by  the  wasting  nature  of  the  cargo,  and  be 
gives  judgment  for  23  tons  whioh  the  shipowner 
has  not  accounted  for.  The  plaintiffs  themeelvee 
made  some  allowance  for  wastage,  but  a  very  small 
amount.  The  cargo  is  by  its  nature  of  a  wasting 
character.  There  are  many  cargoes  which,  when 
put  on  board  a  ship,  yon  can  be  sure  from  their 
own  nature  will  oome  out  weighing  less  than  they 
went  in ;  sugar  will  leak ;  some  cargoes  will 
evaporate  their  moisture  and  weigh  less.  The 
beet  example,  of  course,  of  a  wasting  cargo  ia 
a  cargo  of  ice  .  yon  can  be  quite  certain  that 
ice  shipped  in  an  ordinary  ship  will  not  come 
ont  the  same  weight  as  it  went  in.    This  par* 
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ticular  cargo  of  antimony  oxide  wastes  for  this 
reason — a  great  part  of  ft  is  fine  duet.  If  it  ia 
shipped  wet,  some  of  it  adheres  to  the  sides  of 
the  vehicle  in  which  it  is  carried  or  the  vehiole 
in  which  it  is  shipped.  If  it  is  shipped  dry 
Borne  of  it  blows  away,  some  ia  carried  away  by 
the  pomps  in  bilge,  and  a  wastage  happens  at 
every  handling;  like  coaL  the  larger  lumpB  break 
up  and  become  smaller  and  make  dost  Obviously 
one  has  a  considerable  difficulty  when  one  tries  to 
prove  how  much  of  anoh  a  cargo  has  been  lost 
through  its  own  inherent  defects  or  nature  and 
how  much  haa  been  lost  by  the  shipowner  without 
any  oause  to  protect  him. 

The  first  thing  one  has  to  do  is  to  find  out  what 
quantity  was  shipped.  On  that  point  I  find  my 
first  clear  difference  with  the  judge.  As  I  read 
his  judgment  he  has  started  with  this — that  the 
bill  of  lading  state*  937  tons ;  that  that  ia  prima 
facte  evidence  that  937  tons  were  shipped,  and  the 
shipowner  most  account  for  the  shortage.  He 
begins  by  referring  to  Bmith  and  Co.  v.  Bedouin 
Bteam  Navigation  Company  (sup.),  and  says  that 
in  the  langusge  of  Lord  Halsbury,  L.O.  (1896) 
A.  C,  at  p.  76),  you  might  say  they  had  given  a 
bill  of  lading  for  937  tons  received :  "  If  that  fscfc 
is  once  established,  it  beoomes  the  duty  of  those 
who  attempt  to  get  rid  of  the  effect  of  that  fact 
to  give  some  evidence  from  whioh  yonr  Lordships 
should  infer  that  the  goods  were  never  on  board  at 
all."  Hecontinues  by  saying  that  the  defendant  has 
the  onus  upon  him  of  upsetting  the  primd  foci* 
case  that  he  received  937  tons.  Then  he  adds  at 
a  later  stage:  "I  do  not  think  there  has  been 
sufficient  evidence  given  for  me  to  say  that 
Mr.  Claughton  Scott  has  entirely  displaced  the 
evidence  from  the  bill  of  lading  that  937  tons 
were  shipped."  Therefore  it  seems  to  me  quite 
clear  that  the  judge  has  started  with  this  :  "  Here 
iB  a  bill  of  lading  which  is  primd  facie  evidence 
of  the  shipment  of  937  tons ;  the  shipowners  must 
displace  that  prima  facie  evidence."  Statements 
in  a  bill  of  lading  may  be  conclusive  evidence 
against  the  shipowner  ;  they  may  be  so  under  the 
third  olause  of  tbe  BUI  of  Lading  Aot  (18  &  19 
Vict.  c.  Ill)  where  they  are  Bigned  by  certain 
people  and  sued  on  by  certain  people  mentioned 
in  that  Bection.  They  may  be  so  when  other 
persons  for  value  have  acted  upon  the  statements 
and  when  an  estoppel  is  established  against  the 
shipowner  because  he  has  made  a  statement 
knowing  it  may  be  acted  on  by  another  person 
who  has  given  value  on  the  faith  of  the  state- 
ment. A  well-known  example  of  that  is  the  case 
of  Compania  Naviera  Vatconzada  v.  Churchill  and 
Sim  (10  Asp.  Mar.  Law  Cas.  177 ;  94  L.  T.  Rep. 
59;  (1906)  IK.  B.  237). 

If  the  statement  is  not  conclusive,  it  may  yet 
be  primd  fade  evidence,  so  that,  if  no  further 
evidence  is  given,  the  shipowner  is  bound  by  it, 
but  before  you  can  get  a  statement  either  to  be 
conclusive  evidence  or  to  be  primd  facie  evidenoe 
you  muBt  have  a  statement.  This  bill  of  lading 
is  "  937  tons,  a  quantity  said  to  be  937  tons,  weight 
unknown."  The  first  point  upon  which  1  should 
differ  from  the  judge,  although  I  do  not  gather 
that  his  attention  was  specifically  directed  to 
this  point,  is  that,  in  my  new,  the  bill  of  lading 
is  no  primd  facie  evidence  of  any  weight  at  all. 
I  put  to  counsel  in  the  course  of  the  case  a  case 
which  is  not  a  shipping  case,  a  box  tendered  to  a 
warehouseman  or  a  bank  with  a  receipt  "  one  box 


of  jewels,"  signed  by  tbe  warehouse  or  the  bank, 
"  received,  contents  unknown."  It  appears  to  me 
that  such  a  document  contains  no  statement 
whatever  as  to  contents.  The  form  of  signature 
repudiates  the  statement  which  is  made  by  the 
person  delivering  it,  and  says  :  "I  do  not  accept 
that  statement.  When  one  gives  a  bill  in  that 
form,  it  appears  to  me,  quite  apart  from  authority, 
that  you  could  not  say  it  was  any  primd  facie 
evidence  on  the  person  who  signed  it  stating  that 
the  weight  of  the  contents  were  unknown.  But 
for  tbe  argument  I  have  listened  to  I  should  have 
thought  that  that  was  the  dear  result  of  authorities, 
many  of  them  established  for  many  years.  It 
appears  to  me  to  be  what  Martin  and  Bramwell, 
BB.  said  in  Jeuel  v.  Bath  (»«p.),  what  Brett,  J. 
said  in  Lebeau  v.  General  Steam  Navigation  Com- 
pany (tup  ),  what  the  Privy  Council  said  in  the 
case  of  The  Ida  (32  L.  T.  Bep.  541),  and  the 
only  thing  I  can  find  to  contradict  it 
is  that  in  the  .Soottish  case  of  McLean  and 
Hope  v.  Fleming  (tup.),  where  in  fact  the  bill 
of  lading  had  in  it  the  words  "weight 
unknown,  the  House  of  Lords  did  not  refer  to 
those  words,  bat  treated  such  a  bill  as  if  it  might 
be  primd  facie  evidence.  The  raporter  oalled 
attention  in  a  note  to  the  fact  that  the  words 
"  weight  unknown  "  were  in  tbe  bill.  The  House 
of  Lords  do  not  refer  to  it,  and  I  cannot  believe 
that  they  meant  to  overrule  Martin  and  Bram- 
well, BB.  without  referring  to  them  in  any  way 
or  any  evidence  that  tbe  question  was  discussed,  I 
start,  therefore,  with  this,  and  this  is  where  in  tbe 
first  place  I  differ  from  tbe  judge.  He  starts 
with  the  bill  of  lading  as  primd  facie  evidence  of 
937  tons  shipped.  It  appears  to  me  that  the  bill 
of  lading  was  no  prima  facie  evidence  at  all. 

It  was  pressed  upon  us  that  it  would  be  very 
inconvenient  commercially  that  such  bills  of  lading 
should  not  be  evidence  of  the  quantity  shipped. 
It  is  a  very  true  observation,  and  the  answer  is 
that  some  nations  do  find  it  so  inconvenient  that 
they  have  legislated  to  make  a  bill  of  lading  prima 
facie  evidence  of  the  quantity  shipped,  and  they 
require  the  shipowner  to  state  the  quantity 
shipped  in  the  bill.  The  fourth  olause  of  the 
Harter  Aot  1893  in  the  United  States  haa  that 
effect,  and  there  is  a  similar  clause  in  the 
Dominion  of  Gunada  Water  Carriage  of  Goods  Aot 
1910  (9  A  10  Edw.  7,  c  61),  a.  9,  but  England  has 
not  yet  thought  it  necessary  to  insert  any  such 
clause  in  its  shipping  legislation.  If  there  is  no 
statement  in  the  bill  of  lading  which  ia  either 
conclusive  or  primd  facie  evidence  against  the 
shipowner,  the  shipper  starts  with  the  burden  of 
proving  what  quantity  was  put  on  board,  and  in 
this  case  the  shipper  is  able  to  do  this.  He  says : 
- 1  cannot  prove  what  was  put  on  board  the  anip 
the  Tientsin,  but  the  cargo  was  weighed  at  a  yard 
in  Hankow  and  it  there  weighed  937  tons ;  after 
that  weighing  took  place  the  cargo  was  carried 
down  in  some  9000  baskets  to  lighters,  tipped 
into  lighters  and  oarried  in  the  lighters  to  the 
ship,  taken  oat  again  in  baskets  or  some  form  of 
receptacle  and  tipped  into  the  hold."  If  one  baa 
to  start,  therefore,  with  the  weighing  at  Panoff's 
Yard  and  not  with  the  going  into  the  ship,  there 
are  two  handlings  which  follow  the  weight  of  937 
tons  and  come  before  the  cargo  is  put  into  the 
ship.  The  judge  in  his  judgment,  while  accepting 
the  position  that  each  handling  loses  weignt  in 
this  wasting  cargo,  has  said  that  he  considers  the 
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matter  apart  from  any  handling  at  Hankow  on 
board  the  Tientsin,  and  that  is  the  only  reason 
be  has  started  with  the  hill  of  lading  and  thought 
it  was  prima'  facie  evidence.  Onoe  the  bill  of 
lading  has  gone  as  prima  facie  evidence  there  are 
two  handlings  whioh  the  judge  has  not  considered, 
and  which,  if  included  at  the  rate  of  1  per  cent, 
and  mtiny  of  the  defendants'  witnesses  pat  the 
minimum  loss  for  handling  at  If  per  cent,  would 
account  for  the  difference  which  the  judge  has 
held  to  be  short  shipment.  Farther,  when  the 
jad^e  prcjoeede  to  speak  of- the  number  of  hand- 
hogs  he  only  speaks  of  four,  and  one  transit  in 
the  coasting  vessel.  That  oertainly  omits  two 
handlings  at  Newcastle.  Then  I  find  this  :  the 
judge,  as  I  think  through  an  error  of  law,  started 
with  the  bill  of  lading  as  evidence  of  the  cargo 
pot  on  board  the  ship,  when,  in  my  opinion,  it  u 
no  evidence,  and  has  disregarded  what  happened 
between  the  weighing  at  PanofFs  Yard  and  the 
patting  on  board  the  ship,  end  has  not  counted 
the  handlings  at  Newcastle.  Therefore  it  appears 
to  me,  aa  it  has  appeared  to  my  brothers,  that 
there  is  ample  material  for  accounting  for  the 
whole  of  the  shortage  by  the  wasting  nature  of 
this  cargo,  particularly  in  view  of  the  evidence, 
whioh  is  often  given  as  a  matter  of  form,  bat 
which  is,  at  the  same  time,  very  often  a  matter  of 
reality,  that  the  ship  bob  delivered  all  it  has 
reoeived. 

For  these  reasons — quite  agreeing  that  one 
should  not  differ  from  a  judge  on  a  matter  of 
fact  only— I  think  be  started  with  a  wrong  view 
of  the  law,  and  that  led  him  to  disregard  oertain 
matters  of  fact  whioh  he  ought  to  have  con- 
sidered, which  would  have  accounted  for  the 
23  tons  he  finds  to  be  the  shortage,  as  well  as  the 
53  tons  which  he  finds  to  be  wastage.  For  these 
redone   I  agree  that  the    appeal  should  be 
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"  Afrpeal  allowed. 

Solicitors  for  the  plaintiffs,  Ballantyne,  Clifford, 
and  Bett. 

Solicitors  for  the  defendants,  Btokes  and  Stokes, 
for  Cameron,  Maclver,  and  Co.,  Liverpool. 


HIGH  COURT  OF  JUSTICE. 

KING'S  BENCH  DITI8ION. 
July  30  and  31, 1917. 
(Before  Bailhachb,  J.) 
Fubnebs,  Witht,  and  Oo.  Limited  v.  Rkdk- 

HIAKTIBBOLAOKT  BaKCO  AND  OTHBB8.  (a) 
Foreign    ship   in    United    Kingdom  —  Charier- 
party — Baltic  and  White  Sea  time  charter — Ex- 
ception of  restraint  of  princes — Emergency  legis- 
lation of  country  of  owners  —  Performance  of 

By  a  charter-party  made  in  the  United  Kingdom 
on  the  lZth  Nov.  1916  the  defendants,  who 
were  the  Swedish  owners  of  a  steamer  called 
the  Z ,  of  3186  tons  gross  register,  chartered 
the  Z.  to  the  plaintiffs  for  a  period  of  six 
months.  The  steamer  was  to  be  employed  on 
vouaaes  between  certain  norts  all  of  which  were 
outside  Sweden.    The  charter  was  on  a  Baltic  and 

_ 

(a)  Reported  by  T.  W.  HOftSAJl,  Esq.,  B*rrteter-*t-L*#. 
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rr  rule  cstfi  itme  charter  jorm,  ana  coniatnea  an 
exception  of  restraint  of  princes.  The  owners  and 
the  master  were  Swdlish  subjects  ordinarily  resi- 
dent in  Sweden.  The  King  of  Sweden,  in  the 
exercise  of  a  power  given  to  him  by  the  Swedish 
emergency  legislation,  made  decrees  prohibiting 
Swedish  ships  of  more  than  200  tons  gross  register 
from  carrying  goods  for  freight  between  ports  out- 
side Sweden.  On  the  16th  Nov.  1916  the  ship 
loaded  a  cargo  of  coal  at  Barry,  under  the  charter- 
party,  for  Genoa.  She  went  one  voyage  to  Genoa 
and  delivered  the  coal.  She  then  returned  to 
Cardiff,  and  the  plaintiffs  proposed  to  load  another 
cargo  of  coal  for  carnage  to  Italy.  This  was 
objected  to  by  the  defendants  on  the  ground  (inter 
aha)  of  the  Swedish  emergency  legislation,  and 
they  (the  defendants)  refused  to  proceed  with  the 
time  charter. 

Held,  that  there  may  be  a  restraint  of  princes  where 
the  restraint  can  operate,  and  can  only  operate  in 
the  case  of  a  ship,  upon  the  owners  or  the  master ; 
and  it  is  a  case  of  restraint  of  princes  if  the  per- 
formance of  the  contract  will  render  the  owners  or 
the  master  liable  to  pains  and  penalties — imprison- 
ment and  fine — ana  the  owners  and  the  master  are 
within  ihe  jurisdiction  of  the  Sovereign  or  Govern- 
ment by  whose  law  the  performance  of  a  particular 
contract  is  illegal.  The  defendants  were  entitled 
to  rely  upon  the  exception  of  restraint  of  princes. 
Judgment  for  the  defendants. 

Observations  of  Bramwell,  B.  in  Rodocanachi  v. 
Elliott  (2  if  or.  Law  Cos.  0.  8.  399  ;  31  L.  T. 
Rep.  239;  L.  Rep.  9  C.  P.  618)  and  of  the 
Court  of  Appeal  in  Sanday  v.  British  and 
Foreign  Marine  Insurance  Company  (13  Asp. 
Mar.  Law  Cos.  116;  113  L.  T.  Rep.  407; 
(1915)  2  K.  B.  781)  applied. 

Tbial  of  action  in  the  Commercial  List  before 
Bailhache,  J.  without  a  jury. 

The  defendants  were  Swedish  subjects  ordi- 
narily resident  in  Sweden.  They  were  the 
ownerB  of  the  steamship  Zamora,  which  was  char- 
tered by  the  plaintiffs  on  a  Baltic  and  White 
Sea  time  charter  form  for  six  months,  to  be 
emplojed  on  voyages  between  certain  ports,  all 
of  which  were  outside  Sweden.  The  defendants 
objected  to  the  steamship  going  to  Italy  with  a 
cargo  of  coal,  upon  the  ground  (inter  alia)  that 
such  voyage  contravened  Swedish  emergency 
legislation,  and  they  refused  to  allow  the  plain- 
tiffs to  have  any  further  use  of  her.  The  plain- 
tiffs brought  an  action  to  restrain  the  defendants 
from  using  the  ship  otherwise  than  in  accordance 
with  the  terms  of  the  charter-party.  The  defen- 
dants relied  upon  the  exception  of  restraint  of 
princes  provided  for  in  the  charter-party. 

The  facts  are  fully  indicated  in  the  headnote 
and  the  judgment 

Leek,  K.O.  and  R.  A.  Wright  for  the  plaintiffs. 
— The  •hip  was  in  or  about  to  come  into  the 
United  Kingdom.  It  was  therefore  outside 
Swedish  territorial  limits  and  free  from  any 
Swedish  control*.  The  prohibition  by  Swedish 
law  does  not  operate  as  a  restraint  of  prinoee, 
within  the  meaning  of  the  charter-party,  where, 
as  in  thiB  case,  the  ship  was  outBide  Swedish 
territorial  HmitB. 

Dunlop  for  the  defendants.— Admitted  that  it 
is  law  that  the  mere  fact  that  a  oontraot  is 
illegal  by  the  law  of  a  foreign  State  to  whioh  one 
of  the  contracting  parties  is  a  subject  will  not 
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make  tbat  oontrsot  illegal  or  unenforceable  if  it 
it  an  English  contract  to  be  construed  and 
enforced  according  to  English  law.  But  the 
defendanta  rely  npon  the  exception  of  restraint 
of  princes.  To  constitute  restraint  of  princes  it 
is  enough  that  the  owners  and  master  are 
Swedish  subjects  and  amenable  to  the  Swedish 
oriminal  law  in  the  event  of  their  disobeying  the 
prohibition.  ^He  referred  to  dicta  of  the  Court 
of  Appeal  in  Sunday  v.  Biituh  and  Foreign 
Marin*  Ingurance  Company  (13  Asp.  Mar.  Lew 
Ce#.  116 ;  113  L.  T.  Rep  407 ;  (1915)  2  K.  B  781) ; 
also  of  Bramwell,  B.  in  Rodoeanachi  v  Elliott 
(2  Mar.  Law  Gas.  O.  S.,  399;  31  L.  T.  Rep.  239; 
L  R*p.  9  0  P.  518)  ] 

Bailhaohb,  J.  —  On  the  13th  Nov.  1916 
the  Swtdish  owners  of  a  steamer  called  the 
Z  amor  a  made  a  six  months'  time  charter  with 
the  plaintiffs,  Messrs.  Fa  mess,  Withj.  and 
Go.  The  steamer  was  then  in  the  United 
Kingdom,  or  shortly  to  come  into  the  United 
Kingdom,  and  she  was  to  be  employed  during 
the  six  months  on  voyagee  within  certain 
limits.  It  is  sufficient  for  my  purposes  to  Bay 
tbat  all  those  limits  were  outside  the  kingdom  of 
Sweden.  The  charter  was  on  a  Baltic  and  White 
Sea  time  charter  form,  with  whioh  by  this  time 
we  are  all  very  familiar;  and  in  clause  14, 
amongst  the  exceptions,  there  was  an  exception 
of  restraint  of  princes. 

It  appears  that  there  was  existing  si  this 
time,  at  the  date  of  the  obarter,  some  emergency 
legislation  in  Sweden,  which  apparently  is  very 
similar  in  form  to  our  own  emergency  legislation  ; 
power  is  given  to  the  King  of  Sweden  to  make 
certain  proclamations  and  regulations,  end  then 
he,  under  the  statute  giving  him  that  power, 
makes  these  proclamations.  He  has  made  pro- 
clamations and  regulations — decrees  I  think  they 
are  called — and  No.  271  and  No.  273  are  the 
material  ones  for  this  purpose.  By  decree  No.  271 
it  is  provided  that  "  goods  shall  not  be  carried 
between  places  outside  the  kingdom  by  Swedish 
veseeln  of  a  gross  tonnage  of  200  tons  register 
or  more." 

Tbe  effect  of  that  was  to  prevent  the  carriage 
of  goods  between  portB  neither  of  which  is  in  the 
kingdom  of  Sweden.  Then,  by  decree  No.  273, 
there  is  a  regulation  against  making  time 
charters  for  a  longer  period  than  six  months. 
If  I  had  been  left  alone  to  read  those 
two  decrees  together.  I  should  not  myself 
have  thought  tret  No.  271  was  applicable 
to  No.  273.  1  should  have  thought  myself 
that  No.  271  referred  to  voyage  charters  and 
No.  273  referred  to  time  charters;  and  there 
might  be  a  time  obarter  for  six  months  whioh 
kept  or  might  keep  tbe  vessel  for  tbe  whole  of 
those  Bix  months  outside  Swedish  waters.  Mr. 
Schonmeyer,  a  Swedish  advocate,  has  given 
evidence  here  tbat  the  effect  of  the  Swedish  law 
is  that  No.  271  and  No.  273  most  be  read 
together ;  and,  although  you  may  in  a  time- 
chartered  ship  carry  goodH  outside  the  kingdom 
of  Sweden,  one  of  the  ports  between  which  you 
carry  the  goods  must  be  a  Swedish  port  It  may 
be  so  ;  and  at  any  rate  for  my  purpose,  as  he  is 
tbe  only  witness  called  before  me  as  to  the 
Swedish  law,  I  mast  accept  what  he  Bays  upon  I 
that  matter,  having  no  evidence  to  the  ©ontrary. 

Now,  the  vessel  was  chartered  in  this  country. 
The  contract  is  an  English  contract,  and  no  ' 


doubt  has  to  be  construed  according  to  English 
law.  She  did  go  on  one  voyage  to  Genoa,  and 
the  owners  then  objected,  not  upon  the  ground 
that  there  w.<«  any  restraint  of  prince*  at  all,  but 
upon  tbe  ground  of  tbe  danger  whioh  the  snip 
incurred  in  navigating  the  waters  between 
this  country  and  Italy.  It  was  upon  that 
ground  tbat  the  owners  at  first  declined  to 
proceed  with  the  time  charter.  They  did  not 
state  the  restraint  of  princes  point  until  a  later 
date.  But,  of  course,  if  they  have  tbe  restraint 
of  prinoes  point,  and  can  rely  upon  it,  they  can 
justify  their  refusal  to  proceed  with  the  obarter. 
party  upon  any  ground  which  existed  at  the  time 
and  whioh  is  in  fact  a  good  justification  for  their 
refusal. 

It  is  conceded  by  Mr.  Danlop  and  is,  I  think, 
quite  clear  law,  that  tbe  mere  fact  that  a  contract 
is  illegal  by  the  law  of  a  foreign  State  to  which 
one  of  tbe  contracting  parties  is  a  subject  will 
not  make  that  contract  illegal  or  unenforceable  if 
it  is  an  English  oontractto  be  construed  according 
to  English  law  and  to  be  enforced  according  to  the 
law  of  this  country.  Therefore,  if  it  were  not  for 
tbe  exoeptioo  of  restraint  of  princes,  the  8wedish 
owners  in  this  oase  oould  not  rely  npon  the  tact 
thst  tbis  charter-party  is  illegal  aooording  to 
Swedish  law.  Bat  tbey  have  the  words  "  restraint 
of  prinoes." 

I  was  for  some  time  in  doubt  whether  the 
restraint  arises  from  a  foreign  law;  and  the 
foreign  Government,  against  whose  law  the  con- 
tract is  intended  to  be  performed,  is  not  in  a 
position  to  stop  the  performance  of  the  contract 
by  foroe,  and  by  force  applied  to  the  subject- 
matter  of  tbe  oon tract— that  is.  in  this  case, 
either  to  the  ship  or  tbe  cargo.  I  am  not  aware 
myself  of  any  case  in  whioh  there  has  been  an 
instance  of  restraint  of  prinoes  in  whioh  tbe 
foreign  Government  hae  not  been  in  a  position  to 
enforce  the  restraint  by  actual  physical  action 
upon  tbe  subject-matter  of  the  contract— the 
ship  or  the  cargo.  Bat  Mr.  Dunlop  has  referred 
me  to  a  good  many  expressions  in  the  well-known 
case  of  Sanday  v.  British  and  Fortiori  Marine 
Inntrame$  Company  (ubi  sup.),  whioh  was  decided 
last  year,  I  think,  in  the  House  of  Lords,  and 
certainly  to  expressions  in  the  judgment  of 
Bray,  J.  in  that  oase  and  in  the  Court  of  Ap- 
peal, and  of  the  Lord  Chief  Justice  —  and, 
indeed,  to  my  own  expressions  — and,  in  parti- 
cular, to  some  expressions  in  the  judgment  of 
Bramwell.  J.  in  the  case  of  Rodoeanachi  t. 
EUioU  (31  L.  T.  Rep.  239 ;  L.  Rep.  9  0.  P.  518) 
which  are  material 

Putting  all  those  expressions  together,  it  seems 
to  me  that  a  number  of  judges  have  said  this : 
that  you  may  have  a  restraint  of  prinoes  where 
tbe  restraint  can  operate,  and  can  only  operate  in 
the  oase  of  a  ship,  upon  the  owner  or  tbe  master ; 
and  it  is  a  case  of  restraint  of  prinoes  if  the  par. 
formance  of  the  oontraot  will  render  the  owner  or 
tbe  master  liable  to  pains  and  penalties — im- 
prisonment and  fine — and  the  owner  and  the 
master  are  within  the  jurisdiction  of  the  sovereign 
Government  by  whose  law  the  performance  of  a 
particular  contract  is  illegal. 

I  doubt  whether  this  is  not  carrying  restraint 
of  princes  further  than  it  has  ever  been  carried 
before;  certainly  further  than  it  has  ever  been 
carried  in  any  reported  case  of  which  I  have  any 
knowledge.   But  it  seems  to  me  to  follow  from 
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the  observations  made  by  Bramwell*  LkJ.  in 
Rodooanachi  r.  Elliott  (uh<  swp).  end  from  the 
observations  made  by  the  Court  of  Appeal  in 
oan<*ai/  v.  xjritva/i  ana,  r  orexgn  Marine ■  i^nurance 
Company  (uW  tup.). 

The  result,  although  this  may  be  no  extension 
of  the  doctrine,  ia  that  the  plaintiffs'  oaae  faila, 
and  there  must  be  judgment  for  the  defendante. 

Judgment  for  defendants. 

Solicitors  for  the  plaintiffs,  Downing,  Handcoek, 
MidduUm,  and  Levcis. 

Solicitors  for  the  defendants,  Thain  Davidson 


PROBATE,  DIVORCE,  AND  ADMIRALTY 

DIVISION. 

ADMIBALT?  BUSINESS. 

If  ay  8  and  9, 1917. 

(Before  Hill,  J.  and  Elder  Brethren  of  the 
Trinity  House.) 

Tbb  Jbsbib  and  Thi  ZaA.RLA.HD.  (a) 
Collision — Steamship  at  ancJtor  broken  adrijl  by 
another  and  driven  into  a  third  steamship  at 
anchor — Action  for  damage  by  the  steamship  at 
anchor  against  the  steamship  broken  adrift  and  the 
third  steamship — Both'defendants  held  to  blame. 
The  plaintiff*'  steamship,  which  was  at  anchor,  wax 
run  into  by  another  steamship  which  had  been  at 
anchor,  but  which  had  been  broken  .adrift  by  a 
third  steamship.  The.  plaintiff  steamship  sued  the 
steamship  which  collided  with  her  for  the.  damage 
she  had  sustained,  and,  on  that  vessel  alleging  thai 
it  was  the  fault  of  the  third  steamship  which  had 
collided  with  the  first  defendant,  the  plaintiff  vessel 
joined  the  third  vessel  as  defendant.  On  the  trial 
of  the  action  against  both  defendants  it  was  proved 
that  the  plaintiff  vessel  was  at  anchor  showing 
proper  anchor  lights;  that  the  first  defendant,  the 
vessel  which  had  been  lying  to  her  pert  anchor, 
ought  to  have  had  her  starboard  anchor  so  placed 
that  it  could  be  let  go  at  once,  whereas  in  fact  it 
took  eight  to  ten  minutes  to  let  it  go;  and  ought  to 
have  made  use  of  her  engines  sooner.  The  second 
defendant  admitted  that  she  was  to  blame  for  the 
collision  with  the  first  defendant,  but  alleged  that 
the  collision  between  the  first  defendant  and  the 
plain/iff  was  not  a  result  of  the  negligence  which 
caused  the  collision  between  the  two  defendants. 
Held,  that  the  plaintiffs  were  entitled  to  recover 
against  both  defendants,  on  the  ground  that  the 
second  defendant  had  set  the  first  defendant  adrift, 
and  that  the  collision  with  the  plaintiff  was  the 
consequence  of  the  first  defendant  being  set  adrift  ; 
and  that  the  first  defendant  was  to  blamc,bccau*e  it 
had  not  been  shown  that  the  collision  could  not  have 
been  avoided  by  the  exercise  of  reasonable  skill  and 
care  on  her  part. 

Dakagb  actio*. 

The  plaintiffs  were  the  owners  of  the  steamship 
Carbo  I. ;  the  defendants  were  the  owners  of  the 
steamship  Jessie  and  the  owners  of  the  steamship 
Zuxnland.  The  owners  of  the  Carbo  I.  first  sued 
the  owners  of  the  steamship  Jessie,  and,  on  the 
owners  of  that  Teasel  alleging  that  the  oollision 
between  the  Jessie  and  the  Carbo  7.  was  caused 
by  the  Zaanland  colliding  with  the  Jessie,  the 
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owners  of  the  Varbo  I.  joined  the  owners  of  the 
Zaanland  as  defendants  in  the  action  they  bad 
brought  against  the  Jessie  alleging  that  the 
oollision  between  the  Carbo  I.  and  the  Jessie  was 
caused  by  the  negligence  of  those  on  the  Jetsie 
or  the  Zaanland  or  by  their  joint  negligence. 

The  oaae  made  by  the  plaintiffs  was  that  shortly 
before  2  am.  on  the  1st  Aug.  1916  the  Carbo  I., 
a  steel  screw  steamship  of  1379  tons  gross  and 
841  tons  net  register,  250ft.  long,  manned  by 
a  Crew  of  nineteen  hands  all  told,  was,  whilst  on  a 
voyage  from  Rouen  to  Blyth  in  water  ballast,  in 
the  Downs  off  Deal.  The  wind  was  very  light 
and  variable,  the  weather  was  fine  and  clear,  bat 
dark,  and  the  tide  was  setting  to  the  northward 
and  eastward  and  running  strong.  The  Carbo  I. 
was  at  anchor,  beading  about  S.S.  V7.  She  carried 
the  regulation  lights  for  a  vessel  at  anchor, 
whioh  were  being  duly  exhibited,  one  forward  and 
one  aft,  and  were  burning  brightly,  and  a  good 
anchor  watch  was  being  kept  on  board  of  her. 

In  these  ciroumstancea  those  on  board  the 
Oarbo  I.  particularly  noticed  the  two  anohor 
lights  of  the  Jetsie,  distant  about  five  ships' 
lengths  and  bearing  from  two  to  three  points  on 
the  port  bow,  apparently  angled  a  little  to  the 
south-westward,  and  coming  nearer  to  the 
Carbo  I.  The  Jesiie  continued  to  approach, 
apparently  increasing  her  angle  and  moving 
farther  to  the  westward  and  with  her  starboard 
side  about  amidships  struck  the  stem  of  the 
Carbo  1^  doing  her  considerable  damage. 

Those  on  the  Oarbo  I.  charged  those  on  the 
Jetsie  with  bad  look  oat  and  with  failing  to  keep 
clear  of  the  Carbo  J^and,  in  the  alternative, 
alleged  that  the  Zaanland  was  so  negligently 
navigated  that  the  came  into  collision  with  the 


Jetsie,  whioh  was  at  anohor,  causing  her  to 
into  oollision  with  the  Carbo  I. 

The  owners  of  the  Jetsie  denied  that  the  colli- 
sion was  caused  by  their  negligence  or  that  of 
their  servants,  and  alleged  that  shortly  before 
1  a.tn.  6M.T.  on  the  1st  Aug.  the  Jessie,  a  steel 
screw  steamship  of  2256  tons  gross  and  1445 
tons  net  register,  of  about  280ft.  in  length,  whilut 
in  the  course  of  a  voyage  from  Genoa  to  West 
Hartlepool,  laden  with  a  cargo  of  iron  ore  for  the 
Ministry  of  Munitions  and  manned  by  a  crew  of 
twenty. two  hands  all  told,  was  brought  up  in  the 
Downs  about  abreast  of  Kingadown  awaiting 
orders.  The  weather  was  fine  and  clear,  the  wind 
abont  W  8.W.,  light,  and  the  tide  ebb,  setting  to 
the  northward  with  a  force  of  about  three  to  roar 
knots.  The  Jessie  was  lying  riding  securely  to 
her  port  anohor  with  her  head  to  the  tide.  Her 
regulation  anohor  lights  were  being  duly  exhibited 
and  were  burning  brightly,  and  a  good  look-oat 
was  being  kept  on  board  of  her. 

In  these  cu  on  instances  the  steamship  Zaanland 
was  so  negligently  navigated  that  she  oame  into 
collision  with  the  Jessie,  breaking  her  adrift  and 
causing  her  considerable  damage.  The  engines 
of  the  Jessie,  which  steamship  was  unable  to  get 
out  her  starboard  anchor  owing  to  the  damage  to 
her  tackle,  were  at  once  ordered  to  be  put  full 


speed  ahead  as  soon  ae  possible,  and  ber  helm 
pal  hard-a-port,  bat  before  the  Jetsie  could  be  got 
under  oontrol  she  drifted  witn  the  tide  into  colli- 
sion with  the  anchored  steamship  Cor&o  I.  The 
Jetsie  with  her  starboard  side  amidships  struck 
tbe  atom  of  the  Carbo  I.,  causing  and  sustaining 
damage. 
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The  collision  between  the  /mm  end  the  Carbo  I. 
was  a  oon sequence  of  the  collision  between  the 
Je$*ie  end  the  Zaanland,  end  oonld  not  here  been 
by  the  exercise  of  reasonable  and  ordi- 
e  and  skill  on  the  pert  of  those  on  the 


The  owners  of  the  Zaanland  by  their  defence 
admitted  that  the  collision  between  the  Zaanland 
and  the 


ttie  was  solely  caused  by  the  negligent 
of  the  Zaanland,  bnt  tbey  denied  that 
»tweim  the  Jessie  and  the 
Carbo  I.  was  caused  by  the  collision  between  the 
Zaanland  and  the  Jeeete. 

They  alleged  that  shortly  before  12.37  &  m.  on 
the  1st  Aug.  1916  the  Zaanland,  a  screw  steamship 
of  5470  tone  gross  and  3626  tone  net  register, 
manned  by  a  crew  of  thirty-fire  hands,  was  in  the 
DownB.  The  weather  was  fine  and  clear,  but  there 
was  thick  smoke  on  the  water.  There  was  no 
wind,  and  the  tide  wu  flood  of  the  force  of  about 
two  to  two  and  a  balf  knots.  The  Zaanland  wes 
steering  about  N.  20  degrees  E.  true,  and,  with 
engines  stopped,  wee  proceeding  to  en  anchorage 
and  was  making  very  little  way.  The  regulation 
under  way  lights  were  being  duly  exhibited  and 
were  burning  brightly,  and  a  good  look-out  was 
being  kept. 

In  these  ciroumstanoes  two  anobor  lights  of  the 
steamship  Jessie,  which  had  been  obaoored  by  e 
steamer  which  the  Zaanland  was  following,  were 
seen  about  300  yards  ahead.  The  helm  of  the 
Zaanland  was  at  once  put  hard-a-port,  but  she  had 
too  little  way  on  to  answer  her  helm  sufficiently 
to  go  clear  of  the  Jessie,  end  just  before  the 
collision  the  eu crinee  were  Dut  full  8 Deed  ahead 
and  the  helm  hard-e-starboard  to  throw  her 
quarter  clear.  Notwithstanding  these  manoeuvres, 
her  port  aide  about  amidships  grazed  against  the 
port  bow  of  the  Jessie.  The  Zaanland  sustained 
some  damage  and  caused  little  damage  to  the 
Jessie. 

Those  on  the  Zaanland  alleged  that  the  col- 
lision between  the  Je$ti»  and  the  Carbo  I.  wee 
caused  by  the  negligence  of  those  on  the  Jessie 
in  not  keeping  a  good  look-ont  and  in  not  keeping 
clear  of  the  Oarbo  J. 

B.  H.  'Bailoch  for  the  plaintiffs,  the  owners  of 
the  Carbo  J. 

A.  D.  Bate+on,  E.G.  end  D.  Stephen*  for  the 
!  of  the  Jessie. 


Laing,  K.C.  and  C.  B.  Dunlop  for  the  defen- 
dants the  owners  of  the  Zaanland. 

Hill,  J.— The  collision  in  this  case  took  place  in 
the  Downs  at  2  a.m.  (summer  time)  on  the  let  Aug. 
1916,  between  the  steamship  Carbo  I.  and  the 
steamship  Jessie.  The  weather  was  fine  and 
clear,  the  wind  very  light,  and  tbe  tide  ebb  run* 
ning  to  the  northward  and  eastward  of  the  force 
of  three  to  four  knots.  The  Carbo  I.,  a  steam- 
ship  of  1379  tons  gross,  was  at  anchor  heading  to 
the  tide.  The  Jessse,  a  uteamer  of  2256  tons  gross, 
which  was  at  the  moment  of  collision  in  motion, 
collided  with  the  Carbo  I,  the  Jetti*  with  her 
Btarboard  side  about  amidships  striking  the  stem 
of  the  Carbo  I.  The  Carbo  I.  originally  sued  the 
Jo$$ie  alone.  Tbe  /sane  pleaded  that  the  collision 
could  not  be  avoided  by  tbe  exercise  of  reason- 
able skill  and  care  on  ber  pert;  tbet  tbe  Jeitie 
had  herself  been  at  anchor;  that  tbe  steamshii 

collided  with  be 


broken  heredrift;  that  tbe  tide  bad  carried 
down  on  to  the  Carbo  I.;  end  that  tbe 
bad  done  everything  that  it  was  possible  for  her 
to  do  to  prevent  that  happening,  bat  it  was,  so 
far  as  she  was  concerned,  inevitable. 

Upon  this  the  plaintiffs  joined  the  owners  of 
the  Zaanland  as  defendants,  and  olaimed  against 
them  in  the  alternative,  alleging  that  the  negli- 
gence of  the  Zaanland  caused  the  Jessie  to  collide 
with  the  Carbo  I.  Tbe  owners  of  the  Zaanland 
admitted  that  the  collision  between  tbe  Zxanland 
and  the  Jeeeie  wee  doe  to  tbe  negligenoe  of  the 
Zaanland,  bnt  denied  tbet  the  oollision  between 
the  Carbo  I.  end  tbe  Je*$io  wee  caused  by  the 
oollision  between  the  Zaanland  and  tbe  Jeuis,  and 
said  that  it  wee  doe  to  the  negligence  of  the 
Je*»i*  in  not  avoiding  the  Carbo  I. 

The  question  I  have  to  try  is  whether  the 
plaintiffs  have  established  their  case  against  the 
Jettie  or  their  case  against  the  Zaanland,  or,  it 
may  be,  against  both.  It  can  hardly  be,  and  was 
not  really,  suggested  that  a  case  has  been  esta- 
blished against  neither.  No  doubt  tbe  trial  in 
such  cases  resolves  itself  into  a  struggle  between 
the  two  defendants,  each  seeking  to  throw  the 
blame  upon  the  other.  But  it  remains  none  the 
less  a  thai  of  the  question  whether  the  plaintiffs 
bare  established  e  oaae  against  both  or  against 
one  and  whioh  of  the  defendants. 

The  evidence  oonsiete  in  tbe  log  of  the  Carbo  1. 
the  chief  officer's  log  and  engineer's  log  of  the 
Jessie,  the  evidence  taken  before  an  examiner  of 
four  witnesses  from  the  J  eerie,  end  tbe  bridge 
book  end  engine-room  log  of  tbe  Zaanland.  The 
evidence  bee  to  be  considered  together  with  tbe 
admissions  in  the  pleadings. 

The  folio  wings  facte  are  proved  or  admitted 
and  ere  beyond  question  :  That  the  Gar  bo  J.  was 
at  anchor  with  her  anchor  lights  duly  exhibited  ; 
that  the  Jeesie  collided  with  the  Carbo  /.;  that 
the  Jessie  wee  et  the  time  of  the  oollision  in 
motion— I  do  not  say  under  oontrol,  but  in 
motion— and  was  carried  by  the  tide  down  upon 
the  Carbo  I. ;  and  that  tbe  oollision  between  the 
Jessie  and  the  Zaanland  was  due  to  the  negligence 
of  tboee  on  board  the  Zaanland.  A  question  of 
fact  much  debated  between  the  Jessie  and  the 
Zaaland  was  as  to  the  interval  which  elapeed 
between  the  two  collisions.  The  log  books  of  the 
Jessie  make  it  fifteen  minutes,  and  the  witnesses 
from  the  Jessie  put  it  et  the  same,  or  et  ten 
minutes. 

The  oonclosion  at  wbioh  I  have  arrived,  with 
the  assistance  of  tbe  Trinity  Masters,  is  tbet  it 
cannot  have  been  anything  like  so  much.  Tbe 
Jessie  was  anchored  some  500  yards  from  the 
Carbo  I.,  whioh  was  astern  of  her,  but  somewhat 
on  tbe  starboard  quarter ;  the  tide,  whioh  wee 
setting  from  the  J  eerie' e  position  et  anchor 
towards  the  Carta  I.'e  position  at  anchor,  was 
running  at  three  to  four  knots— i.e.,  et  e  rate 
whioh  would  carry  the  Jessie,  if  free,  to  the 
Carbo  I.  in  four  to  five  minutes;  the  Jettie 
whioh,  when  et  anobor,  wee  lying  beading  to  the 
tide  with  50  fathoms  to  her  port  anchor,  was 
struck  by  the  Zaanland  in  the  port  bow  end 
knocked  pretty  we  II  athwart  the  tide;  the  brake 
cf  the  windlass  was  broken  and  the  port  cable  ran 
out,  with  the  result  that  the  tide  would  drift  tbe 
Jessie  to  the  length  of  tbe  oable,  some  70  fathoms 
or  140  yards,  towards  the  Geroo  L,  end  efter  e 

*  the  cable  parted, 
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and  the  cable  with  its  anchor  was  loet.  Thin 
could  only  hare  taken  a  Terr  short  time— the 
witnesses  pat  it  at  a  couple  of  minutes — and  the 
/erne  would  then  be  only  some  350  yards  from 
tbe  Car 60  J.,  in  a  tide  which  would  carry  her 
that  distance  in  abont  three  minutes.  These 
considerations  lead  me  to  the  conclusion  that  the 
interval  between  tbe  two  collisions  cannot  hare 
been  more  than  five  mine  tea,  I  should  add  tbat 
the  times  in  the  log  on  which  counsel  for  the 
Zaanland  relies  are  impossible  times,  at  least  so 
so  far  as  the  engineer's  log  is  concerned.  It  tbe 
engines  were  going  fall  speed  ahead  for  ten 
minutes  the  collision  oonld  not  hare  happened, 
but  if  you  cannot  rely  on  tbe  ten  minutes  you 
cannot  rely  on  any  of  the  times. 

Tbe  facts  admitted  and  found  are,  then,  these  : 
The  Zaanland  by  negligence  breaks  the  Jeuie 
adrift;  some  fi»e  minutes  afterwards  the  Jeeeie 
collides  with  the  Carbo  I. ;  the  Carbo  I.  is  at 
anchor  with  proper  light*.  In  my  opinion  that 
is  primd  fatne  evidence  in  the  plaintiffs'  favour 
against  both  the  Zaanland  and  the  /satis,  and 
each  of  them  is  called  on  to  show  that  they  were 
not  negligent,  or,  if  negligent,  their  negligence 
did  not  cause  or  contribute  to  the  collision.  It 
is  a  prima  faci*  case  against  the  Jteeie,  because 
tbe /cam,  in  motion,  has  collided  with  the  Cor 60 I. 
at  anchor.  It  is  a  primd  facie  case  against  the 
Zaanland  because  the  Zaanland't  admitted  negli- 
gence has  set  adrift  the  Jettie,  and  in  a  very  short 
time  the  tide  carries  the  /saris  on  to  the  Carbo  I. 
To  meet  that  prt'md  facie  case  the  Jeeeie  says  ; 
•*  I  was  not  negligent.  There  was  nothing  I  oould 
do.  I  could  not  let  go  my  starboard  anchor;  it 
was  on  the  forecastle  head  and  ooald  only  be  let 
go  if  it  could  be  lifted  oat  by  the  crane  anc  [outfall, 
but  two  of  the  blocks  of  the  oatfall  were  broken 
by  the  first  collision  ;  and  anyhow,  if  I  had  been 
able  to  let  go  the  starboard  anohor  it  would  not 
have  brought  tbe  /satis  up  before  she  struck  tbe 
Carbo  I.  Secondly,  I  pot  my  engines  foil  Bpeed 
within  a  couple  of  minutes,  as  soon  as  it 
1  found  that  the  starboard  anchor  could  not  be 
used,  and  pot  the  helm  hard-a-port  to  throw  my 
stern  clear,  bat  before  the  collision  oonld  be 
avoided  the  tide  carried  me  down  on  to  the 
Carbo  J."  Therefore,  say  they,  once  the  Jeeeie 
w;ia  adrift  the  collision  was  inevitable,  and  the 
Zaanland' »  negligence  broke  the  /satis  adrift. 
The  Zianland  says  that  the  /easts  ought  not  to 
have  bad  the  starboard  anchor  in  each  a  position 
that  it  ooald  not  be  let  go  at  onoe  (admittedly, 
even  if  the  catf  all  was  not  damaged,  it  would  bake 
eight  to  ten  minutes),  and  if  it  had  been  let  go  at 
onoe  the  second  collision  would  have  been  avoided. 
Secondly,  they  say  that  a  timely  use  of  the  engines 
must  have  avoided  the  collision,  for  all  that  was 
needed  was  that  the  Jeetie  should  travel  forward 
about  half  her  own  length. 

These  contentions  raise  points  upon  which  I 
have  naturally  to  rely  very  much  upon  tbe  advice 
of  tbe  Trinity  Masters,  and  they  advise  me  as 
follows :  As  to  the  J  te  tie's  anohor,  when  a  ship 
like  the  Jeerie  is  at  anchor  to  a  single  anchor  in  a 
place  like  the  Downs,  ordinary  oareful  seamanship 
requires  that  the  second  anchor  shoold  be  so 
placed  that  it  can  be  let  go  at  onoe  if  the  necessity 
arises,  and  that  it  is  contrary  to  such  seamanship 
to  have  the  anchor,  as  here,  so  placed  that  it  must 
take  eight  to  ten  minutes  to  get  it  oot ;  and  that 
this  rule  of  seamanship  applies  equally  whether 


the  ship  at  anchor  has  steam  handy  or  not.  But 
they  further  advise  me  that  supposing  the  star- 
board anohor  to  have  been  in  Buoh  a  position  tbat 
it  oould  be  let  go  at  onoe,  and  supposing  it  to  hare 
been  let  go  at  onoe— <.«.,  immediately  the  port 
anohor  was  lost— tbe  utmost  tbat  can  be  said  is 
that  it  might  have  avoided  the  collision ;  it 
cannot  be  affirmed  that  it  would  have  avoided  tbe 
collision. 

As  to  the  Jeetie' e  engines,  they  advise  me  that 
a  more  instant  use  of  the  engines  might  have 
avoided  the  collision,  but  having  regard  to  tbe 
shortness  of  the  time  and  the  strength  of  the  tide, 
it  cannot  be  affirmed  that  it  would  have  avoided 
the  collision. 

I  accept  this  advioel  Bat  in  applying  it  I 
must  remember  that  some  allowanoe  must  be 
mude  for  those  on  board  the  Jeetie  in  considera- 
tion that  they  had  just  been  in  collision  with  the 
Zaanland.  Negligence  is  want  of  proper  skill  and 
care  in  the  particular  cirou instances,  and  one  of 
the  oiroumstances  is  the  fact  tbat  the  Jeuie  is 
suddenly  pat  in  a  position  of  difficulty  by  the 
fault  of  the  Zaanland. 

Having  regard  to  all  the  oiroumstances,  I  hold 
that  tbe  Jettie  was  not  negligent  in  not  sooner 
using  her  engines.    Bat  I  hold  that  the  Jeetie 


negligent  in  carrying  her  starboard  anohor  as 
she  did.  It  it  had  been  carried  out  board  it  could 
and  would  have  been  let  go  at  onoe,  and  if  it  bad 
been  let  go  at  onoe  the  collision  might  perhaps 
have  been  avoided. 

The  result  of  these  considerations  is  that,  in 
my  view,  the  plaintiffs  have  established  a  case 
against  each  of  the  defendants,  and  neither  has 
displaced  that  case.  The  Zaanland  is  to  blame 
because  her  negligence  set  the  Jettie  adrift,  and 
in  the  existing  circumstances  of  the  /carte's 
anohor,  the  collision  with  tbe  Carbo  I.  was  the 
consequence  of  the  Jtttie  being  set  adrift.  Tbe 
Jessie  cannot  escape  blame,  because  it  has  not 
been  shown  that  the  collision  with  the  Carbo  I. 
oould  not  have  been  avoided  even  if  the  Jeuie  had 
not  4teen  negligent  in  the  manner  in  which  the 
starboard  anohor  was  carried— that  is  to  say,  it 
has  not  been  shown  that,  so  far  as  the  Jeeeie  was 
ooncerned,  the  collision  was  inevitable.  I  therefore 
give  judgment  for  the  plaintiffs  against  both 
defendants. 

I  desire  to  add  that  I  am  deciding  nothing  as 
between  the  Zaanland  and  tbe  Jeetie.  It  may  be 
tbat  as  between  them  the  presumptions  of  fact 
are  different,  and  the  onuB  may  be  on  the 
Zaanland  to  prove  tbat  the  negligence  of  the 
Jeetie  in  regard  to  the  starboard  anohor  did 
contribute  to  the  collision.  That  is  not  before  me 
in  this  action,  and  I  do  not  decide  it  All  1  am 
deciding  here  are  the  rights  of  the  plaintiffs 
againBt  the  defendants,  and  not  the  rights  of  the 
defendant*  infer  as. 

Solicitors  for  the  plaintiffs,  Thomas  Cooper  and 
Co. 

Solicitors  for  the  Jeuie,  Botierell  and  Roche, 
agente  for  Botierell,  Rook*,  and  Temperley,  West 
Hartlepool. 

Solicitors  for  the  Zaanland,  Clarkeon  and  Co. 
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May  2,  3,  and  24,  1917. 

(Before  8ir  8.  T.  Evans.  President,  and  Elder 
Brethren  of  tbe  Trinity  House.) 
Tbi  Echo,  (a) 

Collision — Crossing  steamship* — Steamship »  making 
for  a  pilot  boat — Duly  of  the  hold-on  steamship 
under  art.  21  to  keep  course  and  speed — Rijht 
of  the  hold-on  steamship  to  slacken  her  speed  and 
alter  her  course  on  approachinj  a  pilot  boat — 
Collision  Regulations  1897,  arte.  19,  21. 

T wo  steamships,  one  of  them  leaving  the  Humber 
and  the  other  entering  it,  were  approaching  a 
pilot  boat  for  the  purpose  of  dropping  and  taking 
up  their  pilot*.  The  steamships  were  on  crossing 
courses.  Under  art.  21  the  steamship  leaving  the 
Humber  should  have  kept  her  course  and  speed  ; 
but,  instead  of  doing  so,  she  ported  and  stopped 
her  engines  in  order  to  let  the  pilot  boat  come 
alonjsvic  A  collision  between  the  two  steamships 
having  occurred,  the  steamship  entering  the  Humber, 
whose  duty  it  woe  to  keep  out  of  the  way  of  the 
ves*el  leaving  the  Humber,  in  an  action  for  the 
damage  caused,  alleged  that  the  other  steamship 
hail  been  guilty  of  a  breach  of  art.  21. 

Held,  that  the  steamship  leaiinj  the  Humber  was  not 
guilty  of  a  breach  of  art.  21,  for  she  was 
enjaged  in  the  manatuvre  of  dropping  her  pilot, 
a  manoeuvre  which,  ae  those  on  the  Other  steam- 
ship must  have  known,  necessitated  her  altering 
her  course  and  slackening  her  speed,  and  that  the 
alteration  of  her  course  and  the  slackening  of  her 
speed  were  not  under  the  circumstances  a  breach 
of  art.  21,  as  they  were  proper  steps  taken  in  the 
erecution  of  the  manoeuvre  in  which  she  was 


Dam a.qb  actio*. 

The  plaintiffs  were  the  owner*  of  the  steam- 
ship Lazton;  tbe  defendants  and  oounter* 
claimants  were  the  owners  of  the  Echo. 

The  case  of  the  plaintiffs  was  that  shortly 
before  1.15  p.m.  on  the  28th  Jan.  1916  the 
Laxton,  a  screw  steamship  of  1017  tons  gross 
and  506  tons  net  register,  220ft.  long,  manned  by 
a  ore w  of  sixteen  hands  all  told,  was,  whilst  on 
a  voyage  from  Goole  to  Treport,  laden  with  a 
cargo  of  coal,  near  the  month  of  the  river 
Humber,  in  charge  of  a  duly  licensed  Humber 
pilot.  The  wind  was  S.8.W.,  a  fresh  breeze.  The 
weather  was  fine  and  clear,  and  tbe  tide  was  ebb  of 
•  foroe  of  about  two  and  a  bslf  knots.  The  Laxton 
was  just  opening  oat  from  8purn  Point,  and  was 
standing  across  towards  thejBull  Lightship,  head- 
ing about  S.8.W.  and  making  eight  knots.  A 
good  look  out  was  being  kept  on  board  of  ber. 

In  these  aircumetanceB  tboBd  on  board  tbe 
Laxton  observed  tbe  Eoho  distant  about  three 
miles  and  bearing  about  four  points  on  the  port 
bow.  After  passing  the  Ball  Lightship  the  engines 
of  the  Laxton  were  reduced  to  half  speed,  in  order 
to  esse  down  for  the  pilot  cutter.  About  five 
minutes  later  tbe  engines  were  further  reduoed  to 
slow  and  the  helm  was  ported  so  as  to  round  for 
the  pilot  cutter,  which  was  then  to  tbe  southward, 
and  one  short  blast  was  sounded  on  the  whistle. 
Tbe  Echo  continued  to  approaoh,  causing  risk  of 
collision,  and,  although  tbe  engines  of  tbe  Laxton 
were  stopped  and  reversed  full  speed  astern  and 
three  short  blaBta  were  sounded  on  her  whistle,  to 
which  the  Echo  replied  with  three  short  blasts, 
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the  Seho  with  her  stem  struck  the  port  side  of 
tbe  Laxton  a  little  before  the  bridge,  doing 
ber  so  much  damage  that  ahe  shortly  afterwards 
sank. 

Those  on  the  Laxton  charged  those  on  the  Echo 
with  bad  look-out,  with  failing  to  keep  out  of  tbe 
way  of  the  Laxton,  and  with  failing  to  slacken 
speed  or  stop  or  reveise. 

The  case  of  the  defendants  and  oounter- 
olaimants  was  that  shortly  before  1.18  p.m. 
on  the  28th  Dee.  1916,  the  Seho,  a  screw 
steamship  of  500  tons  gross  and  292  tons 
net  register,  172ft.  long,  and  manned  by  a 
crew  of  thirteen  hands  all  told,  was,  whilst  OB 
a  voyage  from  Gothenburg  to  Hull  with  a  general 
oargo,  at  the  entrance  to  the  river  Humber, 
between  tbe  Chequer  Shoal  Buoy  and  the  Bull 
Lightship.  The  weather  was  hazy,  with  rain: 
tbe  wind  about  south,  a  gale  ;  and  the  tide  ebb  of 
the  foroe  of  two  to  three\nots.  The  Echo,  which 
wab  following  another  steamship,  was  steering  a 
course  of  W.N.W.  magnetic,  and  making  about 
five  or  six  knots  through  tbe  water.  A  good  look- 
out was  being  kept  on  ooard  of  her. 

In  these  circumstances  those  on  the  Echo  par- 
ticularly noticed,  distant  about  one  and  a  half 
miles  and  bearing  about  five  to  six  points  on  the 
starboard  bow,  the  Laxton,  which  was  approach' 
ing  on  a  course  that  would  take  her  well  clear 
under  the  stern  of  the  Eoho.  Shortly  afterwards 
the  oourseof  the  Eoho  was  altered  to  N.W.  by  W. 
to  shape  towards  a  small  boat  from  tbe  pilot  cutter, 
and  the  Laxton  continued  to  approach  in  a 
direction  to  psss  safely  astern  of  the  Echo  until 
■he  was  a  short  distance  off,  when  Bhe  was 
suddenly  seen  to  be  swinging  under  port  belm. 
Thereupon  the  engines  of  the  Echo  were  stopped, 
her  helm  was  put  hard-a-port,  and  her  whistle 
lanyard  was  pulled  to  give  the  regulation  signal, 
but  no  effective  sound  came  from  the  whistle 
owing  to  the  presence  of  wster  therein,  and 
shortly  afterwards  her  engines  were  nut  full  speed 
astern  and  ber  whistle  was  sounded  three  short 
blasts.  Nevertheless  the  Laxton,  which  continued 
to  swing  under  port  helm,  although  she  sounded 
three  short  blasts  on  her  whistle  just  before  the 
Eoho  blew  that  signal,  came  towards  the  Echo, 
and  with  her  port  Bide  about  amidships,  struck 
the  stem  of  tbe  Eoho,  doing  her  serious  damage, 
for  which  her  owners  counter-claimed. 

Those  on  the  Echo  charged  those  on  the  Laxton 
with  bad  look-out,  with  neglecting  to  keep  her 
course,  with  improperly  porting,  with  neglecting 
to  ease,  stop,  or  reverse  her  engines,  and  with 
failing  to  indicate  ber  intended  manoeuvres  by 
whistle  signals. 

Laing,  K.C.  and  B.  H.  Bollock  for  the  plain- 
tiffs.—The  Laxton  had  tbe  starboard  side  of  the 
Echo  open  on  ber  port  side  ;  tbe  vessels  were  not 
starboard  to  starboard.  It  was  the  duty  of 
tbe  Echo  to  keep  out  of  tbe  way.  The 
Echo  says  tbe  Laxton  ported  and  stopped  and 
drifted  on  to  her.  Tbe  question  is,  Did  the 
Laxton  keep  her  course  and  speed  within  the  mean- 
ing of  art.  21 P  In  The  Roanoke  (99  L.  T.  Rep.  78  ; 
11  Asp.  Mar.  Law  Cas.  253;  (1908)  P.  231)  it  was 
held  that  a  vessel  was  at  liberty  to  alter  her  speed 
when  making  for  a  pilot  boat  although  she  was  on 
a|orossing  course  with  another  vessel  making  for 
the  same  boat;  but  in  that  case  the  vessel  which 
altered  her  speed  did  not  obange  her  course.  [The 
Pbbbidknt.— In  this  oase  you  say  tbe  change  of 
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i  wui  neo3»sarj  to  effect  her  purpose  ]  The 
nit  not  guilty  of  a  breach  of  art.  21.  The 
Echo  had  a  bad  look  oat,  and  did  not  aee  the  Laxltm 
until  she  was  very  close.  The  Lax  Ion  did  not  try 
to  oat  oat  the  Echo ;  she  was  stopped  at  the  time 
of  the  collision.  Evan  if  the  Lamton  is  to  blame, 
the  fault  is  that  of  the  pilot,  and  pilotage  is 
compulsory. 

BaUton,  K.O.,  and  Stephens  for  the  defendants. 
—The  crossing  rale  applies : 

The  Albano,  10  Asp.  Mar.  law  Gas.  865 ;  96  L.  T- 
Bap.  885)  (1907)  A,  C.  198. 

A  vessel  mar  ease  her  engines  if  she  is  in  a 
position  of  safety,  bot  it  has  never  been  held  that 
ibs  has  a  right  to  port  into  a  position  of  danger 
sod,  having  created  that  position,  cast  a  duty  to 
keep  oat  of  the  way  on  the  other  vessel  When 
the  LaxUm  was  coming  down  the  Humber  she 
most  have  had  the  Echo  starboard  to  star- 
board. She  did  not  see  the  Echo  until  she  had  the 
Echo  four  points  on  her  port  bow ;  this  oonvicts 
her  of  a  baa  look  oat.  Those  on  the  Laxton  either 
never  sew  the  Echo,  or  altered  from  a  coarse  of 
8E.  to  W.S.W.  witboat  paying  any  attention  to 
her.  If  the  Laxton  chose'  to  break  art.  21  she 
ought  to  have  stopped;  she  ought  not  to  have 
kept  tiro  or  three  knot?  speed,  or,  if  she  kept  her 
speed,  aha  ought  not  to  hare  taken  helm  action. 
The  Laxton  u  alone  to  blame  for  porting  and 
for  not  stopping,  for  bad  look-out,  and  for  making 
for  the  pilot  boat  without  paying  any  attention 
to  the  Echo. 

B.  H.  Bollock  in  reply.— The  speed  of  the 
Lazion  was  moderate ;  she  was  coming  up  slowly 
to  the  pilot  boat,  for  the  pilot  boat  had  to  row  to 
her.  The  faot  that  the  pilots  thought  that  the 
Laxton  was  next  on  turn  shows  that  she  had  not 
pushed  ahead  of  the  Echo.  The  Laxtom  wan 
bound  to  keep  her  course  and  speed  until  it 
clear  that  the  Echo  oould  not  avoid  oollision  by 
the  action  of  the  Echo  alone,  It  is  true  that  the 
case  of  The  Roanoke  (ubi  sup)  only  justifies  an 
alteration  in  the  speed  of  the  vessel,  but  the  same 
principle  applies  to  an  alteration  in  the  oourse. 

The  following  are  the  material  oollision  reguLa- 


Art.  19.  When  two  (team  vessels  aro  crowing  SO  M 
ts  iavolve  risk  of  collision,  the  vessel  whioh  has  the 
other  on  her  own  starboard  tide  shall  keep  out  of  the 
way  of  the  other. 

Ait,  81.  Where  by  any  of  these  rales  one  of  two 
vessels  la  to  keep  ont  of  the  way,  the  other  shall  keep 
her  coarse  ecd  speed. 

Note. — When,  is  ooosequenoe  of  thiok  weather  or 
Other  oaosea,  is  ah  Tamed  finds  herself  so  close  that  col- 
hsion  oannot  be  avoided  by  the  action  of  the  g-ivirg-wey 
reeeal  alone,  she  also  shall  take  anoh  aotion  as  will  beat 
Sid  io  avert  oollision. 

Judgment  was  reserved,  and  was  delivered  by 
the  President  on  the  24th  Hay. 

The  PMaiDwrr.— The  facta  anon  which  the 
decision  in  this  case  depends  are  within  a  narrow 
oo m pass ;  and  they  are  clearly  established,  quite 
outside  the  region  of  doubt,  by  the  evidence.  They 
csn  be  stated  briefly :  The  plaintiffs*  vessel,  the 
Laxton,  was  proceeding  upon  a  voyage  ont  of  the 
Humber.  The  defendants'  vessel,  tbe  Echo,  was 
coming  on  her  voyage  into  tbe  Humber.  Before 
tbe  oollision  tbe  two  vessels  were  making  for  the 
pilot  cutter,  stationed  about  a  mile  to  tbe  B.8.E. 
of  the  Ball  Lightship,  the  one  in  order  to  drop 


and  the  other  to  pick  op  her  pilot.  The  pilot 
cutter  was  at  her  usual  station  in  the  state  of  the 
tide  as  it  then  existed.  At  all  material  times,  as 
they  approached  tbe  pilot  cutter,  the  Laxton  was 
on  the  starboard  bow  of  the  Echo.  The  Echo  wsr 
navigated  by  the  master,  who  was  alone  on  the 
bridge  with  his  helmsman.  He  had  the  responsi- 
bility of  keeping  the  look-out,  of  operating  the 
telegraph  to  the  engine  room,  of  giving  signals, 
and  tbe  orders  to  the  wheel.  In  a  word,  be  bad 
all  the  duties  as  well  aa  the  responsibilities  of 
navigating  tbe  ship,  except  only  the  actual  work* 
ing  of  the  wheel.  His  evidence  oannot  be  accepted 
against  that  of  the  plaintiff*.  Hip  marking  of  the 
chart  to  Indicate  where  tbe  vessels  were  when  he 
first  sighted  the  Laxton  and  where  the  oollision 
took  place  was  hopelessly  wrong,  and  bis  evidenoe 
generally  was  not  reliable.  It  should  be  stated 
that  the  day  of  tbe  oollision  was  the  first  time  he 
had  gone  up  tbe  Bomber  in  oharge  of  a  vessel. 
But  be  knew  that  the  Lamton  aa  well  as  his  own 
vessel  was  making  for  the  pilot  cutter. 

Before  the  oollision  three  vessel*  were  proceed- 
ing out  of  the  Humber  at  distances  of  about  half 
a  mile— eaoh  of  which  bad  a  pilot  to  drop.  The 
first,  tbe  Ardnagrtna,  had  dropped  her  pilot  into 
tbe  small  boat  of  the  pilot  cutter.  The  small  boat 
afterwards  made  for  the  Laxton,  whioh  was  fol- 
lowing in  tbe  wake  of  the  Ardnagrena,  in  order  to 
take  her  pilot.  The  Laxton' $  speed  had  been 
reduced  so  that  the  pilot  might  be  dropped.  By 
tbe  time  of  the  oollision  the  small  boat  was  along- 
side on  the  starboard  side  of  the  Lamton,  and  had 
actually  received  the  latter's  rope.  I  accept  the 
plaintiffs'  account  of  the  place  of  oollision. 

Tbe  third  vessel — tbe  Prof t nor  Bays— followed 
the  Laxton,  and  was  reducing  her 


and  for  the  same  purpose. 

The  Echo,  however,  proceeded  on  her  oourse 
till  almost  immediately  before  tbe  oollision  with- 
out reducing  her  speed  very  materially  from  her 
admitted  fall  speed  of  eight  knots  through  tbe 
water. 

The  tide  was  ebb  of  tbe  force  of  about  two  and 
a  half  knots  on  both  pleaded  stories,  and  was 
running  from  N.W.  to  8.B. 

In  some  of  the  defendants'  documents  the 
strength  of  the  tide  was  put  at  over  five  knots, 
and  the  cause  of  the  casualty  was  stated  in  the 
master's  deposition  to  have  been  "f 
tide." 

The  defence  made  against  the  plaintiffs' 
at  the  trial  was  that  the  plaintiffs  look-out  was 
defective ;  and  that  tbe  Laxton  t  oourse  and  speed 
bad  not  been  kept.  I  find  that  the  look  out  on 
the  Laxton  waa  well  kept  and  efficient. 

Aa  to  the  change  in  oourse  and  speed,  I  find 
that  at  all  material  times  the  Lamton  was  care- 
fully and  properly  navigated  both  as  to  oourse 
and  speed  in  approaching  tbe  pilot  cutter  and  the 
pilot  vessel.  The  helm  was  ported  gradually  and 
effectively  to  counteract  the  tide,  and  to  arrive 
at  the  proper  and  usual  place  to  drop  the  pilot. 
The  speed  was  gradually  and  carefully  redaoed 
for  the  same  purpose. 

It  was  not  contended,  indeed,  for  the  defendants 
that  there  was  any  fault  in  the  navigation  of  the 
Lamton  towards  the  pilot  cutter,  assuming  that  she 
was  right  in  making  for  it.  8he  was  proceeding 
on  her  voyage  in  the  way  and  for  the  purpose 
described  to  tbe  knowledge  of  the  master  of  the 
Echo,  whioh  waa  the  giving-way  vessel.  In  the 
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oironmstanoes  the  Echo  cannot  be  heard  to 
complain  that  the  Lax  ton  failed  to  keep  her  oourae 
and  speed  in  accordance  with  art  21. 

Ab  to  speed  in  similar  oirourastanoes,  the  case 
of  the  Roanoke  is  a  leading  authority.    The  judg- 
ment* of  Lord  Al  vers  tone  and  Far  well,  L.J.  may 
be  usefully  referred  to.   Bat  I  will  only  cite  a 
passage  from  a  judgment  of  Kennedy,  L. J. :  "I 
will  deal,  in  the  first  place,  with  the  construction 
of  art.  21  in  its  application  to  the  circumstances 
of  the  present  case.    Prima  facie  the  direction  to 
keep  coarse  and  speed  appears  rigidly  to  enjoin  a 
maintenance  of  heading  and  speed,  bat  it  has  been 
held  in  the  case  of  the  Velocity  that  this  is  not  a 
correct  view  so  far  as  regards  course,  and  I  think 
that  a  corresponding  qualification  ought  for 
similar  reasons  of  practical  good  sense  to  be 
admitted  in  regard  to  speed.     'Keeping  her 
speed  1  ought,  I  think,  to  admit  the  interpreta- 
tion of  keeping  that  speed  which,  according  to 
the  criterion  of  good  seamanship,  is  the  right 
speed  to  be  kept  in  the  performance  of  the 
nautical  manoeuvre  in  which  the  vessel  is  at  the 
time  engaged.   It  would  be  a  strange  thing  if  a 
▼easel  in  order  success! ally  and  in  the  ordinary 
and  proper  way  to  perform  a  proper  nautical 
manoeuvre  must  alter  her  speed,  but,  nevertheless, 
must  be  held  to  infringe  srt.  21  by  suoh  alteration 
if  it  takes  place  at  a  time  when  she  is  being 
approached  by  another  vessel,  which  is  either  over • 
taking   her   within  art.   24,   or   is  a  crossing 
steamship  which  has  her  on  the  starboard  side 
within   art.   19,   although   the  manoeavre  in 
which  she  is  engaged,  and  the  necessity  of  alter- 
ing speed  whiob  the  manoeuvre  involves,  are  per- 
fectly obvious  to  the  overtaking  or  crossing  vessel, 
and  although  the  alteration  of  speed  in  no  way 
prevents  snob  overtaking  or  crossing  vessel,  if 
properly  navigated,  from  keeping  out  of  her  way. 
It  seems  to  me  that  this  cannot  be  the  right 
interpretation  of  the  injunction  to  keep  her  speed. 
It  would  introduce  into  navigation  not  infre- 
quently a  probable  source  of  danger.   A  steamer 
approaching  her  landing  place  for  goods  or 
passengers,  or  drawing  up  to  an  anchorage,  must 
often  either  reduce  her  speed  or  abandon  her 
object ;  and  yet,  if  the  interpretation  of  art.  21, 
for  which  the   Windsor's  counsel  contend,  is 
correct,  she  is  bound,  under  pain  of  liability, 
should  a  collision  occur,  for  a  breach  of  art.  21, 
to  adopt  the  latter  alternative,  if  she  has  in  view 
either  a  crossing  steamer,  whioh  has  to  give  way 
under  art  19,  or  an  overtaking  vessel  under 
art  24.   Bat  surely  the  officer  who  is  navigating 
the  crossing  or  the  overtaking  vessel  will,  in 
manoeuvring  his  own  ship,  whioh  has  to  keep  out 
of  the  way,  count,  and  ought  to  be  able  to  count, 
upon  the  vessel  whiob  he  has  to  avoid  being  so 
bandied  in  regard  to  speed  as  well  as  to  course, 
as  the  proper  execution  of  the  nautical  manoeavre 
in  which  she  is  obviously  and  visibly  engaged 
may  diotate ;  and  indeed  he  may  be  dangerously 
misled  if  she  acts  differently." 

As  was  there  sufficiently  indicated,  the  same 
reasoning  must  be  applied  to  change  of  course 
as  to  change  of  speed ;  and  for  change  of  course, 
if  direct  authority  were  needed,  it  is  supplied  by 
the  case  of  The  Velocity  (L.  Rep.  3  P.  0.  44). 

In  my  opinion  there  was  no  negligence  in  the 
navigation  of  the  Laxton. 

On  the  other  band,  I  find  that  the  collision  was 
he  result  solely  of  the  faulty  navigation  of  tbe 
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Eoko  in  not  keeping  an  efficient  look-out;  in  not 
keeping  out  of  the  way  of  the  Laxton,  by 
reducing  or  stopping  her  speed,  or  by  passing 
under  her  stern  if  it  was  deemed  necessary ;  and 
in  proceeding  at  too  great  a  speed  towards  and 
into  the  port  side  of  the  Laxton. 

Judgment  must  be  entered  for  the  plaintiffs  on 
their  claim  and  on  the  counter-claim  with  ooste. 
There  will  be  the  usual  reference  of  the  registrar 
and  merchants  to  ascertain  the  damages  which 
the  plaintiffs  are  entitled  to  recover. 

Solicitors  for  tbe  plaintiffs.  BottereU  and  Roche 
agents  for  BottereU,  Roche,  and  Temperley, 
Newcastle. 

Solicitors  for  the  defendants,  Bolman,  Fenwick, 
and  Willan,  agents  for  Hearfitld  and  Lambert, 

Hull. 


PRIZE  COURT. 
April  17,  May  7,  8,  and  June  6, 1917. 
(Before  Sir  S.  T.  E»AN8,  President) 
Thk  flu  .v.  (a) 

Prize  Court — Cargo — Cargo  shipped  from  neutral 
State  in  enemy  vessel — Shipment  before  outbreak 
of  tear — Cargo  conditional  contraband — Enemy 
vessel  taking  refuge  in  neutral  port  after  declara- 
tion of  war  —Transhipment  of  cargo  to  neutral 
vessel —  Neutral  vessel  sailing  to  neutral  State — 
Consignees  of  cargo  named  —  Ultimate  enemy 
destination  —  Declaration  of  London  —  Order  in 
Council,  No.  2,  of  the  29th  Oct  mi— Declaration 
of  London,  arts.  35,  43. 

In  June  1914,  prior  to  the  outbreak  of  year,  a 
German  vessel,  the  A.,  sailed  from  a  South 
American  port  with  a  cargo  of  cocoa  beans 
shipped  by  a  neutral  firm  in  Ecuador.  The  cargo 
was  consigned  to  Hamburg.  Whilst  on  its  way 
war  broke  out  and  the  German  vessel  took  refuge  at 
Las  Palmas.  As  a  result  of  negotiations  between 
a  Dutch  firm  and  certain  persons  in  Germany,  the 
cocoa  beans  were  transferred  from  the  German 
vessel  to  a  Dutch  vessel,  the  R.,  in  March  1915, 
and  bills  of  lading  were  made  out  whereby  the 
goods  were  consigned  to  the  Dutch  firm  in  Holland. 
The  Dutch  vessel  sailed  from  Las  Palmas  at  about 
4  p.m.  on  the  23rd  March  1916  for  Holland,  but 
on  her  way  up  the  English  Channel  she  was 
ordered  to  proc  ed  to  Portsmouth,  and  on  the  6<A 
April  1915  the  cargo  was  set  ed  as  contraband 
destined  for  an  enemy  base  of  supply. 

Cocoa  beans  being  foodstuffs  were  among  the  class  of 
goods  declared  to  be  conditional  contraband  by  a 
proclamation  dated  the  4th  Aug.  1914.  This 
was  a  declaration  not  only  to  the  enemy,  but  to  all 
neutral  countries.  For  some  State  reason  the 
Foreign  Office  in  Nov.  1914  gave  to  the 
Dutch  Government  a  list  of  foodstuffs  to  be  dealt 
with  as  conditional  contraband  which  did  not 
include  cocoa  beans.  This  list  was  not  sent  to  all 
neutral  European  countries,  and  Spain  never 
received  such  a  list.  The  proclamation  of  the 
4th  Aug.  1914  therefore  stood  without  any  quali- 
fication as  to  Spain,  and  the  qualification  was 
withdrawn  as  to  Holland  on  or  before  the  23rd 
JfarcA  1915,  when  the  British  Government  in- 
formed the  Dutch  authorities  (hat  the  proclamation 
of  the  4th  Aug.  1914  as  regarded  foodstuffs  was 
in  full  force.    It  was  known  then  to  both  the 
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Spanish  and  the  Dutch  authorities  that  cocoa 
beans  were  conditional  contraband  when  the  R. 
sailed  from  Las  Palmas  on  the  23rd  March  1015. 
The  Dutch  firm  to  whom  the  cargo  was  consigned 
after  the  tL  left  Las  Palmas  claimed  the  cocoa 
beans,  or  the  proceeds  of  their  sale,  on  the  following 
grounds  ;  (I)  That  the  goods  were  not  contraband  ; 
(2)  that  they  could  not  be  set  ed  as  they  were  con- 
signed to  named  consignees  in  a  neutral  port 
within  the  meaning  and  protection  of  the  Declara- 
tion of  London  Order  in  Council,  No.  2.  of  the 
29th  Oct.  1914,  modifying  the  Declaration  of 
London  ;  (3)  that  they  could  only  be  condemned, 
if  at  aU,  on  payment  of  compensation  under 
art.  43  of  the  Declaration  of  London  ;  and  (4)  that 
the  facts  did  not  show  the  destination  to  be 
Germany. 

There  was  no  evidence  that  the  Dutch  firm  had  paid 
for  the  goods,  and  it  was  admitted  that  the  goods 
had  been  insured  with  German  companies  and 
thai  certain  payments  had  been  made  by  the 
German  underwriters  in  respect  of  the  same. 

Held,  that  the  goods  were  contraband  at  the  time  of 
set  ure  ;  that  they  were  not  protected  by  the  pro- 
visions  of  the  Declaration  of  London  Order  in 
Council,  No.  2, 1914 ;  that  art.  43  of  the  Declaration 
of  London  did  not  apply  so  as  to  entitle  the 
claimants  to  compensation  ;  that  the  claimants  were 
not  the  real  owners  of  the  goods,  which  were  in 
reality  destined  for  Germany  ;  and  that  therefore 
the  goods  were  good  and  lawful  pri  e. 

THI8  was  a  case  in  wbioh  the  Crown  claimed  the 
condemnation  of  a  number  of  bags  of  oocoa  beans 
as  oontraband. 

The  ooooa  beans  were  ehipped  at  a  South 
American  port  in  Jane  1914,  on  a  German  Teasel, 
the  Assuan,  by  a  firm  known  m  the  Association 
da  Agricultorea  del  Eouador,  and  were  consigned 
to  Hamburg.  Owing  to  the  outbresk  of  war,  in 
Aug.  1914,  the  Attuan  put  into  Las  Palmas. 
Early  in  1915  a  German,  named  George  Otto 
Embden,  of  Hamburg,  got  into  communication 
with  a  Dutch  firm  of  Amsterdam,  Messrs.  P. 
Onnee  and  Zoon,  with  the  result  that  Messrs.  P. 
Onnee  and  Zoon  ohartered  a  Dutch  steamship,  the 
Bfjn,  to  go  to  Las  Palmas,  take  in  the  cargo  of 
the  Assuan,  and  proceed  to  Rotterdam.  The 
nature  of  the  dealings  between  Embden  and 
P.  Onnes  and  Zaon  and  the  events  which  led  up 
to  the  transhipment  of  the  cargo  and  the  sailing 
of  the  Bijn  from  Las  Palmas  are  folly  set  out  in 
the  jadgment  of  the  President.  Whilst  on  her 
way  from  Las  Palmat  to  Rotterdam,  the  Rijn 
was  diverted  to  Portsmouth,  and  the  cargo  was 
seized  aa  oontraband  on  the  6th  April  1915. 

Massrs.  P.  Onnes  and  Zoon  put  in  a  claim  to 
the  cargo  or  its  proceeds  on  the  grounds  which 
are  set  out  in  the  headnote  and  more  fully  in  the 
jadgment.  The  claim  was  resisted  by  the  Crown, 
the  contention  being,  apart  from  everything  else, 
that  it  was  false  and  fraudulent. 


By  par.  1  of  the  Declaration  of  London  Order 
in  Council,  No.  2*  1914,  dated  the  29th  Oct.  1914, 
it  is  provided : 

Italics;  the  present  hostilities  the  provisions  of  the 
Convsntion  known  as  the  Deolaration  of  London  shall, 
subject  to  the  exclusion  of  the  lists  of  contraband  and 
ava-fiontraband,  and  to  the  modifications  hereinafter  tet 
oi.t,  be  adopted  and  pot  in  force  by  His  Majesty's  Oovern- 
The  modifications  are  as  follows  : —  ... 
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(iiL)  Notwithstanding  the  provisions  of  art.  85  of 
the  said  Deolaration,  conditional  oontraband  shall  be 
liable  to  oapture  on  board  a  vosael  bound  for  a  central 
port  if  the  goods  are  consigned  "  to  order,"  or  if  the 
ship's  papers  do  not  show  who  is  the  consignee  of  ths 
goods  or  if  they  show  a  consignee  of  the  goods  in 
territory  belonging  to  or  occupied  by  the  enemy.  (It.) 
In  the  oases  ooverod  by  the  preceding  paragraph  (iii  ), 
it  shall  lie  opon  the  owners  of  the  goods  to  prove  that 
their  destination  was  innocent. 

[Note. — The  Deolaration  of  Londor  Order*  in 
Council  were  finally  withdrawn  in  July  1916.] 

By  the  Declaration  of  London  1909  it  is  pro- 
video : 

Art.  35.  Conditional  contraband  is  not  liable  to 
capture,  except  when  found  on  board  a  vessel  bound 
for  territory  belonging  to  or  occupied  by  the  enemy,  or 
for  the  armed  foroes  of  the  enemy,  and  when  it  is  aot 
to  be  dUah&rgod  in  an  intervening  neutral  port.  The 
ship's  pap* rs  are  conclusive  proof  both  as  to  the  voyage 
oa  wbioh  the  vessel  is  engaged  sad  as  to  the  port  of 
discharge  of  the  goods,  unless  she  is  found  dearly  out 
of  the  course  indicated  by  her  papers,  and  unabls  to 
gire  adeqaats  reasons  to  justify  such  deviation. 

Art.  43.  If  a  vessel  is  encountered  at  soa  while  unaware 
of  the  outbreak  of  hostilities  or  of  the  declaration  of 
oontraband  whioh  applies  to  her  cargo,  the  contraband 
cannot  be  condemned  exoept  on  payment  of  compensa- 
tion ;  the  vessel  herself  and  the  remainder  of  the  cargo 
are  not  liable  to  condemnation  or  to  the  coats  sad 
expenses  referred  to  in  art  41.  The  same  rale  applies 
if  the  master,  after  becoming  aware  of  the  outbreak  of 
hostilities,  or  of  the  declaration  of  oontraband,  has  had 
no  opportunity  of  discharging  the  oontraband.  A  vsbboI 
is  deemed  to  be  aware  of  the  existenoe  of  a  state  of  war, 
or  of  a  deolaration  of  contraband,  if  she  left  a  neutral 
port  subsequsntly  to  tho  notification  to  the  Power  to 
whioh  such  port  belongs  of  the  outbreak  of  hostilities 
or  of  the  declaration  of  oontraband  respectivsly,  pro- 
vided that  such  notification  was  made  in  sufficient  time. 
A  vessel  is  also  deemed  to  he  aware  of  the  existenoe  of 
a  stats  of  war  if  she  left  an  enemy  port  after  the  out- 
break of  hostilities. 

The  Attorney  General  (8ir  F.  E.  8mith,  K.0  }, 
Branton,  and  Joy  (for  Harold  Murphy,  serving 
with  His  Majesty's  forces)  for  the  Procurator- 
General. 

Sir  Brie  Richards,  K.C.  and  B.  A.  Wright  for 
the  claimant*,  Messrs.  P.  Onnee  and  Zoon. 

MacKinnon,  K.O.  and  Lewis  Noadtor  the  ship- 
owners. 

The  following  eases  were  cited  during  the  oourse 
of  the  argument: 

The  Amiable  ItaUlla,  6  Wbeaton,  1 ; 

Ths  Borfarsrm,  13  Asp.  Mar.  Law  Cas.  223  ,  114 

L.  T.  Sep.  46 ; 
Ths  Kstotj*,  18  Asp.  Mar.  Law  Cas.  399;  114 

L.  T.  Sep.  1314  ;  (1916)  P.  177 ; 
The  Palm  Branch,  13  Asp.  M«r.  Law  Cas.  518; 

115  L.  T.  Bep.  557 ;  (1916)  P.  230  ; 
TAs  Jeanne,  13  Asp.  Mar.  Law  Cas.  567  ;  115  L.  T. 

Kep.  838  ;  (1917)  P.  8. 

June  6 — The  President  — The  oargo  com- 
prised in  tbie  claim  consisted  of  15,550  bags 
of  ooooa  beans.  It  has  been  sold,  and  realised 
over  87,000i.  When  it  was  seized  it  was  laden  on 
the  D ate- h  tteimship  Rijn,  She  was  then  on  a 
voyage  from  Las  Palmas  to  Amsterdam.  She 
sailed  from  Las  Palmas  on  the  23rd  March  1915. 
The  ship  was  diverted  to  an  Eoglish  port  in  the 
English  Channel  on  'he  1st  April,  and  the  formal 
teizare  was  on  the  6th  April.    The  oargo  bad 
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been  trans  hipped  at  Las  P  almas  from  a  German 
Teste!,  the  Attwn,  one  of  the  Koemoe  Linie.  It 
was  originally  snipped  in  Sooth  America  in  Jane 
1914  by  the  Association  de  Agricnltorea  del 
Ecuador  for  a  German  port.  The  bills  of  lading 
and  the  shipping  documents  for  that  intended 
voyage  ware  not  produced  at  the  hearing.  At  the 
outbreak  of  war  the  ship  took  refuge  atLaaPalmaa. 
For  seven  or  eight  months  the  shippers,  the  Asbo- 
ciaoion  de  Agrioul tores  del  Eouador,  do  not  appear 
to  have  done  anything  in  relation  to  the  Taluable 
cargo  held  np  in  the  eelf-interned  ship  in  the 
Canaries, 

It  was  part  of  the  ease  for  the  olaimants  that 
the  goods  were  sent  to  agents  in  Germany  for  sale 
on  behalf  of  the  shippers,  and  that  when  the 
Asman  put  into  Las  Pal  mas  for  safety  from 
capture  the  cargo  still  belonged  to  the  neutral 
shippers,  and  that  it  remained  in  them  until  the 
transhipment  on  the  Bijn,  or,  at  any  rate,  until 
the  property  became  transferred  by  the  alleged 
sale  to  the  claimants  in  Jan.  1915.  No  evidence 
was  given  of  any  communication,  direct  or  in- 
direct, between  the  Asaociacion  de  Agricultores 
del  Eouador  and  any  alleged  agents  in  Germany 
or  elsewhere  with  reference  to  the  cargo  for  the 
long  period  of  nearly  three  years,  from  the  date 
of  shipment  up  to  the  hearing  in  court,  about  a 
month  ago.  It  did  not  appear  that  they  took  any 
part  in  the  arrangement  for  the  transhipment  of 
the  goods  to  the  Dutch  vessel.  The  court  was 
not  informed  whether  they  approved  of  the 
transhipment,  or  of  the  alleged  sales,  or  whether 
they  were  ever  advised  of  them  before  or  since. 
Whether  they  have  been  paid  for  the  goods,  or 
any  of  them,  and  if  so  when,  how,  and  "by  whom, 
or  whether  they  still  hope  or  expect  to  be  paid, 
whether  they  have  any  knowledge  of  these  pro- 
ceedings or  any  interest  in  the  result  of  the 
present  claim,  are  matters  which  are  left  in 
mystery.  Having  regard  to  the  fact  that  the 

Soods  were  originally  consigned  to  Hamburg, 
let  they  were  laden  on  a  German  vessel,  that 
they  were  kept  in  that  vessel  for  many  months 
lying  in  refuge  in  a  neutral  port,  that  the  im- 
portant evidence  already  adverted  to  was  not 
produced,  that  the  person  who  introduced  the 
business  to  the  olaimant  described  the  German 
firms  who  made  the  contracts  of  sale  aa  *'  the 
owners  here"  (namely,  Hamburg),  and  to  all  the 
other  facta  wbioh  have  come  before  the  ooort,  I 
cannot  assume  or  find  in  favour  of  the  olaimants 
that  the  ownership  in  the  goods  bad  remained  in 
the  neutral  shippers  np  to  the  time  of  the  alleged 
Bales  or  transhipment. 

The  first  ray  of  light  shed  upon  the  cargo  in 
the  German  vessel  at  Las  Palmes  was  introduced 
by  the  appearance  upon  the  horizon  of  one  George 
Otto  Etnbden,  of  Hamburg.  No  information  was 
vouchsafed  to  explain  how  he  learnt  of  or  became 
interested  in  the  interned  cargo. 

Mr.  Miohiel  Onnes  van  Njenrode,  trading  as 
Messrs.  P.  Onnes  and  Zoon,  of  Amsterdam  (the 
claimants),  baa  sworn  that  the  first  be  heard  of 
the  cargo  was  at  an  interview  with  Embden  at 
Hamburg,  in  Jan.  1915.  (There  was  another 
partner  in  Messrs.  P.  Onnes  and  Zoon,  but  the 
gentleman  already  named  trarstcted  all  the  busi- 
ness relating  to.this  matter,  and  I  shall  call  him  aid 
the  olaimants  "  Onnes  "(for  the  sake  of  brevity.) 

The  next  circumstance  was  that  be  found  at  his 
office  at  Amsterdam  on  his  return  from  Hamburg 
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the  letter  which  is  the  first  recorded  step  in  the 
history  of  the  present  olaim.  It  is  dated  Ham- 
burg, the  18th  Jan.  1915,  and  is  as  follows : 

Dsav  Mr.  Panes,  I  should  like  to  propose  to  yon 
to-day  a  large  remunerative  business.  It  is  a  question 
of  about  15,000  bags  of  Arriba  ooooa,  wbioh  are  at  Laa 
Palms*  in  tbe  steamer  Au%am,  and  wbioh  eould  be 
probably  purohaaed  from  the  owners  here  at  70  pfen- 
nige  per  pound  ex  Laa  Palma*.  To  that  would  be  added 
about  5  per  oent.  general  average  oharget.  which  the 
porohaser  most  bear.  Ton  will  be  able  to  arrange  the 
freight  from  Las  Palmes  at  yours,  or  rid  Lisbon  at 
3-4  pfennig*  per  pound,  and  the  marine  and  war  in- 
surance at  about  3  per  oent,  so  that  the  ooooa  would 
oome  out  at  about  80  pfennigs  o.t.f.  Holland.  The 
present  value  is  about  65-68  oents  there.  The  sum 
oonoerned  amounts  to  about  M.l  ,400,000.  Perhaps  you 
oan  arrange  tbe  financing  at  yours  wholly  or  partially 
with  your  banks  or  with  the  Waren-Liquidationa-Kasse. 
If  yon  should  arrange  tbe  whole  of  the  financing  at 
yours,  I  should  claim  a  quarter  of  the  profit  for  bringing 
the  business  to  yon ;  if  you  do  not  suooeed  in  arranging 
the  financing  at  yours,  I  should,  contingently,  be  willing 
to  finanoe  tbe  business  for  you  up  to  an  amount  of 
M.  1,000 ,000 ;  but  in  suoh  ease  I  want  at  least  five- 
eighths  share,  as  I  must  renounce  participation  in  the 
profit.  I  would  purchase  the  ooooa  here  for  your 
acoount.  Tbe  payment  would  have  to  be  msde  against 
delivery  of  the  bills  of  lading  for  cash,  lees  1  per 
oent.,  or  net  cash  against  three  months'  bank  aooept- 
anoe.  I  have  just  reoeived  some  further  particulars. 
It  is  a  question  of  7100  bags  and  8000  bags  of  Summer 
Arriba  and  400  bags  of  Maohala.  The  expenses  of  the 
transhipment  at  Lis  Palmes  from  the  steamer  to  tbe 
export  steamer  are  to  be  borne  by  tbe  sellers.  Quality 
according  to  Hamburg  arbitration.  Weight  guaranteed 
2  per  oeat.  Any  loes  in  weight  in  sxosss  of  that  to  be 
made  good.  The  insnranoe  policies  are  also  to  be 
handed  over  as  they  now  stand.  Delivery  to  be  taken 
by  tho  31st  Jan.  Awaiting  your  reply  by  return 
after  the  receipt  of  this  letter,  stating  whether  yon  will 
do  the  business  and  in  which  way.— I  am,  with  kind 
regards,  yours  truly  (Signed),  George  Otto  Embdkn. 
Perhaps  a  farther  quantity  will  be  pnrchaaeable. 

I  have  already  noted  that  tbe  proposed  sellers 
are  described  as  "the  owners  here," that  is,  at 
Hamburg.  Onnes  seems  to  have  gone  to  Ham- 
burg again  later,  because  on  the  23rd  Jan. 
Embden  writes  to  him  this  letter,  which  ia  beaded, 
"To  be  delivered  by  express  messenger  "  (unleaa 
an  express  messenger  was  sent  from  Hamburg  to 
Amsterdam) : 

Dear  8irs,— Referring  to  our  conversation  during 
your  stay  here,  I  confirm  to  you  that  I  am  willing  to 
grant  you  a  credit  up  to  M. 1,000,000  (1  million  reiob- 
marks)  to  carry  through  tbe>  ooooa  busioeas  ex  the 
steamer  Awuoa,  under  the  following  oonditions: — 
Beyond  interest  at  7  per  oent.  for  tbe  money  lent  by 
me  I  am  to  receive  a  participation  in  tbe  net  profit, 
after  deduction  of  ail  expenses,  of  five  eighths  (in 
wbioh  Mr.  C.  Z.  Thorn  sen  participates  to  the  eitent  of 
one* quarter).  The  negotiations  for  effeotit  g  the  bust, 
ness  are  progressing.  I  await  your  confirmation. — 
Tours  truly  (Signed),  Qxoboi  Otto  Ekbdin. 

The  answer  to  this  letter  was  dated  Amster- 
dam, the  28th  Jan.  1915.  This  will  be  set  out 
hereafter.  Several  remarkable  things  arise  in 
reference  to  that  answer,  and  to  what  happened 
before  it  was  sent.  For  it  appears  that  in  the 
interval,  namely,  on  the  26th  Jan.,  three  separate 
contracts  had  been  made  wbereby  Messrs,  Peter* 
sen  and  Paulsen,  of  Hamburg,  purported  to  have 
bought  the  cargo  of  ooooa  beans  for  Onnes  in 
different  quantities  from  three  Hamburg  ftrme, 
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Schlubaob,  Thiemer,  and  Co.,  Mi 
Schroder,  Gebriider,  and  Co.,  and  Messrs. 
L.  Behrene  and  Sonne,  described  as  pnblio 
trading  companies.  Some  of  tbem  appear  to 
act  as  bankers.  The  names  are  not  unfamiliar 
to  the  court  in  connection  with  German  trade 
and  prize  proceedings.  No  explanation  was  given 
of  bow  eaob  of  the  firms  came  to  act  as  agents 
for  the  same  principals  for  different  parts  of  the 
cargo,  and  on  the  same  date.  Tbe  three 
are  all  in  identical  forms.  They  can  be 
referred  to  for  their  terms.  Tbej  all  purport  to 
be  made  "  by  instructions  and  for  account  of  tbe 
Associacion  de  Agrioultores  del  Eooador."  The 
provision  as  to  payment  was : 

Payment:  Wholly  or  partially  cash,  leas  1  per  cant, 
rebate,  or  three  months'  first- clue  back  aooeptanoe 
against  delivery  of  the  document!,  due  (aa  to  two)  lit 
Fab.  enrrent  year,  and  (as  to  tbe  third)  das  10th  Feb. 
current  year. 

Tbe  clause  as  to  insurance  was  : 

Insurance :  Tbe  poUoiea  aro  to  be  delivered  there- 
with as  they  now  atacd. 

The  final  clause  in  each  contract  waB  a  remark- 
able one,  of  which  no  explanation  was  given.  It 
ran  as  follows : 

This  contract  most  be  kept  asorst  from  everybody. 

No  communication  of  any  kind  passing  between 
Onnes  and  Messrs.  Petersen  and  Paulsen  was 
produced.  Indeed,  no  instructions  from  Onnes 
to  Messrs.  Petersen  and  Paulsen  were  ever  men- 
tioned at  tbe  bearing,  nor  was  any  explanation 
given  of  how,  or  where,  or  by  whom,  or  on  what 
terms  tbey  were  authorised  to  act  for  Onnes.  If 
I  remember  aright,  no  reference  to  that  firm  is 
made  in  the  many  affidavit*  made  by  Onnes  in  the 
course  of  the  proceedings. 

According  to  the  olaim  filed,  Onnes  asserts 
that  he  bought  the  goods  on  the  26th  Jan.  1915. 
Aooording  to  his  first  affidavit  he  says  that  he 
purchased  from  the  three  Hamburg  firms  already 
named,  "  who,  as  he  saw  afterwards  from  the 
contracts  dated  tbe  26th  Jan.  1915,  acted  for  tbe 
Sorith  American  bouse,  the  Associacion  da  Agri> 
cul  tores  del  Eooador." 

The  invoices  are  dated  from  Hamburg  as  follows : 

From  Sjhroder,  Oebrtider,  and  Co.,  27th  Jan.  1915. 

From  Bahrene  and  b-.hne,  29th  Jan.  J  915. 

From  Schlnbsch,  Thiemer,  and  Co.,  10th  Feb.  1915. 

Tbe  copy  of  the  last  invoioe  whioh  was  supplied 
to  me  made  no  reference  to  tbe  Associacion  de 
Agricnltores  del  Ecuador.  Tbe  charter-party  by 
which  Onnes  hired  tbe  ship  was  dated  at  Amster- 
dam, the  27th  Jan.  1915.  Then  came  the  answer 
of  Onnes  (already  mentioned),  dated  tbe  28th 
Jan.  1915,  to  Embden's  letter  of  the  23rd  Jan., 
introducing  new  terms  and  figures  in  a  way  which 
required  some  explanation,  but  no  explanation 
was  given.    The  letter  was  as  follows  : 

Dear  Sir, — In  reply  to  your  favour  of  the  23rd  init., 
we  beg  u>  inform  yon  that  we  aooept  your  proposal  to 
make  OS  a  eash  advance  of  M  1,000,000  under  the  con- 
ditions atated  by  yon,  namely,  7  per  oent.  interest  and 
4  per  conk  commission  per  month.  We  beg  to  pay  out 
>  the  amounts  whioh  we  owe  in  respect  of  the 
purchased.  On  the  1st  Feb.  wo  have  to  pay  the 
of  M.l.542,905.87,  against  whioh  ws  oureelvee 
remit  M. 590,000,  so  that  yon  will  please  pay  out  for  ns 
M.952,905.67.  Moreover,  we  have  to  pay  on  the  15th 
Feb.  an  amount  of  M. 104,469  18,  and  on  that  day  we 
will  remit  you  M-50.817.3o,  so  that  yon  will  please  pay 
oat  for  ns  M.113,651.82.   In  all,  ws  shall  than  owe 


you  M.l  ,066,557.49,  so  that  the  amount  ia  rather  over 
M.1, 000,000,  to  which,  however,  you  will  doubtless  raise 
no  objection.  We  beg  yon  to  be  (rood  enongh  to  confirm 
tbe  payments  to  oa.    And  remain,  yonra  truly  (Signed) 

P.  Onnxs  and  Zoow. 

The  reply  of  Embden, dated  tbe  Slst  Jan.,  also 
beaded  "To  be  delivered  by 


Dear  Sir*,—  I  received  yoor  favour  of  the  28th  inet., 
and,  in  acoordanoe  with  yonr  instraotiona,  I  will  make 
the  following  payments  on  the  basis  of  the  credit 
opened  for  yon  of  M. 1,00 0,000,  for  tbe  cocoa  busi- 
ness sx  s.s.  Astuan :  On  the  1st  Feb.,  current  year, 
M .952,905  67,  and  on  the  16th  Feb.  M.1 13,651 
total  of_M.l,066,557.49.— Yours  truly  (Signed) 
Otto 


The  various  affidavits  of  Onnes  did  not  < 
nor  did  any  evidence  in  the  case  disclose  or  sug- 
gest, that  Onnes  and  Embden  had  any  interview 
at  Hamburg  other  than  the  one  referred  to  by 
Onnee  in  answer  to  interrogatory  12,  which  appa- 
rently was  early  in  January,  before  the  receipt  by 
Onnes  of  Embden's  letter  of  the  13th  Jan., 
which  he  "  found  at  bis  office  when  he  returned 
from  Hamburg." 

No  evidence  was  given  to  satisfy  me  that  any 
payment  was  made  by  Onnes  for  the  goods,  either 
to  the  three  German  firms  mentioned,  or  to 
Embden,  or  to  tbe  Association.  In  tbe  first 
affidavit  of  Onnea,  sworn  on  the  23rd  Aug.  1915, 
he  deposed  that  the  goods  were  *'  bought  and  paid 
for  "  when  lying  in  the  Atman.  He  doe*  not  say 
whether  by  caeh  or  three  months'  acceptance,  or 
how,  or  when,  or  to  whom.  Nothing  could  have 
been  easier  than  to  have  jriven  the  usual  business 
proof  of  payment,  if  payment  had  been  made  in 
the  ordinary  oourse  of  business.  It  appears  to  me 
significant  in  this  connection  also  that  in  three 
notarial  declarations  made  on  behalf  of  the  three 
German  firms  on  tbe  27th  Nov.  1915  the  sale  is 
declared,  but  there  is  no  mention  of  any  payment. 

To  proceed  with  the  history  of  tbe  cargo,  tbe 
ohartered  vessel  Rijn  in  due  oourse  proceeded  to 
Las  Pal  ma**,  and  the  cocoa  beans  were  transhipped 
from  the  German  to  tbe  Dutch  steamer,  and  the 
latter  sailed  for  Amsterdam  on  the  23rd  March. 
The  master,  however,  had  orders  to  call  at  tbe 
Hook  of  Holland  for  instructions  as  to  whether 
tbe  discharge  should  be  at  Rotterdam.  These 
were  not  given  by  Onnes.  The  shippers'  agents 
at  Las  Pal  mas  were  the  Woermann  Linie,  who 
acted  for  the  Kosmos  Linie,  both  German  com- 
panies. They  no  doubt  got  their  orders  from 
Embden.  On  tbe  ship's  voyage  she  was  met  by 
a  British  orniser,  diverted,  and  the  cargo  for- 
mally seized  on  the  6th  April 

The  main  contentions  of  Sir  Erie  Richards, 
counsel  for  the  claimants,  were  : 

(1)  That  the  goods  were  not  contraband ; 

(2)  That  they  could  not  be  seized  as  t  bey  were 
consigned  to  named  consignees  in  a  neutral  port, 
within  the  meaning  and  protection  of  tbe  Order 
in  Oonnoil  of  the  29th  Oct  1914,  modifying  the 
Declaration  of  London; 

(3)  That  they  could  only  be  condemned,  if  at 
all,  on  payment  of  compensation  under  art.  43  of 
the  Declaration  of  London ;  and 

(4)  That  the  facts  did  not  show  tbe  destination 
to  be  Germany. 

I  must  now  set  out  certain  facts  relating  to  the 
question  whether  oocoa^ beans  were  or  ought  to  be 
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course,  foodstuffs.  They  were  accordingly 
the  claaa  of  goods  declared  to  be  conditional 
traband  as  far  back  as  Aug.  1914.  That  was  a 
declaration,  not  only  to  the  enemy,  bat  to  all 
neutral  countries.  For  some  reasons  of  State, 
however,  onr  Foreign  Office,  in  Nov.  1914,  gave 
the  Dutch  Government  at  The  Hague  a  list  of 
foodstuffs  which  would  be  dealt  with  as  condi- 
tional contraband,  which  did  not  include  ooooa 
beans.  This  was  not  sent  to  all  European  neutral 
oountries.  As  to  Spain*  the  Declaration  of  Aog. 
1914  stood  without  any  qualification.  Accordingly, 
having  regard  to  the  provisions  of  art  43  of  the 
Declaration  of  London,  the  Rijn  would  be  deemed 
to  be  aware  that  cocoa  beans  as  foodstuffs  were 
on  the  contraband  list  before  she  left  Las  Pal  mas, 
and  indeed  before  ahe  began  to  receive  the  tran- 
shipped cargo.  But  as  to  Holland,  it  was  not 
until  the  22nd  March,  or  perhaps  the  morning  of 
the  23rd  March  1916— the  day  when  the  Rijn 
sailed  from  Las  P almas — that  it  was  communi- 
cated to  the  Dotoh  authorities  that  this  country 
would  act  bo  as  to  give  the  Declaration  of  Aug. 
1914  its  full  effect  as  regards  foodstuffs. 

The  owners  of  the  vessel  acted  with  strict 
neutral  correctitude.  They  insisted  on  a  clause 
in  the  charter-party  that  the  cargo  should  be  con- 
signed to  the  Netherlands  Overseas  Trust.  The 
Trust,  however,  would  not  assent  to  become  con- 
signees, as  they  regarded  cocoa  beans  n»  goods 
which  would  not  be  treated  as  contraband.  This 
led  to  the  consignment  being  made  to  the 
claimants,  bat  subject  to  a  supplemental  agree- 
ment dated  the  9th  Feb.  1915,  whereby,  if  the 
cargo  was  to  be  declared  conditional  contraband, 
the  claimants  would  at  onoe  transfer  their  con- 
signment to  the  Tract.  This  was  not  done  before 
the  seizure. 

The  Netherlands  Overseas  Trust  are  deserving 
of  every  confidence.  But  it  is  well  known  that  in 
Scandinavian  countries  provisions  and  guarantees 
against  re-ezporUtion  into  Germany  have  con- 
stantly been  evaded  and  broken.  It  was  the 
shipowners  in  the  present  case  who  were  anxious 
to  make  it  clear  that  their  shio  was  only  engaged 
to  carry  the  cocoa  beans  to  Holland  for  consump- 
tion there,  and  not  for  exportation  into  Germany. 
That  is  shortly  the  course  of  events. 

Was  the  cargo  conditional  contraband  at  the 
material  time  P  The  material  time  was  the  date 
of  seizure ;  and.,  whatever  view  may  be  taken  of 
the  information  given  to  The  Hague  authorities 
and  by  them  to  the  shipowners,  or  of  the  know- 
ledge  attributable  at  the  Canaries,  it  cannot  be 
doubted  that  the  goods,  when  seized,  were  con- 
ditional contraband.  Art.  43  of  the  Declaration 
of  London,  so  far  from  supporting  the  first  main 
contention  of  the  claimants,  is  obviously  opposed 
to  it  It  in  fact  •peaks  of  goods  declared  contra- 
band while  on  the  high  seas  without  the  knowledge 
of  the  partiea  concerned  as  "  the  contraband," 
although  it  provides  that  "  the  contraband " 
should  only  be  condemned  on  payment  of  com- 
peneation.  The  comment  of  M.  Heuault  is  to  the 
same  effect  He  says  that  the  provision  was 
intended  M  to  spare  neutrals  who  might  in  fact, 
be  carrying  contraband,  bat  against  whom  no 
charge  could  be  made,"  and  he  adds  that "  while  it 
would  be  unjust  to  capture  the  ship  and  condemn 
the  contraband,  on  the  other  band  the  cruiser 
c  annot  be  obliged  to  let  go  on  to  the  enemy  goods 
•  citable  for  use  in  the  war  of  which  he  may  stand 


in  urgent  need."  Art.  43  dearly  was  not  intended 
to  take  out  of  the  category  of  contraband  goods 
which  by  reason  of  their  quality  had  been  included 
in  the  list  The  first  main  contention  of  the 
claimant  therefore  fails. 

The  next  question  which  arises  is  whether  the 
claimants  can  invoke  art.  43  and  olaim  the  benefit 
of  compensation  under  that  article.  This  is  a 
question  of  law  and  of  fact  As  to  the  law,  I 
think  thst  it  is  clear  from  the  terms  of  the  article 
and  of  the  comment  that  it  was  only  intended  to 
comprehend  neutral  ships  and  cargoes,  that  is,  it 
applies  only  to  ships  of  neutrals  innocently  carrying 
cargo  which  turned  out  in  fact  to  be  contraband, 
and  to  cargo  of  neutrals  which  was  in  fact  con- 
traband and  was  innocently  laden  and  carried  on 
a  neutral  ship.  If  the  cargo  was  contraband, 
both  the  enemy  ship  carrying  it  and  the  cargo,  to 
whomsoever  it  belonged,  would  be  subject  to  cap- 
ture and  condemnation,  and  an  enemy  cargo  on  a 
neutral  ship  would  also  be  similarly  subject  not- 
withstanding the  Declaration  of  Paris.  Ques- 
tions of  fact  arising  under  the  article  will  be 
considered  and  determined  later  in  connection 
with  various  other  matters,  such  as  ownership, 
conduct,  destination,  and  title  to  claim. 

The  next  contention  of  the  claimants  to  be  con- 
sidered is  whether  they  are  protected  by  the 
Order  in  Oouncil  of  the  29th  Oct  1914.  This 
again  involves  law  and  fact  As  to  the 
law,  in  my  opinton  the  exceptions  made  in 
clause  1  (3)  of  the  order  were  only  in- 
tended to  operate  in  favour  of  bond  fide  neutral 
consignees.  This  is  the  conclusion  I  have  oome 
to,  both  on  consideration  of  the  language  of  the 
order  itself  and  from  what  is  known  from  public 
dispatches  between  this  country  and  America  as 
to  its  history.  I  also  adhere  to  what  I  have  said 
in  other  cases,  that  a  named  consignee  is  a  bond 
fid*  oonsignee  in  the  ordinary  business  and  com- 
mercial sense,  and  that  a  person  who  acta  merely 
as  a  conduit  pipe,  or  ohannel,  for  the  purpose  of 
enabling  the  goods  to  reach  the  enemy  direct, 
and  who  merely  lends  himself  or  his  name  as  aa 
intermediary  or  instrument  for  that  purpose, 
whether  for  great,  small,  or  no  remuneration,  ia 
not  saoh  a  person  as  was  intended  by  the  term 
"named  consignee."  A  sham  or  dummy  con- 
signee, although  an  existing  person,  ia  not  each  a 
person  as  was  contemplated  by  the  order.  The 
facts  under  this  head  will  be  the  same  aa  those 
found  in  connection  with  art  43. 

In  order  to  deal  with  the  final  contention  for 
the  claimants,  and  to  ascertain  the  facts  material 
to  the  other  contentions,  it  is  necessary  now  to 
proceed  upon  a  further  investigation  of  the  posi- 
tion, relationship,  snd  conduct  of  Onnes  and 
Embden,  and  of  the  facts  generally.  After  the 
detention  of  the  steamer,  Onnes  telegraphed  to 
Embden  at  Hamburg  as  follows  : 

Steamer  Rijn  detained  at  Kyde.  We  await  explica- 
tion and  tc  know  what  requirements  may  ia  the  end  be 
imposed  bj  England.  We  have  requested  our  Govern- 
ment to  aid  us  in  obtaining  the  release  of 
cargo.  As  it  is  possible  at  any  moment  that 
deoisioni  may  have  to  be  taken,  we  think  your  i 
here  desirable,  «b  we  do  not  wish  to  bear  the  respon- 
sibility of  coming  to  a  decision  alone. 

Embden's  reply  was  by  telegram  as  follows  : 

Rt  Rijn.    My  preeenoe  here  [that  is,  at  Hamburg]  ia 
important.     Farther  details  by  letter, 
informed  about  evsrything  by  tslsfxaia. 
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Then  there  ia  a  latter  from  Em  Men  (dated  Ham- 
burg, the  6th  April)  which  is  aa  significant  as  it 
it  daring.    The  material  parta  of  this  letter  are 


If  England  w'll  release  the  R\jn  only  if  the  oargo  ia 
reoonsigned  to  the  Overseetruat,  you  must  undertake 
the  business  of  reoonsigning  it  and  fret  the  oaptain  to 
warn  70a  of  the  exact  hour  when  he  leaves  the  port  in 
whiuh  he  is  interned.  I  will  then  go  to  Berun  and  try 
and  induce  OUT  Government  to  allow  the  Biyn  to  be 
brought  into  Zebrugge  by  putting  it  to  them  that  we 
are  dealing  with  a  oargo  sold  to  Germany  whioh  cannot 
be  carried  to  its  place  of  destination  on  aooount  of  its 
reoonaignment  to  the  Overzeetrnat,  effected  at  the 
dteire  of  England.  I  cannot  to-day  say  whether  the 
naval  staff  will  aooede  to  my  request ;  bat  then  is  a 
of  their  doing  so.  In  the  meantime  it  ia 
that  we  should  be  informed  when  the  «v» 
r.a.a  nail  again  so  as  to  be  able  to  receive  her  at  the 
proper  time.  I  hear,  furthermore,  that  bask  ga&r&nte«a 
for  the  Overifnetruat  are  only  given  if  the  shipment  was 
to  be  discharged  to  the  Trust  in  the  first  inatanoe,  and 
aot  ia  the  oase  of  subsequent  reoonaignment.  That 
would  be  Tory  favourable  for  ua.  Even  If  you 
break  off  the  agreement  whioh  you  have  enter 
with  the  Truet,  there  is  still  this  way  out  of  the  difficulty, 
namely,  that  you  should  sell  the  oargo  to  the  firm 
C.  W.  H.  wan  Dam  and  Co.,  Rotterdam,  Rivieratraat,  7, 
and  that  thia  firm  shooJd  attempt  to  export  it  aa  though 
ia  transit.  If  the  re-exportation  cannot  be  worked  in 
say  way  at  all,  the  0000a  mast  be  sold  there,  whioh 
would  not  be  so  bed  so  we  should  get  a  comparatively 
high  price.  Still,  we  want  first  to  direct  all  our  energies 
towards  facilitating  the  re-exportation.  Aa  regards 
the  indeznnifioation  of  Carl  Lassen,  I  bad  at  the  time, 
settled  with  him  that  be  should  reoeive  M.9000  for  all 
forwarding  oharges,  inclusive  of  all  extra  expenses, 
exclusive  of  freight,  and  beyond  that,  a  special  further 
compensation  of  M  l  000  for  the  agent.  Farther,  in  the 
•vent  of  re-exportation  being  Impossible,  M.500  to 
M.1000,  according  to  the  time  spent  and  the  expenses 
e&tjuled.  Herr  Zeuner  looked  me  up  on  Sunday  and 
ktformed  me  that  be  would  reckon  0.50  per  100  kilos 
for  the  cost  of  unloading  the  oargo  from  the  steamer 
sad  transhipping  it  into  the  traoks.  I  did  not  at  that 
moment  bring  it  to  his  attention  that  these  expenses 
were  included  in  the  M.10,000  which  had  been  agreed 
epos,  ae  I  bad  not  with  me  the  agreement  which  waa 
made  as  the  result  of  onr  oon venations  at  the  time. 
I  am  writing  to  him  to-day  aa  per  inolosed  copy,  and  am 
asking  him  to  verify  from  you  the  fact  that  I  informed 
yon  immediately  at  the  time  that  I  had  agreed  to 
the  indemnity  of  M.10,000  including  all  extra  expenses* 
sxolnding  freight.— Yours,  Ac,  Gkoboe  Otto  Embobn. 

•  Hence,  also,  the  cost  of  transport  from  the  ship  to 
the  truoks. 

it  ia  not  a  matter  of  surprise  that 
lioationa  were  kept  hidden  by 
Onnea,  and  their  purport  denied. 

After  the  letter  waa  disclosed  by  the  Procu- 
rator-General, an  attempt  waa  made  to  explain 
it*  by  Onnea  in  hie  affidavit  of  the  30th  March 
1917,  whioh  ia  not  particularly  Buocossful.  He 
attributes  the  suggestions  of  Embden  contained 
in  it  (whioh  he  calls  objectionable,  and,  in  fact, 
criminal)  to  "  the  abnormal  mental  condition  of 
the  so-called  war-peychoee,  which  he  knew  at  the 
time  prevailed  among  the  Germans,"  and  to  the 
M  overstrained  nerves  of  Embden,  "  particularly 
in  those  days  when  he  expected  every  day  to  be 
called  in  aa  a  aoldior."  He  says  he  paid  no  atten- 
tion to  it.  Whether  he  resented  it  in  any  reply 
I  do  not  know.  In  the  anawer  to  the  ninth 
he  denied  that 


poeed  or  suggested  to  him  that  in  order  to  obtain 
the  release  of  the  cargo  it  should  be  reoonsigned 
to  the  Netherlands  Oversea  Trust.  But  a  few 
days  afterwards  he  certainly  approached  the 
Trust  with  that  view,  as  appears  from  the  letter 
of  the  Trust  to  his  lawyer  of  the  16th  April. 

After  the  writ  waa  issued,  and  appearance  was 
entered,  the  first  formal  step  taken  by  Onnea  in 
the  proceedings  was  the  making  of  a  declaration 
before  the  British  Consul  at  Amsterdam  on  the 
18th  May  1915,  in  whioh  he  said  the  oargo  had 
become  the  full  property  of  his  firm  to  the  exclu- 
sion of  all  others,  and  that  it  bad  continued  to  be 
so  op  to  the  moment  that  he  abandoned  the  goods 


to  his  underwriters  under  the  stipulations  of  the 
policy.  (It  may  be  here  noted  that  no  mention 
was  made  by  Onnea  of  Embden  until  more  than  a 
j ear  later). 

This  leads  me  to  state  the  facta,  to  far  aa  they 
have  come  to  the  knowledge  of  the  court,  with 
regard  to  the  insurance  on  the  Roods.  In  an 
affidavit  sworn  on  the  8th  Dec  1915  Onnea  dis- 
closed nine  policies  of  insurance,  with  a  note 
appended  "  that  other  policies  of  insurance  have 
been  paid  off,  and  are  no  longer  in  my  posses- 
sion." In  a  later  affidavit  he  said  be  could  not 
set  out  a  complete  list  of  the  insurances  whioh  had 
been  paid  off  and  hBd  passed  out  of  his  possession, 
and  added:  "These  polioiea  were  for  the  most 
part  contracted  in  Hamburg  with  German  insur- 
ance companies.  The  total  sum  insured  by  these 
policies  amounted  to  M  1,830,000."  Finally,  he 
stated  that  497,250  guilders  and  M.1,470,000  had 
been  paid,  and  the  latter  on  the  German  policies, 
making  altogether  over  M.2,250,000.  The  total 
amounts  of  the  throe  invoices  were  M.1,734,702, 
and  these  included  1850  bags  whioh  were  not 
laden  on  the  Bij a.  The  value  of  the  objects  sold, 
according  to  the  three  declarations  of  the  alleged 
agents  dated  the  27th  Nov.  1916,  was  M.1,100,000. 
The  olaimants,  therefore,  make  out  that  con- 
siderably more  than  the  value  of  the  goods  has 
been  paid  by  the  underwriters.  Onnee  states  in 
terms  in  hia  laat  affidavit :  "  It  is  the  interest  of 
the  underwritera  I  am  defending  in  the  Prize 
Court"  It  was  faintly  suggested  that  an  order 
might  be  made  for  an  inquiry  to  ascertain  what 
portion  of  the  insurances  may  have  been  paid  by 
neutral  underwriters  ;  but,  as  I  have  said  in  other 
cases,  the  Prize  Court  will  not  embark  on  any 
suoh  inquiry. 

A  Bhort  reference  may  be  made  to  the  accounts, 
or,  rather,  absence  of  accounts,  kept  by  the 
claimants.  Copies  of  a  few  book  entries  were  pro- 
duced, said  to  relate  to  some  part  of  the  transac- 
tions, but  they  were  unintelligable  and  inex- 
plicable to  the  olaimanta'  own  counsel.  There 
are  no  aooounts  as  between  the  claimants  and 
Embden,  or  Messrs.  Schlubaoh,  Thiemer,  and 
Co.,  or  Messrs.  Schroder  Gebruder,  or  Messrs. 
L.  Behrens  and  Sonne,  or  the  Association,  or 
any  of  the  underwriters. 

I  have  now  sta  tod  the  facts  felly,  and  it  only 
remains  to  state  the  oonoluaions  whioh  I  have 
formed,  namely : 

(1)  No  satisfactory  evidence  has  been  given  to 
show  that  the  property  in  the  goods  waa  in 
neutrals  at  the  time  of  the  transhipment.  The 
inference  I  draw  is  that  the  goods  had  before  that 
time  become  the  property  of  some  consignees  in 
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(2)  The  claimants  have  failed  to  establish  that 
the  property  in  the  goods  ever  became  Tested  in 
them,  or  that  they  are,  or  ever  were,  the  owners. 

(3)  If,  however,  the  property  had  become  vested 
in  them,  they  acted  in  the  whole  transaction 
merely  as  instruments  for  Embden,  and  subject 
to  bis  directions,  for  the  purpose  of  getting  the 
goods  through  to  Germany. 

(4)  The  real  owner  of  the  goods  at  the  time  of 
seizure  was  Embden,  of  Hamburg. 

(5)  The  intended  destination  of  the  goods  when 
they  left  Las  Pal  mas  was  Hamburg,  an  enemy 
base  of  supplies. 

(6)  The  claimants  actedin  concert  with  Embden 
in  an  attempt  to  get  the  goods  to  Hamburg  by 
pretending  that  they  were  neutral  purchasers  on 
their  own  aocount,  and  also  acted  in  conoert  with 
him  in  putting  forward  a  false  claim  before  this 
court. 

(7)  Even  assuming  that  the  legal  title  to  the 
goods  had  passed  to  the  claimants,  they  would 
not  be  entitled  in  the  circumstances  to  any  pro- 
tection under  the  Order  in  Council  of  the  29th 
Oct  1914,  or  to  any  compensation  under  art  4'i 
of  the  Declaration  of  London. 

(8)  Even  assuming  that  the  claimants  were 
genuine  neutral  purchasers  of  the  goods,  they 
had  parted  with  the  property  in  them  by  aban- 
donment to  the  underwriters,  who  were  mainly 
Germans. 

(9)  According  to  theolaimants'  own  case,  if  the 
goods  or  their  proceeds  were  released,  the  under- 
writers—mainly  Garman— would  be  entitled  to 
the  proceeds,  or  to  any  compensation  under  the 
article  referred  to. 

Any  one  of  the  above  grounds  would  be 
sufficient  to  bar  the  claim.  I  therefore  di 
allow  it 

I  condemn  the  goods  seized,  being  conditional 
contraband  destined  for  an  enemy  base  of  supplies, 
and  their  proceeds  as  good  and  lawful  prize. 

Solicitor  for  the  Procurator-General,  Tre  usury 
Solicitor. 

Solicitors  for  the  claimants,  BotUrell  and  Boehe 
Solicitors  for  the  shipowners,  W.  A.  Crump  and 


Certain  bales  of  wool,  absolute  contraband  of  war, 
were  shipped  on  two  Swedish  vessels  from  Buenos 
Ayrts.    The  wool  was  consigned  to  a  neutral  firm 
in  Sweden,  but  was  seized  by  the  British  authorities 
at  Kirkwall  whilst  on  its  way  to  Oothenburg.  The 
evidence  clearly  showed  that  it  had  an  enemy  des- 
tination and  teas  intended  for  Germany.  The 
claimants,  the  Swedish  firm,  asserted  that  even  tf 
the  wool  was  going  to  Germany  {which  was  denieti) 
it  was  only  being  sent  there  for  the  purpose  of 
combing,  and  was  to  be  returned  to  8  wed  en  aw 
combed  or  spun  wool,  and  that  therefore,  although 
the  waste  wool,  with  its  by-products,  might  be 
retained  in  the  enemy  country,  the  wool  itself 
was  not  the  subject  of  condemna'ion. 
Held,  that  the  wool,  being  contraband  and  on  its  way 
to  Germany,  must  be  condemned  as  good  and 
lawful  pri.e. 

This  was  a  case  in  which  the  Grown  sought  the 
condemnation  of  179  bales  of  wool  as  abiolute 
contraband  destined  for  Germany. 

The  facts  of  the  case  are  set  ont  in  the  head* 
note  and  more  fully  in  the  judgment 

The  Attorney-General  (Sir  F.  E.  Smith,  K.C.). 
the  Solicitor-General  (Sir  Gordon  He  wart,  K.C.) 
and  T.  Mathew  for  the  Procurator- General. 

Sir  Erie  Richards,  K.C.  and  Le  Quetne  for  the 
claimants,  the  Aktiebolaget  Skanaka  YUefabriken 
of  Christienstad. 

The  following  cases  were  cited  in  the  course  of 
the  argument : 

The  Kim,  113  L.  T.  Bsp.  1064 ;  (1915)  P.  215  ; 
The  Krenprin*«*ten    Margarita,  116  L.  T.  Kep. 

508;  (1917)  P.  lis. 

Cur.  adv.  cuU. 

July  23.— The  Prkbidkht. — This  ca*e  raises  a 
question  of  some  importance  as  to  the  law  applic- 
able to  contraband  articles  belonging  to  neutrals 
wbiob  were  on  the  way  to  an  enemy  country  to  be 
treated  or  manufactured. 

Seventy-five  tales  of  wool  laden  on  the  Axel 
Johnson  were  seized  on  the  2nd  May  1916.  Two 
lots  of  seventy -five  and  twenty-nine  bales  laden  on 
the  Drottning  Sophia  were  seized  on  the  14tb  J une 
1916.  Wool  was  declared  absolute  contraband 
by  Proclamation  on  the  11th  March  1915.  The 
Aktiebolaget  Skanska  YUefabriken  claim  the  179 


June  21,  22,  and  July  23,  1917. 

(Before  Sir  S.  T.  Evans,  President) 

Thb  Axel  Johkson  ;  Thi  Dbotthinq 
Sophia,  (a) 

Prize  Court — Contraband  goods — Wool  going  to  enemy 
country  for  combing — Combed  wool  to  be  returned 
to  neutral  country— By-products  kept  in  enemy 
country— Daclrine  of  infection— Doctrine  of  Prize 
Court. 

Where  go-As  which  are  absolute  contraband  are 
on  their  way  to  an  enemy  country,  a  belligerent 
captor  need  not  concern  himself  with  any  question 
as  to  their  alleged  ultimate  destination  or  the 
alleged  special  treatment  which  they  are  to  receive 
in  the  enemy  country.  The  fact  that  the  goods  are 
absolute  contraband  and  have  an  enemy  destination 
is  sufficient  to  make  them  the  subject  of  con- 
demnation. 

(a)  avpurtM  by  J.  A.  Slats*,  E**, 


The  seventy. five  bales  on  the  Axtl  Johnson  and 
the  lot  of  seventy- five  on  the  Drottning  Sophia 
are  alleged  to  have  been  bought  by  them  from 
Messrs.  Staudt  and  Co.,  of  Berlin,  and  the  twenty- 
nine  bales  on  the  Drottning  ^Sophia  from  Messrs. 
Hardt  and  Co.,  of  Berlin.  They  say  that  they 
had  paid  for  the  goods,  and  were  the  owners 
when  the  seizure  was  effected.  The  bill  of  lading 
for  the  Amel  Johnson  shipment  was  dated  the 
15th  March  1916.  The  shipper  was  stated  to  be 
"  Mr.  Edward  Blombergb,  of  Buenos  Ayres." 
Delivery  was  to  be  at  Gothenburg  to  the  order  of 
the  Aktiebolaget  Skanska  YUefabriken,  of  Chris- 
tianstad.  The  bill  of  lading  for  the  Drottniwq 
Sophia  shipment  was  dated  the  2nd  April  1916. 
The  shipper  was  stated  to  bo  Mr.  Edward  Blom- 
bergh.  The  delivery  and  consignees  were  the 
same.  The  invoices  and  bills  of  lading  were  a< 
in  the  first  place,  to  Messrs.  8taudt  and  Go. 
M <>h are.  Hardt  and  Co.  respectively. 

When  some  of  them  reached  the  • 
not  certainly  ascertained.    Only  one  of  the 
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Drottning  Sophia  bills  of  lading  for  the  twenty  - 
nine  bales  wis  reoeived  by  the  claimants,  and 
that  only  some  days  before  the  1st  Sept  1916, 
long  after  the  seizure.  The  circumstance  is  set 
oat  in  the  affidavit  of  Mr.  Engberg,  the  manager 
of  the  claimant  company  of  that  date,  thus  : 

The  claimants  had  mads  several  inquiries  in  order  to 
get  the  bills  of  lading,  bat  without  any  result.  Some 
days  ago  the  bill  of  lading  referred  to  ander  claase  9 
(is.,  aim  so  9  of  the  affidavit)  cam*  to  band  in  a 


ss  to  tbe  sender.  I 
bill  of  lading  have  been 
transit  from  America. 

In  this  latter  case  also  it  appears  that  the 
and  war  insurances  were  to  be  covered  by 
Hardt  and  Co.  Moreover,  in  both  oases, 
the  good*  were  shipped  by  enemy  firms,  and  the 
claimants  hod  no  possession  before  tbe  seizure, 
and  such  title  as  they  had  was  a  paper  title. 

But  the  main  question  argued  was  whether, 
assuming  that  tbe  olaimants  were  tbe  owners  of 
the  wool,  it  was  subject  to  seizure  and  confiscation 
ss  contraband.  I  propose  to  deal  with  the  case 
on  that  basis,  adopting  the  same  assumption  as  to 
ownership,  without  deciding  it. 

Tbe  right  to  seize  the  wool  and  the  power  to 
condemn  it  depend  upon  its  destination.  The 
foundation  of  the  doctrine  of  absolute  contraband 
is  the  right  accorded  by  international  law  to  a 
belligerent  to  prevent  contraband  articles  from 
reaching  the  enemy,  and  so  to  deprive  him  of  the 
oppoitanity  of  using  them  for  the  purpose  of 
war. 

The  succinct  statement  in  art.  30  of  the  Dec la- 
i  of  London  is,  in  my  opinion,  an  accurate 
lent  of  the  law  of  nations  upon  the  question, 
and  I  adopt  it  and  the  comment  ot  M.  Renault 
upon  it  accordingly.   The  article  reads  thus  i 

Absolute  oootraband  is  liable  to  capture  if  it  is  shown 
to  be  destined  to  territory  belonging  to  or  occupied  by 
tbe  enemy,  or  to  tbe  armed  forces  of  the  enemy.  It  is 
immaterial  whether  tbe  carriage  of  the  goods  is  direct 
or  entaila  transhipment  or  a  subsequent  transport  by 
land. 

In  order  to  arrive  at  a  proper  conclusion  as  to 
the  destination  of  the  wool  in  this  case  regard 
must  be  had  to  certain  facts  emerging  from  the 
evidence,  which  have  a  olose  bearing  upon  the 
matter. 

The  wool  had  to  be  combed  before  it  could  be 
used  in  the  claimants'  factory.   No  facilities 

eiitted  in  S«t*len   twfoni  t :.-   <vnr    for  )mbing 


wool.  Sweden  had  imported  wool  already 
from  this  country  and  from  Germany.  After  the 
war  broke  out  arrangements  were  made  between 
Swedish  manufacturers  and  German  and  Austrian 
•pinners  for  the  combing,  which  were  known  in 
tbe  Swedish  wool  trade  as  the  "  Exchange  Policy." 
The  plan  was  to  import  raw  uncombed  wool  from 
South  America  and  forward  it  to  German  and 
Austrian  spinners  to  be  combed  or  spun ;  and  to 
■Jlow  a  proportion  of  tbe  wool  (from  30  per  cent 
to  40  per  cent,  of  the  amount  combed)  and  all  tbe 
byproducts  of  tbe  oombicg  operations — namely, 
tbe  short  wool  or  "  noils,"  and  wastes,  and  animal 
fath— to  be  retained  by  tbe  spinners.  These  by- 
products and  fate,  as  well  as  the  wool,  were  of 
importance,  and  in  great  demand  in  Germany  for 
purposes  immediately  connected  witb  tbe  war, 
and  witb  the  manufacture  of  explosives.  Engberg 


himself  said  in  one  of  his  affidavits  that  the  comb- 
ing always  takes  away  a  good  deal  of  the  wool  in 
the  form  of  waste,  and  he  therefore  required  a 
bigger  quantity,  and  ordered  150  bales  instead  of 
100  accordingly. 

In  negotiating  for  the  purchase  from  Messrs. 
Staudt  and  Go.,  one  of  the  terms  of  the  arrange- 
ment woe  that  "  The  yield  is  to  be  valued  for 
oombing." 

On  the  21st  Sept.  Messrs.  Staudt  and  Co.  wrote 
to  the  claimants  a  letter  whioh  mast  be  set  out  in 

full: 

Sept.  21,  1915.  —  (Confidential).  —  Aktiebolaget 
Skanska  Yllefsbriken,  Chriatianstod.— Confirming  our 
letter  of  the  11th  Sept.  Mr.  Scheuermann,  baaed  on  bis 
conversation  with  your  direotor,  Mr.  Engberg,  com- 
municated with  tbe  head  offloe  for  export  permits 
of  woollen  yams,  and  we  are  able  to  inform 
you  in  that  .connection — of  oonrse  without  engage- 
ment on  our  part — that  for  the  present  the  ques- 
tion of  one-third  of  the  wool  sent  to  Germany  by 
Swedish  manufacturers  for  oombing  or  spinning  purposes 
being  left  by  them  in  Germany  is  to  be  waived.  It  is, 
on  tbe  contrary,  intended  to  return  to  tbe  Swediah  firms 
passing  orders  tbe  whole  sliver  or  the  whole  quantity 
of  yarn  that  was  obtained  from  the  parcel  of  wool  in 
question,  and  only  the  waste  wool,  residues,  and  throw- 
outs  would  have  to  be  left  in  Germany,  against  adequate 
payment.  In  view  of  the  German  Government  holding 
out  tbe  prospect  of  such  far-reaching  obligingness,  it 
must  surely  be  a  matter  of  greatest  interest  to  every 
Swedish  manufacturer  to  import  as  much  as  possible 
from  La  Plata,  and  we  would  ask  you  to  consider  tbe 
question  of  perhaps  ordering  a  certain  quantity  of  your 
other  qualities  also.  As  soon  as  tbe  wool  whioh  you 
import  shall  have  reached  Sweden,  you  will  be  so  good 
as  to  apply  to  us,  and  we  shall  then  enter  into  com- 
munication with  tbe  bead  office  for  export  permits  for 
the  purpose  of  arranging  everything  in  your  interest.  We 
were  glad  to  note  that,  if  necessary ,  you  are  prepared  to 
give  us  your  assistance  respecting  the  importation  for 
our  own  account  to  Sweden,  and  shall  taks  the  liberty 
of  approaching  you  again  later  on  on  this  subject.  Of 


oonrss  this  matter  moat  be  handled  in  a  strictly  oon- 

(Sgd.)  Scheuermann. — (Sgd.)  G.  Bam. 

Tbe  translation  supplied  by  the  claimants 
renders  the  first  paragraph  oa  follows  : 

We  hereby  confirm  oar  letter  of  tbe  1 1th  Sept.  Tour 
manager,  Mr.  Engberg,  and  our  Mr.  Scheuermann  have 
had  a  oonlerenoe  with  tbe  commission  for  export  of  tbe 
wool,  and  we  beg  to  inform  you,  without  responsibility 
from  our  side,  that  the  Swediah  manufacturers  who  send 
their  wool  to  Germany  for  oombing  and  spinning  must 
leave  one-third  of  tbe  parcel  in  Germany. 

But  I  doubt  whether  that  is  oa  accurate  as  the 
Crown's  version.  In  any  event,  I  give  tbe 
claimants  tbe  benefit  of  the  Crown's  translation, 
whioh  is  more  favourable  bo  them. 

Later  tbe  claimants  requested  Messrs.  8taudt 
and  Co.  "  not  to  indicate  in  any  way  whatever, 
either  in  the  invoices  or  in  any  other  papers  in 
this  connection,"  that  the  wool  was  intended  for 
oombing  purposes,  "in  order  to  avoid  drawing 
the  special  attention  of  the  English  to  the  lots." 
To  this  request  Messrs.  Staudt  and  Co.  assented 
with  prompt  willingness.  In  foot,  they  hod  even 
forestalled  th«  request,  for  they  said: 

What  yen  mention  respecting  tbe  drawing  up  of 
tbe  invoioes  bad  already  received  our  attention,  and 
our  people  will,  of  course,  say  noshing  hi  tbe  docu- 
ments about  tbe  wool  being  destined  for  oombing 
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Earlier  than  this  Meters.  Staadt  and  Go.  gave 
*  directions  to  their  ~ 


Pot  on  all  European 'bills  of  lading  neither  the 
of  the  firm  nor  of  the  owner,  bat  of  a  neutral. 


It  was  at  first  intended  by  Messrs.  Staadt  and 
Co.,  apparently,  that  the  wool  should  be  shipped 
in  the  name  of  Simon  Hermanos.  Later,  one 
Edward  Blombergh,  of  Gothenburg,  was  ont  in 
Buenos  Ayres,  and  the  claimants  directed  Messrs. 
Staadt  and  Go.  to  transfer  and  deliver  the  wool 
to  him,  as  if  he  had  been  a  purchaser,  and  said 
that  he  would  act  as  shipper  and  the  Swedish 
Government  as  consignees.  This  was  done  in 
view  of  the  difficulties  which  it  was  said  the 
English  were  placing  on  the  Swedish  import 
trade.  Similar  directions  were  given  to  Messrs. 
Hardt  and  Go.  in  reference  to  their  Drottning 
Sophia  shipment.  Blombergh  adopted  the  role 
of  shipper  in  both  oases  as  if  he  was  a  merchant 
at  Buenos  Ayres ;  but  the  Swedish  Government 
were  not  named  as  consignees.  He  probably 
shrank  from  using  the  name  of  the  Government 
by  the  mere  direction  of  the  claimants.  He  has 
not  taken  the  opportunity  of  giving  any  evidence 
in  explanation. 

In  this  way  the  goods  were  afloat,  consigned  to 
the  claim  ante  at  Gothenburg,  not  in  transit  to 
Ohristianstad,  where  the  claimants'  business  was, 
nor  to  Norrkoping  for  combing.  Gothenburg  was 
more  convenient  for  transhipment  to  Germany 
than  for  transhipment  or  transmission  overland 
to  Ohristianstad  or  Norrkoping. 

An  attempt  was  made  by  Engberg  in  his  first 
affidavit  to  show  that  the  goods  were  intended  to 
be  combed  in  Sweden.   He  deposed : 

The  oombing  of  the  wool  in  question  should  take 
place  beforehand  at  Forenade  Yllefabrikema  in 
Norrkoping. 

That  was  a  disingenuous  statement,  as  the 
whole  of  hie  conduct  and  the  facts  show.  In 
order  to  give  an  air  of  truth  to  it  he  referred  to 
an  alleged  agreement,  evidenced  by  oopies  of  two 
letters  of  the  middle  of  May  1916  after  the 
seizure.  The  originals  were  not  produced.  In 
any  event,  the  agreement  only  purported  to  pro- 
vide for  oombing,  subject  to  certain  conditions,  of 
a  quantity  up  to  600-1000  kilos,  per  week,  and  a 
total  np  to  12,000  kilos. ;  but  "  the  combing  was  to 
take  place  within  a  month  after  information, 
but  not  before  the  1st  Aug.  1916."  It  will  be 
noted  that  the  shipments  in  these  two  vessels 
alone  ezoeeded  80,000  kilos.  The  aforesaid  state- 
ment by  Engberg  in  his  affidavit  did  not  derive 
any  substantial  strength  from  this  attempt  to 
support  it 

Having  regard  to  the  facts  established  by  the 
evidence,  I  cannot  entertain  any  doubt  about  the 
destination  of  the  wool.  I  find  it  was  shipped  to 
Gothenburg  for  the  purpose  of  it  being  forwarded 
directly  to  Germany.  This,  in  my  view,  is  enough 
to  dispose  of  the  oase  and  to  justify  the  con- 
demnation of  the  wool  as  absolute  oontraband 
destined  for  enemy  territory. 

But  it  was  contended  that  even  in  this  event 
the  wool  was  not  subject  to  condemnation,  because 
it  was  intended  to  be  sent  back  to  Sweden  as 
combed  or  spun  wool,  notwithstanding  that  parts 
of  it— waste  wool,  with  its  by-products  and  fats- 
were  to  be  retained  in  the  enemy  country.  I 
cannot  accept  that  contention.  If  absolute 
oontraband  is  onoe  traced  and  captured  on  its 


way  to  enemy  territory,  a  Court  of  Prise  will  not 
embark  upon  inquiries  as  to  what  will,  or,  to 

yak  more  strictly,  what  may  ultimately  become 
it.  Saoh  an  inquiry  would  be  a  dangerous 
fetter  to  fasten  upon  belligerent  captors.  Captors 
know  how  to  not  when  they  find  goods  useful  for 
the  enemy  in  war  on  their  way  to  the  enemy 
country  ;  out  they  would  be  unduly  puzzled  and 
hampered  in  their  action  if  they  had  further  to 
consider  what  the  future  history  of  a  dealing 
with  the  goods  might  be.  After  oontraband 
articles  reached  German  territory  in  the  guise, 
or  even  character,  of  neutral  goods,  the  neutral 
owners  themselves  might,  by  the  allurements 
of  high  prices,  or  the  prompting  of  political 
sympathies,  be  persuaded  to  dispose  of  the  goods 
to  the  enemy.  Apart  from  this,  who  could  with 
any  feeling  ot  certainty  predict,  with  reference  to 
the  wool  in  question,  that  the  German  Govern- 
ment would  not  retain  a  substantial  portion  of  it 
as  part  consideration  for  the  oombing,  or,  indeed, 
requisition,  or  retain  the  whole  of  the  wool  on 
terms  to  be  either  imposed  or  arranged  P  More* 
over,  part  of  it  which  would  necessarily  be  left 
behind  would  be  of  substantial  nee  in  the  war; 
and  this  court  would  not,  and  ought  not,  in  my 
opinion,  to  make  any  distinction  between  the 
various  parte. 

I  will  add  that  the  claimants  upon  the  undis- 
puted facts  pretended,  and  falsely  pretended,  that 
the  wool  had  been  transferred  and  delivered  to 
Blombergh  before  shipment,  and  that  be  was  an 
independent  shipper  and  not  the  German  vendors. 
Following  upon  this  project  the  bills  of  lading 
were  falsely  made  out.  And  this  was  done  with 
the  avowed  object  of  evading  search  and  capture. 
I  need  not  again  refer  to  the  authorities  which  I 
have  cited  in  other  oases  for  the  proposition  that 
false  papers  made  out  for  the  purpose  of  deceiving 
possible  captors  will  invalidate  a  claim  :  (see  The 
Borfarem.  114  L.  T.  Rep.  46). 

I  will  only  quote  a  oouple  of  passages  from  Mr. 
Dana's  edition  of  Wheaton's  International  Law, 
which  are  in  point,  and  to  whioh,  so  far  aa  I 
remember,  I  have  not  previously  called  attention. 
At  p.  663  it  is  said :  "  By  the  present  practice  of 
nations,  if  the  neutral  .  .  .  make  use  of 
fraudulent  devices  to  mislead  the  belligerent,  ard 
defeat  or  impair  the  right  of  search,  he  is  liable 
to  condemnation  for  unneutral  acts  in  aid  of  the 
enemy.  .  .  .  Producers  and  merchants  can 
continue  their  business  and  procure  transporta- 
tion without  criminality,  taking  the  risk  of  the 
capture  and  condemnation  of  noxious  articles. 
At  the  same  time,  the  belligerents  have  the 
farther  security  of  being  able  to  condemn  all  the 
interests  involved,  whether  vessel  or  cargo,  if 
there  have  been  fraudulent  praotioes  or  hostile 


For  the  reasons  given  I  pronounce  an  order 
that  all  the  goods  claimed  be  condemned  aa  good 
and  lawful  prise. 

Solicitor  for  the  Procure  tor- General, 
Solicitor. 
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Pbizb  Or.] 


Thb  Sioukd. 


[Paizn  Ot. 


Thursday,  Oct.  IS,  1017. 
(Before  Sir  8.  T.  Evabs.  President.) 
Thb  Sigurd,  (a) 
Prize  Court  —  Reprisals  Order  in  Council  of  the 
March  mo-Seizure  of  goods  on  neutral 
skip — Detention — Order  for   release  of  cargo- 
Erroneous  construction  of  order— Claim  of  owners 


The  S.  was  a  neutral  sailing  ship  which  was  com- 
pletely laden  with  a  cargo  at  a  German  port  before 
the  outbreak  of  war,  and  a  portion  of  the  goods 
were  consigned  to  a  neutral  firm  in  South 
America,  The  bill  of  lading  in  connection  with 
these  goods  was  dated  the  31th  July  1914,  eight 
days  before  the  declaration  of  war.  The  goods  were 
of  German  origin.  The  8.  did  not  set  sail  from 
Germany  until  Oct.  1014.  Owing  to  damage  sus- 
tained through  bad  weather,  she  was  compelled  to 
put  into  a  neutral  port,  where  she  was  detained  for 
repairs  until  March  1015.  Owing  to  the  nature  of 
the  damage  suffered,  part  of  the  cargo  had  to  be 
taken  out  of  the  vessel  and  was  subsequently  reloaded. 
The  8.  sailed  from  the  neutral  port  on  the 
23rd  March  1915. 

On  the  11th  March  1915  the  Reprisals  Order  in 
Council  was  issued,  which  enacted  (inter  alia) 
that  every  merchant  vessel  which  sailed  from  a 
port  other  than  a  German  port  after  the  1st  March 
1915  having  on  board  goods  of  enemy  origin  or 
goods  which  are  enemy  properly  may  be  required 
to  discharge  the  same  in  a  British  or  an  allied  port, 
there  to  be  detained  in  the  custody  of  the  marshal  of 
the  Prize  Court  until  dealt  with  by  Ike  court 
in  such  manner  as  may  in  the  circumstances 

rear  just.  Under  the  provisions  of  this  order 
8.  was  ordered,  on  the  5th  Apr*  1915,  whilst 
on  her  way  to  South  America,  to  proceed  to  a 
British  port  and  there  to  discharge  her  goods. 
On  the  28th  June  1917  the  Procurator-General  asked 
for  the  condemnation  of  the  goods,  but  the  Presi- 
dent ordered  their  release,  on  the  ground  that  the  8, 
was  to  be  regarded  as  a  neutral  vessel  which  sailed 
from  a  German  port  prior  to  the  1st  March  1915, 
and  not  as  one  which  sailed  from  a  port 
a  German  port,  although  she  left  the  neutral  port 
where  she  had  been  repaired  after  the  1st  March 
1915.  The  owners  of  the  goods  now  asked  for  costs 
and  damages  in  connection  with  the  wrongful 
seizure. 

Held,  that,  although  the  seizure  had  been  made  under 
a  wrong  construction  of  the  Reprisals  Order,  the 
claimants  were  not  entitled  to  either  costs  or 

The  decision  in  The  Loam  (Edw.  190)  followed. 
This  wu  an  application  on  behalf  of  Meesr*. 
Weber  and  Oo ,  a  firm  carrying  on  business  at 
Merceria,  Conoepoion,  Chili,  against  the  Pro- 
curator-General  for  oosts  snd  damages  in  con- 
nection with  the  seizure  and  detention  of  a 
portion  of  the  cargo  on  board  the  sailing  ship 
Sigurd,  of  which  they  were  the  owners. 

The  Sigurd  was  a  Norwegian  reesel,  and  she 
loaded  a  varied  cargo  at  Hamburg  in  July  1914, 
just  before  the  outbreak  of  war.  Among  the 
goods  carried  were  certain  packages  consigned  to 
Messrs.  Weber  and  Oo.,  the  claimants.  The  bill 
of  lading  was  dated  the  27tb  July  1914.  For 
or  other  the  Sigurd  did  not  sail  for 


Hamburg  until  the  21st  Oct.  1914, 
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with  very  bad  weather  and  was  compelled  to  put 
into  Christiania,  whence  she  was  afterwards  sent 
to  8taTanger,  where  extensive  repairs  had  to  be 
carried  out  In  order  to  carry  out  these  repairs 
it  was  necessary  that  a  portion  of  the  cargo  should 
be  unshipped.  Eventually,  however,  the  Sigurd 
set  sail  from  Stavanger  on  the  23rd  March  1915. 
She  was  stopped  in  the  North  Sea  on  the 
5th  April  1915  by  a  British  patrol  boat  and 
ordered  to  proceed  to  Stornaway,  where  the  goods 
in  question  were  ordered  to  be  discharged  under 
the  provisions  of  tbe  Reprisals  Order  in  Council 
dated  the  1 1th  March  11*15. 

By  tbe  Reprisals  Order  in  Council,  dated  the 
llth  March  1915,  it  is  provided  as  follows : 

Art  2.  No  merchant  vessel  whioh  sailed  from  any 
German  port  after  the  1st  Haroh  1915  shall  be  allowed 
to  proceed  on  her  voyage  with  any  goods  on  board  laden 
at  aaoh  port  All  goods  laden  at  snob  port  most  be  dm  - 
obarged  in  a  British  or  allied  port  Good*  so  discharged 
shall  be  placed  in  the  custody  of  the  marshal  of  the 
Prise  Court,  and,  if  not  requisitioned  for  the  use  of  His 
Majesty,  shall  be  detained  or  sold  under  the  direction  of 
the  Prize  Court.  Tha  proceeds  of  goods  so  aold  shall  be 
paid  into  oourt  and  dealt  with  in  such  manner  as  the 
court  may  in  the  circumstances  deem  to  be  just. 

Art.  4.  Every  merchant  vessel  whioh  sailed  from  a 
port  other  than  a  German  port  after  the  let  March  1915, 
on  board  goods  whioh  are  of  < 


in  a  British  or  allied  port.  Goods  so  discharged  in  a 
British  port  shall  be  plsosd  in  the  custody  of  tbe 
marshal  of  the  Prise  Court,  and,  if  not  requisitioned  for 
the  nee  of  His  Majesty,  shall  be  detained  or  sold  under 
the  direction  of  the  Prise  Court.  Tbe  proceeds  of 
goods  so  sold  shall  be  paid  into  oourt  and  dealt  with  in 

in  tbe 

to  be  just. 


When  the  case  oame  before  the  Prize  Oourt  on 
the  28th  June  1917,  at  which  time  the  Grown 
asked  for  the  condemnation  of  the  goods  under 
the  Reprisals  Order,  tbe  President  decided  in 
favour  of  the  claimants,  on  the  ground  that  the 
8igurd  was  to  be  regarded  as  a  neutral  vessel 
whioh  had  sailed  from  a  German  port  before  the 
lat  March  1915,  and  not  as  one  whioh  had  sailed 
from  a  neutral  port  after  tbe  1st  March  1915.  He 
therefore  ordered  the  goods  to  be  released,  and 
the  claimants  now  asked  for  oosts  and  damages 
through  the  improper  seizure  and  detention. 

MacKinnon,  K.O.  and  Bollock  tor  the  claimants. 

Tbe  AttorveyGtr.eral  (Sir  F.  E.  Smith,  K.C.) 
and  Pease  for  tbe  Procurator- General. 

Tbe  Prebidbmt.— On  tbe  28th  June  1917  I 
decided  a  point  of  law  raised  in  this  case, 
arising  out  of  the  Order  in  Council  of  the  llth 
March  1915.'  I  only  arrived  at  my  decision  after 
considerable  argument  snd  I  decided  the  case 
simply  upon  certain  assumed  or  agreed  facts, 
merely  the  facts  relating  to  the  question  of 
whether  the  ship  bad  left  Germany  before  or 
after  the  war,  and  facte  of  that  kind.  I  ordered 
the  goods  to  be  released  because,  in  my  view,  as 
I  said  in  my  judgment  the  Order  in  Council  did 
not  *pply  in  suoh  a  case  as  this.  Tbe  owners  of 
part  of  the  cargo  thus  ordered  to  be  released  now 
make  a  claim  against  the  Crown  for  costs  and 
damages  on  tbe  ground  that  the  seizure  was 
wrongful  and  was  a  seizure  whioh  entitled  them 
in  accordance  with  the  principles  applicable  in 
this  oourt  to  i 
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Thb  Achillm. 


[Pbim  Or. 


I  do  not  know  the  facta  with  regard  to  the 
claimants  or  with  regard  to  the  property  in  the 
goods.  Certain  matters  bare  been  stated  by  the 
learned  Attorney-General,  which,  he  says,  raise  a 
suspicion  that  the  goods  may  belong  to  the 
enemy,  and  that  the  result  of  giving  ooeta  and 
damages  wonld  be  to  award  costs  and  damages 
to  that  enemy.  I  say  nothing  on  that  point 
to-day,  because  I  have  not  fall 


ling,  and  assuming  merely  for  the 
purpose  of  deciding  the  question  of  lsw  which 
has  been  argned  here  to-day,  that  the  claimants 
are  properly  before  the  court,  and  that  if  costs 
and  damages  were  to  be  allowed  it  is  right  that 
they  should  recover  them — so  far  as  I  am  con- 
cerned, in  any  future  proceedings  it  most  not  be 
said  that  I  have  decided  the  case  on  any  other 
ground  than  the  assnmed  ground  that  the 
claimants  are  rightly  before  the  court  and  are 
persons  entitled  to  be  paid  costs  and  damages  if 
my  decision  were  in  their  favour. 

The  question  I  have  to  decide  to-day  is 
whether  or  not  the  seizure  in  the  oiroamstances 
in  which  this  was  made  was  one  which  imposes 
the  obligation  on  the  Grown  to  answer  to  the 
claimants,  the  owners  of  the  gooda,  in  costs  and 


The  point  whioh  was  argned  on  the  28th  June 
1917  was  a  very  important  one,  and  not  at  all  an 
to  decide.   It  was  argned  by  the  first 


probably  felt  tbat  he 
of  the  law,  for  be  saj 


law  officer  of  the  Grown,  and  I  am  told  to  day 
tbat  my  judgment  is  on  its  way  to  be  reviewed 
in  the  Privy  Council.  That  means  that  the  first 
law  officer  of  the  Crown  and  the  other  law  officers 
of  the  Grown  still  think  tbat  the  point  is 
arguable,  and  very  likely  they  have  advised  tbat 
my  judgment  is  wrong.  I  only  say  tbat  to  show 
tbat  it  is  an  important  legal  point  involving 
difficulties. 

Hating  said  so  much,  I  will  only  say  that  I  shall 
follow  the  case  of  The  Luna  (Edw.  190),  wbioh 
was  decided  by  Lord  StowelL  That  was  a  case 
where  the  capture  was  made  in  circumstances 
very  similar  to  this,  by  reason  of  a  wrong  con- 
it  ruction  placed  on  an  Order  in  Council.  Lord 
Stowell  said  tbat  where  there  was  a  legal  diffi- 
culty of  that  kind  he  wonld  not  impose  upon  the 
captors  the  obligation  of  paying  any  costs  or 
damages.  That  case  is  referred  to  and  dealt  with, 
among  other  esses,  in  the  case  of  The  Otttee 
(Rosooe's  English  Prise  Oases,  voL  2,  432  ;  9  Moo. 
P.  0. 150)  at  the  time  of  the  Crimean  War.  The 
judgment  of  the  Privy  Council  about  tbat  case 
says  this  i  "  The  question  of  expenses  does  not 
to  have  been  argued,  and  Lord  Stowell 


is  going  to  the  very  verge 
'  I  cannot  in  this  instance 


refuse  the  captors  their  expenses,  but  in  no  future 
case  arising  on  the  same  state  of  facts  will  the 
court  grant  this  indulgence."* 

I  do  not  presume  to  say  what  I  think  Lord 
Stowell  probably  felt,  though  I  see  no  indication 
in  the  judgment  in  The  Luna  (not  tup.)  that  Lord 
Stowell  felt  tbat  he  was  going  to  the  very  verge 
of  the  law.  The  Privy  Council  in  The  Otttee 
(ubi  tup.),  referring  to  that  case  and  others  with 
which  they  were  dealing  under  tbat  same  bead, 
ssid  i  "  If,  however,  these  oases  are  to  be  held  to 
establish  the  principle  that  there  may  be  questions 
of  so  much  nicety  in  the  construction  of  public 
or  the  determination  of 


points  of  law,  as  to  exonerate  captors  from  what 
would  ordinarily  be  the  con  sequence  of  their 
mistake,  they  will  not  muob  assist  the  argument 
of  the  respondents  here,  where  no  questions  of 
law  of  any  kind  appear  to  have  existed.'* 

Tbat  passage  shows  that  the  case  of  The  Luna 
(ubi  tup.)  was  not  disapproved  of  by  the  Privy 
Council,  and  tends  to  show  tbat  the  oase  was 
one  which  they  would  have  approved  of  .if  tbey 
bad  found  it  necessary  on  the  facts  of  that  oase 
to  deal  with  it  I  accept  the  oase  of  77m  Luna 
(ubi  tup.)  as  an  authority  whioh  I  will  and  ought 
to  follow.  The  result  is  tbat  the  claim  for  oosts 
and  damages  is  disallowed. 

As  to  the  oosts  of  the  legal  proceedings,  I  have 
allowed  that  application  to  be  made  to-day  whioh 
properly  ought  to  have  been  made  at  the  con- 
clusion of  the  bearing  in  June  last  It  follows, 
1  think,  from  my  decision  in  this  oase  that  I 
ought  not  to  give  the  claimants  any  costs  at  all. 

Solicitor  for  the  Procurator. General,  Treasury 
Solicitor. 

Solicitors  for  the  claimants,  Btoktt  and  Stoke: 


June  28 
(Before  Sir  8.  T. 


1917. 


) 


The  Achillbs.  (a) 

Prize  Court — Enemy  company — Branches  established 
in  British  and  neutral  countries — Trading  between 
British  and  neutral  branches — Enemy  goods  shipped 
from  neutral  branch  to  British  branch— Goods 
shipped  on  British  ship — Goods  landed  in  England 
— Storage  in  warehouse  at  port  of  landing — Limits 
of  port— Seizure — Right  to  teue  in  port — Trading 
with  the  Enemy  Proclamation  (No.  2)— Licence  to 
trade. 

An  Austrian  company  had  branch  establishments  in 
various  parts  of  the  world,  and  two  of  these  were  at 


Manchester  and  Bangkok  After  the  outbreak  of 
war,  the  manager  of  the  Manchester  branch  wrote 


to  the  Trading  with  the  Enemy  Committee,  and, 
after  stating  full  particulars  as  to  the  constitution 
and  the  business  affairs  of  the  a 
whether  it  was  possible  under  the 

between  Manchester  and  the  East,  pointing  out  at 
the  same  time  that  this  branch  was  anxious  not  to 
infringe  the  law  at  to  trading  with  the  enemy.  In 
reply,  he  received  a  letter  from  the  secretary  of  the 
committee  in  which  it  was  stated  that  from  the  fads 
set  out  there  appeared  to  be  no  reason  why  business 
should  not  be  continued  as  usual.  The  reply 
further  referred  the  manager  to  par.  8  of  the  Trading 
with  the  Enemy  Proclamation  {No.  2)  of  the 
9th  Sept.  1914.  The  manager  thereupon  ordered 
certain  hides  from  the  Bangkok  branch,  and  these 
were  shipped  on  board  a  British  steamship  in 
Nov.  1914.  The  steamship  arrived  at  Liverpool 
in  Jan.  1916,  and  the  hides  were  stored  in  a 
certain  warehouse  in  Liverpool,  where  they  were 
subsequently  seized  on  behalf  of  the  Crown. 
The  application  of  the  Crown  for  condemnation  was 
resisted  on  the  grounds  (a)  that  the  goods  were 
outside  the  limits  of  the  port  of  ' 

were  therefore  not  subject  to  i 
(b)  that  under  par,  toft 

"(a)  Bsportsd  by  J.  A. 
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Th«  Acbillis. 


[Pbim  Of. 


the  Enemy  Proclamation  (No.  2)  of  1914,  coupled 
with  the  letter  of  the  secretary  of  the  Trading  with 

i^i^       ft  C-TT\ \£       f./77\T7l\tt€£t   aw^^*J*C  \NJw  ^3reSe^s^s5#^e5^ 

licence  to  fade  ftetoeen  tA«  ^Manchester  and  the 
Bangkok  branches  of  the  company. 
Held,  that  the  claim  failed  on  both  points,  and  that 
the  hides  were  confiscable  as  lawful  prist. 

This  was  a  case  in  wbioh  the  Grown  sought  the 
condemnation  of  a  portion  of  the  cargo  of  the 
British  steamship  Achillea,  consisting  of  a  number 
of  bales  of  hides. 

The  bides,  of  which  there  were  226  bales,  were 
shipped  on  the  steamship  Achilla,  a  British 
vee«el,  at  Bangkok  by  the  Bangkok  branch  of  an 
Austrian  company,  Messrs.  Alois  8chweiger 
and  Co.  Limited,  which  bad  business  booses  in 
various  parts  of  the  East  and  also  a  house  in 
Manchester.  The  manager  of  the  Manchester 
branch  of  the  company  was  Mr.  Syl? ins  Kempton, 
and  it  was  he  who  had  ordered  the  hides  to  be 
shipped  from  Bangkok  for  Liverpool,  after  the 
outbreak  of  the  war,  and  after  he  had  been  in 
communication  with  the  Trading  with  the  Enemy 
Committee,  in  order  to  take  care  that  nothing 
should  be  done  which  might  infringe  the  law  as  to 
trading  with  the  enemy.  Mr.  Kempton  was  a 
gentleman  of  Roumanian  origin,  who  bad  been 
naturalised  in  thia  country  in  1903,  and  in  his 
affidavit  io  support  of  the  claim  made  to  the 
hides  he  stated  that  the  Manchester  branch 
of  the  Austrian  company  bad  been  carried  on 
entirely  by  British  subjects,  and  ought  not  to 
be  regarded  as  an  alien  enemy.  Moreover,  the 
Manchester  branch  had  never,  since  the  out- 
break of  war,  remitted  money  to  Vienna,  and, 
indted,  had  always  carried  on  its  operations  in* 
dependently.  When  Mr.  Kempton  applied  to  the 
Trading  with  the  Enemy  Committee  be  had  stated 
fully  the  facts  as  to  the  position  of  the  Austrian 
company  and  the  Manchester  branch  of  the  busi- 
ness, and  the  reply  wbioh  be  had  received  from 
the  secretary  of  the  committee  waa  in  the  fol- 
lowing terms : 

la  reply  to  your  letter  I  beg  to  say  that  from  the 
facts  stated  it  would  appear  that  there  it  no  reason  why 
the  Manchester  business  of  Meesrs.  Alois  Sohwei«er 
aad  Co.  Limited  ahould  not  continue  boaioeee  aa  usual 
I  would  refer  yon  to  par.  6  of  the  Royal  Proclamation 
on  Trading  with  the  Enemy  of  the  9th  Sept.  1914. 


There  waa  further  correspondence  between  Mr. 
Kempton  and  the  secretary  of  the  Trading  with 
the  Enemy  Committee,  but  thia  took  place  sub- 
sequently to  the  shipment  of  the  goods. 

The  Achilles  left  Bangkok  in  Not.  1914,  and 
arrived  at  Liverpool  on  the  15th  Jan.  1915.  The 
226  bales  which  were  now  in  question  were  put 
into  a  warehouse  in  Liverpool  on  behalf  of 
Messrs.  Alois  Sohweiger  and  Co.  Limited,  where 
they  were  subsequently  seized  on  behalf  of  the 
Crown.  On  the  30th  March  1916  the  Manohester 
branch  waa  ordered  to  be  wound-up,  and  the  con* 
troller  appointed  by  the  Board  of  Trade  now  put 
in  a  claim  on  behalf  of  the  Austrian  company,  to 
test  the  question  whether  the  hides  were  aeaeta  of 
the  branch  house,  and  whether  the  proceeds  of 
them  were  available  for  the  liquidation  of  the 
demands  of  English  creditors. 

It  was  admitted  that  the  hides  when  afloat  and 
np  to  the  time  of  their  arrival  at  Liverpool  were 
enemy  property,  but  it  waa  contended  that  when 
the  goods  had  been  placed  in  the  warehouse  at 


Liverpool  they  were  outside  the  port  of  Liverpool 
for  the  purpose  of  lawful  seizure  as  maritime  prize, 
and  that  they  were  not  liablo  to  seizure  by  reason 
of  par.  6  of  the  Trading  with  the  Enemy  Proclama- 
tion of  the  9th  Sept.  1914,  together  with  the 
implied  licence  granted  to  the  Manohester  branch 
by  the  letter  of  the  eeoretary  of  the  Trading  with 
the  Enemy  Committee  addressed  to  Mr.  Kempton. 

Par.  6  of  the  Trading  with  the  Enemy  Pro- 
clamation (No.  2)  of  the  9th  Sept  1914  is  as 


Provided  always  that  where  an  enemy  has  a  bran  oh 
locally  situated  in  British,  allied,  or  neutral  territory, 
not  being  neutral  territory  in  Europe,  transaction*  by 
or  with  each  branch  shall  not  be  treated  as  transactions 
by  or  with  an  enemy. 

The  Attorney-General  (Sir  P.  E.  Smith,  K.C.) 
and  AusUn-Cartmell  for  the  Procurator- General. 
— The  olaim  put  forward  must  fail  on  both 
.grounds.  The  warehouse  in  which  the  hides 
were  stored  is  within  the  port  of  Liverpool , 
bat  in  any  oaae  the  seizure  was  lawful  in  view  of 
the  decision  of  the  Privy  Council  in  The  Rou- 
manian (114  L.  T.  Rep.  3;  (1916)  110.  124). 
Again,  par.  6  of  the  Trading  with  the  Enemy 
Proclamation  (No.  2)  of  the  9th  Sept.  1914  did 
not  exempt  the  goods  from  confiscation :  (see  The 
Eumaeui,  114  L.  T.  Rep.  190).  As  to  the  letter 
from  the  secretary  of  the  Trading  with  the  Enemy 
Committee,  it  might  be  looked  upon  as  a  valuable 
expression  of  opinion,  but  it  could  not  in  any 
sense  be  construed  as  a  licence  to  trade. 

Letlie  Scott,  K.C.  and  Latter  for  the  claimant— 
The  goods  were  outside  the  port  of  Liverpool  and 
were  not  liable  to  seizure.  The  particular  ware- 
house in  which  they  had  been  stored  was  never 
a  part  of  the  old  port  of  Liverpool,  and  it  is 
not  now  within  the  limits  of  the  port.  No  doubt 
wide  powers  as  to  seizure  have  been  given  by 
reason  of  the  decision  in  The  Roumanian  (ubi 
tup.),  bat  that  case  wss  different  from  the 
present.  There  the  oil  in  question  had  been  pnt 
on  shore  owing  to  the  exercise  of  belligerent  sea 
power,  whereas  here  there  was  an  ordinary  com- 
mercial transaction,  and  once  the  goods  had  been 
landed  and  placed  outside  the  limits  of  the  port 
they  could  not  be  seized.  But  if  this  contention 
is  wrong,  the  goods  are  immune  from  seizure 
by  reason  of  par.  6  of  the  Order  in 
Council  of  the  9th  Sept.  1914,  as  well  aa  under 
the  licence  which  was  impliedly  granted  to  Mr. 
Kempton  by  the  secretary  of  the  Trading  with  the 
Enemy  Committee  in  his  letter  of  Sept  1914. 
The  intention  of  the  paragraph  is  to  make  all 
trading  transactions  between  branch  houses  of  an 
enemy  business,  when  established  in  British, 
allied,  or  neutral  territories — suoh  neutral  terri- 
tories not  being  in  Europe — perfectly  legitimate. 
Here  was  a  transaction  between  the  Manchester 
branch  and  the  Bangkok  branch,  and  the  parties 
concerned  were  entitled  to  rely  upon  immunity 
from  capture.  Par.  6  alone  is  sufficient  to 
support  the  olaim,  bat  if  anything  farther  is 
needed,  there  is  the  correspondence  which  passed 
before  the  hides  were  shipped,  and  this  operated 
as  a  Crown  licence. 

The  Attorney -General  in  reply. — There  is  no 
warrant  or  precedent  to  sapport  the  limitation  of 
the  right  of  seizure  in  port  snob  as  that  pat 
forward  on  behalf  of  the  claimant,  jast  as  there 
I  is  none  to  give  the  extended  meaning  to  par.  6  of 
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tha  Trading  with  the  Enemy  Proclamation,  which 
ia  oont  ended  for.  A*  to  the  'alleged  licence, 
there  is  no  power  conferred  upon  the  secretary 
of  the  oommittee  to  give  a  Grown  lioenoe,  and,  if 
a  wrong  opinion  has  been  expressed,  "  the  Grown 
can  never  be  prejudiced  by  the  l&thes  of  its 


Cur. 


war 


July  26.— The  Pbbsidbnt.— After  the 
began  the  Manchester  branoh  of  a  Vienna 
pany— Messrs.  Alois  Sohweigtr  and  Oo.  Limited 
— was  placed  under  a  controller  appointed  by  the 
Board  of  Trade.  The  claim  in  this  case  ia  made 
by  the  controller,  who  desires  the  question  whioh 
arises  to  be  deoided  by  the  oourt. 

The  subject-mstter  of  the  olaim  ia  a  quantity 
of  hides,  consisting  of  226  bales.  These  bales 
were  shipped  by  the  Bangkok  branoh  of  the 
Austrian  company  on  the  Achilles,  a  British  ship 
bound  from  Bangkok  to  Liverpool.  This  was 
done  on  the  instructions  of  Mr.  Sylvius  Kempton, 
the  manager  of  the  Manchester  branoh.  Mr. 
Kempton  had  some  oommunioatien  with  the 
Trading  with  the  Enemy  Oommittee  of  the 
Board  of  Trade  as  to  oarrying  on  the  busineas  of 
the  branoh.  No oom plaint  whatsoever  is  made  as 
to  the  oonduot  of  Mr.  Kempton  in  reference  to 
the  shipment  in  question,  or  aa  to  any  other 
matter  in  connection  with  the  business  of  the 
branch  after  the  war  began. 

facte  in  the  case  are  not  in 
dispute.  They  can  be  ahortly  stated.  It  waa 
adi  **ed  that  the  hides,  when  afloat  and  when 
they  arrived  in  Liverpool,  were  the  property  of 
the  enemy  company.  After  their  arrival  they 
were  discharged  and  placed  in  a  Liverpool  ware- 
boose  near  the  docks.  They  were  seized  in  that 
warehouse. 

Two  contentions  were  put  forward  as  grounds 
for  the  application  to  release  the  goods.  First,  it 
was  said  that  they  were  seized  on  land  outside  the 
port  of  Liverpool.  Seoondly,  that  either  by  virtue 
of  par.  6  of  the  Order  in  Council  of  the  9th  Sept. 
1914  or  by  a  lioenoe  from  the  Grown  the  goods 
were  immune  from  confiscation. 

As  to  the  first  point,  the  matter  is  concluded 
by  the  decision  in  the  Roumanian  (ubi  tup.). 
Soma  evidence  was  given  as  to  the  limits  of  the 
old  port  of  Liverpool.  If  that  evidence  was 
striotly  acted  upon,  it  would  appear  that  moat  of 
the  great  docks  on  the  eastern  bank  of  the  Mersey 
would  have  to  be  exoluded  from  the  port.  Id  my 
view  the  warehouse  where  the  hides  were  seized 
waa  a  warehouse  of  the  port  of  Liverpool,  and  on 
this,  and  on  the  broader  ground  stated  by  the 
Judicial  Oommittee  of  the  Privy  Council  in  the 
Roumanian  {ubi  tup.),  the  goods  which  bad  been 
subject  to  capture  as  enemy  property  while  afl  mt 
remained  subject  to  oapture  in  the  warehouse. 

Upon  tbe  seoond  point,  as  to  the  auggested 
lioenoe,  the  contention  faila  ou  both  branches  of 
the  argument.  Par.  6  of  the  Order  in  Council 
alieady  referred  to  gives  no  lioenoe  or  protection 
for  the  goods  in  question.  That  provision  affords 
a  protection  for  a  person  acting  within  it  from 
being  affected  with  the  offence  of  trading  with  an 
enemy.  It  has  no  application  to  tbe  case  of  the 
transfer  of  goods  belonging  to  an  enemy  from 
one  branoh  house  to  another  so  as  to  affect  tbe 
property  in  the  goods.  In  a  word,  the  provision 
protects  a  person  trading  within  its  purview,  but 
leaves  untouched  the  question  of  title  to  or  pro- 


perty  in  any  goods ;  and  it  cannot  possibly  be 
construed  aa  taking  away  from  a  captor  the  right 
to  capture  or  to  seize  enemy  goods  on  a  British 
ship  or  in  a  British>port. 

As  to  the  argument  that  the  oorrespondenoe 
passing  between  Mr.  Kempton  and  the  Trading 
with  the  Enemy  Committee  constituted  a  lioenoe 
whioh  made  the  goods  immune  from  seizure,  that 
contention  ia  also  withoot  foundation.  There 
are  many  old  authorities  in  the  Prize  Court  of 
thia  realm  npon  questions  of  lioenoe.  They 
establish  that  an  alleged  licence  must  be  strictly 
proved ;  and  also  that  it  mast  be  striotly  con- 
strued. It  is  clear  that  the  oommittee  referred 
to  had  no  authority  to  give  a  lioence  which  conld 
defeat  the  righta  of  captors;  and  it  ia,  in  my 
opinion,  equally  clear  that  they  never  purported 
to  give  any  such  lioenoe.  It  was  said  tb*t  Mr. 
Kempton  desired  to  get  possession  of  the  goods 
so  as  to  satisfy  the  olaima  of  British  creditors 
against  tbe  Austrian  company.     Tbat  does  not 


affect  the  question  whioh  "I  hare  to  decide.  If 

proceeds  of  the  goods  were  so  applied,  I 
enemy  company  would  pro  tanio  be  relieved 


the 


of  tbe  goods  were  so  applied,  tbe 


their  obligation  to  those  creditors. 

Moreover,  it  waa  not  shown  to  the  oourt  that 
the  other  assets  of  the  Manchester  branoh  were 
not  sufficient  to  satisfy  the  demands  of  all  the 
Britiah  oreditors.  However  tbat  may  be,  the 
legal  position  in  my  opinion  is  clear.  Bat  the 
controller  was  quite  justified  in  seeking  the 
decision  of  the  oourt.  That  decision  is  that  tbe 
goods  in  question  in  the  circumstances  were  pro* 
perly  seized ;  and  the  order  of  the  oourt  is  that 
they  be  condemned  aa  good  and  lawful  prise  in 
favour  of  the  Crown  in  ita  rights  to  droits  of 
Admiralty. 

Solicitor  for  the  Procurator- General,  Treasury 
8olieilor. 

Solicitors  for  the  claimant,  Bu»k,  Mellor, 
N orris,  for  tjuit&r,  Rtelis,  and  Co.,  Manchester. 


Of  iOTfcg. 


March  19,  20,  22, 23,  26,  July  12,  and  Oet.  29, 1917. 
(Before    Earl  Lobbbubh,   Lords    Dunn  dm, 

Atkibsom,  Sumnbb,  and  Wbbnbuby.) 
Beck sr,  Gbay,  un>  Go.  e.  London  AsauBABcn 

Cobpobatioh.  (a) 
on  ippial  fbom  in  ooubt  or  arrasx  in 

Insurance  —  Charter-party  —  Outbreak  of  tear  — 
Peril  of  capture  by  men-  of-  war — British  goods 
on  German  ship — Skip  puts  into  neutral  port  and 
remains  there— Los*  of  venture — Claim  for  con- 
structive total  Iw. 

The  appellants.  English  merchants,  shortly  before 
war  was  declared,  took  out  a  poUoy  of  marine 
insurance  with  the  respondents  on  jute  beknupng  to 
thorn  shipped  at  Calcutta  on  board  a  German 
vessel  for  carriage  to  Hamburg.  The 
the  goods  was  not  to  pass  to  the  vendees,  a 
Jirm, 

Hamburg.  The  policy  covered  (inter  alia)  peril 
of  capture  by  men-of-war.    During  the  voyage  tear 
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Mediterranean  on  the  4Ah  Aug  1914,  fearing  the 
capture  of  his  ship  by  the  British  and  French  fleets, 
put  into  Messina,  and  a  month  later  moved  to 
Syracuse,  where  he  stated  he  had  abandoned  the 
voyage.   On  the  1st  Sept.  1914  the  appellants  gave 
the  respondents  notice  of  abandonment,  and  claimed 
that  there  had  been  a  constructive  loss  of  the  goods 
by  peril  insured  against. 
Held,  that  the  frustration  of  the  adventure  was  not 
due  to  a  peril  insured  against.  To  constitute  a  loss 
by  capture,  though  actual  seizure  were  not  essential, 
the  risk  must  have  been  so  imminent  as  to  compel 
the  ship  to  take  refuge  in  some  neutral  port, 
whereas  here  the  ship  had  gone  into  a  neutral  port 
before  she  had  even  so  much  as  sighted  a  man-of- 
war  by  the  voluntary  act  of  her  master  for  the  very 
purpose  of  avoiding  the  risk  of  capture. 
San  day  v.  British  and  Foreign  Marine  Insurance 
Company  (13  Asp.  Mar.  Law  Cos.  289;  114  L,  T. 
Rep.  621 ;  (1916)  1  A.  C.  660)  distinguished. 
Decision  of  the  Court  of  Appeal,  reported  13  Asp. 
Mar.  Law  Cos.  318;  114  L.  T.  Rep.  734  ;  (1916) 
2  K.  B.  166),  affirmed. 
Appkal  by  the  plaintiffs  from  an  order  of  the 
Court  of  Appeal,  reported  13  Asp.  Mar.  Law  Cas. 
818;  114  L.  T.  Eep.  734;  (1916)  2  K.  B.  156, 
affirming  a  judgment  of  Bailhaobe,  J.,  reported 
bid. ;  (1916)  8  K.  B.  410.  in  an  action  tried  before 
him  as  a  commercial  cause. 

Sir  John  Bimon,  K.0.  and  B.  A.  Wright  for 
appellants. 

^Le*Ue  Scott,  K.O.,  Adair  Roche,  K.C.,  and  T. 

The  following  cases  were  referred  to  : 
British  and  Foreign  Marine  Inturanct  Company  v. 

Sand  ay  and  Oo,  13  Asp.  Mar.  Law  Gsa.  289 ; 

114  L.  T.  Bep.  581 ;  (1916)  1  A.C.  650 ; 
Erpatito  t.  Bowden,  7  E.  A  B.  768; 
Karberg  (Arnold)  and  Co.  r.  Blyths,  Green,  Jourdain, 

and  Co.,  13  Asp.  M»r.  Law  Caa,  235  ;  114  L.  T. 

Bep.  152  ;  (1916)  1  K.  B.  495  ; 
Bedocanaehi  v.  Elliott,  81 L.  T.  Bep.  239 ;  L.  Bsp.  9 

C.  P.  618 ; 
Butler  t.  Wildman,  3  B.  A  Aid.  398 ; 
Hadkineon  v.  Robinson,  3  Bos.  A  P.  388  ; 
The  Knight  of  8t.  Michael,  8  Asp.  Ms*.  Law  Caa. 

360  ;  78L.T.  Bep.  90;  (1898)  P.  30; 
Kacianoff  r.  China  Trader*'  Insurance  Company, 

12  Asp.  Mar.  Law  Cas.  524 ;  111  L.  T.  Bep.  404  , 

(1914)  3K.B.  1121 ; 
Smith  t.  Vnivenal  Insurance  Company,  6  Wheat. 

K«p.  176; 

Nickels  and  Co.  r.  London  and  Provincial  Marine 
and  General  Insurance  Company,  6  Com.  Cm. 
15; 

Lubbock  t.  Rowcraft,  5  Eap.  50  : 

Boiu  t.  Salvador,  3  Bing.  (N.  C.)  266  ; 

Reischer  v.  Berwick,  7  Asp.  Mar.  Law  Caa.  493  ;  71 

L.  T.  Bep.  238;  (1894)  2  Q.  B.  548  ; 
Ley  land  Shipping  Company  t.  Norwich  Union  Fire 

Insurance  Company,  14  Asp.  Mar.  Law  Cas.  4  ; 

116  L.  T.  Bep.  327 ;  (1917)  1  K.  B.  873 ; 
Grill  v.  General  Iron  Screw  Collier  Company,  14 

L.  T.  Bep.  711 ;  L.  Bsp.  1  C.  P.  600 ; 
Hamilton  t.  Pandorf,  6  Asp.  Mar.  Law  Cat.  212 ; 

57  L.  T.  Bep.  726 ;  12  App.  Cas.  518  ; 
Nobtl's  Ewploeivse  Company   v.  Jenkins,  8  Asp. 

Mar.  Law  Cas.  181 ;  75  L.  T.  Bep.  163  .  (1896) 

2  Q.  B.  326 ; 

if  viler  t.  Law  Accident  Insuranci  Society,  9  Asp. 

Mar.  Law  Cas.  386  ;  88  L.  T.  Bep.  370;  (1903) 

1K.B.  712; 
Jones  v.  Schmall,  1  T.  Bep.  180. 


Earl  Lorbbcrn.  —  I  agree  with  the  order 
appealed  from,  because  it  Beems  to  me  that  both 
parties  have  accepted  as  sufficient  the  Admiralty 
statement  that  a  German  steamer  would  have 
been  M  in  peril  of  capture  "  if  ahe  proceeded  on  or 
after  the  5tb  Aug.  on  a  voyage  to  Hamburg. 
They  have  left  that  evidence  there  without  more. 
It  is  therefore  the  measure  of  the  danger  which 
the  ebip  would  haTe  to  run  in  proceeding  on  this 
voyage.  That  will  not  be  enough  for  the  plain* 
tiffs'  case.  I  should  have  thougnt  that  capture 
would  have  been  a  certainty,  but  I  have  no  right 
to  act  upon  my  own  beliefs  or  conjectures  upon  a 
question  of  fact  when  there  is  evidence  on  which 
the  parties  rely.  And  there  may  be  very  good 
reasons  of  which  I  am  unaware  for  being  content 
with  the  Admiralty  view. 

Lord  Dunbdin. — I  think  that  the  facts  of  the 
case,  and  the  law  applicable  thereto,  were  so 
clearly  and  accurately  stated  by  fiailbache,  J., 
the  trial  judge,  that  in  truth  there  is  little  left  to 
add.  His  judgment  was  oon  firmed  unanimously 
by  the  learned  judges  of  the  Court  of  Appeal. 

If  there  were  no  decisions  on  the  point,  and  the 
expression  "  Men-of- War,  Enemies,  and  Restraints 
of  Princes,"  as  used  in  a  policy  of  insurance,  had 
to  bs  considered  for  the  first  time,  it  might  not 
be  difficult  to  say  that  the  adventure  in  this  case 
was  frustrated  by  the  outbreak  of  war,  and,  that 
being  so,  to  hold  that  it  fell  within  the  words  as 
above.  This,  indeed,  is  the  result  at  which  the 
jurists  of  the  Continent  and  of  America  have 
arrived.  Thus  Phillips  on  Insurance  (c.  13, 
sect  10,  par.  1116),  after  stating  the  question 
"  Whether  a  loss  consequent  upon  imminency  of 
a  capture,  arrest,  restraint,  or  detention  is  within 
the  risk  assured  by  insurance  against  such  perils," 
cites  Emerigon  and  other  foreign  jurists,  and 
pronounces  the  correct  rale  to  be  as  follows: 
"  When  after  the  risk  has  begun  the  voyage  is 
inevitably  defeated  by  blockade  or  interdiction  at 
the  port  of  departure  or  destination  or  by  a  hostile 
fleet  being  in  the  way,  rendering  the  proceeding 
upon  it  utterly  impracticable,  or  capture  or 
seizure  so  extremely  probable  that  proceeding 
would  be  inexcusable,  the  riBk  continues  till  the 
vessel  has  arrived  at  another  port  of  discharge 
adopted  instead  of  that  originally  intended ;  and 
also  that  an  assurer  on  the  cargo  has  a  right  to 
abandon." 

The  English  authorities  have  not  adopted  this 
rule.  They  have  followed  the  view  of  Lord 
Alvanley  expressed  in  the  case  of  Hadkineon  v. 
Robinson  (3  Bos.  &  P.  388)  in  1803.  The  current 
of  authority  is  unbroken,  and  the  case  of 
Kacianoff  v.  China  Traders'  Insurance  Company 
(12  Asp.  Mar.  Law  Css.  524;  111  L.  T.  Rep. 
404;  (1914)  3  K.  B.  1121)  may  bs  taken  as  a 
modern  example.  We  ate  asked  to  construe  an 
expression  in  a  mercantile  document  of  ancient 
origin,  interpreted  by  decisions  that  have  stood 
for  more  than  a  century.  In  such  a  case  the  only 
safe  rule  for  a  oourt  is  Stare  decisis.  I  do  not 
cite  the  oases  because  that  has  been  done  in  the 
courts  below. 

In  accordance  with  the  English  rule  the  ques- 
tion to  be  asked  is :  Was  the  frustration  of  the 
adventure  due  to  a  peril,  or  to  something  done  in 
order  to  avoid  a  peril  P  The  onus  to  show  that 
the  loss  was  due  to  a  peril  is  on  the  appellants. 
How  do  they  seek  to  ehow  it  P  What  they  really 
urge  may  bs  reduced  to  two  things.   First,  the 
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fact  of  the  master  potting  into  Messina  instead 
of  going  on.  Second,  the  statement  by  the 
Admiralty  that  in  tbcir  opinion  a  vessel  proceed- 
ing on  or  after  the  5th  Aug.  1914  through  the 
Mediterranean  on  a  voyage  to  Hamburg  would 
have  been  in  peril  of  capture  by  the  allied  fleets. 

Now,  the  first  fact  is  equally  consistent  with 
conduct  to  avoid  a  peril  as  with  the  existence  of  a 
present  and  aotoal  peril ;  and  the  Becond  is  far 
short  of  proof  of  aotual  peril  to  the  ship.  The 
lotter  is  entirely  vague — indeed,  it  oould  not  be 
otherwise— as  to  when  the  peril  wonld  begin  or 
become  imminent  I  am  of  opinion,  therefore, 
that  the  appellants  fail  to  discharge  the  burden 
upon  them,  and  that  is  enough  ;  though  if  I  had 
to  decide  positively  1  should  decide  as  Bailhache, 
J.  did,  that  the  captain  went  into  Messina  to 
avoid  a  peril  and  not  under  the  stress  of  an  actual 
peril. 

There  remains  the  argument  founded  on  the 
decision  of  this  House  in  8anday'»  case  (13 
Asp.  Mar.  Law  Gas.  289 ;  114  L.  T.  Rep.  521 ; 
(1916)  1  A.  0.  650).  The  direct  application  of 
that  oase  fails  for  >tbe  simple  reason  that  this 
was  a  German  ship,  and  that  there  was  no 
illegality  in  the  master  continuing  the  voyage 
if  he  thought  fit.  He  did  not  think  fit,  and  his 
action  it  was  that  terminated  the  adventure. 
Banday'$  case  (tup.)  was  not  intended  to  decide 
and  did  not  decide  that  by  the  mere  declaration 
of  war  all  goods  in  irantitv  to  a  German  port  or 
town  were  constructively  totally  lost.  It  was 
urged  that  in  this  case  in  terms  of  the  policy  the 
risk  continued  till  the  goods  were  delivered  to  the 
consignee,  and  as  the  consignee  oould  not  get 
delivery  without  paying  freight  to  the  German 
captain— which  wonld  be  trading  with  the  enemy 
— that  constituted  a  loss  of  the  adventure  of  the 
same  character  aa  in  Sanday't  case.  The  answer 
lies  in  the  facta.  It  was  not  the  impossibility  of 
paving  freight,  bnt  tbe  conduct  of  the  captain 
that  actually  put  an  end  to  the  adventure.  The 
same  doctrine  of  eauaa  prozima  which  decides  the 
first  point  deoides  this  also. 

I  think  the  appeal  should  be  dismissed. 

Lord  Atkinbon. — I  agree. 

Lord  8umhir — Tbe  Katlentvrm  left  Malta, 
westward  bound,  on  the  3rd  Aug,  1914.   The  next 
that  is  known  of  her  is  that  the  captain  took  her 
into  Messina  on  the  6tb,  saying  that  he  did  so  to 
avoid  capture.   Between  tbe  3rd  and  the  6tb  he 
had  found  out  that  Germany  was  at  war.  How 
or  when  he  learned  this ;  why  he  chose  Messina 
as  his  port  of  refuge ;  whether  he  so  moon  as  saw 
a  hostile  vessel  or  was  seen  by  one.  we  do  not 
know.   To  sail  direot  from  Malta  to  Messina  need 
not  have  taken  three  days.    No  doubt,  after 
proceeding  some  substantial  distance  on  his 
course,  he  turned  back,  but  anything  beyond 
that  is  guesswork.   He  may  have  counted  on  a 
short  war  and  expected  to  go  on  again  soon,  but 
I  think  he  abandoned  the  voyage  to  Hamburg 
when  he  bore  up  for  Mesaina.    No  point,  how* 
ever,  baa  been  made  that,  with  tbe  abandonment 
of  the  voyage,  the  voyage  policy  also  determined, 
so  as  to  discharge  underwriters  from  a  loss  only 
cauBtd  thereafter,  and  I  will  not  pursue  the 
subject.   There  is  evidence  of  tbe  existence  of 
peril  of  capture  from  tbe  5th  Aug.  onwards,  but 
it  is  carefully  limited.    The  Admiralty's  reply  to 
an  inquiry  made  on  the  plaintiffs'  behalf,  which 


is  not  before  us,  has  been  accepted  as  admissible 
evidence.   It  states  that  "  any  German  steamer 
proceeding  on  or  after  the  5th  Aug.  through  the 
Mediterranean  on  a  voyage  to  Hamburg  would 
have  been  in  peril  of  capture   ...  when 
outside  neutral  territorial  waters."    That  is  all. 
We  know  nothing  of  tbe  actual  numbers  of  the 
possible  captors  or  of  their  particular  positions ; 
we  io  not  know  if  the  presence  of  the  KatUnturm 
was  known  to  any  of  them.    Memory  may  tell 
ua  that  some  of  them  at  any  rate  bad  other 
things  to   think  of  just  thon,  but  1  suppose 
we  must  act  as  if  we  knew  nothing  about  it 
I  lay  no  stress  on  the  words  "on  a  voyage 
to  Hamburg,"  although  during  some  part  or 
possibly  the  whole  of  the  5th  Aug.  the  Katten- 
turm  was  on  a  voyage  to  Messina,  and  was  no 
longer  on  a  voyage  to  Hamburg.  That  she  would 
have  been  "  in  peril  of  capture  "  conveys  by  impli- 
cation that  she  would  have  had  a  chance  of  escape, 
but  here  again  the  plaintiffs  give  us  no  informa- 
tion.  At  any  rate,  there  is  no  evidence  of  any 
peril  of  capture  before  the  5th  Aug.  Aa  to  the 
subsequent  period,  we  know  notbin?  of  the  ship'a 
speed  or  equipment  or  of  the  state  of  her 
bunkers.   I  have  no  doubt  that  the  opinion  of 
the  Admiralty  was  sound,  and  I  should  have  been 
a  good  deal  surprised  (and,  may  I  say  P  disap- 
appointed)  if  she  had  gone  on  her  way  and  had 
escaped  capture,  but  when  or  where  that  fate 
would  have  overtaken  her  no  one  can  tell.  Cer- 
tainly, no  one  who  realises  the  vast  rize  of  the 
ocean   and   its  multitudinous  vicissitudes  can 
doubt  that  she  might  well  have  evaded  capture 
for  many  days,  and  for  all  that  we  know  she 
might  have  been  lost  by  Are  or  stranding  or  some 
cause  unconnected  with  hostilities  before  ever  any 
enemy  hove  in  sight. 

In  these  circumstances  the  plaintiffs*  argu- 
ment was  rested  mainly  on  (1)  loss  by  capture 
or  pome  consequence  of  hostilities  or,  (2)  alter- 
natively, by  restraints  of  princes.  Tbe  sequence 
of  events  under  tbe  first  bead  was  aa  follow*. 
Peril  of  capture  outside  nentral  territorial  water* 
led  tbe  captain  to  tbe  reasonable  conclusion  that 
having  got  safely  into  Messina  be  had  better 
■lay  there.  This  involved  tbe  frustration  of  the 
commercial  adventure  of  carrying  the  cargo  to 
Hamburg  and  there  delivering  it  under  the  bille 
of  lading,  whereby,  in  law,  the  cargo  became  a 
loss.  On  the  second  head  the  point  was  that 
from  tbe  outbreak  of  war  tbe  plaintiffs  were  by 
English  law  restrained  from  trading  with  the 
enemy  or  doing  any  acts  in  furtherance  of  such 
trading.  Hence  as  they  could  not,  duranU  btllo, 
lawfully  pay  freight  against  delivery  of  the  gooda 
in  Hamburg,  their  adventure  came  to  a  sudden 
and  untimely  end  on  the  outbreak  of  war,  and 
their  cargo  was  forthwith  constructively  a  lose. 
In  neither  case  does  the  argument  avail,  if  the 
loss  was  one  "  which  is  not  proximately  oanoed  by 
a  peril  insured  against  (6  Edw.  7,  c  41,  aa.  55  (1). 

If  there  is  any  real  distinction  to  be  drawn 
between  a  loss  by  perils  insured  against  and  a 
loss  by  successfully  avoiding  them,  between  a 
lose  by  capture  and  a  lose  by  the  fear  of  it  one 
might  think  that  it  arises  in  this  oaee.  It  was 
eelf-restraint,  not  restraint  of  princes,  that  hin- 
dered tbe  captain  from  putting  to  sea.  I  do  not 
say  that  he  ought  to  have  done  otherwise,  but  tbe 
plain  fact  is  that  be  oould  do  aahe  liked.  On 
both  contentions,  if  the  captain  had  oboscn  to  go 
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on  the  plaintiffs  oould  not  have  prevented  him. 
He  might  hare  picked  hie  own  time ;  be  might 
have  weighed  hie  obanoee  at  leisure;  reasonable 
delay  would  not  amount  to  abandonment  of  the 
voyage.  Even  an  early  peaoe  wae  not  wholly 
beyond  the  bounds  of  possibility.  Accordingly, 
the  plaintiffs  farther  argued  that  the  captain  6 
election  was  not  the  proximate  cause  of  the  loss, 
because  to  bare  done  otherwise  would  have  been 
mere  folly  ;  that  he  had  no  real  choice  at  all ;  and 
that  British  subject*,  whom  the  law  forbade  to 
trade  with  the  enemy  infutv.ro  by  paying  freight 
to  this  German  ship  in  Hamburg,  if  ever  she 
arrived,  were  in  law  restrained  tin  prxstnli,  so  that 
a  lose  of  their  cargo  proximately  resulted.  The 
poeetbility  that  in  the  meantime  evente  might 
occur  which  might  legalise  the  act  and  avert  a 
loss,  such  as  the  conclusion  of  peaoe  or  the 
grant  of  the  Royal  lioenoe  to  pay  the  freight 
in  order  tj  get  the  goods,  was,  they  said,  of  no 
significance. 

These  contentions  have  in  vol  red  some  criti- 
cisms of  the  rule  of  proximate  cause,  or  rather  of 
its  true  application  in  ins uranoe  oases,  which,  I 
venture  to  think,  proceeded  from  a  misapprehen- 
sion of  what  this  rule  really  is.  There  is  no 
mystery  about  it.  Cause  and  effect  are  the  same 
for  underwriters  as  for  other  people.  Proximate 
cause  is  not  a  device  to  avoid  the  trouble  of  dis- 
covering the  real  cause  or  the  "common  sense 
cause,"  and,  though  it  has  been  and  always 
should  be  rigorously  applied  in  insurance  oases, 
it  helps  the  one  side  no  oftener  than  it  helps  the 
other.  I  believe  it  to  be  nothing  more  nor  less 
than  the  real  meaning  of  the  partiee  to  a  contract 
of  insurance.  I  venture  to  say  so  because 
eminent  judges  have  sometimes  seemed  to  differ 
on  the  point.  Lord  Denman,  speaking  of  this 
rule  in  de  Ravm  v.  Salvador  (4  A.  A  B.,  at  p.  483), 
says  :  "  Such  must  be  understood  to  be  the 
mutual  intention  of  the  parties  to  such  con- 
tracts. In  Reticher  v.  Bervriek  (7  Asp.  Mar. 
Law  Cas.  498;  71  L.  T.  Rep.  238 ;  (1894)  2  Q.  B., 
at  p.  550)  Lord  Lindley  says  the  same  thing. 
In  Levi  and  Shipping  Company  v.  Norwich  Union 
Fire  Insurance  Company  (116  L.  T.  Eep.  327; 
(1917)  1  K.  B„  at  p.  892),  on  the  other  band, 
Scrutton,  L  J.  doubts  this  and  considers  the  rule 
to  be  a  judge-made  rule.  I  daresay  few  assured 
have  any  distinct  view  of  their  own  on  the  point, 
and  might  not  even  tsee  it,  if  it  were  explained  to 
them,  but  what  they  intend  contractually  does  not 
depend  on  what  they  understand  individually.  If 
it  is  implicit  in  the  nature  of  the  bargain,  then 
they  intend  it  in  law  just  as  much  as  if  they  said 
it  m  words.  I  think  that  it  is  so  implied. 
Indemnity  involves  it  spart  from  decisions.  In 
effect  it  is  the  act  of  the  parties. 

I  am  not  aware  that  any  branch  of  the  law  of 
contract  attaches  importance  to  remote  causes  as 
such,  though,  where  human  responsibility  is 
material,  it  may  be  necessary  to  go  beyond  and 
behind  the  mere  event  which  caused  the  loss  or 
damage.  This  is  why  a  carrier  is  liable  for  losses 
by  perils  excepted  from  his  contract  to  carry  and 
deliver,  where  the  previous  default  of  those  for 
whom  he  is  responsible  has  brought  that  peril 
into  injurious  operation.  His  express  stipulation 
for  exemption  has  to  be  reconciled  with  his 
implied  undertaking  to  have  the  carriage  per- 
formed with  care:  {Qrill  v.  0«neral  Iron  Screw 
Collier  Company,  per  Willes,  J,  14  L.  T.  Rep. 


711 ;  L.  Rep.  1  0.  P.,  at  p.  612;  Hamilion  r. 
Pandorf,  per  Lord  Halsbury,  L.C.,  6  Asp.  Mar. 
Law  das.  212;  57  L.  T.  Rep.  726;  12  App.  Oas., 
at  p.  524).  So  in  marine  insurance,  where 
"the  loss  is  attributable  to  the  wilful  conduct 
of  the  assured  "  (Marine  Insurance  Act  1906, 
e.  55  (2)  (a),  after  the  loss  by  perils  insured 
against  has  been  proved  the  question  still 
remains  whether  the  asBured's  wilful  conduct 
oaused  them  to  operate.  In  other  cases  the 
insurer  "  is  liable  for  any  loss  proximately  caused 
by  a  peril  insured  against  even  though  tbe 
loss  would  not  have  happened  but  for  the  mis- 
con  d  not  or  negligence  of  tbe  master  or  crew": 
(sect  55  (1)  (o)  In  a  contract  of  sale  or  carriage 
or  service  the  contractor  promises  to  do  some- 
thing for  a  price,  a  freight,  or  a  wage,  and  his 
liability  depends  not  simply  on  tbe  question 
whether  something  has  happened  or  failed  to 
happen,  but  whether  more  remotely  it  happened 
or  failed  to  happen  owing  to  bis  breach  of  hi* 
obligation.  In  a  contract  of  indemnity  (and  a 
contract  of  suretyship  is  very  analogous)  the 
insurer  promises  to  pay  in  a  certain  event  and  in 
no  other,  namely,  in  case  of  loss  caused  in  a 
certain  way,  and  the  question  is  whether  the  lose 
was  caused  in  that  way,  and  whether  the  e\ent 
occurred,  and  the  remoter  causes  of  this  state  of 
things  do  not  become  material.  If  contracts  of 
marine  insurance  were  still  regarded,  us  onoe 
they  were,  as  aleatory  bargains  this  would  be  plain 
on  the  face  of  them.  One  need  only  ask,  has  the 
event,  on  which  I  put  my  premium,  actually 
occurred  P  This  is  a  matter  of  the  meaning  of 
the  contract,  and  not,  as  seems  sometimes  to  be 
supposed,  of  doing  the  liberal  and  reasonable 
thing  by  a  reasonable  assured.  This  is  why,  as 
it  seems  to  me,  tbe  causa  proxima  rule  is  not 
merely  a  rule  of  statute  law,  but  is  tbe  meaning 
of  the  contract  writ  large.  This  is  also  why  tbe 
ressonableness  of  the  conduct  of  the  Kaitenturm'e 
captain,  and  the  unreasonableness  of  suggesting 
that  he  might  have  done  otherwise  are  alike  off 
tbe  point  So  long  as  his  action  was  voluntary 
it  wss  his  action  and  not  that  of  the  captain  of 
a  British  man-of-war,  and  the  policy  insures 
against  the  second,  but  against  the  first  only  when 
it  amounts  to  barratry.  There  is  no  case  here  of 
duress  nor  opportunity  for  saying  that  his  will 
waa  not  free,  except  upon  grounds  too  theological 
to  be  worth  pursuing. 

It  must  be  admiited  that  the  terminology  of 
causation  in  English  law  is  by  no  means  ideal. 
It  would  be  tbe  better  for  a  little  plain  English. 
I  think  "  direct  cause  "  would  be  a  better  expres- 
sion than  cauta  proxima.  Logioally,  the  antithesis 
of  proximate  cause  is  not  real  cause  but  remote 
canae.  Lord  Ellenborough  uses  causa  eatuant  as 
its  equivalent  in  Gordon  v.  Riming  ton  (1  Camp. 
123).  Abbott,  G.J.  speaks  of  "immediate" 
cause  in  Walker  v.  Max  Hand  (5  B.  &  Aid,  171) ; 
Lord  Fitzgerald  of  "direct  and  immediate" 
oause  in  Cory  v  Burr  (5  Asp.  Mar.  Law  Oas.  109 ; 
49  L.  T.  Rep.  78 ;  8  App.  Oas..  at  p.  406).  and  my 
noble  and  learned  friend,  Lord  Loreburn,  of 
"direct"  cause  in  8anday'$  case  (13  Asp.  Mar. 
Law  Oas.  289 ;  114  L.  T.  Rep.  521  ;  (1916)  1  A.  0., 
at  p.  659).  Many  similar  expressions  might  be 
quoted. 

Again,  it  is  important  that  the  same  word 
should  mean  the  same  thing  when  used  in  a  mer- 
cantile contract,  whether  that  contract  be  of  one 
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description  or  another.  Perils  of  the  seas  do  not 
mean  one  thing  in  a  bill  of  lading  and  something 
else  in  a  policy  ;  restraints  of  princes  do  not  bear 
a  different  interpretation  in  the  one  or  in  the 
other,  bat  this  is  not  the  question.  Restraints  of 
princes  may  exouse  non-delivery  of  oargo  under  a 
contract  of  carriage,  and  yet  not  oaute  a  loss  of 
cargo  recoverable  under  a  contract  of  insurance. 
It  is  settled  now  that  mere  apprehension  that  a 
restraint  of  princes  will  come  into  operation  is 
not  the  same  thing  as  its  existence  or  available 
for  either  purpose.  There  is  also  authority  for 
saying  (Nobel  v.  Jsnhins,  8  Asp.  Mar.  Law  Cas. 
181;  75  L.  T.  Rep.  168;  (1896)  2  Q.  B.  326) 
that  if  restraint  of  princes  it  in  being  and 
reasonably  likely  in  the  long  run  to  prevent 
performance  of  a  contract,  if  its  further  per- 
formance is  proceeded  with,  any  further  perform- 
ance is  forthwith  excused,  although  the  direct 
operation  of  the  restraint  has  not  yet  occurred. 
This  is  because  the  contract  of  carriage,  truly 
construed,  bo  stipulates.  It  has  no  bearing 
upon  the  question  whether  a  refusal  of  further 
performance,  though  exousable,  is  the  effect  of 
the  carrier's  exercise  of  judgment  or  the  effect  of 
the  rest  mint  of  princes. 

Many  cases  have  been  cited  to  your  Lordships, 
but  none  to  the  contrary  of  this.  In  Rodoeanachi 
v.  Ellwt  (31  L.  T.  Rep.  239 ;  L.  Rep.  9  0.  P.,  at 
p.  522)  the  Germans  had  prevented  all  communi- 
cation between  Paris  and  other  places  from  the 
19th  Sept.  down  to  the  date  of  the  writ.  Events 
before  the  19th  Sept,  it  was  held,  might  giTe  rise 
to  some  claim  against  carriers,  but  could  afford 
no  defence  to  underwriters,  if,  as  was  the  case,  a 
loss  by  restraint  of  princes  then  occurred  and 
thenceforward  continued.  The  contention  that 
some  direct  action  on  the  goods  was  necessary 
waa  rejected.  There  was  no  question  of 
election  or  Tolition  on  the  pert  of  those 
in  charge  of  the  goods.  How  this  case  helps  the 
appellants  I  cannot  see.  That  in  Rodocanaohi's 
case  the  goods  were  ashore  snd  here  were  afioat 
makes  no  difference.  It  is  said  that  regard  must 
be  had  to  changes  in  the  mechanism  of  war,  and 
that  cruisers  at  Gibraltar  as  truly  shut  up  this 
jute  in  Messina  in  1914  as  the  German  besiegers 
shut  in  the  silk  at  Bercy  in  1870.  I  do  not  sop- 
pose  that  any  rule  can  be  laid  down  to  fix  the 
distance  from  which  an  encircling  force  may  be 
said  to  besiege  a  beleagnred  city,  or  from  which 
a  hostile  force  may  be  said  to  restrain  its  enemies. 
I  doubt  if  changes  in  the  •peed  of  ships  or 
the  possibility  of  signalling  by  wireless  tele- 
graphy or  otherwise  affect  the  matter.  They 
help  the  hunter  no  more  than  the  quarry. 
Miller  v.  Law  Accident  Insurance  Society  (9  A.sp. 
Mar.  Law  Cas.  386 ;  88  L.  T.  Rep.  370;  (1903) 
1  K.  B.  712)  was  a  case  in  which  a  f.cs.  clause 
warranted  the  policy  free  of  certain  perils  and 
their  consequences.  It  was  held  that  beyond 
doubt  there  was  a  loss  by  restraint  of  princes 
under  the  policy  apart  from  the  warranty;  the 
only  question  was  whether  it  was  also  caused 
by  perils  included  in  the  f.cs.  olause,  bo  as  to 
be  taken  out  of  the  insurance.  Stirling,  L  J. 
expressly  says  at  p.  721  that  the  captain  did  not 
act  voluntarily.  The  frustration  of  the  adventure 
was  caused  by  the  direct  operation  of  an  order, 
which  was  an  act  of  State  and  was  backed  by  the 
existence  of  available  force  though  its  employ- 
i  proved  to  be 


I  will  not  review  the  oases  generally  or  disonas 
the  differences  between  the  English  and  the 
United  8tatea  authorities,  bnt  I  will  refer  to  a 
decision  of  Lord  Mansfield,  which  shows  at  how 
early  a  date  a  strict  construction  was  applied  to 
causation  in  policies  of  insurance.  It  is  J  ones  v. 
Schmoll  (1  T.  R.  130,  note).  The  policy  was 
on  prime  slaves,  male  and  female,  to  pay  for  mor- 
tality by  mutiny  exceeding  10  percent.  A  mutiny 
occurred  and  was  suppressed;  mnoh  blood  was 
shed.  Lord  Mansfield  allowed  the  value  of  those 
slaves  who  died  of  wounds  or  jumped  overboard 
when  fired  on  as  being  losses  by  mutiny,  but  not 
the  value  of  M  such  ss  being  baffled  in  their 
attempts  chose  a  mode  of  death  by  fasting  and 
died  through  despondency/'  because  "  this  is  not 
a  mortality  by  mutiny,  but  the  reverse,  for  it  is 
by  failure  of  mutiny.'  The  caees  down  to  that  of 
Kacianoff  v.  China  Traders'  Insurance  Company 
(12  Asp.  Mar.  Law  Oas.  524;  111  L.  T.  Rep. 
404  ;  (1914)  3  K.  B.  1121)  all  follow  one  uniform 
and  logical  line.  If  any  is  illogical  it  is  Butler 
v.  Wildman  (3  B.  A  Aid.  398),  for  there  the 
dollars  went  to  the  bottom,  and  that  by  the 
prompt  decision  of  the  master.  The  adventure 
of  which  they  formed  part  was  captured,  and  so 
they  may  be  said  to  have  been  lost  to  their  owners 
by  capture,  though  the  Spanish  captors  never 
got  them.  The  immediate  and  actual  control, 
whioh  the  captors  possessed  by  armed  force  over 
the  whole  adventure,  was  equally  a  capture  of  the 
part,  and  perhaps  it  is  the  best  way  of  putting  it 
to  say  that  the  captors  captured  the  whole  adven- 
ture but  the  captain  baulked  their  profiting  by  a 
part  of  it,  though  as  the  owners  did  not  get  their 
dollars  back  their  lose  by  capture  was  not 
adeemed. 

I  think  Sandfly  v.  British  and  Foreign  Marine 
Insurance  Company  {sup.)  is  distinguishable. 
There  both  ship  and  goods  were  British,  afti 
your  Lordship's  judgment*  were  based  on  the  fact 
that  the  ship  abandoned  the  voyage  as  the 
proximate  result  of  the  outbreak  of  war.  It  was 
held  that  no  distinction  oould  be  drawn  for  the 
purpose  of  causation  between  the  event  which 
called  the  subject's  duty  into  existence  and  the 
subject's  obedience  to  that  duty.  So  high  was 
the  obligation  that  an  act  done  in  performance 
of  that  obligation  did  not  casually  bear  the 
character  of  a  voluntary  act  or  of  a  new  inter- 
vening cause.  Such  a  decision  does  not  support 
the  contention  that  the  abandonment  of  the 
voyage  by  a  ship,  whioh  was  under  no  such  obli- 
gation, is  other  than  the  captain's  voluntary  act 
or  that  the  obligations  of  a  purely  passive  cargo- 
owner  can  divest  that  voluntary  act  of  the 
character  of  a  new  intervening  cause,  whioh  it 
would  otherwise  bear. 

If  it  were  otherwise,  iome  remarkable  conse- 
quences would  follow.  At  11  p.m.  on  the  4th  Aug. 
1914,  all  the  world  over,  every  parcel  of  goods 
owned  by  His  Majesty's  subjects  and  laden  on 
board  of  German  vessels  or  of  neutral  vessels 
bound  for  German  ports,  for  freight  not  prepaid, 
suddenly  became  a  total  loss.  Both  ships  and 
goods  might  be  safe  and  sound  and  likely  to 
remain  so;  cargo-owners  and  shipowners,  cap- 
tains and  crews,  might  all  be  ignorant  of  tat) 
outbreak  of  war.  The  assured,  for  want  of 
advice  that  their  goods  were  afloat,  might  have 
made  no  declarations  to  underwriters  under 
i,  and  the  underwriters  might  bo 
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quite  unaware  that  they  were  at  risk.  Nc 
lew  on  that  day  and  at  that  bonr  the  ooean 
became  suddenly  full  of  constructive  total  losses 
securely  laden  in  uninjured  ships.  British  under- 
writers are  entitled  to  ane  and  labour  for  the 
1,  safeguard,  and  recovery  of  the  goods 
I  or  to  endeavour  to  salve  them  for  the 
benefit  of  whom  it  may  concern,  bat  they,  equally 
with  British  cargo- owners,  would  be  forbidden  to 
pay  freight  to  German  shipowner*  for  that 
purpose.  Indeed,  unless  by  British  capture  they 
cou Jd  oome  by  their  own  again,  the!  cargo-owners 
would  have  to  let  their  goods  remain  in 
pnemy  bands,  and  that  at  the  expense  of 
British  underwriters.  Where  the  ships  belong 
to  His  Majesty's  subjects  such  is  the  law— 
your  Lordships  have  so  decided;  but  I  should 
be  loth  to  carry  that  decision  beyond  its 
true  ratio  decidendi.  The  language  of  my  noble 
learned  friends,  Lord  Loreburn,  at  p.  658 ;  Lord 
Atkinson,  at  pp.  664  and  665;  Lord  Parmoor,  at 

r670;  and  Lord  Wrenbory,  at  p.  672  of  (1916) 
A.  C  ,  shows  that  the  illegality  of  any  further 
prosecution  of  the  voyage,  both  ship  and  master 
being  British,  was  the  ground  of  the  decision. 
In  truth,  in  the  present  case  the  outbreal 


war  imposed  no  practical  disability  on  the  British 
cargo-owner*  then  and  there  beyond  what  already 
existed.  Their  obligations  as  British  subjects 
had  nothing  to  do  with  the  actual  termination  of 
this  adventure.  The  declaration  of  war,  at  the 
time  when  it  was  made,  only  prohibited  acts 
which  the  plaintiffs  were  in  any  oase  already 
powerless  to  perform.  If  it  frustrated  the  adven- 
ture, it  did  so  eventually,  but  at  the  same  time, 
though  for  different  reasons  and  in  a  different 
way,  the  captain  of  the  Kattsnturm  frustrated  it 
forthwith.  If  he  had  continued  the  adventure 
and  had  proceeded,  the  cargo-owners  might  have 
sustained  a  recoverable  loes  by  other  perils  insured 
against  without  any  illegality  on  their  part 

The  appellants'  other  contentions  may  be 
shortly  disposed  of.  This  is  not  a  oase  in  whioh 
the  subject-matter  of  the  insurance  was  aban- 
doned "on  account  of  its  initial  total  loss 
appearing  to  be  unavoidable"  within  sect  60. 
Neither  is  it  a  oase  of  loes  by  any  other  peril 
"that  may  come  to  the  hurt"  of  the  cargo 
similar  to  enemies,  as  in  the  Knight  of  St.  Michael 
(8  Asp.  Mar.  Law  Gas.  960;  79  L  T.  Rep.  90; 
(1898)  P.  30).  It  is  said  that  there  was  a  direct 
loas  by  -  enemies"  when  the  German  captain 
refused  to  deliver  to  the  plaintiffs'  representative 
at  Messina,  except  on  payment  of  freight,  whioh 
he  had  not  earned,  and  of  charges  whioh  were  not 
doe.  To  be  sura  he  said  that  he  did  so  by  order 
of  his  Government,  but  I  do  not  see  why  we 
should  believe  him.  Bailhache,  J.  did  not,  and  it 
does  not  appear  what  motive  he  bad  for  speaking 
the  truth.  Committed  in  neutral  waters  his  act 
was  a  mere  civil  wrong,  and  not  one  falling  within 
the  cause  of  loss  called  44  enemies  "  in  the  policy. 
For  these  reasons  I  think  that  the  appeal  fails 
and  should  be  dismissed  with 


Lord  Wbbbbubt  agreed  in  the  appeal  being 
dismissed. 

Solicitors  for  the  appellants,  Behder  and  Higg$. 
Solicitors  for  the  respondents,  Walton*. 


Judicial  Committer  of  ttje  $rtog  Council. 

July  24,  25,  and  Oct.  16, 1917. 

(Present:  The  Bight  Hona  Lord  Paekkk  of 
Waddington.  Lord  Wbbbbubt,  and  Sir 
ABTHUB  Chan.nkll  ) 

Thb  Hakan.  (a) 

ON  APPEAL  FROM  THB  ADM  IB  ALT  Y  DIVISION  (IB 

pbizb). 

Prize  Court — Neutral  ship-— Contraband  cargo — 
Enemy  dettina'ion— Knowledge  of  shipowner  of 
the  character  of  the  gcode — International  law — 
Practice  of  maritime  States— Condemnation  of 
ship — Confiscation  of  cargo. 
Knowledge  on  the  part  of  the  shipowner  of  the  contra- 
band character  of  the  cargo  is  sufficient  to  justify 


You  XIV,  N.  S. 


the  condemnation  of  the  ship,  at  any  rate 
contraband  constitutes  a  substantial  part  of  the 
whole  cargo. 

Where  a  neutral  shipowner  lets  his  ship  on  a  time 
charter  to  an  enemy  dealer  in  conditional  contra- 
band for  carriage  to  an  enemy  base  of  supply,  with 
knowledge  that  the  conditional  contraband  is 
vitally  necessary  to  and  has  been  requisitioned  by 
the  enemy  Government  for  the  purposes  of  the  war, 
he  is  thereby  "taking  hoWUe  part  against  the 
country  of  the  captors  "  and  "  mixing  in  the  war" 
within  the  meaning  of  those  expression!  as  used  by 
Chase,  C.J.  in  The  Bermuda  (3  Watt.  614),  and 
the  ship  is  liable  to  condemnation  and  the  cargo  to 
confiscation  as  good  and  lawful  prize. 

Decision  of  the  President  (reported  13  Asp.  Mar. 
Law  Cos.  479;  115  L.  T.  Rep.  389;  (1916) 
P.  266)  affirmed. 

Appeal  by  the  shipowners  from  a  decision  of  the 
President  (Sir  Samuel  Evans)  sitting  as  judge  of 
the  Prize  Court  (reported  13  Asp.  Mir.  Law 
Gas.  479;  115  L.  T.  Bep.  389;  (1916)  P.  266), 
pronouncing  the  Swedish  steamship  Haircut  liable 
to  condemnation  and  her  cargo  to  confiscation  as 
good  and  lawful  prize. 

B  H.  BaUoeh  for  the  appellants. 

Sir  Frederick  Smith  ( A  -G ),  Sir  Gordon  Hewart 
(8.-G  ),  B  A.  Wright,  K.G.,  and  Peores  Biggin* 
for  the  Grown. 

The  facts  folly  appear  from  the  judgment. 

The  following  authorities  were  referred  to  i 
The  Ringeiide  Jacob,  1798,  1  C.  Rob.  89  ;  1  Eag 
P.  C.  60 ; 

The  Mercurius,  1799,  1  C.  Bob.  288; 
The  Neutralist,  1801,  3  C.  Bab.  295;  1  Eng.  P.  0. 
309; 

The  Bermuda,  1865,  3  Wall.  514  ; 
The  Zamora,  114  L.  T.  Rep.  626 ;  (1916)  A.  C.  77 ; 
The  Jongs  Mar^aretha,  1  C  Bob.  189  ; 
Whsaton,  Dana's  adit.,  pp.  664  and  665  ; 
Westlaks's  International  Law  (War),  2nd  edit., 
291; 

Hall's  International  Law,  6th  edit.,  666. 

The  considered  opinion  of  the  board  was  de- 
livered by 

Lord  Pa.bk bb  of  Waddinotor. — The  Swedish 
steamship  Hakan,  the  subject  of  this  appeal, 
was  captured  at  s<*a  by  H.M.S.  Nonsuch  on 
the  4th.  April  1916,  having  sailed  the  same 
day  from  Haogesund,  in  Norway,  on  a  voyage 
to   Lubeck,   in   Germany,  with   a  oargo  of 
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salted  herrings.  Foodstuff*  had  as  early  as 
the  4th  Aug.  1914  been  declared  to  be  conditional 
contraband.  The  writ  in  the  present  proceedings 
claimed  condemnation  of  both  ship  and  cargo, 
the  former  on  the  ground  that  it  was  carrying 
contraband  goods  and  the  latter  on  the  ground 
that  it  consisted  of  contraband  goods. 

It  should  be  observed  that  the  cargo,  being  on 
a  neutral  ship,  was,  even  if  it  belonged  to  enemies, 
exempt  from  capture  unless  it  consisted  of  con- 
traband goods  (see  the  Declaration  of  London). 

The  cargo  owners  did  not  appear  or  make  any 
claim  in  the  aotion,  although,  according  to  the 
usual  practice  of  the  Prize  Court,  even  enemies 
may  appear  and  be  heard  in  defence  of  their 
rights  under  an  international  agreement.  The 
question  whether  the  goods  were  contraband  was, 
however,  folly  argued  by  counsel  for  the  owners 
of  the  ship,  a  Swedish  firm  carrying  on  business 
at  Gothenburg.  The  President  condemned  the 
cargo  as  contraband.  He  also  condemned  the  ship 
for  carrying  contraband.  The  owners  of  the  ship 
have  now  appealed  to  His  Majesty  in  Council. 
Under  these  circumstances,  the  first  question  to 
be  decided  is  whether  the  cargo  was  rightly  con- 
demned as  contraband,  for  if  it  was  not  there 
could  be  no  esse  against  the  ship. 

In  their  Lordships'  opinion,  goods  which  are 
conditional  contraband  can  be  properly  con- 
demned whenever  the  court  is  of  opiuion,  under  all 
the  circumstances  brought  to  its  knowledge,  that 
they  were  probably  intended  to  be  applied  for  war- 
like purposes:  (Ta«  Jonge  Margaretha,  1  0.  Bob. 
188).  The  fact  that  the  goods  in  question  are  on  the 
way  to  an  enemy  base  of  naval  or  military  equip- 
ment or  supply  would  alone  justify  an  inference 
as  to  their  probable  application  for  warlike 

Surposes.  But  the  character  of  the  place  of 
estination  is  not  the  only  circumstance  from 
which  this  inference  can  be  drawn.  All  the 
known  facts  have  to  be  taken  into  account.  The 
fact  that  the  goods  are  consigned  to  the  enemy 
Government,  and  not  to  a  private  individual, 
would  be  material.  The  same  wonld  be  the  case 
if,  though  the  goods  are  consigned  to  a  private 
individual,  snob  individual  is  in  snhntance  or  in 
fact  the  agent  or  representative  of  the  em  my 
Government. 

In  the  present  case  Liibeok,  the  port  of  des- 
tination of  the  goods,  is  undoubtedly  a  port  used 
largely  for  the  importation  into  Germany  of 
goods  from  Norway  and  Sweden;  but  it  does  cot 
appear  whether  it  is  used  exclusively  or  at  all  as 
a  base  of  naval  or  military  equipment.  On  the 
other  hand,  it  is  quite  certain  that  the  persons  to 
whom  the  goods  were  consigned  at  Lit  beck  were 
bound  forthwith  to  hand  them  over  to  the  Central 
Purchasing  Company,  of  Berlin,  a  company  ap- 
pointed by  the  German  Government  to  act  under 
the  direction  of  the  Imperial  Chancellor  for 
purposes  connected  with  the  control  of  tho  food 
supplies  rendered  necessary  by  the  war.  The 
proper  inference  seems  to  be  that  the  goods  in 
question  are  in  effect  goods  requisitioned  by  the 
Government  for  the  purposes  of  the  war.  It 
may  be  quite  true  that  their  ultimate  applica- 
tion, bad  they  escaped  capture,  would  have  been  to 
feed  civilians,  and  not  the  naval  or  military  forces 
of  Germany ;  bat  the  general  scarcity  of  food  in 
Germany  had  made  the  victualling  of  the  civil 
population  a  war  problem.  Even  if  the  military 
or  naval  forces  of  Germany  are  never  supplied  i 


with  salted  herrings  their  rations  of  bread  or 
meat  may  well  be  increased  by  reason  of  the  pos- 
sibility of  supplying  salted  herrings  to  the  civil 
population.  Under  these  circumstances,  the  in- 
ference is  almost  irresistible  that  the  goods  were 
intended  to  be  applied  for  warlike  purposes,  and 
this  being  so,  their  Lordships  are  of  opinion  that 
the  goods  were  rightly  condemned. 

The  second  question  their  Lordships  have  to 
determine  relates  to  the  condemnation  of  the  ship 
for  carrying  the  goods  in  question.  It  is,  of 
course,  quite  clear  that  if  art.  40  of  the  Declara- 
tion of  London  be  applicable  the  ship  was  rightly 
condemned,  inasmuch  as  tho  wholo  cargo  was 
contraband.  The  Declaration  of  London  has, 
however,  no  validity  as  an  international 
agreement.  It  was,  it  is  true,  provided  by  the 
Order  in  Council  of  the  29th  Oct.  1914,  that  during 
the  present  hostilities  its  provisions  shonld.  with 
certain  very  material  modifications,  be  adopted 
and  put  in  force.  But  the  Pris*  Court  cannot,  in 
deciding  questions  between  His  Majesty's  Govern- 
ment and  neutrals,  act  upon  this  order  except  in 
so  far  as  the  Declaration  of  London,  as  modified 
by  the  order,  either  embodies  the  international 
law  or  contains  a  waiver  in  favour  of  neutrals  of 
the  strict  rights  of  the  Crown.  It  is  necessary 
therefore  to  consider  the  international  law  with 
regard  to  the  condemnation  of  a  ship  for  carrying 
contraband  apart  from  the  Declaration  of 
London. 

It  seems  quite  clear  that  at  one  tine  in  onr 
history  the  mere  fact  that  a  neutral  ship  was 
carrying  contraband  was  considered  to  justify  its 
condemnation,  but  this  rule  was  subsequently 
modified.  Lord  Stowell  dnals  with  the  matter  in 
The  Neutralist  [No.  I)  (3  0.  Rob.  294):  "  Tba 
modern  rule  of  the  law  of  nations  is  certainly," 
he  says, 44  that  the  ship  shall  not  be  subject  to 
condemnation  for  oarrying  contraband  articles. 
The  ancient  practice  was  otherwise,  and  it  cannot 
be  denied  that  it  was  perfectly  defensible  on  every 
principle  of  justice.  If  to  supply  the  enemy  with 
such  articles  is  a  noxious  act  with  respect  to  tho 
owner  of  the  cargo,  the  vehicle  which  is  instru- 
mental in  effecting  that  illegal  purpore  cannot  be 
innocent.  The  poltoy  of  modern  tim'js  has,  how- 
ever, introduced  a  relaxation  on  this  point,  and 
the  general  rule  now  is  that  the  vessel  does  not 
become  confiscable  for  that  act.  But  this  rule  is 
liable  to  exceptions  where  a  Bhip  belongs  to  the 
owner  of  the  cargo,  or  where  the  ship  is  going  on 
suoh  service  under  a  false  destination  or  false 
papers;  these  circumstances  of  aggravation  have 
been  held  to  constitute  excepted  cases  out  of  the 
modern  ruh\  and  to  continue  them  under  the 
ancient  one." 

It  is  to  be  observed  that  Lord  Stowell  does  not 
say  that  the  particular  cases  he  refers  to  are  the 
only  exceptions  to  the  modern  rule.  On  the  con- 
trary, his  actual  decision  in  The  NeutralUct 
creates  a  third  exception.  It  should  be  observed 
too.  that  in  a  later  part  of  his  judgment  he  states 
the  reason  for  the  modification  of  the  ancient  rule 
to  be  tho  supposition  that  noxious  or  doubtful 
articles  might  be  oarried  without  tb«  person aI 
knowledge  of  the  owner  of  the  ship.  He  held  in 
the  case  before  him  that  this  ground  for  the 
modification  of  the  rule  entirely  failed,  so  that 
the  ancient  rule  applied.  The  reasoning  is  sound. 
For  if  the  ancient  rule  was  modified  because  of 
the  possible  want  of  knowledge  on  the  part  of  the 
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shipowner,  it  is  perfectly  logical  to  treat  actual 
knowledge  on  the  part  of  the  shipowner  as  a 
good  ground  for  excepting  any  particular  case 
from  the  modern  role.  Knowledge  will  also 
explain  the  two  main  exception*  to  whioh  Lord 
Stowell  refers.  If  the  shipowner  also  owns  the 
contraband  cargo,  he  most  have  this  knowledge, 
and  if  he  sails  under  a  false  destination  or  with 
fake  papers,  it  is  quite  legitimate  to  infer 
this  knowledge  from  bis  conduct.  In  hie  earlier 
decision  in  The  Bingende  Jacob  (1  C.  Bob.  89) 
Lord  8towe)l  had  stated  the  modern  rule  to  be 
that  the  carrying  of  contraband  is  attended  only 
with  loss  of  freight  and  expenses,  except  where 
the  ship  belongs  to  the  owner  of  the  contraband 
cargo  or  where  the  simple  misconduct  of  carrying 
a  contraband  cargo  has  been  connected  with  other 
malignant  and  aggravating  circumstance?.  If  by 
malignant  and  aggravating  circumstances  Lord 
Stowell  meant  only  circumstances  from  whioh 
knowledge  of  the  character  of  the  cargo  might  be 
properly  inferred,  the  rule  thus  stated  does  not 
differ  from  that  laid  down  in  the  subsequent  case 
of  the  Neutralist,  But  the  words  used  have  by 
some  writers  been  taken  as  indicating  that,  in 
Lord  Stowell's  opinion,  besides  knowledge  of  the 
character  of  the  cargo,  there  must  be  on  the  part 
of  the  shipowner  some  intention  or  conduct  to 
whioh  the  epithets  "  malignant  or  aggravating  " 
can  be  applied  in  a  real  as  opposed  to  a  rhetorical 
sense.  Any  such  hypotLesis  seems,  however,  to 
vitiate  the  reasoning  cf  Lord  Stowell  in  the 
Neutralist.  Sailing  under  a  false  destination  or 
false  papers  may  possibly  be  called  malignant  or 
aggravating.  There  is  not  only  the  knowledge  of 
guilt,  but  an  attempt  to  evade  its  consequences. 
But,  in  the  case  of  the  shipowner  who  al«o  owns 
the  contraband  on  board  hiB  ship,  it  is  difficult  to 
see  where  the  malignancy  or  aggravation  lies,  if 
it  be  not  in  the  knowledge  of  the  oharacter  of 
the  goods  on  board.  If  it  be  malignant  or 
aggravating  on  the  part  of  the  owner  of  the 
gooda  to  consign  them  to  the  enemy,  it  must 
be  equally  malignant  and  aggravating  on  the 
part  of  the  shipowner  knowingly  to  aid  in  the 
transaction. 

Nevertheless,  it  was  this  construction  of  Lord 
Sto well's  words  in  the  Bingende  Jacob  lather 
than  the  reasoning  on  whioh  Mb  decision  in  the 
Neutralitel  case  was  based,  that  was  adopted  by 
the  Supreme  Court  of  the  Qnited  States  in  the 
case  of  77*  Bermuda  (3  Wall.  514).   In  that  cabe 
Chase,  C.J.,in  delivering  the  opinion  of  the  court, 
say  a  as  to  the  relaxation  of  the  ancient  rule ;  "  It 
ia  founded  on  the  presumption  that  the  contra- 
band shipment  was  made  without  the  consent  of 
the  owner  given  in  fraud  of  belligerent  rights,  or 
at  least  without  intent  on  his  part  to  take  hostile 
part  aqainst  the  country  of  the  captors,  and  it 
most  be  recognised  and  enforced  in  all  caseB 
where  that  presumption  is  not  repelled  by  proof. 
The  rule,  however,  requires  good  faith  on  the 
part  of  the  neutral,  and  does  not  protect  the  ship 
where  good  faith  is  wanting.   .   .   .   Mere  con- 
sent to  transportation  of  contraband  will  not 
always  or  usually  be  takon  to  be  a  violation  of 
good  faith.    There  must  be  circumstances  of 
aggravation.     The  nature  of  the  contraband 
articles  and  their  importance  to  the  belligerent 
and  the  general  features  of  the  transaction  must 
be  taken   into   consideration   in  determining 
whether  the  neutral  owner  intended  or  did  not 
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intend  by  consenting  to  the  transportation  to  mix 
in  the  war. 

Passing  from  the  English  and  American  deci- 
sions to  the  views  which  were  at  the  commence- 
ment of  the  present  hostilities  entertained  by  the 
Prize  Courts  or  jurists  of  other  nations,  we  find 
what  at  first  sight  appears  to  be  considerable 
divergence  of  opinion.  If,  however,  the  true 
principle  be  that  knowledge  of  the  oharacter  of 
tbe  cargo  is  a  sufficient  ground  for  depriving  a 
shipowner  of  the  benefit  of  tbe  modern  rule,  this 
divergence  is  more  apparent  than  reaL  It  reduces 
itself  to  a  difference  of  opinion  as  to  the  circum- 
stances under  whioh  the  knowledge  may  be 
inferred,  and  if  it  be  remembered  that  knowledge 
on  the  part  of  the  shipowner  of  the  oharacter  of 
the  cargo  most  be  largely  a  matter  of  inference 
from  a  great  variety  of  circumstances,  snob  differ- 
ence of  opinion  is  readily  intelligible. 

Referring,  for  example,  to  the  view  entertained 
in  Holland,  their  Lordships  find  that,  although 
tbe  ship  is  primd  facie  confiscable  if  an  important 
part  of  tbe  cargo  be  contraband,  proof  that  tbe 
maBtor  or  the  charterers  could  not  have  known 
the  real  nature  of  the  cargo  will  secure  tbe  ship's 
release.  In  other  words,  the  proportion  of  the 
contraband  to  the  whole  cargo  raises  a  presump- 
tion of  knowledge  which  may  be  rebutted.  Again, 
according  to  the  views  held  in  Italy,  the  ship 
carrying  contraband  is  liable  to  confiscation  only 
where  the  owner  was  aware  that  his  vessel 
intended  to  be  used  for  tbe  carrying  of  contra- 
band.  Here  knowledge  is  made  the  deter- 
mining factor,  tbe  manner  in  which  knowledge 
is  to  be  proved  or  inferred  being  left  to  tbe 
general  law.  Again,  according  to  the  views 
entertained  in  Germany,  a  ship  carrying  contra- 
band can  only  be  confiscated  if  tbe  owner  or 
the  charterer  of  the  whole  ship  or  the  master 
knew  or  ought  to  have  known  that  there  was 
contraband  on  board,  and  if  that  contraband 
formed  more  than  a  quarter  of  the  cargo.  Here 
also  kuowledge  is  made  the  determining  factor, 
though  thsre  is  a  concession  to  tbe  neutral  if  the 
proportion  of  tbe  contraband  to  the  whole  cargo 
be  sufficiently  small.  Once  more,  in  France  the 
test  of  the  right  to  confiscate  is  whether  or  not  the 
contraband  is  three-fourths  in  value  of  the  whole 
cargo.  This  view  may  be  looked  on  as  defining 
tbe  circumstances  in  whioh  an  irrebuttable 
inference  of  knowlege  arises.  Tbe  views  enter- 
tained in  Russia  and  Japan  are  similarly  explic- 
able. In  their  Lordships'  opinion,  the  principle 
underlying  all  these  views  is  the  same.  There 
can  be  no  confiscation  of  the  ship  without  know- 
ledge on  the  part  of  the  owner,  or  possibly  of  tbe 
oharterer  or  master,  of  the  nature  of  the  cargo, 
but  in  some  cases  the  inference  as  to  knowledge 
arising  from  tbe  extent  to  which  the  cargo  is  con- 
traband cannot  be  rebutted,  while  in  others  it  can, 
and  in  some  cases,  even  where  there  is  the  requisite 
knowledge,  the  contraband  must  bear  a  minimum 
proportion  to  the  whole  cargo. 

It,  follows  that  the  views  entertained  by  foreign 
nations  point  to  knowledge  of  the  character  of  the 
goods  being  alone  sufficient  for  condemnation  of 
a  vessel  for  carrying  contraband ;  in  other  words 
they  support  the  principle  to  be  derived  from 
the  reasoning  in  the  Neutraiitet  rather  than  the 
principle  which  has  been  deduced  from  the  dictum 
in  the  Bingende  Jacob,  and  developed  in  the 
Bermuda.    It  should  be  observed  that  both 
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Westlake  and  Hall  agree  that  knowledge  it  alone 
sufficient  to  justify  confiscation :  (see  Westlake, 
International  Law  (War),  2nd  edit.,  291 ;  Hall 
International  Law,  6th  edit,  666). 

Their  Lordships  oonsider  that  in  this  state  of 
the  authorities  they  ought  to  hold  that  knowledge 
of  the  character  of  the  goods  on  the  Dart  of  the 
owner  of  the  ship  is  sufficient  to  justify  the  con- 
demnation of  the  ship,  at  any  rate  where  the 
goods  in  question  constitute  a  substantial  part 
of  the  whole  cargo. 

In  the  light  of  what  has  been  said  as  to  the  rale 
of  international  law,  their  Lordships  will  now, 
proceed  to  oonsider  the  special  facts  of  this  case, 
The  ownere  of  the  ship  are  a  Swedish  firm  oarry. 
ing  on  business  at  Gothenburg.  On  the  8th  Jan. 
1916  they  chartered  the  ship  to  a  German  firm  of 
fish  dealers  for  a  peried  of  six  weeks  from  the  time 
when  the  vessel  was  plaoed  at  charterers'  disposal 
with  power  for  the  charterers  to  prolong  this  period 
np  to  the  16th  May  1916.  The  voyages  undertaken 
by  the  charterers  were  to  be  from  Scandinavian 
to  German  Baltic  porta.  It  must  have  been  quite 
evident  to  the  owner*  that  the  ship  would  be 
need  for  the  importation  of  fish  into  Germany. 
They  must  also  have  known  that  foodstuffs 
were  conditional  contraband.  It  is  almost  incon- 
ceivable that  they  did  not  also  know  of  the  food 
difficulties  in  Germany  and  of  the  manner  in 
which  the  German  Government  had  in  effect 
requisitioned  salted  herrings  to  meet  the  exigencies 
of  the  war.  They  had  an  opportunity  in  the  court 
below  of  establishing  their  want  of  knowledge  if 
it  existed,  but  they  did  not  attempt  to  do  so.  The 
inferenoe  that  they  did  in  fact  know  that  the 
vessel  would  be  used  for  the  purpose  for  wbiob  it 
was  used  is  irresistible.  If  knowledge  of  the 
character  of  the  goods  be  the  true  criterion  as  to 
confiscability,  the  vessel  was  rightly  oondemned- 

Even  on  the  hypothesis  that  something  beyond 
mere  knowledge  of  the  character  of  the  cargo  s 
required,  something  which  may  be  called  "  malig- 
nant or  aggravating  "within  the  principles  of  The 
Rmgen  de  Jacob  or  The  Bermuda  (sup.)  decisions, 
that  something  clearly  exists  in  the  present  case. 
A  shipowner  who  lets  his  ship  on  time  charter  to 
an  enemy  dealer  in  conditional  contraband  for 
the  purposes  of  his  trade  at  a  time  when  the  con- 
ditional oontraband  is  vitally  necessary  to  and 
has  been  requisitioned  by  the  enemy  Govern- 
ment for  the  purpose  of  the  war  is,  in  their 
Lordships'  opinion,  deliberately  "taking  hostile 
part  against  the  oountry  of  the  captors "  and 
••  niixiDg  in  the  war  "  within  the  meaning  of  those 
expressions  as  used  by  Cbase,  0  J.  in  The  Bermuda 
{tup). 

In  their  Lordships'  opinion  the  appeal  fails, 
and  should  be  dismissed  with  costs. 

Solicitors  for  the  appellants,  BoitereU  and 

Roche. 

Solicitor  for  the  respondent,  Treasury  Solicitor. 


Supreme  Court  rf  gttbicstat. 


HIGH  COURT  OF  JUSTICE. 

KING'S  BENCH  DIVI8ION. 

Monday,  July  30,  1917. 

(Before  Dablinq.  Avoby,  sni  Shbakma!!,  JJ.) 

Haws  (app.)  v.  Beowk  (reap.),  (o) 

Seaman — Engagement — Signing  articles — "lawfully 
engaged"  —  Neglecting  to  join  ship  — Offence— 
Merchant  Shipping  Act  1894  (67  <b  68  Vict,  c  60), 
221— Defence  of  the  Realm  Regulations  Con, 
solidaUd  1917  seel.  39a. 

A  person  icJio,  having  engaged  to  serve  on  board  a 
pirticular  tvucZ,  fails  to  jcin  his  ship,  is  guilty  of 
an  offence  under  sect.  39a  of  the  Defence  of  the 
R'alm  Regulations  Consolidated  1917,  although  he 
has  not  signed  articles  under  the  Merchant  Shipping 
Act  1894. 

The  respondent,  a  seaman,  entered  into  an  agree' 
ment  with  the  agent  of  the  owners  of  a  certain 
steamship  stationed  at  a  port  in  the  north  of 
Scotland  and  duly  requisitioned  by  the  A  dm%- 
rally,  whereby  he  undertook  to  proceed  from 
L.  on  a  certain  date  to  the  named  Scottish  port. 
At  the  time  of  entering  into  the  agreement  he 
signed  a  document  under  which,  af  ter  promising  to 
start  by  a  certain  train  from  L.,  it  was  stipulated 
that  articles  should  be  signed  when  the  respondent 
had  got  on  board  the  steamship.  The  respondent 
never  left  L.  and  never  joined  the  ship.  On  an 
information  being  laid  against  him  under  sect.  39a 
of  the  Defence  of  the  Realm  Regulations,  it  was 
contended  on  his  behalf  that,  as  he  had  not  signed 
articles  in  accordance  with  the  requirements  of  the 
Merchant  Shipping  Act  1894,  he  could  not  be  con- 
victed, as  he  had  never  bee*  " lawfully  engaged  " 
within  the  meaning  of  that  Act.  The  magistrate 
before  whom  the  case  was  heard  was  of  opinion 
that  there  had  been  no  lawful  engagement  inas- 
much as  no  ship's  articles  had  been  signed  by  the 
respondent,  and  he  therefore  dismissed  the  in- 
formation. 

Held,  that  the  learned  majistnUe  was  wrong;  that 
although  the  respondent  couli  not  have  been  forced 
to  proceed  to  sea  unless  he.  had  signed  articles,  he 
was  nevertheless  guiliy  of  an  offence  against  the 
Defence  of  the  Realm  Regulations  Consolidated 
1917  in  that  he  was  "lawfully  engaged"  within 
the  meaning  of  sect.  39a  of  the  regulations  when  he 
entered  into  the  agreement  with  D.,  and  that  the 
case  mu*t  be  remitted  to  the  magistrate  u^ilh  a 
direction  to  convict. 

Cask  stated  by  the  stipendiary  magistrate  of 

Liverpool. 

An  information  was  preferred  bv  the  appellant, 
Alison  Davie  Haws,  against  the  respondent, 
Walter  Brown,  for  that  he,  the  respondent,  having 
been  "  lawfully  engaged  "  to  serve  on  board  the 
British  steam Bhip  Castle  Eden,  while  requisi- 
tioned by  the  Admiralty,  did  on  the  12th  April 
1917  fail  to  join  the  said  ship. 

At  the  hearing  of  the  information  it  was  proved 
that  the  information  was  laid  under  sect.  39a  of 
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the  Defence  of  the  Realm  Regulations  1917,  and 
that  the  proper  authority  for  the  proceeding!  had 
been  obtained  from  the  principal  naval  transport 
offioer,  Liverpool. 
The  following  facta 


1.  The  British  steamship  Cattle 
requisitioned  by  the  Admiralty. 

2.  The  said  steamship  was  with  His  Majesty's 
fleet  m  the  north  of  Scotland. 

a  The  owners  of  the  steamship,  being  in  need 
of  a  certain  number  of  seamen  of  various  ratings, 
resolved  that  the  men  required  should  ' 
in  Liverpool  and  sent  to  Scotland. 

4.  Instructions  were  thereupon  given  by  the 
owners  to  the  Shipping  Federation  Limited  to 
engage  eight  men. 

.  f-  ,A  m*»  a»«ned  Deacon,  acting  for  and  on 
behaJf  of  the  owners,  agreed  with  and  proposed 
to  engage  the  respondent,  Walter  Brown,  to 
*erve  as  an  able 

13th  April  1917. 

6.  It  was  further  agreed  between  Deacon  and 
the  respondent,  Brown,  that  the  latter  should  be 
at  the  Exchange  Station,  Liverpool,  on  the  after- 
noon of  the  12th  April  1917,  and  should  proceed 
tbenoe  to  Thurso,  in  Sootland,  where  the  Cattle 
Eden  was  then  lying. 

7.  In  pursuance  of  the  agreement  named  a 
document  was  drawn  up  by  Deacon  and  signed 
by  Brown,  and  also  by  other  teamen  who  were 
engaged  at  the  same  time  as  Brown,  in  the 
following  terms  (inter  alia):  "We,  the  under- 
signed, hereby  agree  to  be  at  the  Exchange 
Station  tbia  afternoon  at  4  15  p.m.  to  proceed  to 
Thurso,  and  there  sign  articles  on  steamer  Castle 


8.  The  respondent  saw  Deacon  about  2.45  p.m. 
on  the  afternoon  of  the  12th  April  1917,  when  he, 
the  respondent,  informed  Deacon  that  neither  he 
nor  the  other  men  who  had  been  engaged  and 
bad  signed  the  agreement  would  proceed  to  the 


9.  Subsequently  the  respondent,  as  well  as  the 
other  men,  again  verbally  agreed  to  serve  on  the 
Castle  Eden,  and  to  present  themselves  at  the 
fronted9   8taUoD*   ^^P001'  *•  previously 

10.  The  respondent  never  appeared  at  the 
Exchange  Station,  and  never  joined  the  steam- 
ship. 

The  learned  stipendiary  magistrate  WU8  Of 
opinion  that  the  respondent  had  not  been  law- 
fully engaged  to  serve  on  the  steamship  Cattle 
Eden,  in  accordance  with  the  requirements  of 
sect.  39a  of  the  Defence  of  the  Realm  Regula- 
tions Consolidated,  dated  the  31st  Jan.  1917, 
because  the  term  "lawfully  engaged  '*  as  therein 
used  had  the  same  meaning  aa  in  eoct  221  lb)  of 
the  Merchant  Shipping  Act  1894.  The  respon- 
dent bad  not  been  and  could  not  be  "lawfully 
engaged"  in  accordance  with  the  terms  of  the 
Merchant  Shipping  Act  1894,  except  by  agree- 
ment in  the  form  provided  by  that  Aot  duly 

Eased  the  infcrn^™*  magUtnite  thero£or* 


By  sect  221  of  the  Merchant  Shipping  Aot 
1894  (57  A  68  Vict,  a  60),  it  it  provided : 

If  *  neama  lawfully  aagaflsd,  or  an  apprentice  to  the 


be  liable  to  be  punished  summarily  as  follows : 
(6)  If  he  negleots,  or  refuses  without  reason- 
able cause,  to  join  his  ship,  or  to  prooeed  to  aea  in  his 
ship,  or  is  absent  without  leave  at  any  time  within 
twenty-four  hours  of  the  ship's  sailing  from  a  port, 
either  at  the  commencement  or  daring  the  progress  of 
a  voyage,  or  is  absent  at  any  time  without  leave  and 
without  sufficient  reason  from  his  ship  or  from  his  duty, 
he  shall,  if  the  offenoe  does  not  amount  to  desertion,  or 
is  not  treated  as  such  by  the  master,  be  guilty  of  the 
offenoe  of  absenoe  without  leave,  and  be  liable  to  forfeit 
out  of  his  wages  a  inm  not  exoeAdiog  two  days'  pay, 
and  in  addition  for  every  twenty-four  I 
either  a  sum  not  exceeding  six  days'  pay,  or  a 
properly  incurred  in  having  »  substitute;  and  also, 
txospt  in  the  United  Kingdom,  he  shall  be  liable  to 
imprisonment  for  any  period  not  exceeding  ten  weeks 
with  or  without  hard  labour. 

By  sect  39a  of  the  Defence  of  the  Realm 
Regulations,  consolidated  and  revised  to  the 
31st  Jan.  1917,  it  ie  provided : 

If  a  person  lawfully  engaged  to  serve  on  board  any 
akin  or  veesol  belonging  to  or  chartered,  hired,  or 
requisitioned  by  the  Admiralty  or  Army  Council  (a) 
neglects  or  refuses  without  reasonable  cause  to  join 
his  ship  or  vessel,  or  to  prooeed  to  ssa  in  his  ship  or 
vessel,  or  deserts  or  is  absent  without  leave  from  his 
ship  or  vessel  or  from  his  duty  at  any  time ;  or  (6)  joins 
his  Bhip  or  vessel,  or  is  whilst  on  board  his  ship  or  vessel, 
in  a  state  of  drunkenness  so  that  the  performance  of  his 
duties  or  tho  navigation  of  his  ship  or  vessel  is  thereby 
impeded,  he  shall  bs  guilty  of  an  offenoe  against  these 
regulator  s  j  and  the  master,  mate,  or  owner  of  the  ship 
or  vessel,  or  his  agent,  or  any  naval  or  military  offioer,  or 
any  superintendent  as  defined  by  the  Merchant  Shipping 
Acts  1694  to  1914,  with  or  without  the  assistance  of  any 
polioe  constable,  may  convey  on  board  hit  ship  or  vessel 
any  seaman  whom  he  has  reason  to  believe  to  be  guilty 
of  an  offenoe  under  paragraph  (a)  of  this  regulation,  and 
polioe  constables  are  hereby  directed  to  give  asaistauoe 
if  required.    The  exercise  of  the  powers  conferred  by 
this  regulation  shall  not  be  subjeot  to  the  restrictions 
imposed  by  the  Merchant  Shipping  Ants  1894  to  1914, 
or  the  exeroiso  of  any  similar  powers  conferred  by  those 
Acta,  and  for  the  purposes  of  this  regulation  a  copy  of 
any  entry  mode  in  an  oflioial  log  book  in  manner  pro- 
vided by  the  Merchant  Shipping  Aot  1894  shall,  if  it 
purports  to  be  signed  and  certified  as  a  true  copy  or 
extract  by  the  offioer  in  whose  custody  the  original  log 
book  is  intrusted,  be  admissible  in  evidenoe. 

Oreatet  Lord  for  the  appellant. — The  learned 
magistrate  was  wrong.  The  prohibition  in  the 
Merchant  Shipping  Aot  1894  was  merely  against 
carrying  a  man  to  sea  without  his  having 
first  signed  articles.  This  was  a  different  case. 
The  respondent  had  been  engaged,  and  had 
been  "  lawf clly  engaged,"  and  he  waa  therefore 
liable  to  the  penalties  prescribed  by  the  regu- 
lations. 

Abinger  for  the  respondent. — The  learned 
magistrate  was  right  in  dismissing  tbe  informa- 
tion. Before  a  scamin  oould  be  said  to  be  u  law- 
fully engaged  "  he  moat  have  an  opportunity  of 
knowing  the  details  of  his  agreement  to  serve. 
There  was  nothing  of  the  kind  in  the  present 
case.  The  respondent,  like  other  seamen  with 
him,  had  engaged  to  prooeed  from  Liverpool  to 
Thurso,  and  there  it  was  that  the  articles  were 
to  be  signed.  Until  these  were  signed  there 
whd  no  lawful  en^a^ement,  and  there  was  fall 
opportunity  afforded  of  withdrawing  from  the 
arrangement  entered  into  with  Deacon.  If  a 
conviction  waa  obtained  in  a  case  like  the  present, 
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all  the  benefits  conferred  upon  seaman  as  to  their 
engagements  under  the  Merchant  Shipping  Acts 
would  be  swept  away. 

6 reave*  Lord  in  reply.— It  was  to  be  remem- 
bered that  vessels  at  the  present  time  wore  often 
stationed  at  porta  where  there  was  little  or  no 
opportunity  of  engaging  crews.  Men  had  to  be 
engaged  wherever  they  could  be  obtained,  and  it 
was  not  possible  for  the  articles  to  be  signed 
until  the  men  were  on  board. 

Da.hu no,  J. — In  this  case  the  respondent,  a 
seaman  named  Walter  Brown,  was  summoned, 
after  having  been  lawfully  engaged  to  serve  on 
board  the  British  steamship  Cnstle  Eden, a  vessel 
whioh  had  been  requisitioned  by  the  Admiralty, 
for  failing  to  join  toe  ship.  The  f&ots  are  fully 
set  out  in  the  case  stated,  and  it  appears  that  the 
respondent  bad  entered  into  an  agreement,  and  it 
was  a  "lawful  agreement,"  with  a  mm  named 
Deacon,  who  was  acting  on  behalf  of  the  owners 
of  the  steamship. 

The  engagement  with  the  respondent— it  was 
also  signed  by  other  seamen— was  as  follows : 
"We,  the  undersigned,  hereby  agreo  to  be  at 
Exchange  Station  this  afternoon  at  4 15  to  proceed 
to  Thurso,  and  there  sign  articles  on  steamer 
Cistle  Elen,  at  the  undermentioned  rates,  Ac. 
.  .  ."  Ho  did  not  present  bimxelf  at  the 
Exchange  Station,  and  then  bo  was  summoned, 
and  proceedings  were  taken  against  him  under 
sect.  39a  of  the  Defence  of  the  Realm  Regu- 
lations. 

On  behalf  of  the  respondent  it  has  boon  con- 
tended that  he  did  not  commit  any  offence  at  all, 
because  he  had  not  been  lawfully  engaged  on 
board  the  steamship.    As  I  have  already  stated, 
the  information  was  laid  under  sect.  39a  of  the 
Defence  of  the  R*alm  Regulations,  and  this 
section  not  only  ru;ikea  it  an  offence  if  a  seaman 
who  has  been  "lawfully  ong.iged  "  fails  to  carry 
out  his  engagement,  but  also  if  he  neglects  or 
refuses  to  proceed  to  sea  in  the  ship,  although 
he  could  not  bo  forced  *c  proceed  to  left  ill 
a  ship  unless  be  had  signed  articles.   I  think, 
however,  that  it  is  quite  plain  that  a  seaman  may 
commit  an  offence  against  the  Merchant  Ship* 
ping  Act  and  alao  against  these  regulations  by 
refusing  to  join  the  ship,  on  board  of  which  ho 
may  be  asked  to  sign  the  articles  under  which  be 
will  bave  to  sail.   He  could  not  be  convicted  of 
the  offence  of  refusing  to  go  to  sea  unless  he  hud 
signed  articles.   But  in  thia  particular  case  I 
think  that  the  learned  magistrate  should  have 
convicted.   The  respondent  was,  in  my  view,  law- 
fully engaged  by  Deacon  on  behalf  of  the  owner?, 
and,  as  the  words  of  the  section  imply,  if  a 
person  who  is  lawfully  engaged  neglects  or 
refuses  without  reasonable  oause  to  join  bis  ship, 
he  must  be  deemed  to  have  committed  an  offence, 
the  respondent  was  guilty  of  an  offence  by 
declining  to  proceed  to  Thurso  after  being 
engaged  at  Liverpool.   Thia  appeal  must  be 
allowed,  and  the  case  will  be  sent  back  to  the 
learned  magistrate  with  a  direction  to  convict. 
Avoet,  J. — I  agree. 

Shbabman,  J. — I  am  of  the  same  opinion. 

Solicitors  for  the  appellant.  Q.  ff.  Walker 
and  2Ve«,  for  Wtightman,  Pedder,  and  Cc 
Liverpool. 

Solicitor  for  the  respondent,  ALtander  Smith. 


Monday,  July  2, 1917. 
(Before  Rowlatt,  J.) 

W.  MlLLAB  AND  Co.  LIMITED  e.  OWNBKS  OF 
STBAM8HIP  FBBDBN.  (a) 

Charter-party — Cargo  of  maize — Dead-weight  capacity 
guaranteed — Whether  lifting  capacity  or  capacity 
to  carry  mat  e. 

A  charter-parly  provided  that  a  ship  should  load  "a 
full  and  complete  cargo  of  maize  in  bag»."  The 
shipowners  gvaranlced  that  the  ship's  dead-weight 
capacity  was  3200  tons,  and  freight  was  to  be  paid 
on  that  quantity.  The  lifting  capacity  of  the  6hip 
was  3200  tons,  but  her  cubic  capacity  did  not  admit 
of  her  loading  3200  tons  nf  maize. 

Held,  that  the  guarantee  was  in  respect  of  the  ship's 
lifting  capacity,  and  not  her  capacity  to  carry  tons 
of  maize. 

Action  in  the  Commercial  List. 

The  plaintiff's,  the  charterers  of  the  steamship 
Freden,  claimed  in  the  action  to  recover  damages 
for  breaoh  of  a  charter-party  duted  the  23rd  Dec. 
1915. 

By  the  charter-party  it  was  provided  (infer 
alia)  that  the  Freitn  should  proceed  to  Durban 
and  there  load  from  the  charterers'  agents  "  a 
full  and  complete  cargo  of  maize  in  bags."  She 
was  then  to  proceed  to  any  one  safe  port  in  the 
United  Kingdom  and  deliver  the  cargo  upon 
payment  of  freight  at  rates  varying. according  to 
the  port  of  discharge  selected.  Clause  5  pro- 
vided: "The  owners  guarantee  the  ship's  dead- 
weight capacity  to  be  3200  tons  and  freight  to  be 
paid  on  this  quantity." 

The  ship  bad  in  fact  a  lifting  canacity  of  3200 
tons,  but  s bo  had  only  sufficient  oubio  capacity  to 
ioad  about  3080  tons  of  maize. 

The  charterers  claimed  as  damages  the  freight 
paid  by  them  to  the  shipowners  under  the 
charter- party  on  the  balance  of  118$  tons  which 
the  ship  was  unable  to  load — namely,  400/.  15«.  Sd. 

MacKinnon,  K.C.  and  B.  A.  Wright  for  tbe 
charterers. — The.' guarantee  of  3200  tons  must  be 
read  as  a  guarantee  of  capacity  to  load  tbat 
amount  of  roaiza.  whioh  the  parties  had  directly 
in  mind,  the  charter-party  dealing  with  the 
carriage  of  maize,  and  maize  only,  the  words 
"or  other  lawful  merchandise"  having  been 
struck  out.   They  referred  to 

Mackill  v.  Wright,  14  App.  Cas.  104. 

Lech,  K.C.  and  Alexander  Neilson  for  tbe  ship- 
owners.—The  guarantee  was  in  respect  of  tho 
lifting  capacity  of  the  ship,  and  not  of  her  cubic 
capacity.  Her  lifting  capacity  was  correctly 
given,  and  the  owners'  warranty  is  satisfied.  The 
maize  not  being  a  dead- weight  cargo,  the  charter- 
party  should  not  be  construed  with  reference  to 
maizj.   They  referred  to 

Carnegie  v.  Conner,  61  L.  T.  Rsp.  601  ;  24  Q.  B. 
Div.  45. 

Cur.  adv.  vult. 

Rowlatt,  J.  read  the  following  judgment : — 
In  this  case  the  charter-party  provided  that  tbe 
ship  should  load  and  the  charterers  provide  at 
Durban  a  full  and  complete  cargo  of  maize  (the 
words  "  wheat  and  (or)  hour  and  (or)  other  lawful 
merchandise "  whioh  are  in  the  printed  form 
being  struck  out).  8be  was  then  to  proceed  and 
at  one  of  a  number  of  port*  aa< 
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The  freight  was  to  be  payable  at  and  after  rates 
which  varied  according  to  the  port  of  discharge. 
Then  follows  this  clause :  "  The  owners  guarantee 
the  ship's  dead-weight  capacity  to  be  3200  tone, 
and  freight  to  be  paid  on  this  quantity."  This  is 
substituted  for  the  printed  clause  which  made 
freight  payable  per  ton  of  wheat  and  (or)  flour 
delivered  or,  if  other  cargo  was  shipped,  the  total 
freight  to  be  equal  to  freight  on  a  foil  cargo  of 
wheat  and  (or)  flour.  The  effect  of  the  alteration 
is  to  make  the  charter  party  one  at  a  lump-sum 
freight,  varying,  however,  with  the  port  of  dis- 
charge The  ship  in  fact  bad  a  lifting  capacity 
of  3200  tons,  but  she  had  not  cubic  capacity  to 
take  on  board  maize  of  that  weight.  It  was 
agreed  that  if  Bhe  had  been  able  to  load  more 
than  3200  tons  the  charterers  would  have  been 
entitled  to  ship  it  without  paying  more  freight, 
and  the  owners  would  have  been  entitled  to  call 
upon  them  to  do  so,  though  the  damages,  if  they 
refused,  would  possibly  hare  been  nominal. 
Those  results  follow  because  it  is  a  lump  sum 
freight.  But  the  charterers  say  that  as  they 
could  only  load  lees,  they  are  entitled  not  to 
nomine  to  a  reduction  of  freight,  bat  to  damages 
for  breach  of  the  guarantee,  which  damages  would 
include  (and  they  claim  no  more)  return  of  the 
freight  in  respect  of  the  short  amount  of  the 
cargo  they  were  able  to  load. 

The  short  question  is,  therefore,  whether  "ship's 
dead-weight  capacity"  in  this  charter-party 
means  her  capacity  to  carry  tons  of  maize  or  her 
abstract  lifting  capacity.  The  latter,  in  my 
opinion,  is  the  primary  meaning  of  the  phrase; 
indeed,  it  can  have  no  other  meaning  in  itself 
unless  it  is  used  with  reference  to  some  cargo.  In 
this  charter-party  if  the  cargo  had  formorly  boon 
described  as  lawful  merchandise  I  should  have 
thought  that  it  would  have  been  abundantly  clear 
that  the  contract  simply  was  that  freight  was 
to  be  paid  on  the  dead-weight  capacity  of  the 
ship  in  the  abstract  sense  taken  and  guaranteed 
to  be  3200  tons,  and  that  the  cargo  carried  had 
nothing  to  do  with  it  It  couJd  not  bave  been 
contended  that  the  guarantee  was  of  capacity  to 
carry  3200  tons  of  an  average  or  reasonable  cargo 
or  anything  of  that  sort.  Does,  then,  the  mere 
mention  of  maize  as  the  cargo  to  be  carried 
change  the  meaning  of  the  phrase  "  ship's  dead- 
weight capacity"  from  a  designation  of  the 
ship's  lifting  capacity  in  the  abstract  to  a 
designation  of  something  quite  different,  namely, 
of  her  oombinei  lifting  and  cubic  capacity  applied 
to  the  ratio  of  bulk  to  weight  existing  in  maize  P 
For  all  1  know,  shipowners  may  be  aware  of  the 
weight  of  South  African  maiz9,  which,  according 
to  the  evidence,  has  been  exported  for  ten  or 
twelve  years,  bat  if  the  plaintiffs'  contention 
upon  the  point  of  construction  is  right  it  seems 
to  me  it  would  have  to  prevail  also  in  the  case  of 
a  new  kind  of  cargo.  I  cannot  adopt  that  view 
unless  I  am  constrained  by  authority,  It  seems 
to  me  to  involve  giving  words  a  secondary  seneo 
by  reading  them  in  close  connection  with  a  pro- 
vision in  another  part  of  the  document  in  a  cas« 
where  such  connection  is  not  necessary  to  afford 

*  pimple  or  natural  meaning  to  th«  whole. 

To  test  it  by  approaching  the  matttr  from  the 

•  uposite  point  of  view,  aceume  the  parties  to  havn 
desired  to  provide  for  the  carriage  of  a  oargo  of 
maize  at  a  freight  calculated  on  the  guaranteed 
dead-weight  capacity  of  the  ship  in 


sense,  would  they  not  have 
what  they  have  written  here,  and  were  they 
bound  to  add  an  explanation  that  though  they 
had  mentioned  maize  as  the  cargo  they  did  not 
intend  to  ehange  the  sense  of  the  words  "  dead 
weight  capacity  "  so  as  to  make  it  mean  *'  capacity 
to  carry  maize  "  ? 

It  is  said,  however,  that  the  effect  of  MaelcM  ▼. 
Wright  (14  App.  Oas.  104)  is  to  compel  them 
to  do  this.  In  that  case  the  language  and  the 
circumstances  were  both  different  from  what  is 
found  here.  The  owners  guaranteed  that  the 
vessel  should  carry  not  lesB  than  2000  tons  of 
dead- weight  cargo,  and  it  was  provided  that 
should  the  vessel  not  carry  the  guaranteed  dead- 
weight as  above  there  was  to  be  a  pro  rata 
reduction  per  ton  to  be  made  from  the  first 
payment  of  freight.  The  cargo  waa  to  be  "  all 
such  goods  and  merchandise  as  the  charterers 
should  tender,"  bat  there  was  written  in  the 
margin  "  including  machinery," and  some  measure- 
ments that  represented  the  largest  pieces  were 
given.  It  certainly  would  seem  clear  that  tho 
deduction  from  the  first  payment  of  freight  must 
have  been  intended  to  depend  on  the  amount,  if 
any,  which  the  ship  failed  in  fact  to  take  on 
board,  and  which  the  parties  could  see  at  the 
time,  and  not  on  a  measurement  of  the  ship's 
lifting  capaoity,  to  be  undertaken  before  the  first 
payment  of  freight,  in  order  to  see  whether  the 
guarantee  was  fulfilled.   Moreover,  there  could 


be  no  doubt  that  the  parties  in  making  their 
bargain  had  had  regard  to  the  probable  balk  for 
weight  of  the  intended  cargo.  The  entry  of  the 
figures  in  the  margin  was  enough  to  show  that. 
In  short,  the  real  dispute  was  whether  the  cargo 
Rhipped  corresponded  with  what  was  intended. 
I  do  not  think  that  that  decision  lays  down  the 
goneral  rule  that  tbo  mere  mention  of  the  cargo 
in  the  early  part  of  the  oh arter  party  has  the 
effect  contended  for  by  the  present  plaintiffs 
upon  words  such  as  we  have  here.  I  do  not 
observe  from  the  report  of  the  argument  of  the 
distinguished  counsel  for  the  respondents  in  that 
case  that  they  ever  oontended  for  such  a  rale,  and 
I  do  not  think  that  it  would  be  making  a  correct 
use  of  the  decision  to  take  passage*  from  the 
speeches  of  the  learned  Lords  in  which  they 
state  the  existence  of  the  connection  in  that 
particular  case  between  the  guarantee  and  the 
mentioned  oargo  for  the  purpose  of  applying  it  to 
the  facta  und  to  treat  those  passages  as  affirming 
a  general  rule  that  there  always  must  be  such  a 
connection,  Carnegie  v.  Conner  (61  L.  T.  Bep. 
691;  24  Q.  B.  Div.  46)  does  not,  in  my  opinion, 
affect  the  point  in  this  case. 

For  these  reasons  in  my  judgment  this  claim 
fails. 

Solicitors  for  the  plainti  ffs,  SturUm  and  Stnrlon. 
Solicitors  for  the  defendants,  BolttreU  and 
Roche. 
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Thursday,  Oct.  18. 1017. 
(Before  Darlihg,  Avoby,  and  Sahmy,  JJ.) 

COLBOUBKB  AND  ANOTHER  V   IiAWRKNCB.  (a) 

DtHrtion  of  seaman— Meaning  of  "left  behind"— 
Merchant  Shipping  Act  1906  (0  Earn.  7,  c  48), 
s.  28. 

The  respondent  was  master  of  a  British  sailing 
ship,  one  of  the  crew  beinj  a  seaman  named  O., 
who  had  ngned  articles  at  Dublin  on  the  5th  Feb. 
1915.  0.  deserted  the  ship  at  New  York  on 
the  25th  May  1915  and  did  not  rejoin  her 
during  the  voyage.  The  ship  arrived  at  Bristol  on 
the  2lst  Aug.  1916  and  the  official  log-book  con- 
lainrd  an  entry  recording  the  desertion  of  the 
seaman,  but  contained  no  statement  of  the  amount 
due  to  him  on  account  of  wages  at  the  time  when 
he  deserted  the  vessel.  On  a  summons  against  the 
respondent  under  sect.  28  of  the  Merchant  Shipping 
Act  1906  for  failing  to  enter  in  the  official  log-book 
as  toon  as  might  be  a  statement  of  the  amount  due 
to  Q.,  a  seaman  left  behind  out  of  the  British 
Is  Us,  on  account  of  wajes  at  the  time  when  he  was 
left  behind,  it  was  con  tended  for  the  prosecution 
that  a  seaman  who  deserted  his  ship  at  a  port  out 
of  the  British  Isles  and  was  not  brought  aivay 
from  such  port  by  such  ship  was  a  seaman  "  left 
behind"  out  of  the  British  Isles  u-i/hin  seek  28  of 
the  Act,  and  it  was  contended  for  the  respondent 
that  a  deserting  seaman  who  had  joinei  another 
vessel  and  had  left  the  port  where  the  desertion  took 
place  whil't  the  vessel  still  remained  in  port  could 
not  be  described  as  a  seaman  "  left  behind."  It  was 
proved  that  the  th  p  hail  remained  in  port  at  hast 
several  days  after  the  desrrtion,  and  that  probnhly 
the  seaman  had  jiined  another  vessel  and  possibly 
was  on  his  way  to  England  before  the  respondent's 
ship  left  New  York.  The  justices  dismissed  the. 
summons,  holding  that  there  was  no  evidence  that 
the  seaman  had  been  left  behind,  but  that  there  was 
every  reason  to  believe  that  he  had  gone  to  sea 
in  another  vessel,  leaving  the  respondent's  ship 
behind. 

Held,  that  the  words  "left  behind"  included  a 
deserting  seaman  as  to  whose  movements  the  master 
might  have  no  knowledge,  and  the  case  must  be 
remitted  to  the  justices  to  be  dealt  with  accordingly. 

Oass  stated  by  justice*  for  the  city  of  Bristol. 

1.  The  respondent,  Henry  Lawrence,  master  of 
tbe  British  ship  Invermay,  was  summoned  on  the 
information  of  tbe  appelluut  Brown,  agent  for  the 
Solicitor  to  the  Board  of  Trade,  for  unlawfully 
failing  to  enter  in  the  omoial  log-book  of  tbe  said 
ship,  as  soon  as  might  be,  a  statement  of  the 
amount  due  to  A.  W.  Grass,  a  seaman  belonging 
to  tbe  ship  and  left  behind  out  of  the  British 
Isles,  on  account  of  wages  at  tbe  time  when  he 
was  left  behind,  such  omission  being  alleged  to  he 
an  offence  under  the  Merchant  Shipping  Aot  1906, 
s.  28  (1)  (a)  and  (10). 

2.  The  appellant  Oolbourne  was  the  superin- 
tendent of  the  mercantile  marine,  sn  officer  of 
tbe  Board  of  Trade  at  tbe  port  of  Bristol,  and 
the  proper  officer  referred  to  in  sect.  28  of  the 
above  Act. 

3.  At  the  hearing  on  tbe  18th  Sept  1916  the 
following  facts  were  proved : — 

(1)  The  ship  Invermay  was  a  British  sailing 
ship  registered  at  tbe  port  of  Aberdeen,  and  at 

(oTBiporMdV 1-  F-  Waiksb,  K»q.,  Btiristar-at-Lsir. 


Dir. 

the  material  times  the  respondent  was  her 
master. 

(2)  By  articles  of  agreement  opened  at  the  port  of 
Dublin  on  the  5th  Feb.  191ft  for  tbe  voyage  which 
commenced  at  that  port  on  tbe  12th  Feb.  1915, 
the  said  seaman  whb  engaged  amongst  others 
as  a  member  of  tbe  crew  of  tbe  said  sailing 
ship  for  a  voyage  not  exceeding  three  years' 
duration  to  any  ports  or  plaoes  within  the 
limits  of  75  degrees  N.  and  60  degrees  S.  latitude, 
commencing  at  Dublin  and  proceeding  thenoe  to 
New  Toik  and  (or)  any  other  porta  within  the 
above  limits,  trading  in  anv  rotation,  and  to  end 
at  snob  port  in  the  United  Kingdom  or  Continent 
of  Europe  (within  borne  trade  limits)  as  might  be 
required  by  the  master.  The  articles  and  the 
official  log  for  tbe  voyage  were  put  in  evidence. 

(3)  Tbe  said  A.  W.  Grass,  who  signed  tie 
articles  on  the  5th  Feb.  1915,  deserted  the  ship  at 
New  Tork  on  tbe  25th  May  1915. 

(4)  Tbe  said  Grass  did  not  rejoin  the  Bhip 
during  the  voyage. 

(5)  Tbe  ship  arrived  at  Bristol  on  tbe  19th 
Aug.  1916,  and  on  the  21st  Aug.  1916  the  respon- 
dent dnlivered  the  agreement,  account  of  crew, 
and  official  log-book  to  the  superintendent  of 
mercantile  marine. 

(6)  Tbe  official  log  contained  an  entry  record- 
ing the  desertion  of  the  seaman,  and  it  whb 
proved  that  be  was  in  fact  a  deserter  and  took 
away  all  bis  effects  when  deserting  tbe  ship,  and 
t  hese  facte  were  reported  to  the  British  consul  at 
the  port  of  desertion. 

(7)  The  official  log  contained  no  statement  of 
the  amount  due  to  the  seaman  on  account  of 
wages  at  the  time  when  he  deserted  the  ship,  but 
the  respondent's  seamen's  wages  acconnt  book 
(which  he  delivered  to  the  superintendent)  con- 
tained particulars  as  to  the  balanoe  of  wages. 

(8)  Although  there  had  previously  been  cases 
in  Bristol  in  which  masters  had  not  made  such 
entries  in  the  official  log  no  proceedings  had 
previously  been  taken. 

4.  It  was  contended  for*  the  appellants  that  a 
teaman,  who  deserted  his  ship  at  a  port  out  of  the 
British  Isles  and  was  not  brought  away  from 
suoh  port  by  suoh  ship,  was  a  seaman  "  left 
behind "  out  of  the  British  Isles  within  sect  28 
of  the  Merchant  Shipping  Aot  1906,  and  that  the 
failure  of  the  respondent  to  enter  in  the  official 
log-book  a  statement  of  the  wages  doe  to  tbe  sea- 
man at  the  time  when  the  ship  sailed  without 
him  on  board  constituted  an  offence  under  the 
section. 

5.  It  was  contended  for  the  respondent : 

(1)  That  the  provisions  of  the  Act  being  penal 
it  must  be  construed  strictly,  and  that  a  desert- 
ing seaman  who  had  joined  another  vessel  and 
had  left  the  port  where  the  desertion  took  place 
whilst  the  vessel  still  remained  in  port  could  not 
be  described  as  a  seaman  "  left  behind." 

(2)  That  a  seaman  who  had  been  entered  in 
the  ship's  articles  as  a  deserter  was  not  left 
behind  within  the  true  interpretation  of  tbe 
section. 

(3)  That  there  was  no  evidence  that  the  seaman 
had  been  left  behind. 

(4)  That  it  was  not  the  practice  of  masters  to 
treat  deserters  who  were  believed  to  have  deserted 
for  the  purpose  of  joining  other  ships  as  men  who 
bad  been  "  left  behind,"  and  that  these  words  had 
in  practice  been  interpreted  as  applying  to  men 
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who  had  (a)  been  unable  to  join  in  consequence 
of  accident,  illness,  misadventure,  or  the  like; 
(b)  been  punished  for  aome  offence  and  remained 
in  prison  or  under  restraint. 

Evidence  in  support  of  these  points  was  given 
by  the  respondent  and  by  two  masters  called  on 
his  behalf,  and  it  was  proved  that  the  vessel  bad 
remained  in  port  at  least  several  days  after  tho 
desertion,  and  that  the  strong  probability  wa« 
that  the  seaman  bad  joined  another  vessel  and 
(rone  to  sea  and  possibly  bad  either  returned  to 
England  or  waa  on  his  way  before  the  Invermay 
had  left  the  port,  in  whioh  the  desertion  took 
place. 

6.  The  justices  held  that  they  must  construe  the 
words  of  tbe  section  strictly  and  in  their  ordinary 
meaning,  and  they  found  as  a  fact  that  there  was 
no  evidence  that  the  seaman  had  been  left  behind, 
but  that  there  was  every  reason  to  believe  that 
be  bad  gone,  to  sea  in  another  vessel  leaving  the 
Invermay  behind  in  tbe  port  where  he  had 
deserted. 

They  also  found  that  it  was  not  the  practico  of 
masters  to  enter  in  tbe  official  log  or  to  treat  aea- 
who  bad  deserted  for  tbe  purpose  of  joining 
vessels  a«  men  who  bad  betn  left  behind  and 
they  dismissed  the  case. 

7.  The  question  was  whether  tbe  jaatiees  came 
to  a  correct  decision  in  point  of  law. 

The  Merchant  Shipping  Act  1906,  s.  28,  pro- 
Tides: 

(1)  If  •  seaman  belonging  to  any  British  ship  is  left 
behind  oat  of  tho  British  Inlands,  the  master  of  tbe  ship 
•hall,  anbjoct  to  tho  provision!  of  this  lection:  (a)  As 
soon  as  may  be,  etitsr  in  tbe  official  lop-book  a  statement 
of  the  effects  left  oa  board  by  tbe  seaman  and  of  the 
amount  doe  to  the  seaman  od  account  of  wagr«s  at  the 
time  when  be  was  left  behind,  .  .  .  (10)  If  tbe 
niMter  of  the  ship  fails  without  reasonable  oause  to 
comply  with  this  section,  be  shall  (without  prejudice  to 
soy  other  liability)  for  each  offonce  be  liable  oa  sum* 
mary  conviction  to  a  fine  not  exceeding  twenty 
pounds.    .  . 

The  Solicitor-General  (Sir  Gordon  Hewart,  K.C.) 
(0.  A.  H.  Branson  with  him)  for  the  appellants.— 
There  is  no  evidence  that  the  Beam  an  Grass  bad 
left  tbe  ship  behind  by  going  off  in  another 
vessel,  but,  even  if  there  had  been  such  evidence, 
he  would  have  been  a  seaman  "  left  behind " 
within  tbe  meaning  of  sect.  28.   He  referred  to 

D<acon  y.  QuayU,  12  Asp.  Mar.  Law  Cos.  125; 
106  L.  T.  Hep.  269  j  (1912)  1  K.  B.  445. 

InMp,  E  C  (A.  T.  Miller  with  him)  for  tbe 
respondent. — The  words  "left  behind"  are  to  be 
strictly  construed  against  the  Crown  in  their 
plain  and  literal  meaning.  They  do  not  mean 
merely  "absent  from  the  ship  at  tbe  time  of 
■ailing."  They  mean  that  the  seaman  is  in  the 
port  when  the  ship  leaves.  A  seaman  is  not  "  left 
behind  "  if,  before  the  time  when  his  ship  leaves, 
be  has  already  left  tbe  port  in  another  veanel. 
The  prosecution  did  not  lay  tbe  foundation  for 
their  case  by  proving  that  tbe  seaman  was  left 
behind.  It  cannot  be  said  that  sect.  28  (1)  (6) 
shows  that  in  all  cases  of  desertion  by  a  seaman 
be  is  left  behind.  That  paragraph  only  deals  with 
cases  where  the  seaman  is  left  behind.  A  seaman 
•ho  has  gone  away  in  another  ship  does  not 
require  relief  or  repatriation.  In  sects.  37  and  38 
of  the  Act  the  words  "  left  behind  "  are  clearly 
*  in  their  natural  serine. 
Vol.  XI Y.,  N.  S. 


Dabliko,  J.— This  case  turns  entirely  on  the 
meaning  to  be  given  to  a  very  few  words  in 
sect.  28  (1)  of  the  Merchant  Shipping  Act  1906. 
Tbat  f>ub-<jecticn  says:  "If  a  seaman  belong- 
ing to  any  British  ship  is  left  behind  oat 
of  tbe  British  Islands,  the  master  of  the 
ship  shall,  subject  to  the  provisions  of  the 
section — (a)  as  eoon  as  may  be,  enter  in  the  official 
log-book  a  btatement  of  .  .  .  tho  amount  due  to 
the  seaman  on  account  of  wages  at  the  time  when 
he  was  left  behind  .  .  ".  The  man  who  is  said 
in  this  case  to  have  been  left  behind  was  a  seaman 
who  deserted  in  a  foreign  port  and  left  nothing  on 
board  tbe  ship,  and,  although  it  is  absolutely 
uncertain,  it  may  be  that  before  the  ship  left  tbe 
port  he  had  sailed  from  it  in  another  vessel. 
We  have  no  information  about  that.  It  is 
contended  by  the  Solicitor- General  tbat  the 
man  comes  within  the  words  "  left  behind,"  and 
that  the  amount  due  to  him  for  wages  should 
have  been  entered  in  tbe  log-book.  If  tbe 
section  went  no  further  I  should  agree  with 
Mr.  Inskip,  and  I  should  think  that  tbe  ordi- 
nary commonplace  meaning  was  to  be  given  to 
the  words  "left  behind,"  and  that*  if  the  seaman 
left  the  ship,  and  if  it  wae  not  known  that  be  had 
gone  off  in  another  ship,  it  would  be  improper  to 
describe  him  as  a  seaman  left  behind.  But  the 
sob-section  goes  on  to  say  in  par.  (6)  that  tbe 
master,  on  the  termination  of  the  voyage,  shall 
furnish  certain  accounts,  including  any  expenses 
caused  ''  by  tho  absence  of  tbe  seaman  in  cases 
where  tbe  absence  is  duo  to  desertion,  neglect  to 
join  his  ship,  or  auy  other  conduct  constituting 
an  offence  under  sect.  221  of  tbe  principal  Act." 
If,  therefore,  a  seaman  has  deserted,  the  master 
is  bound  to  Rive  some  account  of  him,  and 
par.  (6)  provides  that  he  shall  do  so  at  the  ter- 
mination of  the  voyage  and  in  a  particular 
form.  But  it  all  comes  under  the  worde  "if 
a  seaman  is  left  behind,"  and  I  think  that 
although  the  master  would  clearly  not  be  obliged 
to  make  those  entries  in  the  log-book  if  the 
eeclion  stopped  at  the  end  of  par.  (a),  yet  when 
one  reads  par.  (6)  one  sees  that  the  Legislature  used 
the  words  "  left  behind  "  to  cover  something  more 
than  being  left  on  tbe  shore  when  tbe  ship  actually 
sails  away.  The  Legislature  apparently  observed 
chat  something  bed  been  omitted,  and  by  arriere 
pentee  they  inserted  these  words  as  to  the  cause  of 
tho  seaman's  absence.  In  tbe  case  of  a  deserter, 
with  regard  to  whom  it  is  not  known  where 
be  has  gone,  the  mere  faot  that  he  has  deserted 
makes  it  very  difficult  to  know  whether  he  is 
staying  on  shore  or  whether  he  has  left  on  another 
ship.  I  think  that  tbe  words  "  left  behind " 
include  a  deserter  as  to  whose  whereabouts  the 
master  may  be  quite  uncertain.  So  to  hold  does 
not  impose  any  burden  on  the  master.  The  appeal 
must  be  allowed,  but,  as  there  is  no  moral  blame 
on  the  appellant  end  the  offence  is  a  technical 
one,  it  will  be  without  costs. 

Avoet,  J. — There  is  no  finding  of  fact  in  ibis 
case,  and  there  is  no  evidence,  tbat  the  seaman 
did  in  fact  join  another  vessel  and  go  to  sea 
before  the  ship  from  which  ho  had  deserted  left 
the  port  in  which  the  desertion  took  place. 
There  is  therefore  no  foundation  for  the  conten- 
tion pnt  forward  by  Mr.  Inskip  that  the  seaman 
had  not  been  left  behind.  Tho  case  has  not  been 
stated  for  tbe  purpose  of  a  decision  on  tbat 
question  of  fact,  but  it  has  been  argued  on  the 
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assumption  that  this  seaman  had  gone  to  tea 
before  the  ehip  from  whioh  he  deserted  left  the 
port  On  that  assumption  thequestion is  whether 
he  can  properly  be  described  as  having  been  left 
behind  oat  of  the  British  Islands  within  sect.  28  (1). 
It  is  important  to  observe  the  words  "  out 
of  the  British  Islands"  in  that  sab-sec- 
tion.  The  magistrates  have  made  the  mistake 
of  oonatrniog  the  words  in  the  Act  without 
having  regard  to  the  general  tenor  and 
object  of  tbe  whole  section  in  which  they  occur. 
It  is  true  that  if  yon  construe  the  words  "left 
behind  "  by  themselves  you  would  not  speak  of  a 
man  following  another  as  leaving  him  behind. 
But  it  is  reasonable  to  hold  that  tbe  words  merely 
mean  that  the  master,  when  he  leaves  the  port, 
must,  as  soon  as  may  be,  enter  in  the  official  log- 
book the  required  particulars  with  regard  to  any 
seaman  whom  he  has  not  brought  away  with  him ; 
in  other  words,  who  has  been  left  behind.  It  is 
immaterial  whether  the  seaman  is  still  standing 
on  tbe  quay  or  has  gone  to  prison  or  has  in  foot 
joined  another  ship.  As  was  pointed  oat  in  Deacon 
v.  Quayle  {sup.),  the  whole  purpose  ib  to  oarry  ont 
the  objects  of  beets.  221  and  232  of  the  original 
Act  of  1894,  and  when  you  look  at  tbe  purpose  of 
those  sections  it  supports  the  view  of  tbe  Soli- 
citor-General that  tbe  words  M  left  behind  "  include 
a  deserter,  whether  he  remains  in  tbe  port  at  tbe 
time  when  bis  Bbip  Bail?,  or  whether  he  has  joined 
another  chip  and  has  perhaps  sailed  in  her.  Tbe 
appeal  succeeds,  and  the  case  must  be  remitted 
to  the  justices  to  be  dealt  with. 

San  kit,  J.— I  agree. 


Solicitor  for  the  appellants,  Solicitor  to  the 
Board  of  Trade. 

Solicitors  for  the  responden  t,  Ford  and  Ford, 
lor  Wansbrough,  Robinson,  Taller,  and  Taylor 
Bristol. 


Monday,  May  H,  1917. 
(Before  Atkin,  J.) 

Associated  Portland  Cement  Mandfac 

t dribs  Limited  e.  Hotjldbr  Brothers  and 

Co.  Limited,  (a) 
Carriage  of  goods— Specified  ship — Not   ready  to 

load  on  agreed  date— Ship  subsequently  lost— 

Measure  of  damages. 

Where  the  defendants  agreed  with  the  plaintiffs  that 
a  particular  ship  should  be  at  a  certain  port  on  a 
particular  date  ready  to  load  a  cargo  of  goods  from 
the  plaintiffs*  barges  to  be  carried  abrocl,  ana  the 
specified  ship  was  not  there  on  the  date  agreed 
upon  and  was  sunk  at  sea  on  the  following  day, 
it  was  htld  that  the  defendants  had  committed 
a  breach  of  their  contract  on  the  day  fixed  for 
loading,  and  that  the  contract  having  come  to  en 
end  by  the  sinking  of  the  ship  on  the  following 
day,  the  measure  of  damages  to  which  the  plain 
tiffs  were  entitled  was  limited  to  the  two  days' 
detention — namely,  from  the  date  of  the  breach  to 
the  date  of  the  endmg  of  the  contract. 

Actios  in  the  Commercial  List  tried  before 
Atkin,  J.  

bj  T.  W.  MoasAS, 


The  plaintiffs  claimed  damages  for  tbe  deten- 
tion of  their  barges  at  Northfleet  owing  to  the 
defendants'  failure  to  hare  their  ship  ready  for 
loading  goods  from  the  plaintiffs'  barges  on  tbe 
date  agreed  upon.  The  plaintiffs  had  arranged 
with  the  defendants  to  send  a  cargo  of  goods 
from  London  to  Buenos  Ayres.  The  defendants 
bsd  notified  the  plaintiffs  that  their  steamship 
t.h«  Argentina  would  be  ready  for  loading  at 
North  fleet  on  the  25th  May,  whereupon  the 
plaintiffs,  in  accordance  with  the  asoa)  praotice, 
loaded  their  barges  and  sent  them  to  Northfleet. 
The  ship,  however,  was  not  there  on  the  date 
arranged,  and  was  lost  at  sea'  on  the  following 
day,  being  tank  by  an  enemy  submarine)  through 
no  default  of  the  defendants.  The  plaintiffs' 
barges  were  detained  for  several  days,  bat 
eventually  another  ship  was  provided.  It  was 
tbe  usual  practice  in  that  trade  that  when  the 
shipowners  notified  senders  of  goods  that  a 
particular  ship  would  be  ready  for  loading  on  a 
particular  date,  the  goods  would  be  sent  on  in 
barges  and  then  loaded  into  the  ship.  If,  in  fact, 
the  ship  was  not  ready  for  loading  on  the  date 
fixed,  the  shipowners  would  pay  demurrage  in 
respect  of  tbe  time  during  which  the  barges 
would  have  to  be  detained  pending  the  arrival  of 
a  ship  on  whioh  tbe  cargo  could  be  loaded. 

F.  O.  Robinson  for  the  plaintiffs. 

R.  A.  Wright  for  tbe  defendants. 

Tbe  following  cases  were  cited  : 

Taylor  v.  Caldwell,  8  L.  T.  Rep.  3S6 ;  3  B.  *  8.  628 
Davis  v.  Garrett,  6  Binf.  716. 

Atkin,  J.— The  Argentine*  was  named  as  the 
ship,  and  a  date  was  given  for  having  the  goods 
alongside.  It  was  a  contract  to  take  the  goods  on 
a  named  ship,  and  when  that  ship  was  lost  on  the 
26th  May  the  contract  was  at  an  end.  It  was  a 
term  of  the  contract  that  the  thip  should  be 
ready  for  loading  on  the  25th  May.  It  was  cot, 
however,  a  condition  precedent,  and  the  plaintiffs 
could  not  repudiate  the  contract  on  the  ground 
that  the  ship  was  not  ready  on  the  date  named. 
The  plaintiffs'  remedy  is  damages  for  the  delay. 
Now,  the  plaintiffs  contend  that  they  are  entitled 
to  damages  for  the  whole  period  during  whioh  the 
barges  were  detained.  That  contention  cannot  be 
upheld.  Tbe  plaintiffs  are  only  entitled  to 
recover  such  damages  as  flow  directly  from  the 
actual  breach  of  their  contract  by  the  defendants. 
That  is  to  say,  they  are  only  entitled  to  recover 
snoh  damages  as  were  incurred  between  the  date 
when  the  contract  ought  to  have  been  performed 
and  the  date  when  it  was  at  an  eod.  For  these 
reasons,  there  must  be  judgment  for  tbe  plaintiff  a 
for  41.  in  respect  of  two  days'  detention. 

Judgment  accordingly 

Solicitors    for   the   plaintiffs,    Leonard  and 

Pilditch, 

Solicitors  for  the  defendants,  Downing,  Hand- 
cock,  Middleton,  and  Lewis. 
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Friday,  Jan.  11, 1918. 

(Before  Bailhachk,  J.) 

PtXAM  Stkamsh i p  Company  Limited  v.  Lords 
Commissioners  or  the  Admiralty,  (a) 

Charier  -  party — Salvage  —  Owners  liable  for  perils 
of  the  tea — Admiralty  liable  for  tear  risk — Appor- 
tionment of  salvage  where  war  risk  imminent. 

The  steamship  R.,  which  had  been  requisitioned  by 
the  Admiralty  and  was  held  by  them  under  a  time 
charter,  broke  her  propeller  while  in  the  North  Sea 
on  a  voyage  from  Rotterdam  to  the  Tyne.  There 
*9M  a  gale  blowing  and  a  high  sea  running,  and 
there  was  imminent  risk  of  the  vessel  running  on 
to  a  Qirman  minefield.  Another  vessel,  answering 
signals  of  distress,  took  the  K.  »'»  tow  and  brought 
her  safe  to  Rotterdam.  As  a  result  of  salvage  pro- 
ceedings the  sum  of  3000/.  was  agreed  to  be  paid  to 
the  salvors,  it  being  left  to  an  arbitrator  to  decide 
the  incidence  cf  liability  as  between  the  owners  of 
the  B.  and  the  Admiralty.  By  clause  18  of  the 
charter-party  the  Admiralty  were  not  to  be  liable 
for  sea  risks,  but  by  clause  19  the  Admiralty  took 
the  ordinary  war  risk.  An  arbitrator  found  that 
while  the  vessel  was  disabled  she  was  exposed  to  the 
danger  of  driving  on  to  the  minefield  and  to  added 
risk  from  submarines,  and  that  the  Admiralty  were 
liable  to  pay  760/.,  part  of  the  said  sum  of  3000/. , 
stating  his  award  in  the  form  of  a  special  case. 

Held,  that,  although  primarily  the  disablement  of  the 
vessel  was  due  to  perils  of  the  sea,  the  arbitrator 
was  right  in  holding  that  there  was  an  imminent 
war  risk  from  which  the  vessel  had  been  delivered, 
and  that  the  award  must  be  affirmed. 

Award  stated  in  the  form  of  a  ■peoial  case  for 

the  opinion  of  the  court : 

Wbere*«  an  agreement  mad*  the  third  day  of  March 
1916  U  in  the  following  term*  i  An  agreement  made  thia 
third  day  of  March  1916  between  the  Pyman  Steamship 
Company  Limited  of  Weet  Hartlepool,  the  owner*  of  the 
t team ihip  Raithxcaits  of  the  first  part,  and  the  commis- 
sioners for  executing  the  offioe  of  the  Lord  High  Admiral 
of  the  United  Kingdom  of  the  second  part.  Wbereaa 
the  steamahip  Raithwaite,  which  was  requisitioned  by 
the  Admiralty  under  the  terma  contained  in  the  charter- 
party  T.  99,  broke  her  intermediate  propeller  ehaft 
daring  bad  weather  on  the  17th  Feb.  1915,  whilst  on  a 
voyage  from  Rotterdam  to  the  Tjne  in  ballast  and  was 
thereby  disabled,  and  afterwarda  employed  the  a  team  - 
•hip  CaUdonia,  whioh  towed  her  back  to  the  Hook  of 
Holland,  and  a  tog  named  the  Louieers**,  whioh  towed 
her  from  the  Hook  op  the  rirer  to  Rotterdam. 

And  whereas  the  ownera  and  underwriters  of  ths 
ataamahip  Raithvaite  hare  paid  in  settlement  of  the 
claim  of  the  ownera  of  the  Caledonia  tor  salvage  the 
anm  of  30001.  And  whereas  the  ownera  of  the  a  Warn  - 
ahip  Rail  Wails  claim  that  the  aaid  anm  of  3000(. 
ahould  be  divided  <qoally  between  their  ordinary  under- 
writere  and  the  Admiralty,  as  both  the  sal  ring  and  the 
•aired  reeaele  are  alleged  to  hare  bean  in  more  danger 
owing  to  ths  risk  of  minefields  than  the  ordinary  risks 
which  were  likely  to  aoorue  during  the  performance  of 
the  aalrage  aerricee.  And  whereas  the  Admiralty 
dispute  liability  for  any  portion  of  the  aalrage  whioh 
kaa  been  paid  to  the  owner*  of  the  Caledonia. 

Now  it  is  hereby  agreed  between  the  eaid  partiea  that 
(1)  the  qneetion  of  whether  the  eaid  aalrage  ahould  be 
dirided  equally  between  the  owners,  ordinary  under- 
writers, and  the  Admiralty  be  referred  to  the  sole  nrbi- 
.of  Frederick  Ninian  Robert  Laiog,  K.C.  (2)  The 
i  of  the  first  part  shall  produce  to  the  Treasury 
1  at  least  a  week  before  the  refereooe  the  log- 

by  W.  V. 


books,  correspondence,  policies  i 

enoe  with  underwriter*  or  agents,  and  other  dooamenta 
in  their  poaeeeaion  whioh  relate  to  the  aalrage  eerrioea 
and  the  payment  of  the  said  sum  of  3000k,  or  to  say 
other  matters  in  question  in  ths  arbitration  and  any 
atatements  of  witnesses  whioh  they  intend  to  put  before 
the  arbitrator.  (3)  The  arbitrator  may  call  for  any 
further  erideooe  or  for  say  further  information  on  any 
matter  he  may  oontider  neoeaaary,  and  may  aot  upon 
any  erldenoe  he  may  deem  proper  without  being  bound 
by  any  rulea  of  eridenoe.  (4)  The  arbitrator  shall  make 
his  award  as  to  the  ooata  of  thia  anbmiaaion  and  of  his 
award  aa  he  may  deem  just.  In  witness,  Ac.  And 
whereas  I,  the  aaid  Frederiok  Ninian  Robert  Laing,  hare 
tiken  upon  myself  the  burthen  of  thia  arbitration.  And 
whoreaa  I  hare  heard  ths  parties  by  their  counsel  and 
duly  oonaidered  the  documentary  eridenoe  and  the  ergr 
menta  adduced  before  me.  And  whereas  the  partiea  by 
their  oounael  duriog  the  hearing  agreed  and  requested 
that  I  ahould  make  my  award  in  the  form  of  a  special 
oaae.  And  whereas  I  aaaented  to  the  said  requeat of  the 
partiea.  Now,  therefore,  I  do  make  thia  my  final  award 
in  the  form  of  a  aptoAl  case. 

Special  Cabs. 

1.  The  ateamihip  RaitkwaiU  waa  reqaiattioned  by 
the  Commissioners  of  the  Admiralty  for  immediate 
Government  service  by  letter  from  the  Secretary  to  the 
Admiralty,  dated  the  15th  Feb.  1915,  to  the 
managing  directors  of  the  said  a 
terma  of  charter  T.  99,  whioh  was  i 
letter.  Copies  of  the  said  letter  and  of  the  o barter  T.  99 
are  annexed  hereto  and  may  be  referred  to  for  their 
terma 

8.  The  aaid  charter  T.  99  oontained  (infer  alia)  ths 
following  olaosea  i 

(18)  The  Admiralty  shall  not  be  held  liable  if  ths 
steamer  shall  be  loot,  wrecked,  or  driren  ashore,  injured, 
or  rendered  inoapabie  of  aerrioe  by  or  in  oonsequeooe  of 
danger*  of  the  sea  or  any  other  cause  arising  aa  a  aea 

risk. 

(19)  The  risks  of  war  whioh  are  undertaken  by  the 
Admiralty  are  those  riaka  whioh  would  be  exoludsd 
from  an  ordinary  Eogliah  policy  of  marina  insures oe 
by  the  following  or  similar  but  not  more  extensive 
oiauae.     Warranted  free  of    capture,   seizure,  and 
detention  and  ths  oonaequenoea  thereof  or  of  say 
attempt  thereat  (piracy  exoepted),  and  also  from  all 
oonaequenoea   of   hostilities  or  warlike 
whether  before  or  after  a  declaration  of 
riaka  are  taken  by  the  Admiralty  on  the 
value  of  ths  ateamer,  if  aho  be  totally  loot  at  the  time  of 
auoh  loss,  or  if  she  be  injured,  on  the  ascertained  ralne 
of  auoh  injury.   Should  a  diepute  arise  aa  to  the  rains 
of  ths  steamer,  ths  name  shall  be  settled  aa  laid  down 
in  clause  31. 

3.  On  the  17th  Feb.  1915  ths  steamahip  Raithwaite 
broke  her  intermediate  propeller  shaft  whilst  on  a 
royage  from  Rotterdam  to  the  Tyne  in  ballast,  and  was 
thereby  disabled,  and  afterwarda  aalrage  eerrioea  ware 
rendered  to  her  by  the  steamahip  CaUdonia,  whioh 
ultimately  towed  her  bank  to  the  Hook  of  Holland,  and, 
with  the  assistance  of  a  tug  named  the  Louiwi 
towed  up  the  rirer  to  Rotterdam.  I 
relating  to  the  nature  of  the  accident  and  the  situation 
of  the  Rait  awaits  and  the  state  of  the  weather  and  the 
character  of  the  aerrioea  of  the  s&lrora  are  narrated 
with  substantial  accuracy  in  the  letter  of  the  master  of 
the  Raithwaite  to  Messrs.  Q.  Pyman  and  Co.  of  West 
Hartlepool,  dated  the  2 1st  Feb.  1915.  A  copy  of  ths 
letter  is  annexed  hereto  and  may  be  referred  to  for  its 
terma,  and  with  it  is  a  marked  chart  showing  the 
position  of  the  minefields,  whioh  waa  used  at  the 
hearing. 

4.  On  the  21*t  June  1915  the  master  sad  owners  of 
the  steamahip   Caledonia,  whioh  was  a  steamship 
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belonging  to  tbo  Netherlands,  issued  a  summons  in  the 
High  Coort  of  Justtoe  at  Hottordam  against  the  owners 
of  the  steams  hip  Raithxeaitg,  claiming  salvage  for  their 
services  rendered  to  the  steamship  Raithwaitt.  A  copy 
of  thin  summons  ic  annexed  hereto,  and  may  be  referred 
to  for  ita  terms. 

5.  The  owners  of  tbe  steamship  Rnithwxite,  with  the 
approval  of  thoir  underwriters,  have  einoe  paid  to  the 
salvora  in  settlement  of  thoir  claim,  and  of  the  action 
referred  to  in  the  last  preceding  paragraph,  the  earn  of 
30001.,  and  counsel  for  the  Admiralty  haa  before  me 
admitted  that  the  said  sum  of  30OOI.  is  a  reasonable 
amount  to  hare  paid  in  respeot  of  the  said  salvage 
services,  and  I  so  find. 

6.  On  tbe  15th  Not.  1915  Messrs.  Botterell,  Rxhe, 
and  Temperley,  aotiog  for  tbo  ownerB  of  tbo  ateamabip 
Raithwaitt,  wrote  a  letter  to  tbe  director  of  transports 
suggesting  that  the  sum  of  3000k  before-mentioned 
should  be  divided  in  moieties  between  the  Admiralty 
and  the  marine  risks  underwriters  on  the  ship  for  the 
reasons  stated  in  the  said  letter,  and  on  the  12th  Jan. 
1916  the  director  of  transport  replied  repudiating  any 
liability.  Copies  of  tbe  two  letters  are  annexed  hereto, 
and  may  be  referred  to  for  their  terms.  Tbe  letters  of 
the  20th  May  1915  referred  to  in  Meesra.  Botterell, 
Eocbe,  and  Temperley's  letter  are  also  annexed  for 


7.  Aooepting,  as  I  do,  tbo  statement  of  the  facts 
relating  to  the  aalvago  eervioae  ss  narrated  by  the 
master  of  the  RaithwaiU  (see  par.  3  hereof),  I  find  as  a 
fact  that  tbe  atoamsbip  RaithwaiU  aa  she  lay  at  anchor 
disabled  was,  in  addition  to  the  ordinary  eea  perils  to 
which  the  was  exposed,  in  danger  from  dhftiog  mine* 
driving  on  to  one  or  other  of  the  minefields,  if  her  anohor 
failed  to  hold  her,  and  that  the  danger  from  drifting  mines 
and  enomy  submarines  was  acoentnated  by  the  faot  that 
lbs  steamship  Raxthwaite  was  nnable  to  steam  ond  was 
in  eoneequenoe  compelled  to  remain  in'.a  danger  aone, 
offering  ah  easy  target  for  tbe  enemy  until  she  was 
towed  away  into  safety  by  tbe  salvors.  Taking  those 
matters  into  consideration  I  find  that  tb*  inn  of  7501. 
out  of  the  total  sum  of  30001.  for  salvage  may  be 
properly  treated  as  representing  tbe  amount  by  which 
tho  salvage  reward  payable  to  the  salvors  was  enhanced 
or  incre&sod  by  reason  of  war  risks  to  whioh  ths  salved 
vessel  was  exposed,  and  from  whioh  abe  was  rescued 
wben  tbe  salvors  rendered  their  services  to  tbe  vessel. 
I  also  find  that  the  master  of  the  steamship  RaithwaiU 
in  accepting  the  services  of  tbe  salvors  did  so  with  the 
object  of  saving  hia  vcaaol  both  from  the  marine  risks 
and  tbe  war  risks  to  whioh  she  was  exposed,  and  that 
tho  anm  of  750L  is  a  ro*sonable  earn  for  tbe  owners  to 
have  paid  for  resecting  tbe  vsaael  from  such  war  risks, 
and  that  the  war  rit  ks  herein  before  mc  ntioned  were  and 
are  "  consequences  of  hostilities  and  \/ar-liko  opera- 
tions "  within  tbe  meaning  of  clanae  19  of  T.  99. 

8.  It  was  contended  by  coon  eel  for  the  owneis  of  the 
t  township  Raithwaile  that  tho  cbiof  ruks  to  whioh  the 
vessel  was  exposed  and  from  which  she  was  rescued 
arose  from  her  proximity  to  tbe  minefields  and  from 
d&ngcra  of  drifting  mines  and  enemy  submarines,  snd 
that  at  least  a  moiety  of  tbe  salvage  paid  should  be  paid 
to  tbe  ownor_»of  tbo  steamship  Ratthwai U by  tbe  Ad  mi- 
rally  as  underwriters  of  ths  war  risks,  tbe  {other  moiety 
being  borne  by  the  underwriters  on  tbo  marine  risks  ; 
that  olanse  19  of  T.  99  wss  acontraotof  indemnity  and 
in  substance  and  in  fact  waa  a  contract  of  marine 
insuranoe,  though  not  embodied  in  a  policy  nnder  whioh 
the  Admiralty  injured  tbo  vessel  against  toUl  or  partial 
lose  arising  from  all  war  risks ;  that  tbe  owners,  having 
become  liable  to  pay  talvago  in  respect  of  both,  marine 
and  war  neks,  each  liability  constituted  a  partial  Iobs 
of  the  subject- matter  insured,  and  wa«s  recoverable 
under  the  contract  of  marine  insurance ;  and  that  tbo 
lose  Bhonld  be  borne  in  moieties  by  the  wsr  risks  and 
marine   risks  underwriters.    He  cited    tha  Marine 


Act,  i.(5t  AUchUon  v.  Lokr*  (41  L.  T.  Rep. 
323 ;  *  A.  C.  755) ;  Balmoral  Steamship  Company  v. 
Marten  (9  Aap.  Mar.  Law  Cas.  321 ;  87  L.  T.  Sep.  247 ; 
(1902)  A.  C  511). 

In  tbe  alternative  he  contended  that,  treating  T.  99  as 
a  contract  by  charter  only,  it  was  tbe  duty  of  tbe 
master  to  take  salvage  assistance  to  save  tbe  ship  from 
impending  loea  or  risk  of  loss  or  damage  from  war  risks 
againat  wbiob  the  charterers  were  liable  to  indemnify 
tbe  owners,  and  that  there  waa  an  implied  contract  by 
ths  charters™  to  indemnify  tbe  owner*  in  respect 
thereof. 

9.  Counsel  for  tbe  Admiralty  oontended  that  the 
Admiralty  were  not  bailees  of  the  ship,  that  the 
salvage  services  arose  out  of  sea  perils  only,  and  that 
tbe  owners  only  were  liable  for  tbe  agreod  salvage. 

That  olau 


which  was  for  an  indivisible  amount. 


19 


of  T.  99  was  not  in  any  sense  a  contract  of  marine 
insurance,  and  that  the  liability  of  tbe  Admiralty  nobler 
the  charter-party  oovered  only  total  loss  and  iujury  of 
the  ship  from  war  risks  and  did  not  cover  payments 
made  to  avert  these  risks,  and  that  no  suoh  o  on  tract 
could  be  implied.  That  there  had  been  no  loss  or  injury 
to  tho  RaUhwaiU  under  obtuse  19,  and 
that  there  waa  no  liability  upon  tbe  Admiralty 
the  charter-party. 

10.  Subjeot  to  tbe  opinion  of  the  court  I  decide  and 
award  (a)  that  o  Is  use  19  of  T.  99  is  not  a  contract  of 
marine  insurance,  and  that  there  was  no  partial  loss  of 
ths  subject-matter  insured,  and  that  there  is  no  liability 
on  the  commissioners  for  executing  the  offioe  of  tbo 
Lord  High  Admiral  of  tbe  United  Kingdom  as  under- 
writers or  insurers  of  tbe  steamship  RaithwaiU  to 
contribute  to  tbe  amount  of  salvage  paid  by  tbe  owners 
in  respect  of  tbe  salvage  eervicoa  rendered  to  the 
steamship  RaithwaU*. 

(6)  That  treated  aa  a  contract  by  charter-party 
there  is  a  duty  on  the  owners  and  master  of  the 
Raithwaite  arising  under  the  terms  of  T.  99  to  do 
what  is  reasonably  necessary  to  protect  the  charterers 
from  their  liability  under  olauie  19  of  tbe  charter- 
party,  and  that  whereas  in  this  ease  the  master 
was  apprehensive  of  tbe  dangers  to  his  ship  arising  in 
consequence  of  hostilities  or  warlike  operations,  as  well 
aa  from  marine  risks,  and  took  assistance  to  avert  the 
consequences  not  only  of  tbe  marine  risks  but  of  the 
war  risks,  he  wss  (rightly  performing  hia  duty  to  the 
charterer j,  and  that  they  are  liable  in  law  to  indemnify 
tbe  ownerB  of  the  steamship  RaithwaiU  against  the 
reasonable  expense  or  liability,  which  I  asaesa  at  the 
Baid  sum  of  7501. 

(e)  That  the  Admiralty,  aa  charterers  of  tbe  steam- 
ship Rat thwa tie,  are  undor  a.  liability  to  the  owners  of 
the  stesmihip  RaithwaiU  to  pay  to  them  tbe  said  sum 
aa  being  a  reason* Lb  smn  inenrrod  and  paid  by  the 
said  owners  for  tbe  purpose  of  safeguarding  ths  veaeel 
from  loss  or  injuries  trom  war  risks  which  were  reason- 
ably apprehended  and  for  whioh  tbo  charterers  were 
liable  under  the  said  charter. 

(tf)  That  the  charterers,  tbe  commissioners  for 
executing  ths  offioe  of  the  Lord  High  Admiral  of  the 
United  Kingdom,  do  pay  the  said  sum  of  7501.  to  tbe 
Pyman  Steamship  Company  Limited,  the  owners  of 
tbe  steamship  Raitlnc aii<",  and  that  they  do  bear  and 
pay  their  own  costs  of  the  reference,  arbitration,  and  of 
this  my  award,  and  that  they  do  pay  the  Pyman  Steam- 
ship Company  Limited  their  costs  in  the  same. 

11.  Ths  questions  for  tbe  ooort  are  whether,  on  the 
facte  found  by  me,  I  am  right  in  holding  that  under  the 
terms  of  tbe  charter-party  the  and  ina&ter  of  the 
Btcamtibip  Iloithuaite  owe  a  duty  to  tbe  charterers  ta 
t»ke  reasonable  and  proper  steps  to  stieguirdtho  vessel 
from  loss  or  injury  arising  from  all  oonsequenoes  of 
hostilities  or  war-like  operations,  and  for  that  purpose 
to  incur  reasonable  expenses  or  liability,  and  whether  1 
am  right  in  holding  that  the  ofaertarers  are  liable  to 
repay  to  the  owners  aucb  reasonable  sum  a*  thvj  may 

Digitized  by  Google 


MARITIME  LAW  CASES. 


]73 


K.B.] 


Oo.  Lim.  v.  Lords  Ookhissionebs  or  ths  Admiralty, 


[K.B. 


properly  paid  or  become  liable  to  pay  for  that 
porpoae. 

If  the  oonrt  should  bold  that  I  am  wrong'  ia  ax> 
holding  I  leave  the  oonrt  to  make  auoh  order  as  to  the 
oonrt  shall  seam  jut,  and  to  deal  with  the  oosts  of  the 
reference,  arbitration,  and  award. 

In  witness,  to. 

Dunlop  (Sir  Gordon  Heutart.  8.-0.)  with  him) 
for  the  Admiralty. 


55  L.  T.  Bap. 


H.  A,  Wright, 

The  following  oases  were  refer  red  to : 
Bicker,  Gray,  and  Co.  T.  London  Atiuranc*  Cor- 
poration,  14  Asp.  Mar.  Law  Gas.  156;  117  L.  T. 
Sep.  609 ;  (1918)  A  C.  101 ; 
Five  8ts*l  Bargei,  6  Asp.  Mar.  Law  Ces.  580 ;  68 

L.  T.  Bep.  499 ;  15  Prob.  Din  142 ; 
Ths  Port  Victor,  Cargo  *m,  9  Aip.  Mar.  Law  Gas. 

182  :  84  L.  T.  Bap.  677  ;  .(1901)  P.  248  ; 
Ruabon  Steamship  Company  T.  London  Assuranet, 
9  Asp.  Mar.  Law  Cas.2;  81  L.  T.  Bep.  585; 
(1900)  A.  0.  6 1 
Marine  Insurants  Company  v.  China  Tran»pacific 
Oomuanu   Limited  (Ths  Vt 
Cose),  6  Asp.  Mar.  Law  Cae.  68 ; 
491;  11  App.Cas.578j 
The  Haversham  Orange,  10  Asp.  Mar.  Law  Cas. 
156 ;  93  L.  T.  Bep.  733;  (1905)  P.  307. 

Bailhachr,  J.— This  ia  a  case  which  cornea 
before  me  on  appeal  from  an  award  Btated  in 
the  form  of  a  special  case  by  the  well-known 
Admiralty  counsel,  Mr.  Laing,  who  has  given  his 
award  to  the  extent  of  7502.  in  favour  of  the 
ownera  of  the  Raithieaite  against  the  Lorde  of 
the  Admiralty,  and  the  question  ia  whether  that 
award  ia  right  or  wrong. 

The  question  arises  in  this  way.   The  Lords  of 
tbe  Admiralty  took  the  BaithxoaU*  from  her 
managing  owners,  Messrs.  Pyman,  Watson,  and 
Co.  Limited,  under  a  obarter-pirty  in  the  form 
"T.  89,"  dated  the  15th  Feb.  1915.   The  Raith- 
vaiis  was,  in  Feb.  1915,  on  a  voyage  from  Rotter- 
dam to  the  Tyne.    When  she  got  into  the  North 
8ea  she  broke  her  intermediate  propeller  bhaft. 
The  circumstances  under  which  the  shaft  was 
broken,  and  the  events  which  happened  after, 
wards,  are  stated  in  detail  in  the  master 's  letter 
to  his  ownera  dated  the  21st  Feb.  1915,  which  ia 
made  part  of  the  award.   It  appears  that  when 
the  vessel  broke  her  intermediate  propeller  shaft 
every  effort  was  made  to  mend  the  shaft,  bnt 
without  eucceee.  She  cast  anchor  for  a  time. 
For  a  time  the  anchor  dragged,  but  ultimately  it 
held.   She  made  signals  of  distress,  which  wore 
not  observed  and  attended  to  until  tbe  following 
morning,  when  a  steamer  named  the  Caledonia 
came  alongside.   It  was  bad  weather,  and  there 
was  a  gate  blowing  and  a  high  sea  running. 
Before  tbe  anchor  of  the  Raithwaite  held,  and  as 
•he  was  drifting,  she  was  drifting  in  the  direction 
of  some  German  mines,  whioh  were  about  six 
miles  off.    During  tbe  Bdlvage  operations,  when 
the  anchor  waa  hove  up  and  attempts  were  being 
made  to  make  fast  to  the  Caledonia,  she  further 
drifted  in  the  direction  of  these  same  mines. 
Attempts  were  made  to  tow  her  to  the  Tyne,  bat 
they  only  resulted  in  her  otill  farther  drifting 
towards  the  mines.    Ultimately  tho  vesoel  s  head 
bad  to  be  turned  round,  and  she  wan  taken  to 
Rotterdam,  where  a  tag  and  the  Caledonia  took 
her  into  port. 

Io  a  salvage  action  a  salvage  award  of  3000/. 
•as  made  for  services  rendered  by  the  Ualedonti  I 


and  a  tng.  The  owners,  having  paid  this  30002 , 
seek  to  make  the  Lords  of  the  Admiralty,  the 
time  charterers,  responsible  for  a  portion  of  the 
award.  They  sought  to  make  them  responsible 
for  a  moiety  of  the  award,  Ibut  they  agreed 
to  refer  the  matter  to  Mr.  Laing  to  decide 
between  them,  and  he  decided  in  favour  of  the 
owners,  but  for  the  sum  of  750*.  instead  of  1500/. 

Whether  the  time  charterers  are  liable  for 
any  portion  of  this  30001.  depends,  in  my  opinion, 
entirely  on  the  terms  of  the  charter-party 
"  T.  99,"  which  was  in  existence  between  the 
parties  at  the  time,  and  that  again  may  be  still 
further  reduoed  by  saying  that  it  depends  upon 
the  construction  to  be  pat  on  clauses  18  and  19. 
By  clause  18  it  ia  provided  that M  the  Admiralty 
shall  not  be  held  liable  if  the  steamer  shall  be 
lost,  wrecked,  driven  on  short),  injured,  or  ren- 
dered incapable  of  service  by  or  in  oonBequenoe 
of  dangers  of  the  aea,  or  tempeat,  collision,  fire, 
accident,  stress  of  weather,  or  any  other  cause 
arising  as  a  sea  risk.  That  ia  to  say,  the  owners 
took  the  sole  responsibility  for  any  damage  that 
might  be  caused  to  the  Raithvoaito  by  sea  perils. 
By  clause  19  the  risks  of  war  are  taken  by  the 
Admiralty  in  these  terms : 

The  risks  of  -war  whioh  are  undertaken  by  ths 
Admiralty  are  those  risks  whioh  would  be 
from  an  ordinary  English  policy  of  m«rio< 
by  the  following  or  similar  but  not  mon 
olaase. 

The  common  form  of  f.c  and  t.  olaase  is 
then  set  out. 
Mr.  Laing  says  in  par.  7  of  his  award: 
Aoosptinff  as  I  do  the  statement  of  facts  relating  to 
the  salvage  services  as  narrated  by  the  master  of  the 
Raithwaite  (see  par.  3  hereof),  I  nod  as  a  fsot  that 
the  Raithwaite  as  she  lay  at  anchor  disabled  waa, 
in  addition  to  the  ordinary  sea  perils  to  whioh 
she  was  exposed,  in  danger  of  driving  on  to  one 
or  other  of  the  minefield*  if  her  anchors  had  failed 
to  hold  her,  and  that  the  danger  from  drifting 
mines  and  enemy  submarines  was  accentuated  by  the 
fact  that  the  Raithwaite  was  unable  to  steam  and 
in  ooBBequence  compelled  to  remain  in  a 
danger  sane,  offering  an  easy  target  for  the  enemy 
until  she  was  towed  away,  into  safety  by  the  salvors. 
Taking  these  matters  into  consideration,  I  find  that  the 
sum  of  7501.  out  of  ths  30001.  paid  for  salvage  may  be 
properly  treated  as  representing  the  amount  by  which 
the  salvage  reward  payable  to  salvors  was  enhanced  or 
increased  by  reason  of  war  risks  whioh  the  salved  vessel 
was  ox  posed  to  and  from  whioh  6he  was  resoned  when 
tbe  salvors  rendered  their  servioos.  I  also  find  that  the 
master  of  the  Raithwaite,  in  aooepting  the  ssrvioss  of 
tho  salvors,  did  bo  with  tho  object  of  saving  his  vessel 
both  from  the  marine  risks  and  the  war  risks  to  whioh 
she  was  exposed ;  that  7501.  is  a  reatonable  snaf  for  the 
owners  to  bavs  paid  for  rescuing  the  vessel  from  snob 
war  risks  ;  and  that  the  war  risks  hereinbefore  men- 
tioned were  and  are  "  conseqaenoea  of  hostilities  and 
warlike  operations  "  within  the  meaning  of  olaase  19  of 
T.99. 

So  Mr.  Laing  finds  as  facts  that  the  Raithwaito 
aa  she  lay  at  anchor  in  her  disabled  condition  was 
exposed  to  two  different  Bets  of  perils.  She  had 
Buffered  one  marine  risk  and  was  exposed  to  more. 
She  was  also  exposed  to  war  risks,  and  he  finds 
that  the  salvage  award  was  enhanced  by  the  sum 
of  7501.  by  reason  of  her  exposure  to  those  parti- 
cular war  risks  whioh  he  enumerates — namely, 
the  danger  of  drifting  on  to  tbe  minefields  in 
cloee  proximity  to  the  Raithwaito. 
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these  circumstances  are  the  Lordi  of  the 
Admiralty  liable  to  pay  that  ram  of  7601.  by 
reason  of  the  terms  of  oleosa  19  P  Of  ooaree  it 
is  quite  true  to  say  that  the  salvage  award  is  qua 
the  ealTors  an  indivisible  turn  ;  but  that  doea 
Boom  to  me  to  dispose  of  the  question,  beet 
the  farther  question  remains,  How  ie  the  inci- 
dence of  that  tarn  to  be  borne  aa  between  the 
two  parties  to  thia  oontraot  of  charter-party  ? 
The  fact  that  it  ie,  to  far  ei  theae  lalvora 
ere  concerned,  an  indivisible  ram  does  not 
seem  to  me  to  be  very  material  to  the 
question  I  have  to  determine.  It  ia  aaid-*- 
and,  I  think,  aaid  with  perfect  truth— that  in 
tbeee  days  any  vessel  which  incurs  a  sea  peril 
also  incurs,  in  more  or  less  degree,  a  war  risk 
peril  at  the  same  time,  I  am  referring,  of  course, 
more  particularly  to  ▼easels  which  are  broken 
down  in  the  North  Sea.  In  the  North  Sea  there 
ia  always  a  danger  of  minefields,  and  there  is 
always  the  danger  of  aubmatines  prowling  about 
the  aea.  One  of  the  best  ways — perhaps  almost 
the  only  waj — that  a  vessel  can  hope  to  escape 
from  these  prowling  submarines  is  by  reason  of 
her  power  ol  motion — if  possible,  her  superior 
motion— and  the  Raithwaitt  bad  lost  altogether 
all  power  of  motion.  Therefore,  even  if  there  bad 
been  no  minefields  in  the  immediate  nroximity,  it 
is  quite  olesr  the  Baithvaite,  having  broken  down, 
wee  exposed  not  only  to  sea  perils,  but,  as  matters 
ate  now,  to  some  risk  of  war  perils  also ;  bat  I 
have  no  donbt  that  is  a  matter  which  ia  taken  into 
account  when  salvage  awards  are  made.  Not 
only  ia  a  disabled  vessel  subject  to  war  perils  as 
well  aa  marine  perils,  bat  the  salvors  themselves 
ooming  to  the  assistance  of  a  disabled  vessel  ran 
serious  war  risks  at  the  same  time. 

If  there  bad  been  only  these  general  dangers  to 
be  taken  into  account  1  should  have  thongfat 
myself  that  the  whole  of  this  salvage  award  of 
30001.  would  have  to  be  borne  by  the  owners  of 
the  Baxthxoaite,  and  by  the  owners  alone.  Bat 
those  are  not  the  factB  in  the  case  new  before 
me.  Here  there  was  not  only  the  ordinary 
danger  which  all  vessels  broken  down  in  the 
North  Sea  ran  from  all  risk,  bat  this  vessel  was 
moreover  in  the  particular  and  imminent  danger 
of  drifting  on  to  a  mint  field,  and  it  was  from  tbst 
particular  risk  that  she  was  saved  by  the  salvors. 
It  seems  to  me  that  I  may  fairly  pot  the  matter 
to  myself  in  this  way.  Snppoee  that  the  only 
risk  to  which  tbe  Raithicaxte  had  been  subject 
was  the  risk  of  drifting  on  to  one  of  these  mine- 
fields, that  there  bad  been  no  rea  peril  at  all,  and 
that  the  award  bad  been  made  to  the  ralvors  who 
had  salved  her  from  that  risk  of  7602.,  upon  whioh 
of  these  two  parties  would  payment  of  that  750/. 
fall  ?  Mr.  Dunlop  has  urged  that  under  clause  19 
snch  a  payment  as  that  would  have  bad  to  be 
borne  by  the  owners,  unless  tbe  JSaithuiaite  bad  in 
fact  so  far  drifted  or  come  into  contact  with  one 
of  the  mines  as  to  suffer  some  physical  injury 
from  the  explosion  of  c  ne  of  tbe  mines.  I  de  not 
take  that  view  of  the  case. 

It  seems  to  me  tbatonce  you  get  tbe  imminent 
danger  of  her  drifting  on  to  a  minefield  and 
salvage  services  rendered  to  relieve  her  from 
that  position  of  imminent  danger  she  is  in  effect 
brought  within  clause  19  of  the  chart er-darty.  It 
cannot  be  necessary,  to  bring  her  under  clause  19, 
that  she  should  be  allowed  to  drift  on  to  a  mice- 
fie'd  and  to  sustain  injury  from  an  exploding 


mine  before  the  Lords  of  the  Admiralty  1 
liable  to  pay.  In  my  judgment,  put  in  that  way, 
that  is  tbe  real  point  in  this  case,  and  the  answer 
to  it  is  the  answer  whioh  I  have  given. 

If  is  quite  true,  of  coarse,  that  in  this  oase  it 
was  first  of  all  a  peril  of  the  sea  which  caused  the. 
war  peril  to  come  into  operation  ;  but  that  does 
not  seem  to  me  to  be  a  matter  of  any  moment  in 
thia  case.  This  is  not  an  insurance  action,  and  I 
am  not  considering  a  question  of  cauta  proaima 
or  eauta  rtmola.  I  have  to  deal  with  all  the  facts 
as  I  find  them.  I  should  like  to  add  that  I  do 
not  regard  the  Lords  of  tbe  Admiralty  as  insurers 
in  this  oase,  and  they  are  not  underwritten.  I 
treat  them  simply  as  persons  who  have  made  a 
oontraot,  not  an  underwriting  or  an  insurance 
contract,  but  an  ordinary  timecharter  contract  in 
the  form  of  clause  19  of  the  charter-party.  Nor 
do  I  accept  the  argument  of  Mr.  Wnght  at  any 
rate  in  its  entirety,  that  they  are  liable  because 
they  am  persons  who  have  derived  a  benefit  from 
these  salvage  services.  There  are  many  classes 
of  persons  who  derive  benefit  from  salvage  ser- 
vices who  could  not  be  made  liable  to  pay  salvage 
awards  either  in  a  direct  action  by  the  salvors  or 
in  an  indirect  action  by  the  owners  of  the  vessel 
saved  who*  have  to  pay  the  award  and  seek  to 
recover  it  back  from  persons  who  have  derived  a 
benefit  from  it  If  one  is  to  treat  them  as  liable 
on  tbe  ground  that  they  have  derived  a  benefit 
from  suoh  services  one  would  have  to  hedge  about 
the  classes  of  persons  so  made  liable  with  innumer- 
able restrictions. 

I  prefer  to  base  my  judgment  on  tbe  ground 
that  here  are  people  who  have  entered  into  a  con- 
tract that  if  the  vessel  etiflerB  injury  from  a  war 
risk  peril  they  will  pay.  A  war  risk  peril  was 
imminent — so  imminent  that  a  salvage  award  of 
7501.  was  made  in  respect  of  the  rescue  of  the 
vessel  from  that  peril,  and  it  seems  to  me  that, 
inasmuch  as  they  are  liable  to  pay  if  she  bad 
sustained  injury,  they  axe  liable  to  pay  tbe 
persona  who  came  to  her  reaoue  and  intervened 
and  prevented  that  injury  from  happening. 

I  think  the  award  of  Mr.  Laing  is  quite  right 
Tbe  amount  bas  not  been  challenged,  and  there- 
fore tbe  award  mast  stand.  I  am  cot  quite  sore 
that  tbe  way  by  which  I  arrive  at  this  result  is 
the  same  as  that  whioh  led  Mr.  Laing  to  make  his 
award.  That,  however,  is  immaterial.  Tbe 
award  moat  stand,  with  the  usual 
aa  to  costs. 


Solicitors  for  tbe  owners,  BotUrtll,  Bocfcs,  and 
Temper  Ley. 

Sotioitor  for  the  Admiralty,  Solicitor  to  tht 


Digitized  by  Google 


MARITIME  LAW  CASES. 


175 


KB.]     Chiwa  Mutual  Stjeam  Navigation  Co.  Lim.  «.  S»  Jobiph  Maclat,  Bart.  [K.B. 


Nov.  12, 13,  and  15, 1917. 

(Before  Bailhachi,  J.) 

Mutual  Stkam  Navigation  Company 
Limited  v.  Sim  Joseph  Maclat,  Bast,  (a) 

Defence  of  (he  realm— Shipping  Controller  — 
Powers — Requisition  of  ship*  —  Owners  *rr. 
vice* — Profits  —  Ultra  vires  — Action  against 
Shipping  Controller  in  official  capacity — New 
Ministries  and  Secretaries  Act  1916  (6*7 
Geo.  fl,  c  68),  ss.  6,  6-- Defence  of  the  Realm 
Regulations,  reg.  39bbb. 

By  a  letter  dated  ike  5lh  March  1917  the  Skipping 
Controller  purported  to  requisition  for  the  Govern- 
ment all  of  the  plaintiffs'  steamers  (other  than  those 
already  requisitioned  by  His  Majesty's  Government, 
by  the  Indian  Government,  or  the  Governments  of 
any  of  the  colonies)  operating  between  the  United 
Ktngdom  and  the  East.  Until  the  plaintiffs  were 
otherwise  directed,  they  were  to  continue  to  run  the 
vessels  as  for  themselves,  though  actually  for  the 
account  of  the  Government,  crediting  fvll  earnings 
and  debiting  net  charges.  The  plaintiffs  were  to 
be  advised  later  as  to  the  arrangements  under  which 
they  would  be  credited  with  hire  on  requisitioned 
terms.  One  of  the  plaintiffs'  vessels  which  was 
affected  by  this  letter  was  the  steamship  K, 
which  started  from  Liverpool  to  the  East  on  the 
Zth  April  I9i7.  The  plaintiffs  claimed  a  declara- 
tion that,  notwithstanding  theletter  of  the  5th  March 
1917,  the  voyage  of  the  K.  was  for  the  risk  and 
account  of  the  plaintiffs,  and  that  the  plaintiffs 
were  entitled  to  receive  and  retain  the  profits,  if 
any,  of  this  voyage. 

The  Shipping  Controller  was  appointed  under  sect  6 
of  the  New  Ministries  and  Secretaries  Act  1916. 
Sect.  6  of  that  Act  defines  the  duties  of  the  Shipping 
Controller,  and  provides  that  he  shall  have  such 
powers  or  duties  of  any  Government  department  as 
may  be  transferred  to  him  by  Order  in  Council,  and 
such  further  powers  or  duties  as  may  be  conferred 
upon  him  by  regulations  under  the  Defence  of  the 
Realm  (Consolidation)  Act  1914.  Reg.  39bbb, 
which  was  made  under  the  Defence  of  the 
Realm  Act  1914,  empowered  the  Shipping 
Controller,  for  the  purpose  of  making  shipping 
available  for  the  needs  of  the  country  in  such 
manner  as  to  make  the  best  use  thereof,  to  requisi- 
tion ships  or  cargo  space  or  passenger  accommo- 
dation in  any  skips  or  any  rights  under  any 
charter,  freight,  engagement,  or  similar  contract 
affecting  any  ship,  and  to  require  delivery  of  ships 
so  requisitioned  to  himself  or  any  person  or 
persons  named  by  kirn  at  suck  times  and  places  as 
he  may  require. 

Held,  that  reg.  39bbb  was  not  invalid,  but  that  it  con- 
taintd  no  power  to  requisition  the  services  of  the 
owners,  and  that  therefore  the  order  requisitioning 
the  owner's  services  was  ultra  fine. 

Held.  also,  that  the  action  lav  aoainst  the  Shivnina 
Controller,  and  the  plaintiffs  were  entitled  to  the 


Action  in  the  Commercial  List  tried  before 
Bailhaobe,  J. 

The  plaintiffs  claimed  a  declaration  that,  not* 
withstanding  a  letter  dated  the  5th  Maroh  1917, 
written  on  behalf  of  the  defendant  ae  Shipping 
Controller,  the  voyage  of  the  steamship  Keemun, 
which  left  Liverpool  on  the  8th  April  1917  bound 


fcjT,  W.MoteAB,  I*q., 


for  Penan?,  Singapore,  Hon?  Kong,  Shanghai, 
Nagasaki,  Moji,  Kobe,  and  Yokohama,  was  for 
the  risk  and  account  of  the  plaintiffs,  the  i 


of  the  said  vessel ;  and  that  the  plaintiffs  as  snoh 
owners  were  entitled  to  receive  and  retain  the 
profits  (if  any)  of  snoh  voyage. 

The  plaintiffs  were  the  owners  of  the  steamship 
Keemun,  a  British  steamer  managed  by  Alfred 
Holt  and  Co.,  and  for  some  time  before  the  com- 
mencement of  the  action  had  been  regularly 
employed  in  trade  between  the  United  Kingdom 
and  ports  in  India,  Ceylon,  Barman,  Straits, 
China,  Japan,  and  the  Persian  Gulf,  or  some  of 
them. 

The  defendant  was  the  Shipping  Controller. 

By  a  letter  dated  the  5th  March  1917,  signed 
by  John  Anderson  and  written  on  behalf  of  the 
defendant  as  Shipping  Controller  and  addressed 
to  Alfred  Holt  and  Co.,  the  defendant  purported 
to  requisition  for  His  Majesty's  Government  all 
steamers  other  than  those  already  requisitioned 
by  His  Majesty's  Government,  by  the  Govern- 
ment of  India,  or  the  Governments  of  any  of  the 
oolonies,  whether  owned  or  chartered,  which  were 
then  or  might  subsequently  be  operated  outwards 
or  homewards  under  the  auspices  of  Alfred  Holt 
and  Go.  between  the  United  Kingdom  and  any 
port  or  porta  in  India,  Ceylon,  Barman,  Straits, 
China,  Japan,  or  the  Persian  Qalf.  Requisitions 
were  to  take  effect  as  from  the  first  occasion  of 
the  vessels'  complete  discharge  in  the  United 
Kingdom,  or,  in  the  event  of  the  operation  of 
loading  and  discharging  overlapping,  on  a  date 
to  be  agreed  as  the  date  of  snoh  completion. 

The  letter  also  contained  the  passages  follow- 
ing— vix. : 

Unlsss  and  until  you  ars  otherwise  direct  »d,  it  is  not 
the  desire  of  the  Government  to  interfere  either  with 
the  nature  of  jour  busioeis  or  the  method  of  conduct- 
ing it  which  would  have  been  followed  if  the  steatosis 
had  not  been  requisitioned,  ezoept  so  far  as  these  may 
be  affected  by  the  decisions  of  the  repreeentitive  com- 
mi t tee  of  shipowners  at  home  and  of  agents  abroad 
referred  to  later.  .  .  .  Yoa  will  oontinue,  therefore,  to 
run  the  vessels  as  for  yourselves,  though  actually  for  the 
acoonnt  of  the  Government,  crediting  fall  earnings  and 
debiting  net  obargee  after  allowances  for  all  rebates, 
commissions,  &c  Ton  will  be  advised  later  as  to  the 
arrangements  under  which  you  will  be  credited  with 
hire  on  requisitioned  terms,  Ac.  .  .  .  To  repeat : 
the  general  intention  is,  in  a  word,  that  you  should  run 
the  steamers  ss  for  yourselves,  though  on  account  of  the 
Government,  who  confidently  look  to  you  to  conduct 
the  boeinees  with  es  mooh  ssal  and  ears  as  if  your  own 
interests  alone  were  still  involved. 

The  steamship  Keemun,  whioh  was  within  the 
operation  of  the  letter  referred  to,  was  completely 
discharged  in  the  United  Kingdom  on  the  17th 
March  1917,  and  afterwards,  in  the  ordinary 
course  of  her  trade,  started  on  the  8th  April  1917 
on  a  voyage  from  Liverpool  to  Penang,  Singa- 

S»re,  Hong  Kong,  Shanghai,  Nagasaki,  Moji, 
obe,  and  Yokohama  laden  with  a  general  cargo 


procured  by  the  plaintiffs. 
The  plaintiffs  claimed  the 


declaration  set  out 

The  defendant  by  his  defence  said  that  the 
points  of  claim  disclosed  no  cause  of  action  against 
him. 

Alternatively,  and  without  prejudice  to  his 
contention  that  the  points  of  claim  disclosed  no 
cause  of  action  against  him,  he  relied  upon  sect,  6 
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of  the  New  Ministries  and  Secretaries  Aot  1916 
and  reg.  39bbb  of  the  Defence  of  the  Realm  Regu- 
lations, and  said  that  he  had  power  at  all  material 
times  to  control  and  regulate  any  shipping  avail- 
able for  the  needs  of  the  country  in  suoh  manner 
as  to  make  the  beat  use  thereof,  baring  regard  to 
the  circumstances  of  the  time,  and  to  take  auch 
steps  as  be  thought  best  for  providing  and  main- 
taining anjefficient  supply  of  shipping,  and  to  make 
orders  accordingly. 

The  defendant  further  said  that  he  thought  the 
writing  of  the  said  letter  and  the  proper  carrying 
out  of  its  terms  by  all  persons  (including  the 
plaintiff  companj)  to  whom  it  might  be  addressed 
the  best  steps  to  take  for  providing  and  maintain- 
ing an  efficient  supply  of  shipping,  and  wrote  and 
sent  to  the  plaintiff  company  the  said  letter 
because  he  so  thought,  and  that  the  said  letter  was 
written  in  order  to  control  and  regulate  the 
•hipping  of  the  plaintiff  company  (which  was 
shipping  available  for  the  needs  of  the  country) 
in  such  manner  as  to  make  the  best  use  thereof, 
having  regard  to  the  circumstances  of  the  time. 

The  circumstances  of  the  time  were  suoh  that  it 
had  become  necessary,  in  order  to  secure  the  most 
effective  use  of  available  tonnage,  that  all  liner 
tonnago  should  be  made  equally  available  for  any 
employment,  and  that  there  should  be  identity  of 
interest  and  equality  of  reward  between  all  lines, 
together  with  unity  of  control  and  wide  common 
employment,  with  unrestricted  freedom  of  d im- 
position adapting  supply  to  demand. 

Alternatively,  the  defendant  also  said  that  the 
letter  in  question  was  written  on  behalf  of  His 
Majesty's  Royal  prerogative  for  the  Defence  of 
His  Majesty's  Empire. 

The  letter  of  the  5th  March  1917,  which  was 
the  subject  of  the  proceedings,  contained  various 
directions  with  regard  to  the  management  and 
economical  working  of  the  shipping  so  requisi- 
tioned. It  is  not  considered  in  the  public  interest 
to  set  out  the  letter  in  full. 

Leslie  Seott,  E.G.,  MacKinnon,  E.G.,  and  Q.  D. 
Kcogh  for  the  plaintiffs. — The  letter  is  an  attempt 
on  the  part  of  the  executive  to  tax  the  shipowners' 
profits,  and  this  without  the  sanction  of  Parlia- 
ment. Therefore  the  letter  is  ultra  viret.  More- 
aver,  under  this  letter,  the  ships  were  not  taken 
for  use  in  the  service  of  the  Government,  bat 
were  to  be  run  for  the  Government's  account. 
Therefore  it  cannot  be  a  valid  requisition.  The 
Shipping  Control  lor  was  appointed  under  and  by 
virtue  of  sect.  5  of  the  New  Ministries  and  Secre- 
taries Act  1916,  which  provides  as  follows  i 

For  the  purpose  of  organising  and  maintaining  the 
supply  of  shipping  in  the  national  interests  in  connection 
with  the  present  war,  it  shall  be  lawful  for  His  Majesty 
to  appoint  a  Minister  of  Shipping,  under  the  title  of 
Shipping  Controller,  who  shall  hold  offioo  during  Hie 
Majesty's  pleasure. 

He  derives  his  power  from  sect  6  of  the  same  Act, 
which  is  as  follows  i 

It  shall  be  the  duty  of  the  Shipping  Controller  to 
control  and  regulate  any  shipping  available  for  tho  needs 
of  the  country  in  such  manner  as  to  make  the  best  nse 
thereof ,  having  regard  to  the  circumstances  of  the  time, 
and  to  take  soch  steps  as  he  thinks  best  for  providing 
and  maintaining  an  efficient  supply  of  shipping,  and  for 
those  purposes  be  shall  have  suoh  powers  or  duties  of 
any  Government  department  or  authority,  whether  con- 
ferred by  statute  or  otherwise,  as  Hie  Majesty  m»y  by 
Order  in  Council  transfer  to  Mm,  or  authorise  bim  to 
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exercise  or  perform  concurrently  with  or  in  consultation 
with  the  Government  department  or  authority  concerned 
and  also  suoh  further  powers  as  may  be  conferred  on 
him  by  regulations  under  the  Defence  of  the  Realm  Con- 
solidation Aot  1914,  and  regulations  may  bo  made  under 
that  Aot  accordingly. 

Under  that  section  the  Shipping  Controller  has 
power  to  requisition  suoh  ships  as  may  be 
necessary  to  make  shipping  available  for  the  needs 
of  a  partieular  trade.  But  he  has  no  power  under 
that  section  to  conscript  the  services  of  owners, 
managers,  officers,  and  crews  of  vessels,  nor  to  tax 
the  shipowners.  No  Order  in  Council  has  been 
issned  under  that  section.  The  words  of  the 
section  are  not  wide  enough  to  enable  the  Ship- 
ping Controller  to  carry  out  the  duty  stated  at 
the  commencement  of  the  section — namely, 
that  of  controlling  and  regulating  shipping. 
Reg.  o*9bbb  is  not  a  valid  regulation.  It  was 
not  authorised  by  the  Defence  of  tho  Realm 
Consolidation  Act.  It  waa  madn  by  Order  in 
Council  on  the  28th  June  1917.  Par.  3  provides 
as  follows : 

The  Shipping  Controller  may  by  order  requisition  or 
require  to  be  placed  at  his  disposal,  in  order  that  they 
may  be  need  in  the  manner  best  suited  for  the  needs  of 
the  country,  any  ships,  or  any  cargo  space  or  passenger 
accommodation  in  any  ships,  or  any  rights  under  any 
charter,  freight  engagement,  or  similar  contract  affect- 
ing any  ahip,  and  require  ships  ao  requisitioned  to  be 
delivered  to  the  controller  or  any  person  or  persons 
named  by  him  at  such  times  and  at  suoh  places  as  the 
controller  may  require,  where  it  appears  to  the  con- 
troller necessary  or  expedient  to  make  any  such  order 
for  the  pnrpose  of  making  shipping  available  for  the 
needs  of  tfie  conntry  in  such  manner  as  to  make  the  best 
use  thereof  having  regard  to  the  circumstance*  of  the 
time. 

The  form  of  requisitioning  under  ihis  letter  is 
different  from  that  which  had  previously  taken 
place  during  the  war,  and  cannot  be  said  to  be 
authorised  by  reg.  39bbb  even  if  it  is  valid.  If  the 
lotter  ia  a  valid  requisition,  managers  and  officers 
of  the  plaintiffs'  ships  might  render  themselves 
liable  to  prosecution  for  failing  to  carry  out  its 
directions. 

The  Attorney-General  (Sir  Frederick  Smith, 
K.C.),  the  Solicitor-General  (Sir  Gordon  He  wart. 
KM,},  and  Bichette  fur  the  defendant. — Sect.  6  of 
the  New  Ministries  and  Secretaries  Act  1916 
gives  to  the  Shipping  Controller  the  widest 
po&sible  general  powers  to  control  and  regulate 
shipping.  If  special  powers  are  necessary  to 
enable  those  general  powers  to  be  carried  out, 
power  is  given  to  His  Majesty  to  give  him  soon 
Bpecial  powers  by  Order  in  Counoil.  The  letter  is 
a  valid  requisition-  The  Shipping  Controller  has 
tho  widest  possible  powers  with  regard  to  the 
requisitioning  of  shipping.  In  this  case  the  ship 
was  duly  requisitioned,  and  the  plaintiffs  are  not 
entitled  to  the  declaration  asked  for.  There  is, 
however,  a  preliminary  point.  The  defendant  is 
a  servant  of  the  Grown,  and  the  proceedings 
which  are  directed  against  him  as  such  should  be 
by  petition  of  right  against  the  Grown.  The  pro. 
ceedings  are  not  properly  constituted.  See 

Dixon  v.   y<Mrer,  6  Asp.  Mar.  Law  Cas.  52  ; 
55  L.  T.  Rep.  578  ;   18  Q.  B.  Div.  43 ; 

Raleigh  v.  Go$chen,  77  L.  T.  Rep.  429  ;  (1898) 

1  Ch.  78  ; 

Graham  v.  Hi*  Majetty's  CommittioMrt  of  Public 
rForls  and,  Buitdwios,  85  L.  T.  Rep.  9C  ;  (1901) 

2  K.B. 781  ; 
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Boinbridpe  t.  Po«<nvajt«7.  Central,  94  L.  T.  Bep. 

120;  (1906)  IK. B.  178  ; 
Dyson  r.  Attorney  Qtntral,  108  L.  T.  Bep.  707 1 

(1911)  IK.  B.  410  ( 
BofMTiY.  Hit  Majut%'$  Communontn  of  Public 

Work*  and  Buildings,  111  L.T.  Bsp.  630 ;  (1915) 

1  K.B.  45; 

Guaranty  Trust  Company  o/N*v>  York  r.  Ham  way 
and  <7o„  113  L.  T.  Bep.  98  ;  (1915)  2  K.  B.  536. 

Letlut  Scott,  E.G.  in  reply. — The  plaintiff*  are 
entitled  to  the  declaration.  A  petition  of  right 
will  not  lie  in  such  a  case  as  thia.  See 

FeatKen  v.  Tfc*  Kin*  12  L.  T.  Bap.  114  ;  6&A  8. 
257 

Cm.  adv.  vult. 

Now.  15,  1917.— The  following  judgment  wm 
read  by 

Bailhachs,  J. — Thia  is  an  action  brought 
against  the  Shipping  Controller  in  which  the 
plaintiff*,  the  China  Mutual  Sfteam  Navigation 
Company  Limited,  claim  a  declaration  that 
a  certain  Voyage  of  the  steamship  Keemun, 
which  left  Liverpool  for  Eastern  porta  on  the 
8th  April  last,  was  for  the  owners'  aooount. 
Behind  this  innocent- looking  olaim  lies  hid  the 
grave  question  whether  an  order  issued  by  the 
Shipping  Controller  on  the  5th  March  last  was 
within  his  powers  or  not. 

The  office  of  Shipping  Controller  waa  cteated 
by  sect  5  of  the  New  Ministries  and  Secretaries 
Act  1916.  His  duties  are  denned  by  sect  6  of  the 
Aot,  and  by  the  same  section  he  was  to  hare,  for 
the  purpose  of  enabling  him  to  perform  those 
duties,  the  powera  of  any  Government  depart' 
ment  or  authority  whioh  His  Majesty  by  Order 
in  Council  might  transfer  to  him,  and  also  such 
farther  powers  as  might  be  conferred  upon  him 
by  regulations  under  the  Defence  of  the  Realm 
Consolidation  Aot  1914,  and  regulations  might 
be  made  under  that  Aot  accordingly.  No  Order 
in  Council  has  transferred  any  powera  to  the 
Shipping  Controller,  but  a  regulation — No.  39bbb 
—made  under  the  Defence  of  the  Realm  Con- 
solidation Act  1914  has  conferred  very  wide 
powera  upon  him,  among  other*  the  power  of 
requisitioning  ships. 

It  waa  oon tended  for  the  plaintiffs  that  ao  far 
as  the  regulation  purported  to  oonfer  that 
power  it  was  ultra  vire$.  I  think  that  contention 
c- sound.  The  Defenoe  of  the  Realm  Consoli- 
dation Act  1914  empowers  Hia  Majeaty  in 
Council  during  the  present  war  to  issue  regu- 
lation for  securing  the  public  safety  and  the 
defence  of  the  realm,  and  I  do  not  doubt  that 
reg.  39bbb  waa  rightly  issued.  The  regulation 
waa  not  issued  until  the  28th  Jane  last,  bnt  the 
plaintiffs  agreed  that  this  case  was  to  be  deter- 
mined as  if  that  regulation  had  been  in  force  on 
the  5th  March. 

The  order  of  the  Shipping  Controller  of  that 
date    formulated  a    scheme  for  working  the 

JilaintiftV  fleet.  This  scheme  had  three  essential 
eatures:  (1)  The  steamers  were  requisitioned ; 

(2)  the  owners  were  to  work  them  exactly  as  if 
they  were  still  running  for  their  own  account ; 

(3)  they  were  to  run  them,  in  fact,  for  the  Govern- 
ment, accounting  to  the  Government  for  all  profits 
after  deducting  working  expenses,  hire  of  the 
steamship,  and  remuneration  for  their  services ; 
these  two  last  items  to  be  settled  by  agreement, 
or,  failing  agreement,  by  arbitration. 
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The  scheme  purported  to  be  mandatory  in  all 
these  respects.  It  ia  obviously  a  so  be  me  whioh 
can  only  be  worked  as  a  whole.  It  ia  indivisible, 
and  as  a  whole  it  must' be  judged.  Theeobeme 
requisitioned  three  thing* — the  ships,  the  owners' 
services,  the  profits ;  and  the  question  to  be  deter* 
mined  is  whether  auoh  a  scheme,  intended  to  be 
obligatory  throughout,  is  within  the  powers  con- 
ferred upon  the  Shipping  Controller.  The  answer 
is  to  be  sought  in  reg.  39bbb,  where  alone  his 
powers  an  to  be  found.  A  close  examination  of 
that  regulation  has  convinced  me  that  it  contains 
no  power  to  requisition  the  services  of  the  owners. 
Indeed,  the  Attorney- Ganeral,  towaida  theojose 
of  his  srgnment,  admitted  that  such  was  the  case. 
The  scheme,  therefore,  ia  ullra  viret  in  ita  second 
essential  respect,  and  the  order  of  the  5th  March 
last  cannot  be  supported. 

It  was  urged  for  the  plaintiffs  that,  taking  the 
scheme  as  a  whole,  it  is  not  a  requisition  of  ships, 
bat  of  owners'  trading  profits,  and  that  it  ia,  in 
effect,  a  taxation  of  the  plaintiffs  without  Parlia- 
mentary authority — a  revival  of  ship  money  in  a 
new  form.  In  the  view  I  have  taken  of  the  right 
to  requisition  the  owner*'  services  this  point  doea 
not  appear  to  call  for  separate  decision,  since  there 
could  be  no  owners'  trading  profits  unless  the 
■hips  were  managed  by  the  owners.  Trading 
profits  could,  no  doubt,  be  made  if  the  ships  were 
taken  oat  of  the  owners'  hands  on  time  charters, 
or  by  some  other  form  of  requisition  open  to  the 
Shipping  Controller,  and  such  profits  might  be 
made  by  the  controller  as  by  any  private  time 
charterers,  but  the  retention  by  the  Government 
of  profits  so  made  could  not  be  called  taxation  of 
the  owners  within  any  meaning  of  the  word 
M  taxation  "  known  to  me. 

A  preliminary  point  was  taken  by  the  Attorney- 
General  that  this  action  will  not  lie  against  the 
Shipping  Controller,  but  that  it  should  h  ave  been 
brought  against  the  Attorney- General  as  repre- 
senting the  Crown.  I  do  not  think  eo.  I  adopt 
the  observations  upon  this  head  of  Romer.  J.  in 
Raleigh  t.  Qcschen  (77  L.  T.  Rep.  429;  (1898)  1 
Oh.  78,  at  p.  77)  and  the  statement  of  tbe  law  by 
the  then  Attorney- General,  Sir  Richard  Webster, 
at  p.  78,  in  these  terma  :  "If  any  person,  whether 
an  officer  of  State  or  a  subordinate,  has  to  justify 
an  act  alleged  to  be  unlawful  by  reference  to  an 
Aot  of  Parliament,  or  State  authority,  the  legal 
juatification  can  be  inquired  into  in  thia  court ; 
and  in  such  a  case  it  does  not  matter  whether  the 
defendant  is  the  head  of  a  department  or  not." 

That  statement  of  the  law  plainly  contemplates 
that  the  officer  of  State  whose  conduct  is  in  ques- 
tion would  be  the  defendant  to  the  action.  I  make 
the  declaration  asked. 

I  have  now  discharged  my  duty  as  judge,  bat, 
perhaps,  in  view  of  the  poblio  importance  of  thia 
case,  I  may  venture  on  two  further  observations. 
One  is  that  if  such  a  soheme  as  tbe  Shipping 
Controller  desires  is  to  be  carried  out  tbe  services 
of  the  owners  must  be  obtained  by  negotiation 
and  not  by  command.  The  other  ia  that  I  am  ao 
impressed  with  the  advantage  of  the  management 
of  lines  of  steamers  remaining  where  possible 
with  the  owners  that  I  sincerely  trust  that,  in  tbe 
grave  times  through  whioh  we  are  passing,  owners 
will  fall  in  of  their  own  free  will  and  on  reason* 
able  terma  with  such  arrangements  as  the 
Shipping  Controller  may  think  necessary.  I 
should  deeply  regret  if  any  jndgment  of  mine 

D       2  A  Google 


176 


MAKITIME  LAW  CASES. 


The  Bason  Stjibnblad.  [Pbit.  Co. 


Pbit.  Co.] 

made  his  task  more  difficult  or  in  any  way  hin- 
dered the  wise  and  energetic  use  of  onr  sadly 
depleted  tonnage.         Judgment  for  plaintiff t. 

Solicitors  for  the  plaintiffs,  Stoke*  and  Stokes, 
ajents   ^for    Cameron.    Maclver,    and  Co., 

L  SoKtor  for  the  defendant,  Treaeury  Solicitor. 


Judicial  Committee  of  ttje  ^rtoj  Count 0. 


Oct.  29,  30,  and  Nov.  22,  1917. 

(Present:  The  Bight  Hons.  Lord*  Parkkh  or 
Waddi noton,  Sumnbb,  Wbkn bury,  and  Sir 

Ahthuk  Channell.) 

Thb  Babon  Stjbbnblad.  (a) 

OH  APPEAL  FROM  THB  ADMIRALTY  DIVISION 
(IN  PBIZE). 

Prize  Court — Contraband — Ostensible  neutral  desti- 
nation — Suspicion  cf  enemy  ultimate  destination 
— Seizure — Release  of  cargo — Damages  and  costs 
—Swedish  War  Trade  Law  of  April  1916. 

A  Swedish  firm  shipped  a  cargo  of  cocoa  beans  by  a 
Danish  vessel  from  Lisbon  to  Gothenburg.  On  the 
way  the  vessel  was  seized  and  condemnation  of  the 
cargo  claimed  on  [the  ground  that  it  uas  contra- 
band and  had  an  enemy  destination.  The  Swedish 
firm  claimed  the  goods,  together  with  damages  and 
costs.  Sir  8.  Jr.  Evans,  P.  upon  the  evidence 
ordertdthe  release  of  the  goods  to  the  claimants, 
but  refused  their  claim  to  recover  damages  and 
costs. 

Held,  that  the  evidence  by  statistics  proving  the 
existence  of  a  large  re-export  trade  in  cocoa  beans 
from  Sweden  to  Germany,  which  had  developed 
since  the  outbreak  of  the  war,  was  of  itself  such  a 
circumstance  of  suspicion  as  justified  the  seizure, 
and  that,  even  although  the  claimants  might  not  be 
responsible  for  the  existence  of  such  suspicion, 
they  were  not  entitled  to  recover  damages  and  costs 
anainst  the  captors,  because  under  international 
law  the  only  question  was  whether  circumstances  of 
suspicion  in  fact  existed. 

Semble :  Although  a  Swedish  subject  is  forbidden  by 
the  Swedish  War  Trade  Law  of  April  1916  to  give 
any  assurance  that  his  goods  or  their  products  are 
not  intended  for  export  to  Germany,  nevertheless 
the  absence  of  such  an  assurance  may  be  considered 
by  the  court  in  determining  whether  there  were  such 
suspicious  circumstances  as  to  justify  the  seizure. 

Appeal  by  £he  claimants  from  the  judgment,  of 
Sir  Samnel  Evans,  P.  in  Prize  of  the  26th  Not. 
1916  relating  to  the  seizure  of  3000  bags  of  cocoa 
beans  on  beard  the  Danish  steamship  Baron 
Sljemblad. 

Sir  Erie  Richards,  K.O.  and  Balloch  for  the 
appellants. 

Sir  Frederick  Smith  (A.  G.)  and  Stuart  Bevan 
tor  the  Procurator-General. 

The  considered  opinion  of  the  board  was 
delivered  by 

Lord  Pabkib  or  Waddinoton.  —  On  the 
18th  April  1916  His  Majesty's  officer  of  Customs 
at  the  port  of  North  Shields  seized  as  prize  3000 

(a)  Reported  by  W.  E.  Bud,  Baa,,  BsafslSMi 


bags  of  cocoa  beans  on  board  the  Danish  steam- 
ship Boron  Sljemblad.  the  ground  of  seizure 
being  that  the  goods  were  contraband  of  war. 

It  is  not  disputed  that  cocoa  beans  are  contra* 
band,  bat  by  the  bills  of  lading  the  3000  bags  in 
question  ware  deliverable  to  the  appellant*  at 
Gothenburg,  a  neutral  port,  and  the  only  question, 
therefore,  was  whether,  beyond  their  ostensible 
destination  at  Gothenburg,  they  had  a  further  or 
ultimate  destination  in  an  enemy  country.  The 
President  decided  on  the  evidence  that  they  had 
not.  and  ordered  their  release  to  the  appellants, 
but  he  refused  to  allow  the  appellants  any 
damages  or  costs,  and  the  present  appeal  is  from 
this  refusal. 

The  law  on  the  subject  is  reasonably  certain. 
It  is  dearly  stated  in  the  letter  of  Sir  William 
Scott  and  Sir  John  Nicboll,  printed  pp.  l-ll  of 
Pratt's  edition  of  Story,  J.'s  Notes  on  the  Prin- 
ciples and  Practice  of  Prize  Courts,  and  in  the 
case  of  Ike  Otttce  (9  Moore,  P.  C.  150).  If  there 
were  no  circumstance  of  suspicion,  or,  as  it  is 
sometimes  put,  "no  probable  cause,"  jnatifying 
the  seizure,  the  claimant  to  whom  the  goods  are 
released  is  entitled  to  both  costs  and  damages. 
If,  on  the  other  hand,  there  were  suspicions  cir- 
cumstances justifying  the  seizure,  the  claimant  is 
not  entitled  to  either  costs  or  damages.  The 
reason  is  clear.  It  would  be  obviously  unjust  to 
compel  a  belligerent  to  pay  damages  or  costs 
where  he  has  done  nothing  in  excess  of  his 
belligerent  rights,  and  those  rights  justify  a 
seizure  of  neutral  property  when  it  is  in  nature 
contraband  and  there  is  reasonable  suspicion  that 
it  has  an  enemy  destination.  This  may  be  thought 
hard  upon  the  neutral  owner,  who  will  not  be 
fully  indemnified  by  a  mere  release  of  his  property. 
So  it  is ;  but  war  unfortunately  entails  hardships 
of  various  kinds  on  neutrals  as  well  as  on 
belligerents.  It  follows  that  the  real  question 
to  be  decided  on  this  appeal  is  whether,  when  the 
goods  were  seized,  there  were  circumstances  of 
suspicion  justifying  the  seizure. 

Some  stress  was  laid  by  counsel  for  the  appel- 
lants on  the  examples  given  by  Sir  William  Scott 
and  Sir  John  Nicholl  in  the  letter  above  referred 
to  of  the  circumstances  under  which  seizure  would 
be  justified.  All  of  them  no  doubt  relate  to  sus- 
picion arising  either  on  the  ship's  papers  or  by 
reason  of  something  done  or  omitted  on  the  part 
of  the  master  or  crew.  Their  Lordships  do  not 
think  that  the  writers  of  the  letter  intended  their 
list  of  examples  to  be  exhaustive,  and  it  must  be  re- 
membered that  they  wrote  before  the  doctrine  of 
continuous  voyage  had  been  applied  either  to  con- 
traband or  to  blockade.  It  is  clear  that  the  ulti- 
mate as  opposed  to  the  ostensible  destination  of 
goods  would  seldom,  if  ever,  appear  on  the  ship's 
papers  or  be  within  the  knowledge  of  the  master 
or  crew.  It  would  have  to  be  proved  or  inferred 
from  other  sources,  and  it  conld  hardly  bs  con- 
tended that  if  the  Crown  were  in  possession  of 
evidence  obtained  from  such  other  sources  from 
which  an  ultimate  destination  in  an  enemy  country 
could  be  inferred  as  reasonably  probable,  the 
eeizare  of  the  goods  would  not  be  justified. 

The  appellants  further  contended  that  in  con- 
sidering whether  there  were  circumstances  of 
suspicion  which  justified  the  seizure  the  court 
must  confine  its  attention  to  those  oircumstanoes 
for  which  the  owner  of  the  property  seised  is  in 
some  way  responsible,  and  cannot  take  into  con- 
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sideration  circumstances  the  existence  of  which 
is  not  one  to  any  act  or  omission  on  the  part  of 
such  owner  or  bis  agents  or  employees.  Before 
considering  this  contention  their  Lordships  think 
it  better  to  state  shortly  the  several  facta  on 
which  the  Crown  relios  as  raising  a  reasonable 
suspicion  that  tbe  3000  bags  in  question  bad  an 
ultimate  destination  in  Germany. 

Cocoa  and  chocolate  are  important  foodstuffs. 
Both  are  manufactured  from  coooa  powder,  itself 
the  prodnct  of  the  cocoa  beau.  In  manufacturing 
cocoa  powder  cocoa  fat  is  also  produced,  and  from 
cocoa  fat  glycerine  is  easily  made,  and  this  can 
be  readily  converted  into  nitro-glyoerine,  an 
agential  ingredient  in  many  high  explosives. 
Thos  100  tons  of  coooa  beanB  give  about  60  tons 
of  cocoa  powder  and  25  tons  of  coooa  fat,  which 
last  will  yield  24  tons  of  glycerine,  and  2*  tons  of 
glycerine  can  be  converted  into  6  tone  of  nitro- 
glycerine. 

Prior  to  the  war  Germany  was  importing 
annually  about  55,000  tons  of  cocoa  beans— this 
was  approximately  one-quarter  of  the  worjd's 
annual  production.  The  outbreak  of  war  cut  her 
off  from  nearly  85  per  cent,  of  her  supply.  Tbe 
result  serious.  In  Bpite  of  tbe  measures  taken 
by  tbe  German  Government  to  obtain  supplies 
from  other  sources,  to  secure  economy  and  to 
regulate  distribution,  prices  roee  rapidly  until  by 
March  1916  the  price  of  cocoa  in  Berlin  was  eight 
or  nine  times  its  price  in  London.  Under  these 
circumstances  there  was  every  inducement  to 
neutrals,  and  in  particular  to  the  neighbouring 
Scandinavian  countries,  to  develop  an  export 
trade  in  cocoa  beans  or  their  products  to  the 
German  Empire. 

Turning  now  to  Sweden,  their  Lordships  find 
that  prior  to  the  war  tho  imports  of  cocoa-beans 
into  Sweden  between  1600  and  1700  tons 
only  annually.  There  was  no  re-export  trade  to 
Germany.  Since  the  outbreak  of  hostilities  imports 
of  cocoa  beans  into  Sweden  have  increased  tenfold, 
and  a  re-export  trade  to  Germany  has  been  de- 
veloped. During  the  first  year  of  the  war  such  re- 
export trade  amounted  to  over  1200  tons,  it  being  the 
regular  practice  to  ship  cocoa  beans  to  Gothenburg 
in  Danish  steamers  and  to  reship  them  thence  to 
Germany.  Besides  this  the  imports  of  cocoa  into 
Sweden  have  since  the  outbreak  of  tbe  war  largely 
increased,  and  there  has  developed  a  considerable 
export  trade  from  Sweden  to  Germany  in  cocoa 
powder,  coooa,  chocolate,  and  cocoa  fat,  an  export 
trade  which  was  non-existent  before  the  war.  The 
fact  tbat  before  tbe  war  Sweden  imported  coooa 
and  cbooolate  from  Germany,  and  Bince  the  war 
has  been  unable  to  do  so,  hss  little  bearing  on  the 
inference  suggested  by  the  circumstances  to  which 
tbeir  Lordships  have  referred. 

The  position  is  therefore  this.  If  tbe  shipments 
of  cocoa  beans  to  Sweden  be  considered  collec- 
tively, *  considerable  portion  thereof  must  be 
destined  for  or  find  its  way  into  Germany,  either 
by  tbe  re-export  to  Germany  of  the  beans  them- 
selves or  by  tbe  export  to  Germany  of  the  various 
products  of  the  beans.  It  must  bo  remembered 
tbat  in  The  BaUo  (14  Asp.  Mar.  Law  Gas.  28 ; 
116  L.  T.  Rep.  319 ;  (1917)  P.  79)  it  was 
decided  (tbat  an  intention  to  export  to  an  enemy 
country  tbe  manufactured  products  of  im- 
ported raw  material  might  bring  a  case  within 
the  doctrine  of  continuous  voyage.  The  decision 
is  not  binding  on  this  board,  but  the  appellsntsj 


counsel  did  not  ask  their  Lordships  to  review  it 
or  question  its  validity  in  law.  The  appellants 
thua  belong  to  a  class  of  importers,  some  of  whom 
must  be  engaged  in  a  contraband  trade,  while 
others  may  not.  It  is  impossible  in  any  particular 
case  to  avoid  suspicion  or  to  predicate  with  regard 
to  any  particular  importer  that  his  intention  is 
innocent. 

But  tbe  matter  does  not  stop  there.  It  is  not 
improbable  that  in  theoaBeof  a  reputable  Swedish 
merchant,  His  Majesty's  Procurator  -  General 
might  aooept  his  assurance  or  guarantee  that 
neither  the  beans  in  question  nor  their  products 
were  intended  for  export  to  Germany,  but  would 
be  consumed  in  Sweden.  But  here  unfortunately 
a  difficulty  is  raised  by  tbe  Swedish  War  Trade 
Law  of  April  1916.  According  to  snoh  law  it  is 
unlawful  for  a  Swedish  subject  to  give  any  such 
assurance  or  guarantee  without  the  consent  of  the 
Swedish  executive,  and  such  executive  refuses  to 
allow  Swedish  subjects  to  give  any  snob  assurance 
or  gaaranteo  with  regard  to  the  produota  of 
imported  raw  material.  This  law,  or  at  any  rate 
the  way  in  which  it  is  administered,  has  already 
on  several  occasions  proved  prejudicial  to  the 
proper  determination  in  the  Prize  Court,  according 
to  international  law,  of  questions  arising  between 
the  Crown  and  Swedish  subjects.  Only  the  other 
day  the  President  struck  out  a  claim  on  the 
ground  tbat  the  claimant,  a  Swedish  subject, 
refused,  under  order  of  his  Government,  to  give 
the  discovery  which  had  been  ordered  by  the 
Prise  Court,  and  their  Lordships'  board  felt 
unable  to  advise  His  Majesty  to  give  leave  to 
appeal  from  the  President's  decision.  It  is  quite 
impossible  for  a  Prise  Court  administering  inter* 
national  Kw  to  acoept  the  dictates  of  any  muni- 
cipal law  as  to  what  discovery  ought  or  ought  not 
to  be  insisted  on  either  generally  or  in  any  par- 
ticular case.  Tbe  Prize  Court  can,  however, 
protect  itself,  but  this  is  not  so  with  tbe  Swedish 
subject  He  is  in  a  dilemma.  Either  he  rrust 
act  in  contempt  of  the  order  of  the  Prize  Court 
and  so  lose  his  case,  which  may  be  a  perfectly 
pood  one,  or  he  must  prove  his  case  to  the  Priz9 
Court,  and  in  so  doing  incur  penalties  under  bis 
own  municipal  law.  Tbe  position  is  anomalous, 
but  the  anomaly  is  certainly  not  due  to  any 
defect  in  the  practice  of  the  Prize  Court  or  in  the 
law  whioh  it  administers. 

It  appears  that  the  assurance  or  guarantee  given 
by  the  appellants  prior  to  the  seizure  of  the  goods 
in  question  went  only  to  the  consumption  in 
Sweden  of  the  raw  material,  and  Baid  nothing 
about  its  products.  It  was  only  in  tbe  course  of 
tbe  subsequent  proceedings  before  the  Prize 
Court,  when  one  of  the  directors  of  tbe  appellant 
firm  was  examined  orally,  that  evidenoe  was 
adduced  on  this  point,  and  thiB  evidence,  though 
accepted  by  the  President  as  satisfactory,  was 
not,  in  tbeir  Lordships'  opinion,  so  conclusive  as 
to  make  it  unreasonable  for  the  Crown  to  bring 
the  case  to  trial.  For  example,  it  does  not  uppear 
how  tbe  appellants  dispose  of  the  cocoa  fat  pro- 
duced in  the  manufacture  of  cocoa  or  chocolate 
from  the  coooa  beans. 

Tbeir  Lordships  therefore  conclude  that,  look- 
ing at  all  tbe  known  facts  from  the  common* 
sense  point  of  view,  there  were  circumstances  of 
suspicion  calling  for  further  inquiry,  and  amply 
sufficient  to  justify  tbe  seizure,  so  tbat  tbe  only 
remaining  question  on  this  part  of*  tbe  ?aee  is 
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COURT  OF_  APPEAL. 

Tuesday,  Oct.  80,  1917. 
(Before  Pickfobd  and  Bankss,  LJJ.  and 
Saeqant,  J.) 
Nbwsuh  v.  Bbadlet.  (a) 

APPEAL  FROM  THE  KINO'S  BBVCH  DIVL9IOV. 
Contract  of  affreightment  —  Cargo —  Freight  — 
"  Abandonment  "  of  ship  by  crew  undtr  stress  of 
enemy  violence— Ship  eventually  salved— Abandon, 
ment  of  contract  of  affreightment— Notice  of  inten- 
tion to  abandon. 

The  plaintiffs  were  tht  indorsees  of  a  bill  of  lading 
signed  on  behalf  of  the  defendants,  the  owners  of 
the  ship  J.,  for  the  carriage  of  a  cargo  of  wood  to 
be  delivered  at  Hull  on  payment  of  freight  as  per 
charter-party.  The  J,,  while  off  the  coast  of  Scot- 
land, teas,  on  the  1th  Oct,  1916,  attacked  by  a 
Qcrman  submarine,  and  the  crew  were  compelled 
to  take  to  their  boats  under  threats  from  loaded 
revolvers.  The  enemy  placed  bombs  on  board  the 
J.,  and  the  last  the  crew  saw  of  the  vesstl  led  them 
to  believe  that  she  was  sinking.  The  master,  on 
arriving  at  Aberdeen  on  the  8th  Oct.,  telegraphed  to 
the  owners :  "Ship  sunk  yesterday  submarine*' 
On  the  9th  Oct.  the  owners  wrote  to  the  plaintiffs* 
agents :  *'  .  .  .  J  advise  yon  of  the  loss  of 
my  steamship  Ja pilar,  which  steamer  was  sunk  by 
enemy  submarine  on  Saturday  last.  The  crew 
have  all  been  landed  safely.  .  .  ."  The  tested 
was  subsequently  found  a  waterlogged  derelict  and 
towed  into  Leith,  where  she  was  on  the  111*  Oct. 
taken  possession  of  by  the  Receiver  of  Wreck.  On 
the  same  day  the  plaintiff s  claimed  to  elect  to  take 
possession  of  their  cargo  where  the  steamer  woe. 

Held,  by  Ptckford  and  Banket,  L.JJ.  (without 
deciding  whether  the  master  and  crew  had,  on  behalf 
of  the  owners,  abandoned  the  performance  of  the 
contract),  that  the  letter  of  the  9th  Oct.  wot  a  noticej 
by  the  owners  to  the  plaintiffs  that  the  owners  were 
unable  to  perform  the  contract,  and  that  they  aban- 
doned it.  The  cargo  owners  were  therefore  entitled 
to  receive  the  cargo  without  payment  of  freight. 

Held,  by  Sargant,  J.  (dissenting),  that  the  matter  and 
crew  had  not  abandoned  the  contract,  and  that  the 
owners'  letter  of  the  9th  Oct.  was  not  a  notice  of 
intention  to  abandon  the  contract. 

Decision  of  Sankey,  J.  (ante,  p.  79 ;  116  L.  T.  Sep, 
669)  affirmed. 

Appeal  by  the  shipowner*  from  n  judgment  of 
Bankey,  J.Jreported  ante,  p.  79  ;  116  L.  T.  Rep. 
669  ;  (1917)  2  K.  B.  112. 

Tbe  facts,  as  found  by  Sankey,  J.,  are  set  oat 
at  ante,  p.  79 ;  116  L.  T.  Rep.  669,  and  there  am 
farther  statements  of  the  facte  in  the  judgments 
of  the  Court  of  Appeal  (infra). 

Sankey,  J.  held  that  the  owner*  had  by  their 
master  and  crew  abandoned  during  the  voyage 
the  further  performance  of  the  contract,  and  that, 
the  cargo  owners  having  exercised  their  rights 
before  the  shipowners  had  resamed  possession  of 
the  vessel,  the  contract  of  affreightment  was  at 
an  end,  and  the  plaintiffs  were  therefore  entitled 
to  take  their  cargo  free  of  freight. 

The  shipowners  appealed. 


P«IY.  CO.] 


whether  the  appellants  are  right  in  their  con- 
tention tbattbeae  facts,  or  some  of  them,  ought 
to  have  been  disregarded  altogether,  because  their 
existence  was  not  due  to  any  action  or  emission 
for  which  the  appellants  oould  be  held  responsible. 

Their  Lordsb  ips  are  of  opinion  that  this  con* 
tention  is  wholly  untenable.  The  question  in 
every  case  is  whether  oircumstanoes  of  suspicion 
exist,  and  not  who  is  responsible  for  their  exist- 
ence. Thus  the  fact  that  documents  are  destroyed 
when  search  is  imminent  is  a  suspicions  circum- 
stance irrespective  of  the  person  responsible  for 
sooh  destruction,  and  whether  this  person  acted 
on  the  instructions  or  in  the  presumed  interest  of 
the  cargo-owners  or  otherwise.  Indeed,  in  the 
present  case  the  question  how  far  the  appellants 
were  responsible  for  the  growth  of  th9  export 
trade  from  Sweden  to  Germany  in  cocoa  beans  or 
their  products  was  precisely  one  of  the  questions 
requiring  investigation,  and  would  he  of  the 
utmost  materiality  in  determining  the  ultimate 
destination  of  the  goods  in  question.  If  responsi- 
bility has  anything  to  do  with  it,  it  would  seem 
that  the  appellants  were  responsible  for  the 
absence  of  any  assurance  or  guarantee  as  to  the 
product*  of  the  good*,  although  their  omission  in 
this  respect  was  due  to  observance  of  their  own 
municipal  law,  and,  farther,  a  neutral  earuo- 
owner  would  appear  to  be  qaite  as  responsible 
for  the  action  of  hi*  own  Government  as  he  is  for 
the  action  of  the  master  or  crew  of  the  vessel  on 
which  the  cargo  is  shipped. 

There  are  two  further  point*  which  require 
notice.  It  was  contended  that  at  any  rate  after 
the  4th  Aug.  1916,  the  date  when  the  oral  evidence 
above  referred  to  was  taken,  the  Crown  ought  to 
have  consented  to  a  release  of  the  goods.  In  thtir 
Lordships'  opinion  the  Crown  was  amply  justified 
in  bringing  the  matter  to  trial.  It  was  also 
nrged  that  the  Crown  bad  improperly  delayed  the 
trial.  Their  Lordship*  see  no  evidence  of  this. 
The  trial  took  place  on  the  27th  Nov.  1916,  the 
seizure  having  been  made  on  the  16th  April  1916. 
Thi*  doeB  not  appear  an  unreasonable  interval, 
having  regard  to  the  heavy  work  of  the  Prize 
Court  and  the  importance  of  the  question*  at 
issue.  In  any  oaae,  questions  a*  to  delay  are 
eminently  a  matter  for  the  President  to  deal 
with,  and  their  Lordship*  could  only  interfere 
with  bis  decision  in  very  exceptional  cases. 

Their  Lordship*  will  humbly  advise  Hi* 
Majesty  that  the  appeal  should  be  dismissed  with 
costs. 

Solicitor*  for  the  appellants,  Botlerell  and 
Roche. 

Solicitor  for  the  respondent*,  Treasury  Solicitor. 


<«i  fepotwd  by  fcAWAOD  J.  M.  Ciatus,  Esq.,  B*rrlawr-u.L*w. 
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MacKinnon,  K.C.  and  L.  Noadtor  the  appel- 
lants.—'Abandonment  of  a  ehip  owing  to  stiess  of 
weather  and  abandonment  owing  to  the  stress  of 
enemy  and  violence  are  totally  different  things, 
and  the  decisions  in  Tko  Oito  (4  Aap.  Mar.  Law 
Cat.  468;  45  L.  T.  Bep.  663  ;  7  P.  6ir.  5)  and 
The  Amo  (8  Aap.  Mar.  Law  Oat.  565;  72  L.  T. 
Rep.  621)  hare  no  application  to  the  facta  of 
the  preeent  case.  Secondly,  the  owners'  letter  of 
the  9  th  Oct.  waa  not  an  intimation  of  an 
intention  to  abandon  the  contract,  bat  a  mere 
colourless  statement  of  hiatorio  fact  Believ- 
ing aa  they  did  that  the  ahip  waa  annk, 
it  wonld  have  been  irrelevant  to  write  for  the 
purpose  of  telling  the  plaintifla  that  they 
oonld  not  perform  the  oontraot  They  did  not 
any  that  they  would  not  perform  the  contract ; 
nor,  that,  if  the  ahip  were  salved,  they  would 
abandon  the  contract. 

Leek,  K.C.,  B.  A.  Wright,  K.C,  and  Le  Queene 
for  the  reapondenta.— There  ia  no  diatinction 
between  abandonment  by  atreea  of  weather  and 
abandonment  by  atreaa  of  enemy  violence,  and 
The  Cito  (tup.)  and  Tho  Amo  (tap)  govern  tbia 
caae.  Secondly,  the  ownera*  letter  of  the  9th  Oct. 
waa  a  clear  intimation  that  the  ownera  oonld  not, 
and  therefore  had  no  intention  to,  complete  the 
contract 

MacKinnon,  K.C.  replied. 

Pioktokd,  L.J.  —  Thia  ia  an  appeal  from  a 
deoiaion  of  Sankey.  J.  The  acti  on  waa  brought 
by  the  ownera  of  cargo  on  board  the  ahip  Jupiter 
for  a  declaration  that  they  were  entitled  to  receive 
d  elivery  of  their  cargo  without  payment  of  freight. 
The  declaration  claimed  waa  that  they  were 
entitled  to  receive  delivery  at  Leith,  because  that 
waa  the  port  into  which  the  ship  waa  brought. 
Aa  a  matter  of  fact  ebe  was  taken  on  to  her 
original  port  of  deatination  from  Leith  nnder  an 
agreement  that  that  ahoald  be  done  without 
prejudice  to  the  right  a  of  either  party. 

The  facta  are  eta  ted  in  the  judgment  of 
Sankey,  J.  at  length,  and  I  do  not  propoae  to 
repeat  them  more  than  ia  neoeaaary  to  make  what 
1  have  to  aay  intelligible.  The  plain  tiff  a  were 
the  indoraeea  of  bilk  of  lading  aigned  on  behalf 
of  the  ownera  of  the  Jupiter,  and  they  were  alao 
cbarterera  of  the  Jupiter.  When  they  became 
ownera  of  the  cargo  by  aome  intermtdiate  indorse, 
menta  of  the  billa  of  lading,  which  have  not  been 
detailed  and  I  do  not  think  matter,  they  were  the 
charterers  and  they  were  the  ownera  of  the  cargo. 
Tbe  charter-party  and  the  billa  of  lad  icg  were  for 
tbe  carriage  of  a  cargo  of  wood  goods  to  be 
delivered  at  Hall  on  payment  ot  freight  aa  per 
tbe  charter-party. 

On  the  vojage  to  Hull  the  Jupiter  waa  attacked 
off  the  coaatof  Scotland  by  a  German  submarine. 
The  crew  of  the  aubmarine  obliged  the  orew  of 
the  Jupiter,  by  tbreste  of  shooting,  to  take  to 
their  boats;  the  Germane  pnt  bom  be  on  board 
the  Jupiter,  exploded  aome  of  them  and  left 
some,  aa  I  gather  from  the  story,  which  were  still 
unexploded,  but  whioh  exploded  afterwards,  and 
they  towed  the  crew  away  in  the  boata  a  distance 
of  about  five  miles.  Tbe  laat  the  crew  saw  and 
beard  of  the  ahip  made  them  think  that  abe  waa 
sunk ;  they  beard  explosions — whether  tbey  could 
■ee  ber  or  not  I  do  not  know—but  at  any  rate 
euch  information  as  they  could  get,  either  by  eye 
or  ear,  led  them  to  believe  that  ah-  waa  annk. 


[Ot.  of  App. 


They  were  picked  np  by  a  vessel  and  taken  into 
Aberdeen,  and  in  Aberdeen  tbey  continued  nnder 
tbe  samo  impression  under  whioh  they  had  boon 
when  cast  off  by  tbe  Germans,  that  the  ahip  was 
gone,  and  tbe  master  telegraphed  to  hia  ownera  on 
toe  8th  Oct:  "8hip  sunk  yesterday  submarine 
arrived  all  well  Sailora'  Home."  There  ia  no  doubt, 
therefore,  that  when  tbe  master  and  orew  got  to 
Aberdeen  tbey  believed  that  the  ship  was  gone 
and  they  had  no  intention  of  trying  to  rejoin  her ; 
it  was  no  use  trying  to  rejoin  a  ship  which  they 
thought  waa  at  the  bottom  of  the  sea 

The  ownera  on  receipt  of  that  telegram  wrote 
to  the  firm  of  P.  R.  Bordewiok  and  Co.,  the 
brokers  who  effected  the  charter,  and  they,  on 
getting  it,  wrote  to  Messrs.  Newaum  and  Sons, 
the  plaintiffs,  to  thia  effect :  "  Dear  Sirs, — Steam- 
ship JupiUnr. — Wa  have  the  following  letter  from 
owner  of  thia  steamer  to-day,  which  kindly  note. 
'  It  is  with  very  great  regret  I  advise  you  of  the 
loaa  of  my  steamship  Jupiter,  whioh  steamer 
sank  by  enemy  submarine  on  Saturday  last.  The 
crew  have  all  been  landed  safely.'  Will  you  kindly 
advise  charterers,  and  oblige  r  "  I  thick  the  effect 
of  that  is  exactly  the  same  aa  if  that  letter  had 
been  written  direct  br  the  owner  to  the  charterers; 
he  wrote  to  the  broker  and  asked  the  broker  to 
ad  rise  tbe  charterers,  and  tbe  broker  did  so. 

On  the  11th  Oat.  it  came  to  the  knowledge  of 
the  obarterera,  and  alao  to  tbe  knowledge  ot  the 
ownera,  that  the  ship  had  not  sank,  but  that  she 
had  been  brought  Ln  by  aome  ship  of  the  navy 
into  Leitb,  where  she  waa  in  the  possession  of  the 
Receiver  of  Wreck  for  that  district,  and  at  2.27  p.m. 
on  the  11th  Oct.  the  cargo  ownera'  aolioitors  tele- 
graphed to  the  owners  in  HoU:  "Jupiter.— We 
represent  owners  cargo  of  thia  steamer  recently 
brought  into  Leith  derelict.  Oar  clients  elect  take 
possession  their  property  where  now  lying.  Please 
note."  Of  course  that  waa  done  in  the  interest  of 
the  cargo  owner  for  the  purpose  of  taking  pos* 
session  of  tbe  cargo  without  paying  the  freight. 
At  the  aame  time  on  the  aame  day  they  tele- 
graphed to  the  Receiver  -of  Wreck  :   "  Steamer 
Jupiter. — We  represent  ownera  cargo.  Understand 
she  is  now  lying  at  Newhaven.  Please  note  our 
clients  claim  elect  take  possession  their  property 
where  steamer  now  ia.  Please  do  cot  allow  cargo 
to  be  dealt  with  except  with  our  sanction.  Please 
do  anything  neoeaaary  protect  property  for  our 
clients."   Bat  earlier  on  the  aame  day,  some- 
where about  10  30  a.m ,  information  had  been 
received  by  tbe  ahipowner  that  the  ahip  had  been 
taken  into  Leith.   He  took  no  steps  until  he 
received  the  telegram  whioh  I  have  read  from  the 
cargo  owners'  aolioitors,  whereupon  he  took  it  to 
hia  aolioitors,  who  wrote  this  letter  on  behalf  of 
the  owners  to  the  charterers  or  their  solicitors  = 
"  We  act  on  behalf  of  the  owners  of  tbe  above 
ateamahip,  and  your  telegram  of  this  afternoon 
has  been  handed  to  us  for  reply.  Immediately 
upon  her  arrival  our  clients  retook  possession  of 
the  vessel,  and  thia  prior  to  the  reception  of  your 
telegram."    That  was  at  any  rate  a  misapprehen- 
sion ;  possession  had  not  been  taken  by  tbe  owner. 
Tbe  owner  bad  telegraphed  to  Furneaa,  Withy, 
and  Co.,  hia  agenta,  and  had  asked  them  to  proteot 
bis  interest  and  aaid  that  he  was  coming  himself 
that  evening,  and  he  did  come  that  evening, 
but  At  the  timo  when  thia  letter  was  written  from 
Hull  be  had  not  taken  possession,  nor  had  he 
taken  any  steps  to  do  so,  nor  had  Fa  mess,  Withy, 
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and  Oo.  on  his  behalf.  "  We  think  70a  will  appre- 
ciate your  clients  bare  no  election  to  take  poseea- 
aion  of  their  property  where  it  now  lies.  On  the 
contrary,  our  clients  bare  already  been  advised 
that  there  ia  no  great  difficulty  in  bringiug  the 
vessel  and  ber  cargo  to  Hall,  which  ia  ita  desti- 
nation nnder  the  charter  and  bills  of  lading. 
Please  note  that  the  cargo  will  be  brought  forward 
accordingly,  and  tbe  freight  will  be  earned  and 
claimed  in  due  course."  If  the  owner  had  taken 
possession  of  the  ship  before  the  receipt  of  the 
telegram  of  the  cargo  owners'  solicitors,  the  matter 
might  and  probably  would  have  been  in  a  very 
different  position  indeed,  bat  that  statement  was, 
as  I  say,  at  least  a  misapprehension.  The  owner 
arrived  in  Leith  on  the  evening,  I  think,  of  that 
day,  and  went  down  to  tbe  boat,  bnt  was  not 
allowed  to  go  on  board.  The  next  day  be  saw  the 
senior  naval  offioer  and  told  him  he  bad  come  for 
tbe  ship,  and  said,  "  I  am  glad  to  have  her  back." 
Tbe  senior  naval  officer  said,  "  Yon  have  not  got 
her  back ;  she  belongs  to  the  Receiver  of  Wreck." 
That  was  on  the  12th.  Up  to  that  time  tbe 
owner  bad  not  resumed  possession  of  the  vessel. 
He  was  allowed  to  go  on  board,  and  left  behind 
an  engineer  to  do  some  repairs  to  tbe  engines,  tbe 
Germans,  I  think,  having  damaged  the  engines. 
Then,  after  some  considerable  negotiations,  it 
was  arranged  that  the  ship  should  be  taken  to 
Hull  and  the  cargo  delivered  there  without 
prejudice  to  tbe  rights  of  either  party.  The 
shipowners  did  not,  in  fact,  get  fall  possession 
or  get  possession  of  the  vessel  until  the  '28th  Oct 
Thut,  I  think,  is  sufficient  to  state  the  facts. 

On  these  facts  tbe  cargo  owner  claims  that  he 
ia  entitled  to  receive  the  cargo  without  paying 
freight,  because  he  had  an  intimation  given  to 
him  by  tbe  shipowner  that  he  waa  not  going  to 
perform  his  contract,  and  he  bad  accepted  that 
intimation,  and  he  waa  entitled  ao  to  accept  it, 
and  that  when  he  accepted  it  the  contract  was  at 
end,  and,  as  tbe  shipowner  had  not  performed  bis 
contract  becaute  the  cargo  was  in  Loith  and  his 
contract  was  to  bring  it  to  Hall,  he  was  entitled 
to  have  it  without  paying  any  freight.  Tbe 
question  ia  whether  the  acts  or  laches  of  the 
owner  and  bis  servants,  tbo  master  and  crew, 
were  such  aa  to  entitlo  the  cargo  owner  to  say : 
"  I  elect  to  treat  this  contraot  as  at  an  end,  and 
take  my  cargo  where  it  lies,  because  it  ia  my  cargo 
and  1  am  entitled  to  have  it,  and  yon  cannot  ask 


to  pay  freight  for  it,  because  you  have  not 
pleted 
render." 


the  service  which  you  contracted  to 


Up  to  a  point  it  seems  to  me  that  this  case  is 
covered  by  authority.  I  quite  agree  with  what  tbe 
learned  counsel  for  the  appellants  said,  that  it  is 
no  use  looking  at  authorities  unless  you  look  at 
the  principle  which  undorlios  them,  and  he 
accepted  the  statement  of  the  principle  by 
Gainsford  Bruce,  J.  in  the  case  of  Tas  Arno 
(72  L.  T.  Eep.  621;  8  Asp.  Mar.  Law  Oas. 
5)  as  being  correctly  stated.  It  is  this:  "The 
real  question  is  whether,  so  far  as  the  owner 
of  the  ship  ia  concerned,  there  was  on  bis 
part,  or  on  the  part  of  bis  servants,  an  act 
done  so  clearly  indicating  his  intention  not  to 
carry  ont  the  contract  as  to  entitle  the  ownors 
of  the  cargo  to  treat  that  act  at*  putting  an  end  to 
the  contract."  I  would  only  add  to  that  statement 
that  in  my  opinion  yon  might  add  inability  to 
perform  ;  it  might  be  that  he  would  be  quite 


willing  to  perform  it  if  be  could,  bat  if  there  were 
a  communication  by  him  to  the  charterer  that  be 
waa  unable  to  perform  it,  and  for  that  reason  waa 
not  going  to  perform  it,  it  seems  to  me  it  would 
amount  to  tbe  pa  me  thing. 

It  hao  been  decided  by  cases  which  are  binding 
upon  this  court — I  will  not  use  the  word  "  aban- 
donment," because  a  good  deal  has  been  said  about 
it  as  being  an  ambiguous  word — that  the  leav- 
ing of  a  ship  by  ber  master  and  crew  under  stress 
of  weather,  by  reason,  therefore,  of  perils  of  the  sea 
which  are  an  exception  in  tbe  charter,  or  in  tbe 
bill  of  lading,  with  no  intention  of  returning,  is 
such  an  act  as  entitled  the  charterer  to  say : 
"I  pot  an  end  to  this  contraot,  and  I  will 
have  my  goods  without  paying  freight."  That 
was  decided  in  The  Cito  (4  Asp.  Mar.  Law 
Cos.  468  ;  7  P.  Div.  6)  and  Tas  Arno  («»».), 
tbo  Arno  being  a  very  strong  rase,  becaute 
the  shipowner  had  made  an  arrangement  with 
the  salvors  by  which  they  were  to  hand  the 
ship  over  to  him  in  order  to  enable  him  to 
earn  his  freight,  and  in  that  case  the  ship  was 
taken  to  her  port  of  discharge,  bat,  in  spite  of 
that  arrangement  with  the  salvors,  as  he  bad  not 
got  possession  of  her,  Qainsford  Brace,  J.  and  tbe 
Court  of  Appeal  held  that  the  oargo  owner  was 
entitled  to  have  tbe  cargo  returned  to  him  without 
payment  of  freight. 

In  tbis  case  Sankey,  J.  has  held  that  the  leaving 
of  the  ship  by  tbe  master  and  crew  under  stress 
of  tbe  King's  enemies,  which  is  also  an  exception 
in  tbis  charter,  is  just  tbe  same  as  leaving  tbo 
Bhip  under  stress  of  weather ;  in  other  words,  it 
does  not  make  any  difference  whether  you  leave  the 
ship  because  you  will  be  shot  if  you  do  not,  or 
whether  you  leave  the  ship  because  you  will  be 
drowned  if  yoa  do  not;  and  some  support,  I 
think,  is  afforded  to  that  decision  of  the  learned 
judge  by  tbe  case,  to  which  he  referred,  of  the 
W.  S.  Caine  v.  Otontr$  of  the  Bellglado 
(repoitwd  in  Lloyd's  List,  the  3rd  Aug.  1915), 
because  the  facts  were  there,  as  stated  by  the 
learned  counsel,  that  the  crew  were  obliged  to 
leave  by  the  Germans — ber  ere  v  were  driven  off 
by  the  Germans,  who  failed  to  sink  the  ship — and 
daring  tbe  argument  Swinfen  Esdy,  L  J.  drew 
attention  to  a  possible  distinction  between  a  case 
where  tbe  crew  had  been  driven  off  by  an  enemy 
ship  and  where  they  had  left  in  consequence  of 
stress  of  weather.  The  judgment  waa  that  in 
that  case  there  w;is  an  abandonment. 

I  do  not  rely  very  much  upon  it  because  the 
facts  are  not  very  clearly  stated,  and  it  is  not 
quite  clear  whether  the  distinction,  although 
alluded  to  by  the  Lord  Justice  in  the  argument, 
was  present  to  the  minds  of  tbe  court  when 
judgment  was  delivered ;  nor  do  I  think  it 
neceesary  in  this  case  to  determine  tbe  point.  I 
do  not  wish  to  be  taken  as  expressing  any  disap- 
proval of  Sankey,  J.'s  decision  upon  that  point, 
but  I  do  not  think  it  is  necessary  to  determine  it. 
It  does  not  seem  to  be  disputed  that  if,  whatever 
the  reason  of  leaving  the  ship,  the  owner 
acquiesces  in  the  position  that  tho  ship  baa  been 
left  derelict  without  ber  master  or  crew  to  carry 
out  the  contraot,  and  while  he  is  acquiescing  in 
that  position,  especially  if  he  baa  communicated 
his  acquiescence  to  the  charterer,  the  char- 
terer  says,  '1  will  treat  the  contract  as  at  an 
•nd,"  under  those  circumstances  the  charterer  ia 
entitled  to  put  an  end  to  the  contract.  That 
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seem  a  to  me  to  bo  exactly  what  he  did  in  this 
cue.    I  will  assume  for  the  moment  that  a 
driving  off  by  enemies  is  not  abandonment  within 
the  cases— t  h  at  is  to  say,  that  there  is  no  aot  of 
volition  as  tbere  is  in  the  case  of  leaving  a  ship 
because  of  stress  of  weather — and  that  therefore 
the  mere  leaving  would  not  be  sufficient  to  give 
the  charterer  a  right  to  rescind  the  contract,  or 
put  an  end  to  the  contract ;  I  do  not  say  it  is  so, 
but  I  will  assume  it  for  the  moment.   When  the 
master  and  crew  were  oast  off  in  this,  case  they 
were  picked  np  and  taken  into  Aberdeen,  and 
when  they  got  to  Aberdeen  it  is  clear  that  they 
had  no  idea  they  could  return,  and  had  no  inten- 
tion ot  retaining  to  the  ship,  which  they  thought 
was  at  the  bottom  of  the  sea.   So  far  were  they 
from  thinking  that,  or  intending  that,  that  the 
master  telegraphed  to  the  owners  that  the  ship 
was  sank.   Upon  that  the  owners  sent  the  letter 
which  I  will  repeat  here :  "  It  is  with  very  great 
regret  I  advise  yoa  of  the  loss  of  my  steamship 
Jupiter,  which  steamer  was  sank  by  enemy 
submarine  on  Saturday  last.    The  orew  have 
all  been  landed  safely."    That  was  intended 
for  and  was  communicated  to  the  charterers, 
and  it  seems  to  me,  I  say  it  with  diffidence 
because  we   are   not    all    agreed,   that  tho 
letter  is  as  clear  an  intimation  as  yoa  could 
possibly  have  to  the  charterer  that  the  shipowner 
considered  himself  in  the  position  of  inability  to 
carry  out  hia  contract,  and  for  that  reason  he  was 
not  going  to  carry  it  oat.   I  quite  agree  that  he 
did  not  say :  "  I  do  not  intend  to  carry  it  oat  if 
I  coa Id."  but  "  I  am  not  in  a  position  to  carry  it 
oat.  My  ship  is  sank  and  the  orew  are  landed." 
It  seems  to  me,  as  I  ssy  with  diffidence,  that  it  is 
quite  clear,  but,  if  it  bo  not  clear,  it  seems  to  me 
at  any  rate  that  letter  comes  under  this  principle, 
stated  in  many  cases,  that  if  one  person  sends  a 
communication  to  another,  ambiguously  worded, 
which  that  person  might  fairly  take  to  mean  a 
statement  that  the  contract  is  not  going  to  be 
carried  oat,  and  that  person  acts  upon  it.  the 
person  who  sends  the  letter  is  bound  by  it.  I  can 
quite  understand  that  if  the  owner  had  met  some 
independent  person  in  the  street,  and  had  told 
him  that  his  ship  was  sank,  it  might  have  been 
simply  a  oonveying  of  information  without  any 
intention  that  anybody  should  act  upon  it ;  bat  it 
seems  to  me  between  two  business  men,  the 
charterer  and  the  shipowner,  when  the  shipowner 
writes  to  the  charterer  and  says,  "  my  ship  is 
sank  and  the  crew  are  landed,"  it  is  equivalent  to 
a  clear  intimation,  and  would  be  taken  by  a 
bnsinees  man  to  be  a  olear  intimation,  that  he  is 
not  in  a  position  to  carry  out  his  contract. 

After  sending  that  letter,  nothing  had  been 
done  so  far  as  the  charterer  was  concerned,  in 
fact  nothing  had  been  done  at  all,  except  a 
request  to  his  agent  to  protect  hia  interests,  by 
the  shipowner  to  resume  posseaaion  or  indicate 
any  intention  to  carry  ont  that  contract  before 
the  charterers'  solicitors  sent  the  telegram  of  the 
11th  saying  that  they  claimed  to  pat  an  end  to 
the  contract  and  take  the  cargo  where  it  was.  It 
seems  to  me  on  tkoao  facts  tbere  was,  even 
assuming  the  learned  jadge  was  wrong  in  the 
view  that  he  took  that  leaving  the  ship  nnder 
duress  of  enemies  and  in  fear  of  yoar  life  is  the 
same  thing  in  principle  as  leaving  the  ship  under 
pressure  of  bad  weather  and  in  fear  of  yoar  life, 
ample  evidence  of  an  intimation  on  the  part  of  J 


the  shipowner  that  be  could  not  carry  ont  and 
was  not  going  to  carry  oat  his  contract,  to  justify 
the  charterer  in  giving  notice  that  he  con- 
sidered the  contract  at  an  end,  and  that  he  was 
going  to  take  his  cargo  where  it  lay. 

It  seems  to  me  that  brings  it  within  the 
authorities  cited,  and  I  think  the  learned  judge 
was  right,  and  that  this  appeal  ahonld  be  die- 

Bankes,  L.J.— I  agree.  Mr.  MacKinnon  has 
appealed  to  us  to  decide  this  case  upon  the 
principle  or  principles  applicable  to  contracts  in 
general,  and  not  to  treat  the  matter  as  though 
upon  the  decided  cases  there  was  some  special 
branch  of  the  law  which  was  applicable  to  the 
case  of  a  bill  of  lading  bolder  or  a  charterer  in  a 
oase  where  the  vessel  has  been  abandoned  by  the 
master  and  orew.  Speaking  for  myself,  I  think  that 
Mr.  MacKinnon  is  entitled  to  make  that  appeal, 
and,  so  far  as  I  am  concerned,  I  think  that  the 
case  ought  to  be  decided,  and  I  shall  endeavour 
to  decide  it,  upon  general  principles. 

The  general  principle  applicable  to  this  case  is 
this,  stated  shortly :  That  if  one  party  to  a  con- 
tract repndiatea  it  and  refuses  to  perform  it,  the 
other  party  may  accept  the  repudiation  and  elect 
to  rescind  it.  There  are  a  number  of  oases  in 
which  the  principle  has  been  applied  and 
in  which  tests  have  been  indicated  as  proper 
tests  for  the  purpose  of  spplying  the 
principle.  In  Freeth  v.  Burr  (29  L.  T.  Rep. 
773 ;  L.  Eep.  9  0.  P.  208)  Lord  Coleridge  used 
language  which  has  been  more  than  once  accepted 
in  the  House  of  Lords,  and  in  the  laat  case, 
General  BUI  Potting  Company  Limited  v  At  kin- 
son  (78  L.  J.  77,  Oh. ;  (1909)  A.  0.  118)  Lord 
Collins  says  this  :  "  I  think  the  true  test  applic- 
able to  the  facts  of  this  case  is  that  which  was 
laid  down  by  Lord  Coleridge  in  Freeth  v.  Burr 
(tup.)  and  approved  in  Mertty  Steel  Company  v. 
Nay  lor  (51  L.  T.  Rep.  637 ;  9  App.  Oas.  434)  in 
the  House  of  Lords :  'That  the  true  question  is 
whether  the  acts  and  conduct  of  the  party  evince 
an  intentiou  no  longer  to  be  bound  by  the  con- 
tract.' "  He  speaks  of  acts  and  conduct  evincing 
an  intention  no  longer  to  be  bound,  and,  in  my 
opinion,  a  party  may,  by  his  acta  or  his  conduct, 
evince  such  an  intention,  either  by  indicating 
that  he  is  unwilling  to  perform  or  to  oomplete 
the  performance  of  his  contract,  or  that  he  is 
unable  to  perform  or  complote  the  performance 
of  hia  contract . 

It  is  quite  true  that  in  many  oasea  in  which  the 
queation  has  arisen  the  matter  which  had  to  be 
considered  by  the  court  was  whether  the  par* 
ticular  act  or  the  particular  conduct  or  the  par- 
ticular language  which  waa  relied  upon  as  a 
repudiation  was  an  unequivocal  statement  of  such 
an  intention,  or  whether  npon  a  true  construction 
of  the  particular  act  or  statement  the  proper 
inference  was  that  it  amounted  to  an  unequivocal 
declaration  of  either  unwillingness  or  an  inability 
to  perform.  In  tho  case  of  Johnttone  v.  Milling 
(54  L.  T.  Rep.  629 ;  16  Q.  B.  Div.  474)  Bo  wen, 
L.J.  says  this  when  discussing  this  queation: 
"  The  claim  being  for  wrongful  repudiation  of  a 
contract,  it  was  necessary  that  the  plaintiff's 
language  should  amount  to  a  declaration  of 
intention  not  to  carry  oat  the  contract,  or  that  it 
should  be  snoh  that  the  defendant  was  justified 
in  inferring  from  it  aach  intention."  I  think  that 
tho  letter  which  the  owner  wrote  on  the  9th  Oct.  to 
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the  broker  for  the  purpose  of  being  oommunicated 
to  the  other  part  to  the  contract — namolj,  Messrs. 
NewBum — was,  within  the  language  of  Bowen, 
L.J.,  111011  language  that  the  other  party  was 
justified  in  inferring  from  it,  the  defendant's 
statement,  that  he  was  not  in  a  position  to  con- 
tinue to  carry  out  the  contract. 

The  letter  Is  in  these  term*— it  is  not  a  state- 
ment that  he  has  bad  a  communication  that  his 
vessel  has  been  lost  or  abandoned,  and  that  as 
soon  as  he  ascertains  the  exact  circumstances  he 
will  be  in  a  position  to  inform  the  charterers 
wbat  he  proposes  to  do ;  nothing  of  the  kind :  he 
accepts  the  statement  of  hie  master,  that  the 
vessel  has  gone  to  the  bottom,  and  he  passes  it 
on  in  a  statement  that  the  vessel  is  at  the  bottom, 
and  that  the  crew  have  all  been  landed  safely — 
"  It  is  with  very  great  regret  I  advise  yon  of  the 
loss  of  my  steamship  Jupiter  which  steamer  was 
sunk  by  enemy  submarine  on  Saturday  last." 
That  purports  to  be  a  statement  of  fact,  and,  if 
the  statement  there  were  not  correct,  there  could 
be  no  more  conclusive  indication,  I  think,  of  the 
impossibility  of  the  owner  fulfilling  or  complet- 
ing his  oontraot.  If  that  is  the  oorreot  interpre- 
tation to  be  put  upon  this  communication,  it  gave 
the  bolder  of  the  bills  of  lading  the  right  to  elect 
to  accept  it  as  a  repudiation  of  the  contract,  and 
to  rescind  it  accordingly.  That  letter  was  dated 
the  9th,  and  presumably  it  would  be  received  on 
the  10th  or  the  11th.  On  the  11th  the  owner  for 
the  first  time  hears  that  the  vessel  has  not  been 
sunk,  and  he  does  not  then  make  any  communi- 
cation to  the  holders  of  the  bill  of  lading,  but  he 
decided  to  go  north  and  ascertain  for  himself 
wbat  the  position  war,  and  on  that  very  day.  and 
before  he  starts,  he  receive*  the  telegram  from 
Messrs.  Crump,  in  which  the  holders  of  the  bill  of 
lading  Indicate  quite  plainly  that  they  had 
elected,  and  they  did  treat  the  oontraot  as  at  an 
end,  and  elected  to  take  possession  of  their  pro- 
perty where  it  was  then  lying.  Under  those 
circumstances,  if  my  interpretation  of  the  letter 
is  right,  the  contract  was  at  an  end,  and  at  an 
end,  not  because  the  abandonment  necessarily 
was  such  an  intimation  that  the  adventure,  if  I 
may  use  that  expression,  had  been  abandoned, 
bnt  because  of  the  communication  which  the 
owner  himself  made. 

There  is  no  question  here  that  can  arise  upon 
the  facta  as  to  the  right  of  a  person  who  has  made 
such  an  intimation  to  revoke  it  before  the  election 
by  the  other  party  to  the  oontraot  is  made.  No 
such  question  arises  here,  and  I  do  not  desire  to 
express  any  opinion  as  to  whether  or  not  a  dis- 
tinction can  be  drawn  between  a  case  of  abandon- 
ment by  master  and  crew  owing  to  stress  of 
weather,  which  may  be  said  to  be  a  voluntary  act 
as  a  result  of  a  decision  come  to  of  their  own  free 
will,  and  a  case  where  master  and  crew  are  driven 
from  the  vessel  under  threats  that  unless  they 
immediately  leave  the  vessel  their  livee  wUl  be 
sacrificed.  I  do  not  think  for  the  decision  of  this 
case  it  is  necessary  to  come  to  any  decision  upon 
that  point.  Apparently  Sankey.  J.  thought  there 
was  no  distinction,  and  I  am  not  prepared  to  say 
one  way  or  other  whether  I  agree.  It  is  sufficient 
for  the  purpose  of  my  decision  that,  in  my 
opinion,  the  interpretation  could  be  put  upon  the 

letter  of  the  owner  to  which  I  have  already 


he  is  unable  to 


his  contract. 


Saboant,  J.— -In  this  case,  as  I  am  differing 
both  from  the  decision  of  tbe  learned  judge  in 
the  court  below  end  the  decision  of  the  two 
other  members  of  this  oourt,  I  need  hardly  say  I 
do  it  with  tbe  greatest  hesitation,  but  as  I  have 
formed  a  concluded  and  definite  view  myself,  and 
as  the  question  is  one  which  depends  upon  tbe 
general  law  of  contract,  not  specially  upon  the 
law  of  contract  applicable  to  shipping,  I  think  I 
ought  to  express  my  views. 

The  question  here  entirely  depends  upon 
whether  there  baa  been  an  abandonment  by  the 
shipowners  of  the  oontraot,  and  I  take  the  testae 
being,  to  repeat  the  passage  quoted  by  Bankes, 
L.J.,  whether  the  acts  and  conduct  of  the*party 
"  evince  an  intention  no  longer  to  be  bound."  I 
have  to  consider  tbe  matter  with  regard  to  two 
questions  :  Was  there  an .  abandonment  by  the 
master  as  found  by  Sankey,  J.,  and  whether,  if 
there  was  no  abandonment  by  the  master,  there 
wis  subsequently  an  abandonment  by  the  ship- 
owners themselves,  in  view  of  the  communication 
whioh  they  sent  on  the  9th  Oct. 

Aa  regards  the  first  point,  I  take  tbe  faote  as 
stated  by  Sankey,  J.  very  briefly.  The  enemy 
compelled  the  crew  to  take  to  their  boats  under 
threats  from  loaded  revolvers.  It  is  said,  and  I 
think  that  ie  the  view  taken  by  Sankey,  J.,  the 
matter  is  tbe  name  aa  if  the  master  and  craw  had 
abandoned  the  vessel  under  stress  of  weather.  In 
my  judgment  it  appears  that  the  matter  is  toio 
txlo  different;  in  the  one  case,  of  abandonment 
by  stress  of  weather,  tbe  master  and  crew,  or 
rather  the  master,  the  owners'  agent,  cornea  to 
the  conclusion  that  the  voyage  cannot  safely  be 
performed,  that  the  vessel  may  sink,  and  it  is  for 
that  very  reason,  because  the  vessel  is  in  peril  and 
about  to  sink,  that  he  quite  the  vessel.  To  state 
the  case  a  little  more  narrowly  with  reference  to 
shipping,  I  should  like  to  put  the  matter  on  this 
first.point  in  the  way  in  which  it  is  put  by  Gains- 
ford  Bruoe,  J.,  with  certain  words  added  by  Lord 
Esher.  Gainsford  Bruce,  J.  haa  said,  as  Piok- 
ford,  L.J.  haa  read:  "The  real  question  is 
whether,  so  far  as  the  owner  of  the  ship  is 
concerned,  there  was  on  his  part,  or  on  the  part 
of  his  servants,  an  act  done  so  cleat  ly  indicating 
his  intention  not  to  carry  out  the  oontraot  as  to 
entitle  the  owners  of  the  cargo  to  treat  that  act  aa 
putting  an  end  to  the  oontraot."  Lord  Eaher  say  a 
this  :  -  Then  arises  the  case  which  is  dealt  with 
in  the  Cito,  where  tbe  master  and  crew  of  a  ship 
abandoned  her  in  mid-ocean — that  is  to  say,  go 
away  with  the  intention  of  giving  op  the  carrying 
of  the  cargo  to  tbe  port  of  destination."  That 
shows  quite  clearly  that  an  abandonment  under 
stress  of  weather  is  an  abandonment  because  the 
master  comes  to  the  conclusion  that  the  adventure 
oannot  be  continued,  and,  although  he  is  quitting 
compulsorily  in  a  certain  sense  inasmuch  as  he 
takes  to  the  boats  for  bis  own  personal  safety,  he 
is  doing  so  on  the  very  ground  which  renders  the 
performance  of  the  service  and  tbe  completion  of 
the  voyage  impossible.  At  the  moment  when  he 
takes  to  the  boats  be  does  so  because  he  has  come 
to  the  conclusion  that  the  vessel  must  sink,  and 
the  enterprise  therefore  has  oeme  to  an  end. 

In  the  case  before  us,  where  the  crew  left  the 
vessel  because  the  enemy  had  revolvers  pointed  at 
the  heads  of  the  crew,  and  would  have  shot  them 
if  they  had  not  left  the  vessel,  the  reason  for 

'  ■  with  the  fact 
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be  vessel  was  going  to  be  destroyed,  although 
it  wu  exceedingly  possible  that  the  vessel  would  in 


that  the 

it  was  exceedingly 

fact  be  destroyed. "  It  Seems  to  me  that  the  posi- 
tion is  exactly  the  same  as  if  the  German  enemy 
had  seized  the  master  and  crew,  had  bound  them 
and  had  placed  them  in  the  boats,  and  then  had 
towed  them  away  to  a  considerable  distance  from 
the  vessel,  some  fire  miles  or  more.  In  view  of 
that  distinction,  and  in  view  also  of  what  appears 
to  me  to  be  the  common  meaning  of  the  word 
"  abandonment "  as  oonnoting  some  sort  of  volun- 
tary act  on  the  part  of  the  person  who  abandons, 
J  have  come  to  the  conclusion  that  the  sot  of  the 

jreW-if_  own  Ure*  b7  obeying  the 

directions  of  the  Germans,  with  revol to rs  pointed 
at  their  heads,  cannot  be  deemed  to  show  any 
intention  on  the  part  of  the  master  and  the  crew 
on  behalf  of  the  owners  of  abandoning  the  oon- 
traot  of  affreightment. 
That  is  the  only  ground  on  which  the 

-  that  even  if  the  "leaving"  of  the  vessel 
the  ciroumstanoes  I  have  mentioned,  did 
not  amount  to  an  "  abandonment,"  yet  there'  was 
an  abandonment  on  the  part  of  the  owners  them- 
selves by  what  subsequently  took  place.  The 
main  circumstance  that  is  relied  upon  is  the 
sending  of  a  letter  to  be  oommnnicated  to 
the  charterers  or  cargo  owners  in  these  terms: 
It  is  with  very  great  regret  I  advise  you  of 
the  lose  of  my  steamship  Jupiter,  whioh  steamer 
was  suns  by  enemy  submarine  on  Saturday  last 
The  orew  have  all  been  landed  safely.  Will  you 
kindly  advise  charterers  and  oblige  P"  In  my 
judgment  that  cannot  properly  be  construed  as 
being  more  than  what  it  purported  to  be,  a  com- 
munication of  information  received  with  regard 
to  the  vessel.  I  notice,  for  imtanoe.  "  the  orew 
have  all  been  landed  safely."   It  seems  to  me  the 

51?2lE2£S?i?"J  Jj  SJ«5«  person, 
who  are  interested  in  the  safety  of  the  orew  as  to 
their  personal  safety,  and  I  do  not  see  how  it  can 
be,  at  any  rate,  any  communication  of  any  inten- 
tion not  to  perform  the  oontract  on  the  part  of 
the  owners.  No  such  communication  of  intention 
could  have  been  of  the  least  value  or  relevance. 
If  the  ship  had  gone  to  the  bottom,  no  intention 
on  the  part  of  the  owners  could  have  made  the 
slightest  difference;  the  whole  substratum  of  the 
°°  d t       •  necessarily  disappeared,  and 

under  those  ciroumstanoes  I  am  unable  to  extract 
from  that  ooiourleaa  telegram,  to  use  the  words 
™J^»VL  J-  qooted-  Msny  act  or  conduct  on 
the  part  of  theowner.  which  evinced  an  intention 
no  longer  to  be  bound.  It  was  unnecessary  for 
hna  to  evince  any  intention  not  to  be  bound  by 
the  oontract  when  the  facts,  whioh  had  been  com- 
municated to  him,  and  whioh  were  then  com- 
municated to  the  other  side,  in  themselves,  and 
without  any  intention  on  the  part  of  any  person, 
and  put  an  end  to  the  snb* 

Appeal  ditmit»ed. 

So1'^™  /°r  the  appellants,  Downing,  Hani 
ooejc,  Middleton,  and  Lewis. 

respondents,  William  A. 
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r,  Nov. «,  1917. 

(Before  Piokpobd  and  *Bankk8,  L.JJ.  and 
Saroant,  J.) 

Moob  Linb  Limited  v.  Louis  Dbbtfus  amd 
Oo.  (o) 

APP SAL  FROM  THB  KINGS  BBHOH  DIVISION 

Charter  party— Commission  payable   u  charterers 
—  Whether  commission  payable  on  demurrage  ae 


The  plaintiff e,  Ae  shipowners,  sued  the  defendants, 
the  charterers,  for  137L,  which  the  defendants  had 
deducted  from  payments  of  freight  to  the  plaintiff s 
under  a  charter-party  of  the  21st  Sept.  1915.  The 
Charter-party,  under  which  the  charterers  were  to  be 
liable  for  freight  and  demurrage,  by  a  clause  pro- 
vided  that  :  "A  commission  of  2  ±  per  cent.  >s  due 
on  shipment  of  cargo  to"  the  charterers,  '■vessel  lost 
or  not  lost,  whose  agent*  at  port  of  loading  are  to 
attend  to  ship's  business  on  customary  terms." 
The  charterers  contended  that  the  clause  entitled 
them  to  commission  not  only  on  the  freight,  but  oho 

they  had  to  mate  to  the 


upon  payments  which 


at  the  port  of 


American 
21st  Sept. 


plaintiffs  in 
discharge. 
Held,  that  the  defendants  were 
clause  to  commission  on  freight  only, 
demurrage  at  the  port  of  discharge 
Decision  of  Bailhache,J 

Appial  by  the  defendants, 
a  decision  of  JBailhache,  J. 
By  a  oontract  called  the  "North 

Berth  Oontract"  it  was  agreed  on  the  ....  M 

1915  be  tween  the  Moor  Line  Limited,  owner,  of 
the  British  steamship  Hope-moor  (the  plaintiffs) 
and  Messrs.  Louis  Dreyfus  and  Oo.,  London,  the' 
charterers  (the  defendants),  that  the  Sopemoor 
should  load  at  Norfolk  or  Newport  or  Baltimore 
from  the  charterers  or  their  agents  a  complete 
cargo  of  Indian  corn  in  bulk,  and,  being  so 
loaded,  should  proceed  to  a  safe  port  in  the 
Mediterranean,  excluding  Africa,  and  deliver  the 
same  on  being  paid  lis.  3d.  per  quarter  of 
4801b.  of  heavf  grain.  q  01 

A  clause  of  the  berth  contract  provided  as 
follows  : 

Charterers'  liability  under  this  contract  to  osass  oo 
oargo  being  shipped ,  bat  the  vessel  to  have  a  lien  thereon 
for  all  freight,  deed  freight,  demurrage,  or  average.  This 
clause  to  be  embodied  in  Be/lading,  vessel's  ordinary  dis- 
bursement* at  port  of  loading  to  be  advanced  by  char- 
terers, if  required  by  master,  at  current  rate  of  exchange, 
subject  to  insurance  and  2}  per  cent,  """"niiiim  A 
commission  of  2  J  per  cent,  is  das  on  shipment  of  oargo 
to  Louis  Dreyfus  and  Co.  [as  charterers],  vessel  lost  or 
not  lost,  whose  agents  at  pott  of  loading  are  to  attend 
to  ship's  business  on  customary  terms. 

The  charterers  were  to  pay  freight  on  London, 
one-third  when  discharge  commenced,  one-third 
when  cargo  was  half-discharged,  and  the  balance 
on  completion.  Demurrage  at  the  port  of  dis- 
charge, »l *ny,  was  to  be  paid  by  receivers  at  the 


rate  of  1202.  per  running  day  or  pro  rata  tor  part 
thereof.  In  paying  the  amount  due  for  freight  and 
for  demurrage  at  the  port  of  discharge  to  the  ship- 
owners, the  charterers  deducted  the  sum  of  137l, 

on  demur- 


to  54801,  at  the  port  of 
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The  shipowners  brought  an  aotion  to  reoover  the 
1372.,  claiming  that  oommission  was  not  payable 
on  the  amount  of  the  demurrage  at  the  port  ot 
discharge. 

March  27,  1917  — BalLHAOHl,  J.— In  this  case 
the  Moor  Line  Limited,  the  owners  of  the  steam- 
ship Hopemoor,  are  suing  Messrs.  Louis  Dreyfus 
and  Oo.  for  a  sum  of  about  1372 ,  whioh  they  have 
deducted  from  payment*  of  freight  to  the  Moor 
Line  Limited  under  a  charter-party,  dated  the 
21st  Sept.  1915,  in  respect  of  the  charter,  and  in 
respect  of  the  laying  up  of  the  Hopemoor  on  the 
berth.  The  amount  whioh  is  in  dispute  is  a  com- 
mission of  2i  per  cent,  upon  demurrage,  which 
wa.a  incurred  in  the  discharge  of  the  steamer  at 
the  port  of  discbarge.  The  question  is  short,  and 
turns  upon  the  construction  of  one  olause  in  the 
charter-party,  whiob  runs  in  this  way :  "  A  oom- 
mission of  24  per  oent.  is  due  on  shipment  of 
cargo  to  Louis  Dreyfus  and  Oo.,  ▼easel  lost  or  not 
lost,  whose  agents  at  port  of  loading  are  to  attend 
to  ship's  business  on  customary  terms."  A  com- 
mission of  24  per  cent,  is  thus  due  on  shipment 
of  cargo  to  the  charterers'  vessel,  lost  or  not  lost. 

It  is  contended  on  behalf  of  Louis  Dreyfus  and 
Go.  tbat  that  olause  entitles  them  to  commission 
not  only  on  the  freight,  whioh  of  oourse  is  not 
disputed,  bnt  also  noon  payment*  whioh  they 
have  to  make  to  the  plaintiffs  in  respect  of 
demurrage  at  the  port  of  discharge.  It  is  con- 
tended, on  the  otber  hand,  that  the  olause  in  that 
form  only  entitles  them  to  deduct  commission  on 
the  amount  of  the  freight. 

Mr.  MacKinnon,  for  the  plaintiffs,  has  referred 
me  to  the  history  of  tbis  condition.  It  standB  in 
this  way :  Originally  it  was  necessary  in  one  or 
two  oases  for  the  owner  to  pay  oommission,  and 
oommission  on  the  signing  of  the  charter- 
party,  and  in  those  cases  the  custom  then 
was  that  the  broker  was  paid  a  oommission  of 
5  per  oent  on  the  freight,  and  that  oommission 
became  due  to  him  on  the  sum  in  the  oharter- 
perty.  Latterly  it  has  been  the  custom— I  suppose 
now  the  invariable  custom — to  insert  the  broker's 
right  to  oommission  in  the  charter-party  itself. 
The  obarter-party  is  not,  of-  oourse,  a  contract 
between  the  shipowner  and  charterer  and  the 
broker,  but  the  broker's  commission  is  inserted  in 
the  charter-party,  and  when  it  is  so  inserted  no 
difficulty  arises  about  payment.  The  brokerage 
whioh  is  payable  to  the  broker  is  expressed  in 
different  phraseology  in  different  charter-parties. 
In  many  modern  charter-parties  the  brokerage  is 
expressed  to  be  M  on  freight,  dead  freight,  and 
demurrage."  It  is  also  commonly  expressed  that 
there  is  a  brokerage  to  be  doe  to  the  broker  on 
the  signing  of  the  obarter-party ;  and  sometimes 
the  words  "  ship  lost  or  not  lost "  are  added. 

Of  oourse,  a  difficulty  arises  from  saying  that 
brokerage  on  freight,  dead  freight,  and  demurrage 
is  due  on  the  signing  of  the  charter-party, 
Ixjcanee  on  the  signing  of  the  charter-party  it 
generally  cannot  be  ascertained  what  the  freight 
is.  It  is  certainly  not  known  tbat  there  will  be 
any  dead  freight,  and  demurrage  may  or  may  not 
be  incurred,  and  in  a  oase  of  tbat  sort  (fi«  Tatem 
SUam  Navigation  Company  and  Hunt  and 
ssr,  July  12,  1916,  not  reported),  whioh 
came  first  of  all  before  a  learned  arbitrator — 
Mr.  Olifton,  a  gentleman  of  large  experience  in 
these  matters— and  afterwards  Before  Sorutton, 
J.,  the  qp<»tion  did  arise  as 


in  a  charter-party  expressed  in  thoeo  words — 
"  Oommission  to  be  on  freight,  dead  freight,  and 
demurrage,  due  on  the  signing  of  the  charter  " — 
oould  cover  demurrage  at  the  port  of  discharge, 
the  difficulty  being  that  it  could  not  by  any 
possibility  be  due  on  the  signing  of  the  charter- 
party.  Then  it  was  equally  true  in  that  oase  to 
say  that  yon  oould  not  aeoertam  the  freight  until 
vessel 


discharged,  particularly  whe 
freight  was  payable  Ott  the  weight  of  the  out- 
turn, and  you  oould  not  say,  when  the  charter- 
party  was  Binned,  whether  there  would  be  demur- 
rage at  the  port  of  discharge.  The  learned 
arbitrator  ana  or  rutton,  j.  ooun  neia  to  at, 
although  the  commission  waa  expressed  to  be 
payable  on  the  signing  of  the  charter-party,  yet 
that  did  not  exclude  the  broker's  right  to  have 
his  oommission  at  the  port  of  discharge.  That 
is  not  the  question  I  have  to  decide  here,  and  I 
only  mention  that  case  because  it  has  been  cited 
to  me,  iust  to  eay  that  it  is  not  conclusive,  and 
not  as  having  any 


It  has  been  said  by  Mr.  Leek  for  the  defendants 
that,  seeing  that  modern  forms  of  charter-parties 
very  commonly  express  themselves  in  this  way, 
"  Oommission  to  be  paid  on  freight,  dead  freight, 
and  demurrage,"  I  must  take  it  that  when  the 
charter-party  merely  says  "oommission  "  it  1 


the  same  as  if  the  charter-party  went  on  to 
say,  "  Oommission  on  freight,  dead  freight,  and 
demurrage";  and  he  saya  that  those  words  only 
express  the  custom  whioh  has  now  Bprung  up  in 
this  particular  business  of  paying  oommission  on 
those  three  items — freight,  dead  freight,  and 
demurrage.  I  am  unable  to  take  that  view  of 
the  matter.  It  seems  to  me  not  a  scientific 
argument  to  say  that,  because  it  is  commonly 
contracted  for,  therefore  it  is  customary;  and, 
when  I  find  there  is  nothing  said  in  the  charter- 
party  about  it,  I  must  treat  the  charter-party  as 
though  expressed  in  a  different  form,  because  1 
must  treat  the  different  form  of  expression  as 
saying  what  the  ouatom  is  in  this  particular  trade. 
If  oustom  is  to  be  proved,  custom  must  be  proved, 
not  by  producing  various  forms  of  contract,  but 
by  giving  evidence,  independent  of  contract,  of 
what  the  custom  in  fact  is.  The  oontraota  may 
be  in  accordance  with  the  oustom,  but  they  may 
not ;  and  it  may  be  said  that  it  is  necessary  to  put 
special  words  in  the  oontraot,  and  the  custom  baa 
not  been  inserted,  and  it  is  not  so. 

If  I  disregard  the  other  forms  of  obarter-party 
and  simply  bad  to  apply  my  mind  to  this  form  of 
charter  party,  I  should  have  no  difficulty  in 
coming  to  the  conclusion  that  under  a  form  of 
charter-party  whioh  says:  "Oommission  at  2{ 
per  cent,  is  doe  on  shipment  of  the  cargo,"  that 
refers  and  can  only  refer  to  oommission  on  the 
freight  which  is  payable.  It  is  true  it  is  not 
ascertainable  untU  the  ▼easel  is  discharged,  bnt 
it  is  more  or  less  ascertainable  when  the  cargo  is 
in  fact  shipped  ;  and  I  hare  come  to  the  con- 
clusion that  the  fact  that  other  forms  of  charter- 
party  do,  when  they  mean  that  commission  is  to 
be  paid  not  only  on  the  freight,  but  also  on  the 
demurrage,  not  only  say  so, hut  say  bo  in  express 
terms,  so  far  from  that  being  an  argument  in 
favour  of  Mr.  Leek's  contention,  is  an  argument 
the  other  way. 

In  my  judgment  the  plaintiffs  are  right;  and 
is  to  be  paid  on  more  than  the 
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freight— that  is  to  say,  on  dead  freight  and  on 
demurrage— either  it  will  have  to  be  proved  that 
the  oaatom  haa  become  ■efficiently'  universal  for 
me  to  take  judicial  notice  of,  or  it  will  have  to 
turn  on  the  construction  of  the  particular  charter- 
party.  I  think  the  plaintiffs  are  right  in  this 
case,  and  my  judgment  must  be  for  them  for  the 
amount  claimed  with  oosts. 

The  defendants  appealed. 

Leek,  K.C.  and  B.  A.  Wright,  K.O.  for  the  defen- 
uKiit  8.— The  defendants  were  not  the  brokers, 
whose  interest  ceases  as  soon  as  th<*  charter  is 
effected,  bat  were  the  charterers,  and  commission 
is  payable  by  the  shipowners  on  all  sums  which 
they  receive  under  the  charter-party,  which 
inolude  demurrage  at  the  port  of  discharge.  It 
is  a  usual  form  in  a  charter-party  to  provide  that 
commission  ia  payable  on  freight,  dead  freight, 
and  demurrage,  and  the  claim  as  to  commission 
in  this  case  is  general  in  its  terms  and  means 
commission  on  freight  and  demurrage.  [They 
referred  to  Hill  v.  KUehing,  3  0.  B.  299.] 

MacKinnon,  KO.  and  W.  N,  Eatburn,  for  the 
plaintiffs,  were  not  oalled  upon. 

Nov.  6.— Pickpokd,  L.J.— I  think  this  appeal 
most  be  dismissed.  It  entirely  turns  upon  the 
construction  of  a  few  words  in  a  charter,  and 
Bailbache,  J.  has  expressed  so  clearly  the  opinion 
that  I  have  formed  upon  the  meaning  of  the 
words  that  I  see  no  use  in  my  repeating  his  judg- 
ment. 1  merely  add  that  I  accept  and  adopt  for 
my  judgment  in  this  matter  the  last  paragraph  of 
Bail  cache,  J.'s  judgment,  and  I  do  not  think  there 
is  any  use  in  my  occupying  time  in  repeating  it 
The  appeal  will  be  dismissed  with  oosts. 

Burns,  LJ.— I  Quite  agree.  It  seems  to  me 
the  view  taken  by  the  learned  judge  was  quite 
right.  As  I  understand  it,  his  view  is  that  where 
you  find  in  a  charter  a  clause  providing  for 
payment  of  commission,  without  any  special  words 
either  extending  it  or  limiting  it  in  any  way,  the 
inference,  in  the  absence  of  any  evidence  of 
custom,  is  that  the  commission  is  payable  on 
rams  which  become  payable  on  the  performance 
of  the  contract  and  not  on  any  extra  sums  which 
become  payable  as  compensation  for  non-perform- 
ance of  the  contract.  If  that  is  the  view  of  the 
learned  judge,  as  I  understand  it  to  be,  I  quite 
Librae  with  him. 

Sabgiht,  J.— I  am  of  the  same  opinion. 

Avveal  ditmufd 

k    Solicitors  :  for  the  plaintiffs,  William  A.  Crump 
'and  Son,   for  the  defendants,  BottereU  and 
Boeke. 


ree  (dated  the  11th  Aug. 
Majesty's  Prize  Court  m 


Jufctrlal  Committee  of  t&f  frttrg  Council. 

Oct.  23,  25,  and  Dae.  13, 1917. 

(Present :   The  Right  Hons.  Lords  Parkbb  of 
Waddmotoit,    S trams,    Wbknbuby,  Sir 
Samuil  Evans,  and  Sir  Akthuh  Ohashkll  ) 
Th«  LOtzow.  (a) 

OM  ATFMAU  PKOM  THB  PKIZK  OOUBT,  ■OTPT. 

Prize  Court — Cargo— Commercial  domidl  — Branch 
business  in  enemy  country— Purchase  for  branch 
in  allied  country— National  character. 

The  appellants  were  an  American  company  with 
branches  at  Hamburg  and  in  Japan,  The  Ham- 
burg branch,  on  instructions  from  the  Japanese 
branch,  bought  tor  them  aniline  dyes  from  named 
German  manufacturers.  The  dyes  were  paid  for 
by  a  draft  upon  the  Japanese  branch,  which  was 
negotiated  with  bankers  upon  the  security  of  the 
bills  of  lading  by  the  Hamburg  house.  The 
goods  were  shipped  on  the  131*  July  1914  from 
Hamburg  to  Japan  by  the  German  steamer  L. 
The  vessel  was  captured  at  sea  on  ihedth  Oct.  1914, 
ami  the  goods  wtre  condemned  by  the  Prize  Court 
at  Alexandria, 

Held,  that,  as  the  goods  were  not  the"  concerns  "  oj  the 
appellants'  German  branch,  they  were  not  liable  to 
confiscation  on  the  assumption  that  they 
enemy  property. 

APPBSX  against  a 
1916)  of  His  Britaz 
Egypt. 

The  appellants  were  the  American  Trading 
Company,  a  company  registered  in  the  United 
States,  with  branches  at  Hamburg  and  Toko- 
hama.  The  Japanese  branch  had  instructed  the 
Hamburg  branch  to  purchase  aniline  dyes  for 
them,  and  the  order  was  executed  and  the  goods 
shipped  out  to  Japan  by  the  German  steamer 
the  Luluow.  While  on  the  voyage  war  was 
declared,  and  the  Luleow  was  seizod  as  prize. 
The  judge  (Gator,  J.)  sitting  in  prize  at  Alex- 
andria condemned  the  dyes  as  enemy  property. 

O.  B.  Dunlop  and  Stenham  for  the  appellants. 

8ir  Gordon  Hewart  (S.-G.)  and  A.  T.  Carter  for 
the  respondent. 

The  facts  and  cases  referred  to  sufficiently 
appear  from  the  considered  judgment  of  their 
Lordships,  which  was  delivered  by 

Sir  Abthuz  Channkll  —This  is  an  appeal 
against  a  decree  dated  the  11th  Aug.  1916  of  His 
Britannic  Majesty's  Prize  Oourt  in  Egypt,  reject- 
ing  the  claim  of  the  appellants  to  certain  Roods 
seized  as  prize  on  board  the  German  steamship 
Lutsow,  and  pronouncing  that  the  goods  belonged 
at  the  time  of  seizure  to  a  house  of  business  in 
an  enemy  country,  and  as  such  were  liable  to 
confiscation,  and  condemning  the  same  as  good 
and  lawful  prize. 

The  American  Trading  Company,  whioh 
claimed  the  goods  u_e  owner,  is  an  American  com- 
pany registered  in  the  8tate  of  Maine,  in  the 
United  States  of  America.  The  head  office  of  the 
company  is  in  New  York.  Its  head  and  direction 
is  there,  and  its  shares  are  held  by  subjects  of 
the  United  States,  except  a  few  held  by  British 
subjects.  It  has  branch  offices  in  other  countries. 
The  Be  branches  are  not  incorporated  separately, 

<*)  B»pert*dby  W.  E.  B«id,  K«q.,  B*rrUi«r-»t-I>w. 
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and  are  in  no  way  separate  firms  or  entities. 
They  are  merely  places  where  the  business  of  the 
company  is  carried  on  by  employees  of  the  com- 
pany. The  branches  kept,  of  course,  separate 
accounts  of  the  transactions  of  the  branch,  and 
they  seem  also  to  hare  kept  some  account  or 
estimate  of  the  profits  made,  or  conventionally 
assumed  to  hare  been  made,  by  the  work  of  the 
branch.  This  was  mere  book-keeping,  for  all 
profits  earned  anywhere  were  for  account  of  the 
company,  and  all  property  was  the  property  of 
the  company.  Suoh  accounts  of  profits  are  usual 
and  almost  necessary  in  suoh  oases.  The  head 
office  requires  to  know  how  the  branches  are 
doing  to  guide  them  as  to  continuing  and  develop- 
ing or  discontinuing  the  branob.es,  and  very 
commonly,  and  possibly  in  the  present  oase,  the 
managers  of  the  branches  are  remunerated  by  a 
percentage  on  the  profits  of  the  branch.  The 
company  had  and  have  a  branch  at  Yokohama, 
and  before  the  war  had  one  at  Hamburg.  On 
the  outbreak  of  the  war  something  was  done  in 
the  direction  of  discontinuing  the  business  at 
Hamburg,  and  one  of  the  questions  in  the  court 
below  and  on  the  appeal  is  as  to  the  effect  of 
what  was  so  done.  The  learned  judge  below  has 
held  on  the  facts  pro  red  before  him  that  the 
appellants  had  not  acted  with  reasonable  prompti- 
tude in  winding-up  their  bosiness  at  Hamburg, 
which  they  prof  eased  to  be  doing,  and  that  they 
must  be  considered  to  hare  been  after  the  com- 
mencement of  the  war  and  at  the  date  of  the 
seizure  of  the  goods  and  down  to  the  time  of  his 
jadgment  continuing  to  ha vo  a  house  of  business 
and  to  trade  in  Germany. 

This  finding,  if  it  stands,  brings  the  appellant 
company  within  a  rule  of  international  law: 
that,  although  it  is  a  neutral  company,  it  is  liable 
to  be  treated  as  an  enemy  for  some  purposes,  and 
that  some,  although  of  course  not  all,  of  its 
property  may  be  treated  as  enemy  property. 
When  the  present  appeal  was  argued  there  was 
pending  before  the  Board  the  appeal  in  The  Anglo- 
Mexican  (ante,  p.  260;  (1918)  A.  0.  422),  which 
appeared  to  involve  some  questions  arising  on 
that  rule,  and  their  Lordships  have  reserved 
judgment  in  this  case  until  that  oase  was  dis- 
posed of.  That  judgment  has  jast  been  delivered, 
and  various  points  on  the  rule  in  question  have 
been  dealt  with.  The  principal  question  on  this 
appeal  is,  however,  one  which  in  that  oase  was 
abandoned,  viz.,  whether  the  goods  of  the  appal- 
lanta  seized  on  the  Lu'xow  come  within  the 
category  of  goods  which  are  liable  to  be  con- 
demned as  enemy  property  by  reason  of  the 
appellants  having  so  continued  to  carry  on  busi- 
ness in  Germany.  In  the  oases  which  establish 
the  rule,  the  property  liable  to  be  treated  as 
enemy  property  is  described  in  words  which  vary 
somewhat,  and  which  are  often  rather  vague. 

In  The  Portland  (3  Oh.  Bob.,  41)  Lord  Stowell 
speaks  of  "  the  property  of  a  merchant  embarked 
in  that  trade,"  meaning  the  trade  in  the  enemy 
country,  and  further  down  in  the  judgment,  at 
p.  44,  says: — "I  know  of  no  case  nor  of  any 
principle  that  could  support  suoh  a  position 
as  this :  that  a  man  having  a  house  of  trade 
in  the  enemy's  country  as  well  as  in  a  neutral 
country  should  be  considered  in  his  whole  con- 
cerns as  an  enemy  merchant,  as  wall  in  those 
which  respected  solely  his  neutral  house  as  in 
those  which  belonged  to  bin  belligerent  domicil." 


mnon  oi  tue  property  concerned  in  toe  ci 
the  enemy  as  is  connected  with  his  resic 
and  again,  "as  to  property  engaged  in  th 
meroe  of  the  enemy  " ;  and  Marshall,  C.J., 


Again,  in  The  Jong*  Klaetina  (5  Oh.  Bob.,  297): 
"  A  man  may  have  mercantile  oonoerns  in  two 
countries,  and  if  he  acts  as  a  merchant  of  both, 
he  must  be  liable  to  be  considered  as  a  subject  of 
both  with  respect  to  transactions  originating 
respectively  in  those  countries." 

In  The  Venue  (8  Oranoh,  252)  there  occur  in 
the  judgment  of  the  majority  the  expressions  "  so 
muoh  of  the  property  oonoerned  in  the  trade  of 

dence," 
the  com- 
atthe 

his  dissenting  judgment  in 
that  oase,  says  that  he  concurred  in  so  muoh  of 
the  judgment  of  the  majority  "as  attaches  a 
hostile  character  to  the  property  of  an  American 
citizen  continuing,  after  the  declaration  of  war,  to 
reside  and  trade  in  the  oountry  of  the  enemy." 
Recently,  Sir  Samuel  Evans,  in  The  Manningtry 
(1916)  P.  829),  says  "if  a  person  be  a  nartner  in 
a  house  of  trade  in  an  enemy  oountry,  he  is,  as  to 
the  oonoerns  and  trade  of  that  bouse."  to  be 
deemed  an  enemy,  for  which  he  refers  to  Pratt's 
edition  of  "  Story/'  p.  60,  where  that  expression 
is  to  be  found.  Wheaton  (Dana's  edition,  p.  33) 
states  the  proposition  thus :  "  The  property  of  a 
house  of  business  established  in  the  enemy 
oountry  is  considered  liable  to  capture  and  con- 
demnation as  prize."  Hall,  in  his  Treatise  on 
International  Law,  following,  apparently,  The 
Jong*  Klaetina  {sup.),  states  the  proposition  as  to 
a  trac 
as  a 

country  in  which  a 
originated. 

In  order  to  see  whether  the  goods  seized  on  the 
Lutzov,  and  which  were  beyond  doubt  the  ] 
of  the  appellant  company, 
the  branch  business  of  the  appellants  at  Ham- 
burs  as  to  be  liable,  upon  the  assumption  that 
the  business  of  that  branch  was  continued  after 
the  war  began,  to  be  condemned  as  enemy 
property,  it  is  necessary  to  see  what  is  to  be 
found  in  the  record  as  to  the  actual  dealings  with 
those  goods. 

They  consisted  of  a  large  number  of  packages 
containing  aniline  dyes  made  in  Germany.  The 


to  the  Hamburg  branch  telling  them  to  order 
these  goods  from  named  German  manufacturers, 
the  Ohemikalien-Werk  Griesheim  Limited  Com- 
pany, Grieaheim.  Specimens  of  the  various 
documents— that  is,  the  so-called  orders  given  by 
the  Japan  branch,  the  confirmations  of  those 
orders  by  the  Hamburg  house,  the  invoices  by  the 
Ohemikalien-Werk  to  the  Hamburg  house,  the 


invoioes  by  the  Hamburg  house  to  the  Japanese 
house,  and  the  bills  of  lading  an  in  the  record, 
pp.  27  to  38.  As  the  documents  selected  to  be 
copied  are  specimens  only,  the  exact  dates  of  each 
of  the  orders  do  not  appear,  bat  they  seem  to 
have  been  sent  off  by  Japan  in  Nov.  and  Deo. 
1913  ;  they  were  confirmed  by  Hamburg  in  doe 
course,  and  the  orders  were  given  to  the  Ohemi- 
kalien-Werk, who  apparently  executed  the  orders 
by  about  June  1914,*and  the  goods  were  shipped 
on  the  Luleow  by  the  13th  July  19H,  the  date  of 
the  bills  of  lading.  The  so-called  orders  wen 
in  a  form  in  which  they  might  have  been  if  the 
branches  were  separate  and  independent  firms  or 
companies  carrying  on  separate  trading  but  doing 
business  together  on  joint  account  according  to  a 
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fact,  of  course,  the?  operated  merely  aa  directions 
by  one  employee  of  the  company  to  another  as  to 
work  to  be  done  for  their  common  employer*. 
They  directed  that  the  goods  should  be  "  invoiced 
at  coat  for  division  of  profits  according  to  new 
rales,"  and  stated  that  "  financing  was  required 
for  months"  [no  in  the  specimen  in  the 
record],  and  that  the  drafts  by  Hamburg  on 
Japan  were  to  be  arranged  accordingly.  The 
"new  rules"  referred  to  are  not  copied  in  the 
record  or  explained  by  any  eridenoe.  They  doubt- 
less were  rules  ,of  the  company  providing  for  the 
mode  of  making  out  the  estimate  of  the  profits 
of  each  branch  in  oases  where  business  was  done 
partly  by  one  branch  and  partly  by  another.  It 
is  not  qnite  easy  to  see  from  the  doeaments  copied 
on  the  record  how  much  is  the  original  document 
snd  how  much  a  note  subsequently  made  on  it, 
nor  is  it  easy  to  trace  the  sums  paid,  as  the  doea- 
ments copied  are  specimens  only,  bat  it  seems 
that  the  Ghemikalien-Werk  were  paid  on*  the 
27th  July  1914  for  the  goods  shipped  on  the  13th 
July  1914  by  money  raised  by  negotiating  with  the 
Hong  Kong  and  Shanghai  Banking  Corporation 
a  draft  dated  the  27th  July  1914,  drawn  by  the 
appellants'  Hamburg  branch  on  their  branch  in 
Japan,  payable  to  the  order  of  the  bank  at  four 
months  sight  This  was  done  under  a  letter  of 
credit  obtained  either  by  the  Japanese  branch  or 
by  the  head  office  of  the  appellants;  and  as 
security  to  the  bank  for  the  acceptance  and  pay- 
ment by  the  Japanese  bouse  of  this  draft  the 
bills  of  lading,  dated  the  13th  July,  were  indorsed 
to  and  handed  to  the  bank.  As  this  was  all  in 
time  of  peace,  there  is  no  question  here  of  any 
trading  with  an  enemy  in  respect  of  these  goods, 
nor  is  it  possible  to  say  that  the  goods  were  in 
any  way  tainted.  It  is  only  as  enemy  property  at 
the  date  of  the  capture  that  they  can  be  con- 
demned, if  at  all. 

The  draft  and  the  bills  of  lading  arrived  in 
Japan  in  September,  and  on  the  28th  Sept  the 
draft  was  accepted.  On  either  the  6th  or  the 
8th  Oct  (the  dates  of  the  indorsements  as  copied 
in  the  reoord  are  not  quite  dear)  the  bank  handed 
to  the  appellants'  Japanese  branch  the  bills  of 
lading,  indorsing  them  to  their  order,  in  exchange 
for  a  letter  of  trust  agreeing  to  hold  the  bills  of 
lading  and  the  goods  if  received,  and  their 
proceeds  if  sold,  in  trust  for  the  bank,  until  the 
acceptance  was  met  At  some  time  or  other  this 
letter  of  trust  was  cancelled,  but  it  seems  quite 
clear  that  on  the  15th  Oct,  when  the  Lutatne  was 
captured,  the  bills  of  lading,  duly  indorsed,  were 
in  Yokohama  in  the  actual  custody  of  the 
bank  and  at  the  disposal  of  the  appel- 
lants* branch  there  subject  only  to  the 
bank's  lien,  or  else  they  were  in  the 
actual  possession  of  the  branch  on  the  terms  of 
the  letter  of  trust  It  has  not  been  suggested 
and  could  not  be  maintained  that  the  acceptance 
of  the  draft  drawn  on  the  Japanese  branch  by 
the  Hamburg  branch  although  after  the  war 
began  ooald  be  a  dealing  with  the  enemy  by  an 
ally  of  Great  Britain  which  would  justify  the 
condemnation  of  the  goods.  It  was  obviously 
a  dealing  only  with  the  bank  who  were  the  holders 
both  of  the  draft  and  of  the  bills  of  lading,  and, 
moreover,  the  transaction  was  done  in  pursuance 
of  engagements  entered  into  bond  fide  before  the 
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On  the  outbreak  of  war  the  appellants  were 
entitled  to  save  themselves  from  being  treated  by 
Great  Britain  and  her  allies  as  an  enemy  in 
respect  of  their  German  branch  by  promptly 
ceasing  to  carry  on  trade  in  Germany,  and  if  for 
the  purpose  of  doing  so  they  removed  from 
Germany  by  sea  any  property  they  then  had  in 
Germany  it  would  during  its  transit  for  that 
purpose  be  free  from  seizure  and  condemnation 
as  enemy  property.  They  bad,  of  course,  similar 
rights  as  to 'their  Japanese  branch  if  they  bad 
been  afraid  of  being  treated  by  Germany  as  an 
enemy  in  respect  of  that  bat  this  risk  they  seem 
to  have  disregarded. 

The  executive  committee  of  the  appellants  did, 
on  the  25th  Aug,,  resolve  to  olose  the  Hamburg 
office,  "  as  soon  as  it  can  be  done  without  serious 
loss  on  the  company  through  liquidation  of  stocks 
on  hand.  Ac."  They  acted  on  this  resolution  so 
far  as  not  to  do  any  new  business  except  in  one 
small  transaction  said  to  have  been  done  by  the 
manager  by  inadvertence  and  in  contravention  of 
orders  of  his  superiors.  They  proceeded,  however, 
very  slowly  in  the  liquidation  of  their  affairs,  being 
apparently  afraid  of  the  serious  loss  they  baa 
contemplated  as  possible.  They  seem  to  have 
removed  nothing  from  the  country.  They  did 
materially  reduce  their  stock,  but  at  the  date  of 
the  seizure  of  the  goods  in  question,  and  at  the 
time  (the  11th  Aug.  1916)  when  the  judge  of  the 
court  delivered  his  final  judgment  in  this  case, 
after  having  adjourned  it  for  further  evidence  of 
what  the  company  were  doing,  and  having  got 
that  further  eridenoe  they  were,  in  the  opinion  of 
the  learned  judge,  still  carrying  on  trade  in 
Germany  to  some  extent  That  being  a  finding 
of  fact,  their  Lordships  would  not,  even  although 
the  same  materials  are  before  them  as  were  before 
the  learned  judge,  interfere  with  it  unless  it  were 
in  their  opinion  clearly  wrong.  On  the  whole 
their  Lordships  are  inclined  to  the  opinion  that 
the  view  of  the  learned  judge  below  on  this  point 
was  right  but  having  regard  to  their  opinion  on 
another  point  of  this  case,  it  is  not  necessary  to 
decide  this.  This  judgment  is  based  on  the 
assumption  that  the  judge  was  right  in  his  view 
that  the  appellants  had  not  so  acted  as  to  free 
themselves  from  the  imputation  of  continuing  to 
trade  in  Germany  after  the  declaration  of  war. 
Does  that  make  the  goods  on  the  Lulunc 
goods  whioh  the  appellants  must  be  considered 
to  own  as  Germans  and  not  as  neutrals  P  The 
goods  were,  of  course,  not  the  property  and  never 
had  been  the  property  of  the  Hamburg  branch  as 
snob  ;  in  fact  and,  even  if  that  branch  had  been  a 
separate  firm  or  entity,  it  is  by  no  means  clear 
that  these  goods,  bought  as  they  were  on  direotions 
coming  from  Japan,  whioh  in  that  case  would 
have  been  properly  called  orders  to  buy  for  Japan, 
would  ever  hare  been  the  property  of  that  firm  at 
Hamburg.  The  direotions  they  received  were 
specific,  both  as  to  the  goods  to  be  bought,  and 
as  to  the  firm  from  which  they  were  to  be  bought 
They  might  hare  been  merely  agents  to  buy,  and 
the  property  might  have  vested  not  in  them  but 
in  their  principals.  The  adventure  was  the  selling 
in  Japan  of  goods  to  be  obtained  from  Germany, 
for  which  the  Japanese  agents  of  the  appellants 
bad  either  found  purchasers  or  had  ascertained 
that  there  was  a  market.  The  first  origin  of  the 
matter  was  in  Japan.  The  agents  of  the  appel- 
lants who  carried  on  trade  for  the  appellants  in 
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,  under  the  name  of  a  branch 
certainly  the  person ■  who  arranged  the  teruc 
pnrohaae  from  the  Chemikalien-Werk,  and  it 
by  their  act  that  the  property  in  the  goods  became 
vested  in  the  appellants,  bat  they  had  nothing 
further  to  do  with  the  matter.  They  arranged 
as  agents  the  details  of  the  finance,  bat  advanced 
no  money,  noting  under  a  letter  of  oredit  not 
obtained  by  ibem ;  and  before  the  war  broke  oat 
they  had  parted  with  all  control  over  the  goods. 
They  bad  indorsed  the  bills  of  lading  and  handed 
them  over,  not  indeed  with  the  intention  of 


subject  only  to  some  book-keeping  oredit  in  their 
favour  of  a  share  of  profits  in  consideration  of  the 
work  they  had  done. 

II  has  been  suggested  that  a  test  whether  these 
goods  were  "  concerns  "  of  the  German  branch 
would  be  whether  they  would  be  assets  of  the 
branch  if  it  had  become  bankrupt  at  the  date  of 
the  seizure.  Bat  on  the  facts  the  goods  could 
not  have  been  assets.  There  might  have  been  a 
claim  possibly  for  some  share  of  profit  out  of  the 
transaction,  but  the  trustee  in  snob  a  bankruptcy 
would  not  get  the  general  property  in  the  goods, 
which  is  the  only  thing  seizable  in  prize:  (see  The 
Odessa,  114  L.  T.  Rep.  10:  (1916)  1A.O.  145). 

If  on  the  15th  Oct.  the  Germans  had  seized 
these  goods  and  claimed  to  have  them  condemned 
as  prize  as  being  the  property  of  persons  liable 
to  be  treated  as  Japanese  enemies  they  would 
seem  to  have  had  a  stronger  case  than  the  British 
captors  have.  The  fact  that  the  goods  were  on 
a  German  ahip  undoubtedly  raises  a  presumption 
against  the  claimants,  bat  the  claimants  have 
dearly  shown  that  the  real  and  true  ownership  of 
these  goods  was  neutral  In  their  Lordships' 
opinion  the  dealings  with  the  goods  seized  on  the 
Liit%ow  by  the  appellants  and  their  branches  were 
bond  fide  from  the  beginning  to  the  end,  and  the 
only  British  complaint  against  tbem  is  want  of 
promptness  in  closing  their  trade  in  Germany.  The 
rule  as  to  concerns  of  a  foreign  trade  is  somewhat 
vague,  but  a  careful  examination  of  the  dealings 
with  these  particular  goods  does  not  seem  to  bring 
them  within  the  fair  meaning  of  the  expressions 
used  or  to  make  the  ownership  of  them  liable  to 
be  treated  as  German  by  reason  of  the  appellants 
continuing  some  trade  in  Germany  after  the  war 
had  begun.  If  any  nationality  other  than  its  own 
were  to  be  attributed  to  the  appellant  company  as 
owner  of  these  goods  it  would  be  a  Japanese 
nationality  rather  than  a  German.  They  were 
more  the  concerns  of  the  Japanese  than  of  the 
German  branch,  and  the  transaction  had  really 
originated  in  Japan,  although  the  title  to  the 
goods  bad  originated  in  Germany.  On  the  view 
their  Lordships  take  of  tbe  facts,  it  is  unnecessary 
on  this  appeal  to  express  any  opinion  on  any  other 
question.  Their  Lordships  will  therefore  humbly 
advise  His  Majesty  that  tbe  appeal  should  be 
allowed  with  costs  of  the  appeal.  It  is  not  a  case 
for  damages  or  costs  in  the  court  below. 


Solicitor  for  tbe  appellants,  O.  L.  Lepper. 
Solicitor  for  the  respondent,  Treasury  Solicitor. 


Nov.  8,  9.  and  Dee.  17, 1917. 


(Present :  The  Bight  Hons.  Lords  Pa 
Waddixoton,  Sumhbb,  and  Wi 

Thk  Hillkbod.  (a) 

ON  APPEAL  FROM  THK  PRIZB  COURT,  ENGLAND. 

Prize  Court — Neutral  ahip — Contraband  cargo — 
Neutral  port  of  delivery— Inference  of  enemy 
destination— Condemnation  of  ship. 

A  neutral  ship  fully  loaded  with  a  contraband  cargo 
had  papers  which  purported  to  show  that  the  cargo 
belonged  to  a  neutral  subject  and  was  defined  for 
a  neutral  country.  While  at  sea  the 
stopped  and  ordered  to  proceed  to  an , 
where  the  ship  and  cargo  were  seized. 

The  President  condemned  both  cargo  and  ship.  Be 
found  upon  the  facts  that  the  cargo  did  not  belong 
to  the  claimant,  but  had  been  acquired  and  shipped 
for  Germany.  And  he  condemned  the  ship  upon 
two  grounds—  (1)  that,  as  the  contraband  goods 
exceeded  half  the  entire  cargo,  the  rule  la  d  down 
in  Toe  M*r*caibo  (115  L.  T.  Rep.  639;  (1916) 
P.  284)  applied,  and  the  shipowners  were  to  be 
presumed  to  be  parties  to  the  ulterior  destination; 
and  (2)  because  in  the  absence  of  explanation  by 
the  shipowners,  the  conclusion  from  the  facts  woe 
clear  that  they,  as  reasonable  men,  knew  that  this 
business  was  not  the  ordinary  kind  of  importation 
and  did  not  need  and  did  not  choose  to  ask  ques- 
tions, as  they  were  themselves  directly  associated 
with  the  cargZ  owner  in  an  attempt  to  convey  the 
cargo  to  the  enemy. 

Held,  that  the  decision  appealed  from  was  right. 

The  Hakan  (ante.  p.  161,  117  /..  T.  Rep.  619; 

(1918)  A.  C.  148)  applied. 
Decision  of  Evans,  P.  affirmed. 

Appeal  from  a  decree  of  Sir  Samuel  Evans,  P. 
(dated  the  22nd  Aug  1916),  pronouncing  that  a 
cargo  of  about  730.000  gallons  of  oil,  ex  the 
steamship  Hillerod,  was  absolutely  contraband, 
with  an  enemy  destination  and  belonged  to  enemy 
owners,  and  that  the  Hillerod  and  cargo  were 
subject  to  confiscation,  and  condemning  the  ahip 
and  the  proceeds  of  the  sale  of  the  cargo  as  good 
and  lawful  prize. 

The  appeal  as  to  the  ahip  was  brought  by 
Brix-Hansen  and  Co.,  a  firm  consisting  of  two 
partners,  both  Danish  subjects,  who  carry  on 
boaineas  as  shipowners  and  ahipbrokeraat  Copen- 
hagen, and  at  to  the  cargo  by  J.  Wester  berg. 

The  question  on  appeal  was  whether  the 
evidence  justified  the  inferenoe  drawn  by  the 
learned  president  that  the  cargo  was  absolutely 
contraband,  with  an  enemy  destination,  and 
belonged  to  enemy  owners,  and  if  so,  whether 
the  ahip  was  subject  to  confiscation  *nd  ought  to 
have  been  condemned. 

The  Hillerod  was  bound  from  Philadelphia  to 
Trondbjem  and  Gothenberg  with  a  cargo  of 
lubricating  oil.  She  was  stopped  at  sea  and 
ordered  to  proceed  to  Kirkwall,  where,  on  the 
16  th  Nov.  1915,  the  ahip  and  cargo  were  seized. 
Lubricating  oil  was  declared  to  be  absolute 
contraband  on  the  11th  March,  1915. 

The  cargo  was  claimed  by  J.  Weafcerbsrg,  a 
Swede  by  birth,  naturalised  in  the  United  States, 
who  was  at  the  time  in  question  consular  agent 
»t  Malmii.  in  Sweden.    Hi.  name  appeared  upon 
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the  billB  of  lading  as  a  consignee,  and  in  the 
charter-party  produced  by  the  master  (the 
genuineness  of  which  was  donbted  by  the  British 
authorities  when  the  vessel  was  searched  at 
Kirkwall)  he  appeared  as  the  charterer. 

L.  C.  Thomas  for  the  appellant  Westerberg. 
Sir  Erie  Richard*.  K  G.  and  C.  B.  Dutdop  for 
the  appellants  Brix-Hansen  and  Oo. 

Bir  Frederick  Smith  (A.-Q.)  and  D.  8teph*%$  for 
the  respondent,  the  Procurator-General. 

The  considered  judgment  of  their  Lordships 
was  delivered  by 

Lord  SoHNiB, — Oa  the  4th  Nov.  1915  the 
Danish  steamship  Hillerod,  bound  from  Phila- 
delphia to  Trondhjem  and  Gothenburg  with  a 
cargo  of  lubricating  oil,  was  stopped  in  latitude 
j8. degrees  28  minutes  N.  and  longitnde  17  degrees 
4  minutes  W.  by  H.M.8.  Teutonic,  and  was  sent 
into  Kirkwall.  Ultimately  both  ship  and  cargo 
were  condemned  in  prize  by  the  learned  Presi- 
dent, from  whose  judgment  the  present  appeals 
are  brought  by  Mr.  Joseph  Westerberg,  of 
Malmu,  claiming  the  cargo,  and  Messrs.  Brix- 
Hansen  and  Co.,  of  Copenhhgen,  claiming  the 
ship  herself.  The  ship  is  now  represented  by  a 
bond  for  47,5002.  In  Aug.  1915  Messrs.  Brix- 
Hansen  and  Co.  resold  her,  about  fire  weeks  after 
they  bought  her,  to  Dampskibsselskabet  Atlanter- 
ha  vet  A/3,  of  Copenhagen,  and  they  in  turn  resold 
her  in  about  two  months  to  Messrs.  Finn  Friis 
and  0.  O.  Lund,  of  Dram  men,  who  gave  the  bond. 
Her  price  at  the  end  of  Jane  1915  was  30,7501. 

The  Hillerod  was  a  steamer  of  2942  tons  gross 
and  1913  net,  twenty-tbree  years  old,  built  at  West 
Hartlepool,  and  recently  Greek-owned.  In  addi- 
tion to  documents  relating  to  the  ship,  there  were 
found  on  board  of  her,  when  she  was  detained,  a 
charter-party,  captain's  copies  of  two  bills  of 
lading,  a  manifest,  and  a  certificate  by  the  con- 
signee of  the  cargo  that  it  was  purchased  for  con- 
sumption in  Norway  and  Sweden  and  would  not  be 
re-exported  directly  or  indirectly  from  Norway  or 
Sweden.  Lubricating  oil  was  then  an  article  of 
industrial  consumption  in  both  Norway  and 
Sweden,  bat  there  was  no  lack  of  lubricants  there. 
On  the  other  hand,  the  shortage  in  Germany  was 
very  acute, particularly  in  the  case  of  suoh  oil  as 
the  HilUrod  carried.  Since  the  outbreak  of  the 
war  its  price  in  Germany  had  multiplied  between 
seven  and  eight  times.  There  can  be  no  doubt 
that  large  quantities  of  lubricating  oil,  imported 
into  Norway  and  Sweden,  were  being  re-exported 
to  Germany,  or  that  the  traffic,  when  successful, 
was  lucrative  and  worth  some  risk  to  all  con- 
cerned- In  both  bills  of  lading  Mr.  Joseph 
Westerberg  was  named  as  the  consignee ;  one 
provided  for  the  delivery  of  1000  barrels,  contain- 
ing 49,615  gallons  of  refined  lubricating  petro- 
leum, at  Trondbjem,  and  the  other  for  the 
delivery  of  13,665  barrels,  containing  680.504 
gallons,  at  Gothenburg,  in  each  oase  against 
payment  of  freight  *  on  discharge  in  accordance 
with  charter- party."  The  charter- party  ( which  is 
not  fully  set  out  in  the  record)  was  in  English, 
and  was  made  between  Mr.  Westerberg  and  the 
Dampskibsselskabet  Sjolland,  of  Copenhagen,  for 
whem,  apparently,  Messrs.  Brix-Hansen  and  Oo. 
act,  and  in  whose  name  the  bill  of  sale  was  taken. 
It  provided,  rather  ungrammatically,  that  the 
HiUerod,  or  substitute,  now  lying  at  Liverpool, 
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after  having  completed  a  voyage  from  England 
to  Sweden  and  Denmark  and  return  to  England, 
should  "  proceed  to  one  charterer's  option,  two 
loading  porta  between  BoBton  and  Philadelphia," 
and  there  load  a  full  cargo  of  oil  in  barrels  and 

Srooeed  to  Drontheim  and  thereafter  to  Gotben- 
urg  for  disoharge.  The  charterer  had  the  option 
of  cancelling  the  charter  if  the  ship  was  not  ready 
to  load  on  or  before  the  1st  Oct.  The  cargo  was 
to  be  taken  from  alongside  the  steamer  at  the 
ports  of  disoharge  at  merchant's  risk  and  expense. 
The  ship  was  to  be  consigned  to  the  charterer's 
agents  at  the  ports  of  discharge,  and  they  were  to 
pay  the  oosts  of  discharging,  pilotage,  ana  all  port 
charges,  and  to  provide  an  agent  for  Custom  House 
business  at  their  expense.  Lay  days  at  port  of 
disoharge  were  to  commence  on  the  day  following 
receipt  by  charterer's  agents  of  captain's  written 
notice  of  readiness,  discharging  in  fifteen  running 
days,  Sundays  and  holidays  excepted.  If  the  cargo 
was  not  discharged  within  the  stipulated  time,  the 
charterer  was  to  pay  demurrage  at  the  rate  of  1001. 
per  running  day.  Bills  of  lading  were  to  be  ■  issued 
to  name  of  consignees"  (though  no  consignee 
was  named  in  the  charter),  and  were  not  to  be 
made  out  to  order.  The  master  was  to  have  a 
lien  on  the  cargo  for  all  freight  and  demurrage. 
The  charterer  was  to  undertake  to  provide  and 
forward  certificate,  duly  legalised,  from  receivers 
of  the  cargo,  that  no  transhipment  of  the  cargo 
will  take  place.  Finally,  the  provision  as  to 
freight;  which  was  inserted  after  the  description 
of  the  voyage  and  the  stipulation  for  delivery 
of  the  cargo  as  customary,  ran  as  follows :  "  In 
consideration  whereof,  the  vessel  shall  be  paid 
freight  ae  follows:  lump  sum,  300,000  kroner, 
Danish  currency  *' ;  and  there  was  a  clause  pro- 
viding for  ocas  or  of  the  charterer's  liability 
when  the  cargo  was  shipped. 

Both  Mr.  Westerberg  and  Messrs.  Brix-Hansen 
and  Oo.  filed  affidavit*,  the  former  in  answer  to 
interrogatories.  Both  disclosed  a  certain  number 
of  documents.  Their  admissions  are  remarkable, 
but  their  Lordships  are  inclined  to  think  that 
their  omissions  are  more  remarkable  still. 

Mr.  Westerberg  was  by  birth  a  Swede.  At  the 
age  of  twenty- seven  he  became  a  citizen  of  the 
United  States  of  America  and  resided  at  Chicago, 
Illinois,  "engaged  in  the  practice  of  the  law,"  till, 
at  the  age  of  fifty -two,  he  was  appointed  American 
consular  agent  at  Malm  6,  in  Sweden,  where  he 
entered  upon  his  duties  in  Dec.  1913.  The  duties 
of  this  office  not  apparently  occupying  the  whole 
of  his  time,  he  proposed  to  carry  on  business  also 
as  an  importer  of  American  goods,  bnt  down  to 
June  1915  he  had  not  entered  into  any  actual 
transactions  either  in  petroleum  or  in  anything 
else.  In  Jane  1915  Consul  Westerberg  conceived 
the  idea  of  importing  American  petroleum  into 
Scandinavia.  He  did  not  do  things  by  halves. 
His  first  venture  was  to  be  a  whole  shipload,  and 
it  involved  over  40,0001.  With  such  spirit  did  he 
plunge  into  it  that  he  ohartered  the  ahip  before 
he  bad  so  muoh  as  begun  to  negotiate  for  a  cargo. 
Nor  did  he  go  about  the  matter  by  the  somewhat 
tedious  processes  of  mercantile  correspondence. 
He  sent  an  agent  to  America  to  buy  the  oil  and 
he  found  the  ship  and  negotiated  the  charter  in 
his  own  person.  There  was  a  Mr.  H.  0.  Hansen, 
who  lived  at  an  hotel  in  Stockholm,  the  Hotel 
Terminus,  and  Consul  Westerberg  gave  this 
gentleman  by  word  of  mouth  full  power  and 
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authority  to  act  for  him.  They  aeem  to  have 
had  entire  trust  in  one  another,  for  Mr.  Hansen 
received  no  written  instructions  or  credentials, 
and  for  hie  part  was  content  to  engage  himself 
in  extensive  transactions  in  the  United  States 
in  fall  reliance  on  the  consul's  mere  word. 
Mr.  Hansen  departed  for  New  Tork  in  the  latter 
part  of  June. 

The  firm  of  shipbrokers  with  whom  Mr. 
Westerberg  dealt  were  Messrs.  Brix-Hansen 
and  Co.,  of  Copenhagen.  It  is  suggested  that 
there  was  some  relationship  or  connection  between 
Mr.  H.  0.  Hansen  and  Mr.  Brix-Hansen,  but  their 
Lordships  attach  no  importance  to  this.  They 
might  have  been  brothers  and  yet  not  have  been 
friends,  nor  does  their  common  patronymic 
necessarily  indicate  that  they  were  even  com- 
patriots. Here  too  tbe  consul  eschewed  corre- 
spondence and  carried  on  his  negotiations 
verbally,  it  would  seem  in  Copenhagen,  till  the 
-2nd  June.  Presumably  the  American  consulate 
at  Malmo  was  not  busy  at  the  time.  Mr. 
Westerberg  swears  that  tbe  charter  was  signed 
on  the  22nd  Jane.  Mr.  Stannow,  a  partner  in 
Messrs.  Brix-Hansen  and  Co.'s  firm,  gives  the 
date  as  on  or  aboot  the  22nd  June.  The  document 
itself  bears  date  tbe  22nd  June,  but  from  tbe 
other  documents  it  is  plain  that  the  true  date 
cannot  be  earlier  than  the  24th  June.  On  the 
22nd  Jone  Messrs.  Brix-Hansen  and  Co.  wrote 
from  Copenhagen  to  Mr.  Westerberg  at  Malmo. 
"  Hereby  we  beg  to  confirm  tbe  fixture  of  steam- 
ship HiUerod,"  setting  out  the  essential  terms, 
and  adding,  "we  shall  to-morrow  send  you 
charter."  This  letter  is  acknowledged  by  Consul 
Westerberg,  from  Malmo,  on  the  following  day. 
The  letter  in  which  the  oharter  was  sent  is  not 
forthcoming,  and  indeed  Mr.  Westerberg's  case 
is  that  the  oharter  was  signed  by  both  parties  at 
Copenhagen.  Assuming  this  to  be  so,  a  curious 
incident  then  took  place. 

According  to  the  "fixing"  letter  of  the 
22nd  June  freight  was  "payable  when  the 
steamer  is  ready  to  lead,"  which  could  not  be 
for  another  three  months  or  so.  Mr.  Westerberg 
swears  that  on  tbe  24th  June  he  paid  to  Messrs. 
Brix-Hansen  and  Co.  300,000  kroner  in  cash  for 
the  freight  of  the  HiUerod,  and  he  produces  their 
receipt,  in  which  they  undertake  to  pay  5  per  cent, 
interest  on  the  money  "till  tbe  ship  is  cleared  on 
the  loading  place,"  and  declare  that  they  are 
depositing  at  the  same  time  as  security  the 
Hxllerod't  insurance  policy.  The  document  seems 
to  imply  a  promise  to  repay  the  money  in  some 
event,  but  what  that  event  may  be  is  not  stated. 

No  explanation  of  this  transaction  was  vouch- 
safed by  anybody.  Consul  Westerberg  bad  the 
letter  of  the  23rd,  which  postponed  his  obligation 
to  make-  payment  of  the  freight  until  the  ship 
should  be  ready  to  load;  nevertheless,  without 
any  request,  so  far  as  the  evidence  shows,  and 
without  any  advantage  to  himself,  except  5  per 
cent,  interest,  he  anticipated  his  obligation  and 
paid  over  16,500i.  in  oaah.  There  is  neither 
document  nor  affidavit  to  explain  how  he  came  to 
have  this  sum  available.  He  may  have  had  the 
money  by  bim ;  he  may  have  realised  investments. 
It  may  have  represented  those  savings  of  his 
active  years,  with  which  he  bad  proposed  to 
support  the  evening  of  his  days  in  the  land  of  his 
birth  and  in  the  service  of  the  land  of  his 
On  the  other  hand,  the 


have  been  furnished  by  some  third  party,  whose 
interest  in  the  venture  was  more  active  than  his 
own.  Mr.  Westerberg's  evidence  inevitably  raises 
the  question  and  deliberately  leaves  it  un- 
answered. 

Here  ends  the  consul's  active  participation  in 
the  matter,  but  the  transactions,  whioh  took 
place  in  the  United  States,  as  it  is  alleged, 
on  his  behalf,  are  equally  puzzling.  Mr.  H.  C. 
Hansen  bought  the  oil  from  the  Pure  Oil  Com- 
pany of  Philadelphia  about  the  29th  July.  The 
terms  were  net  cash,  not  bills,  against  documents. 
The  invoices  were  made  out  to  Mr.  Westerberg 
as  seller,  and  are  dated  the  16th  Oct  The 
amount  was  over  117.000  dollars,  say  23,0001. 
The  bills  of  lading  were  dated  the  19th  Oct 
According  to  Consul  Westerberg,  "upon  the 
presentation  of  the  shipping  documents  of  the 
oil  by  the  Pare  Oil  Oompany,  Philadelphia,  to 
my  bankers  at  New  York,  Kuhn  Loeb  and  Co., 
the  payment  was  made  by  them."  Presumably 
this  means  that  Kuhn  Loeb  and  Co.  did  so  on 
instructions  received  from  Mr.  Hansen,  for  Mr. 
Westerberg  did  not  write  to  them,  and  that  they 
paid  tbe  amount  of  the  invoices,  117,783  dollars, 
and  of  the  insurance  broker's  premium  account, 
9562  dollars,  on  behalf  of  Mr.  Westerberg,  against 
the  two  bills  of  lading  and  the  certificates  of 
insurance  for  220,000  dollars,  so  valued,  which  are 
produced.  No  bill  was  drawn  on  Mr.  Westerberg. 
No  statement  of  account  was  rendered  -to  him. 
In  what  sense  Kuhn  Loeb  and  Co.  were  his 
bankers  is  not  stated,  but  they  must  have  paid 
over  25,000/.  on  his  behalf  on  the  mere  oral 
instructions  of  Mr.  Hansen,  who  had  no  signed 
authority  from  him,  and  then  have  sent  him  the 
bills  of  lading  and  insurance  certificates  without 
receiving  any  repayment  from  him  so  far  as  any 
statement  of  his  or  any  document  shows.  Of  course, 
it  is  possible  that  as  a  capitalist  Mr.  Westerberg 
may  have  kept  a  credit  balance  in  New  Tork  of 
tens  of  thousands  of  pounds,  bat  one  does  not  see 
why  he  should  be  so  reserved  about  it  The 
mroumatanoe  would  be  an  honourable  one.  At 
any  rate,  whether  Kuhn  Ljeb  and  Co.  were  the 
consul's  bankers  or  not,  they  were  a  firm  much 
concerned  in  financing  and  facilitating  trade  with 
Germany,  and  have  two  partners  who  are  asso- 
ciated with  a  house  in  Hamburg.  When  or  why 
they  sent  the  bills  of  lading  to  Mr.  Westerberg 
he  does  not  say,  nor  does  he  produce  any  covering 
letter  from  them;  it  may  only  have  been  after 
the  capture  of  the  HiUerod  was  known,  and  for 
the  purposes  of  the  proceedings  in  prize.  If  it 
was  before, 'then  he  did  nothing  with  them 
till  afterwards. 

At  some  date  in  October,  which  is  not  given, 
and  may  have  been  before  the  oil  was  paid  for, 
Mr  Htusen  returned  to  Sweden,  and  then  for  the 
first  time  Consul  Westerberg  was  told  of  that 
purchase  of  oil  for  the  sake  of  whioh  he  had 
hired  the  HiUerod  and  paid  his  16.5001.  Mr. 
Hansen  was  not  given  to  writing  letters  any  more 
than  Consul  Westerberg.  He  rendered  his  account 
by  word  of  mouth,  and  handed  over  the  letter  of 
July,  embodying  his  contract  with  the  Pare  Oil 
Oompany,  to  Mr.  Westerberg  in  person.  Mr. 
Westerberg  was  not  inquisitive.  He  did  not  get 
any  document  from  Mr.  Hansen  showing  how  the 
oargo  was  insured  or  what  the  premiums  amounted 
to.  So  unconcerned  was  tbe  consul  that  in  Jan. 
1916  he  could  not  say  from 
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risk  was  effected  on  the  cargo.  This,  too,  is 
odd,  for  when  ho  dispatched  his  emissary  be  told 
him  to  insure  it  in  America,  and  the  certificate  of 
insurance  had  by  this  time  passed  through  his 
hands,  and  the  oil  itself  was  in  jeopardy  of  being 
lost  by  capture  and  condemnation.  If  he  had 
taken  enough  interest  in  this,  his  first,  venture 
to  ask  Mr.  Hansen  about  the  insurance,  he  might 
have  learnt  how  it  came  about  that,  as  early  as 
the  latter  part  of  August,  insurance  brokers  in 
New  York  ware  asking  authority  from  the 
Mannheimer  Versioherungs  -  Gesellsohaft,  of 
Mannheim,  by  a  wireless  message  whioh  was 
intercepted,  to  cover  lubricating  oil  per  the 
Hillerod  to  Gothenburg,  F.P.A.,  including  war 
risk  up  to  350,000  dollars,  and  why  they  got  that 
authority  through  the  Mannheim  Company's 
agent  in  Christiania.  Furthermore,  on  the  21nt 
Oct.  (misprinted  "10th"  in  the  record,  p.  76) 
"  Egberts,"  of  New  York,  sent  a  wireless  message 
to  Warburg,  of  Hamburg,  saving,  in  reference  to 
a  certain  letter  and  number :  "  Representative 
gone,  steamer  is  ready  to  sail,  bnt  we  refused 
paying  as  policies  do  not  cover  risk.  .  . 
Shipper  insists  on  prompt  payment  under  con- 
firmation given  by  us  as  authorised  by  yon " ; 
and  another  message,  intercepted  on  the  25th 
Oct  from  "  Lamevelt,"  New  York,  to  Warburg, 
of  Hamburg,  referred  to  the  same  letter  and 
said  :  "  Hdve  paid  118  000  dollars  for  merchandise, 
9000  dollars  for  insurance."  Now  M  Egberts " 
and  "Ltmsvelt"  are  stated,  on  evidence  whioh 
the  learned  President  accepted,  to  be  ediotte  for 
Kubn  Loeb  and  Co.  On  the  21st  O.it  the 
Hillerod  was  ready  to  Bail  and  Mr.  Hansen 
probably  bad  gone,  since  he  was  in  Sweden  before 
the  end  of  the  month.  Of  the  220,000  dollars 
insurance  on  the  Hillerod' t  cargo  only  120,000 
dollars  covered  war  risk.  The  Pare  Oil  Company 
hadSno  discoverable  means  of  getting  paid  unless 
a  banker's  confirmation  had  been  given,  and  was 
not  likely  to  have  shipped  any  ou  until  it  was 
srWen,  or  to  waive  prompt  payment  when  they 
had  shipped  it;  and,  finally.  Knhn  Loeb  and 
Co.  did,  according  to  Mr.  Westerberg.  pay  for 
him  117,783  dollars  for  the  oil  and  9562  dollars 
for  the  insurances.  If  be  bad  ever  troubled  to 
ask  his  bankers,  Kuhn  Loeb  and  Co..  anything 
about  bis  own  business  be  might  have  ascertained 
whether  these  messages  related  to  the  Hillerod 
without  naming  her,  or  whether  tbe  appearance 
of  some  connection  is  due  to  a  mere  coincidence. 

Though  Mr.  Westerberg's  iB  reticent,  it  is  fair 
to  assume  that  he  aaked  Mr.  Hansen  something 
about  the  Hxllerod't  probable  sailing  date,  and  if 
so,  he  would  have  learnt  enough  to  perceive  that 
she  might  be  at  Trondb  jem  about  the  middle  of 
November.  In  fact,  when  stopped  on  the  4th 
Nov.,  she  was  apparently  about  900  miles  off, 
and  not  until  after  the  7th  Nov.,  when  she  reaohed 
Kirkwall,  could  tbe  consul  have  had  reason  to 
suppose  that  she  wonld  not  reach  Trondb  jem  at 
all.  Now  he  had  no  agents  either  at  Trondhjem 
or  at  Gothenburg,  and  he  took  no  steps  to 
appoint  any.  He  had  not  sold  his  cargo  in 
advance,  thinking,  as  he  says,  that  a  cargo  of 
"  spot  "  oil  would  go  off  at  once,  and  be  had  made 
no  arrange  meats  for  doing  the  ship's  business, 
taking  delivery  overside,  or  securing  wharfage 
or  warehouse  accommodation,  though  she  might 
arrive  almost  any  day.  If  he  exceeded  the  time 
allowed  him  by  the  oharter,  whioh  began  the  day 
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after  the  captain  bad  delivered  a  notice  of  readi- 
ness to  discharge,  he  was  liable  for  heavy  demur- 
rage day  by  day.  Furthermore,  either  he  received 
the  bills  of  lading  in  good  time  or  he  did  not  In 
the  first  event  he  must  have  seen  that  according 
to  them,  freight  was  payable  on  discharge  in 
accordance  with  tbe  charter-party,  yet,  according 
to  him,  he  had  already  paid  freight,  according  to 
the  charter-  party,  in  full.  In  the  second  event  he 
would  not  be  entitled  to  delivery  unless  he  pro- 
duced the  bills  of  lading,  and  he  ran  the  risk  of 
heavy  demurrage,  through  the  unacoountable 
delay  of  his  bankers  in  forwarding  them.  Never- 
theless, he  remained  calm.  He  took  no  steps. 
As  a  lawyer,  be  would  appreciate  his  contractual 
obligations  ;  as  a  merchant,  engaged,  and  pretty 
deeply  too,  in  his  first  venture,  he  would  be  con- 
cerned about  his  profits  and  uneasy  about  his 
liabilities.  If  the  transaction  was  what  he  says 
it  was,  why  did  he  not  communicate  with  either 
Messrs.  Brix  Hansen  and  C  v  about  the  form  of 
the  bills  of  lading,  or  with  Kuhn  Loeb  and  Oo. 
as  to  their  whereabouts  P  Why  did  be  take  no 
steps  to  be  ready  to  receive  his  cargo  and  land 
it?  His  serene  composure  may  have  been  due 
to  a  mem  oonecio,  rtcti,  but  it  may  also  have  been 
due  to  the  consciousness  that  when  he  had  secured 
his  oharter  and  dispatched  his  agent,  his  part  in 
the  transaction  had  been  played. 

Two  things  are  throughout  characteristic  of 
Consul  Westerberg's  first  appearanoe  as  a 
merchant:  the  first  is  a  notable  indisposition  to 
commit  himself  in  black  and  white;  and  the 
second  is  an  equally  notable  indifference  to  all 
but  the  first  stage  of  his  adventure.  If  bis  traffic 
wag  what  it  professed  to  be,  namely,  importation 
into  Scandinavia  for  Scandinavian  consumption, 
the  explanation  of  the  first  peculiarity  may  simply 
be  a  dislike  to  having  his  private  correspondence 
read  by  British  Government  employees,  natural 
enough,  no  doubt,  but  hardly  a  sufficient  reason 
for  complicating  a  200  000-dollar  transaction. 
Of  the  second,  the  explanation  must  be  his 
perfect  trust  in  Mr.  Hansen,  of  the  Terminus 
H'>tel,  Stockholm.  It  seems  a  little  hard  that 
Mr.  Hansen  should  have  requited  his  confidence 
by  not  coming  forward  to  clear  up  a  mystery,  of 
which  no  doubt  be  has  the  key. 

Tbe  case  of  Messrs.  Brix- Hansen  and  Co. 
involves  somewhat  different  considerations.  The 
President  gave  judgment  against  them  on  two 
grounds.  The  first  was  that  as  their  ship  was 
carrying  goods,  made  contraband  by  tho  procla- 
mation of  the  11th  March  1915,  and  having  an 
ulterior  destination  in  Germany,  the  shipowners 
most  be  presumed  to  be  parties  to  that  ulterior 
voyage,  sinoe  tbe  goods  amounted  to  more  than 
half  of  the  oirgo.  As  to  this  topic  the  opinion  of 
their  LordRbips  has  been  recently  expressed  in 
the  case  of  the  steamship  Hakan  (117  L.  T.  Rep. 
619  ;  (1918)  A.  C.  148),  and  it  need  not  be  pursued 
further.  The  President's  second  ground  was  that 
Messrs,  Brix-Hansen  and  Co.  were  directly  con- 
cerned and  associated  with  Mr.  Westerberg  in 
attempting  to  carry  absolute  contraband  to  the 
enemy,  and  that  the  case  was  one  of  an  attempt 
to  mislead  the  court  of  a  glaring  character.  The 
evidence  for  this  conclusion  must  now  be 
examined. 

Messrs.  Brix-Hansen  and  Co.  presented  a 
petition  to  their  Lordships  for  leave  to  adduce 
further  evidence  explanatory  of  some  of  the 
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matters  upon  which  the  learned  President  bad 
animadverted.  Their  Lordships  intimated  during 
the  hearing  that  this  petition  oonld  not  be  enter- 
tained. Some  observations  seem  to  have  been 
made  at  the  hearing  by  the  appellants'  counsel, 
to  the  effeot  that  the  evidence  for  the  Crown  raised 
points,  for  which  the  appellants  were  not  prepared 
owing  to  lack  of  notice,  but,  whether  there  was 
any  real  grievance  in  thin  respect  or  not.  no 
adjournment  was  asked  for,  as  might  and  should 
have  been  done  if  further  evidence  was  desired. 
The  learned  judge  was  struck  by  the  unsatis- 
factory oharacter  of  some  of  Messrs.  Brix-Hansen 
and  Co.'s  evidence,  and  commented  pointedly  on 
the  omissions.  To  permit  them  to  make  a  general 
reply  upon  his  judgment  by  filing  fresh  evidence 
on  the  hearing  of  the  appeal  would  open  the  door 
to  grave  abuses.  It  cannot  be  doubted  that,  as 
intelligent  men  advised  by  competent  English 
solicitors,  they  must  have  appreciated  the  points 
in  their  case,  which  would  be  the  better  for  full 
explanation,  and  have  known  that,  in  the  candour 
which  they  owe  to  the  oourt,  it  behoved  them  to 
keep  back  nothing  which  was  relevant  to  the  issue. 
A  claimant  cannot  be  allowed  to  say,  "  My  conduct 
may  in  some  respects  bo  ambiguous  and  my 
explanations  may  be  chiefly  marked  by  economy 
of  statement*  but  so  long  as  I  leave  matter* 
involved  in  sufficient  doubt  nothing  is  proved  to 
my  detriment,  for  nothing  definite  can  be  proved. 
The  court  may  not  be  able  to  make  out  exactly 
what  has  happened.  It  is  better  not  to  supply 
the  clue:  '  Not  proven '  will  serve  my  turn." 

Messrs.  Brix-Hansen  and  Go.  are,  however, 
entitled  to  aay  that  when  it  comes  to  affecting 
them  with  knowledge  or  notice  of  the  ulterior 
destination  of  the  cargo,  this  must  be  done  upon 
consideration  of  matters  which  were  before  their 
minds.    This,  then,  is  the  next  question. 

In  what  guise  did  Mr.  Westerberg  come  to 
Messrs.  Brix-Hansen  and  Co.  in  the  first  instance, 
and  bow  did  he  oomport  himself  ?  He  was  not 
known  to  them  as  a  merchant,  for  he  had  bad  no 
previous  mercantile  transactions.  As  a  social 
acquaintance  or  even  as  a  subordinate  official  of 
the  United  States  of  America  (with  a  salary  of 
2002.  a  year)  he  was  hardly  a  person  to  whom,  in 
the  ordinary  course  of  business,  they  would 
charter  a  snip  at  a  freight  of  16,500/.  It  is 
natural  to  expect  that  he  came  with  some 
introduction,  but  as  the  evidenoe  both  of 
Consul  Westerberg  and  Messrs.  Brix-Hansen 
and  Co.  is  silent  on  the  point,  it  is 
natural  also  to  infer  that  the  introduction 
was  one  which  it  would  do  neither  of  them  any 
good  to  mention.  By  the  23rd  June  the  sub- 
stance of  the  transaction  had  been  agreed.  No 
difficulty  was  anticipated  in  framing  the  general 
terms  of  the  charter,  and  the  matter  might  well 
have  been  conducted  by  post.  Nevertheless,  on 
the  24th  Jane  Mr.  Westerberg  returned  from 
Malmo  to  Copenhagen.  What  for  P  His  purpose 
appears  to  have  been  twofold.  One  was  merely 
to  obtain  an  option  to  discharge  at  a  further  port 
or  ports  for  a  suitable  additional  freight;  the 
other  was  to  undo  to  his  own  disadvantage  the 
important  stipulation  relating  to  the  lump-sum 
freight,  which,  as  it  Btood,  was  in  his  favour. 

The  result  of  the  consul's  visit  on  the  latter 
point  was  this.  He  paid  over,  then  and  there,  in 
cash,  on  the  24th  June,  16,5002.,  which  he  need 
not  have  paid  till  the  end  of  September.  If  it 


[Paiv.  Co. 


was  regarded  as  a  loan,  he  did  not  think  fit  to 
ask  for  any  express  promise  to  repay  it,  or  any 
definition  of  the  event  in  which  the  money  would 
be  repayable.  It  is  true  that  he  got  not  only  a 
receipt  for  his  money,  hot  also  security,  bnt  the 
security  consisted  of  the  simultaneous  deposit  of 
"  the  ship's  insurance  policy,"  a  policy,  therefore, 
under  which  there  might  never  be  any  insurable 
interest,  since  the  ship  was  one  which,  at  that 
time,  Messrs.  Brix-Hansen  and  Co.  had  not  even 
contracted  to  buy.  If  Messrs.  Brix-Hansen  and 
Co.  failed  to  buy  this  ship,  and  exercised  their 
right  under  the  eharter  to  tender  a  substitute, 
this  policy  would  b9  no  security  and  of  no  use  to 
him;  if  they  bought  it,  but  utilised  the  ship  in 
some  other  employment,  in  which  the  ship  took 
no  harm,  the  policy  would  be  a  security  of  no 
value,  for  there  would  he  no  olaim  upon  it.  As  it 
happened  Mr.  Westerberg's  16,5002.  came  in  very 
conveniently  for  Messrs.  Brix-Hansen  and  Co. 
when  they  bought  the  ship,  afterwards  renamed 
the  Hillerod,  as  they  did  a  little  later.  The  price 
paid  was  30,7501.  Thus  on  her  first  eharter  their 
new  purchase  would  bring  them  in  53$  per  cent, 
of  her  cost,  and  their  new  customer  put  them  in 
funds  to  that  extent  three  months  before  any 
freight  waa  payable  for  the  modest  consideration 
of  5  per  cent,  on  the  amount  of  it.  They,  for 
their  part,  were  free  to  oomplete  her  current 
voyage  and  to  take  a  cargo  outwards  for  their  own 
account,  and  it  is  difficult  to  suppose  that  the 
freight  bo  earned  would  not  exceed  the  2002.  for 
which  they  would  be  liable  as  interest,  nor  is 
there  one  word  in  the  evidenoe  to  show  that  Mr. 
Westerberg  ever  got,  or  even  asked  for,  his  2002. 
at  all.  It  must  have  seemed  to  Messrs.  Brix- 
Hansen  and  Co.  uncommonly  good-natured  of  the 
consul. 

When*  Messrs.  Brix-Hansen  and  Co.  came  to 
draw  up  the  charter,  which  was  to  be  one  of  the 
documents  carried  on  board  the  vessel,  it  waa  so 
drawn  op  as  to  express  the  real  bargain  only 
loosely.  It  waa  dated  tbe  22nd  June,  and  char- 
tered the  Hillerod  "or  substitute,"  though  the 
Hillerod,  and  nothing  but  tbe  Hillerod,  had  been 
the  subject  of  the  negotiation.  It  omitted  to 
mention  that  in  addition  to  Trondhjem  and 
Gothenburg  there  were  options  for  other  ports, 
of  course  ports  in  8weden,  and  it  represented 
that  the  freight  was  not  yet  paid,  though 
it  had  been  paid  already.  It  is  not  necessary 
that  the  court  should  be  able  to  see  for 
itself  precisely  how  these  discrepancies  might 
subserve  the  shipowners'  interests,  if  any  ques- 
tion with  captors  should  arise.  It  is  for  the  ship, 
owners  to  explain  the  matter.  They  may  reason- 
ably be  supposed  to  have  seen,  or  to  have  thought 
they  saw,  something  to  be  gained  by  these 
departures  from  accuracy. 

When  Messrs.  Brix-Hansen  and  Co.  thought 
that  the  Hillerod  was  nearing  the  United  States 
they  wrote  to  the  captain,  under  date  the  16th 
Sept.,  inclosing  the  charter  and  pointing  out  that 
her  ports  of  discharge  were  Trondhjem  and 
Gothenburg.  They  said  not  hing  about  the  option 
for  further  ports,  of  which  the  captain  wss  appa- 
rently ignorant.  It  is  true  that,  according  tp 
Mr.  Westerberg.  this  option  was  abandoned  by 
him  four  days  later;  bat  if  tbe  transaction  was 
not  a  sham,  Messrs.  Brix-Hansen  and  Co.,  on  the 
16th  8spt,  were  leaving  their  captain  in  the  dark 
as  to  the  charterer's  right  to  send  the  vessel  to  a 
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further  port  and  his  obligation  to  pay  farther 
freight,  and  were  thus  preparing  for  dispute 
and.  delay.  The  natural  inference  is  that,  at 
any  rate  the  option  for  additional  ports,  though 

S'ven   by  them  in  writing  by  a  confirmatory 
tter    dated    the  17th  July,   was  in  fact 
fictitious. 

It  Lb  impossible  to  avoid  some  misgiving  alpo 
as  to  the  trutbfulnesb  of  'the  alleged  prepayment 
of  freight.  The  16,5001.  may  hare  been  paid  not 
as  freight,  bat  as  a  loan  to  enable  the  Hillerod 
to  be  bought  at  all.  At  any  rate,  in  their  letter 
of  instructions  to  their  captain,  Messrs.  Brix- 
Hansen  and  Oo.  told  him  nothing  about  this  pre- 
payment of  freight,  nor  did  Messrs.  Flint, 
Goering,  and  Co.,  of  Philadelphia,  when  they 
wrote  to  him  on  the  15th  Sept.  that  hie  owners 
had  instructed  them  to  look  after  the  outward 
business  of  his  ship.  If  the  captain  acquainted 
himself  with  the  contents  of  hie  charter,  as  his 
owners'  letter  told  him  to  do,  he  would  Bee  that  it 
was  his  business  to  refuse  to  sign  bills  of  lading 
unless  they  reserved  at  least  300,000  kroner, 
payable  on  delivery  of  the  cargo,  and  to  exercise 
bis  lien  on  the  cargo  at  porta  of  discbarge  until 
that  Bum  was  paid,  a  course  which  should  greatly 
have  upset  the  consul.  This  was  in  substance 
what  he  did  in  America.  How,  again,  did  it  come 
about  that  Kuhn  Loeb  and  Co.  were  content 
with  bills  of  lading  under  which,  apparently, 
300,000  kronor  were  payable  in  Scandinavia? 
Since  no  correspondence  ie  forthcoming  or 
accounted  for,  their  instructions  must  have  come 
from  Mr.  H  C.  Hansen  by  word  of  mouth. 
Mr.  Hansen  did  not  know  of  the  prepay- 
or  else  he  forgot  to  tell  them.  Consul 
Weeterberg's  imports  of  oil  into  Scandinavia, 
strictly  for  Scandinavian  consumption,  seem, 
even  for  a  first  essay,  to  have  been  loosely  con- 
ducted. It  is  equally  difficult  to  understand  why, 
if  their  entire  chartered  freight  was  prepaid  in 
June,  before  the  voyage  bogan,  Messrs.  Brix* 
Hansen  and  Go.  were  at  the  pains  and  expense 
to  insure  it  against  marine  risks  for  100,000 
kronor,  which  is  what  they  certify  that  they  did 
in  a  statement  signed  by  tbem  on  the  22nd  Dec. 
1915.  Their  office  seems  to  iiave  overlooked  or 
to  have  misunderstood  the  transaction. 
There  were  at  this  time  two  kind*  of  importa- 
ion  into  Scandinavia,  one  as  well  known  as  the 
other:  namely,  importation  for  Scandinavian 
consumption  only,  and  importation  for  ulterior 
transmission  to  Germany.  The  former  was 
matter-of-course  and  involved  no  mystery.  The 
latter  bad  its  perils,  but  also  its  commensurate 
profits,  and  mystery  was  one  of  its  natural 
incidents,  for,  no  doubt,  the  less  the  carrier  could 
manage  to  know  about  it  the  better  for  him.  In 
the  absence  of  explanations  from  Messrs.  Brix- 
Hansen  and  Co.,  which  at  the  proper  time  they 
might  have  offered  but  did  not,  the  conclusion 
from  the  facta  is  clear  that,  as  reasonable  men, 
tbey  knew  that  this  business  was  not  the  ordinary 
kind  of  importation,  and  if  they  knew  no  more, 
it  was  because  they  did  not  need  and  did  not 
choose  to  ask  questions.  Even  that  knowledge 
is  enough. 

Their  Lordships  have  no  doubt  that  the  cargo 
of  contraband  had  an  ulterior  destination  in 
Germany  and  that,  when  they  carried  it,  Messrs, 
Brix- Hanson  and  Co.  were  fully  alive  to  the 


As  for  Consul  Westerberg,  their  LordshipB 
entertain  no  doubt  upon  the  evidence  that  he 
never  was  the  owner  of  the  cargo;  that  he  was 
Mr.  H.  C.  Hansen's  agent  and  not  his  principal ; 
that  be  lent  for  hire  his  respectable  name  and 
office  as  bonnet  to  cover  a  traffic  the  nature  of 
which  must  have  been  apparent  to  him ;  that  he 
did  as  he  was  told,  took  what  was  given  him,  and 
concerned  himself  no  further  in  the  matter. 

Their  Lordships  will  accordingly  humbly  advise 
His  Majesty  that  these  appeals  should  he  dis- 
missed with  coats. 

Solicitors  for  the  appellant  Westerberg,  Hewitt, 
Woollacoti,  and  Chovm. 

Solicitors  for  the  appellants  Brix- Hansen  and 
Co.,  Thomas  Cooper  and  Co. 

Solicitor  for  the  respondent,  Treasury  Solicitor. 


July  19  and  20,  1017. 

(Present  t  The  Right  Hons.  Lord  Parkbr  op 
Waddinoton,  Lord  Wrkhbury,  and  8ir 
Arthur  Channrll.) 

Thr  Sorfakerkn.  (a) 

ON   APPEAL   FROM   THR   ADMIRALTY  DIVISION 
(IN   PRIZB),  ENGLAND. 

Neutral  sailing  ship — Cargo — Contraband — Ignor- 
ance of  the  declaration  of  contraband — Order  in 

Council  of  the  29th  On.  1914— Declaration  of 
London,  art.  43. 

By  the  Declara'ion  of  London  Order  in  Council 
No.  2,  1914,  ria'ct  the  29th  Oct  1914,  it  was 
declared  that  during  the  present  hostilities  the  con- 
vention known  a*  the  Declaration  of  London 
should,  subject  to  certain  additions  and  modifica- 
tions therein  specified,  be  adopted  and  put  into 
force  by  His  Majesty's  Government.  Art.  43  of 
the  Declara'ion  of  London,  which  provide*  (inter 
alia)  that  if  a  vessel  i»  encountered  at  sea  while 
unaware  of  the  declaration  of  con'rahand  which 
npplie*  to  her  cargo  the  contraband  cannot  be 
condemned  except  on  payment  of  compensation, 
was  not  excepted  t/y  the  term*  of  the  Order  in 
Council.  By  a  proclamation  of  the  29th  Oct  1914 
chrome  ore  was  declare  I  to  le  absolute  contraband. 

In  the  pri  e  proceedings  for  rorultmnaiion  of  a  cargo 
of  chrome  ore  shipped  in  June  1914  from  a  foreign 
port  on  a  Norwejian  sailing  vessel  chartered  by  a 
German  company,  under  a  contract  entered  into  in 
1913  between  an  English  company  and  a  German 
company,  two  claim*  were  put  in,  one  by  the 
English  company,  the  sellers,  ami  the  other  by  the 
Swetiish  company,  which  alleged  that  the  ore  had 
teen  purchased  by  them  from  tlte  German 
company.  No  claim  was  made  on  beltaJf  of  the 
German  company. 

The  board  approve  I  Uie  view  of  the  President  that 
art.  43  did  not  exclude  the  general  rule  applying 
that  contraband  ttelonging  to  an  enemy  on  board  a 
neutral  vessel  remained  liable  to  condemnation 
tcit/iout  compensation.  Accordingly  the  appeal  of 
the  Swedish  company  was  dismissed  and  that  of 
the  English  company  withdrawn  on  the  terms 
agreed  between  them  and  the  Crown,  m//<  kA  terms 
the  board  were  prepared  to  approve. 

Decision  of  the  President  (reported  13  Asp.  Mar. 
Law  Cos.  223 ;  114  L.  T.  Sep.  46)  affirmed. 


by  W.K. 


Digitized  by  Google 


196 


MARITIME  LAW  CASES. 


The  Parohim.  [Pmir.  Co. 


/sJy  20,  24,  on»*  Nov.  6,  1917. 

(Present:  The  Bight  Hons.  Lord  Parker  of 
Waddihotow,  Lord  Wrebbtjrt,  and  8ir 
Arthur  Ohahhhll.) 

Thi  Parchim.  (a) 

ON  APPEAL  FROM  THR  ADMIRALTY  DIYI8IOR  (IH 
PRIZE). 

Prix*  Court—  Cargo— A  nlebeUum  contract  of  sale 
— Post-bellum  shipment  —  Enemy  character  of 
cargo  seized — Passing  of  properly. 

A  Hamburg  firm  chartered  the  Russian  sailing  ship 
P.  on  the  <&lh  May  1914  to  carry  a  cargo  of 
nitrate  of  soda  from  South  America  to  Europe, 
loading  not  to  begin  before  the  13(a  July  1914. 
By  a  contract  made  on  the  latter  date  the  charterers 
sold  to  the  appellants,  a  Dutch  company,  the  cargo 
on  certain  terms,  one  of  which  was  that  "  Invoice 
price  is  due  ninety  days  after  receipt  of  first  bill  of 
lading,  and  to  be  paid  by  the  buyers  three  days 
before  maturity,  or,  in  case  of  an  earlier  arrival 
of  the  ship,  then  against  acceptance  of  the  docu- 
ments. .  .  .  The  buyers  provide  at  once  first- 
class  bank  guarantees  for  60001."  The  appellants 
named  a  Dutch  port  a*  the  port  of  delivery  and 
provided  the  required  bank  guarantee.  On  the 
Qth  Aug.  1914  the  loading  was  completed  and  the 
Qerwan  firm  took  bills  of  lading  in  sets  of  three, 
making  the  ca*go  deliverable  to  their  order.  They 
indorse!  in  blank  the  bill*  of  lading  and  on  the  9th 

their  bank  at  Amsterdam.  On  the  19th  Oct.  the 
German  firm  sent  the  appellants  an  invoice  for  (he 
price — 21,9381. — slating  that  that  amount  was  due 
on  the  9th  Dec  The  cargo  was  seized  at  Plymouth 
on  the  6th  Dec,  but  the  appellants,  who  were 
unaware  of  the  fact,  had  meanwhile  written  to  the 
sellers'  bankers  at  Amsterdam,  who  then  held 
two  sets  of  the  bills  of  lading,  inclosing  a  remit- 
tance with  instructions  not  to  pay  the  money  over 
until  they  received  the  third  set.  The  bankers 
received  the  third  set  on  the  25th  Jan.  1915. 
They  thereupon  paid  the  sellers  ar£  handed  att 
the  documents  to  the  buyers. 

The  President  decided  that  the  properly  had  not 
passed  to  the  buyers  so  as  to  defeat  the  rights  of  the 
captors,  and  dismissed  the  claim  of  the  Dutch 
company,  who  appealed. 

Held,  that  the  enemy  character  of  goods  seized  as 
prize  is  to  be  determined  by  the  general  property, 
as  opposed  to  any  special  proprietary  right,  and 
not  by  risk ;  that  in  the  present  case  it  appeared 
from  the  facts  to  be  the  intention  of  the  parties-  to 
the  contract  that  the  properly  in  the*  cargo  should 
pass  to  the  buyers  on  shipment,  but  that  the 
buyers  were  not  to  have  possession  either  of  the 
cargo  or  the  bills  of  lading  until  actual  payment 
of  the  purchase  price  had  been  made;  and  that 
the  inference  that  the  property  in  the  cargo  had 
passed  to  the  purchasers  before  capture  was  not 
displaced  by  the  form  of  the  bills  of  lading,  which 
was  ambiguous.    Cargo  released  to  claimants. 

D»dsion  of  Sir  S.  T.  Evans,  P.  reversed. 

Appeal  by  the  claimant*,  a  Dutch  company 
carrying  on  business  at  Veendam,  against  a 
decree  of  Sir  Samuel  Evans,  P.  pronouncing  the 
cargo  at  the  time  of  seizure  at  Plymouth  to  nave 
belonged  to  enemies  of  the  Grown  and  condemn- 
ing it  as  lawful  prize. 


Priv.Oo.] 


APPEAL  by  the  Aktiebolaget  Ferrolegeringar, 
s  Swedish  company,  as  the  alleged  owners  of 
4000  tons  of  chrome  ore  (used  in  the  manufacture 
of  armour  plates),  cargo  of  the  sailing  ship  Sor- 
fareren,  which  was  seized  on  the  2nd  Not.  1914 
by  H.M.8.  Africa  and  oondemned  as  prize  on  the 
ground  that  the  goods  at  the  time  of  seizure 
belonged  to  enemies*  of  the  Crown. 

A  second  claim  and  joint  appeal  were  made  by 
the  Chrome  Company  Limited,  of  London.  The 
sole  question  argued  was  that  of  ownership. 

MacKinnon,  K.C.  and  N.  L.  C.  Macatkis  for 
the  first  appellants,  the  Swedish  company. 

Leek,  K.C.  and  Raeburn  for  the  second  appel- 
lants. 

8ir  Frederick  Bmith  (A.-G.)  and  Stuart  Sevan 
tor  the  Crown. 

The  appellants  were  alone  heard. 

The  opinion  of  the  board  was  delivered  by 

Lord  Par  err  or  WaddiiTOtoh  — Their  Lord- 
ships need  not  trouble  counsel  for  the  Crown. 

Even  if  there  was  no  doubt  at  all  as  to  the 
bona  fides  of  the  documents  adduced  to  support 
the  olaim  of  the  Swedish  Company,  their  Lord- 
ships  are  of  opinion  that  these  documents  point 
simply  to  R  sub-sale,  and  not  to  the  German 
company  having  acted  for  the  Swedish  oom- 

Cy  so  as  to  create  any  privity  of  contract 
ween  them  and  tbe  English  company  or  to 
cause  the  property  in  the  goods,  if  it  passed  at 
all,  to  pass  from  the  English  company  to  the 
Swedish  company. 

They  are  farther  of  opinion  that  there  is  no 
reason  to  doubt  the  correctness  of  tbe  Presi- 
dent's view  as  to  tbe  joint  effect  of  the  Declara- 
tion of  Paris  and  art  43  of  the  Declaration  of 
London. 

Under  these  dronm stances,  there  seems  to  be 
no  reason  why  the  compromise  which  the  Attor- 
ney-General has  suggested  between  the  Crown 
and  tbe  English  company  Bhonld  not  be  given 
effect  to. 

The  result  is  that  the  appeal  of  the  Swedish 
company  will  be  dismissed  with  oosts,  and  that 
tbe  appeal  of  the  English  company  will  be  with- 
drawn on  terms  agreed  between  them  and  the 
Crown,  which  terms  the  board  are  prepared  to 
approve. 

Their  Lordships  will  humbly  advise  His 
Majesty  accordingly. 

Solicitors  for  the  Swedish  company,  Nicholson, 
Qraham,  and  Jones. 

Solicitors  for  the  English  company,  iZblmss, 
Bon,  and  Pott. 

Solioitor  for  the  Crown,  Treasury  BolioUor. 
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MacKinnon,  K.C.  and  C.  B.  Dunlop  for  the 
appellant*. 

Sir  Frederick  Smith  (A.  G.),  Sir  Gordon  Hewart 
(S  -6  ),  and  Theobald  Mathew  for  the  Crown. 

The  considered  opinion  of  the  board  was 
delivered  by 

Lord  Parkbr  op  Waddinoton.— This  ia 
an  appeal  from  a  decree  of  the  Prize  Court  in 
England,  whereby  the  cargo  of  nitrate  of  soda 
seized  on  board  a  Russian  ship,  the  Parckim, 
was  condemned  as  lawful  prize,  on  the  ground 
that  it  was  enemy  property  at  the  date  of  capture. 
The  appellants,  a  Dntch  company,  claimed  the 
property  as  belonging  to  them,  and  their  claim 
baring  been  dismissed  they  now  appeal. 

The  facts  of  the  case  are  not  seriously  in 
dispute,  though  some  details  are  not  quite  dear. 
The  case  turns  for  the  most  part  on  the  proper 
inferences  to  be  drawn  from  the  facts  and  on  the 
principles  of  Uw  which  should  be  applied. 

It  is  well  settled  that  the  enemy  character  of 
goods  seized  as  prize  is  to  be  determined  by 
property  and  not  by  risk.  So  far  as  the  oourt 
below  is  concerned  this  point  may  be  taken  as 
finally  decided  by  the  judgment  of  the  learned 
President  in  The  Miramichi  (13  Asp.  Mar. 
Law  Oas.  21;  112  L.  T.  Rep.  348;  1915)  P. 
71).  Treir  Lordships  were  invited  to  review 
this  decision,  but  in  their  opinion  this  same 
rule  was  adopted  by  this  board  in  The 
Odessa  (114  L.  T.  Rep.  10;  (1916)  1  A.  C.  145) 
The  latter  case,  which  is  binding  on  all  oourts, 
finally  determined  not  only  that  property  as 
opposed  to  risk  was  the  real  criterion,  but  that 
the  property  to  be  looked  for  was  the  general 
property  as  opposed  to  any  special  proprietary 
right,  the  reason  being  that  the  existence  of  a 
general  property  or  dominium  in  personal  chattels 
is  recognised  by  the  law  of  all  oivilised  nations, 
whereas  the  existence  of  special  rights  and  the 
whether  suoh  rights  are  proprietary  or 
arwise  depends  largely  on  the  particular 
municipal  law  whioh  may  be  applicable.  Thus 
the  special  property  of  a  pledgee  according  to 
English  law  was  ignored. 

It  was  further  contended  that,  in  view  of  the 
principles  explained  in  The  Odessa  (13  Asp.  Mar. 
Law  Gas.  215 ;  114  L.  T.  Rep.  10 ,  (1916)  1  AC.  145), 
the  practice  which  has  prevailed  in  the  Prize  Oourt, 
and  has  in  some  cases  at  any  rate  been  followed  by 
this  board,  of  deciding  in  accordance  with  English 
law  to  whom  the  property  in  captured  goods 
belonged  is  altogether  wrong.  Their  Lordships 
cannot  accept  this  contention.  Not  only  is  it 
difficult  to  suggest  any  possible  alternative,  but 
it  will  appear  upon  a  little  consideration  that  the 
practice  itself  is  just  and  equitable.  The  muni- 
cipal law  of  this  country  as  to  the  transfer  of 
property  in  chattels  is  a  branch  of  our  commercial 
law,  and  based  on  mercantile  usages  common  in 
their  general  substance  and  operation  to  the 
merchants  of  all  nations. 

The  Sale  of  Goods  Act  1893  is  in  fact  merely  a 
codification,  and,  as  is  generally  admitted,  a  very 
successful  and  correct  codification,  of  this  branch 
of  English  mercantile  law.  It  embodies  the 
principle  that  the  question  whether  a  contract 
for  the  sale  of  goods  does  or  does  not  pass  the 
general  property  in  the  goods  contracted  to  be 
sold  must  in  all  cases  be  determined  by  the 
intention  of  the  parties  to  the  contract.  The 
the  rules  by  whioh  such  intention  is 


j  to  be  ascertained,  but  the  inferences  based  on  the 
rules  may  always  be  displaced  by  the  terms  of  the 
contract  itself  or  the  surrounding  circumstances, 
including  the  conduct  of  the  parties.   No  doubt 
the  municipal  law  with  reference  to  whioh  the 
parties  enter  into  the  particular  transaction  is 
material  in  considering  their  intention  as  to  the 
passing  of  the  property ;  and  if  it  appears  that 
they  contracted  with  reference  to  a  municipal 
law  other  than  English,  and  it  be  further  proved 
that  such  municipal  law  is  different  in  any 
material  respect  from  the  English  law,  this  will 
of  course  be  taken  into  account  in  determining 
their  intention.    But  having  regard  to  the  pre- 
sumption that  unless  the  contrary  be  proved  the 
general  law  of  a  foreign  country  is  the  same  as 
the  English  law,  the  mere  faot  that  the  contract 
was  entered  into  with  reference  to  the  law  of 
another  country  will  be  immaterial.  Having 
regard  to  the  history  of  English  mercantile  law, 
the  presumption  referred  to  is  itself  quite  reason- 
able.  An  investigation  of  the  commercial  codes 
of  foreign  countries  would  probably  show  that 
they  differ  from  English  commercial  law  rather 
in  detail  or  in  the  inference  to  be  drawn  from 
particular  facta  than  in  substance  or  principle. 
For  example,  in  countries  where  the  civil  law 
is  more  directly  the   basis  of   modern  law 
than  it  is  in  this  country,  somewhat  greater 
importance  may   be  attached  to  risk  as  an 
indication  of  property.   Or,  again,  the  inference 
to  be  drawn  from  the  possession  of  a  bill  of 
lading  indorsed  in  blank  may  be  somewhat 
stronger  than  it  is  in  our  law. 

Their  Lordships  therefore  are  of  opinion  that 
in  the  present  case  the  English  municipal  law, 
including  the  Sale  of  Goods  Act  1893,  was  rightly 
applied  in  determining  the  character  of  the  cargo 
at  the  date  of  capture. 

Passing  to  the  facts  of  the  case,  their  Lordships 
do  not  find  that  any  doubt  has  been  suggested 
by  the  Crown  as  to  the  bona  fidtt  of  the  contract, 
which  was  not  entered  into  either  during  or  in 
expectation  of  the  war  or  of  the  dealings  of  the 
parties  under  the  contract. 

A  German  firm,  H.  Fblsoh  and  Co.,  of  Ham- 
burg, have  a  branoh  at  Valparaiso,  in  Chile. 
They  appear  to  have  done  a  oonsiderable  business 
in  shipping  nitrate  from  Chile,  and  to  have  had  a 
oonsiderable  quantity  ready  for  shipment  shortly 
before  the  war.    On  the  6th  May  1914  by  a 
oharter-party  set  out  in  an  appendix  to  this 
record,  and  whioh  must  be  in  a  common  form,  as 
it  has  a  heading,  "  The  Hamburg  Nitrate  Charter- 
party  of  1891,"  they  chartered  the  Russian  sailing 
ship  Farchim,  of  1714  tons  register,  then  at 
Callao,  to  carry  a  cargo  of  not  more  than  2700 
tons  and  not  less  than  2600  tons  of  nitrate  of 
soda  in  bags  from  one  of  certain  named  ports  on 
the  West  Coast  of  South  America  to  a  port 
within  certain  named  limits  in  Europe.  The 
vessel  was  to  proceed  in  ballast  from  Callao 
to  the  port  to  be  named  for  her  loading,  and  the 
loading  was  not  to  commence  before  the  15th  July ; 
and  if  the  vessel  was  not  ready  for  loading  on  or 
before  the  15th  Sept,  the  charterers  had  power 
to  cancel  the  charter.    The  vessel  when  loaded 
was  to  proceed  to  a  port  within  the  prescribed 
limits  direct,  if  such  port  was  named  before 
sailing  ,  and  if  no  direct  port  was  so  named,  then 
to  Queenstown,  Falmouth,  or  Plymouth,  for 
Rates  of  freight  varying  slightly  in 
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various  contingencies  were  provided  for,  and  ' 
there  was  to  be  a  reduction  of  9d.  per  ton  if  a 
direct  port  was  named.  Taltal  was  named  by  the 
charterers  as  the  port  of  loading  under  tbis 
oharter.  By  contract  dated  the  13th  July  1914 
11.  Folsch  and  Co.,  of  Hamburg,  sold  to  the  appel- 
lants, who,  m  already  stated,  are  a  Dutch  com- 
pany, the  whole  cargo  per  Parchim,  It  is  upon 
this  contract,  and  on  what  was  done  nnder  it,  that 
the  question  in  this  appeal  tarns.  A.  translation 
of  it  is  in  the  record.  It  is  rather  special  in  its 
terms,  bat  with  the  exception  of  one  clause,  as  to 
the  time  when  the  invoice  price  was  to  become 
doe,  it  is  not  at  all  ambiguous.  Almost  all  the 
terms  have  to  be  considered,  and,  omitting  a  very 
few  passages  which  do  not  appear  important,  it 
is  as  follows  : — 

The  Dutch  company  bought  and  the  German 
firm  sold— 

Ths  whole  cargo  of  ordinary  Chile  saltpetre 
per  Parchim  2650/ 2750  tons  dead  weight,  at  the  price 
of  9«.  \d.  per  owt  oostaod  freight  Channel  for  orders  to 
the  United  Kingdom  or  Continent  between  Havre  and 
Hamburg  [certain  ports  excluded]  with  a  deduction  of 
9d.  per  too  if  duly  ordered  to  a  direct  port  upon  [a 
certain  basis  of  oontraot  and  analysis].  Position  of  the 
vessel  Parchim  arrived  at  Taltal  on  ths  18th  Jane  aa 
per  Lloyd's  Index.  The  rolativo  charter-party  stipo- 
1» toe  loa.iing  days  not  before  ths  15th  July,  cancelling 
date  the  15  th  Sept.  The  sellers  to  pay  the  cost  of  the 
telegram  giving  the  order,  but  they  are  not  responsible 
for  its  arrival  in  due  time  at  ths  port  of  loading.  The 
buyers  have  to  take  over  the  oharter  and  letter  of 
gratuity,  if  any,  for  the  captain.  .  .  .  Insurance, 
including  war  risk,  to  be  covered  by  the  sellers  upon  the 
invoice  value,  plus  premium,  plus  10  per  cent,  imaginary 
profit,  and  to  be  charged  at  C2/6  per  oent.  £,  and  the  buyer 
has  to  accept  the  policy  of  insurance  against  payment 
of  the  premium  and  ooats.  Should  the  ship  be  lost 
before  ths  (loading  is  completed,  this  oontraot  is  can- 
celled for  that  part  of  the  cargo  which  is  not  yet  laden. 

The  invoice  prion  is  doe  ninety  days-  after  receipt  of 
the  first  bQl  of  lading,  and  to  be  paid  by  the  buyer  three 
days  before  maturity,  or  in  ease  of  an  earlior  arrival 
already  of  the  Parchim),  then  against  acceptance 
of  the  documents  plus  J  per  oent.  accept  commission. 

The  buyer  provides  at  once  first- class  bank  guarantee 
for  50001.  For  the  time  between  acceptance  and 
maturity  interest  will  be  allowed  at  the  rate  of  1  per 
oent.  below  the  London  bank  rate.    .    .  - 

In  oase  the  Parchim  will  be  ordered  to  a  French 
port  .  .  .  the  freight  will  be  increased  by  one- 
third  per  ton  as  per  charter-party.  The  buyer  ban  the 
option  not  to  commonoe  discharging  before  ths  1st  Fsb. 
1915  as  per  the  oondition  referred  to  in  the  charter- 
party,  any  extra  insuranos  for  laying  up  to  be  borne  by 

If  the  buyers  make  use  at  the  proper  time  of  the 
cancelling  option  of  the  charter-party  on  account  of 
do  lay  on  the  part  of  the  ship,  they  have  to  ship  the 
saltpetre  by  another  vessel  whenever  opportunity  arises, 
if  possible,  undsr  similar  conditions.  Any  freight 
difference  pro  and  contra  is  for  account  of  the  buyers, 
also  any  hire  for  storing  and/or  fire  insurance  premium. 

This,  it  will  be  seen,  is  not  an  ordinary  o.i.f. 
contract.  The  insurance  is  separately  provided 
for  and  the  premium  is  not  inoluded  in  the  price, 
and  although  the  price  includes  freight,  it  is  only 
the  freight  under  the  charter-party  which  the 
buyer  is  to  take  over.  If  the  right  to  cancel  that 
charter-party  arises  and  the  option  to  do  so  is 
exercised,  the  buyer  has  the  responsibility  of 
finding  another  ship  bo  take  the  intended  cargo. 
He  has  to  pay  any  excess  of  freight  over  the  I 


chartered  freight,  also  he  has  to  pay  the  Btorage 
for  the  nitrate  until  loaded  on  another  vessel. 
As  the  Bum  included  for  freight  in  the  price  is  a 
mere  matter  of  calculation  and  would  be  payable 
separately  by  the  buyer  and  deducted  from  the 
price,  the  price  ib  really  for  cost  only,  and  the 
contract  has  far  more  of  the  characteristics  of  a 
contract  f  .o.b.  Taltal  than  it  has  of  a  contract  ci.f . 
European  port.  Although  the  right  to  cancel 
was  provided  for,  there  was  very  little  probability 
of  its  becoming  exercisable.  The  ship  was  to 
arrive  in  ballast  from  Oallao,  and,  if  the  notice 
in  Lloyd's  Index  proved  correct,  had  arrived 
some  time  before  the  contract  Practically 
damage  to  the  ship  would  be  the  only 
thing  which  could  prevent  her  being  ready  to 
load  before  the  15th  Sept.  It  is  dear  that 
what  was  really  contemplated  by  the  parties, 
although  they  provided  for  another  somewhat 
remote  contingency,  was  the  shipment  on  the 
Parchim  of  a  sufficient  part  of  the  nitrate  which 
the  sellers  had  ready,  and  the  effect  of  the 
contract  was  to  provide  that  on  shipment,  or  at 
all  events  on  notification  of  the  shipment,  the 
cargo  waa  to  be  at  the  risk  of  the  buyers.  If  the 
ship  was  lost  during  the  loading,  the  contract  was 
to  be  cancelled  only  as  regards  the  part  of  the 
cargo  not  loaded.  As  to  that  already  on  board  it 
was  to  stand,  so  that  the  buyer  would  have  to  pay 
for  it,  although  he  would  not  get  it  As  to  that 
which  was  shipped  and  as  to  the  whole  when  the 
shipment  was  complete,  the  buyer  clearly  cornea 
under  liability  to  pay  the  price  at  a  future  date, 
the  exact  date  of  payment  but,  not  the  liability  to 
pay,  being  eome what  in  doubt  owing  to  the  clause 
as  to  receipt  of  the  bill  of  lading  being  somewhat 
ambiguous.  The  liability  to  pay  arises  and  con- 
tinues quite  independently  of  anything  which  may 
happen  to  the  cargo  after  shipment,  and  the  sub- 
stantial question  for  consideration  is  whether  the 
parties  did  not  intend  that  the  property  should 
pass  at  the  time  the  risk  was  assumed. 

As  to  the  clause  whioh  contains  the  slightly 
ambiguous  phrase  mentioning  receipt  of  the  bill 
of  lading,  without  saying  receipt  by  whom,  it 
may  be  well  before  considering  it  to  state  what 
was  done  by  the  parties  after  the  contract,  as 
that  throws  considerable  light  on  what  they 
obviously  accepted  as  the  business  meaning  of 
the  clause. 

The  Dutch  port  of  Delfzyl  was  named  by  the 
buyers  as  the  port  to  whioh  the  ship  was  to  go 
direct  &nd  the  cablegram  giving  the  direction 
duly  arrived.  The  loading  was  completed  by  the 
6th  Aug.  and  bills  of  lading  of  that  date  in 
sets  of  three  for  various  parcels,  making  up  the 
whole  cargo,  were  taken  to  the  order  of  H.  Folsch 
and  Co.,  of  Valparaiso.  At  some  time  not  stated, 
but  before  the  6th  Sept,  and  either  in  Chile  or  in 
Europe,  it  does  not  appear  which,  they  were 
indorsed  in  blank,  "H.  Folsch  and  Co."  The 
exact  courso  of  poet  from  Germany  and  Holland 
to  Taltal  and  Valparaiso,  in  Chile,  is  not  stated, 
but  it  can  scarcely  be  doubted  on  the  facts  that 
there  was  no  communication  by  mail  dispatched 
after  the  date  of  the  contract  and  reaching  Taltal 
before  the  6th  Aug.  There  is  no  evidence  of  any 
such  communication  by  oable.  The  right  infer- 
ence upon  the  evidence  is  that  the  representatives 
of  Folsch  and  Co.  in  Chile  did  not  know  when 
they  took  the  bills  of  lading  either  the  terms  of 
the  contract  of  the  13th  July  or  its  existence.  In 
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taking  the  bills  of  lading  to  order,  the  representa- 
tives of  H.  Folsob  and  Oo.  probably  followed  a 
usual  course  of  business,  and  had  the  bill*  of 
lading  made  oat  in  the  form  moat  likely  to  be 
convenient,  whatever  the  dealings  of  the  firm  in 
Europe  with  the  cargo  might  happen  to  be.  They 
ooald  hardly  have  done  it  with  expreas  reference 
to  any  knowledge  they  had  of  the  term*  of  the 
contract,  and,  unless  the  name  of  the  buyer  had 
been  cabled  to  them,  they  ooald  not  have  taken 
them  in  any  other  form  than  they  did.  For  any- 
thing which  appears,  they  may  have  immediately 
indorsed  them  in  blank 

On  the  9th  Sept  the  first  of  each  set  of  bills  of 
lading  had  arrived  in  Europe  and  was  on  that  day 
deposited  doly  indorsed  at  the  sellers1  bank  in 
Amsterdam  by  the  sellers,  to  whom,  presumably, 
it  had  been  sent  by  mail.  Both  parties  have 
acted  on  the  view  that  the  9th  Sept.  waa  the  day 
from  which  the  ninety  days'  credit  was  to  run— 
that  is  to  say,  that  it  was  the  day  of  M  the  receipt 
of  the  first  bill  of  lading  "  within  the  meaning  of 
the  contract.  The  appellants'  counsel  has  argued 
that  there  was  then  a  receipt  of  the  bill  of  lading 
by  the  appellants,  and,  in  the  sense  that  the  bill 
of  lading  was  then  tendered  for  their  inspection, 
probably  they  did  receive  it  Bat  it  seems  quite 
clear  from  the  whole  clause  that  they  were  not 
then  to  take  it  from  the  sellers'  bank,  who  held 
it.  The  provision  as  to  their  taking  it  up  and 
paying  the  price  if  the  ship  arrived  within  the 
n,nety  days  makes  it  clear  that  they  never  were 
to  have  it  without  paying  the  orioe.  The  bill  of 
lading  appears  to  be  treated  as  the  evidence  of  the 
shipment,  and,  on  Ibis  being  forthcoming,  the 
ninety  days  was  to  begin  to  ran.  The  reference 
to  payment  "  three  days  before  maturity  "  is,  in 
tbe  translation  in  the  record,  a  little  perplexing, 
but  is  not  material  on  any  question  in  this  appeal. 
It  is  probably  to  be  explained  by  tbe  fact  that  it 
was  anticipated — though  it  does  not  seem  to  have 
been  obligatory — that  a  bill  of  exchange  would  be 
given,  and  that  it  was  meant  that  the  credit 
should  only  be  for  ninety  days,  and  that  if  a  bill 
of  exchange  carrying  days  of  grace  was  given  it 
was  to  be  taken  up  three  days  before  the  maturity 
of  that  bill.  Days  of  grace  have  been  abolished 
in  Germany,  bat  not  in  Holland. 

Qn  the  19th  Oct.  an  invoice  was  sent  by  the 
sellers  to  tbe  buyers  for  tbe  price  of  the  cargo 
(21,938*  9s ),  which  was  stated  on  the  invoice  to 
be  doe  the  9th  Dec.  1914,  and  this  would  be  ninety 
days  beginning  with  the  10th  Sept.  The  invoice 
was  accepted  without  objection  by  the  buyers. 
This  was  the  state  of  things  when,  on  the  6th  Dec. 
1914,  the  Parchim  was  detained  at  Plymouth  and 
the  cargo  captured ;  bat  the  fact  of  the  capture 
was  not  known  to  the  appellants  on  the  9th,  the 
doe  date  for  payment  of  the  price.  On  that  day 
the  bank  held  tbe  first  and  second  of  each  of  tbe 
sets  of  bills  of  lading,  but  not  the  third,  and  the 
buyers,  conceiving  themselves  entitled  to  have  all 
three  bills  of  lading,  deposited  tbe  whole  of  the 
price  (21,9382.  9a.)  with  the  bankers,  but  instructed 
tbem  not  to  part  with  the  money  until  they  got 
the  third  bill  of  lading.  The  bankers  accepted 
these  instructions.  They  got  the  third  bill  of 
lading  by  the  25th  Jan.,  and  on  that  day  they 
banded  the  money  to  the. sellers  and  all  the  docu- 
ments to  the  buyers. 

The  construction  which  their  Lordships  put  on 
the  somewhat  ambiguous  clause  of  tbe  contract 
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whioh  mentions  receipt  of  the  bill  of  lading  with- 
out  saying  whose  receipt  of  it  is  referred  to  is 
this  :  The  sailing  ship  coming  round  Cape  Horn 
was  estimated  to  take  ninety  days  longer  than  tbe 
mail  by  whioh  the  first  bill  of  lading,  posted  im- 
mediately after  the  completion  of  her  shipment, 
would  arrive  in  Europe.  The  buyer  was  to  pay 
for  the  cargo  at  the  estimated  date  of  the  arrival 
of  the  ship,  or  on  her  arrival  if  she  arrived  earlier 
than  expected.  Therefore  the  ninety  days'  credit 
was  to  begin  to  run  when  the  buyer  bad  been 
satisfied  by  production  of  tbe  first  bills  of  lading 
that  the  cargo  had  been  shipped,  and  that  tbe 
vessel  might  reasonably  be  expected  in  a  further 
ninety  days.  Then,  at  any  rate,  if  not  before,  he 
certainly  came  under  a  positive  obligation  to  pay 
the  price.  He  was,  however,  only  to  have  the  bills 
of  lading  when  he  did  pay.  The  goods  then  most 
certainly  were  at  his  rise,  and  he  had  an  insurable 
interest  whether  he  bad  tbe  property  or  not.  He 
was  entitled  to  have  tbe  policy  whenever  he  obose 
to  pay  the  premium.  It  appears  that  he  did 
deposit  the  amount  of  the  premium  at  the  same 
time  as  be  deposited  the  price  on  tbe  9th  Deo.  If  the 
goods  did  not  arrive,  his  remedy,  if  any,  was  on 
tbe  policy.  The  bank  whioh  held  the  bills  of 
lading  was  the  bank  of  tbe  sellers,  but  it  was  at 
Amsterdam,  not  in  the  country  of  the  sellers  but 
of  the  buyers.  The  course  of  business  is  left 
somewhat  in  doubt  by  the  words  used  in  the  con- 
tract ;  probably  the  translation  is  not  a  very  good 
one,  or  the  docu  ment  is  on  a  form  whioh  has  not 
been  very  skilfully  filled  up  and  altered,  but  the 
meaning  ia  fairly  clear,  ana  it  is  made  quite  clear 
by  tbe  conduct  of  the  parties.  It  seems  to  be 
that  the  bankers  were  to  hold  the  documents  as 
it  were  in  medio.  On  the  one  hand,  they  were 
not  to  band  them  over  to  the  buyers  without  the 
money,  but  equally,  as  their  Lordships  infer,  they 
were  to  hold  them  until  the  due  date,  and  not  hand 
them  back  to  the  sellers  unless  and  until  the 
buyers  made  default  in  taking  them  up  accord* 
ing  to  the  contract.  The  giving  of  a  guarantee 
has  been  relied  on  in  the  argument,  but  it  does 
not  appear  of  great  importance,  and  the  fact  that 
before  tbe  contract  was  signed  a  larger  guarantee 
had  been  asked  for  and  not  insisted  on  is  not  a 
fact  admissible  for  the  purpose  of  construing  the 
contract. 

On  these  facta  tbe  learned  President,  possibly 
drawing  somewhat  different  inference*,  held 
that  on  the  6th  Deo.,  the  date  of  the  capture,  the 
property  in  the  cargo  remained  in  the  German 
sellers  owing  to  the  form  of  the  bill  of  lading  and 
to  tbe  fact  that,  although  indorsed  in  blank,  it 
was  still  in  the  hands  of  the  sellers'  bankers  with 
instructions  not  to  hand  it  over  to  the  buyers 
until  the  price  was  paid.  His  view  was  that  in 
this  state  of  things  there  was  a  jut  di$ponendi 
reserved  by  the  sellers  which  prevented  there 
being  an  unconditional  appropriation  of  the 
goods  by  their  shipment.  But  that  this  is 
a  very  nice  point,  on  which  opiniono  may  easily 
differ,  is  shown  by  the  foot  that  in  The  Sor/areren 
(14  Asp.  Mar.  Law  Gas.  195  ;  117  L.  T.  Bep.  259), 
the  case  which  came  before  this  board  on  appeal  im- 
mediately before  this  present  osse,  the  learned 
President  bad  himself  come  to  the  contrary  con- 
clusion on  a  contract  which  appears  quite  as 
favourable  to  tbe  sellers  as  the  contract  in  the 
present  case.  In  tbe  Sorfarerwn  a  compromise 
was  agreed  to  between  the  Crown  and  one  set  of 
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claimant*,  which  made  it  unnecessary  for  this  board 
to  form  an  opinion  on  this  point  in  that  appeal.  The 
question  now  to  be  considered  is  whether  the 
learned  President  in  the  present  case  gave  at 
much  effect  as  he  ought  to  have  to  the  fact  that 
there  was  here  a  oontract  for  the  sale  of  the 
whole  cargo  of  a  named  ship,  and  that  that  cargo 
was  clearly  at  the  risk  of  the  buyers  from  a  time 
anterior  to  the  capture. 

According  to  the  authorities,  it  is  beyond 
doubt  that  the  fact  that  the  oargo  was  at  the 
buyer's  risk  from  the  moment  it  was  placed  on 
board  points  to  the  property  having  been  intended 
to  pass  at  that  time.  The  general  principle,  sub- 
sequently embodied  in  the  Sale  of  Goods  Act 
1893,  s.  20,  was,  as  early  as  1873,  laid  down  by 
Lord  Blackburn  in  Martineau  v.  Kitching 
(26  L.  T.  Rep.  336 ;  L.  Rep.  7  Q.  B.,  at  pp.  453, 
454),  where  he  says :  "  As  a  general  rule,  Re* 
pent  domino,  the  old  civil  law  maxim,  is  a  maxim 
of  our  law;  and  when  you  can  show  that  the 
property  passed  the  risk  of  the  loss,  prtmd  facie, 
is  in  the  person  in  whom  the  property  is.  If,  on 
the  other  hand,  you  go  beyond  that  and  show 
that  the  risk  attaohed  to  one  person  or  the  other, 
it  is  a  very  strong  argument  for  showing  that  the 
property  was  meant  to  be  in  him.  But  the  two 
are  not  inseparable.  It  may  be  very  well  that  the 
property  shall  he  in  the  one  and  the  risk  in  the 
other." 

It  is  true  that  in  that  name  case  and  in  others 
there  are  dicta  of  judges  that  an  express  clause 
Btating  at  whose  risk  the  subject* matter  is  to  be 
at  any  particular  time  is  to  be  construed  as  indi- 
cating that  at  that  time  the  property  is  in  some- 
one else,  otherwiite  the  clause  would  be  unneces- 
sary ;  but  that  is  an  application  of  the  maxim 
expreetio  uniut,  and  the  point  does  not  arise  in 
the  present  case.  There  is  here  no  express  olauae 
dealing  with  the  risk;  it  is  on  the  whole  tenor 
of  the  contract  that  it  appears  that  the  goods 
are  at  the  buyer's  risk  after  shipment,  as  he  then 
becomes  bound  to  pay  the  price  at  the  end  of  an 
agreed  period  of  credit  This  fact  is  a  strong 
argument,  Blackburn,  J.  says,  to  show  that  it 
was  meant  that  the  property  Bhould  then  pass. 
Further,  there  is  here  a  contract  for  the  sale  of 
the  whole  oargo  of  a  named  ship  on  a  particular 
voyage.  The  cargo  was  not  on  board,  so  that 
when  the  contract  was  made  it  was  a  contract  for 
the  future  sale  of  a  sufficient  but  then  unascer- 
tained part  of  the  bulk  then  at  the  disposal  of 
the  seller  and  ready  for  shipment.  Anderson 
Marie*  (35  T,.  T.  Rep.  506 ;  L.  Rep.  10  0.  P.  58, 
609;  1  A  pp.  Cas.  713)  was  a  c%se  in  many  respects 
like  this,  and  what  was  said  by  the  judges  is  in- 
structive, although  there  are  sufficient  differences 
in  the  facta  to  prevent  the  decision  there  being 
an  authority  here.  There  the  plaintiff  had 
bought  "the  oargo  of  .  .  .  Rangoon  rioe 
per  Sunbeam  at  9*.  li<f.  per  cwt,  cost  and 
freight.  .  .  .  Payment  by  sellers'  draft  on 
purchasers  at  six  months'  sight,  with  documents 
attaohed."  There,  as  here,  the  cargo  was  not  on 
board  at  the  time  of  the  oontract,  and  the  ship 
was  lost  during  the  loading,  when  the  greater 
part  of  the  rioe  to  make  up  the  oargo  was  on 
board,  but  not  the  whole ;  the  part  not  shipped 
was  alongside  in  lighters,  and  was  also  lost  The 
contract  did  not  **  the  contract  in  the  present 
case  does,  contain  »ny  clause  providing  for  the 
case  of  a  loss  during  loading.    The  question  on 


considerable  difference  of  opinion 
was  as  to  whether  the  part  of  the  cargo  which 
was  on  board  was  at  the  risk  of  the  purchaser  so 
as  to  give  him  an  insurable  interest.  It  was  held 
that  neither  the  property  nor  the  risk  passed  as 
each  bag  of  rice  was  put  on  board,  and  that 
neither  passed  until  completion  of  the  loading. 
Every  judge,  however,  was  of  opinion  that  the 
property,  as  well  as  the  risk  in  the  whole  oargo, 
would  have  passed  as  soon  as  the  loading  was 
complete;  but  there  the  phrase  "  with  documents 
attacued  "  showed  that  the  purchaser  was  to  have 
the  bill  of  lading  as  soon  as  made  out  on  his 
accepting  the  draft  to  be  tendered  with  it  for  his 
acceptance.  If  the  clause  as  to  part  loading, 
wbioh  is  in  the  present  case,  had  been  in  that 
contract,  the  purchaser  would  have  had  both 
property  and  risk  in  the  part  on  board.  In  cases 
such  as  that  was,  and  such  as  this  is,  as  soon  as  a 
full  cargo  has  been  shipped  the  particular  bags 
on  board  become  ipso  faeto  the  cargo  of  the  ship, 
and  thereby  become  the  subject*  matter  which  has 
been  agreed  to  be  sold.  The  seller's  representa- 
tives here  were  clearly  authorised  to  select  the 
particular  bags  of  the  description  in  the  oontract 
which  were  to  go  on  board;  no  question  arises 
here  of  the  description  and  quality,  as  the  certifi- 
cates and  analysis  when  tendered  were  accepted, 
a  small  rebate  being '  made  in  respect  of  a  slight 
variation  which  appears  to  have  been  justified  by 
the  oontract ;  at  any  rate,  it  was  not  objected  to. 
The  shipment  under  such  circumstances  seems 
such  an  unqualified  and  decisive  appropriation 
that  it  would  require  something  very  clear  and 
express  in  the  way  of  a  reservation  to  make  the 
appropriation  a  conditional  one.  The  English 
cases,  however,  on  which  the  Sale  of  Goods  Act 
was  founded,  seem  to  show  that  the  appropriation 
would  not  be  such  as  to  paBS  the  property  if  it 
appears  or  can  be  inferred  that  there  was  no 
actual  intention  to  pass  it.  If  the  seller  takes 
the  bill  of  lading  to  niB  own  order  and  parts  with 
it  to  a  third  person,  not  the  buyer,  and  that  third 
person  by  possession  of  the  bill  of  lading  gets  the 
goods,  the  buyer  is  held  not  to  have  the  property 
bo  as  to  enable  him  to  reecover  from  the  third 
party,  notwithstanding  that  the  act  of  the  seller 
was  a  clear  breach  of  the  contract:  (Watt  v. 
Bnker,  2  Ex.  1 ;  Gabarron  v.  Kreeft,  33  L.  T.  Rep. 
365 ;  Ii.  Rep.  10  Ex.  274).  This  seems  to  be  because 
the  seller's  conduct  is  inconsistent  with  any  in- 
tention to  paaa  the  property  to  the  buyer  by 
means  of  the  oontract  followed  by  the  appropria- 
tion. On  the  other  hand,  if  the  seller  deals  with 
the  bill  of  lading  only  to  Becure  the  oontract 
price  and  not  with  the  intention  of  withdrawing 
the  goods  from  the  oontract,  he  does  nothing 
inconsistent  with  an  intention  to  paaa  the 
property,  and  therefore  the  property  may  pass 
either  forth  with  subject  to  the  seller's  lien  or  con- 
ditionally on  performance  by  the  buyer  of  his 
part  of  the  contract:  (Mirabita  v.  Imperial  Otto- 
man Bank,  38  L.  T.  Rep.  597 ;  3  Ex.  Div.  164; 
Van  Catteel  v.  Booker,  2  Ex.  691;  Browne  v. 
Hart,  3  H.  &  N.  484 ;  Joyce  v.  8wann,  17  0.  B. 
N.  S.  84).  The  prima  facie  presumption  in 
such  a  case  appears  to  be  that  the  property 
is  to  pass  only  on  the  performance  by  the 
buyer  of  his  part  of  the  contract  and  not 
forthwith  eubject  to  the  seller's  lien.  Inasmuch, 
however,  as  the  object  to  be  attained,  namely, 
securing  the  oontract  price,  may  be  attained  by 
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the  seller  merely  reserving  a  lien,  the 
that  the  property  is  to  pass  on  the  performance  of 
a  condition  only  is  necessarily  somewhat  weak 
and  may  be  rebutted  by  the  othe 
of  the  case. 

Having  regard  to  the  doctrine  that  the 
of  a  ship  who  gives  to  the  shipper  of  goods  a  bill 
of  lading  becomes  bailee  of  the  goods  to  the 
person  indicated  by  the  bill  of  lading,  a  seller 
holding  a  bill  of  lading  to  his  order  would  baTe  a 
sufficient  possession  of  the  goods  to  maintain  bis 
lien,  even  if  he  bad  on  shipment  parted  with  the 
property.  The  seller  in  snob  a  case  makes  the 
•bip  (even  if  it  belongs  to  tbe  buyer  or  is  char- 
tered by  bim)  his  warehouse  so  far  as  these  goods 


are  concerned,  and  the  case  as  pointed  oat  by 
Pollock,  C  B.  in  Browne  v.  Hare  iB  to  be  governed 
by  the  same  rules  as  that  of  a  person  contracting 
to  bo  j  goods  in  a  warehouse  of  the  seller  where  they 
sre  to  remain  until  paid  for,  so  that  tbe  seller 
retains  a  lien.  They  may  or  may  not  become  tbe 
buyer's  property  before  he  pays  for  tbem,  accord- 
ing to  tbe  terms  of  tbe  oontraot.  Tbe  question 
whether,  assuming  the  appropriation  hy  shipment 
of  tbe  cargo  to  be  unconditional,  the  property 
passed  then,  or  only  on  notification  of  tbe  appro- 
priation, to  tbe  buyers,  is  not  material  in  tbe 
press nt  case,  as  on  the  9th  Sept.  by  the  bills  of 
lading,  and  on  tbe  19th  Oct.  by  tbe  invoice,  there 
was  before  the  capture  clear  notification.  Tbe 
learned  President  in  bis  jadgment  pot  out  of  con- 
sideration tbe  events  of  tbe  9ch  8ept  and  the  19th 
Oct  on  the  ground  that  they  took  place  after  the 
outbreak  of  war,  bat  in  so  doing  be  seen  r  to  have 
overlooked  his  own  deotnion  in  The  SouthJUld 
(13  asp.  Mar.  Law  Oaa.  150 ;  113  L.  T.  Rep.  655  j 
(1917)  A.  C.  390,  note),  and  that  of  this  board  to 
which  be  was  a  party  in  The  D*k»a  (13  Asp.  M*r. 
Law  0*a  591;  116  L.  T.  Rep.  364;  (1917)  A.  0. 
396),  to  tbe  effect  that  acts  done  after  the  out- 
break of  war  are  not  invalidated  when  done  in 
pnmDsooe  of  obligations  incurred  before  tbe  war. 

Their  Lordships  have  oo  me  to  the  conclusion, 
after  carefully  considering  all  the  facta,  that  it 
was  the  intention  of  the  parties  to  the  contract 
that  the  property  in  tbe  cargo  should  pass 
to  the  buyer  upon  shipment,  bat  that  the 
buyer  was  not  intended  to  have  possession 
of  tbe  cargo  or  of  the  bills  of  lading  which 
represented  the  cargo  until  actual  payment  at 
doe  date  of  the  purchase  price.  With  tbe  excep- 
tion of  the  form  of  tbe  bills  of  lading,  everything 
points  to  this  conclusion.  The  oon  tract  is  for  the 
sale  of  tbe  whole  cargo  of  a  named  ship.  On 
shipment,  or  at  any  rate  on  notification  of  ship- 
ment, the  cargo  is  at  the  risk  of  the  buyer,  who 
has  to  pay  for  it  whether  it  arrives  or  not.  Tbe 
cargo  is  to  be  insured  for  buyer's  account  and 
benefit,  and  insured  at  its  arrived  value,  including 
profit,  which  the  buyer  alone  could  make.  The 
buyer  takes  over  the  charter-party,  and  names 
the  port  of  discharge.  Tbe  only  matter  wbioh 
seems  to  point  to  an  intention  not  to  pass  the 
property  on  shipment  is  the  form  in  wbioh  the 
bills  of  lading  were  taken.  Bat  this  form  was 
determined  by  tbe  seller's  agent  without  know- 
ledge of  the  contract,  and,  though  it  may  have 
been  determined  on  general  instructions  from  bis 
principal,  without  particular  instrt  ctions  given 
in  view  of  the  particular  contract.  The  way  in 
which  the  seller  subsequently  deals  with  the  bills 
of  lading  points  ratber  to  a  desire  to  support  bis 
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lien  than  to  a  desire  to  retain  the  property  or  any 
jus  diiponendi  incident  to  the  property.  As  soon 
as  the  bills  of  lading  arrive  in  Europe  he  plaoes 
them  at  the  buyer's  disposal,  subject  only  to 
payment  of  the  purchase  price  at  due  date.  As 
soon  as  this  is  done  be  loses  the  possibility  of 
withdrawing  them  from  the  oontraot,  even  if 
otherwise  he  could  have  done  eo.  Under  these 
circumstances  the  form  of  the  bills  of  lading  is, 
in  their  Lordships'  opinion,  quite  insufficient  to 
displace  the  strong  inference  of  an  intention  to 
pass  the  property  on  shipment  arising  from  the 
terms  of  the  oontraot  and  the  other  facts. 

It  remains  only  to  deal  with  the  question  of 
insurance,  as  to  which  a  point  was  rather  hinted 
at  than  Berioualy  pressed  in  the  argument  The 
appellants  no  doubt  consented  to  take  the  rUk 
which  they  did  on  this  contract  because  they 
were  to  be  insured  against  (inter  alin)  war  riaka. 
The  appellants  may  have  been  entitled  to  recover 
on  the  policy,  bat  as  the  policy  itself  i*  not  in 
evidence  bat  only  the  contract  for  it,  their  Lord- 
ships  cannot  be  certain  of  this.  It  may  be  that 
the  appellant*  have  been  paid  by  the  underwriters, 
who  are  said  to  have  been  Germans,  bat  there  is 
no  proof  of  the  p»yment  No  question  was  asked 
about  it  of  the  witness  who  gave  evidence  for  the 
appellant  at  tbe  trial.  Possibly  counsel  con- 
sidered that  prist*  oonrts  are  not  oonoerned  with 
questions  of  insurance,  because  insurances  are 
collateral  contracts  not  affeoting  the  property  in 
goods. 

It  may  be  that  had  it  been  proved  in  fsot  that 
tbe  appellants  had  been  paid  by  tbe  insurers,  and 
that  tbe  appeal  was  being  prosecuted  for  tbe 
benefit  of  the  insurers,  who  were  enemies,  a  further 
question  would  have  arisen,  but  there  id  no  suoh 
proof,  and  their  Lordships  express  no  opinion  on 
this  point. 

Their  Lordships  will,  therefore,  humbly  advise 
Hia  Majesty  that  this  appeal  should  be  allowed 
with  oosts,  and  that  the  cargo  be  released  to  the 
appellants. 

Solicitors  for  the  appellants,  Stokc$  and  8loke$. 

the  respondent,  Treasury  Solicitor. 


Jan.  22,  23,  and  March  1, 1918 

(Present:  The  Right  Hons.  Lords  Parkrr  of 
Waodihotor,  Sumnbb,  Parmoob,  Wrkn- 
bttbt,  and  Sir  Samubl  Evans  ) 

Thb  SOdkark  (No.  2).  (a) 

OH  APPRAL  FROM  THB  PRIZE  CO0BT  IN  BGYPT. 

Prize  Court  — Capture  of  ship  and  cargo —  Ship 
taken  into  port  and  handed  over  to  proper  officer 
— Cargo  discharged  and  warehoused  before  prize 
procetdinjs — Damage  to  cargo  by  fire  at  ware- 
house—Release of  cargo  to  British  owners — Claim 
by  cargo  owners — Duty  of  executive  officers — Naval 
Prize  Act  1864  (27  d>  28  Vict,  c  25;.  s.  16. 

The  Naval  Prize  Act  1864,  by  sect.  16,  provides  that 
"  every  ship  taken  as  prize,  and  brought  into  port 
within  the  jurisdiction  of  a  Prize  Court  shall 
forthwith,  and  without  bulk  broken,  be  delivtred  up 
to  the  marshal  of  the  court;  if  there  be  no  such 
marshal  .  .  .  to  the  principal  officer  of 
customs  at  the  port." 
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The  German  steamship  S.  was  captured  in  the  Red 
Sea  by  B.  the  Captain  of  H.M.S.  Black  Prince, 
and  taken  to  Alexandria.  At  that  time  Egypt  was 
in  British  occupation,  but  there  was  no  Prize  Court, 
thenearest  place  at  which  a  Prize  Court  was  sitting 
being  Gibraltar.  Nor  was  there  a  marshal  at 
Alexandria,  and  B.  therefore  handed  the  ship  and 
cargo  to  Q.%  the  detaining  officer,  who,  without 
getting  leave  from  the  Prize  Court,  removed  the 
c  it  go  from  the  ship  and  stored  it  in  sheds  on  the 
quay.  A  fire  broke  out  in  the  sheds  and  part  of 
the  cargo  was  destroyed. 

The  cargo  owners  subsequently  sucxssfully  claimed 
the  release  to  them  of  the  umlestroyed  part  of  the 
car  jo,  and  were  decreed  damages  against  the  captor 
and  the  detaining  officer,  who  appealed. 

Held,  that  there  was  no  generally  accepted  rule  of 
international  law  as  to  the  officer  in  whose  custody 
prizes  should  be  placed  when  brought  into  a  con- 
venient port  pending  adjudication  by  a  Prize 
Court;  that  Alexandria  was  a  convenient  port, 
and  the  captor  was  justified  in  delivering  the  ship 
and  cargo  to  the  detaining  officer,  who  did  not 
receive  it  as  the  captor's  agent. 

Held,  further,  that  the  damages  did  not  flow  from  the 
failure  to  apply  to  the  Prize  Court  for  an  order 
to  unload ;  for  had  they  done  so,  such  an  order 
in  the  circumstances  would  certainly  have  been 
granted.  The  cause  of  lose  had  nothing  to  do 
with  any  ^f^*  °f  du^y^T  ei^||^  fjj* 

for  them. 

LilJey  v.  Doubleday  (44  L.  T.  Rep.  814  ;  7  Q.  B. 
Div.  510)  distinguished. 

Duties  of  captors  and  executive  officers  to  owners  of 
property  seized  as  prize  and  rights  of  the  Crown 
in  such  property  considered  and  explained. 

Appbal  from  a  judgment  and  decree  of  Hia 
Majesty's  Supreme  Court  for  Egypt,  jn  prize. 

By  tbe  decree  the  appellants,  Captain  Gilpin 
Brown,  R.N.  and  Lieutenant  Grogan,  R.N.,  were 
ordered  to  pay  damages  to  the  respondents  in 
respect  of  tbe  destruction  and  damage  to  certain 
parcels  of  copra  destroyed  by  fire  in  a  warehouse 
where  the  cargo  had  been  placed  without  applica- 
tion to  or  proceedings  in  prize. 

Judge  Grain,  who  tried  tbe  case,  found  that 
Lieutenant  Grogan  was  agent  for  Captain  Gilpin 
Brown,  and  that  tbe  appellants  were  in  tbe 
position  of  bailees.  Having  broken  bulk  contrary 
to  sect.  16  of  the  Naval  Prize  Act  1864  they  were 
liable  for  the  damage,  and  he  ordered  a  reference 
as  to  tbe  amount. 

The  facts  sufficiently  appear  from  tbe  judg- 
ment. 

Sir  Gordon  Hewart  (S.-G.)  and  James  Wylie  for 
the  appellants. 

Leslie  Scott,  K.C.  and  Dunlop  for  the  re- 
spondents, other  than  Boustead  and  Co. 

Leek,  K.C.  and  A.  M.  Talbot  for  tbe  respondents, 
Boustead  and  Co. 
Wylie  in  reply. 

The  following  cases  were  cited  : 

LOlsy  v.  Doubleday,  44  L.  T.  B«p.  814 ;  7  Q.  B. 
Dir.  510  j 

Qorris  t.  Scott,  30  L.  T.  Rep.  431  ;  L.  Rep.  9  Ex. 
125: 

The  BsUty  (No.  1),  1  Ch.  Rob.  92  ; 
The  Washington,  6  Ch.  Rob.  275  ; 
The  Maria,  4  Ch.  Rob.  348  j 
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The  Catherine  and  Anne,  4  Ch.  Rob.  39 ; 
Morrison  and  Co.  v.  Shaw,  BavM,  and  Albion 

Company,  13  Asp.  Mar.  Law  Cm.  504;  115  L.  T. 

Rsp.568;  (1916)  2  K.  B.  783; 
Mauonnairt  t.  Keating,  2  Gall.  324  ; 
The  Quten/els,  13  Asp.  Mar.  Law  Cas.  346 ;  114 

L.  T.  Rep.  953  ;  (1916)  2  A  C.  112. 

The  considered  judgment  of  their  Lordships 
was  delivered  by 

Lord  Pajlhb  op  Waddimotoh.  —  On  tbe 
15th  Aug.  1914  the  German  steamship  8udmark 
was  captured  in  the  Red  Sea  by  His  Majesty's 
ahip  Black  Prince,  under  the  command  of  the 
appellant.  Captain  Gilpin  Brown.  She  had  on 
board  a  general  cargo,  including  a  large  quantity 
of  copra  consigned  to  Hamburg  and  2000  tons  of 
barley  consigned  to  Antwerp  or  Hamburg.  Until 
the  contrary  was  proved,  the  enemy  character  of 
the  cargo  would  be  presumed  from  tbe  enemy 
character  of  the  ahip.  After  the  capture  Captain 
Gilpin  Brown  brought  the  ship  with  the  cargo  on 
beard  through  the  Suez  Canal  to  the  port  of 
Alexandria,  and  there  banded  her  over  to  the 
appellant,  Lieutenant  Grogan,  who  had  been 
appointed  by  His  Majesty's  military  authorities 
in  Egjpt  as  detaining  officer  in  respect  of  prizes 
brought  to  or  captured  in  that  port!  Lieutenant 
Grogan  caused  the  cargo  to  be  unloaded  and  stored 
to  hia  order  in  sheds  belonging  to  tbe  Egyptian 
Customs  Administration.  The  unloading  was  com. 
pleted  early  in  Oct  1914.  On  the  17th  Oct.  a  fire 
occurred  in  the  sheds  where  the  cargo  was  stored, 
and  a  considerable  part  of  the  copra  was  burnt  or 
damaged-  What  remained  of  tbe  copra  after  tbe 
fire  was,  in  the  course  of  the  proceedings  for  con- 
demnation of  the  ahip  and  cargo,  released,  with 
tbe  consent  of  tbe  Procurator  for  Egypt,  to  the 
respondents,  who  had  entered  a  claim  aa  owners, 
and  the  respondents  thereafter  brought  an  action 
in  the  Prise  Court  againBt  Captain  Gilpin  Brown 
and  Lieutenant  Grogan  to  recover  tbe  loss 
occasioned  by  tbe  fire.  In  this  action  Lieutenant 
Grogan  has  been  held  liable  on  the  ground  that 
he  committed  a  breach  of  duty  towards  the  respon- 
dents in  causing  the  cargo  to  be  unloaded  and 
stored  ashore.  Captain  Gilpin  Brown  has  also 
been  held  liable  on  the  ground  that  Lieutenant 
Grogan  was  bis  agent  in  causing  the  cargo  to  be 
landed,  or,  alternatively,  that  he  was  guilty  of  a 
•  breach  of  duty  towards  the  respondents  in  band- 
ing over  the  ship  and  cargo  to  Lieutenant  Grogan. 
Both  Captain  Gilpin  Brown  and  Lieutenant 
Grogan  are  appealing  from  this  decision.  It  will 
be  convenient,  in  tbe  first  instance,  to  consider 
tbe  duties  of  Captain  Gilpin  Brown  as  captor  of 
the  Biidmark. 

Seizures  as  prize  are  made  by  executive  officers 
of  the  Crown  in  the  exercise  of  the  Crown's 
belligerent  rights.  The  duties  of  these  executive 
officers  towards  the  owners  of  the  property  seized 
are  tbe  duties  of  tbe  Sovereign,  and  fall  to  be 
determined  by  international  law.  On  tbe  other 
hand,  the  duties  of  these  executive  officers  towards 
the  Crown  must  be  determined  by  municipal  law. 
As  will  presently  appear,  it  is  important  to 
remember  this  distinction. 

The  title  of  the  Crown  to  property  seized  as 
prize  is  not  complete  without  adjudication  in  its 
favour  by  the  Prize  Court.  The  first  duty  of  the 
Crown  is  therefore  to  preserve  the  property  in 
order  that  it  may  be  dealt  with  as  the  Prize  Court 
may  determine.  If  tbe  property  seized  be  a  ship 
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cargo  on  board,  the  cargo  should  not  (except 
nr  special  circumstances)  be  disturbed  until 
the  ship  be  brought  into  a  convenient  port.  The 
duty  of  the  Grown  to  bring  the  ship  into  a  con- 
venient port  without  breaking  bulk  is  generally 
discharged  by  the  captors,  and  ia  sometimes 
referred  to  as  the  dnty  of  the  captors :  (Pratfs 
Story  on  Prise  Courts,  pp.  37  39).  But  it  makeB 
no  difference  to  the  ownerB  of  ship  or  cargo  by 
whom  the  duty  is  discharged.  For  any  loss  occa- 
sioned by  a  breach  of  the  duty  the  Grown  may  be 
made  liable  through  the  executive  offioer  respon- 
sible for  the  breach  or  some  other  proper  officer. 
As  a  matter  of  practice  it  is  quite  common  for  the 
captors,  under  the  orders  of  their  superior  offioer, 
to  hand  the  prize  to  some  other  officer  of  the 
Crown  to  be  taken  into  a  convenient  port,  and  it 
is  impossible  to  hold  that  snob  practice  is  contrary 
to  international  law.  On  the  prise  being  so 
handed  over,  the  duties  of  the  captors  themselves 
with  respect  to  it  are  at  an  end,  though  the  duty 
of  the  Grown  remains. 

The  convenience  of  the  port  to  which  a  prize  is 
brought  in  for  adjudication  must  be  determined 
by  all  the  circumstances  of  the  case.  Neutral 
ports  are  not  convenient  ports,  for  it  is  arguable 
that  a  neutral  Power  oould  not  allow  a  prize  to 
remain  in  its  ports  (except  temporarily,  and  then 
only  by  reason  of  special  circumstances,  suoh  as 
stress  of  weather  or  want  of  provisions)  without 
committing  a  breach  of  neutrality,  and,  further, 
it  might  be  difficult  to  execute  the  order  of  the 
Prize  Court  of  the  captors  over  vessels  into 
neutral  port.  Other  things  being  equal,  the 
nearest  available  port  should  be  preferred.  A 
ship  captured  in  the  English  Channel  ought  not, 
as  a  rule,  to  be  taken  to  Gibraltar.  It  would  be 
unreasonable  to  subject  her  to  the  risk  of  so  long 
a  voyage.  But  as  between  various  home  porta  it 
would  be  quite  proper  to  select  the  least  congested 
port,  or  the  port  the  voyage  to  whiob,  though 
longer,  would  involve  less  danger  from  the  risks 
incident  to  war.  A  convenient  port  must  be  Buch 
that  the  property  can  remain  there  in  safety 
without  being  exposed  to  special  risk  from  wind 
and  tide.  It  should  be  capable  of  accommodating 
vessels  of  the  draught  of  the  captured  Bhip.  The 
real  point  to  be  considered  is  the  safety  of  the 
prize,  and  the  distance  of  the  place  where  the 
Prise  Court  holds  its  sittings  from  the  port 
aelocted  is  immaterial. 

To  the  question  whether  Alexandria  was  a 
convenient  port  to  which  the  Siidmark  might 
properly  be  brought  after  her  capture,  their  Lord- 
■hips,  without  hesitation,  return  an  affirmative 
answer.  It  was  not  a  neutral  port,  Egypt  being 
in  the  military  occupation  of  this  country  :  (see 
The  GuUnftU  (13  Asp.  Mar.  Law' Gas.  346;  114 
L.  T.  Rep.  053;  (1916)  2  A.  0.  112.)  For  all 
material  purposes  it  was  a  British  port,  and 
vessels  detained  there  as  prize  would  be  subject 
to  the  orders  of  the  appropriate  British  Prize 
Court.  There  was  then  no  court  in  Egypt 
exercising  jurisdiction  in  matters  of  prize,  but 
the  Admiralty  Division  of  the  High  Court  in  this 
country  had  jurisdiction  over  all  such  matters, 
and  there  would  be  no  difficulty  in  executing  its 
orders  in  the  port  of  Alexnndria.  The  suggestion 
that  the  Siidmark  ought  to  have  been  taken  to 
Malta,  at  considerable  risk,  merely  because  there 
a  court  having  jurisdiction  in  prize  which 
at  Malta,  is,  in  their  Lordships1  opinion, 


untenable.  It  follows  that  Captain  Gilpin  Brown 
acted  properly  in  bringing  the  Sudmark  into  the 
port  of  Alexandria;  out  there  is  the  further 
question  whether  he  was  justified  in  handing  her 
over  to  the  custody  of  Lieutenant  Grogan. 

So  far,as  their  Lordships  can  discover,  there  is 
no  generally  accepted  rule  of  international  law  as 
to  the  officer  in  whose  custody  prizes  should  be 
placed  when  brought  into  a  convenient  port  pend- 
ing adjudication  by  the  Prize  Court.  Inasmuch 
as  the  dnty  of  the  Crown  to  preserve  the  captured 
property  subsists  as  well  after  as  before  the  ship 
is  brought  into  port,  the  matter  is  of  little  im- 
portance to  the  owners  of  the  captured  ship  or 
cargo,  and  may  be  reasonably  determined  by  the 
municipal  law  of  the  captors.  In  Germany  prizes 
are  banded  over  to  the  port  authorities.  In  this 
country  the  persons  to  whom  a  prize  should  be 
handed  over  is  in  part  regulated  by  statute. 
Sect  16  of  the  Naval  Prize  Aot  1864  provides 
that  every  ship  taken  as  prize  and  brought  into 
port  within  the  jurisdiction  of  a  Prize  Oourt  shall 
forthwith  and  without  bulk  broken  be  delivered 
up  to  the  marshal  of  the  court,  but  if  there  be  no 
snob  marshal,  then  to  the  principal  offioer  of 
Customs  in  the  port  It  should  be  noticed  with 
regard  to  this  section  that  it  is  one  of  a  fasciculus 
of  clauses  dealing  with  procedure  in  Prize  Courts, 
and  procedure  has  always  been  recognised  as  a 
matter  of  municipal  as  opposed  to  international 
law.  Further,  the  penalty  for  its  breach  is 
governed  by  sect.  37,  and  involves  only  the  loss 
of  prize-money — in  other  words,  the  loss  of  an 
advantage  secured  by  municipal  and  not  by  inter- 
national law.  It  should  be  noticed  also  that 
sect.  16  has  no  application  unless  there  be  a 
marshal  or  a  principal  officer  of  Customs  to 
whom  the  prize  can  be  delivered.  If  there  be  no 
such  marshal  or  principal  officer,  the  section  is 
inapplicable,  and  the  person  to  whom  the  prize  is 
to  be  delivered  would,  according  to  our  municipal 
law,  fall  to  be  determined  by  the  Crown  in  the 
exercise  of  its  prerogative. 

There  was  no  marshal  or  deputy  marshal  and 
no  principal  offioer  of  His  Majesty's  Customs  in 
Alexandria  to  whom  delivery  oould  be  made 
pursuant  to  sect  16,  and  it  was  no  doubt  for  this 
reason  that  Lieutenant  Grogan  had  been  appointed 
on  behalf  of  the  Crown  as  detaining  officer  in 
respect  of  prizes  brought  to  or  captured  in  that 
port.   Their  Lordships  cannot  accept  the  sug- 

Sjstion  that  the  principal  officer  of  Egyptian 
o stems  was  the  principal  officer  of  cuptoms 
within  the  meaning  of  that  section.  Under 
these  circumstanced,  Captain  Gilpin  Brown  was, 
in  their  Lordships'  opinion,  fully  justified  in 
delivering  the  Sudmark  to  Lieutenant  Grogan. 
It  is  difficult  to  see  how  he  oould  have  acted 
otherwise.  The  suggestion  that  he  oonntituted 
Lieutenant  Grogan  his  agent  for  the  future 
custody  of  the  ship  and  cargo  is,  in  their 
Lordships'  opinion,  based  on  a  misconception  of 
the  true  facts.  It  is  supported  only  by  the 
subsequent  conduct  of  Lieutenant  Grogan  in 
handing  the  ship  to  Captain  Borrett  for  deli  vet  y 
with  other  prizes  to  the  Prize  Court  marshal 
appointed  by  His  Britannic  Majesty's  Supreme 
Court  in  Egypt  wbioh  had  then  obtained  juris* 
diction  in  prize  matters,  by  Order  in  Council  of 
the  SOtb  Sept.  1914,  made  under  an  Act  of 
Parliament  passed  on  the  18th  Sept.  1914  (4  A  5 
G«o.  5,  c  79).    This  conduot 
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even  if  Lieutenant  Grogan  were  guilty  of  a 
breaoh  of  duty  in  not  obtaining  the  leave  of  the 
Prise  Ooort  to  diaobarge  the  cargo,  it  is  difficult 
to  Bee  how  the  damage  subsequently  incurred  by 
reason  of  the  fire  waa  in  any  way  consequent  on 
each  breach.  Captors  or  other  executive  officers 
of  the  Crown  in  possession  of  property  seized  as 
price  may  properly  be  likened  to  bailees,  if  there 
be  a  Question  as  to  the  amount  of  care  they  are 
bonna  to  exercise,  but  the  likeness  cannot  be 
extended  beyond  this  point.  Bailment  ia  a 
matter  of  contract,  and  the  measure  of  damage  in 
the  case  of  a  breach  of  contraot  may  be  very 
different  from  the  measure  of  dsmage  in  the  esse 
of  a  breach  of  duty  which  in  no  way  arieee  out  of 
contract.  In  their  Lordships'  opinion,  Lilley  t. 
DoubUday  (44  L.  T.  Sep.  814;  7  Q.  B.  Div.  510) 
cannot  be  relied  on  in  the  present  case. 

It  was  suggested  that  if  an  application  bad 
been  made  to  the  Prise  Court  the  appellants 
would,  in  some  way  or  other,  have  obtained  the 
advantage  of  some  insurance  effected  or  to  be 
effected  by  tbe  Prize  Court  marshal.  This  may 
or  may  not  be  the  case,  bat  their  Lordships  are 
quite  satisfied  that  there  is  no  obligation  on  tbe 
part  of  the  Crown  or  its  executive  officers,  or  the 
Prize  Court  marshal,  to  effect  insurances  against 
fire  for  the  benefit  of  cargo -owners,  whether  the 
cargo  be  landed  or  kept  on  board  a  captured 
ship.  The  loss  of  some  possible  advantago 
arising  ont  of  insurance  usually  effected  in 
tbe  interest  of  the  Crown  cannot  therefore  be 
made  an  item  of  damage  for  tbe  breach  of 
doty  wbioh  Lieutenant  Grogan  is  said  to  have 
committed. 

For  the  reasons  above  indicated,  their  Lord* 
ships  are  of  opinion  that  the  order  appealed  from 
was  erroneous  and  ought  to  be  discharged. 

Their  Lordships  will  humbly  advise  His  Majesty 
that  tbe  appeal  ought  to  be  allowed,  with  co*ts 
here  and  below. 

S  >lioitors  for  the  appellants.  Treasury  Solicitor. 

Solicitors  for  the  respondents,  Linklater,  Addi- 
son and  Brovm ;  Thomas  Cooper  and  Co. 


■  — -» — 

PROBATE,  DIVORCE,  AND  ADMIRALTY 
DIVISION. 
PRIZE  COURT. 
Jan  29,  Feb.  2,  Nov.  6,  and  Dec  12,  1917. 
(Before  Sir  S.  T.  Evuta,  President) 
Thb  Hambobh.  (o) 
Prize    Court — Neutral  flag — Ship    registered  in 
neutral   country — Real    ownership — Ship  under 
enemy  control — Seizure  a*  pri.e — Character  of 
ship—Domicil— Eight  of  Price  Court  to  determine 
real  ownership  of  ship. 
The  Prize  Court  is  not  bound  to  determine  the  neutral 
or  the  enemy  character  of  a  vessel  according  to  the 
flag  which  she  is  flying,  or  which  she  is  entitled  to 
fly.  at  the  date  of  her  capture,  but  is  entitled  to 
determine  her  true  character  and  her  real  oumership 
in  accordance  with  all  the  facts  and  circumstances 
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foundation  for  saying  that  he  was  agent  for 
Captain  Gilpin  Brown. 

With  regard  to  Lieutenant  Grogan  somewhat 
different  considerations  arise.  His  duty  towards 
tbe  cargo-owners  was  the  duty  of  the  Crown, 
that  is  to  ssy,  the  duty  of  preserving  the  property 
pending  adjudication  by  the  Prize  Courts.  Only 
if  in  discharging  tbe  cargo  he  committed  a 
breach  of  this  duty  can  he  be  liable  for  any  loss 
entailed  thereby  on  tbe  cargo- ownera.  The  Prize 
Court  is  the  proper  tribunal  to  determine  whether 
tbe  circumstances  did  or  did  not,  according  to 
international  law,  justify  tbe  discharge.  If 
Lieutenant  Grogan  had,  as  it  is  contended  he 
should  have  done,  applied  to  the  Prize  Ooort  for 
leave  to  land  tbe  cargo,  the  same  question  would 
have  arisen  for  determination.  If  tbe  circum- 
stances were  snob  that  the  court,  if  applied  to, 
would  have  authorised  the  discharge  of  tbe  cargo, 
tbe  cargo-owners  can  have  suffered  no  damage  by 
reason  of  the  fact  that  Lieutenant  Grogan  did 
not  make  any  such  application.  Their  Lordships 
oannot  accept  the  contention  that  tbe  necessity 
of  an  application  to  the  ooort  before  landing  a 
prise  cargo  ia  so  dearly  a  role  of  international 
law  that  a  neglect  to  make  the  application  must 
in  all  oases  render  the  officer  responsible  for  the 
landing  liable  for  a  breaoh  of  duty.  Such  a  rule 
would  not  be  in  the  interests  of  the  owners  of 
the  captured  property.  The  oiroumatanoes  may 
be  sooh  that  prompt  action  is  necessary  in  the 
interests  of  all  concerned.  In  Buoh  cases  tbe 
officer  in  charge  of  the  property  must  acton  his 
own  responsibility.  If  there  be  no  justification 
for  landing  the  oargo,  and  the  owner  is  pre- 
judiced thereby,  he  has  his  remedy  in  the  Prise 
Court  If  the  landing  of  tbe  oargo  is  justified, 
tbe  owner  has  no  cause  of  complaint.  The 
irregularity,  if  any,  committed  by  the  officer 
responsible  for  the  landing  in  not  having  first 
obtained  tbe  leave  of  the  ooort  is  in  that  case  a 
mere  technical  breach  of  duty. 

In  the  present  case  there  can,  in  their  Lord- 
ships' opinion,  be  no  reasonable  doubt  that  if  an 
application  had  been  made  to  the  Prize  Court  it 
would  have  authorised  Lieutenant  G>ogan  to  do 
what  he  in  fact  did.  Tbe  steamship  Siidmark 
was  undoubtedly  a  German  vessel  captured  at 
sea,  and  therefore  clearly  liable  to  condemnation. 
The  liability  of  tbe  cargo  to  condemnation  was  in 
doubt  It  depended  upon  whether  its  presumed 
enemy  character  could  be  displaced  by  evidence. 
But  it  was  quite  certain  that  it  could  never  leave 
Alexandria  on  board  the  Biidmatk  It  would 
have  to  be  transhipped  or  landed.  Tbe  captain, 
in  the  interests  oi  the  cargo-owners,  was  pressing 
for  an  immediate  landing,  on  the  ground  that  it 
would  deteriorate  if  left  on  board.  Uodercircum- 
stances  such  as  these  it  is  the  usual,  if  not  tbe 
invariable,  oourse  for  the  Prize  Court  to  order  a 
cargo  to  be  landed  and  stored  on  shore.  Their 
Lordships  oannot  discover  any  circumstance 
which  might  have  induced  the  Prize  Ooort  to 
depart  from  the  usual  practice.  If  applied  to,  it 
would  have  authorised  Lieutenant  Grogan  to  do 
what  be  in  fact  did. 

Further,  their  Lordships  are  of  opinion  that 
the  delay,  necessarily  incident  to  an  application 
to  tbe  High  Ooort  in  this  country,  for  leave 
to  land  the  cargo  was,  under  the  circum- 
stances, a  sufficient  justification  for  landing 
the  cargo  without  obtaining  such  leave.  Bat 


(a)  Beporuxi  b*  j.A.  8Lirra  «n,  B»rrt*«»rH-L»w. 
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of  the  ease.  When,  therefore,  a  vessel  is  owned  by 
a  company  which  is  registered  in  a  neutral  country, 
but  it  appears  that  aU  the  directors  and  all  the 
shareholders  of  the  company  are  alien  enemies,  the 
Prize  Court  is  entitled  to  hold  that  the  ship  is  enemy 
property  and  liable  to  condemnation. 

This  was  a  suit  lor  the  condemnation  of  the 
steamship  Hamborn  as  prize. 

The  Hamborn  was  originally  a  Norwegian 
steamship  called  the  Trim.  In  1913  she  was 
purchased  by  a  Dotoh  limited  company,  the 
Vulcan  Transport  Company,  which  had  its 
headquarters  at  Rotterdam.  A  single-ship 
company,  the  Hamborn  Steamship  Company, 
waa  then  formed,  half  of  the  shares  in  it  being 
held  by  the  Vulcan  Transport  Company  and 
the  other  half  by  the  Voloan  Coal  Company,  also 
a  Dutch  company  of  Rotteidam,  Of  the  1000 
shares  of  the  Voloan  Transport  Company,  998 
were  held  by  the  Kaiser  Company,  all  the  directors 
and  shareholders  of  which  were  Germans  resident 
in  Germany,  with  the  exoeption  of  one,  who  wae  a 
Hungarian,  and  the  remaining  two  shares  were 
held  by  another  German  firm,  Messrs.  Thy  seen 
aod  Oo.  The  share  capital  of  the  Voloan  Coal 
Company  was  held  by  the  Vulcan  Transport 
Company,  the  Rhine  Company,  and  the  Lohberg 
Company.  The  direotors  of  the  Voloan  Goal 
Company  were,  with  one  exception,  the  same  as 
those  of  the  Vulcan  Transport  Company.  All 
the  direotors  and  shareholders  of  the  Rhine 
Company  and  the  Lobbsrg  Company  were  of 
German  nationality.  The  Hamborn  Steamship 
Company  was  registered  in  Holland,  and  the 
managing  committee  consisted  of  two  Germans, 
resident  in  Rotterdam. 

The  Hamborn  was  captured  by  a  British 
warship  whilst  running  under  a  time  charter  with 
an  American  firm  of  shipowners  on  a  voyage  from 
New  York  to  Cuba.  The  date  of  capture  was 
the  27 tb  Oct  1915.  The  vessel  waa  taken  to 
Halifax,  Nora  Scotia,  where  a  writ  in  prize  was 
issued  on  the  Slat  Oct  1915.  Subsequently  an 
order  was  made  transferring  the  proceedings  to 
England. 

By  an  Order  in  Council  dated  the  20th  Oct 
1915,  art.  57  of  the  Declaration  of  London,  which 
provided  that  "  the  neutral  or  enemy  character  of 
a  veeael  ia  determined  by  the  flag  which  Bhe  is 
entitled  to  fly,"  ceased  to  be  adopted  and  put 
into  force.  The  order  was  published  in  the 
Qatette  on  the  26th  Oct.  1915,  the  day  upon 
which  the  Hamborn  left  New  York. 

On  behalf  of  the  Crown  it  was  contended  that 
the  court  was  entitled  to  look  beyond  the  nominal 
ownership  of  the  vessel  for  her  true  character, 
that  the  company  owning  the  vessel  was  really  an 
enemy  company,  and  that  the  flag  whioh  she  was 
flying  at  the  time  of  her  capture  was  cot  con- 
clusive. 

On  behalf  of  the  claimants,  the  Hamborn 
Steamship  Company,  it  was  contended  that  the 
test  to  be  applied  was  the  domioil  of  the  steam- 
ship company,  and  that  the  connection  of  the 
oompany  with  the  enemy  was  too  remote  to 
entitle  the  oourt  to  condemn  the  vessel  as  prize. 

The  Attorney -General  (Sir  F.  £.  Smith,  K  0.), 
the  Solicitor-General  (8ir  Gordon  He  wart,  K.O), 
and  Dunlop  tor  the  Procurator-General. 

MacKinnon,  K.0.  end  Balloeh for  the  claimants. 


The  following  were  cited  in  the  oourse  of  tho 
argument : 

The  Harmony,  2  Ch.  Bob.  322  ; 

The  Indian  Chief,  Bosooe's  English  Prise  Gases, 

vol.  1, 251  s  3  Ch.  Bob.  12 ; 
The  Vrow  EUnbeth,  5  Ch  Bob.  2  ; 
The  Fortuna,  3  Wheat.  286  ; 
The  8anJo$i  Indxano.  2  Gall.  267  ; 
The  Industrie,  Rosooe,  toI.  2,  297  ;  8pinks,  54  ; 
The  Ocean  Brxde,  Rosooe,  vol.  2,  309  ;  Spinks,  66  ; 
Daimler  Company  v.  Continental  Tyre  and  Rubber 

Company  {Oreat  Britain),  114  L.  T.  Bep.  1049  j 

(1916)  2  A.  C  307 ; 
The  fit.  Tudvo.  13  Asp.  Mar.  Law  Gas.  516 ;  115 

L.T.Bsp.634;  (1916)  P.  291 ; 
Pitt  Cobbett's  International  Law,  3rd  edit.,  part  2, 

pp.  141.  142.  n        .  „ 

Cur.  adv.  vult. 

Dec  12. — The  Pbjsbidsnt. — It  is  a  settled  rule 
of  prize  law,  based  on  the  principles  upon  which 
Courts  of  Prize  act,  that  they  will  penetrate 
through  snd  beyond  forme  and  technicalities  to 
the  facts  and  realities.  This  rule,  when  applied 
to  questions  of  the  ownership  of  vessels,  means 
that  the  oourt  is  not  bound  to  determine  the 
noutral  or  enemy  character  of  a  vessel  according 
to  the  flag  she  is  flying,  or  may  be  entitled  to  fly, 
at  the  time  of  capture.  The  owners  are  bound 
by  the  flag  which  they  have  chosen  to  adopt,  bat 
captors  as  against  them  are  not  so  bound.  It  has 
been  sai  d  that  "it  is  no  inconsiderable  part  of 
the  ordinary  occupation  of  a  Prize  Oourt  to  pull 
off  the  mask  and  exhibit  the  vessel  in  her  true 
character." 

The  question  to  be  determined  in  the  present 
case  is  whether  the  true  oharacter  of  the  steam- 
ship Hamborn  was  Dutch  or  German;  or, in  other 
words,  whether  her  ownerB  were  enemy  subjects 
or  neutral  subjects.  8he  waa  nominally  owned 
by  a  limited  company  registered  in  Holland,  and 
was  flying  the  Dutch  flag.  Six  separate  com- 
panies appear  upon  the  stage  in  the  history  of  the 
vessel.  For  brevity's  sake  I  shall  call  them  by 
short  English  names.  They  are  (I)  the  Hamborn 
Shippiug  Oompsnv.  (2)  tne  Vulcan  Transport 
Company,  (3)  the  Voloan  Goal  Company,  (4)  the 
Kaisar  Company,  (5)  the  Kbine  Company,  and 
(6)  the  Lohberg  Company.  The  first  three  of 
these  companies  were  registered  in  Holland;  the 
last  three  in  Germany.  The  ship  (formerly  a 
Norwegian  vessel)  appears  to  have  been  bought 
by  the  Vulcan  Transport  Company.  8he  was 
afterwards  transferred  to  the  Hamborn  Shipping 
Company,  which  was  formed  as  a  one-ship  com- 
pany, and  her  name  was  changed  to  Uambom, 
after  a  German  town. 

The  Vulcan  Transport  Company  were  the 
managers  of  the  ship.  They  acted  in  part  through 
two  men  named  Groninger  and  Nalenz,  who  were 
German  Bubjtcts,  although  said  to  reside  in 
Holland.  The  Hamborn  Shipping  Company  did 
not  pay  any  cash  to  the  Vulcan  Transport  Com- 
pany for  the  Bhip.  The  whole  of  the  share  capital 
of  the  Haui born  Shipping  Company  waB  held  in 
equal  shares  by  the  Vulcan  Transport  Company 
and  the  Vulcan  Coal  Company.  The  directors  of 
these  two  last-named  companies  were  all  Germans 
snd  resident  in  Germany.  All  the  shares  in  the 
Vulcan  Transport  Company,  except  two,  were 
held  by  the  Kaiser  Company  ;  the  remaining  two 
were  held  by  Messrs.  Thy  seen  and  Co.,  a  German 
firm,  of  Mulheim.   The  Kaiser  Company  was  not 
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only  registered  in  Germany,  but  all  it*  directors 
and  shareholders  were  Germans  resident  in 
Germany,  except  one,  who  waa  a  Hungarian. 

All  the  shares  in  the  Yd  loan  Goal  Company 
were  held  between  the  Vulcan  Transport  Com- 
pany, the  Rhine  Company,  and  the  Lob  berg 
Company.  These  last  two  named  companies  were 
aJeo  registered  in  Germany,  and  all  their  d  1  rectors 
and  shareholders  were  Germans.  It  ia  seen, 
therefore,  that  no  one  other  than  enemy  subjects 
was  a  direotor,  manager,  or  shareholder  in  any  of 
the  companies  which  are  supposed  to  have  bad  an 
interest,  direct  or  indirect,  in  the  Ham  born 
Shipping  Company  or  the  Hamborn;  and  no 
person  other  than  a  German  (unless  it  be  the  one 
Hungarian)  had  any  pecuniary  or  beneficial 
interest  to  the  extent  of  even  a  pfennig  in 
the  shipping  company  or  the  ship.  What  was 
the  object  of  registering  the  three  companies, 
nominally  Dutch,  in  Holland,  I  do  not  know.  It 
is  possible  that  there  are  similar  provisions  in  the 
law  of  Holland  with  reference  to  the  ownership  of 
a  Dutch  vessel  by  foreign  companies  to  those 
contained  in  oar  own  Merchant  Shipping  Acts. 
Bat  no  information  was  given  to  the  court  as 
to  this. 

These  being  the  facts,  was  the  Ha  inborn  in 
reality  a  Dutch  or  a  German  vessel?  In  my 
view  there  can  be  no  doubt  about  the  answer. 
She  was  a  German  vessel  belonging  to  German 
owners. 

In  the  course  of  the  argument,  minute  criticism 
as  made  of  the  translation  of  art.  6  of  the  con- 
stitution of  the  Vulcan  Transport  Company, 
which  dealt  with  the  respective  positions  and 
powers  of  Groninger  and  Nalenz  on  the  one  hand 
and  the  five  German  directors  of  the  managing 
company  on  the  other.  It  was  argued  that 
Groninger  and  Nalenz  were  in  the  position  of 
directors,  and  that  the  five  German  directors 
were  a  supervisory  committee  and  not  the  direct- 
ing body. 

If  it  is  necessary  to  deal  with  the  question  as 
one  of  substance  aud  not  of  words  only,  I  am  of 
opinion  that  the  result  of  the  evidence  shows 
that  the  correct  translation  of  art.  6  is  as  follow  a  : 
Tho  m*nav-ument  of  the  company  ia  intrusted  to  a 
oommittee  consisting  of  at  moot  seven  managers  (first 
fixed,  ss  seen  below,  at  two— namely,  Groninger  and 
Nalenz;,  who  are  appointed  aad  dismissed  by  the 
general  meeting  of  shareholders.  The  committee  of 
management  is  under  the  snpervi.ioa  of  the  board  of 
directors.  In  the  absence  of  one  or  uxe  of  the 
of  the  board  of  directors  shall 
tier  the  vacancies  are  to  be  filled.  In  dero- 
gation of  the  foregoing  as  regards  the  manner  of 
appointment  there  aro  appointed  for  the  first  time  ae 
the  managing  oo  mm  it  tee  Mr.  Hani 
Mr.  Carl  Nalens,  both  of  Rotterdam. 

Art.  10  similarly  should  read : 

The  committee  of  management  require  the  anient  of 
the  members  of  the  board  of  directors  for  the  purposes 


So  art.  11 : 

The  members  of  the  board  of  directors  determine  the 
conditions  under  which  the  oommittee  of  management 
are  appointed  and  fix  their  salaries,  without  prejadioe  to 
the  power  of  the  general  meeting  to  dismiss  at  any 
time  one  or  more  of  the  oommittee. 
And,  lastly,  art  16: 

The  members  of  the  board  of  directors  determins  the 

i  of  the 


company  is  to  be  carried  on.  In  all  current  measures 
they  serve  the  oommittee  of  management  as  an  ad- 
visory council.  The  oommittee  of  management  are 
always  obliged  to  carry  out  the  directions  of  the  board 
of  directors. 

The  above  gives  the  effect  of  the  clauses  in 
language  which  iB  easily  understood  here.  Tbe 
difference  in  the  names  of  the  two  bodies  is  not 
worth  discussion.  It  is  no  greater  than  "  tbe  dif- 
ference 'twixt  tweedle-dum  and  tweedle-dee."  The 
result  is  that  Groninger  and  Nalenz.,  the  two 
Germans  at  Rotterdam,  were  entirely  under  tbe 
control  of  tbe  five  German  directors  in  Germany, 
and  that  the  centre  and  whole  effective  control 
of  the  business  of  the  Hamborn  Shipping  Com* 
pany  was  in  Germany. 

Having  regard  to  these  facts  the  vessel  must 
be  regarded  in  this  court  as  belonging  to  German 
subjects. 

I  perhaps  ought  to  mention  one  other  con- 
sideration whioh  was  placed  before  the  court  by 
counsel  for  tbe  claimants,  by  reference  to  art.  57 
of  the  Declaration  of  London,  whereby  it  had 
been  provided  that  the  neutral  or  enemy  character 
of  a  vessel  was  determined  by  the  flag  which  she 
was  entitled  to  fly.  Whether  if  all  the  circum- 
stances were  known,  it  would  be  held  in  the 
oourte  of  Holland  that  the  vessel  was  "  entitled  " 
to  fly  the  Dutch  flag,  I  do  not  know.  But  in  any 
event  by  an  Order  in  Council  of  the  20th  Oct. 
1915  it  was  declared  that  the  said  art.  57  should 
from  and  after  that  date  cease  to  be  adopted  and 
put  in  force,  and  that  in  lieu  of  the  article  the 
Prize  Courts  should  apply  the  rules  and  principles 
formerly  observed  in  them.  The  vessel  waa  not 
captured  till  toe  27th  Oct.  1915. 

It  was  said  that  the  Order  in  Council  was  only 
published  in  the  London  Gazette  on  the  26th  Oct. 
1915,  and  that  the  vessel  had  no  opportunity  of 
changing  her  flag.  Whether  it  was  desired  to 
change  it,  and  how  long  it  would  have  taken,  I 
do  not  know.  The  date  of  the  publication  of  the 
Order  in  Council,  whatever  it  was,  is  in  my  view 
immaterial.  The  article  was  not  in  fact  in  force 
at  tbe  date  of  capture,  and  a  ship  whioh  was  really 
an  enemy  vessel  had  no  protection  under  it  That 
Is  enough.  But  in  truth,  no  Berious  argument 
was  pressed  upon  the  court  on  this  head.  The 
facts  were  stated  rather  in  support  of  a  plea  ad 
muericcrdiam.  The  vessel  being  enemy  property, 
such  s  plea,  emanating  from  such  an  enemy,  lacks 
not  only  force  or  favour,  but  is  devoid  even  of  a 
sense  of  decenoy. 

Tbe  decision  of  the  court  is  that  tbe  Hamborn 
is  condemned  as  good  and  lawful  prize. 

Solicitor  for  the  Procurator- General,  Treasury 
Solicitor. 

Solicitors  for  the  claimants,  PrUchard  and 
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Thursday,  Jan.  17, 1918. 
(B«for«  8ir  8.  T.  Evahs,  President.). 
Thb  Ounbot.  (o) 
Prize  Court— British  ship— Enemy  good*— Goods 
diverted  to  British  port— Discharge  in  British  port 
— Perishable  nature  of  goods — Sale  by  skipowners 
—Proceeds  of  sale — Liability  to  condemnation. 

In  (he  absence  of  any  dealing  with  enemy  goods, 
which  have  been  discharged  in  a  British  port,  of 
such  a  character  as  to  change  the  ownership  in  the 
same,  the  Crown  is  entitled,  in  case  the  goods  are 
sold,  to  claim  the  proceeds  of  the  sale  in  the  same 
way  that  tt  would  have  been  entitled  to  claim  the 


This  was  an  action  on  behalf  of  the  Grown  claim- 
ing the  condemnation  of  the  proceed*  of  sale  of 
certain  enemy  goods. 

The  goods  in  question  were  2800  bags  of 
■esamum  seed,  an  East  Indian  product  cultivated 
for  the  sake  of  it*  oil,  and  these  bags  were  shipped 
in  June  1914,  before  the  outbreak  of  the  war,  on 
the  British  steamship  Glenroy,  at  Shanghai,  by 
Messrs.  Sohnabel,  Ganmer,  and  Go.,  a  German 
firm  carrying  on  business  in  Germany  and  in 
China.  The  seeds  were  consigned  to  Rotterdam 
"to  order."  Whilat  on  her  voyage  the  Glenroy 
was  diverted  to  the  port  of  London,  where  she 
arrived  on  the  19th  Aug.  1914.  The  seeds  were 
unshipped  and  stored  in  the  port  of  London,  but, 
as  they  were  of  a  perishable  nature  and  unclaimed, 
the  shipowners  sold  them  in  Sept  1915  for  the 
gross  sum  of  '24141.  6«.  4d.  Freight,  sale  charges, 
lighterage,  storage,  Ac,  amounted  to  5852.  Of.  2d., 
leaving  a  balanoe  of  1829/.  6s.  2d.,  which  was  paid 
into  the  current  banking  account  of  the  ship- 
owners. 

In  July  1917  the  Procurator- General  first 
became  acquainted  with  the  real  facts  of  the 
ease,  and  communications  passed  between  the 
Solicitor  to  the  Treasury  and  the  shipowners, 
with  the  result  that  the  shipowners  paid  over  a 
cheque  for  the  sum  of  1829/.  6s.  2d.  to  the 
Procurator-General,  and  this  was  paid  into  the 
Prize  Court,  for  adjudication.  Subsequently  a 
writ  in  prize  was  issued  claiming  condemnation 
of  this  snm  as  droits  of  Admiralty. 

The  BoUeitor.General  (Sir  Gordon  Hewart, 
K.C.)  and  M.  Shearman  for  the  Procurator- 
General. — If  the  Grown  had  been  aware  of  the 
circumstances  of  the  case  in  Aug.  1914,  when  the 
?essel  arrived  at  the  port  of  London,  and  where  the 
teeds  were  unshipped,  it  would  have  been  within 
its  right  to  seise  the  goods  as  enemy  property  on 
a  British  ship.  The  goods  never  became  the  pro- 
perty of  any  other  person ;  in  fact,  there  was  no 
claimant  to  them.  And  just  as  the  Grown  was 
entitled  to  claim  the  goods  in  Bpecie,  so,  in  the 
absence  of  any  dealing  with  them  so  as  to  create 
a  right  in  anyone  else,  there  was  the  right  to 
follow  the  proceeds  of  sale  if  the  goods  were  sold. 
Ths  right  of  following  the  proceeds  of  sale  after 
capture  was  clearly  established :  (see  Story'B 
Principles  and  Practioe  of  Prize  Courts,  Pratt's 
sdit,  pp.  28-30).  This  right  should  be  extended 
to  the  case  of  enemy  goods  which  were  in  a 
British  port  and  liable  to  seizure.  There  was  no 
decision  exactly  in  point,  but  the  matter  was  dealt 
with  to  Borne  extent  by  Lord  Parker  in  his  judg- 


ment  in  the  case  of  The  Roumanian  (114  L  T. 
Ben.  3 ;  (1916)  1  A  0.  124),  where  he  said : 
"  Obviously,  if  the  cargo  were  liable  to  seizure  as 
prize,  seizure  followed  by  condemnation  in  the 
Prise  Court  would  entitle  the  Crown  either  to  the 
cargo  itself  or  the  proceeds  thereof,  subject  to 
Buch  shipowners'  or  other  charges  as  might,  by 
law,  take  precedence  of  the  Crown's  interest. 
They  also  referred  to 

Undo  v.  Rodnoy,  2  Douglas,  612n. 

Ths  Hoffnung,  Rosooe's  English  Prize  Cases,  voL  1, 

588  ;  6  Oh.  Sob.  383 ; 
Ths  Charlotte,  Bosoos,  voL  1,  585a. 

The  President.— It  is  clear  that  these  2800 
bags  of  sesamum  seed  belonged  to  the  enemy. 
They  were  laden  on  a  British  ship  on  a  voyage 
from  Shanghai  to  Antwerp  and  Rotterdam,  and 
entered  the  port  of  London,  the  vessel  having 
been  diverted  thither  whilst  on  her  way  to  her 
destination  after  the  commencement  of  the  war. 
Acting  strictly  according  to  their  rights,  the 
shipowners — I  dare  say  for  good  reasons  or  other- 
wise, because  of  the  character  of  the  goods— sold 
the  goods,  which  realised  a  sum  of  1829/  Ss.  2d. 
after  payment  of  freight  and  other  charges. 
While  in  port,  as  well  ss  whilst  they  were  at 
sea,  the  goods  were  liable  to  capture  or  seizure 
by  the  Crown.  There  is  no  evidence  before  me 
that  they  went  further  afield  than  the  port  of 
London,  and  they  were  there  sold.  Thereupon 
they  became  converted  intojmoney,  and  that  money 
was  in  the  hands  of  the  shipowners.  Somehow  it 
came  to  the  knowledge  of  the  Procurator-General 
that  there  was  that  sum  of  money  left  in  the 
custody  of  the  shipowners,  and  there  was  a 
demand  made  for  it  bj  him,  equivalent  to  the  right 
of  seizure.  I  think  the  goods  were  merely  converted 
in  port  into  money,  and  as  the  goods  were  subject 
to  seizure  and  condemnation  while  they  remained 
as  specie,  so  in  the  case  of  the  proceeds  of  their 
sale,  nothing  having  arisen  to  interfere  with  or 
change  their  character,  such  proceeds  are  also 
subject  to  condemnation.  Therefore  I  oondemn 
this  1829/.  6s.  2d.,  the  net  proceeds  of  the  goods 
the  subject  of  seizure  as  good  and  lawful  prize. 

Solicitor  for  the  Procurator-General,  Treasury 
Solicitor. 


Fsb.  14, 15,  and  19, 1918. 

(Before  Sir  8.  T.  Evans,  President.) 

Thb  Bonna.  (a) 

Prize  Court— Edible  fats  shipped  in  neutral  country 
— Edible  fats  conditional  contraband — Fats  to  be 
manufactured  for  consumption  in  neutral  country 
— Other  edible  Jots  of  a  similar  character  thereby 
released  for  erport  to  enemy  country — Continuous 
voyage  —  Principle  of  substitution  —  Limit  of 
principle. 

Cocoanut  oil,  which  is  largely  used  in  the  manufac- 
ture of  margarine,  was  declared  conditional  contra- 
band by  an  Order  in  Council  dated  the  14th  Oct, 
1916.  A  large  quantify  of  this  article  was  shipped 
in  a  neutral  vessel  in  1916  from  the  Bast  Indies 
and  consigned  to  a  Swedish  firm  of  margarine 
manufacturers.  Whilst  on  its  voyage  the  vessel 
arrived  at  a  British  port,  where  the  cocoanut  oil 
was  seized  as  prize.   The  Crown  claimed  the  con- 

(a)  Bsportsd  by  J.  A.  Slits*,  Esq.,  Bsrrtlw  at  Law. 
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demnation  of  the  oil  on  the  ground  that  it  was  really 
intended  for  Germany,  and,  alternatively,  that  even 
if  it  woe  intended  for  manvf  icture  into  margarine 
in  Sweden,  and  for  consumption  in  that  country, 
the  result  toas  the  release  of  a  large  quantity  of 
butter,  which  was,  in  fact,  sent  to  Germany  fur 
consumption,  and  that  therefore  the  doctrine  of 
continuous  voyage  applied  to  the  article.  The 
Swedish  firm  resisted  the  claim  on  the  ground  that 
the  cocoa  nut  oil  was  intended  scltly  for  use  in  the 
manufacture  of  margarine  for  Swedish  consump- 
tion, and  that  the  doctrine  of  continuous  voyage  did 
not  apply  to  the  case. 

Held,  that  it  was  not  in  accordance  with  the 
principles  of  international  law  that  raw  materials, 
which  were  conditional  contraband,  on  their  way  to 
citizens  of  a  neutral  country  to  be  converted  into  a 
manufactured  article  for  consumption  in  that 
country  should  be  subject  to  condemnation  on  the 
ground  that  the  consequence  might,  or  even  would, 
neceisartly  be  that  another  article  ot  a  Uke  kind, 
and  adapted  for  a  like  use,  would  be  exported  by 
other  dti.ens  of  the  neutral  country  to  the  enemy; 
but  (hat  tf  it  was  shown,  that  in  a  neutral  country 
particular  manufacturers  of  an  article  were  acting 
in  combination  with  particular  producers  or 
vendors  of  a  similar  article,  and  that  the  intent un 
and  object  of  their  combination  was  to  produce  the 
one  article  so  that  the  other  might  be  released  for 
export  to  the  enemy,  then  the  doctrine  of  continuous 
voyage  would  apply,  and  the  ra  o  materials  would 

This  was  a  case  in  which  the  Grown  claimed  the 
condemnation  of  416  tone  of  cocoannt  oil  seized 
on  board  the  Norwegian  steamship  Bonna,  on  the 
27th  Aug.  1916. 

The  Bonna  was  a  teat  case,  and  upon  its  decision 
depended  the  fate  of  the  cargoes  of  six  other 
vessel*,  the  Oicar  Fredrik,  the  Printeatan  Inge- 
bora,  the  Axel  Johnson,  the  Bomtn,  the  Gyldtnpris, 
and  the  Atna. 

The  Bonna  sailed  from  the  Dntoh  East  Indies 
with  a  cargo  of  416  tons  of  coooanut  oil,  a  sub- 
stance largely  used  in  the  manufacture  of  marga- 
rine, and  consigned  in  the  manner  set  ont  fully 
in  the  judgment.  The  claimants  were  the  Kya 
Margarin  Aktiebolaget  Srea,  of  Kulmar,  Sweden, 
and  they  resisted  the  claim  of  the  Crown  on  the 
ground  that  the  coooanut  oil  had  been  bought  by 
them  for  the  purpose  of  the  manufacture  of 
margarine  in  their  manufactory  for  sale  and 
consumption  in  Sweden. 

The  contention  of  the  Crown  was  that  the 
manufacture  of  margarine  had  largely  inoreased 
in  Sweden  since  the  outbreak  of  the  war,  and 
statistics  showed  that  there  had  been  an  enor- 
mouB  export  trade  in  butter  carried  on  with 
Germany  so  long  aa  edible  fata  were  imported 
into  Sweden.  Later  on,  however,  when  a  quantity 
of  edible  fate  were  seized  as  prize,  and  the  impor- 
tation of  the  same  into  B  wed  en  declined,  the 
exports  of  butter  to  Germany  fell  off.  This 
showed  that  the  import  of  edible  fata  had 
a  considerable  influence  upon  the  trade  with 
Germany,  and,  as  it  was  an  established 
principle  that  where  raw  material  which  was  con- 
ditional contraband  was  liable  to  condemnation 
as  prize  if  it  was  on  its  way  to  s  neutral  country, 
there  to  be  manufactured  into  articles  which  were 
afterwards  to  be  exported  to  an  enemy  country, 


this  principle  ought  to  be  extended  to  cases  like 
the  present,  where  the  importation  of  one  artiole 
permitted  of  the  exportation  of  an  artiole  of  a 
similar  character,  and  that  this  extension  of  the 
doctrine  of  continuous  voyage  was  justifiable 
owing  to  the  ramifications  of  modern  commerce. 

The  Solicitor- General  (Sir  Gordon  He  wart, 
K.O.),  B.  A.  Wright,  K.G.,  and  Peate  for  the 
Procurator-General. 

Leslie  Scott,  K.O.  and  he  Quesne  for  the 

claimant*. 

The  following  oases  were  cited  in  the  course  of 
the  arguments: 

The  Balto,  ants,  p.  18  ;  116  L.  T.  Hop.  319 ;  (1917) 
P.  79; 

The  Bakan,  ants,  p.  161;  117  L.  T.  Rep.  619; 

(1918)  A.  C.  148; 
The  Baron  Stjernblad,  ants,  p.  178 ;  117  L.T.  Sep. 

748;  (1918)  A.  C.  178. 

Our.  mde.  emit. 

Ftb.  19 — The  President — This  claim  relates 
to  416  tons  of  coooanut  oil  shipped  on  the  Nor- 
wegian steamship  Bonna,  and  seized  on  the  27th 
Aug.  1916.  The  claimants  are  a  Swedish  oompany 
of  margarine  manufacturers  and  dea  ers  carrying 
on  business  at  Kalmar.  The  oompany  was  formed 
before  the  war,  but  its  business  increased  largely 
after  the  war.  Coooanut  oil  was  declared  con- 
ditional oontrabsnd  by  an  Order  in  Council  dated 
the  14th  Oct.  1915. 

Tee  oase  for  the  claimants  was  that  tbe  oil  was 
their  property,  and  was  bought  for  the  purpose  of 
the  manufacture  of  margarine  in  their  own  factory 
for  Bale  and  consumption  in  Sweden,  and  as  such 
was  not  subject  to  capture  or  condemnation. 

It  was  contended  for  the  Crown  that  tbe  claim- 
ants had  failed  to  discharge  the  onus  whioh.  in 
the  circumetanoes,  rested  upon  them,  to  establish 
that  tbe  destination  of  the  oil  was  neutral;  and, 
further,  that  tbe  oil  was  subject  to  condemnation 
on  the  ground  either  (1)  that  it,  and  the  margarine 
for  the  manufacture  of  which  it  was  acquired, 
should,  in  the  circumstances,  be  deemed  to  have 
an  enemy  destination ;  or  (2)  that  such  margarine, 
when  manufactured,  would,  to  tbe  knowledge  of 
the  claimants,  be  consumed  in  Sweden  in  sub- 
stitution for  Swedish  butter  to  be  supplied  to 
Germany. 

Of  tbe  total  of  416  tons,  111  tons  were  shipped 
at  Batavia  and  Sourabaja,  in  tbe  Dutch  East 
Indies,  by  Messrs.  G.  H.  Slot  and  Co.  as  con- 
signors to  Messrs.  Auguste  Pellerin.  File,  and  Co. 
as  consignees  at  Christisnia ;  and  305  tons  at 
Sourabaya  by  Messrs.  Barns,  Pbilps,  and  Co. 
Limited,  as  consignors  to  Mr.  Anders  Mellgren 
as  consignee  at  Gothenburg.  All  the  consign- 
ments were  intended  for  the  claimant  oompany, 
which  had  bought  the  former  lot  through  Messrs. 
A.  B.  NielBen  and  Co.  of  Christiania  and  the  latter 
through  Mr.  Ole  Boe,  of  the  same  city.  Tbe  goods 
were  Bold  and  bought  under  f.o.b.  contracts. 

It  was  said  that  tbe  first-named  consignees, 
Messrs.  Auguste  Pellerin,  File,  and  Co  ,  were 
inserted  in  Home  of  the  bills  of  lading  through  a 
mistake  of  the  shippers,  which  was  not  discovered 
till  after  tbe  vessel  sailed.    While  Bhe  was  on  her 


voyage  the  shippers  caused  a  cablegram  to  be 
transmitted  to  her  master,  asking  bim  to  alter 
the  manifest  by  entering  the  name  of  Mr.  Anders 
Mellgren  as  the  consignee.  This  be  did  not  do, 
but  he  pinned  the  cablegram  to  tbe  manifest. 
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If  the  one  part  could  be  captured  as  conditional 
contraband,  the  other  part  was  subject  to  captor© 
alao ;  and  not  only  that  part  when  completely 
manufactured,  but  the  raw  materials  for  it  as  well.  ' 

No  authority  was  nor  could  be  adduced  for  the 
proposition  formulated  in  such  an  argument,  but 
it  was  contended,  nevertheless,  that  it  logically 
followed  principles  recognised  by  international  law. 

Before  pronouncing  the  deoision  of  the  court, 
I  think  it  right  to  aay  that  if  it  was  established 
that  raw  materials  were  imported  by  a  neutral 
for  the  manufacture  of  margarine  with  an  inten- 
tion to  supply  the  enemy  with  the  manufactured 
article  1  should  be  prepared  to  hold  that  the 
doctrine  of  continuous  voyage  applied  so  as  to 
make  such  raw  materials  subject  to  condemna- 
tion as  conditional  contraband  with  an  enemy 
destination. 

I  should  go  eren  further,  and  hold  tJiat  if  it 
was  shown  that  in  a  neutral  country  particular 
manufacturers  of  margarine  were  acting  in  com- 
bination with  particular  producers  or  vendors  of 
butter,  and  that  the  intention  and  object  of  their 
combination  was  to  produce  the  margarine  in 
order  to  send  the  butter  to  the  enemy,  the  same 
doctrine  would  be  applicable  with  the  same 
results. 

But  there  is  a  long  apace  between  those  two 
supposed  oases  and  the  one  now  before  the  court, 
and  this  space,  in  my  view,  cannot  be  spanned 
by  the  application  of  the  accepted  principles  of 
the  law  of  nations. 

I  do  not  consider  that  it  would  be  in  accordance 
with  international  law  to  bold  that  raw  materials 
on  their  way  to  citizens  of  a  neutral  oountry  to 
be  con  verted  into  a  manufactured  article  for 
consumption  in  that  oountry  were  subject  to 
condemnation  on  the  ground  that  the  conse- 
quences might  or  even  would  necessarily  be  that 
another  article  of  a  like  kind  and  adapted  for  a 
like  use  would  be  exported  by  other  citizens  of 
the  neutral  oountry  to  the  enemy. 

I  therefore  allow  the  olaim,  and  order  that  the 
goods  seized,  or  the  proceeds  if  sold,  be  released 
to  the  claimants. 

Solioitor  for  the  Procurator-General,  treasury 
Solicitor. 

Solicitors    for  the  claimants,   Botierell  and 


Feb.  25,  26,  More*  11,  12.  18,  19,  20,  and 
April  15.  1918. 

(Before  Sir  8.  T.  Eyahs,  President) 

Ths  Lzonora.  (t) 

Prize  Court  —  International  law  —  Neutral  ship — 
Cargo  of  enemy  origin  with  neutral  destination — 
Reprisals  Order  in  Council  of  the  Itth  Feb.  1917 
— Terms  of  order  as  affecting  neutrals  —  I  neon- 
venience  and  lose  to  neutrals — Validity  of 
—  Reprisals  —  Special  circumstances  of 
— Rijht  to  condemn  ship  and  cargo. 

By  an  Order  in  Council  dated  the  164  Feb.  1917  it 
was  provided,  inter  alia,  that  (1)  a  vessel  which  is 
encountered  at  sea  on  her  way  to  or  from  a  port 
in  any  neutral  country  affording  means  of  access 
to  the  enemy  territory,  without  calling  at  a  port  in 
British  or  allied  tern  lory,  shall,  until  the  contrary 


Prizb  Ct.] 


Whether  it  was  intended  that  be  should  alter  the 
bills  of  lading  or.  not  is  in  doubt. 

Mr.  Anders  Mellgren  was  the  French  Consul  at 
Gothenburg.  He  had  no  oontrol  over,  or  bene- 
ficial interest  in,  the  goods.  His  name  was  used 
as  consignee  with  hfs  assent,  aocorded  for  a  small 
commission.  The  object  of  this  was,  according 
to  the  claimants'  story,  to  facilitate  the  passage 
of  the  goods  into  Sweden  by  satisfying  any  British 
cruiser  or  examining  vessel  that  the  destination 
of  the  goods  was  neutral,  and  so  to  avoid  the 
diverting  of  the  vessel  and  her  cargo  to  a  British 
port  for  searoh  and  examination. 

How  the  alleged  mistake  of  inserting  Messrs. 
August©  Pellerin,  Fils,  and  Co.  in  some  of  the 
bills  of  lading  arose  has  not  been  shown  as  dearly 
as  could  be  wished.  But,  however  that  occurred, 
and  whatever  the  object  of  consigning  the  goods 
to  Mellgren  may  have  been,  the  result  was  that 
the  ship  s  papers  did  not  show  who  were  the  real 
consignees  for  whom  the  goods  were  destined. 
TbiB  clearly  placed  upon  the  claimants  the  burden 
of  proving  that  the  goods  did  not  have  an  enemy 
destination.  Other  matters  arising  upon  the 
documents  also  required  explanation,  but  I  refrain 
from  entering  upon  them,  as  that  may  be  unneces- 
sary in  view  of  the  decision  to  be  pronounced 
upon  the  olaim  to  the  release  of  the  goods. 

As  to  the  ownership  and  destination  of  the 
goods,  having  regard  to  all  the  circumstances,  I 
have  come  to  the  conclusion  that  the  oil  was  the 
property  of  the  claimants,  and  was  bought,  and 
intended  to  be  used  by  them  in  their  own  factory 
in  the  manufacture  of  margarine,  and  that  anon 
margarine  was  intended  for  consumption  in 
Sweden. 

Apart  from  these  questions  of  fact,  counsel  for 
the  Crown  rested  their  case  upon  a  broader  ground. 
Statistics  were  given  in  evidence  to  show  the 
increase  of  the  importation  into  Sweden  of  raw 
materials  for  margarine  and  of  the  production 
and  sale  of  margarine,  and  to  show  the  simul- 
taneous increase  of  the  export  of  butter  from 
Sweden  to  Germany,  They  were  interesting,  and 
be}  ond  doubt  they  proved  that  the  more  mar- 
garine was  made  for  the  Swedes  the  more  butter 
was  supplied  by  them  to  the  Germans,  and  that 
when,  by  reason  of  the  naval  activity  of  this 
oountry,  the  imports  for  margarine  production 
became  diminished,  the  Swedish  butter  was  kept 
for  consumption  within  Sweden  itself,  and  ceased 
to  be  sent  to  the  enemy. 

Upon  these  facta  counsel  for  the  Crown  for- 
mulated and  founded  their  legal  proposition. 
That  proposition  may  be  translated  in  practical 
terms  in  relation  to  the  facts  of  this  case,  perhaps 
more  usefully  than  if  it  were  stated  in  abstract 
language.  So  translated,  it  may  be  stated 
thus:— 

**  Margarine  and  butter  are  of  the  same  class  of 
food,  one  being  used  as  a  substitute  for,  or  even  as 
an  equivalent  of  the  other.  Margarine  was  pro- 
duced in  Sweden — by  the  claimants  among  others 
—with  the  result  that,  to  the  knowedge  of  the 
manufacturer*,  the  butter  of  the  oountry  was 
being  sent  to  Germany,  where  it  would  pass  under 
the  control  ot  the  Government.  There  was,  so  to 
speak,  one  reservoir  of  the  edible  fats,  butter  and 
margarine.  As  one  part  of  the  contents— the 
butter — was  conveyed  away  for  consumption  in 
Germany,  the  other  part— margarine— was  sent 
into  take  its  place  for  consumption  in  Sweden. 
Vol.  XIV.,  N.  8. 
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is  established,  be  deemed  to  be  carrying  goods  with 
an  enemy  destination  or  of  enemy  origin,  and  shall 
be  brought  in  for  examination,  and,  if  necessary, 
for  adjudication  before  the  Prize  Court  ,*  (2)  any 
vessel  carrying  goods  with  an  enemy  destination  or 
of  enemy  origin  shall  be  liable  to  capture  and  con- 
damnation  in  reeved  of  the  carriage  of  such  goods  ; 
and  (3)  goods  which  are  found  on  examination  of 
any  vessel  to  be  goods  of  enemy  origin  or  of  enemy 
destination  shall  be  liable  to  condemnation. 
The  Order  in  Council  teas  made  as  a  reprisal  for 
an  enemy  memorandum  which  was  declared  to  be 
"  in  flagrant  contradiction  with  the  rules  of  inter- 
national law,  the  dictates  of  humanity,  and  the 
treaty  obligations  of  the  enemy." 
A  neutral  vessel  sailed  from  a  neutral  port  with  a 
cargo  of  tool  which  was  obtained  from  an  adjoin- 
ing country  in  the  occupation  and  under  the  com- 
plete control  of  the.  enemy.    The  coal  was  conveyed 
through  the  occupied  territory  to  the  neutral  port 
partly  by  rail  and  partly  by  water,  and  was  con- 
ligned  to  a  neutral  firm  in  another  neutral  country 
which  was  contiguous  to  and  in  direct  and  constant 
communication   with    the  enemy  country.  The 
vessel  proceeded  direct  from  one  neutral  country  to 
the  other  neutral  country,  and  made  no  attempt  to 
call  at  a  port  in  British  or  allied  territory.  During 
her  voyage  she  was  captured,  and  the  Crown  claimed 
condemnation  of  the  vessel  and  the  coal  on  the 
ground  that  there  had  been  an  infringement  cf  the 
Order  in  Council.    The  claim  cf  the  Crown  was 
resisted  by  the  shipowner  and  by  the  owners  of  the 
cargo  on  the  grounds  that  the  Order  in  Council 
was  invalid  and  contrary  to  international  law  as 
it    interfered  to   a   greater   extent   than-  was 
necessary  with  the  trade  of  neutrals ;  that  it  made 
no  provision  for  compensation  for  neutrals  for  loss 
or  inconvenience  caused  by  the  Order ;  that  neutrals 
were  entitled  to  carry  on  their  sea-borne  trade  with- 
out hindrance,  subject  to  the  risk  involved  in  carry- 
ing contraband  or  in   attempting  to   break  a 
recognised  legal  blockade;  that  under  the  special 
circumstances  of  the  case  the  coal  was  not  of  enemy 
origin  or  of  enemy  destination  ;  and  that  no  port 
had  been  appointed  to  which  a  neutral  vessel 
should  go  for  examination. 
Held,  that  where  under  the  circumstances  of  the 
ease  there  is  a  just  cause  for  retaliation,  neutrals 
may  by  the  law  of  nations  be  required  to  submit 
to    inconvenience  from    the    acts  of  a  belli- 
gerent Power,  greater  in  degree  than  would  be 


arisen 


justified  had  no  just  cause  for  retaliation 
that  an  order  authorising  reprisals  will  be  Con- 
clusive as  to  the  facts  which  are  recited  as  showing 
that  a  case  for  reprisals  exists  ;  and  that  therefore 
the  Order  in  question  was  perfectly  vali't,  having 
regard  to  the  circumstances  existing  in  Feb.  1917. 
Held,  also,  that  the  coal  in  question  in  the  case  was  of 
enemy  origin,  and  that  the  appointment  of  a  port 
for  the  examination  of  the  cargo  was  not  a  condi- 
tion precedent  to  the  enforcement  of  the  operative 
clause  of  the  Order. 

Thib  was  a  case  in  whiob  the  Crown  ulaimod  the 
condemnation  of  the  steamship  Leonora  and  her 
cargo  of  ccal,  under  the  provisions  of  the 
Reprisals  Order  in  Council  of  the  16th  Feb.  1917. 

The  case  of  the  Leonora  was  really  u  test  caae, 
and  upon  tho  decision  given  in  it  depended 
tbt  oases  of  soten  other  vos«e!*,  which  bad  boon 
seized  and  detained  under  similar  circumstances. 
These  vetbels  weie  the  Htrmina,  the  Emma  Fern- 


strom,  the  Tellus,  the  Bergvik,  the  Dagny,  the  Olof 
Wijk,  and  the  James  J.  Dickson.  The  first  of 
these,  like  the  Leemora,  was  a  Dutch  vessel ;  the 
other  six  were  Swedish. 

The  Leonora,  a  Dutch  steam  ship  of  1155  tons 
gross  register,  belonged  to  a  person  named  Jos 
de  Poorter,  of  Rotterdam,  and  was  chartered  by 
a  company  called  G.  and  L.  Beijers  Import  and 
Export  Aktiebolaget,  of  Stookholm,  for  the 
carriage  of  a  oargo  of  coal  from  Rotterdam  to 
Stookholm.  The  agents  of  the  Stockholm  Hrm 
at  Rotterdam  were  the  Coal  Trade  Company. 
The  coal  was  produced  in  Belgian  collieries  under 
the  control  of  the  German  Government,  and  sold 
by  a  department  of  that  Government  in  Brussels 
to  Beijers,  who  tub-sold  it  to  a  Swedish  company. 
After  the  coal  left  the  mines  in  Belgium  it  was 
carried  by  rail  to  Antwerp  and  then  by  water 
from  Antwerp  to  Rotterdam.  It  was  there 
shipped  on  board  the  Leonora.  The  cargo  of  the 
Leonora  was  a  part  of  a  consignment  of  40,000 
tons  of  coal  sold  by  the  German  Government  to 
Beijers,  mora  than  half  of  which  had  been 
delivered  before  the  capture  of  the  vessel,  which 
took  place  on  the  16th  Aug.  1917  whilst  on  her 
voyage  from  Rotterdam  to  Stookholm.  The 
Leonora  had  made  no  attempt  to  call  at  a  British 
port.  The  capture  was  made  and  the  proceedings 
in  prise  taken  under  the  Order  in  Council  of  the 
16th  Feb.  1917. 

By  the  Order  in  Council,  dated  the  16th  Feb. 
1917,  it  is  provided  as  follows  : 

aa  Order  in  Council,  dated  the  11th  day 


of  March  1915,  His  Majesty  was  pleased  to 
certain  measures  to  be  taken  against  the  oommeroe  of 
the  enemy ;  and  whereas  the  German  Government  has 
now  issued  a  memorandum  declaring  that  from  February 
1917  all  sea  traffio  will  be  prevented  in  certain  zoaea 
therein  described  adjacent  to  Great  Britain  and  Franoe 
and  Italy,  and  that  neutral  ships  will  navigate  the  aaid 
zones  at  their  own  risk ;  and  whereas  «milar  directions 
have  been  given  by  other  enemy  Powers ;  and  whereas 
the  orders  embodied  in  the  said  memorandum  are  in 
flagrant  obntradiotion  with  the  roles  of  international 
law,  the  dictates  of  humanity,  and  the  treaty  obligations 
of  the  enemy  ;  and  whereas  such  proceedings  on  the 
part  of  the  enemy  render  it  ncoessary  for  His  Majesty 
to  adopt  each  farther  measures  in  order  to  mnint 
efficiency  of  those  previously  taken  to  prevent 
modi  tie*  of  any  kind  from  reaching  or  leaving  the  < 
countries,  and  for  this  purpose  to  subject  to  captors 
and  condemnation  vessels  carrying  goods  with  an  enemy 
destination  or  of  enemy  origin  unless  thoy  afford  onto 
the  forces  of  His  MajeHty  and  His  allies  ample  oppor- 
tunities of  examining  their  oargoea.  and  also  to  subject 
snob  goods  to  condemnation :  His  Majesty  is  therefore 
pleased,  by  and  with  the  advice  of  His  Privy  Council,  to 
order,  and  it  is  hereby  ordered,  that  the  following  direc- 
tions shall  bo  obsorvod  in  respect  of  all  vessels  which  sail 
front  their  port  of  departure  after  the  date  of  this  Order  : 
1 .  A  vessel  which  is  encountered  at  sea  on  her  way  to  or 
from  a  port  is  any  neutral  country  affording  means  of 
aooees  to  the  enemy  territory  without  calling  at  a  port  in 
British  or  allied  territory  shall,  until  the  contrary  is 
established,  be  deemed  to  be  carrying  goods  with  am 
enemy  destination,  or  of  enemy  origin,  and  shall  be 
brought  in  for  examination,  and,  if  necessary,  for 
adjudication  before  the   Prize  Court.     2.  Any  vessel 
carrying  goods  with  an  enomy  destination,  or  of  enemy 
origin,  shall  be  liable  to  onptnre  and  condemnation  in 
respect  of  tho  carriage  of  such  goods  :  provided  that,  in 
the  oase  of  any  vessel  which  calls  at  an  appointed  British 
or  allied  port  for  the  examination  of  her  cargo,  no 
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only  of  the  carriage  of  goods  of  enemy  origin  or  destina- 
tion, and  no  inch  prettamption  aa  is  laid  down  in  art.  1 
•hall  arise.  3.  Goods  which  aro  found,  on  the  examina- 
tion of  any  Tassel,  to  be  goods  of  enemy  origin  or  of 
enemy  destination  shall  bo  liable  to  condemnation. 
4.  Nothing  in  this  Order  shall  be  deemed  to  affect  the 
liability  of  any  vowel  or  goods  to  captors  or  condemna- 
tion independently  of  this  Order.  5.  This  Order  is 
supplemental  to  the  Orders  of  the  11th  March  1915  and 
the  10th  Jan.  1917  for  restricting  the  commerce  of  the 


The  case  for  the  Crown,  which  is  dealt  with 
very  exhaustively  in  the  judgment  of  the  Presi- 
dent, was  that  the  Reprisal  Order  of  Feb.  1917 
was  perfectly  justifiable  under  the  special 
ciroum stances,  more  particularly  on  account  of 
the  conduct  of  marine  warfare  by  the  Germane, 
and  that,  therefore,  as  the  vessel  had  failed  to 
comply  with  the  regulations  contained  in  the 
Order,  she  was  liable  to  be  condemned  as  prize,  as 
well  as  her  cargo. 

The  case  for  the  shipowner  and  the  owners 
of  the   goods  was    thus  summarised   by  the 


(1)  No  measure  of  retaliation  by  a  belligerent 
for  acts  of  an  enemy  admittedly  committed  in 
breach  of  international  law,  or  even  of  the  dictates 
of  justice  and  humanity,  is  justifiable  by  the  law 
of  nations  if  and  in  so  far  as  it  affects  neutrals 
with  any  inconvenience  or  loss. 

(2)  No  measure  for  restriction  of  the  enemy's 
commerce,  whether  taken  by  way  of  retaliation  or 
otherwise,  is  justifiable  by  the  law  of  nations,  if 
thereby  the  trade  of  neutrals  by  sea  is  interfered 
with  to  a  greater  extent  than  it  is  by  the  existing 
rules  relating  to  contraband,  strict  blockade,  or 
unneutral  service. 

(3)  No  such  measure  is  justifiable  by  the  law  of 
nations,  unless  fnll  compensation  for  all  inconve- 
nience or  loss  is  provided  for  the  neutrals  affected 
as  their  absolute  and  unqualified  right. 

(4)  Neutrals  are  entitled  to  carry  on  their  sea- 
borne trade  with  the  enemy  with  impunity,  what* 
ever  breaches  of  international  law  the  enemy  may 
be  guilty  of,  at  any  rate  if  they  make  a  formal  pro- 
tect against  the  enemy's  illegal  conduct,  subject 
only  to  the  risk  involved  in  carrying  contraband,  or 
attempting  to  break  a  recognised  legal  blockade 
of  the  enemy's  ports  or  territory. 

(5)  Even  if  some  measure  of  retaliation  is 
allowed  by  the  law  of  nations  which  may  affect 
neutral  commerce,  the  Order  in  Council  of  Feb. 
1917  was  invalid,  because  it  imposed  upon 
neutrals  excessive  interference,  inconvenience, 
and  loss. 

(6)  The  Order  in  Council  was  invalid,  at  any 
rate,  in  the  case  of  the  Leonora  and  her  cargo, 
because  (a)  the  coal  was  not  of  enemy  origin,  and 
(6)  no  port  had  been  appointed  to  which  the  vessel 
could  go  for  examination. 

The  Attorney  General  (Sir  F.  E.  Smith,  K.C), 
the  Solicitor-General  (Sir  Gordon  Hewart,  K.C), 
Oreer,  K.C,  Clive  Lawrence,  and  Pearee  Higgint 
for  the  Procurator.  General. 

Sir  H.  Erie  Richard;  K.O.,  MacKinnon,  K.C, 
and  Bi**chop  for  the  shipowner. 

Letlie  Sooti,  K.O.,  Btuart  Bevan,  and  he  Queme 
for  the  cargo  owners.  Cl4r.  ^  Pl^. 

April  15 — The  President. — These  prize  pro- 
ceedings relate  to  eight  steamships  with  their 


cargoes,  which  were  captured  in  Ang.  and  Sept. 
1917  whilst  on  voyages  from  Rotterdam  to 
Stockholm,  Gothenburg,  and  other  Swedish  ports. 
The  cargoes  consisted  mainly  of  coal  and  coke. 
The  steamship  Leonora  and  one  other  wereDutoh 
vessels ;  the  other  six  belonged  to  Sweden.  The 
captures  were  ail  made  under  the  authority,  or 
assumed  authority,  of  an  Order  in  Council  issued 
on  the  16th  Feb.  1917.  The  Crown  ssks  for  the 
condemnation  of  the  ships  and  also  of  their 
cargoes,  in  accordance  with  the  provisions  of  that 
Order.  The  claimants,  the  owners  of  the  various 
ships  and  cargoes,  contend  that  the  Order  in 
Council  is  illegal  and  invalid,  and  that  the 
captures  were  therefore  wrongful. 

The  issue  thus  raised  is  obviously  one  of 
supreme  importance,  not  only  as  between  the 
belligerents  and  neutrals,  but  also  in  its  results 
upon  the  position  of  the  belligerents  themselves, 
and  its  possible  effect  upon  the  proximate  and, 
indeed,  ultimate  fortunes  of  the  war.  The  same 
broad  question  arises  in  reference  to  all  the  cap- 
tures ;  and  possibly  the  decision  in  the  first  case 
may  be  sufficient  to  dispose  of  all  the  others; 
but  there  is  no  express  agreement  that  it  should 
be  treated  and  accepted  as  a  test  case  for  the 
determination  of  the  remaining  ones. 

The  case  *of  the  Leonora  is  the  one  in  which 
the  evidence  was  taken,  and  the  arguments 
heard,  and  it  is  to  this  case  that  the  present 
judgment  directly  applies.  As  the  hearing 
proceeded  the  material  facts  became  undisputed 
in  substance,  and  they  may  be  summarised  as 
follows  r— 

The  Leonora  was  a  Dutch  steamer  belonging 
to  one  Jos.  de  Poorter,  of  Rotterdam.  She  was  a 
vessel  of  1155  tons  gross  register.  She  was  char- 
tered by  a  company  called  G.  and  L.  Beijer 
Import  and  Export  Aktiebolaget,  of  Stockholm 
(which  I  shall  call  "  Beijers  "X  for  a  voyage  from 
Rotterdam  to  Stockholm,  at  a  freight  of  40kr.  per 
metric  ton.  This  was  about  ten  times  the 
amount  of  the  freight  ruling  before  the  war.  It 
was  from  4s.  3d.  to  4*.  6d.  in  July  1914.  She  was 
loaded  with  about  1677  tons  of  coal;  the  total 
freight  was  67,099kr.  In  other  words,  the  freight 
for  this  small  tramp  steamer  was  about  3700J. 
for  the  voyage  of  about  830  miles,  as  against  a 
pre-war  freight  of  3751. 

Beijers  were  the  shippers,  and  the  bill  of  lading, 
dated  the  31st  July  1917,  was  made  out  to  them- 
selves  or  their  assigns.  The  vessel  was  captured 
by  a  British  cruiser  on  the  16th  Aug.  1917  in  open 
waters  some  distance  out  from  the  Hook  of 
Holland,  and  was  taken  first  to  Harwich  and 
thence  to  the  Thames.  The  coal  was  produced 
in  Belgian  collieries  under  the  control  of  the 
German  Government,  and  sold  by  a  department 
of  tbat  Government  in  Brussels,  called  the  Royal 
Imperial  Central  Coal  Committee — or  sometimes 
more  shortly,  the  Chief  Coal  Office— to  Beijers. 
It  was  part  of  a  total  quantity  of  40,000  tons  sold 
under  a  contract  said  to  have  been  entered  into 
on  the  4th  April  1917.  More  than  half  the  total 
quantity  appears  to  have  been  delivered  before 
the  capture  of  the  Leonora,  and  about  1400  tons 
were  laden  on  one  of  the  other  ships,  the  Emma 
Fernstrom — a  Swedish  vessel — captured  a  little 
later.  The  coal  was  either  sub-sold  by  Beijers  to 
the  Stookholm  Gas  snd  Electricity  Company,  or 
bought  by  Beijers  for  them  as  their  agents,  upon 
a  commission  of  4  per  cent. 
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The  prioe  bad  to  be  paid  to  the  German  Depart- 
ment—the Brussels  Cbief  Ojel  Office— when  the 
coal  waa  placed  on  truck  at  the  mine.  It  was 
earned  by  rail  from  the  mine  to  Antwerp,  and  bj 
water  from  Antwerp  to  Rotterdam.  Both  Beijers 
and  the  Stockholm  Qae  and  Eleotrioity  Company 
claimed,  in  the  alternative,  aa  the  owners  of  the 
coal.  Ho  point  waa  made  on  behalf  of  the 
Crown  about  the  ownership  or  the  form  of 
the  claim.  It  is  immaterial,  therefore,  which  of 
the  alternative  claimant*  were  the  owners  of  the 
cargo. 

When  I  come  to  deal  with  the  argument  of  the 
claimants'  counsel  that  the  ooal  seized  waa  not 
"of  enemy  origin"  (within  the  meaning  of  that 
phraae  in  the  Order  in  Ojanoil),  it  will  be  neces- 
sary to  go  moie  folly  into  the  facta  relating  to 
the  German  occupation  of  Belgian  territory 
(which  comprised  tbe  district  where  the  minea 
from  whioh  tbe  coal  was  produced  were  situate), 
and  to  tbe  control  exercised  by  tbe  Get  man 
Government  over  snob  territory,  and  the  indus- 
tries located  therein. 

At  tbiB  stage  it  is  sufficient  to  note  two  matters 
in  connection  with  tbe  contract  for  the  sale  of  the 
ooal  by  tbe  German  Department  to  B*ijers,  and 
the  contract  between  Be'jers  and  tbe  Stockholm 
company.  In  the  latter,  which  waa  first  in  order 
of  time,  Beijers  reserved  to  themselves  the  right 
of  rescinding  the  contract  without  compensation 
for  damage*,  or  of  making  such  alterations  in  the 
price,  mode,  and  times  of  delivery  aa  might  be 
occasioned  by  measures,  restrictions,  or  tbe  like, 
introduced  by  "  the  authority  in  the  country  of 
production  or  exportation." 

In  the  contract  between  the  German  Depart- 
ment and  Beijers  it  was  stipulated  that  the  prices 
were  liable  to  any  contingent  alteration  imposed 
"by  our  Government"  whioh  would  be  communi- 
cated to  Beijers  as  soon  as  it  was  notified  to  the 
Department  in  Brussela ;  in  whioh  event  Beijers 
would  have  the  right,  so  long  aa  the  ooal  had  not 
left  the  mines,  to  withdraw  from  the  contract  if 
they  informed  the  Brussels  Department  by  tele* 
graph  to  that  effect  immediately  on  receipt  of  the 
Tatter's  communication.  This  contract  also  con- 
tained tbe  following  clause : 

We  (that  is,  the  German  Coal  Department  at 
Brussels)  must  slso  reserve  our  right  to  send  you  (that 
is,  Beijers)  osrtain  deliveries  for  Swedish  oustomers 
who  are  ia  the  interest  of  the  German  Umpire,  and 
must  therefore  be  put  by  you  in  the  first  rank,  that  is, 
before  you  satisfy  the  wishoB  of  your  other  oustomers. 

The  case  for  the  Crown  may  be  translated  into 
quite  simple  terms.  It  was  that  the  Leonora  was 
carrying  goods  of  enemy  origin  from  a  port  in  a 
neutral  country,  affording  meant)  of  access  to  the 
enemy  territory,  to  a  port  in  a  neutral  country 
also  affording  means  of  access  to  the  enemy  terri- 
tory; and  was  therefore  liable  to  capture  and 
condemnation  in  respect  of  the  carriage  of  such 
goods  under  the  Order  in  Council  of  the  16th 
Feb.  1917;  and  that  tbe  goods  were  also  liable 
to  condemnation  under  the  same  Order.  The 
answer  of  the  claimants  ia :  the  order  was  illegal 
and  invalid  as  against  neutrals ;  and,  therefore, 
the  capture  was  wrongful,  and  neither  the  vessel 
nor  tbe  goods  can  be  condemned. 

While  the  main  contentions  may  bo  so  succinctly 
Btated,  the  arguments  in  support  of  them  covered 


a  wide  area  in  the 


of  in 


law; 


and 


formulated  and  developed  with  learn- 


ing, skill,  and  amplitude  on  both  sides.  Before 
approaching  tbe  questions  of  tbe  construction, 
effect,  and  validity  of  the  Order  in  Council,  it  is, 
in  my  view,  essential  to  examine  and  to  keep  in 
mind  tbe  circumstances— exceptional,  and,  indeed, 
unique  in  their  character — whioh  led  np  to  its 
promulgation.  Its  basis  was  retaliation,  and  its 
object  was  the  restriction  of  tbe  commerce  of  the 
enemy.  It  was  intended  to  be,  and  waa  by  its 
express  terms  stated  to  be,  supplemental  to  an 
earlier  Order  in  Council  of  tbe  lltb  Mirch  1915, 
which  was  similarly  based,  and  bad  the  same 
object.  It  is,  therefore,  necessary  to  go  baok  to 
ascertain  tbe  origin  and  operation  of  tbe  first 
Order. 

In  the  first  week  of  Feb  1915—1  think  on  the 


4th  Feb.— -tbe  German  Government  issued  an 
official  Declaration  that  the  English  Channel,  the 
north  and  west  coasts  of  France,  and  all  the 
waters  round  tbe  British  Isles,  would  be  treated 
aa  a  **  war  area,"  and  that  all  enemy  ships,  what- 
ever their  character,  found  in  that  area  would  be 
destroyed,  and  neutral  veneris  would  be  exposed 
to  danger. 

Even  before  this  the  enemy  had  shown  how 
they  were  prepared  to  treat  vessels  belonging  t) 
their  adversaries,  whatever  the  class  or  mission 
of  such  vessels  might  be.  Near  the  end  of  Oct 
1914  a  German  torpedo  had  sunk  a  French 


mora  than  2000  unarmed  refugees  on  board, 
including  a  large  proportion  of  women  and 
ohildren.  By  good  fortune  a  British  steamship, 
happening  to  be  near,  succeeded  in  rescuing  most 
of  the  passengers,  but  a  considerable  number  lost 
their  lives. 

The  declaration  by  Germany  of  the  "  war  area  " 
already  referred  (to  was  communicated  by  this 
country  to  all  tbe  important  neutral  countries 
(including,  of  ooorse,  Holland  and  8«eden)  in  a 
note  dated  the  1st  March  1915.    The  note 


minted  upon  the  declaration,  and  also  fore- 
shadowed tbe  retaliatory  measures  which  would 
be  adopted,  and  were  afterwards  incorporated  in 
the  Order  in  Council  of  the  11th  March  1915. 

The  British  Note  of  the  1st  March  1915  was 
presented  to  the  Governments  of  Argentina, 
Brazil.  Chili,  Denmark,  Greece,  Italy,  the  Nether- 
lands, Norway,  Portugal,  Spain,  Sweden,  Switzer- 
land, the  United  States,  end  Uruguay.   It  tan  as 

follows  : — 

Germany  has  declared  that  the  English  Channel,  the 
north  and  west  ooaste  of  France,  and  tbe  waters  round 
the  British  Ialas  are  a  «  war  area,"  sod  has  officially 
notified  that  "  all  enemy  ships  found  in  that  area  will  be 
destroyed,  and  that  neutral  vessels  may  be  exposed  to 
danger."  This  is  in  effect  a  olaim  to  torpedo  at  sight, 
without  regard  to  the  safety  of  the  crew  or  paiweug^rs, 
any  merchant  vessel  under  any  flag.  As  it  is  not  in  the 
power  of  tbe  German  Admiralty  to  maintain  nay 
surface  craft  in  these  waters,  this  attack  can  only  be 
delivered  by  submarine  agency.  The  law  of  nations  in 
regard  to  attacks  on  commerce  has  always  presumed 
that  the  first  duty  of  the  naptor  of  a  merohant  vessel  is 
to  bring  it  before  a  Prize  Court,  where  it  may  be  tried, 
where  the  regularity  of  ths  capture  may  be  challenged , 
and  where  neutrals  may  recover  their  cargoes.  The 
sinking  of  prisee  is  in  itself  a  questionable  act,  to  be 
resorted  to  only  in 

after  provision  has  been  mads  for  the  safety  of  all  ths 
crew  and  passengers  (if 

The  reeponbibility  for 
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cargo,  obviously  rests  with  the  attacking  (hip,  whose 
doty  it  is  to  verify  the  statu  and  oharaoter  of  the 
Te»sel  and  cargo,  and  to  preserve  all  papers  before 
linking  or  even  oapturing  it.  So  also  is  tbe  bnm*ne 
duty  of  proTidiag  for  the  safety  of  tbe  orews  of 
meroba-t  vessels,  whether  neutral  or  enemy,  an  obliga- 
tion upon  every  belligerent.  It  is  upon  this  basis  that 
all  previous  disonssionB  of  the  law  for  regulating  warfare 
at  eea  have  prooeeded. 

A  Oerman  submarine,  however,  fulfils  none  of  these 
obligations.  She  enjoys  no  local  command  of  tbe 
waters  in  which  she  operates.  She  doss  not  take  her 
oapturee  within  the  jurisdiction  of  a  Prise  Court.  She 
carries  no  prize  crew  whioh  she  oan  pat  on  board  a 
prixe.  She  uses  bo  effe  otrve  means  of  discriminating 
between  a  neutral  and  an  enemy  vessel.  She  does  not 
receive  on  board  for  satety  the  crew  of  the  vessel  she 
sinks.  Her  methods  of  warfare  are  therefore  entirely 
outside  tbe ^soope  of  any  of  the  international  instrn- 

°'  w«-  The  Gorman  declaration  substitutes  indis- 
criminate destruction  for  regulated  capture. 

Germany  has  adopted  these  methods  against  petoeful 
traders  and  non-oombaUnt  orews  with  the  avowed 
object  of  preventing  commodities  of  all  kinds  (including 
food  for  tbe  oivil  population)  from  retching  or  leaving  tbe 
British  Isles  or  Northern  Francs.  Her  opponents  are, 
therefore,  driven  to  frame  retaliatory  measures  in  order 
m  their  torn  to  prevent  commodities  of  any  kind  from 
reaching  or  leaving  Germany.  These  mea«ures  will, 
however,  be  enforced  by  the  British  and  Frenob  Govern* 
msnts  without  risk  to  neutral  ships  or  to  neutral  or 
ibatant  life,  and  in  striot  obeervanoe  of  the 


Tbe  British  aod  French  Governments  will  therefore 
hold  tbemMlvee  free  to  detain  and  take  into  port  ships 
carrying  goods  of  presumed  enemy  deetinatioD,  owner- 
ship, or  origin.  It  is  not  intended  to  confiscate  such 
or   cargoes  unless  they  would   otherwise  be 


of  vessels  and  cargoes  whioh  have 
•ailed  before  this  date  will  not  be  affected. 

Then  followed  in  due  course  the  ftret  Order  in 
Council  as  a  retaliatory  order.  It  recited  that 
the  German  Government  hud  issued  certain 
orders  which  in  violation  of  the  usages  of  war 
purported  to  declare  the  waters  surrounding  the 
United  Kingdom  a  military  area,  in  which  all 
British  and  allied  merchant  vessels  would  be 
destroyed,  irrespective  of  the  safety  of  the  lives 
of  passengers  and  orews,  aod  in  whioh  neutral 
shipping  would  be  exposed  to  similar  danger  in 
view  of  the  uncertainties  of  naval  warfare,  and 
bad  warned  neutrals  against  intrusting  crews, 
passengers,  or  goods  to  British  or  allied  ships. 

It  contained  further  recitals  to  the  effect  that 
tbe  enemy's  oondnct  gave  to  this  country  an 
unquestionable  right  to  retaliation;  that  His 
Majesty  had  therefore  decided  to  adopt  measures 
in  order  to  prevent  commodities  of  any  kind 
from  reaching  or  leaving  Germany,  but  that  such 
measures  would  be  enforced  without  risk  to 
neutral  ships  or  to  neutral  non-combatant  life, 
and  in  atrict  obeervanoe  of  the  dictates  of 
humanity ;  aod  that  the  object  of  such  measures 
was  to  restrict  the  commerce  of  Germany. 
The  operative  part  of  this  Order  was  directed 
of  cases,  in 


to  four  classes  of  oaeee,  in  whioh  it  was  intended 
to  place  difficulties  or  to  impose  restrictions  on 
trade  by  or  with  Germany,  through  the  oarriage 
bv  sea  of  goods  from  or  to  that  country — namely, 
(I)  to  goods  laden  on  vessels  voyaging  to  a  German 
port;  (2)  to  goods  laden  in  a  German  port  on 
voyaging  from  a  German  port;  (3)  to  | 


goods  carried  on  a  vessel  on  her  way  to  some 
port  other  than  a  German  port  when  the  goods 
had  an  enemy  destination  or  were  enemy  pro- 
perty ;  and  (4)  to  goods  on  board  a  vessel  sailing 
from  a  port  other  than  a  German  port,  which 
were  of  enemy  origin  or  were  enemy  property. 

In  those  various  casea  it  was  provided  that  tbe 
vessels  might  be  required  to  discharge  the  goods 
to  whioh  the  Order  applied  in  a  British  or  allied 
port.  But  the  vessels  themselves  wore  not  made 
Bubject  to  the  penalty  of  condemnation  or  even 
detention.  The  goods  required  to  be  discharged 
were  to  be  placed  in  the  custody  of  the  marshal 
of  this  court ;  and,  unless  contraband  of  war,  or 
requisitioned,  they  (or  their  proceeds  if  sold) 
were  to  be  dealt  with  by  restoration,  or  detention, 
until  the  conclusion  of  peace,  or  otherwise  in  such 
manner  as  this  court  might  in  tbe  circumstances 
deem  to  be  just. 

A  very  large  number  of  cases  has  been  dealt 
with  in  thie  court  under  the  order,  and  in  the 
Freaoh  Prise  Gjurt  under  a  similar  order. 

Part  of  the  argument  of  the  present  claim  ante 
involves  tbe  question  of  the  validity  or  legality  of 
this  first  Order.  But  it  was  not  pressed  in  these 
proceedings,  because  in  a  case  which  came  before 
me  in  Aug.  1915  and  April  1916— namely,  Th* 
8 tig, lad  (13  Asp.  Mar.  Law  Oae.  310;  114 
L.  T.  Rep.  705;  (1916)  P.  123)— it  was  decided 
that  this  Order  was  valid.  The  question  of 
its  validity  was  then  raised,  although  it  was  not 
much  argued.  But  the  appellate  tribunal  in 
that  or  in  the  present  case  may  be  aaked  to 
review  and  reverse  the  decision  then  pronounced. 
Iu  the  meantime,  especially  as  the  Order  in 
Council  has  similarly  been  acted  upon  in  scores 
or  hundreds  of  cases  since,  I  do  not  retract  from 


the  judgment,  although  I  hope  my  mind  will  not 
on  that  account  swerve  in  forming  a  decision  upon 
the  question  now  raised  as  to  the  subsequent 
Order  of  Feb.  1917. 

To  revert  to  tbe  history  of  the  enemy's  conduot 
at  sea  after  tbe  Declaration  of  Feb.  1915,  the 
German  authorities  lost  no  time  in  carrying  into 
effect  their  threate.  Their  submarines  sank 
British  ships  and  deatroyed  lives  of  innocent 
persons  in  March  1915.  In  April  they  sank 
Dutch,  Swedish,  and  Portuguese  ships  (Portugal 
at  that  time  being  a  neutral).  They  also  torpedoed 
a  Belgian  relief  ship  without  warning  and  sank 
her  in  five  minutes,  oausing  the  loss  of  seventeen 
lives — although  it  was  in  the  daytime  and  the 
vessel  was  flying  the  Belgian  Relief  Commission's 
flag  and  displaying  tho  commission  screens  on 
both  tides,  marked  "  Commission  Belgian  Relief, 
Rotterdam,"  in  letters  over  2ft.  high  and  had 
actually  been  granted  a  safe  conduct  by  the 
German  Consul  at  The  Hague. 

And  it  will  be  remembered— can  it  ever  be  for- 
gotten P— that  on  the  7th  May  1915  the  Lusilania 
was  torpedoed  and  sunk  when  she  was  carrying 
nearly  2000  persons  of  all  classes  and  ages,  and 
that  in  that  frightful  disaster  1198  men,  women, 
and  children  were  drowned.  No  more  callous  or 
cruel  crime  has  been  committed  sinoe  the  day  of 
Cain.  The  first  murderer  seemed,  however,  to 
have  felt  some  shame  and  remorse,  as  he  denied 
the  crime  at  the  outset,  and  afterwards  moaned 
that  his  iniquity  was  more  than  could  be  forgiven. 
But  the  authors  and  instigators  of  the  inhuman, 
fiendish  atrocity  of  the  Lutilania  were  such  beingB 
as  could  rejoice  and  revel  in  it  Lest  the  civilised 
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world,  which  stood  aghast,  at  the  crime,  might 
misunderstand  or  forget  it,  they  atrook  a  medal 
of  a  rile  kind  to  celebrate  and  commemorate  it, 
replicas  of  which  were  sent  to  neutral  countries 
in  prond  proof  of  their  prowess. 

This  being  the  attitude  of  the  enemy,  it  is  not 
to  be  wondered  at,  therefore,  that  throughout 
1915  and  1916  the  outragea  continued.  Nay, 
farther,  in  the  beginning  of  1917  the  severity 
of  the  submarine  atrocitiea  was  to  be  increased, 
and  a  formal  announcement  of  an  almost  un- 
limited submarine  warfare  in  European  waters 
was  made  by  a  Memorandum  of  the  German 
Government,  which  was  expressly  directed  against 
M  all  sea  traffic."  In  order  to  appreciate  its 
extent,  and  the  interference  of  its  operations  with 
neutral  shipping  and  sea  commerce  and  ita  dis- 
regard of  innocent  human  life,  it  should  be  read 
in  iti  entirety. 

i  of  projected  German  war  measures  at  sea 
in  the   Dtuttche  Reichiaiwiger  of  the 
1st  Feb.  1917. 

From  the  1st  Feb.  1917  all  sea  traffic  in  the  hereafter 
designated  barred  wines  around  Great  Britain,  Franoe, 
and  Italy,  and  in  the  Eastern  Mediterranraa,  will  with, 
out  farther  notioe  be  opposed  by  all  weapons.  Snob 
barred  tones  are  :— 

(a)  In  the  North  an  area  around  England  and  Franoe, 
delimited  by  a  line  at  twenty  marine  milee  distance  along 
tbe  Netberland  ooast  to  Teracbelling  Light-vessel,  tbe 
degree  of  longitude,  from  Terscholliog  Ligbt-vosael  to 
TJdsire,  thence  in  a  line  through  the  point  62  dsg.  North 
laftvds, 0  deg  longitude,  to  62  deg.  North,  5  dsg.  West; 
further  to  a  point  three  marine  miles  south  of  the 
southern  extremity  of  the  Faroes ;  tbenoe  through  point 
62  deg.  North,  10  dag.  Weat  to  61  deg.  North,  15  deg. 
Weat ;  then  57  deg.  North,  20  deg.  Weat  to  47  deg. 
North,  20  deg.  West;  further  to  43  deg.  North,  15  deg. 
West ;  then  along  latitude  43  deg.  North  to  twenty 
marine  miles  from  Cape  Finisterre,  and  along  the 
northern  coast  of  Spain  at  twenty  marine  mileB 
distance  to  tbe  French  frontier. 

(5)  In  the  south  of  the  Mediterranean  8ea.  To 
neutral  t hipping  tbe  sea  area  remains  open  weat  of  a 
line  drawn  Irom  Point  de  l'Kspiguette  to  38  deg.  20  min. 
North  and  6  dog.  East  as  well  as  north  and  west  to  a 
strip  sixty  marine  miles  wide  along  tbe  North  Afrioan 
coast  beginning  at  2  deg.  West  longitude. 
In  order  to  oooneot  this  area  with  Greece  a  atrip 


tively  of  the  following  line:— 38  deg.  North  and  6  deg. 
East  to  38  deg.  North  and  10  deg.  East,  and  37  deg. 
North  and  11  dsg.  80  min.  East,  to  34  deg.  North 
and  11  deg.  30  min.  East,  to  34  dsg.  North  and 
22  deg.  30  min.  Eaat.  From  here  a  Atrip  twenty  marine 
miles  wide  runs  west  of  longitude  22  deg.  30  min.  Eaat 
i  Greek  territorial 


Neutral  snips  wbiob  navigate  the  barred  zones  will  do 
so  at  their  own  risk.  Even  though  provision  be  made 
that  neutral  nhipe  which  on  the  1st  Feb.  are  en  route  to 
ports  in  tbe  barred  sonea  will  be  spared  daring  an 
appropriate  period,  it  is  nevertheless  urgently  advisable 
that  they  bo  warned  by  all  means  available  and  directed 
into  other  routes.  Neutral  ships  which  are  lying  in 
porta  in  tbe  barred  zones  can  with  equal  security 
still  leave  tbe  barred  zones  if  they  depart  before 
the  5th  Fob.  and  take  the  shortest  route  to  a  free 


The  traffic  of  regular  American  passenger  steamers 

oan  continue  to  proceed  unmolested  on  the  following 

conditions :  — 

(o)  If  Falmouth  is  taken  a»  tbe  port  of  destini 
(6)  If  on  the  voyage  out  and  back  vessels  are 

for  the  SoUlies  as  well  as  to  a  point  50  deg.  North 


and  20  deg.  West.    On  this  route  no 
will  be  laid. 

(c)  If  steamers  bear  the  following  special 
which  in  American  harbours  are  permitted  to  them 
alone— namely,  tbe  hnll  and  superstructure  to  be  painted 
with  vortioal  stripes,  three  metres  wide,  alternately 
white  and  red  ;  on  each  mast  to  bo  a  large  white  and  red 
flag,  che<]Qered;  at  the  stern  the  American  national 
flag.  During  darkness  the  national  dag  and  tbe 
painting  must  be  as  recognisable  ae  possible  from  afar, 
and  the  vessels  illuminated  brightly  throughout. 

(d)  If  one  steamer  goea  weekly  in 
arriving  at  Falmouth  one  Sunday  am 
Wednesday. 

(e)  If  the  guaranteo  of  tbe  American  Government  be 
given  that  these  steamers  carry  no  contraband  (accord- 
ing to  the  German  Contraband  List). 

Thia  called  forth  the  seoond  Retaliatory  Order 
in  Council  now  under  consideration.   It  recited 
(inter  alia)  that,  the  enemies'  proceedings  ren- 
dered it  necessary  for  His  Majesty  to  adopt 
further  measures  in  order   to    maintain  the 
efficiency  of  those  previously  taken  to  prevent 
commodities  of  any  kind  from  reaching  or  leaving 
the  enemy  ooontriea,  and  for  that  purpose  to 
subject  to  capture  and  condemnation  both  the 
vessels  carrying  goods  with  an  enemy  destina- 
tion or  of  enemy  origin,  and  the  goods  themselves 
unless  the  vessels  afforded  to  the  forces  of  this 
country  and  its  allies  ample  opportunities  of 
examining  their  cargoes.   It  then  set  forth  its 
cardinal  provieion  that  sujh  vessels  and  gooda 
ahould  be  liable  to  capture  and  condemnation.  It 
alao  oontained  a  clause  that  the  Order  was  buppie 
mental  to  the  Order  in  Council  of  the  11th 
March  1915,  and  an  intermediate  one  of  the 
10th  Jan.  1917,  for  restricting  the  commerce  of 
tbe  enemy. 

Some  criticism  was  made  upon  other  parts  of 
the  Crder  and  its  effect  on  the  particular  vessel 
captured,  which  will  be  noticed  in  tbe  proper 
place  after  the  legality  of  tbe  Order  in  general 
baa  been  considered.  Its  validity  was  attacked 
by  the  claimants  upon  the  general  ground  that 
it  was  against  the  liw  of  nations  from  varioua 


It  will  be  convenient  to  state  the  several 
tentions  in  condensed  form,  for  the  purpose  of 
directing  attention  to  them  as  branches  of  the 
arguments.  Some  were  advanced  and  pressed  by 
counsel  for  the  cargo  owners,  others  by  counsel 
for  tbe  shipowners,  in  various  degrees  of  urgency  ; 
but  neither  of  the  advocates  actually  disavowed 
any  contention  of  hie  colleague.  They  may 
therefore  be  taken  together. 

I  think  they  may  be  summarised  fairly  aa 
folio  WB : 

(a)  That  no  measure  of  retaliation  by  a  belli- 
gerent for  acts  of  an  enemy  admittedly  com- 
mitted in  breach  of  international  law,  or  even  of 
tbe  dictates  of  juetioe  and  humanity,  is  justifiable 
by  tbe  law  of  nations  if  and  in  so  far  as  it  affects 
neutrals  with  any  inconvenience  or  loss. 

(b)  That  no  measure  for  restriction  of  the 
enemy's  commorce,  whether  taken  by  way  of 
retaliation  or  otherwise,  is  justifiable  by  tbe  law 
of  nations,  if  thereby  the  trade  of  neutrals  by 
sea  is  interfered  with  to  a  greater  extent  than  it 
is  by  the  existing  rules  relating  to'  contraband, 
strict  blockade,  or  un-neutral  service. 

(e)  That  no  such  measure  is  justifiable  by  the 
law  of  nations  unless  full  compensation  for 
all  inconvenience  or  loss  is  provided  for  the 
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neutrals  affected  as  their  absolute  and  unqualified 

right. 

(d)  That  neutrals  are  entitled  to  carry  on  their 
sea-borne  trade  with  the  enemy  with  impunity, 
whatever  breaches  of  international  law  be  may 
be  guilty  of,  at  any  rate  if  they  make  a  formal 
protest  against  hiB  illegal  conduct,  subject  only 
to  the  risk  involved  in  carrying  contraband,  or 
attempting  to  break  a  recognised  legal  blockade 
of  the  enemy's  ports  or  territory. 

(«)  That  even  if  some  measure  of  retaliation  is 
allowed  by  the  law  of  nations  whioh  may  affect 
neutral  commerce,  the  Order  in  Council  of  Feb. 
1917  is  invalid,  because  it  imposes  upon  neutrals 
excessive  interference,  inconvenience,  and  loss. 

(/)  That  in  this  particular  case  as  respect*  the 
Leonora  and  her  cargo,  the  Order  in  Council  is 
invalid  (1)  because  the  coal  was  not  of  enemy 
origin ;  and  (2)  because  no  port  had  been 
sppointed  to  which  the  vessel  could  go  for 
examination. 

I  shall  deal  with  the  last  two  heads  separately 
later.  As  to  the  others,  three  main  questions 
arise.  First,  does  the  Order  in  Council  comply 
with,  or  does  it  offend  against,  the  guiding  prin- 
ciples of  the  law  of  nations  ?  Secondly,  are  there 
any  precedents  or  decisions  in  favour  of  or  against 
its  validity  P  And,  thirdly,  is  there  authority  for 
or  against  it,  apart  from  actual  decision  or  ruling 
precedent  ? 

War  between  powerful  States  mast  act  and 
react  not  only  upon  the  belligerents  themselves, 
but  also  upon  other  States  that  take  uo  actual 
part  in  it,  and  their  subjects.  When  war  is 
carried  on  by  sea,  neutrals  are  naturally  more 
affected  in  relation  to  their  trade  than  they  are 
by  land  warfare.  Belligerents  who  have  had 
supremacy  or  superiority  upon  the  waters  have 
insisted  progressively  and  effectively  upon  their 
right  to  bring  pressure  upon  their  enemies  in 
proportion  to  their  maritime  power.  In  the 
development  of  the  rules  6f  international  law 
touching  this  right,  inevitable  conflicts  have 
arisen  between  belligerents  and  neutrals,  as  to 
what  kind  of  acts  belligerents  are  entitled  to 
commit  with  the  aim  of  defeating  or  afflicting 
their  adversaries,  however  much  neutral  traders 
may  suffer  in  the  process ;  and  as  to  what  neutrals 
are  entitled  to  do  in  the  exercise  of  their  com- 
merce whatever  tbe  results  to  the  belligerents 
might  be. 

In  modern  times,  the  two  chief  points  of  con- 
troversy have  related  to  tbe  carriage  of  contraband 
and  to  trading  through  blockaded  ports.  It  is 
not  necessary  to  pursue  tbe  interesting  history  of 
the  development  of  tbe  rules  of  international  law 
upon  these  subjects.  I  only  wish  to  note  and  to 
extract  tbe  principle  upon  whioh  they  are  based. 
Broadly,  the  principle  is  that  the  maritime  oom- 
merce  of  neutrals  is  subjeot  to  restriction  by  the 
sots  of  States  at  war,  if  that  oommeroe  tends  to 
assist  an  enemy  either  directly  in  his  warlike 
operations,  or  indirectly  in  the  carrying  on 
of  his  own  trade  upon  which  his  power  of  con- 
tinuing the  war  may  largely,  or  even  entirely, 

The  object— and  the  legitimate  object  of  a  belli- 
gerent— is  to  den  troy  or  to  cripple  the  enemy's 
commerce.  The  result — and  tbe  inevitable  result 
—to  neutrals  is  interference  with  their  trade. 
In  the  application  of  the  principle,  the  boundary 
of  the  law  of  nations  has  been 


to  time  to  adapt  itself  to  new  and  ever-changing 
conditions.  This  law  must  from  its  nature  have 
room  for  expansion.  It  cannot,  and  never  could 
be,  squeezed  into  a  mould  of  a  particular  size  or 
shape.  It  never  bad,  nor  could  have,  the  quality 
of  immutability  attributed  to  tbe  laws  of  the 
Medee  and  Persians.  It  oould  not  be  confined 
within  artificial  limits  like  an  Aot  of  Parliament. 
It  has  tbe  essence  and  qualities  of  a  living 
organism  like  the  common  law  of  this  realm. 

In  the  two  branches  already  mentioned — 
namely,  contraband  and  blockade— this  natural 
development  is  clearly  illustrated.  Contraband 
goods  were  at  one  time  comprised  within  a  very 
limited  catalogue.  At  the  present  day,  the  list 
is  extensively  enlarged.  The  result  to  neutrals 
has  been  that  their  trade  in  snob  goods  has 
had  to  run  greater  and  increasing  risks  and 
penalties. 

Moreover,  in  recent  times  not  only  have  the 
contraband  goods  themselves  been  subject  to 
confiscation,  but  the  neutral  vessels  which  carry 
tbem  have  also  been  rendered  confiscable  in  many 
cages.  It  has  become  established  law,  too,  that 
other  goods  on  tbe  same  vessel  belonging  to  the 
same  neutral  owners  suffer  the  same  fate, 
although  tbey  have  no  contraband  oharacter  or 
enemy  destination.  It  may  be  added  also  that 
the  application  of  the  doctrine  of  continuous 
voyage  to  contraband  trade  has  greatly 
encroached  upon  and  fettered  the  trade  of 
neutrals  in  time  of  war. 

This  doctrine  was  originated  in  connection  with 
the  so  called  "Rule  of  1756";  bat  since  its 
extension  to  trade  in  contraband  goods  by  the 
courts  of  the  North  American  States  at  tbe  time 
of  the  Civil  War,  it  has 
part  of  the  law  of  nations. 

The  law  of  blocknde  has  the  same  fundamental 
prinoiple  as  that  of  contraband,  and  carries  it  out 
to  a  still  greater  extent,  because  it  involves  the 


sonfiBoabiiity  of  the  vessels  and  of  goods  of  all 
descriptions,  by  whomsoever  owned,  laden  on 
whatsoever  vessels,  and  whether  proceeding  to 
or  from  blockaded  ports,  if  the  vessels  are 
captured  in  running  or  attempting  to  run  the 
blockade. 

Tbe  justification  of  these  rules,  so  serious  to 
neutrals,  is  tbe  acknowledged  right  of  belligerents 
to  bring  pressure  on  the  enemy  by  curtailing  or 
stopping  all  trade  in  all  commodities  whatsoever 
to  or  from  the  porta  of  the  enemy,  apart  altogether 
from  any  direct  relation  of  tbe  trade  or  goods  to 
immediate  war  uses.  In  the  region  of  blockade 
changes  in  tbe  rules  have  also  been  established 
whioh  have  involved,  of  necessity,  substantial 
in  creates  in  the  degree  to  whioh  neutral  commerce 
has  suffered. 

For  a  long  time  it  was  deemed  necessary  to 
prove  a  strict  blockade  of  particular  ports  by  war 
vessels  whioh  were  stationary  or  remained  in 
sufficiently  close  proximity  to  the  ports.  But 
now  what  are  known  as  commercial  blockades 
are  fully  recognised.  Upon  this  question  the 
convention  called  the  Declaration  of  Paris  was 
not  very  definite.  Tbe  ejfectif  oharacter  of  a 
blockade,  even  with  tbe  added  definition,  was 
left  in  a  somewhat  general  form,  perhaps  ad- 
visedly. It  is  well  known  that  the  United  States 
of  America  never  agreed  or  adhered  to  tbe  con- 
vention, although  tbev  bave  acted  largely  in 
with  its  articles. 
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A  word  a*  to  the  history  of  the  afctitnde  of  the 
United  States  upon  the  question  of  blockade  may 
be  forgiven  aa  ebowing  the  rapid  and  even  sadden 
extension  of  the  law.  In  1859  the  President  of 
the  United  Statea  (President  Buchanan),  in 
addition  to  the  first  requirement  that  all  private 
property,  enemy  or  other,  should  be  immune  from 
oapture  at  sea,  asked  for  the  abolition  of  com- 
mercial blockades  also,  as  a  condition  before  the 
United  States  would  adhere  to  the  Declaration  of 
Paria.  In  Jane  of  that  year  tbe  United  States 
Secretary  (Mr,  Oarr),  in  a  oiroular  to  the  Power*, 
wrote  aa  fotlowa :  "  The  investment  of  a  place  by 
sea  and  land  with  a  view  to  ita  reduction,  pre- 
venting it  from  receiving  supplies  of  men  and 
material  necessary  for  its  defence,  is  a  legitimate 
mode  of  prosecuting  hostilities.  .  .  .  Bat  the 
blockade  of  a  coast  or  of  commercial  positions 
along  it,  without  any  regard  to  ulterior  military 
operations,  and  with  the  real  design  of  carrying 
on  a  war  against  trade,  and  from  it*  very  nature 
against  tbe  trade  of  peaceable  and  friendly  Powers, 
instead  of  a  war  against  armed  men,  is  a  pro* 
ceeding  wbioh  it  ia  diffioalt  to  reconcile  with 
reason  or  with  tbe  opinions  of  modern  times": 
(WeBtlake,  voL  2,  p.  262,  and  Moore's  Digest, 
toL  7,  p.  781). 

Yet  only  a  couple  of  years  had  passed  when 
President  Lincoln  declared  a  commercial  blockade 
of  the  Confederate  ports  which  extended  over  a 
coast  line  of  3000  miles,  whioh  Mr.  Dana  in  bis 
notes  to  Wbe*ton  doaoribed  aa  "one  of  the  moat 
extraordinary  in  history."    At  the  outset  tbe 
Federal  fleet  was  not  equal  to  such  a  gigantic 
task,  for  it  consisted  only  of  forty 'five  vessels  of 
war.    Merchant  ships  constantly  succeeded  in 
entering  and  leaving  tbe  porta  on  the  blockaded 
coast    Even  in  1863  and  1864  this  was  so.  From 
Jan.  1863  to  April  1864,  of  590  vessels  which 
attempted  to  run  tbe  blockade  of  the  port  of 
Charleston  480  succeeded :   (s**e  Geffcken  zur 
Heffter,  4th  edit,  1883,  sect.  154  and  note)  Bat 
tbe  United  8tates  insisted  on,  and  foreign  Govern- 
ments recognised,  the  blockade.    And  aa  the  war 
progressed  the  development  of  tbe  naval  resources 
of  tbe  Northern  Santos  enabled  them  to  intercept 
much  of  the  trade  with  tbe  South;  and  this  con- 
tributed largely  to  their  ultimate  suoceca. 

It  ia,  of  coarse,  true  that  according  to  the 
existing  rules  of  international  law  there  can  be  no 
blockade  of  neutral  ports  or  coast  lines,*  The 
Order  in  Oonnuil  does  not  purport  to  declare  a 
blockade  of  the  porta  to  whioh  it  applies  in  the 
strict  sense  in  wbioh  that  term  ia  used  in  inter- 
national law.    But  the  object  at  whioh  it  aimed 
as  regards  tbe  enemy  is  similar.   In  saving  this 
I  am  not  suggesting  that  tbe  method  adopted  by 
the  Order  in  Council  has  been  accepted  by  the 
nations  in  sooh  a  way  that  it  already  forms  part 
of  established  law.  That  some  change  will  evolve 
upon  this  subject,  in  view  of  tbe  kinds  of  weapons 
now  used  on  and  onder  tbe  sea,  and  in  the  air, 
seems  certain.    Meantime,  can  it  be  said  that 
what  the  Older  in  Council  prescribes  is  in  any 
essential  principle  different  from  a  blockade  P  Ia 
it  not  on  tbe  lines  of  a  blockade,  by  whatever 
name  it  may  be  called  P   It  ia  not  a  blockade  of 
enemy  porta,  but  it  is  a  stoppage  or  quasi-blockade 
of  tbe  enemy's  maritime  trade  through  adjacent 
ports.    It  was  strenuously  argued,  however,  that 
the  existing  limits  of  the  doctrines  of  blockade 
and  contraband  should  not  in  any  circumstances 
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be  extended  or  transgressed,  even  if  some  mea- 
sures of  retaliation  on  the  enemy  were  allowed. 

A  man  of  acknowledged  ability  as  an  Admi- 
ralty constitutional  lawyer  and  publicist,  who  was 
probably,  and  almost  certainly,  tbe  real  author  of 
the  British  Orders  in  Council  of  1807,  wrote  caus- 
tically in  1805  as  folio  we :  "  To  thoae  idolaters  of 
the  neutral  flag  who  hold  a  yard  of  bunting  on 
the  poop  of  a  merchantman  more  sacred  than  the 
veil  of  a  vestal,  I  have  nothing  to  offer.    If  this 
inviolable  emblem  ought  absolutely  to  arrest  the 
arms  of  contending  nations,  and  preserve  in  ail 
cases  the  contents  of  the  sanctuary  from  capture, 
it  may  with  equal  reason  receive  under  ita  safe- 
guard the  colonial  commerce  aa  the  general 
property  of  a  belligerent.  But  there  are  some  cham- 
pions of  neutral  pretensions  who,  without  openly 
contending  for  these  extravagant  doctrines,  main- 
tain stoutly  that  neutral  merchants  have  a  right 
to  trade  on  their  own  account  with  the  Powers  at 
war,  wherever,  and  in  whatsoever  commodities, 
they  please.  If  contraband  goods  and  blockaded 
places  be  graciously  excepted,  this  hi  the  utmost 
extent  of  their  abstinence.    All  other  neutral 
commerce  they  hold  to  be  unquestionably  legal  "  : 
(vide  War  in  Disguise,  3rd  edit,  1805).  The 
anonymous  author  was  Mr.  James  Stephens;  and 
in  hia  place  in  Parliament  some  years  later  he 
tacitly  admitted  what  had  been  said  as  to  his  con- 
nection with  the  Orders  in  Council :  (see  Parlia- 
mentary Debates  for  1812).  The  last  few  sentences 
describe  generally  tbe  contentions  (or  pretensions) 
of  the  present  claimants. 

Before  leaving  this  part  of  the  oaae  I  must 
make  some  observations  upon  the  suggested  hard- 
ships which  neutrals  would  have  to  bear  if  the 
Order  in  Council  was  allowed  to  operate.  Ntutrala 
are  apt  to  assert  their  so-called  "  rights  "  in  times 
ot  war  and  to  forget  any  corresponding  "  obliga- 
tions."   They  proclaim  vociferously  their  losses, 
but  they  do  not  apeak  loudly  of  their  gains. 
Over  and  over  again  evidence  has  been  given 
before  me  in  this  oonrt  of  large,  nay,  huge,  profits 
made  by  merchants  in  Holland  and  Scandinavia 
by  reason  of  the  war.  Incomes  have  be«n  doubled, 
trebled,  quadrupled,  even  decupled,  through  the 
trade  with  Germany,  whioh  has  been  carried  on 
through  neutral  porta  having  convenient  access  to 
the  enemy  territory.    Jt  *hb  always  thus.  Com- 
mercial human  nature  ia  not  averse  to  taking 
pecuniary  advantage  whenever  it  is  possible,  and 
does  not  concern  itself  overmuoh  with  the  dim- 
oultiea  or  tbe  distress  whioh  create  the  oppor- 
tunity for  profit. 

I  am  tempted  to  make  another  quotation  from 
the  work  just  referred  to,  which  appears  to  be 
apt:  "  If  neutrals  were  really  losers  by  the  wars 
of  their  neighbours,  it  would  perhaps  be  fortunate 
for  mankind,  bat  would  give  them  no  right  to 
indemnify  themselves  l>y  accepting,  in  the  form 
of  commerce,  a  bribe  from  tbe  weaker  party  to 
protect  him  from  the  arma  of  the  stronger.  But 
in  the  last  and  present  war,  at  least,  thia  pre- 
tence has  no  shadow  of  foundation.  Let  the 
neutral  Powers  confess  that  their  late  vast 
apparent  increase  of  commerce  is  fictitious,  and 
that  the  frauds  also  are  gratuitous ;  or  let  them 
admit  that  independently  of  the  trade  in  question, 
they  have  enormously  profited  by  wars,  which  to 
their  friends  have  been  highly  disastrous.  .  .  . 
The  neutral  baa  many  fair  indemnities,  without 
any  trespass  on  belligerent  rights.    The  com- 
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paretive  cheapness  of  hi*  navigation  gives  him  in 
every  open  market  a  decisive  advantage.  In  the 
commeroe  of  other  nentral  countries  he  oannot 
fail  to  supplant  the  belligerents ;  and  the  latter 
will  naturally  give  him  the  carriage  of  such  of 
his  own  commodities  as  he  before  usually  sup- 
plied them  with,  pertly  or  wholly  through  their 
own  navigation.  ...  He  obtains  also  a  still 
larger  increase  of  commerce,  by  purchasing  from 
the  one  belligerent,  and  selling  to  his  enemy,  the 
merchandise  for  which  in  time  of  peace  they 
naturally  depended  on  each  other.  The  decay 
of  hie  old  branohes  of  trado,  therefore,  if  any  such 
decay  arises  from  the  war,  is  on  the  whole  amply 
compensated.'' 

After  the  first  British  Order  in  Oounoil  of  Jan. 
1807,  issued  in  retaliation  for  Napoleon's  Berlin 
Decree,  Denmark  made  similar  complaints  to 
these  now  pot  forward  for  Holland  and  Sweden 
through  the  mouths  of  the  claimants. 

In  the  dispatch  sent  to  the  Danish  Minister  on 
the  17th  March  1807,  Lord  Ho  wick  (afterward* 
Lord  Grey),  the  British  Foreign  Secretary,  made 
answer,  in  part,  aa  follows:  "It  is  principally 
from  the  success  of  the  British  maritime  force, 
which  has  almost  annihilated  the  navigation  of 
the  enemy,  that  the  ships  of  Denmark  and  other 
neutral  States  are  employed  as  carriers  from 
hostile  port  to  hostile  port,  in  order  to  relieve  the 
enemy  from  his  distress ;  and  it  is  notorious  that 
the  trade  thus  carried  on  is  supported  by  the 
shameful  misconduct  of  neutral  merchants,  who 
lend  their  names  for  a  small  percentage,  not  only 
to  cover  the  goods,  but  in  numberless  instanoee  to 
mask  the  ships  of  the  enemy.  The  Danish 
Minister  in  hie  note  seems,  indeed,  so  intent 
upon  asserting  neutral  rights  as  apparently  to 
forget  that  there  also  exist  corresponding  neutral 
duties.  Neutrality,  properly  considered,  does  not 
consist  in  taking  advantage  of  every  situation 
between  belligerent  States,  by  which  emolument 
may  accrue  to  the  neutral,  whatever  may  be  the 
consequences  to  either  belligerent  party ;  but  in 
observing  a  strict  and  honedt  impartiality,  so  as 
not  to  afford  advantage  in  the  war  to  either  ;  and 
particularly  in  so  far  restraining  its  trade  to  the 
accustomed  oourse  which  it  held  in  time  of  peace 
as  not  to  render  assistance  to  one  belligerent  in 
escaping  the  other's  hostilities.  The  duty  of  a 
neutral  is — turn  interponere  $e  hello,  non  hotte 
imminent*  hoitem  eripere ,  and  yet  it  is  manifest 
that  lending  a  neutral  navigation  to  carry  on  the 
ooasting  trade  of  the  enemy  is  in  direct  contra- 
diction of  this  definition  of  nentral  obligations,  as 
it  ia,  in  effect,  to  resoue  the  com  me  roe  of  the 
enemy  from  the  distress  to  which  it  is  reduced  by 
the  superiority  of  the  British  Navy,  to  assist  his 
resources,  and  to  prevent  Great  Britain  from 
bringing  him  to  reasonable  terms  of  peace.** 

The  particular  references  here  made  are,  of 
course,  to  the  "  Rule  of  1756,"  and  the  decisions 
which  extended  it ;  but  the  general  observations, 
both  as  to  doctrines  and  to  facts,  are  closely 
applicable  to  the  circumstances  of  the  present 

I  now  leave  the  first  of  the  three  general  main 
questions,  with  the  expression  of  my  view,  that  if 
it  is  permissible  in  the  circumstances  of  the 
present  war  and  in  view  of  the  enemy's  conduct, 
to  allow  by  way  of  retaliation  any  extension  of 
the  powers  of  a  belligerent  at  sea  for  the  restric- 
tion of  the  commeroe  of  the  enemy,  it  does 
Vol.  XI V.,  N.  8. 


not  appear  to  me  that  the  Order  in  Oounoil 
proceeds  upon  any  prinoiple  inconsistent  with  or 
essentially  contrary  to  those  already  embodied  in 
the  Ian  of  nations. 

The  second  and  third  general  questions,  which 
can  be  taken  together,  were:  Are  there  any 
precedents  or  deoisions,  or  any  authority  apart 
from  actual  decision  or  precedent,  in  support  of  or 
against  the  validity  of  this  Order  ?  There  is  no 
decision  against  it. 

It  was  contended  that  no  authority  in  support 
of  it  oould  be  adduced  from  any  of  the  early 
writers  on  international  law.  In  my  opinion  no 
help  is  given  on  the  subject  by  Grotius,  Bvnkersv 
hoek,  Puffendorff.  Vattel,  or  any  of  the  great 
jurists  of  early  days.  I  accordingly  refrain  from 
reference*  to  them.  (It  may  be  well  in  passing 
to  notice  that  when  these  and  other  writers  refer 
to  M  reprisal*  "  or  "retorsion,"  they  usually  have 
in  view  acts  done  before  the  outbreak  of  war. 
To  avoid  oonfusion,  I  prefer  to  use  the  term 
"  retaliation  "  in  reference  to  the  provisions  of 
the  present  Order  in  Oounoil.) 

I  leave  also  aside  the  various  decrees  issued  by 
States  at  war,  particularly  in  the  sixteenth  and 
seventeenth  centuries,  directed  to  prevent  any 
trade  between  their  enemies  and  any  neutrals, 
and  the  treaties  made  between  States  from  time 
to  time  with  the  same  object,  because  they  d  •  not 
appear  to  assist  in  the  determination  of  the 
question*  now  in  dispute. 

The  precedents  relied  upon  in  favour  of  the 
present  order  are  the  Ordars  in  Oounoil  of 
the  7th  Jan.  and  the  Uth  Not.  1807  and  the 
26th  April  1809,  promulgated  during  the  Na- 
poleonic War,  in  answer  to  Napoleon's  celebrated 
Berlin  and  Milan  Decrees  of  the  21st  Nov.  1807 
and  the  17th  Deo.  1807.  Reliance  is  also  placed 
on  some  decisions  relating  to  those  orders. 

The  conditions  prevailing  at  sea  in  those  years 
as  between  this  country  and  France  and  the  other 
territories  controlled  by  or  nnder  the  influence  of 
Napoleon  were  peculiarly  like  those  which  now 
exist  between  this  country  and  it*  enemies,  with 
the  exception— the  serious  exoeption — of  the 
submurine  weapons  used  in  this  war  by  the 
Central  Powers.  The  trading  vessels  of  France 
had  been  swept  off  the  open  seas,  as  the  trading 
vessels  of  Germany  and  the  enemy  countries 
have  been  during  the  present  war. 

In  1805  it  was  stated  and  truly  stated  that, 
with  the  exception  of  a  few  coasters,  "  not  a  single 
merchant  ship  under  a  flag  inimical  to  Great 
Britain  now  crosses  the  Equator  or  traverses 
the  Atlantio  Ocean."  In  the  Code  des  Prises, 
Tome  11,  p.  385,  thin  passage  occurred  :  "  Et 
quand  U  est  malheureusement  trop  mi,  qu'il  n'y 
a  pas  un  seul  vaisseau  murchand,  naviguant  sous 
pavilion  franeais,  quel  autre  moyen  d'exportation 
avons-nous,  que  l'emploi  des  vaisseaux  neutres  P  " 

Similarly,  in  1917,  it  might  be  truly  said  that 
not  a  single  merchant  ship  under  a  German  or 
other  enemy  flag  sailed  on  any  open  sea. 

It  is  important  to  bear  in  mind  the  state  of 
thing*  in  1806  and  1807  when  the  Orders  in 
Council  of  the  latter  year  were  issued,  by  reason 
of  the  criticisms  then  made — more  particularly 
with  reference  to  America — that  they  oould  not 
really  be  considered  "  retaliatory "  because 
Napoleon's  Decrees  oould  not  be  oarried  into 
effect,  and  were  no  more  than  bruta  fulmina,  and 
I  there  waB  nothing  for  which  to  retaliate.  The 
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whole  of  Napoleon's  celebrated  "Continental 
System "  was  aimed  at  the  complete  annihila- 
tion of  British  commerce,  and  be  used  what- 
ever means  ha  oonld  oommand  to  achieve  that 
aim. 

The  first  decree  was  issued  by  him  from  Berlin 
in  the  temper  of  the  conqueror  who  just  a  month 
before  had  placed  his  heel  on  the  neck  of  Prussia 
at  tha  battle  of  Jena.  It  contained  recitals 
egregiously  unfounded  and  false,  and  proceeded 
to  decree  that  the  whole  British  Isles  were 
in  a  state  of  blockade;  that  all  trade  and 
correspondence  with  them  was  prohibited;  that 
every  magazine,  every  kind  of  merchandise, 
every  species  of  property  which  belonged  to  an 
English  Bubject  should  be  considered  as  lawful 
prise ;  that  no  shib  from  England  or  her  colonies, 
or  which  eboold  have  touched  there,  should  be 
admitted  into  any  harbour;  and  various  other 

Three  days  afterwards,  on  the  24th  Nov.  1806, 
in  order  to  give  effect  to  it,  the  decree  was 
recapitulated  in  a  proclamation  from  the  French 
Minister  to  the  Senate  of  Hamburg,  which  stated 
"that  as  several  of  the  citizens  of  Hamburg  were 
notoriously  engaged  in  trade  with  England,  the 
Emperor  of  the  French  was  obliged  to  take 
possession  of  the  city  in  order  to  execute  hie 
decree";  and  this  threat  was  executed  on  the 
same^  day  by  Marshal  Mortier  and  a  division  of 
the  French  Army. 

The  first  British  Order  in  Council  of  Jan.  1807 
prohibited  the  trade  of  neutrals  from  one  port  to 
another,  both  of  whioh  should  belong  to,  or  be  in 
the  possession  of,  France  or  her  allies,  or  should 
be  so  far  under  their  control  that  British  vessels 
might  not  folly  trade  with  them;  and  ordered 
any  vessel  found  so  trading,  after  warning  or 
knowledge,  to  be  captured  and  brought  in,  and, 
together  with  her  cargo,  to  be  condemned  as 
prize. 

It  ie,  important  to  observe  the  foundation 
and  the  extent  of  the  Order,  as  set  out  in  the 
preambles.  They  state  that  the  attempts  of  the 
enemy  to  prohibit  the  commerce  of  all  neutrals 
with  the  British  Dominions  would  give  "an 
unquestionable  right  of  retaliation,  and  would 
warrant  this  country  in  enforcing  the  same  pro- 
hibition of  all  commerce  with  France;  and  that 
Hie  Majesty,  though  unwilling  to  follow  the 
example  of  the  enemy  by  proceeding  to  an 
extremity  so  distressing  to  all  nations  not  engaged 
in  the  war,  yet  felt  bound  by  a  due  regard  to  the 
just  defence  of  the  rights  and  interests  of  His 
people  not  to  suffer  such  measures  to  be  taken 
by  the  enemy  without  taking  some  steps  to 
restrain  that  violence,  and  to  retort  upon  the 
enemy  the  evils  of  his  own  injustice." 

The  next  Order,  that  of  the  11th  Nov.  1807, 
recited  that  the  previous  Order  bad  not  answered 
the  desired  purpose,  either  of  compelling  the 
enemy  to  recall  bis  Orders  or  of  inducing  neutral 
nations  to  interpose  with  effect  to  obtain  their 
revocation,  but  that,  on  the  contrary,  they  had 
been  enforced  with  increased  vigour,  and  that 
further  measures  were  necessary.  It  then  con- 
tained  various  provisions  which  need  not  be  here 
specifically  referred  to,  the  main  one  being  an 
order  that  "  all  the  ports  and  places  of  France, 
and  her  allies,  or  of  any  other  country  at  war 
with  His  Majesty,  and  all  other  ports  and  places 
in  Europe  from  which,  although  not  at  war,  the 


British  flag  is  excluded,  and  all  ports  or  places  in 
the  colonies  belonging  to  His  Msjesty's  enemies, 
shall  from  henceforth  be  subject  to  the  same 
restrictions  in  point  of  trade  and  navigation,  with 
the  exceptions  hereinafter  mentioned,  as  if  the 
same  were  actually  blockaded  by  His  Msjesty's 
naval  forces,  in  the  most  atriot  and  rigoious 
manner." 

Then  followed  the  Milan  Decree  of  Deo.  1807, 
which  was  still  more  violent  than  its  precursor 
from  Berlin.  I  do  not  refer  to  its  pi  o visions,  nor 
to  some  other  minor  orders  issued  from  this 
country,  as  they  afford  no  assistance.  But  there 
was  the  later  British  Order  in  Council  of  the 
26th  April  1809,  which  should  be  referred  to  as  it 
revoked  the  one  of  Dec.  1807,  and  contained 
certain  mitigations  in  favour  of  neutrals,  chiefly 
intended  for  the  United  States  of  America. 

This  1809  Order,  and  the  one  of  Jan.  1807,  were 
those  in  force  at  the  dates  of  the  deoision  of  Sir 
William  Scott  in  The  Fox  (Roscoe's  English  Prize 
Cases,  vol.  2,  61 ;  Edw.  311)  and  Tfcs  Snips 
(Edw.  381). 

Before  I  examine  these  two  decisions,  I  propose 
to  observe  upon  other  matters,  prior  in  data, 
which  have  a  bearing  upon  the  question  of  the 
legality  of  the  Orders  in  Council,  and  also  throw 
significant  light  upon  these  two  judgments,  and 
upon  some  earlier  cases  decided  by  the  Lords 
Commissioners  of  Appeal  in  Prise  Cases. 

The  validity  in  law  and  the  public  policy  of  the 
Orders  in  Council  were  much  debated  in  Parlia- 
ment and  di  ecu  seed  by  commercial  authorities. 
With  the  policy  and  its  results,  and  the  system 
of  licences  which  afterwards  came  into  vogue,  a 
Court  of  Prise  has  no  concern. 

In  order  to  appreciate  matters  strictly  relative 
to  the  discussion  of  the  legality  of  the  Orders,  it 
is  essential  to  keep  in  mind  that  the  opponents 
of  the  Orders  were,  in  the  main,  champions  of  the 
cause  of  neutral  America ;  that  it  was  constantly 
asserted  that  an  undertaking  had  been  given  to 
the  Government  of  the  United  States  by  a  M. 
Deorca,  the  French  Minister  of  Marine,  to  the 
effect  that  tbe  Orders  were  not  intended  to  be 
used  against  the  United  States  and  would  not  be 
enforced  against  them  ;  and  for  this  reason  it  waa 
urged  against  the  Orders  that  no  retaliation  whioh 
would  affect  the  United  States  was  in  these  events 
justifiable  ;  and  (as  I  have  before  indicated)  it  was 
further  urged  that  the  Frenchlfleet  had  no  power 
whatever  to  carry  out  the  threats  of  Napoleon, 
and  had  not  attempted  to  do  so;  ana  that 
accordingly  there  was  nothing  more  than  an 
empty  menace  for  which  no  retaliation  was  neces- 
sary or  justifiable. 

There  is  no  legal  impropriety,  I  think,  in 
referring  to  views  of  statesmen  and  lawyers 
(outside  the  courts)  upon  questions  touching  the 
law  of  nations,  particularly  in  the  special 
instances  whioh  I  shall  give. 

I  shall  first  call  attention  to  the  opinions 
expressed  by  Sir  William  Grant  in  the  House,  of 
Commons  in  the  course  of  a  debate  upon  tbe 
Orders  in  Council.  He  was  then  Master  of  the 
Bolls.  His  character  and  learning  were  in  tha 
highest  repute.  Lord  Brougham  wrote  of,  him 
that  he  was  "  in  some  respects  the  most  extra- 
ordinary individual  of  his  time— one  certainly 
than  whom  none  ever  better  sustained  the  judicial 
office  "  ;  and  that  when  he  was  raised  to  the  Bench, 
*'  the  genius  of  the  man  then  Bhone  forth  with 
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extraordinary  luatre."  He  also  described  him  as 
"the  model  of  a  perfect  judge."  Another  eminent 
person.  Lord  Campbell,  said  of  him  :  **  Luckily  for 
the  public,  the  office  of  Master  of  the  Bolls  was 
at  this  time  (that  waa,  when  Lord  Erekine  was 
Lord  Chancellor)  held  by  Sir  William  Grant,  who 
cornea  up  to  tbe  highest  notion  that  can  be  formed 
of  judicial  excellence." 

No  praiBe  could  be  higher,  and  it  came  from  two 
witnesses  who  were  not  too  indulgent  or  over- 
generous  in  their  estimates  of  men.  It  is  also, 
assuredly,  a  fact  of  speoial  significance  that  Sir 
William  Grant  was  at  the  time  he  pledged  his 
great  reputation  in  the  opinions  I  am  going  to 
cite,  tbe  judge  who  presided  over  the  Lards 
Commissioners  as  the  Court  of  Appeal  in  prize 
cases  from  the  decisions  of  the  High  Court  of 
Admiralty  in  Prize, before  which  questions  of  law 
under  the  Orders  in  Council  might,  and  did  in 
fact,  arise. 

In  tbe  debate  on  the  5th  Feb.  1808  Sir  William 
Grant  followed  Dr.  Laurence — himself  s  lawyer  of 
eminence  in  the  Admiralty  and  Prize  Courts— 
and,  according  to  the  Parliamentary  Debates  of 
the  time,  spoke  to  the  following  effect:  MHis 
honourable  and  learned  friend  (that  is,  Dr. 
Laurence)  had  admitted  that  on  a  principle  of 
retaliation  measures  of  this  kind  were  justifiable, 
and  he  agreed  with  bis  honourable  and  learned 
friend  that  when  such  measures  were  to  operate 
upon  innocent  neutrals  it  ought  to  be  grave  matter 
of  consideration  whether  they  should  be  resorted 
to.   Bis  honourable  and  learned  friend  had  stated 
that  snob  measures  ought  to  follow  the  acts  of 
the  enemy,  or  otherwise  they  would  not  be  acts  of 
retaliation.  With  this  doctrine  he  agreed  in  part; 
but  when  the  enemy  departed  from  justice  he  was 
of  opinion  that  we  were  justified  in  retaliating  in 
substance,  and  not  bound  to  adhere  to  tbe  form. 
.   .   .   The  Orders  in  Council  did  not  and  could 
not  alter  the  law  of  nations.   The  King  might 
issue  bis  declaration,  because  he  waa  not  to  leave 
his  courts  to  infer  what  was  the  law  of  nations, 
bnt  the  King's  declaration  did  not  alter  the  law 
of  nations,  but  was  to  be  justified  by  that  law. 
.   .   .   Persons  entertained  strange  notions  of 
the  law  of  nations  when  they  supposed  that  a 
nation  oould  not  perform  an  act  of  rigour  for  its 
own  preservation  without  violating  the  rule  of  its 
conduct.    But  this  could  not  be  a  violation  of  the 
role,  for  the  case  was  out  of  the  rule.   When  the 
enemy  abandoned  the  rule  it  was  our  duty  not  to  be 
bound  by  it,  bnt  to  inflict  that  injury  upon  him 
which  he  intended  for  us,  until  we  forced  him  to 
peace.    If  France  could  continue  to  enjoy  all  the 
advantages  of  commerce  thiough  neutral  trade, 
while  we  were  suffering  every  injury  that  oould 
result  from  her  decrees,  she  would  have  no  motive 
to  peace,  and  this  country  would  Boon  be  reduced 
to  tbe  alternative,  either  of  submitting  to  peace 
upon  any  terms  or  of  continuing  the  war  to  an 
endless  period.    He  thought  that  Europe  might 
be  made  to  feel  that  a  maritime  Power  was  much 
lt'SH  dependent  upon  Europe  than  the  Continent 
was  upon  the  maritime  Power.    He  could  not 
suffer  his  country  to  perish  merely  because  the 
measure*  which  were  necessary  for  its  preserva- 
tion might  pres9  upon  neutral  commerce  which 
Napoleon  had  before  violated.    Tuere  was  no 
contract  without  a  reciprocal  obligation,  and  if 
nentrsls  did  not  oblige  the  other  party  to  adhere 
to  the  law  of  nations  they  oould  not  complain  of 


us  for  not  adhering  to  it.  The  later  orders  were 
only  in  conformity  with  that  law  upon  the  prin- 
ciples of  retaliation." 

Sir  William  Grant  may,  therefore,  be  fairly 
cited  as  one  who  lent  his  great  authority  to  tbe 
support  of  the  Orders  in  Council  on  the  ground 
that  the  law  of  nations  permitted  them  as 
measures  of  retaliation. 

Ten  days  later  Sir  John  Nicboll  took  part  in 
the  debate  on  the  second  reading  of  the  Orders  in 
Council  Bill.    He  was  at  that  time  tbe  King's 
Advocate.   He  spoke  as  one  in  a  position  of  re* 
sponsibility ;  and  in  prefacing  his  speech  he  said 
that  the  House  would  naturally  expect  that  he 
should  lay  before  it  bis  views  and  the  grounds 
for  his  opinion,  and  that  in  doing  so  it  was 
necessary  for  him  to  look  to  the  policy  and  to  the 
legality  of  the  measure.     I  would  mention  of  Sir 
John  Nicboll  that  in  1809  and  1810  he  also  formed 
one  of  the  Court  of  the  Lords  Commissioners  of 
Appeal  in  Prize,  and  sat  in  cases   where  the 
legality  of  these  very  Orders  in  Council  appears  to 
have  been  raised.    His  speech  was  comprehensive 
and   had  obviously  been  carefully  considered. 
Material  parts  of  it  are  reported  as  follow :  "  It 
is  evident  that  the  decree  of  the  Frenoh  Govern* 
ment  of  the  21st  Nov.  1S06  is  the  foundation  of 
the  present  proceedings.  .   .   .  The  effect  of  that 
decree  was  to  exclude  us  from  all  foreign  Powers 
whatever;  and  to  prevent  them  not  only  from 
carrying  on  their  accustomed  trade  with  this 
country,  but  even  to  exclude  the  possibility  of 
one  neutral  nation  trading  with  Bafety  to  another. 
.   .    .   That  decree  of  the  French  Government 
avowed  itself  to  mean  a  retaliation  for  an 
imaginary  offence;  and  what  then  became  the 
duty  of  this  country,  and  other  countries,  in 
consequence  of  this  outrageous  measure?  It 
surely  became  their  duty  to  render  such  a  mode 
of  unaccustomed  warfare  to  be  retaliated  and 
retorted  upon  the  enemy.   It  was  our  duty  to  do 
this  with  as  muoh  forbearance  as  possible  against 
other  countries.  Although  it  was  a  just  principle 
in  the  law  of  nations  that  other  countries  must 
naturally  suffer,  in  a  certain  degree,  by  tbe 
methods  adopted  by  belligerent  Powers ;  yet  it 
is  the  duty  of  each  to  render  that  suffering  as 
little  injurious  as  possible.    .    .    .    Be  it  recol- 
lected that  our  commerce  constituted  the  sinews 
of  war,  and  therefore  those  measures  of  retaliation 
which  we  adopted  were  absolutely  nocessary  for 
our  preservation  and  defence.    .   .   .    Upon  the 
ground  of  retaliation  we  are  perfectly  justified 
.   .   .   and  founded  upon  the  law  of  nations. 
In  1798  Russia,  feeling  at  that  period  the  aggres- 
sions and  overweening  tyranny  of  France,  did 
issue  an  Order  of  a  muoh  stronger  stamp  than 
those  issued  by  Great   Britain;   that  Order 
authorised  the  seizure  of  all  ships  proceeding 
to  France.   I  do  not  contend  that  the  question 
of  the  conformity  of  these  Orders  to  the  law  of 
nations  cannot  be  viewed  in  the  abstract.   It  may 
be  asked:  Will  you  repel  injustice  with  injustice  P 
— No.   But  1  would  a»k :  Is  it  to  be  endured  that 
one  belligerent  shall  be  suffered  to  act  towards 
another  in  a  manner  the  most  unjust  and  the 
moat  contrary  to  the  laws  of  nations,  and  that 
the  other  belligerent  shall  be  bound  to  observe 
the  accustomed  usages  and  oonduct  towards  b«r 't 
I  do  contend  that  France  has  acted  towards  thia 
country  in  open  violation  of  tbe  law  of  nations ; 
and  I  do  maintain  that  thia  country  is  justified 
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in  retaliating  upon  her.  If  it  be  said  that  the  law 
of  nations  ought  not  to  be  observed,  I  do  from 
heart  protest  against  snoh  a  principle.  I  do 
3k  that  nothing  bat  the  most  urgent  necessity 
can  warrant  its  non- observance.  If,  however, 
your  enemy  will  not  be  bound  by  it,  I  do  think 
that  yon  bare  no  other  resort  bat  that  of  going 
back  to  first  principles,  and  looking  to  self- pre- 
servation. Mach  has  been  said  of  the  infringe- 
ment of  neutral  rights,  bu*  I  have  heard  very 
little  said  of  neutral  duties.  In  the  operation 
of  these  Orders  in  Oounoil  it  never  was  in  the 
contemplation  of  the  framere  of  them  to 
oppose  neutral  rights.  If  America  suffers,  it 
ia  what  is  unavoidable  where  her  interest  is  so 
connected  aa  in  the  present  war  between  thia 
country  and  France.  Theia  measures  against 
America  were  alone  intended  to  hurt  France, 
not  to  injure  or  infringe  upon  the  rights  of 
neutrals." 

That  is  all  that  need  be  quoted  as  to  the  legality 
of  the  Orders  in  Council.  But  I  may  be  pardoned 
for  adding  the  following  passage,  for  reasons 
which  will  be  obvious.  It  was  delivered  over  a 
century  ago,  but  it  strikes  also  a  familiar  modern 
note :  "  The  period  in  which  we  live  is  awful 
beyond  example,  and  the  contest  in  which  we  are 
engaged  great  beyond  precedent.  We  are  pos- 
sessed of  the  dominion  of  the  sea ;  France  of  the 
land  ;  bo  far  we  are  on  a  footing  of  complete 
equality.  I  regret  to  hear  that  so  much  clamour 
has  been  raised,  by  I  know  not  what  infatuation, 
for  peace  at  the  present  moment.  Are  thoae  who 
are  such  advocates  for  that  measure  satisfied  that 
it  would  be  a  lasting,  solid,  and  safe  one  P  I  very 
much  fear  that  no  peace  of  the  kind  oould  be 
obtained  at  present.  I  am  satisfied  that  by 
carrying  on  the  contest  with  that  spirit  and 
energy  that  become  a  free  people,  the  issue  will 
be  speedy,  honourable,  and  glorious." 

Shortly  afterwards,  namely,  on  the  10th  Maroh 
1808,  another  eminent  authority  spoke  on  the 
third  reading  of  the  aame  Bill,  namely,  Sir 
William  Scott.  He  was  then  and  bad  for  many 
years  been  the  judge  of  the  High  Court  of 
Admiralty  and  Pnxa,  and  bad  already  established 
a  great  body  of  prize  law  in  this  country,  which 
has  remained  as  a  solid  foundation  ever  since, 
not  only  in  these  islands,  but  in  other  countries 
also,  particularly  in  the  United  States  of 
America. 

The  Parliamentary  Debates  report  that :  "  Sir 
William  Soott  entered  into  a  learned  discussion 
upon  the  .law  of  nation,  which,  being  in  its 
nature  conventional,  was  no  longer  binding  than 
when  the  roles  of  thia  convention  were  adverted 
to  by  all  parties  concerned.  When  they  were 
departed  from  by  one  party,  the  other  was  left  to 
the  guidance  of  natural  justice ;  and  by  the  laws 
of  natural  justice,  retaliation  was  authorised  as 
an  essential  part  of  self-defence.  The  right  of 
retaliation  the  learned  judge  showed  to  be  limited 
only  by  the  extent  of  the  annoyance  which  called 
forth  the  exercise  of  it  If  an  enemy  restricted 
himself  to  the  ordinary  mode  of  warfare,  then 
it  was  incumbent  upon  the  other  belligerent  to 
carry  on  hostility  under  the  same  restrictions,  but 
if  be  resorted  to  unusual  modes  of  warfare  then 
it  was  competent  for  his  adversary  to  pursue  his, 
even  to  neutral  ground.  The  right  was  unques- 
tionable; the  only  question  was  the  prudence  of 
it" 


The  speeoh  cannot  be  well  or  adequately 
reported,  and  the  argument  as  contained  in  the 
report  is  not  as  logical  or  as  cogent  as  that  of  Sir 
William  Grant;  but  the  fact  remains  that  in  the 


Senate  as  well  aa  in  the  forum  Sir  William  Scott 
justified  the  Orders. 

Finally,  I  propose  to  draw  attention  to  a 
learned  discourse  upou  the  subject  of  the  law  of 
nations  and  of  the  Orders  in  Council  made  by  the 
great  Lord  Erakine.  I  do  so  more  particularly 
because  he  strongly  opposed  the  policy  of  the 
Orders  in  Council,  chiefly  in  reference  to  their 
tendency  on  the  United  States  of  America,  and 
because  the  ground  upon  which  he  denied  their 
legality  as  retaliatory  measures  in  the  particular 
circumstances  at  the  time,  was  to  pot  it  shortly, 
that  the  Berlin  and  Milan  Decrees  bad  not 
been  executed  against  or  acquiesced  in  by  America. 
Any  opinions  of  this  eminent  man  therefore  justi- 
fying retaliation  in  other  caaea  are  not  reduced  in 
importance,  but  rather  are  enhanced  in  value  by 
reason  of  his  general  attitude  of  oppoaition  on 
these  special  grounds.  The  speech  was  delivered 
in  the  House  of  Lords  on  the  8th  March  1808. 
It  was  of  a  most  eloquent  and  elaborate  character. 
I  must  try  to  restriot  quotations  from  it  as  muoh 
as  possible,  consistently  with  showing  the  bearing 
of  Lord  Erskine's  views  upon  the  questions  raised 
in  the  present  proceedings.  He  moved  a  series  of 
resolutions,  of  whioh  the  third  was  aa  follows : 
"  That  the  law  of  nations  ia  a  part  of  the  law  of 
the  land,  and  that  neutral  nations  not  int 
in  the  war  between  His  Majesty  and  h 
have  a  legal  right  to  such  freedom  of 
and  navigation  as  is  secured  to  them  by  the  law 
of  nations." 

This,  as  be  said,  be  might  assume  without  argu- 
ment, apart  from  the  exceptional  circum stances. 
Indeed,  it  sounds  axiomatic  But  the  phrase, 
"  suoh  freedom  of  commerce  and  navigation  as  is 
secured  by  the  law  of  nations,"  seems  to  beg  the 
question.  After  some  discussion  of  tbe  general 
proposition,  however,  he  proceeded  thus:  MI  am 
ready,  however,  to  admit  that  thia  is  only  the 
ordinary  condition  of  neutrals,  while  belligerents 
observe  the  law  of  nations  towards  one  another, 
I  admit  that  a  different  state  of  things  may  arise, 
concerning  whioh,  however,  tbe  public  law  is  not 
silent,  but  observes  the  same  principles  of  reason 
and  justice.  It  ia  better,  at  onoe,  to  state  the 
very  case  whioh  produces  tbe  whole  controversy, 
rather  than  imagine  others,  the  application  of 
which  may  be  disputed.  France  issued  her  decree 
of  tbe  21st  Nov.  1806,  which  (taking  it  for  tbe 
present,  in  its  severest  interpretation,  untouched 
by  any  subsequent  constructions)  announced  a 
resolution  to  distress  this  country  in  a  manner 
unauthorised  by  public  law;  subjecting  to  capture 
the  ships  and  cargoes  of  neutrals  carrying  British 
commodities  and  manufactures,  or  going  to,  or 
coming  from, Great  Britain,  with  their  accustomed 
trade.  Such  a  decree  undoubtedly  announced  a 
rule  which  the  law  of  nations  forbids  as  being, 
even  as  between  belligerents  (independently  of 
tbe  rights  of  neutrals)  an  aggravation  of  tbe 
sufferings  of  war  which  humanity  and  wise  policy 
equally  forbids,  and  whioh  is,  therefore,  unautho- 
rised by  the  practice  of  civilised  8tates ;  such  a 
decree  (if  carried  into  execution)  would  invest  the 
belligerent  with  a  right  of  retaliation;  and, 
indeed,  aa  between  the  belligerents  only,  I  am 
not  at  all  anxious  to  dispute  whether  the  very 
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publication  of  buoh  an  unjust  ordinance  would 
not  authorise  the  belligerent,  bo  offended,  to  dis- 
regard tbe  law  of  nations  towards  the  adversary, 
aa  far  as  it  touched  him  only ;  bat  it  would  be  an 
utter  perversion  of  tbe  .very  term  retaliation  to 
carry  it  a  hair's  breadth  further,  until  some  act 
waa  done  under  the  decree,  as  against  a  neutral, 
by  which  the  wrong  done  to,  and  suffered  by, 
the  neutral  became  injurious  in  its  effect  to 
tbe  offended  belligerent.   It  is,  indeed,  quite 
astonishing    to    hear  the   word    '  retaliation  ' 
twisted   and    perverted  in  a   manner  equally 
repugnant  to  grammar  and  common-sense.  Re- 
taliation, in  the  strict  and  literal  interpretation 
of  the  word,  from  rs  and  talio,  as  you  have  it  in 
all  jour  dictionaries,  signifies  to  return  like  for 
like.    Therefore,  but  for  the  particularity  of  the 
case,  tbe  term  retaliation  could  apply  only  to  the 
return  of  like  for  like  upon  the  enemy  who  com- 
mitted tbe  injurious  act ;  by  like  for  like,  X  do 
not  mean  that  the  act  of  retaliation,  as  against 
the  enemy,  must  be  the  same  as  the  enemy'?, 
which  would  be  quibbling  with  the  subject; 
because,  as  against  him  who  injures  me,  I  may 
return  whatever  is  necessary  to  repel  tbe  injury 
•offered,  and  to  secure  me  against  its  conseque&oee. 
It  was  never,  theiefore,  contended,  as  wan  lately 
supposed  by  a  noble  lord,  that  if  an  enemy  violated 
a  neutral  territory  in  the  prosecution  of  his 
hostility,  the  other  belligerent  could  only  follow 
him  as  if  he  were  hunting  him  upon  the  scent ; 
certainly  not.    There  tbe  neutral,  from  wrong  or 
from  weakness,  1r  made  the  direct  instrument  of 
attack,  and  he  is  bound  to  give  me  not  merely  the 
same  path  through  his  territory,  thus  violated, 
but  any  path  which  will  best  enable  me  to  avert 
tbe  danger  arising  from  tbe  former  violation.  If 
the   decree  interdicting  neutrals   from  trading 
with  us,  or  visiting  our  ports,  is  executed  upon  a 
neutral,  it  is  an  interdiction  which  he  has  no 
right  to  submit  to,  because  the  moment  it  is 
executed  we  are  injured  by  the  interruption  of 
his  commerce  with  us.  If  he  submits  from  favour 
to  one  unjust  belligerent,  he  directly  interposes  in 
the  war,  and  tbe  neutral  character  is  at  an  end  ; 
retaliation  then  would  not  only  be  strictly  applic- 
able, but  just  and  legal ;  and  if  he  submits  from 
weakness,  or  from  any  other  cause  not  hostile  or 
fraudulent,  we  have  an  unquestionable  right,  with- 
out any  invasion  ot  neutrality,  to  insist,  that  what 
he  suffers  from  the  enemy  he  Bhall  consent  to 
suffer  from  us,  otherwise  he  would  keep  nn  open 
trade  with  tbe  enemy  at  our  expense,  relieving 
him  from  the  pressure  of  the  war,  and  becoming 
an  instrument  of  its  illegal  pressure  upon  us.  In 
that  case    the  term    retaliation,    though  not 
applicable  perhaps  in  literal  strictness,   as  it 
applies  to  the  neutral,  is  substantially  and  justly 
applicable  to  him  ;  because  it  is  in  fact  retaliation 
upon  tbe  enemy,  through  the  sides  of  the  neutral 
...   in  doing  or  suffering,  by  either  of  which 
our  commerce  is  alike  interrupted.  But  I  cannot, 
my  Lords,  conceive  anything  more  preposterous 
and  senseless  than  the  idea  01  retaliation  upon  a 
neutral  on  whom    the  decree  has  never  been 
executed,  because  it  is  only  by  its  execution  on 
him  that  we  can  be  injured.    What  possible  right, 
then,  can  we  have  to  complain  of,  or  to  take  any 
step  against,  a  neutral,  who  in  no  shape  whatever 
has  been  made  an  instrument  of  injustice  by  the 
enemy  P    What  right  oan  we  possibly  have  to 
interdict  bis  legal  trade  with  the 


notwithstanding  the  decree  complained  of,  we 
have  oontinued  in  the  undisturbed  enjoyment  of 
the  whole  trade  of  the  neutral,  just  the  same  as 
if  the  decree  had  never  existed  ?  How  oan  we 
possibly  retaliate  upon  a  neutral  who  has  done 
nothing,  although   it  is  only  by  his  doing  or 
suffering  that  we  can.  by  any  possibility,  be 
sufferers  ?    But  it  has  been  said  here  formerly  : 
Were  we  to  wait  three  months,  till  we  could  learn 
from  America  her  dispositions  and  intentions  ? 
Were  we  to  wait  three  months  more  if  they  were 
doubtful  ?    And,  perhaps,  three  months  after- 
wards till  they  were  ascertained  and  acted  upon  P 
Certainly  not,  my  Lords ;  no,  nor  an  hour  altar 
France  had  acted  upon  the  decree  by  condemna- 
tion in  her  Prize  Courts,  if  America,  cognisant 
of  anch  condemnations,  had  submitted  to  the 
decisions,  and,  with  the  consent  of  her  Govern- 
ment, continued  her  commerce  with  France,  as 
with  a  friendly  nation.    I  should  have  considered 
that  as  full  evidence  of  acquiescence.    But,  my 
Lords,  the  term   acquiesoecoe,  as  applied  to 
America,  like  that  of  retaliation,  appears  to  me 
to  be  wholly  unintelligible,  until  some  act  was 
done  by  Fance,  under  her  decree,  above  all  after 
the  answer  given  to  General  Armstrong's  demand 
of  explanation  ;  for  how  oan  America  be  said  to 
have  acquiesced  in  tbe  interruption  of  her  com- 
meroe,  if,  in  no  instance,  her  commerce  had  been 
interrupted  ?  " 

Then  be  referred  to  M.  DecreV  alleged  under- 
taking to  General  Armstrong  (to  which  I  have 
already  alluded)  and  added :  "  But,  I  am  wishing, 
my  Lords,  for  tbe  present  to  leave  M.  Decree* 
explanation  wholly  out  of  the  question,  and  to 
stand  altogether  wholly  upon  the  non-execution 
of  the  decree,  in  order  to  examine  the  foundation 
of  those  dreadful  consequences,  which,  it  seems, 
must  instantly  have  fallen  upon  us,  if  we  had 
waited  for  its  execution,  and  the  acquiescence  of 
America." 

After  dealing  fully  with  the  facts,  Lord  Erekine 
olosed  this  part  of  bis  argument  thus:  "My 
Lords,  I  have  therefore,  I  thick,  established  that 
the  Order  of  the  1 1th  Nov.  1807,  standing  upon  the 
execution  of  the  decree,  and  the  acquiescence  of 
America,  is  wholly  unjustified  by  either ;  she 
never,  indeed,  denied  the  principle  of  retaliation, 
if  it  were  executed  and  acquiesced  in ;  so  far  from 
it  that  Mr.  Madison,  in  bis  very  first  letter  to 
your  Minister  at  Washington,  says  :  1  The  respect 
which  tbe  United  States  owe  to  their  neutral 
rights  will  always  be  sufficient  pledges  that  no 
culpable  acquiescence  on  her  part  Will  render 
them  accessory  to  the  proceedings  of  one  bel- 
ligerent nation,  through  the  rights  of  neutrals, 
against  the  commerce  of  its  adversary.'  .  .  . 
My  Lords,  it  being  thus  matter  of  demonstration 
from  facts  uncontradicted,  and  incapable  of  con- 
tradiction, that  the  French  decree  was  not 
executed  on  America,  and  that  she  never 
acquiesced,  as  it  regarded  her,  even  under  its  prin- 
ciple of  publication,  we  are  brought  back  again 
to  tbe  law  of  nations;  we  must  be  bound  by 
its  ordinary  principles,  and  governed  by  their 
universal  application.  The  circumstances  upon 
which  the  new  conjuncture  has  been  assumed 
having  been  removed,  there  oan  be  no  otber 
standard  by  whioh  the  justice  of  our  condoot  to 
other  cations  can  be  measured."  The  reference 
made  above  was  to  a  ditipatch  from  Mr.  James 
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Brican  Secretary  of  State,  to  the  British 
Representative  in  Washington,  dated  the  20th 
March  1807. 

After  dealing  with  the  law  of  nation*  in  ordi- 
nary circumstances,  Lord  Erakine  approached 
the  question  of  the  duty  of  the  court  with  regard 
to  Orders  in  Oounoil,  npon  whioh  his  statement 
was  as  follows:  "My  Lords,  it  may  now  be 
asked,  whether  I  mean,  to  contend  npon  all  these 
authorities,  that  the  judge  of  the  Admiralty 
ought  not  to  carry  the  Orders  in  Oonnoil  into 
execution.    It  may  probably  be  said  that  my 
argument  goes  to  that  full  extent;  since  if  it  be 
not  competent  for  His  Majesty  to  dictate  to  bis 
Prize  Ooorts  a  rule  repugnant  to  the  law  of 
nations,  the  rule  given  by  the  orders  ought, 
according  to  my  dootrine,  to  be  resisted  by  those 
courtB.   My  answer,  my  Lords,  to  this  seeming 
dilemma  is  by  far  the  most  important  part  of  the 
whole  subject,  and  it  was  for  that  reason  I 
insisted  at  such  length  upon  the  injustice  of 
introducing  facts  into  the  preamble  of  the  Order, 
whioh  bad  no  existenoe;  because,  I  maintain, 
that  without  such  preamble  the  judge  of  the 
Admiralty  could  not,  consistently  with  all  the 
authorities,  and  most  especially  with  his  own, 
have  given  effect  to  the  exceptionable  parts. 
But  with  the  preamble,  the  truth  of  whioh  he 
is  bound  by,  1  have  not  contended  that  the 
Order  is  not  a  law  to  bis  court.    I  admit,  my 
Lords,  in  the  fullest  extent,  that  it  is  the 
King's  office  and  duty  in  the  State  to  com  muni- 
cate  with  the  Court*  of  the  Admiralty  and  Prizes, 
and  to  issue  orders,  from  time  to  time,  for 
their  government.   The  King  alone  can  promul- 
gate who  are  enemies  and  who  are  not ;  or  what 
nations  he  chooses  to  consider  his  enemies,  even 
before  any  declaration  of  hostilities.  Without 
suob  acts  of  State  the  Courts  of  Admiralty  and 
Priza  could  do  nothing.   I  admit  that  it  would  be 
for  the  King,  in -the  very  case  before  us,  to  pro- 
mulgate to  the  Oourt  of  Admiralty  the  hostile 
decree  of  France ;  and,  if  the  fact  were  so,  to 
promulgate  also  that  it  bad  been  executed  upon 
America,  and  her  non-resistance  to  ita  execution. 
I  admit  also  tbat  if  His  Msjesty,  from  unjust  or 
mistaken  counsel,  is  advised  to  promulgate  snch 
execution  and  non-resistance,  that  state  of  things 
is  not  traversable  in  the  Courts  of  Admiralty,  but 
must  be  implicitly  reoeived  as  the  fact.  And, 
finally,  I  admit  that  the  rule  given  by  the  King 
upon  the  facts  which  he  promulgates  must  be 
reoeived  and  acted  upon  by  the  court,  nnless  in 
the  judgment  and  conscience  of  the  judge  it  be 
plainly  and  manifestly  repugnant  to  the  law  of 
nations.   But  I  do  maintain  and  positively  assert 
that,  in  the  very  oase  before  us.  the  Order  of  the 
1st  Nov.  without  it*  preamble  would  have  been 
manifestly  repugnant  to  the  law  of  nations,  and 
that  the  judges  of  the  Courts  of  Admiralty  and 
the  Courts  of  Prizes  ought  to  have  refused  to  act 
upon  it." 

Moat  of  the  rest  of  the  long  oration  deal*  with 
the  provision*  of  the  municipal  law  and  other 
matters  not  now  relevant. 

After  the  Lord  Chancellor  (Lord  Eldon)  bad 
replied  justifying  the  Orders  on  the  ground  of 
retaliation,  and  pointing  out  tbat  the  Orders  were 
directed  against  the  enemy  and  not  against 
neutrals,  and  that  the  latter  only  suffered  indi- 
rectly, although  inevitably,  in  their  commerce, 
Lord  Erakine  in  reply  took  the  same  line  of  argu- 


ment aa  be  bad  presented  in  moving  the  resolu- 
tions, and  repeated  i 

"We  had  no  right  to  retaliate  through  the 
medium  of  a  neutral,  except  that  State  was  too 
weak  to  resist,  or  showed  a  disposition  to 
aoquieeoe." 

It  is  surely  significant  that,  notwithstanding 
the  public  discussions  and  controversies  of  1807 
and  the  following  years,  no  decision  of  tbe  British 
Oourt  of  Prize  could  be  cited  against  the  validity 
of  the  Orders  in  Council.  Several  cases  were 
decided  in  the  British  Prize  Oourt  and  in  the 
Colonial  Prize  Courts  in  1809  and  1810,  which  are 
not  reported,  and  whioh  were  carried  to  appeal. 
In  some  of  them  the  documents  show  that  the 
validity  of  the  Order*  in  Council  was  raised  and 
questioned.  But  in  all  the  appeals  the  sentences 
of  condemnation  were  sustained ;  and  in  none  of 
them  was  there  a  pronouncement  against  the 
legality  of  the  Orders.  Several  of  them  were 
decided  in  March  1810.  The  oourt  then  consisted 
of  8lr  William  Grant,  Sir  William  Wynne,  and 
Sir  John  Nioboll,  except  when  the  appeal  was 
from  a  Vice-Admiralty  Court,  when  Sir  William 
Scott  also  formed  one  of  the  Court  of  Appeal. 

I  shall  only  make  mention  of  one  case  tried  on 
appeal  before  this  oourt  of  four  judges.  That  i* 
the  Nymph,  in  which  both  ship  and  cargo  captured 
on  a  voyage  to  Leghorn  were  condemned  by  tbe 
Vice- Admiralty  Court  at  Malta.  Tbe  only  ground 
alleged  in  the  respondents'  case  aa  justifying  the 
condemnation  of  tbe  ship  and  the  cargo  waa  that 
the  capture  was  properly  made  under  tbe  Order 
in  Council  of  Jan.  1807.  The  appeal  was  dismissed 
and  judgment  of  condemnation  affirmed  by 
tbe  Appellate  Court  of  the  15th  March  1810. 

In  1811  tbe  case  of  The  Fox  (ubi  sup.)  was  tried 
before  Sir  William  Scott.  The  report  in  Edwards 
does  not  give  the  argument.  But  from  tbe  judg- 
ment it  would  appear  that  no  argument  waa  made 
against  the  legality  of  the  Orders  (then  the  Orders 
of  the  7th  Jan.  1807  and  the  26th  April  1809). 

The  Annual  Register  of  1811  deal*  somewhat 
more  fully  with  the  case,  and  discloses  the  fact 
tbat  a  similar  deoision  was  given  in  several  other 
oases,  similarly  circumstanced,  and  founded  upon 
tbe  same  principle.  As  the  Annual  Register  for 
that  year  i*  not  always  available,  the  account  in 
so  far  as  it  supplement*  the  report  in  Edwards 
may,  with  convenience,  be  here  reproduced. 
It  runs  thna : — 

M  Admiralty  Court,  Doctors'  Common*,  June  18, 
I811.-The  ship  Fox. 

"The  final  judgment  of  tbe  court  in  this 
important  case  was  delivered  yesterday  morning  ; 
it  had  been  delayed  in  consequence  of  an  un- 
expected official  communication  of  the  revocation 
of  the  Berlin  anl  Milan  Decrees,  upon  which  the 
British  Orders  in  Council  were  founded,  aa  it 
under  those  Orders  that  the  Bhip  in  question 
captured. 

"  The  Fox  sailed  from  Boston,  in  the  United 
States,  on  a  voyage  to  Cherbourg,  in  tbe  prosecu- 
tion of  whioh  she  was  captured  on  the  15th  Nov. 
last  (that  is,  1810)  by  tbe  Amethyit,  a  frigate  under 
tbe  command  of  Sir  Michael  Seymour.  A  claim 
was  given  in  by  the  owners  aa  neutral  subject*, 
and  on  the  30th  May  last  (that  is,  1811)  the  case 
came  on  for  hearing. 

"  It  was  contended  on  behalf  of  the  captor*  that 
as  the  vessel  was  bound  for  a  port  in  France,  ahe 
was  violating  the  British  Orders  in  Council  of  the 
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7th  Jan.  1807  and  the  26th  April  1800,  and  under 
these  Orders  was  clearly  liable  to  condemnation. 

"This  waa  opposed  by  the  claimants'  counsel 
upon  two  grounds:  First,  that  the  Orders  in 
Council  had  ceased  to  exist,  because  the  French 
decrees  upon  which  they  were  grounded  had  been 
revoked  ;  and  next,  that  if  even  those  decrees 
ooo Id  be  considered  as  still  in  existence,  the 
circumstances  of  equity  which  distinguished  this 
case  would  justify  the  court  in  relieving  the 
claimants  from  the  penalty  imposed  by  the 
Orders  in  Council. 

"  Upon  this  question  the  learned  judge,  Sir  W. 
Scott, 


A  rtfiuml  of  the  j  udgment  is  then  set  oat  The 
account  concludes  as  follows :  "  The  sentence  of 
condemnation  was  accordingly  pronounced  in  this 
case,  and  likewise  in  several  others,  similar  in 
circumstances,  and  founded  upon  the  same 
pnaoiple." 

In  his  judgment,  8ir  William  Scott  observed 
upon  the  novelty,  the  magnitude,  and  the  com- 
plexity of  the  Orders  in  Council,  and  the  attention 
which  they  excited  both  at  home  and  abroad.  In 
new  of  these  well-known  facts  it  is  noteworthy 
that  it  had  not  been  argued  that  in  their  retalia- 
tory cbaraotar  they  were  at  all  repugnant  to  the 
law  of  nations,  however  liable  they  might  be  to  be 
so  described,  "  if  merely  original  and  abstract." 

The  learned  judge  said:  " Retaliatory  Orders 
they  are.  I  have  no  hesitation  in  saying  that 
they  would  cease  to  be  just  if  they  caused  to  be 
retaliatory ;  and  they  would  oease  to  be  retaliatory 
from  the  moment  the  enemy  retracts  in  a  sincere 
manner  those  measures  of  his  which  they  were 
intended  to  retaliate." 

Of  the  measure  adopted  he  said :  "  It  is  not  an 
original,  independent  act  of  blockade,  to  be 
governed  by  the  common  rules  that  belong  simply 
to  that  operation  of  law.  It  is  in  this  instance  a 
counteracting  reflex  measure,  compelled  by  the 
sot  of  the  enemy,  and  as  snoh  subject  to  other  con- 
siderations arising  out  of  its  peculiarly  distinctive 
character.  So  far  this  retaliatory  blockade  (if 
blockade  it  is  to  be  oilled)  is  co-extensive  with 
the  principle;  neutrals  are  prohibited  to  trade 
with  the  enemy,  because  they  are  prohibited  by 
the  enemy  from  trading  with  England.  England 
acquires  the  right  which  it  would  not  otherwise 
possess,  to  prohibit  that  intercourse  by  virtue  of 
the  aot  of  the  enemy.  Having  so  acquired  it,  it 
exercises  it  to  its  full  extent,  with  entire  com* 
petenoe  of  legal  authority." 

In  the  next  year  (1812)  the  case  of  The  Snipe 
(ubi  sup.)  and  other  American  ships  captured  on 
voyages  to  and  from  France  came  up  for  decision 
in  the  same  court.  The  points  argued  are  stated 
in  the  judgment  as  follows :  "  On  the  part  of  the 
captors  it  is  oontended  that  the  ship  and  cargo 
are  liable  to  condemnation  under  the  British 
Orders  in  Council.  On  the  part  of  the  claimants, 
that  the  operation  of  those  OrderB  had  oeaaed,  the 
French  decrees  to  whioh  they  were  retaliatory 
having  been  repealed ;  and  consequently  the 
British  Orders  haying  expired  in  point  of  justice 
and  authority,  and  according  to  pledges  solemnly 
and  repeatedly  given  by  the  British  Government 
that  they  should  cease  whenever  the  French 
decrees  were  actually  revoked." 
The  alleged  revocation  was  elaborately  ex- 
!,  and  it  was  found  that  it 


established.  All  the  ships  and  cargoes  captured 
before  the  20th  May  1812  were  pronounced  liable 
to  condemnation.  Sir  William  Scott  had  indeed 
pronounced  judgment  in  earlier  cases  which  could 
only  be  consistent  with  the  view  he  held  that  the 
Orders  were  valid. 

1  will  shortly  refer  to  them  in  their  chrono- 
logical order. 

TAe  Oomei  (Rosooe,  vol  2,  10;  Bdw.  32)  was 
decided  in  0«t.  1808.  The  oourt  decreed  con- 
demnation (under  the  Nov.  1807  Order)  of  a  vessel 
whioh  was  going  in  ballast  from  New  York  to 
Nantes.  No  doubt  the  judgment  states  that 
Nantes  was  "  subject  to  a  rigorous  blockade,"  but 
the  blockade  was  described  as  being  under  the 
Order  in  Council.  No  notification  of  a  blockade 
of  Nantes  had  been  given.  The  Order  declared 
that  French  ports  (without  naming  tbem)  would 
be  treated  Vas  if  they  were  actually  blockaded." 
The  epithet  "rigorous"  was  not,  I  think, 
intended  to  describe  an  actual  blockade,  but  was 
used  as  in  the  penultimate  preamble  of  the  Order, 
and  in  clause  1  of  the  Order  itself. 

This  decision  was  affirmed  by  the  Lords  Com- 
missioners on  appeal  on  the  3rd  March  1810,  Sir 
William  Grant,  Sir  William  Wynne,  and  Sir  John 
Nioholl  forming  the  court. 

In  The  Mereurius  (Rosooe,  vol.  2, 15  ;  Edw.  53), 
decided  in  Deo.  1808,  the  validity  of  the  January 
Order  wbb  assumed;  and  the  Bhip  coming  from 
Bordeaux  and  intending  to  go  to  Bremen  would 
have  been  condemned  under  the  order  but  for  the 
fact  that  she  was  held  to  have  honestly  broken 
the  voyage  by  calling  at  a  British  port  for  a 
British  licence. 

In  The  Luna  (Edw.  190),  decided  in  Jan.  1810, 
the  order  of  the  26th  April  1809  (whioh  modified 
that  of  Nov.  1807),  by  limiting  it  to  the  ports  of 
France,  Holland,  and  parts  of  Italy)  was  treated 
as  valid. 

In  The  Speculation  (Edw.  184),  decided  in  April 
1810,  a  ship  and  her  cargo  were  condemned  under 
the  first  Order  in  Council,  because  the  ship  was 
on  a  voyage  between  two  Prussian  ports  from 
which  the  British  flag  was  excluded.  Apart  from 
that  Order,  they  would  not  have  been  subject  to 
condemnation. 

And  in  the  latest  stage,  in  June  1814,  the  case 
of  The  Arthur  (1  Dods.  423)  was  decided  upon  the 
footing  that  the  orders  of  Jan.  1807  and  April 
1809  were  valid  at  the  time  of  capture,  in  respect 
of  which  an  alleged  joint  capture  was  made. 
This  decision  was  given  only  a  couple  of  days 
before  the  actual  repeal  of  the  Orders  as  regards 
America. 

It  is  interesting  to  see  bow  the  Government  of 
the  United  States  regarded  the  situation  after 
the  end  of  the  Napoleonic  wars.  The  Great 
Congress  of  Vienna  was  attended  by  all  the 
European  Powers  except  Turkey.  When  all  were 
settled,  Mr.  Adams  in  1817,  being  then  Secretary 
of  State  for  the  United  States,  wrote  to  Mr.  Rush, 
the  Minister  for  England,  as  follows:  "The 
dereliction  of  the  riahts  of  maritime  neutrality 
by  all  the  Allied  Powers  at  the  Congress  at 
Vienna  and  at  the  subsequent  negotiations  for 
settling  the  affairs  of  Europe  at  Paris  have  so 
far  given  a  tacit  sanction  to  all  the  British  prac- 
tices in  the  late  wars  that  none  of  them  would 
have  a  right  to  complain  if  the  United  States,  on 
the  contingency  of  a  maritime  war  in  whioh  they 
should  be  engaged,  should  apply  to  the  neutral 
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commerce  of  all  those  Allies  the  doctrine  which 
they  thus  suffered  Great  Britain,  without  remon- 
strance, to  apply  against  it  in  her  late  contest 
with  the  United  States." 

Mr.  Adams  had,  towards  the  end  of  the  Napo- 
leonic wars,  been  United  States  Ambassador  in 
England,  and  waa  acquainted  with  the  whole 
situation  arising  between  America  and  other 
neutral  States  and  Great  Britain  out  of  the 
Orders  in  Council. 

It  will  appear  from  what  has  been  said  that  the 
matter  in  discussion  has  been  regarded  from  two 
slightly  different  points  of  view  ;  or  perhaps,  the 
point  of  view  being  the  same,  the  results  are 
expressed  in  two  different  forme. 

If  retaliation  is  permissible  for  conduct  of  a 
belligerent  clearly  contrary  to  the  law  of  nations 
and  of  humanity,  the  acts  of  retaliation  (assuming 
them  to  be  in  the  oircumBtanoeB  reasonable)  may 
be  described  as  outside  and  beyond  the  limits 
of  the  law  of  nations,  although  justifiable;  the 
alternative  view  is  that  the  circumstances  whioh 
call  for  such  acta  of  retaliation  extend  that  Law 
bo  as  to  cover  and  comprehend  them  within  its 
bounds. 

The  latter  eeems  to  me  to  be  the  preferable 
view.  It  is  because  the  retaliation  is  regarded  as 
forming  part  of  the  law  of  nations  that  it  is 
cognisable  in,  and  can  be  enforced  by,  a  Court  of 
Prize. 

I  now  oome  to  modern  times.  In  the  oourae  of 
the  present  war  the  case  of  The  Fox  (ubi  tup.)  whs 
discussed  by  the  Judicial  Committee  of  the  Privy 
Council  in  Tkt  Zamora  (114  L  T.  Rep.  626 ;  (1916) 
2  A.  C.  77).  In  the  judgment,  their  Lordships 
made  some  important  and  valuable  observations 
upon  Orders  of  reprisal  and  retaliation.  It  was 
Btrongly  contended  before  me  that  they  were  only 
dicta  not  necessary  for  the  decision.  If  it  were 
clear  that  they  formed  a  ground  for  the  decision 
my  task  in  the  present  case  would  have  been 
easier  and  shorter.  Bat  whether  they  were  mere 
dicta  or  not,  I  should  loyally  accept  their  guidance. 
But  beyond  this  let  me  add  that  I  reepeotfully 
agree  with  them. 

First,  how  did  the  judgment  deal  with  the 
decision  in  The  Fox  case  (ubi  tup.)  P  Although^ 
their  Lordships  dissented  from  some  parts  of  the 
judgment  of  Sir  William  Scott,  they  did  not 
disapprove  of  his  decision.  On  the  contrary, 
they  appear  to  have  approved  of  it,  if  not  ex- 
pressly, at  any  rate  tacitly,  in  the  following 
passage  :  "  The  actual  decision  in  that  oase  was 
to  the  effect  that  there  was  nothing  inconsistent 
with  the  law  of  nations  in  certain  Orders  in 
Counoil  made  by  way  of  reprisals  for  the  Berlin 
and  Milan  Decrees,  though  if  there  bad  been  no 
case  for  reprisals  the  Orders  would  not  have  been 
justified  by  international  law.  The  decision 
proceeded  upon  the  principle  that  where  there  is 
just  cause  for  retaliation,  neutrals  may  by  the  law 
of  nations  be  required  to  submit  to  inconvenience 
from  the  acts  of  a  belligerent  Power  greater  in 
degree  than  would  be  justified  had  no  just  cause 
for  retaliation  arisen,  a  principle  which  had 
already  been  laid  down  in  The  Lucy  (Edw.  122)." 

In  the  next  place,  as  to  the  doctrine  of  reprisal 
or  retaliation,  their  Lordships  pronounced  as 
follows :  "  An  Order  authorising  reprisals  will  be 
conclusive  as  to  the  facts  which  are  recited  as 
showing  that  a  case  for  reprisals  exists,  and  will 
have  due  weight  as  showing  what,  in  the  opinion 
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of  His  Majesty's  advisers,  are  the  best  or  only 
means  of  meeting  the  emergency;  but  this  will 
not  preclude  the  right  of  any  party  aggrieved  to 
contend,  or  the  right  of  the  oourt  to  hold, 
that  these  means  are  unlawful  as  entailing  on 
neutraJs  a  degree  of  inconvenience  unreasonable, 
considering  all  the  circumstances  of  the  oase." 

This  judgment  was  delivered,  of  course,  before 
the  1917  Order,  but  after  the  1915  Order,  which 
contained  the  main  recital  of  the  facte,  after- 
wards adopted  and  amplified  in  the  later  Order. 

I  have  no  doubt  that  their  Lordships  had 
direotly  in  their  minds  the  Order  of  Marc  h  1915, 
when  their  judgment  was  delivered.  If  so,  it  is 
clear  that  their  opinion  was  that  international 
law  justified  retaliation  by  some  sooh  Order, 
although  thereby  inconvenience  —  which,  of 
course,  includes  pecuniary  inconvenience  or  Iosb 
— must  be  oaused  to  neutrals. 

For  the  various  reasons  which  1  have  given  fully, 
and  I  fear  at  too  great  length,  I  am  of  opinion 
that  in  the  circumstances  existing  in  Feb.  1917 
the  recognised  guiding  principles  of  international 
law  justified  an  Order  of  Retaliation  against  the 
enemy  with  the  object  of  curtailing  or  throttling 
his  trade,  although  it  prescribed  measures  outside 
and  beyond  the  ordinary  rules  of  blookade ;  that 
there  are  good  precedents  and  authority  for  such 
an  order ;  and  that  if,  in  view  of  the  whole  situa- 
tion between  the  belligerents,  the  means  for 
carrying  it  into  effect  are  not  excessive  or  un- 
reasonable against  the  enemy,  the  consequential 
results  to  neutrals  desiring  or  willing  to  trade 
with  the  enemy  give  such  neutrals  no  right  to 
complain  or  to  claim  compensation. 

Let  me  add  that  if  soon  a  retaliation  was  not 
permissible  by  the  law  of  nations,  it  is  conceivable 
that  neutral  States  might,  by  the  exercise  of  their 
alleged  right  to  carry  on  trade  with  a  belligerent 
without  interference,  become  the  actual  arbiters 
of  the  fate  of  a  disastrdus  war  to  whioh  they  were 
not  parties,  and  from  which  they  not  only  did  not 
suffer  loss,  but  actually  achieved  gain. 

The  points  that  remain  can  be  dealt  with  much 
more  shortly.  If  a  retaliatory  Order  was  justified, 
does  the  Order  in  question  entail  on  neutrals  a 
degree  of  inconvenience  unreasonable,  considering 
all  the  circumstances  of  the  case  P 

A  milder  Order  had  been  tried,  and  for  nearly 
two  years.  It  was,  as  recited,  found  to  be  insuffi- 
cient for  the  avowed  and  legitimate  purpose  HiB 
Majesty's  advisers  thought  that  the  new  Order  of 
1917  provided  the  beet  or  only  means  of  meeting 
the  emergency.  The  emergency  was  of  the 
gravest  possible  character.  The  object  of  the 
perpetrators  of  the  indiscriminate  and  unlimited 
depredations  of  the  submarines  was  to  starve 
these  islands  by  sinking  at  sight  all  ships  and 
cargoes,  whether  neutral  or  not,  and  by  killing 
mariners,  whatever  their  nationality.  It  is  suffi- 
ciently notorious  that  the  chief  advisers  of  this 
dastardly  and  inhuman  policy  promised  the 
German  people  that  the  activities  of  six  or 
eight  months  would  suffice  to  bring  this  ooontry 
to  its  kneep,  or  to  effect  its  ruin.  To  adopt  a 
phraae  of  "  Historieus,"  the  German  Government 
by  these  means  looked  forward  to  "creating  a 
terrestrial  globe  in  whioh  the  unsym  metrical 
contour  of  the  British  Isles  was  to  be  blotted  out" 

Bearing  in  mind  all  these  facts,  I  fiil  to  see 
how  it  can  be  said  that  the  Order  in  Council  was 
not  justified  as  against  the  enemy;  and  if  so 
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jostified,  how  it  can  be  Mid  that  the  consequences 
are  inevitably  unreasonable,  or  each  as  to  render 
the  OrdVr  illegal. 

Tbe  first  Order  did  not  subject  to  confiscation 
the  goods  or  the  vessels.  The  former  were  bo  be 
detained  till  the  end  of  the  war ;  the  latter  were 
left  to  go  free  to  ply  tbeir  trade  after  discharg- 
ing the  goods.  It  occasions  no  startling  surprise 
tbat  Buch  an  Order  was  found  ineffective  against 
such  a  determined  submarine  warfare.  When 
neutral  ships  were  so  immune,  the  enemy's  trade, 
so  profitable  to  owners  of  ships,  was  not  likely  to 
suffer  greatly.  The  goods  of  enemy  origin  or  for 
enemy  destination  were  immovable  by  sea  without 
the  ships.  Tbe  ships  gave  life  and  motion  to  the 
trade.  If  it  was  right  to  retaliate  by  attempting 
to  prevent  or  destroy  tbe  commerce  of  tbe  enemy, 
it  was  necessary  tbat  the  vessels  which  engaged 
in  carrying  it  on  to  and  from  the  enemy  country 
should  oome  under  some  disability.  A  suggestion 
was  made  tbat  detention  till  the  end  of  the  war 
would  be  sufficient.  Who  can  toll  P  It  maybe 
tbat  it  would  pay  neutrals  to  have  tbeir  vessels 
so  detained  and  saved  from  the  perils  of  sinking, 
and  to  have  tbem  delivered  up  at  the  conclusion 
of  tbe  war  when  they  might  be  of  an  enormously 
enhanced  value. 

I  cannot  by  any  process  of  weighing  in  fine 
scales  facts  of  which  I  have  far  less  knowledge 
than  the  naval  advisers  say  what  tbe  exact  Order 
or  measure  of  retaliation  Bhonld  be.  It  is  enough 
to  say  tbat,  according  to  the  best  opinion  I  can 
form,  the  present  Order  is  not  excessive  as  against 
the  enemy  or  in  its  effect  on  neutrals. 

I  fail  to  see  bow  it  can  be  said  that  the  effect 
on  neutrals  is  excessive  or  unreasonable  when 
similar  disadvantages  are  imposed  on  tbem  in 
many  cases  of  carriage  of  contraband,  in  all  cases 
of  violation  or  attempted  violation  of  blockade, 
and  even  in  all  cases  of  refusal  of  or  resistance  to 
visit  and  search. 

I  therefore  decide  against  the  contention  of  the 
claimants  tbat  the  Order  entails  unreasonable 
consequences  on  neutrals  having  regard  to  all 
tbe  circumstances. 

Finally,  there  is  the  last  contention  of  the 
claimants  made  under  two  heads  : 

First,  was  the  coal  of  "  enemy  origin  "  P 

It  would  be  tedious  to  enumerate  the  scores  of 
Orders  made  by  tbe  German  Government  for  the 
control  of  tbe  industries  and  indeed  of  all  the 
affaire  of  the  large  part  of  Belgium  of  which  the 
enemy  is  in  occupation. 

As  to  coal,  some  of  tbe  conditions  attached  to 
its  sale  and  disposal  have  already  been  stated.  It 
will  be  sufficient  to  add  that  a  special  Order  about 
coal  was  made  by  the  German  Governor  of 
Belgium  on  the  28th  April  1915,  the  provisions 
of  which  were : — 

(1)  The  distribution  of  all  coal  obtained  in  Belgium, 
as  wall  as  all  ooks,  briquettes,  and  the  sub- products  of 
ooke  made  in  Belgium,  is  intrusted  to  tbe  Central  Coa 
Bureau  at  Antwerp,  wbioh  is  manured  by  tbs  Chief  of 
the  Administration  of  the  Governor-General.  This 
Bureau  can  ask  the  Governor-General  to  grant  authorisa- 
tion to  export. 

(2)  In  order  to  regulate  dealings  in  the  products 
mentioned  in  art.  1,  the  producers  must  put  the 
whole  of  their  production  at  the  disposal  of  the  Central 
CoeJ  Bureau,  which,  as  intermediary,  will  determine  tho 
nee  to  be  made  of  thoee  prodnats. 

The  B*e  will  be  made  in  accordance  with  Certain 
established  by  tbe  Central  Coal 
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approved  by  the  Governor-General, 
by  the  sale  will  be  paid  to  the  vendors. 

To  cover  tho  oosts  of  organisation  and  administra- 
tion of  the  Central  Coal  Bureau  there  will  be  levied 
a  tax  to  be  determined  by  the  Chief  of  the  Administra- 
tion taking  into  consideration  tbe  total  amount  of  tbe 
enlea. 

(3)  Producers  are  forbidden  to  osrry  out  contracts 
of  sals  made  by  them.  A  contractor  who  oanoot  fulfil 
his  obligations  by  reason  of  this  order  shall  not  be 
liable  to  pay  damagoa. 

The  Central  Coal  Bureau  can  make  exceptions  to  this 
Order  in  tho  case  of  oontracta  mado  for  the  purpose  of 
enabling  the  buyers  to  cover  their  actual  requirements, 
the  existence  of  which  must  be  proved  by  tbem. 

(4)  Anyone  who  tries  to  keep  the  products  in  ques- 
tion from  being  used  in  accordance  with  art.  2  will  be 
punished  by  a  floe  not  exceeding  1 0,000  francs. 

The  amount  of  the  fine  will  be  determined  by  the 
Governor-General,  who,  besides  this  penalty,  may  con- 
fiscate the  products  tho  subject  of  the  offence. 

If  this  confiscation  is  impossible,  the  offender  must 
pay  tbe  value  of  the  goods  confiscated,  and  if  their 
value  cannot  bo  determined  ho  must  pay  a  sum  corre- 
sponding to  their  probable  value. 

(5)  The  present  Order  comes  into  force  at  onoo. 

The  evidence  shows  that  the  Brussels  Coal 
Department  exercised  complete  control  over  the 
coal.  It  was  suggested,  though  not  proved,  tbat 
tbe  department  paid  some  Belgian  people 
interested  in  tbe  colliery  for  tbe  coal,  but  the 
German  department  bad  the  full  dominion  over 
it,  and  were  to  all  intents  and  purposes  tbe 
owners,  and  acted  in  this  particular  contract  as 
the  vendors. 

'Some  authorities  were  cited  for  the  claimants 
as  to  tbe  effect  of  the  military  occupation  of  a 
country  by  a  belligerent  upon  the  statns  of  resi- 
dents. These  are  beside  tbe  point.  What  I  have 
to  do  is  to  ascertain  what  is  comprehended  in  the 
phrase  M  of  enemy  origin "  in  tbe  Order  in 
Council. 

If  the  original  Belgian  owners  of  tho  collieries 
had  beeu  permitted  to  work  them  themselves  and  to 
produce  and  dispose  of  the  coal  for  their  own  profit, 
and  if  they  bad  sold  it  to  a  German  Government 
department,  or  even  a  German  commercial  con- 
cern, and  these  latter  had  sold  it  for  export,  even 
then  I  think  the  coal  would  have  been  "  of  enemy 
origin"  within  the  meaning  of  the  Order  in 
Coonoil ;  d  fortiori  in  the  facts  of  this  case  the 
origin  was  "  enemy,"  in  my  opinion. 

Tbe  contention  of  the  claimants  on  this  head 
therefore  fails. 

The  second  head,  and  the  last  question  to  be 
considered,  is  whether  the  Order  is  invalid  becauso 
no  British  or  allied  port  had  been  appointed  at 
wbioh  the  vessel  might  osll  for  examination. 

In  order  to  clear  tho  ground,  I  observe  here  tbat 
this  point  does  not  in  any  circumstances  affect 
the  oonnscability  of  the  goods.  If  they  were  of 
enemy  origin  they  would  in  any  event  be  subject 
to  condemnation.  This  last  contention  was,  and 
could  only  be,  put  forward  on  behalf  of  tbe 
owners  of  the  vessel. 

It  wss  submitted  that  an  "  appointment "  of  a 
particular  port  should  have  made  with  or 
immediately  following  the  Order,  so  as  to  form 
part  of  it ;  and  that  such  an  appointment  was  a 
condition  precedent  to  the  liability  of  the  ship  to 
condemnation. 

It  is  best  first  to  find  the  facts,  and  then  to 
examine  tho  legal  contention.  In  f 
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ment  of  a  particular  port  had  been  made.  Nor 
bad  aDy  application  been  made  to  the  British 
authorities  for  the  appointment  of  any  port  of 
call  for  vessels  trading  between  Holland  and 
Scandinavia.  None  of  tbe  vessels  employed  in 
the  carriage  of  coal  from  Batch  portB  to  Scandi- 
navia have  voluntarily  called,  or  offered  to  oall,  at 
British  or  allied  porta  for  examination. 

It  will  be  remembered  that  over  25,000 
think  I  said  more  than  half— bad  been 
under  this  very  contract  before  the  Leonora  was 
seized.  That  is  to  say,  there  had  already  been 
about  fifteen  voyages  in  Bhips  carrying  this  coal, 
sm  to  have  been  of  equal  capacity 


asBuming 

with  the  Leonora ;  and 
captured  in  the  following  month.  A  large  number 
of  ships  were  thuB  employed  to  carry  Belgian  and 
German  coal  from  Dntch  porta  to  Scandinavia  by 
sea,  in  order  to  relievo  the  German  railways. 

For  particulars  as  to  this  and  the  exchange 
traffic  reference  may  be  made  to  the  affidavit  of 
Captain  LoDgden,  R.N.,  sworn  on  tbe  2nd  Nov. 
1917.  It  is  of  interest  also  to  note  the  statistics 
given  in  Captain  Lougden's  second  affidavit, 
which  show  that  in  the  first  ten  months  of  1917 
licences  had  been  granted  for  export  from 
Grea*;  Britain  to  Sweden  of  over  700,000  tons  of 
coal  in  accordance  with  definite  orders,  and  con* 
tracts  from  Swedish  buyers,  but  that  only 
480,000  tons  were  taken ;  and,  moreover,  that 
licences  for  larger  quantities  would  have  been 
granted  if  orders  bad  been  given  and  the  requisite 
amount  of  Swedish  tonnage  bad  been  provided  to 
ship  the  coaL  In  July  and  AuguBt  alone  the 
licences  covered  130,000  tons,  whereas  only 
84,000  tona  were  shipped.    If  it  were  necessary  to 

E renounce  a  decision  upon  the  proviso  I  should 
old  that  it  does  not  mean  that  a  port  should 
be  appointed  to  suit  all  vessels  and  voyages,  and 
that  suoh  an  appointment  should  form,  so  to 
speak,  a  part  of  the  Order. 

It  would  seem  to  be  so  difficult  as  to  make  it 
quite  impracticable  to  name  onoe  and  for  all  one 
or  more  British  or  allied  ports  of  call  for  all 
vessels  trading  to  or  from  all  ports  affording 
access  to  enemy  territory.  But  if  any  vessel 
desired  to  call  at  a  British  or  allied  port  for 
examination,  information  could  easily  have  been 
obtained  at  a  port  like  Rotterdam  ;  and  if,  after 
tbe  Order  in  Council,  any  vessel  had  in  fact  called 
at  any  port  in  the  United  Kingdom  her  cargo 
would  have  been  examined  there.  But  the  truth, 
and  the  uncontested  truth,  is  that  those  interested 
in  the  Leonora  and  her  cargo  had  no  intention 
whatever  of  calling  at  any  British  port;  on  the 
contrary,  thoy  protested  against  being  required  or 
wked  to  do  so. 

The  master  of  the  vessel  deposed  that  he  had 
been  informed  by  Mr.  de  Poorter's  office — that  is, 
tbe  shipowners — and  had  also  received  written 
instructions  from  Mr.  de  Poorter  that  the  voyage 
was  to  be  direct  from  Rotterdam  to  Stockholm, 
and  that  he  could  not  deviate.  Indeed,  he 
explained  that  his  sailing  permit  made  it  unlawful 
for  him  to  call  at  a  British  port,  and  that  if  he 
had  done  so,  it  would  have  entailed  a  "  prison 
fcenteuce  "  in  bis  case,  as  well  as  serious  penalties 
and  consequences  to  his  owners,  including  a 
penalty  of  imprisonment  for  the  manager,  who 
apparently  was  Mr.  de  Poorter  himself.  The 
master,  it  is  true,  said  that  be  bad  not  heard  of 
the  Order  in  Council  until  after 


if  that  were  the  fact,  it  would  not  alter  the 
situation.  Moreover,  it  was  not  suggested  that 
Mr.  Jos.  de  Poorter,  and  tbe  claimants,  Beijera, 
were  unaware  of  the  Order  which  had  been 
promulgated  about  seven  months  before.  M.  Jos. 
de  Poorter  is  a  largo  shipowner  at  Rotterdam, 
and  as  such  has  no  doubt  followed  with  oritical 
attention  the  various  regulations  as  to  mercantile 
shipping.  He  who  alone  advances  tbe  contention 
now  under  consideration  never  dreamt  of  avail* 
ing  himself  of  any  opportunity  which  was  open, 
or  which  might  be  offered,  of  submitting  hia 
ship  for  examination  at  a  British  port.  His 
sympathies  and  activities  have  been  on  the  other 
side  of  the  North  Sea.  Two  of  his  vessels  were 
used  to  coal  German  cruisers  off  South  America 
early  in  the  war.  One  of  them  was  condemned  by 
the  Prize  Court  of  the  Falkland  Islands  in  Jan. 
1915.  The  other,  The  Alwina  (see  Vo$t ;  118  L.  T. 
Rep.  97;  (1918)  A.  0. 44*),  formed  the  subject  of 
prize  proceedings  in  this  court  and  in  the  Privy 
Council  in  1916  and  1918.  This  latter  ship  was 
released  on  grounds  of  law,  but  Mr.  de  Poorter 
was  ordered  by  reason  of  bis  conduct  to  bear  and 
pay  the  costs  and  expenses  of  and  incident  to  the 
capture  and  detention,  and  also  of  and  incident 
to  the  prize  procedings.  This  order  was  approved 
by  the  appellate  tribunal.  Their  LordBbipa 
approved  of  the  following  statement  in  the  judg- 
ment of  this  court  (13  Asp.  Mar.  Law  Gas.  311 ; 
114  L.  T.  Rep.  707;  (1916)  P.  131)  upon  the 
facts : 

"  The  oorrect  finding,  in  my  view,  is  that  the 
veBsel,  being  a  neutral  vessel,  was  carrying  con- 
traband, namely,  coal,  intended  to  be  delivered 
to  enemy  agents,  or  enemy  vessels  of  war  encoun- 
tered on  the  voyage;  and  that  Bhe  was  so  carry- 
ing the  contraband  with  false  papers,  with  a 
suspicious  supercargo,  with  a  false  destination, 
and  in  circumstances  amounting  to  fraud  in 
regard  to  belligerents.  .  .  .  What  is  clear  is 
that  de  Poorter,  the  shipowner  himself,  was  an 
active  party  in  tbe  attempt  to  convey  the  con- 
traband to  the  enemy  by  the  false  and  fraudulent 
tricks  and  devices  which  were  adopted." 

I  also  find  on  reference  to  the  Statutory  Liat  of 
this  country  (sometimes  called  the  Black  List) 
that  Mr.  de  Poorter  wan  placed  upon  the  first  of 
Buch  lists  on  the  29th  Feb.  1916. 

What  I  have  called  the  cardinal  feature  and 
tbe  operative  part  of  the  Order  in  Council  is  the 
first  part  of  clause  2.  That  is  the  retaliatory 
provision  destined  to  bring  pressure  on  the  enemy 
by  Btopping  his  trade.  (I  may  observe  in  pasuing 
that  Mr.  Schonmeyer,  who  had  to  a  great  extent 
the  charge  of  the  claimants'  case*>,  attested  tbe 
effect  of  this  presure  when  he  said  in  an  affidavit 
that  after  the  seizure  of  the  Leonora  the  neutral 
shipping  between  Holland  and  Sweden  was  forced 
to  stop  because  the  ships  would  not  continue  if 
they  bad  to  go  to  a  British  port  for  examina- 
tion.) 

The  proviso  in  tbe  clause  is  a  relaxation  in 
favour  of  neutral  shipowners  who  wish  to  show 
their  bond  fide  neutral  conduct  by  voluntary  sub* 
mission  to  examination  at  an  English  port.  It 
is  in  no  sense  a  condition  precedent  to  the  enforce- 
ment of  the  substantive  part  of  the  clause.  If  it 
were,  the  claimants  would  have  to  show  their 
readiness  and  willingness  to  comply  with  its 
terms.  Claimants  cannot  be  beard  to  say, "  True, 
we  were  carrying  goods  of  enemy  origin,  and  so 
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running  the  risk  of  capture  and 
under  the  retaliatory  Order;  true,  that  we  were 
proceeding  direct  from  one  port  to  another,  both 
of  which  afforded  access  to  enemy  territory ; 
true,  that  nothing  would  have  induced  as  to  cell 
tt  any  British  port  for  examination ;  true,  that 
we  never  asked  or  intended  to  ask  that  such  a 
port  ahonld  be  appointed  or  named  for  our  vessels  ; 
vet,  as  you  had  been  good  enough  to  promise  a 
relaxation  in  certain  events  which  did  not  happen, 
and  the  occurrence  of  which  we  wonld  make  sure 
should  not  happen,  the  Order  must  be  disregarded 
altogether." 

That  was  the  contention  in  substance  for  the 
claimants  upon  this  head.  I  think  that  it  is 
wholly  unwarranted. 

This  brings  this  lengthy  judgment  to  an  end. 
My  task  ie  done.  The  case  is  one  of  importance, 
of  interest,  and  of  some  delicacy  and  difficulty. 
The  preparation  for  it  was  facilitated  by  the  able 
aj-pments  at  the  Bar,  wbioh  I  wish  very  grate* 
fully  to  acknowledge.  I  have,  of  course,  given 
the  case  the  most  careful  consideration  in  all  its 
aspects.  If  there  have  been  errors  in  the  prin- 
ciples which  have  guided  this  judgment,  or  in  the 
application  of  them,  it  is  a  consolation  to  know 
that  the  parties  affected  have  the  right  to  put 
their  claims  again  to  the  test  before  another  and 
a  higher  tribunal. 

The  judgment  of  the  court  is  that  the  ship  and 
the  cargo  bo  condemned  as  good  and  lawful  prize. 


good  and  lawful  priv 
Solicitor  for  the  Procurator-General,  Treasury 


Solicitors  for  the  shipowner,  Guedalla  and 
Jacobean. 

Solicitors  for  the  cargo  owners,  BottereU  and 


Juoirlai  Committee  of  tfje  ^riog  Council 

Oct.  30,  Nov.  1,  and  Dee.  13,  1917. 

(Present :  The  Bight  Hons.  Lords  Parker  of 
Waddington,    8umnrr,    Wrknbury.  and 


Sir  Arthur  Channell.) 

Thb  Anglo-Mbxicax.  (a) 

OK  APTEAL  FROM  THK  PRIZE  COURT,  ENGLAND. 

Prize  Court — Neutral  partner  in  enemy  business — 
Commercial  domicil — Cargo — Shipment  before 
war. 

A  neutral  subject  was  a  partner  in  an  enemy  firm 
which  had  its  headquarter*  in  Germany.  Goods 
which  were  the  property  of  the  firm  were  shipped 
from  America  prior  to  the  outbreak  of  war,  and 
were  consigned  to  a  German  port.  During  the 
lyyagc,  hostilities  having  commenced  in  the  mean- 
time, the  gools  were  seied  as  prize.  Upon  the 
Crown  claiming  condemnation  of  the  goods,  the 
neutral  amertrd  he  \ms  entitled  to  his  share  in  the 
mime  or  in  their  proceeds,  if  sold. 

Bell,  that  where  a  neutral  by  owning  or  being  a 
partner  in  a  business  in  an  enemy  counSry  has 
acquired  a  commercial  domidl  in  that  country, 
he  must  be  deemed  to  be  an  enemy  in  respect  of 
his  property  or  interest  in  such  business,  and  if 
after  the  outbreak  of  war  he  desires  to  avoid  the 
consequences  entailed  by  such  domicU,  he  must 

(•)  Reported  bj  W.  B.  Rkid,  Bug 


take  steps  within  the  interval  allowed  by  law  to 
discontinue  or  disassociate  hims'lf  from  the  busi- 
ness, as  the  theory  of  commercial  domicil  is  not 
subject  to  an  exception  where  the  goods  in  question 
are  shipped  during  peace.  In  the  ease  of  goods 
shipped  after  the  commencement  of  the  war  the 
circumstances  of  the  shipment  must  be  considered, 
as  the  shipment  would  be  an  election  to  continue, 
unless  it  were  made  without  the  privity  of  the 
claimant  or  as  a  step  in  discontinuing  tlie  business 
or  disassociating  himself  from  it. 
Decision  of  Evans,  P.  (reported  13  Asp.  Mar.  Law 
Cos.  367;  114  L.  T.  Sep.  807;  (1916)  P.  112) 
reversed. 

Appeal  by  the  Procurator- General  irom  so 
much  of  the  judgment  of  Evans,  P.  (reported  13 
Asp.  Mar.  Law  Cas.  367 ;  114  L.  T.  Rep.  807 ; 
(1916)  P.  112)  as  decreed  restitution  of  one  fifth 
part  of  276  bales  of  cotton  sweepings  or  the 
proceeds  of  the  Bale  thereof  to  the  respondent, 
Richard  Mayer,  as  neutral  partner  in  the  German 
firm  of  Re  is  and  Co. 

The  goods  in-  question  were  shipped  at 
Savannah,  U.S.  A.,  shortly  before  the  outbreak  of 
the  war  on  the  British  steamship  Anglo- Mexican. 
Fifty  of  the  bales  were  to  be  delivered  at  Antwerp 
and  the  remainder  at  Hamburg,  in  each  caBe  to 
the  order  of  the  shippers. 

The  Anglo-Mexican  was  diverted  to  the  Port  of 
London  after  the  outbreak  of  war,  and  on  the 
4th  Sept.  1914  the  goods  were  seized. 

The  President  held  that  a  noutral  partner  did 
not  lose  his  right  to  have  bis  share  in  the  partner- 
ship property  protected  from  confiscation  merely 
because  he  allowed  the  delivery  of  the  goods  to 
proceed  in  the  ordinary  course.  The  respondent 
had  done  nothing  actively  after  the  commence- 
ment of  hostilities  to  further  or  to  facilitate  the 
delivery  of  the  goods  to  the  enemy  house,  and 
accordingly  he  ordered  the  release  to  the  respon- 
dent of  hiB  one-fifth  share  and  condemned  the 
remaining  four-fifths  of  the  goods. 

The  Procurator- General,  on  behalf  of  the 
Crown,  appealed  against  the  release  to  the  respon- 
dent of  his  one -fifth  share. 

Sir  Frederick  Smith  (A-G.),  Gordon  Hewart 
(S.-G.),  and  J.  H.  W.  Pilcher  for  the  appellant. 

Intkip,  K.O.  and  C.  J.  Conway  for  the  respon- 
dent. 

The  following  cases  were  referred  to: 


The    Vigilantia,  Koscoe'i 

▼oL  1,  31 ;  1  Ch.  Bob.  1 ; 
The  Mannimgtry,  (1916)  P.  329  ; 
The  San  Jote  hulia.no,  2  Gall.  268 ; 
The  Bernon,  1  Ch.  Bob.  1 ; 
The  Qcrasimo,  11  Moo.  P.  C.  88  ; 
The  Friendscha/t,  4  Wheat  105  ; 
The  Cheshire.,  70  U.  S.  231  ;  3  Wall.  231  ; 
The  Venus.  8  Cranch ; 
The  Amiable  Isabella,  6  Wheat.  1,  78  ; 
The  Eenrom,  2  Ch.  Bob.  1,  8 ; 
The  Oraaf  Bernttarf,  3  Ch.  Bob.  109 ; 
The  Welvaart,  1  Ch.  Bob.  122 ; 
The-  LuUow,  ante,  p.  187;  118  L.  T.  Btp.  265; 

(1918)  A.  C.435. 

The  considered  judgment  of  their  Lordships 
was  delivered  by 

Lord  Parkbr  op  Waddihgton. — Goods  in 
respect  of  which  this  appeal  arises  wore  shipped 
at  Savannah,  U.S.A.,  shortly  before  the  outbreak 
of  the  war,  on  the  British  steamship  Anglo- 
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Mexican.  They  were  shipped  by,  and  at  all 
materia]  times  belonged  to,  Beia  and  Co.,  a 
German  firm  with  its  head  office  at  Friedrichs- 
feld,  in  Baden,  bat  with  branch  offices  at  Boston, 
U.S.A. ,  and  at  Salford,  in  the  United  Kingdom. 
The  firm  consisted  of  fonr  partners,  Edwin  Beis 
and  Lndwig  Beis,  German  subjects  residing  and 
oarrying  on  the  firm's  business  at  Friedriohsfeld  ; 
K.  B.  Straus,  a  German  by  birth,  bat  naturalised 
and  resident  in  the  United  Kingdom,  who  was  in 
charge  of  the  Salford  office ;  and  the  respondent, 
Richard  Mayer,  also  a  German  by  birth,  but 
naturalised  and  resident  in  the  U.S.A..,  who  was 
in  charge  of  the  Boston  office.  Richard  Mayer's 
interest  in  the  partnership  concern  waa  one- fifth 
share.  The  President  has  ordered  the  release  to 
him  of  one-fifth  of  the  goods  in  question  or  their 
proceeds  on  the  ground  that  he  was  a  neutral 
subject  domiciled  and  resident  in  a  neutral 
country  though  a  partner  in  a  German  firm, 
and  that  the  goods  were  shipped  before  the  out- 
break of  the  war.  The  Crown  is  appealing  from 
this  order. 

The  principles  which  ought  to  govern  cases 
■uoh  as  the  present  are  not  wholly  free  from 
doubt.  It  appears,  however,  reasonably  certain 
that  the  question  whethor  a  particular  individual 
ought  to  be  regarded  as  an  enemy  or  otherwise 
depends  prima  facie  on  his  domic il,  and  domic  11 
is,  according  to  international  law,  a  matter  of 
inference  from  residence.  Thus,  if  a  neutral 
subject  is  at  the  commencement  of  or  during  the 
war  to  all  appearance  permanently  resident  in  an 
enemy  country,  he  will  be  regarded  as  an  enemy. 
By  taking  up  bis  permanent  residence  in  a  country 
other  than  that  of  his  birth,  he  submits  himself 
to  and  takes  the  benefit  of  the  laws  of  that 
oountry,  and  in  effect  becomes  one  of  its  subjects. 
If,  therefore,  while  this  state  of  things  continues, 
goods  belonging  to  him  are  seized  aa  prize,  such 
goods  will  pnmd  facie  be  treated  as  enemy  goods. 
But  an  acquired  domioil  may  be  abandoned,  and 
if  prior  to  the  actual  capture  the  owner  has 
already  done  some  unequivocal  act  indicating  an 
abandonment  of  hia  acquired  domicil  in  the 
country  of  the  enemy,  the  goods  will  primd  facie 
be  treated  as  belonging  to  a  neutral.  It  has  been 
sometimes  urged  that  neutrals  resident  in  a 
oountry  which  by  the  outbreak  of  hostilities 
becomes  an  enemy  country  ought  to  be  allowed  a 
reasonable  time  after  such  outbreak  to  elect 
whether  they  will  abandon  or  retain  their  acquired 
domicil.  This  point  was  much  discussed  in  The 
Venvs  (8  C ranch,  253).  In  that  case  the  majority 
of  the  jndges  of  the  Supreme  Court  of  the 
United  States  decided  against  allowing  any 
interval  for  election.  It  waa  not,  they  thought, 
desirable  that  a  neutral  after  the  ontbreak  of 
hostilities  should  be  able  for  any  interval,  how- 
ever  short,  to  sit,  as  it  were,  on  the  fence  ready 
to  come  down  on  either  aide  according  as  it  might 
prove  to  bis  advantage.  The  English  authorities 
are  not  conclusive  one  way  or  the  other.  The 
point  does  not,  however,  fall  to  be  determined  on 
thia  appeal,  for  the  respondent  was  not  at  the 
outbreak  of  hostilities  permanently  resident  in 
Germany.  His  domicil  was  in  the  United 
States. 

Again,  it  seems  clear  that  a  neutral  wherever 
resident  may,  if  he  owns  or  is  a  partner  in  a 
honse  of  business  trading  in  or  from  an  enemy 
country,  be  properly  deemed  an  enemy  in  respect 


[Pnrv.  Co. 


of  his  property  or  interest  in  such  business.  He 
acquires  by  virtue  of  the  business  a  commercial 
demicil  in  the  oountry  in  or  from  which  the 
business  is  carried  on,  and  this  commercial  domi- 
cil, though  it  does  not  affect  his  property  gene- 
rally, will  affect  the  assets  of  the  business  house 
or  his  interest  therein  with  an  enemy  character. 
But  a  neutral  having  such  a  commercial 
domicil  in  a  country  which  becomes  an 
enemy  oountry  on  the  outbreak  of  hostilities 
ought,  according  to  the  views  taken  by 
British  Prize  Courts,  to  be  allowed  a  reason- 
able interval  during  which  he  may  discontinue  or 
disassociate  himself  from  the  business  in  question. 
If  he  has  done  this  prior  to  the  capture  at  sea  of 
any  goods  belonging  to  the  business,  such  goods 
or  his  interest  in  them  will  not  be  confiscable. 
If  he  has  not  done  this  prior  to  the  capture,  but 
the  court  is  of  opinion  that  a  reasonable  interval 
for  this  purpose  had  not  then  already  elapsed, 
the  court  will  take  notice  of  what  he  has  done  in 
that  behalf  since  the  capture,  or  will  in  a  proper 
case  even  lot  the  question  of  condemnation  stand 
over  to  enable  farther  action  to  be  taken.  If,  on 
the  other  band,  be  has  already  had  a  reasonable 
opportunity  of  discontinuing  or  disassociating 
himself  from  the  business  in  the  enemy  country 
and  has  failed  to  take  advantage  of  it,  or  if  he 
has  done  some  unequivocal  act  irdioating  an 
intention  to  continue  or  retain  his  interest  in 
auoh  business,  the  goods  or  his  interest  therein 
will  beoondemned  as  lawful  prize. 

It  may  happen  that  a  neutral  or  the  firm  in 
which  he  is  a  partner  has,  besides  the  house  of 
business  in  the  enemy  oountry,  branch  houses  in 
other  countries.  In  such  a  case  nice  questions 
may  arise  as  to  whether  the  oaptured  goods  ought 
properly  to  be  regarded  as  appertaining  to  the 
enemy  house  or  to  one  or  other  of  the  branch 
houses.  A  question  of  this  tort  came  before 
their  Lordships'  board  in  the  case  of  The  Liitzow 
(po$i,  p.  265 ;  (1918)  A.  0.  435),  in  which  judgment 
is  about  to  be  given,  and  the  original  claim  put 
forward  on  the  respondent's  behalf  in  the  present 
case  appears  to  have  been  framed  on  the  con- 
tention that  the  goods  now  in  question  appertained 
to  the  American  or  to  the  English  branch  of  the 
business  of  Beia  and  Co.  and  not  to  their  German 
branch.  Had  thia  claim  been  made  out,  the 
interest  therein  of  the  respondent  would  not  have 
been  confiscable  as  enemy  property.  The  claim, 
however,  in  this  form  was  abandoned  in  the  court 
below,  it  being  admitted  that  the  goods  in  ques- 
tion could  not  be  regarded  otherwise  than  aa 
appertaining  to  the  German  house. 

In  support  of  the  views  above  indicated,  their 
Lordships  refer  to  The  Qerxuinto  (11  Moore'a  P.O. 
p.  96),  where  Lord  King^down,  in  delivering  the 
opinion  of  the  board,  atates  the  general  principle 
as  follows :  "  The  national  character  of  a  trader 
is  to  be  decided  for  the  purposes  of  the  trade  by 
the  national  character  of  the  place  in  which  it  ia 
carried  on.  I(  a  war  breaks  out,  a  foreign 
merchant  carrying  on  trade  in  a  belligerent 
country  has  a  reasonable  time  allowed  him  for 
transferring  himself  and  his  property  to  another 
oountry.  If  he  does  not  avail  himself  of  the 
opportunity,  he  is  to  be  treated,  for  the  purpose* 
of  the  trade,  as  a  subject  of  the  Power  under 
whose  dominion  he  carries  it  on,  and,  of  course, 
as  an  enomy  of  those  with  whom  that  Power  ia 
at  war." 
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Their  Lordships  also  refer  to  the  following 
important  passage  in  Mr.  Justice  Story's  Notes 
(Pmtt'a  "Story*  at  pp.  60  61):  "In  general  a 
central  merohant  trading  in  the  ordinary  manner 
with  a  belligerent  country  doe*  not,  by  the  mere 
accident  of  hit  having  a  stationed  agent  there, 
contract  the  character  of  the  enemy.  Bat  it  ie 
otherwise  if  he  be  not  engaged  in  trade  upon  the 
ordinary  footing  of  a  neutral  merchant,  bat  as  a 
privileged  trader  of  the  enemy,  for  then  it  ie  in 
effect  a  hostile  trade.  So  if  the  agency  carry  on 
a  trade  from  the  hostile  country  which  is  not 
clearly  neutral,  and  if  a  person  be  a  partner  in  a 
house  of  trade  in  an  enemy' t  country,  he  is,  as  to 
the  concerns  and  trade  of  that  house,  deemed  an 
enemy  and  his  share  is  liable  to  confiscation  as 
such,  notwithstanding  his  own  residence  is  in  a 
neutral  country ;  for  the  domioil  of  tbe  house  is 
considered  in  this  respect  as  the  dotnicil  of  tbe 
partners.  Bat  if  he  has  a  bouse  of  trade  in  a 
neutral  country,  he  has  sot  the  benefit  of  the 
same  principle,  for  if  his  own  personal  residence 
be  in  the  hostile  country,  his  share  in  the  property 
of  the  neutral  bouse  is  liable  to  condemnation. 
However,  where  a  neutral  is  engaged  in  peace 
in  a  house  of  trade  in  the  enemy's  country,  his 
property  bo  engaged  in  tbe  house  is  not,  at  the 
commencement  of  the  war,  confiscated;  but  if 
he  continues  in  the  house  after  the  knowledge 
of  tbe  war,  it  is  liable,  as  above  stated,  to  con- 
fiscation. It  is  a  settled  principle  that  traffic 
alone,  independent  of  residence,  will  in  some  cases 
confer  a  hostile  character  on  the  individual." 

If  tbe  principles  thus  laid  down  be  applied  to 
the  facts  of  the  present  case,  it  would  appear  that 
the  interest  of  Richard  Mayer  in  the  goods  in 
question  ought  to  be  condemned  by  reason  of  his 
commercial  domioil  in  Germany.  He  might, 
it  is  true,  have  avoided  this  result  by  taking 
steps  within  the  reasonable  interval  allowed  by 
hm  to  disassociate  himself  from  tbe  enemy  firm 
in  which  he  was  a  partner.  But  it  is  not 
suggested  that  he  took  any  saoh  step  or  that 
suoh  reasonable  interval  has  not  elapsed.  On 
tbe  contrary,  it  is  admitted  that  since  the  oat- 
break  of  the  war  be  has  been  actively  engaged 
in  the  affairs  of  Reis  and  Co.  in  Germany. 

The  contention  of  the  respondent  is  based 
entirely  on  the  following  consideration :  The 
goods  in  question  were  shipped  in  time  of  peace. 
There  oould  therefore  be  no  enemy  taint  affecting 
them  when  tbe  war  broke  out.  Since  tbe  out- 
break nothing  has  been  done  in  respect  of  them 
by  virtue  of  which  they  could  have  acquired  an 
enemy  character.  The  criterion  of  character  is 
therefore  personal  domioiL  It  will  be  observed 
that  this  contention  with  regard  to  goods  at  sea 
at  the  commencement  of  a  war  entirely  ignores 
tbe  doctrine  of  commercial  domicil  as  deter- 
mining the  character  of  the  goods.  It  leaves  the 
character  of  suoh  goods  to  depend  on  personal 
domicil,  subject  to  the  question  whether  the 
owner  has  done  anything  to  impress  upon  thorn 
or  taint  them  with  an  enemy  character.  In  other 
words,  it  creates  an  exception  to  tbe  theory  of 
commercial  domicil,  and  deals  with  the  excepted 
cases  on  different  principles.  Couniel  for  the 
respondent  was  unable  to  suggest,  and  their  Lord- 
ships have  been  unable  to  find,  any  logical  justifica- 
tion tor  such  an  exception.  If  it  exists  at  all,  it 
must  be  attributed,  as  counsel  for 


attributed  it,  to  an  over. 


the  respondent 
desire  on  tbe 


part  of  our  Prize  Co  arte  to  protect  neatrsi 
interests.  Further,  if  the  exception  exists,  the  rule 
whioh  allows  a  reasouable  interval  in  which  the 
neutral  owner  can  discontinue  bis  commercial 
domicil  in  the  enemy  country  will  be  reduced 
within  very  narrow  limits,  if  it  is  not  abrogated 
altogether,  for  a  neutral  owner  will,  by  shipping 
goods  after  the  war,  or  by  otherwise  taking  part 
after  the  war  in  the  affairs  of  the  enemy  house  of 
business,  have  elected  to  continue  his  commercial 
domioil  in  tbe  enemy  country,  and  so  brought 
the  interval  to  an  end.  Nevertheless,  the  ex. 
ception  is  said  to  be  supported  by  authority, 
and  their  Lordships  will  therefore  proceed  to 
consider  tbe  several  authorities  on  which  reliance 
is  placed. 

The  three  earliest  authorities  referred  to  are 
The  Jaeobut  Johannes  (1785),  The  Osprey  (1795), 
and  The  Nancy  (1798),  all  of  them  decided  by 
the  Lords  Commissioners  in  Prize  Cases.  The 
decisions  are  unreported,  but  the  printed  cases 
and  appendices  which  were  before  the  Lords 
Commissioners  are  preserved  in  the  Admiralty 
Library,  and  their  Lordehips  havo  had  access 
thereto. 

In  The  Jacobus  Johannes  the  goods  in  question 
belonged  to  a  firm  oarrying  on  business  in  the 
Dutch  island  of  St.  Eustutius.  The  goods  had 
been  shipped  from  St.  Eustatius  on  the  5th 
Dec.  1780  on  board  a  Dutch  vessel  bound  for 
Amsterdam  and  were  deliverable  at  Amsterdam. 
Hostilities  between  this  country  and  Holland 
commenced  on  the  20th  Dec.  1780.  On  tbe  3rd 
Feb.  1781  St.  Eustatias  waB  occupied  by  His 
Majesty's  naval  forces.  On  the  4th  Feb.  The 
Jacobus  Johannes  with  its  cargo  was  captured  at 
sea.  The  firm  which  owned  the  goods  consisted 
of  two  partners  —  namely,  Haason,  a  Danish 
subject,  bat  domiciled  in  St.  EuBtatius,  where 
he  carried  on  the  business  of  tbe  firm ;  and 
Ernst  also  a  Danish  subject,  but  domiciled  at 
Copenhagen.  Shortly  after  tbe  occupation  of  the 
island  by  the  British,  Haason  proceeded  to  wind- 
up  the  firm's  business  and  fiaally  left  the  island 
in  April  1781.  It  is  to  be  observed  on  these  faots 
that  HaaBoo's  personal  domicil  being  Dutch  at 
the  date  of  capture  he  was  prima"  facie,  at  any 
rate,  an  enemy.  If,  according  to  the  English  as 
well  as  the  American  view  of  international  law, 
he  was  not  entitled  to  an  interval  after  the 
commencement  of  hostilities  in  which  he  oould 
abandon  his  acquired  domicil,  his  share  in  the 
goods  would  in  any  event  be  confiscable.  If  he 
was  entitled  to  an  opportunity  of  abandoning 
his  acquired  domioil,  tbe  question  would  arise 
whether  he  had  done  so  within  a  reasonable  time. 
On  the  other  band,  Ernst,  who  was  domiciled  at 
Copenhagen,  could  only  be  regarded  as  an  enemy 
by  virtue  of  tbe  commercial  domioil  of  the 
firm,  and  he  was  clearly  entitled  to  a  reasonable 
interval  in  which  be  might  disassociate  himself 
from  tbe  firm.  Tbe  interest  of  Haason  was  con- 
demned and  that  of  Ernst  released.  It  does  not 
appear  what  were  the  reasons  for  this  decision. 
It  is  quite  possible  that  tbe  case  turned  wholly 
on  personal  domicil,  the  doctrine  of  commercial 
domicil  being  yet  undeveloped.  It  is  also 
possible  that,  in  the  opinion  of  the  Lords  Com* 
mitisioners,  the  connections  of  both  partners  with 
an  enemy  business  bad  in  fact  been  determined 
within  a  reasonable  interval,  and  that  such  de- 
termination would  justify  the  release  of  Ernst's 
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interest,  bot  would  not  improve  the  position  of 
Hoaeon  whose  personal  as  well  as  commercial 
domicil  at  the  date  of  capture  was  Dutob. 
Under  these  circumstances,  their  Lordships  fail 
t)  see  bow  the  case  can  be  relied  on  as  an 
authority  for  the  alleged  exception  to  the  general 
role. 

In  7'*e  Oiprejf  the  property  in  question  was  a 
skip  employed  in  the  Southern  Whale  Fishery 
with  her  cargo  of  whale-oil  and  whale-bone.  She 
had  left  Dunkirk  on  her  whaling  adventure  on 
the  24th  May  1792.    War  broke  out  lot  ween  this 
country  and  France  in  Feb.  1793,  and  on  the 
15th  May  1793  the  ship  and  her  cargo  were  seized 
as  prise.    The  ship  belonged  to  three  persons,  all 
subjects  of  the  United  States  of  America,  two  of 
whom  were  domioiled  at  Dunkirk  and  the  third, 
one  Rodman,  was  domiciled  at  Nantucket.  The 
cargo  belonged  to  the  owners  of  the  ship  and  the 
master  and  crew  in  shares,  which  were  apparently 
settled  by  the  custom  of  the  fishery.   Among  the 
crew  were  other  subjects  of  the  United  States, 
no  donbt  domiciled  in  America.     The  Lords 
Commissioners  ordered  a  release  of  Rxlman'a 
share  in  the  ship  and  cargo,  and  of  the  shares  in 
the  cargo  of  the  American  members  of  the  crew. 
The  reasons  for  this  decision  are  again  unknown, 
bat,  as  in  the  case  of  The  Jacobus  Johannes,  the 
case  may  have   turned  entirely  on  personal 
domicil.   It  should  be  observed  that  there  was 
really  no   commercial  domicil  in   an  enemy 
country,  the  whole  adventure  being  a  high-seas 
adventure.   Further,  the  whole  adventure,  except 
the  return  voyage,  had  apparently  been  carried 
out  during  peace,  and  bad  come  to  an  end  when  the 
ship  and  cargo  were  seized  aB  prize.    There  was 
in  fact  nothing  from  which,  whon  the  war  broke 
out,  the  neutrals  interested  could  disassociate 
themselves.    Again  their  Lordships  fail  to  see 
how  this  case  can  be  relied  upon  aa  an  authority 
for  the  alleged  exception  to  the  general  rule. 

In  The  Nancy  the  goods  in  question  had  been 
shipped  early  in  July  1793,  a  state  of  open  war 
having  existed  between  this  country  ana  France 
since  the  14th  Feb.  1793.   The  shipment  was  made 
at  Port-au-Prince,  in  the  island  of  St.  Domingo, 
by  Stephen  Ziccharie,  the  cargo  being  consigned 
to  Zaccharie,  Coopman,  and  Co,,  of  Baltimore. 
It  was  not  quite  clear  on  the  evidence  whether  the 
goods  belonged  to  Stephen  Zaccharie,  and  were 
deliverable  to  Zaccharie,  Coopman,  and  Co.  en. 
his    account,   or   whether    they    belonged  to 
Zaccharie,  Coopman,  and  Co.   The  partners  in 
this  firm  were  Stephen  Zaccharie  and  two  others 
—  Coopman  and  Voohey.    Coopman  was  an 
American  by  birth,  and  Stephen  Zaccharie  and 
Voohey,  though  Frenoh  by  birtb,  claimed  to  have 
been  naturalised  in  the  United  State*.    All  of 
them  claimed  to  have  an  Amorican  domicil,  but 
Coopman  and  Stephen  Ztocharie  were  both  of 
them  in  St.  Domingo  at  the  time  of  shipment, 
and  also  at  and  after  the  capture.   The  judge  of 
first  instance  released  the  goods  to  Stephen 
Zaccharie,  on  tbe  ground  that  tbry  were  at  the 
time  of  capture  bis  property,  and  that  he  was  an 
American  citizen.    The  Lords  Commissioners 
reversed  this  decision,  and  condemned  the  goods 
as  enemy  property.   It  is  not  clear  to  whom  they 
considered  the  goods  to  belong,  but  if  they 
belonged  to  Stephen  Zaccharie  it  is  quite  clear 
that  he  was  at  all  material  times  actually  trading 
in  enemy  territory ;  and  if  they  belonged  to  the 
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firm,  it  is  equally  true  that  two  of  the  firm  were 
at  all  material  times  trading  in  the  enomy  country 
on  behalf  of  tbe  firm.  In  respect,  therefore,  of 
the  goods  in  question,  there  was,  whoever  was  the 
owner  and  wnerever  such  owner  was  personally 
domioiled,  a  commercial  domicil  by  virtue  of 
which  the  goods  were  confiscable.  There  could 
be  no  question  of  any  reasonable  interval  for  the 
owner  to  discontinue  or  disassociate  himself  from 
the  trade  in  tbe  enemy  country,  for  tbe  transac- 
tion originated  after  the  outbreak  and  with  full 
knowledge  of  tbe  state  of  war.  In  this  respect 
the  case  differed  from  The  Jacobus  Johannes  or 
The  Oeprey,  where  the  transaction  originated  in 
the  time  of  peace.  It  has  even  less  bearing  than 
these  cases  on  the  point  at  issue. 

The  three  cases  of  The  Jacobin  Johannes,  The 
Oiprey,  and  The  Nancy  were  commented  upon  by 
Sir  William  Scott  in  The  Viqilantia  (1  Oh.  Rob. 
at  p.  15).  After  mentioning  the  Jacobus  Johannet 
and  The  Oiprey,  he  says  that  from  these  cases  a 
notion  ahd  been  adopted  that  the  domicil  of  the 
parties  was  that  alone  to  which  the  court  had 
a  right  to  resort.   From  this  it  appears  that, 
according  to  the  general  opinion,  both  The 
Jacobus  Johannes  and  The  Oeprey  had  turned 
entirely  on  the  personal  domicil  of  the  claimants, 
the  doctrine  of  commercial  domicil  being  wholly 
ignored.    But  Sir  William  Scott  proceeds  to  say 
of  The  Nancy  that  it  had  been  decided  on  different 
principles,  tbe  Lords  Commissioners  distinguish- 
ing the  former  oases  on  the  ground  that  M  tbey 
were  cases  merely  at  the  commencement  of  a  war, 
and  that  in  the  case  of  a  person  carrying  on 
trade  habitually  in  the  country  of  the  enemy, 
though  not  resident  there,  he  should  have  time  to 
withdraw  himself  from  that  commerce,  and  that 
it  would  press  too  heavily  on  neutrals  to  say  that 
immediately  on  the  first  breaking  out  of  a  war 
their  goods  should  become  subject  to  confisca- 
tion."   Sir  William  Scott  adds  that  it  was 
expressly  laid  down  in  The  Nancy  that  if  a  person 
entered  into  a  house  of  trade  in  the  enemy 
country  in  time  of  war,  or  continued  that  connec- 
tion during  the  war,  he  Bhould  not  protect  himself 
by  mere  residence  in  a  neutral  country. 

Sir  William  Scott  had  been  counsel  for  one  of 
the  parties  in  The  Nancy,  and  his  account  of  what 
was  said  by  the  Lords  Commissioners  is  no  doubt 
based  on  personal  knowledge.    It  is  reasonably 
dear,  in  spite  of  a  slight  ambiguity  in  Sir  William 
Scott's  language,  that  the  Lords  Commissioners 
in  The  Nancy  distinguished  the  two  earlier  coses 
on  tbe  grouud  that  the  goods  in  question  in  these 
cases  bad  boon  shipped  before  the  war,  whereas 
in  the  case  of  The  Nancy  the  shipment  was  after 
the  commencement  of  hostilities.    This  was  a 
I  perfectly  legitimate  ground  of  distinction,  but  it 
is  a  fallacy  to  suppose  that  a  judge  necessarily 
approves  every  case  which  he  distinguishes  from 
that  with  which  he  iB  himself  doaling,  and  a  still 
greater  fallacy  to  suppose  that  be  approves  of  it 
on  any  particular  ground.    The  rale  which  Sir 
William  Scott  states  to  have  been  laid  down  in 
The  Nancy  is  the  rule  by  which  an  enemy 
character  is  imposed  on  goods  by  virtue  of  the 
commercial  domicil  of  the  owner,  not  a  rule 
which  leaven  the  personal  domicil  as  the  criterion 
of  character,  subject  to  a  possible  enemy  taint 
imposed  by  the  action  of  the  owner.   It  ie  etaU-d 
without  exception.    If  Sir  William  Scott  bad 
i     considered  that  tho  Lords  Commissioners  were 
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oounton*ncing  or  even  suggesting  an 
to  the  rale,  he  would  certainly  have  said  so,  more 
especially  as  catea  within  the  exception  would  fall 
to  be  decided  on  principle*  independent  of  com- 
mercial domioiL. 

The  President  appears  to  have  treated  the  cases 
above  referred  to  as  authorities  in  the  respon- 
dent's favour,  and  says  that  the  doctrines  there 
laid  down  have  been  followed  by  America  and 
this  country  ever  Biuoe.  Fie  refers  in  particular 
to  The  Antonia  Johanna  (1  Wheat.  159),  The 
FrUndschaft  (4  Wheat.  104),  The  San  Josi 
Indiana  (2  Gall.  267),  and  The  Cheshire  (3  Wall 
231).  These  are  all  of  them  American  authorities, 
which  upon  examination  appear  to  support  the 
general  principle  of  the  effect  of  a  commercial 
domicil  acquired  in  an  enemy  country  by  a 
person  whose  personal  domicil  is  in  a  neutral 
country.  Tbey  do  not  support  the  exception  to 
the  general  principle  for  which  the  respondent 
contends. 

In  The  Antonia  Johanna  the  goods  in  question 
were  held  to  have  been  shipped  for  and  on 
account  of  a  house  of  trade  in  the  neutral  country, 
and  the  case  therefore  fell  to  be  decided  on  the 
personal  domicil  of  the  partners  in  the  neutral 
bouse  of  trade. 

In  The  Friendschaft  the  goods  in  question 
belonged  to  a  house  of  trade  established  in  the 
enemy  country.  They  had  been  shipped  during 
the  war.  The  doctrine  of  commercial  domicil 
is  sta>ted<  by  Mr.  Justice  Story,  and  the  goods 
were  condemned.  No  exception  to  the  role  is 
mentioned. 

In  The  Ban  Josh  Indiana  the  authorities  on 
which  the  doctrine  of  commercial  domicil  is 
based  are  discussed  at  some  length.  The  oases 
of  The  Jacobus  Johannes,  The  Osprey,  and  The 
Naney  are  mentioned,  but  not  as 
exception  to  the  general  doctrina 

Similarly  in  The  Cheshire  there  is  a 
of  the  general  doctrine,  but  no  allusion  to  any 
possible  exception. 

With  regard  to  the  British  authorities,  their 
Lordships  have  failed  to  find  any  authority  for 
the  respondent's  contention,  unless  it  be  The 
Jacobus  Johannes,  The  Otprey,  and  The  Nancy, 
and  Sir  William  Scott's  comments  on  them  in 
The  Vigilantia  {sup.). 

In  their  Lordships'  opinion  these  cases  and 
comment*  afford  a  very  slender  support  for  the 
contention  in  question.  It  appears  from  the  facts 
in  each  case  that  the  point  did  not  necessarily 
arise  for  decision.  Each  case  is  explicable  with- 
out  it  having  been  raised  or  decided.  The  whole 
superstructure  of  the  respondent's  argument  is 
ultimately  based  on  what  is  said  by  Sir  William 
Scott  in  The  Vigilaniia.  But  aB  above  indicated, 
this  is  quite  consistent  with  the  general  rale 
deduced  from  the  other  authorities. 

Under  theso  circumstances,  their  Lordships 
have  come  to  the  conclusion  that  there  is  no  such 
exception  to  the  general  rule  as  that  for  which 
the  respondent  contends.  A  neutral  owning  or 
being  a  partner  in  a  house  of  business  in  an 
enemy  country  has  a  commercial  domicil  in  that 
country.  This  commercial  domicil  imposes  an 
enemy  character  on  his  property  or  interest  in 
such  house  of  business.  There  is  no  question  of 
any  particular  act  on  his  part  by  which  any  par- 
ticular goods  belonging  to  him  or  his  interest  in 
any  particular  goods  may  be  tainted.    If  having 


■nch  a  commercial  domicil  in  a  country  which 
by  the  outbreak  of  war  becomes  an  enemy 
country  he  dedires  to  avoid  the  consequences 
entailed  by  such  domicil,  be  may  avail  himself 
of  the  interval  allowed  by  law  to  discontinue  or 
disassociate  himself  from  the  business  in  question. 
Inasmuch,  however,  as  goods  at  sea  when  the  war 
commenced  may  be  oaptured  before  Bnch  reason- 
able interval  has  elapsed,  the  court  will  in  a 
proper  case  take  notice  of  a  discontinuance  or 
diBftssociation  taking  place  after  the  capture,  or 
will  even  adjourn  proceedings  in  the  Prize  Court 
to  give  an  opportunity  for  such  discontinuance 
or  disassociation.  In  the  case  of  goods  shipped 
after  the  commencement  of  the  war,  the  circum- 
stances of  the  shipment  must  be  considered.  The 
shipment  may  have  been  made  by  or  with  the 
privity  of  the  claimant  in  the  ordinary  course  of 
the  business  in  the  enemy  country.  In  such  a 
the  claimant  will  have  elected  to  continue 
the  business,  and  there  will  be  a  case  for  condem- 
nation. Only  if  the  shipment  was  made  without 
the  privity  of  tbe  claimant  or  as  a  step  in  dis- 
continuing or  disassociating  himself  from  the 
enemy  connection  can  there  be  any  question  of 
their  release.  Such  a  case  will  be  determined  in 
the  same  way  as  like  questions,  with  regard  to 
goods  at  sea  when  the  war  commenced.  There 
is,  in  their  Lordship*'  opinion,  no  principle  upon 
whioh  any  suoh  exception  as  that  set  up  in  the 
present  case  can  be  based.  It  is  the  doty  of  the 
oourt  to  bold  an  even  hand  between  belligerents 
and  noutrals,  and  not  to  create  in  favour  of  the 
latter,  and  at  the  expense  of  the  former,  excep- 
tions or  exemptions  not  clearly  justified  by  the 
principles  of  international  law. 

Their  Lordships  are  of  opinion  that  the  respon- 
dent's interest  in  the  goods  in  question  ought 
to  have  been  oondemned  for  the  reasons  above 
stated.  It  therefore  becomes  unnecessary  to  deal 
with  the  second  argument  pat  forward  on  behalf 
of  the  Grown,  namely,  that  whioh  was  based  on 
the  alleged  attempt  of  the  respondent  to  deceive 
the  oourt. 

Their  Lordships  will  humbly  advise  His  Majesty 
that  this  appeal  should  be  allowed,  with  oosta, 
and  the  respondent's  interest  in  the  goods  in 
question  condemned  accordingly. 

Solicitor  for  the  appellant,  Treasury  Solicitor. 

Solicitors  for  the 
Bl<*ndford,  and  Co. 


Jan.  30  and  31,  1918. 

(Present:  The  Right  Hons.  Lords  Parker  of 
Waddinoton,  Summbb,  Pabmoor,  Wresn- 
burt,  sod  Sir  Samubl  Evabb.) 

Thb  GitaMANiA  iNo.  2).  (a) 

OK  APPBAL  PROM  THB  PRIZB  COURT, 
SOUTH 


Prize  Court— Outbreak  of 
ship  in  British  port  —  Seizure— Bequisition  — 
Valuation — Date  al  which  valuation  should  be  taken 
—Prize  Court  Bules  1914,  Order  XXIX.,  rr.  3,  4 
—Sixth  Hague  Convention,  art.  2. 

On  the  outbreak  of  the  war  a  German  merchant  ship 
was  lying  in  the  port  of  Sydney  and  was  seized  as 
prize.  On  the  Qth  Oct.  1914  the  Prize  Court 
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ordered  the  ship  to  be  detained  and  made  an  order 
jor  her  temporary  delivery  without  appraisement 
upon  the  Lords  of  the  Admiralty  undertaking  to 
comply  with  the  provisions  of  Order  XXIX.  of  the 
Prize  Court  Rules  1914.   On  the  ith  June  1915  the 
Prize  Court  made  an  order  under  Order  XXIX., 
r.  3,  for  the  immediate  release  and  delivery  of 
the  ship  to  the  Crown  without  appraisement,  the 
order  to  be  a  confirmation  of  the  delivery  order 
already  made.    The  order  further  directed  that, 
unless  the  parties  should  within  twenty-eight  days 
agree  the  value,  the  question  of  value  should  bt 
referred  to  the  registrar  under  rule  4  of  the  same 
order,  the  value  to  be  ascertained  by  him  as  at  the 
Oth  Oct.  1914.   At  the  hearing  before  the  registrar 
the  shipowners  applied  for  an  adjournment  until 
after  the  war  in  order  to  get  evidence  from 
Germany  as  to  the  value  of  the  ship.    The  regis- 
trar refused    the  application.     The  shipowners 
appealed  against  both  orders. 
Held,  without  expressing  any  opinion  as  to  whether 
the  appellants  might  ultimately  establish  a  case  for 
indemnity  under  the  Sixth  Hague  Convention, 
(1)  that  the  value  of  the  ship  was  properly  order  el 
to  be  ascertained  under  Order  XXIX.,  r.  4,  by  the 
registrar  as  at  the  6th  Oct.  1914  ;  and  (2)  that  the 
registrar  rightly  refused  to  adjourn  the  applica- 
tion. 

Appeal  from  two  orders  of  the  Supreme  Court 
of  New  South  Wales,  Admiralty  Jurisdiction  (in 
Prize),  elated  respectively  the  4th  June  1915  and 
the  10th  April  1916. 

The  appeal  was  by  the  master  and  owners  of 
the  German  steamship  Oermania,  and  there  were 
heard  and  disposed  of  with  thia  appeal  appeals 
by  the  masters  and  owners  of  live  other  German 
steamships — the  Otnabruclt,  the  Melbourne,  the 
Tiberius,  the  Sumatra,  and  the  Berlin — with 
regard  to  which  the  circumstanoeH  were  the  same 
and  similar  orders  had  been  made. 

On  the  outbreak  of  the  war  the  Oermania  (and 
the  five  other  vessels  mentioned  above)  was  lying 
in  port  in  Sydney  Harbour  and  was  seized  as 
prize.  On  the  6th  Oct  1914  the  Prize  Court  in 
New  South  Wales  ordered  that  the  ship  be 
detained,  and  that  she  be  temporarily  delivered  to 
the  Liords  of  the  Admiralty  without  appraise* 
ment  upon  an  undertaking  to  comply  with  the 
provisions  of  Order  XX IX.  of  the  Prize  Court 
Rules  1914. 

That  order  was  duly  complied  with  and  the 
vessel  delivered. 

On  the  3rd  June  1915  a  notice  was  served 
upon  the  master  that  it  was  desired  to  requisition 
the  ship.  On  the  4th  June  1915  an  order,  the 
first  of  the  two  orders  the  subject  of  this  appeal, 
was  made  that  the  vessel  should  forth  with  be 
released  and  delivered  by  the  marshal  to  the 
Crown  without  appraisement,  and  providiug  that 
the  order  should  be  a  confirmation  of  the  order 
of  the  6th  Oct.,  and  it  was  thereby  further 
ordered  (under  rule  4)  that,  unless  the  parties 
agreed  the  value  within  twenty-eight  days,  it 
should  be  referred  to  the  registrar  "  to  fix  the 
amount  to  be  paid  by  the  Crown  in  respect 
of  the  value  of  the  aaid  vessel  and  ber 
consumable  stores  and  provisions,"  the  order 
providing  that  tbe  value  was  to  be  taken  as  on 
the  6th  Oct.  1914. 

The  reference  to  the  registrar  was  held  in 
Aug.  1915.  The  only  witness  called  on  behalf  of 


tbe  Crown  was  a  certified  marine  surveyor,  who 
valued  tho  vessel  at  20,0501,  excluding  tbe  value 
of  the  stores  and  provisions  on  board.  Tbe 
appellants  thereupon  asked  for  an  adjournment 
of  the  reference  until  after  the  war  to  give  them 
the  opportunity  of  getting  evidence  from  Germany 
as  to  tbe  original  cost,  insurance,  and  profits 
derived  from  the  ship,  in  order  to  enable  them  to 
present  a  full  and  proper  case  as  to  the  value  of 
tbe  vessel.  Tho  application  was  refused.  The 
reference  stood  over  till  Deo.  1915,  but  no  further 
evidence  was  called.  In  Feb.  1916  the  registrar 
issued  his  report,  by  which  he  adopted  tbe  figures 
eh  determining  tbe  value  of  the  vessel  given  in 
evidence  by  the  marine  surveyor,  and  a  further 
sum  (which  was  agreed)  for  the  stores  and  pro- 
vision?. 

The  appellants  thereupon  moved  the  Prize 
Court  claiming  that  the  registrar's  report  should 
not  be  confirmed  on  the  ground  that  the  evidence 
was  insufficient ;  that  it  related  to  the  value  of 
the  ship  before  the  war;  and  that  tbe  adjourn* 
ment  should  have  been  granted  for  the  reason 
stated  above.  On  tho  10th  April  1916  Oullen, 
O.J.  made  an  order  confirming  the  report  That 
order  was  tbe  second  order  appealed  from. 

Bateson,  K.C.  and  A.  Neiiton  tor  the  appel- 
lants.—The  first  order  is  wrong  because  the 
Chief  Justice  ought  not  to  have  fixed  any  par- 
ticular date  for  valuation,  and  certainly  not  that 
of  the  6th  Oct.,  which  was  not  the  date  of  requi- 
sition. If  any  date  should  have  been  fixed  at  all, 
it  should  have  been  either  the  end  of  the  war  or 
the  date  of  release  or  redelivery  to  the  owners, 
or  the  date  of  actual  requisition  by  the  Crown 
(the  4th  June  1915).  By  art.  2  of  the  Sixth 
Hague  Convention  the  appellants  are  entiiied  to 
a  sum  which  will  indemnify  them,  and  the  value 
of  the  vessel  to  her  ownera,  from  a  business  point 
of  view,  is  the  sum  tbey  are  entitled  to  receive. 
Thoy  referred  to 

The  Ironmaster,  Swab.  441 

The  Hamonides,  9  Asp.  Mar.  Law  Cm.  354;  87 
L.T.  Rep.  448;  (1903)  P.  1. 

[Sir  Samcbl  Evans  referred  to  The  Philadelphia 
Vll6  L,  T.  Rep.  794;  (1917)  P.  101)].  The  appel- 
lants were  certainly  entitled  to  an  adjournment, 
and  his  finding  ought  not  to  stand  as  there  is  no 
evidence,  or  no  sufficient  evidence,  to  support  it. 

Sir  Gordon  Uewart  (S.-G.)  and  Haebum,  tor  the 
Crown,  were  not  beard. 

The  judgment  of  their  Lordships  was  delivered 
by 

Lord  Pa,bkeb  of  Waddinqton. — Their  Lord- 
ships express  no  opinion  as  to  whether  the 
appellants  may  ultimately  be  able  to  establish 
a  case  for  indemnity  under  the  Sixth  Hague 
Convention.  ThiB  will  depend  (1)  upon  whether 
such  Convention  is  binding  in  the  events  which 
have  happened,  and  (2)  upon  its  true  construc- 
tion ;  but  their  Lordships  do  not  propose  to  deal 
with  either  of  these  points  on  tbe  present 
occasion. 

With  regard  to  the  proceedings  in  the  court 
below,  under  Order XXIX.of  the  Rules  of  the  PrU  3 
Court,  they  appear  to  have  been  perfectly  regular. 
In  particular,  their  Lordships  consider  that  no 
mistake  was  made  in  not  selecting  the  date  for 
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the  war,  on  the  ground  that  daring  the  war  they 
were  not  in  a  position  to  obtain  evidence  of  value, 
onght  to  hare  been  granted.  Their  Lordships 
cannot  accept  the  suggestion  that  if  the  ap- 
pellant*' representative*  in  Australia  had  asked 
for  a  licence  to  communicate  with  the  appellants 
in  Germany  as  to  the  evidence  to  be  adduced 
on  their  behalf,  snoh  licence  would  have  been 
refused ;  and  no  temporary  adjournment  for  that 
purpose  was  ever  even  suggested  to  the  court, 
much  less  made  the  subject  of  a  formal  applica- 
tion. Under  these  circumstance*  their  Lordships 
think  that  neither  the  registrar  nor  the  Chief 
Justice  could  have  come  to  any  other  conclusion 
than  the  one  arrived  at. 

Their  Lordships  will  humbly  advise  His 
Msjesty  that  these  appeals  Bhould  be  dismiised 
with  costs. 

Solicitors  for  the  appellants,  Snow,  Fox,  and 
Higginton. 

Solicitor  for  the  respondent,  Treaiury  Solicitor. 


Dec  11,  13, 14*  17, 1917,  and  Feb.  1, 1918. 
(Present:  The  Right  Hons.  Lords  Parker  of 
Waddinoton,  Sumner,  Wrbnbury,  and  Sir 
Arthur  Channels) 

Thb  Louisiana  and  other  Ships,  (a) 

ON  APPEAL  PROM  THE  PRIZE  COURT,  ENGLAND. 

Prize  Court — Cargo — Conditional  contraband  — 
Named  neutral  consignee — Whether  true  con- 
signee—Ultimate control — Doctrine  of  continuous 
voyage—How  far  modified  by  Order  in  Council  of 
the  29th  Oct,  1914— Declaration  of  London  1909, 
art.  35. 

The  Declaration  of  London  by  art.  35,  which  was 
not  ratified  by  Qrcat  Britain,  purported  to  abrogate 
the  doctrine  of  continuous  voyage  in 
conditional  contraband. 
By  clause  1  of  an  Order  in  Council  of  the  29th  Oct.  1914 
(since  revoked)  it  was  provided  that  notwithstanding 
art.  35  conditional  contraband  should  be  liable  to 
capture  on  board  a  vessel  bound  for  a  neutral  port 
if  the  goods  were  consigned  '*  to  order"  or  if  the 
ship's  papers  did  not  show  who  was  "  the  consignee 
of  the  goods,'*  or  if  they  showed  "a  consignee  of 
the  goods "  in  territory  belonging  to,  or  in  the 
occupation  of,  the  enemy. 
Held,  that,  in  considering,  on  the  principle  of  con- 
tinuous  voyage,  what  is  the  ultimate  destination  of 
goods  which  are  in  their  nature  conditional  contra- 
band, it  is  the  intention  of  the  person  who  is  in  a 
position  to  control  such  destination  which  is  really 


Held,  further,  that  the  effect  of  the  Order  in  Council 
was  to  waive  the  doctrine  of  continuous  voyage 
except  in  those  cases  expressly  referred  to  in  the 
modification  by  the  Order  in  Council.  The  words 
'•  consignee  of  the  goods  "  mean  some  ptrson  other 
than  the  consignor  to  whom  the  consignor  parts 
with  the  real  control  of  the  goods.  Therefore  %f  the 
named  consignee  is  a  mere  agent,  and,  bound  to 
act  with  regard  to  the  ultimate  destination  of  the 
goods  as  some  other  person  might  direct,  the  doctrine 
of  continuous  voyage  applies  and  the  goods  are 
liable  to  confiscation. 

Decision  of  Evans,  P.  affirmed. 


(«l  Uevorud  by  W.  E.  But*  Jteq  ,  B*rrUter-»t-tAw. 
You.  XIV,  S. 


Atpeal  by  American  claimants  to  cargoes  of 
fodder  stuffs  shipped  on  board  the  neutral  Bhips 
Louisiana,  Tomsk,  Nordic,  and  Joseph  W.  Fordney 
from  decrees  of  the  President,  who  had  con- 
demned the  cargoes  in  each  case  as  being 
conditional  contraband  destined  for  the  enemy 
Government  and  therefore  lawful  prize. 

Alexander  Neilson  for  the  appellants  in  the 
Louisiana,  Tomsk,  and  Nordic  appeals. 

Sir  Erie  Richards,  K.O.  and  Balloch  for  the 
appellants  in  the  Joseph  W.  Fordney  appeal. 

Sir  Gordon  Bewart  (S.-G.),  and  D.  Stephens 
(Sir  Frederick  Smith,  A.-G.,  with  them)  for  the 
Crown. 

The  following  oases  were  referred  to : 

The  Sign,  outs,  p.  144 ;  117  L.  T.  Bsp.  347  j  (1917) 
P.  145 ; 

The  Kim,  13  Asp.  Mar.  Law  Cas.  178;  113  L.  T. 

Bsp.  1064 ;  (1915)  P.  215 ; 
The  Psterhof,  5  Wall  28. 

The  considered  judgment  of  their  Lordships 
was  delivered  by 

Lord  Parker  op  Waddinoton.— These  four 
appeal 8  relate  to  certain  fodder  stuffs  (being  part 
of  the  oargoes  of  the  steamships  Louwtoao, 
Tomsk,  and  Nordic,  and  the  whole  cargo  of  the 
steamship  Joieph  W.  Fordney)  which  were  seized 
on  behalf  of  His  Majesty  in  April  and  May  1915 
and  have  been  condomned  by  the  President  as 
lawful  prize.  Each  appeal  is  against  the  order 
of  condemnation. 

Fodder  staffs  are  not  absolute  contraband. 
They  are  conditional  contraband  only,  that  is  to 
say,  they  cannot  be  condemned  as  lawful  priza 
unless  destined  for  the  enemy  Government  or  the 
enemy's  naval  or  military  forces.  On  the  other 
hand,  in  determining  this  destination,  the  doctrine 
of  continuous  voyage  is  clearly  applicable,  and 
must  be  applied  in  every  oase  in  which  the  Crown 
has  not  waived  its  strict  rights.  The  first  ques- 
tion, therefore,  in  each  appeal  is  whether  the 
goods  to  wbioh  the  appeal  relates  were  destined 
for  the  enemy  Government  or  the  enemy's  naval 
or  military  forces.  The  second  question  is 
whether,  if  so  destined,  the  Crown  has  not,  ss 
contended  by  the  appellants,  waived  its  right  to 
condemnation  by  the  Order  in  Council  of  the 
29th  Oct.  1914,  adopting  daring  the  present 
hostilities  the  provisions  of  the  Declaration  of 
London  with  certain  additions  and  modifications, 
this  order,  though  since  repealed,  having  been  in 
force  when  the  goods  were  seized. 

In  considering  cases  Buch  as  those  with  which 
their  Lordships  have  now  to  deal,  it  is  well  to 
bear  in  mind  that,  according  to  international  law, 
neutrals  may  during  a  war  trade  freely  as  well 
with  the  belligerents  as  with  other  neutrals.  If, 
however,  the  goods  in  which  they  trade  are  in 
their  nature  contraband,  the  traffic  involves 
certain  risks.  For  a  belligerent  State  is  entitled 
to  seiz9  the  goods  in  transit,  on  reaRouablo 
suspicion  that,  being  in  their  nature  abjoluto 
contraband,  they  are  destined  for  the  enemy 
country,  or,  being  in  their  nature  conditional 
contraband,  they  are  destined  for  the  enemy 
Government  or  the  enemy  naval  or  military 
forces.  The  goods  when  seized  must  of  courso 
be  brought  into  the  Prize  Court  for  adjudication, 
but  in  the  Prize  Court  the  neutral  trader  is  not 
in  tho  position  of  a  person  oh  urged  with  a 
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criminal  offence  and  presumed  to  be  innocent 
unless  his  guilt  is  established  beyond  reasonable 
dou b t.  He  comes  before  the  Prize  Court  to  show 
that  there  was  no  reasonable  suspicion  justifying 
the  seizure  or  to  displace  such  reasonable  sus- 
picion as  in  fact  exists.  The  State  of  the  captors 
is  necessarily  unable  to  investigate  the  relations 
between  the  neutral  trader  and  his  correspondents 
in  enemy  or  neutral  countries,  but  the  neutral 
trader  is  or  ought  to  be  in  a  position  to  explain 
doubtful  points.  If  his  goods  had  no  suoh  desti- 
nation as  would  subject  them  to  condemnation 
by  the  Prize  Court,  it  is  his  interest  to  make  full 
disclosure  of  all  the  details  of  the  transaction. 
Only  if  his  goods  had  such  destination  can  it  be 
his  interest  to  conceal  anything  or  leave  anything 
unexplained.  If  he  does  conceal  matters  which 
it  is  material  for  the  court  to  know,  or  if  he 
neglect  to  explain  matters  which  he  is  or  ought 
to  be  in  a  position  to  explain,  or  if  he  puts  for- 
ward unsatisfactory  or  contradictory  evidence  in 
matters,  the  details  of  which  must  be  within  his 
knowledge,  he  cannot  complain  if  the  court  draws 
inferences  adverse  to  his  olaim  and  condemns  the 
goods  in  question. 

In  each  of  these  appeals  their  Lordships  find 
that  the  evidence  discloses  no  such  simple  story 
supported  by  documents  as  one  would  expect  in 
the  case  of  straightforward  transactions  between 
neutrals  in  America  and  neutrals  in  Sweden  or 
Denmark.  The  position  of  almost  every  person 
concerned  is  obscured  in  a  cloud  of  mystery.  The 
evidence  is  in  some  points  insufficient  and  in 
otherB  conflicting  or  misleading,  and  the  several 
claimants  have  thought  fit  to  leave  entirely  unex- 
plained a  number  of  circumstance  &  which  urgently 
call  for  explanation. 

The  cases  of  the  part  cargo  ex  steamship 
L oui t i a na  and  the  part  cargo  ex  steamship  Tomsk 
may  be  taken  together,  and  thoir  Lordships  note 
the  following  points  :— 

1.  The  position  of  Klingener  in  the  case  of 
the  shipment  per  steamship  Louisiana  and  of 
Fritsoh  in  the  oase  of  the  shipment  per  steamship 
Tomsk  is  by  no  means  clear.  According  to  the 
appellants'  manager,  Mr.  Harry  B.  Smith,  these 
gentlemen  were  named  as  consignees  in  the  bills 
of  lading  on  the  initiative  of  the  appellants  them- 
selves, because  it  was  thought  that  insurance 
companies  required  that  there  should  be  a  named 
consignee  resident  in  the  country  of  the  port  of 
ultimate  discharge.  The  appellants  certainly 
gave  Christensen  and  Schrei  a  guarantee  that 
Klingener  and  Fritsch  would  indorse  and  deal 
with  the  bills  as  required  by  them.  On  the  other 
hand,  Klingener  and  Fritsch  say  that  it  was 
Christensen  and  Schrei  who  asked  them  to  accept 
the  respective  consignments;  but  Chri&teasen 
and  Schrei  do  not  confirm  this  story.  There  is 
no  evidence  that  the  appellants  had  any  prior 
transactions  with  either  Klingener  or  Fritsch,  or 
how  the  appellants  came  to  know  of  the  existence 
of  either  of  them.  It  is,  however,  quite  certain 
that  neither  Klingener  nor  Fritsch  had  any  real 
interest  in  the  transaction  or  any  duty  beyond 
indorsing  and  dealing  with  the  bills  as  directed 
either  by  Christensen  and  Sohrei  or  the  appel- 
lants, or  possibly  someone  behind  the  appellants. 

2.  It  appears  that  0hristen6en  and  Schrei 
originally  claimed  to  be  owners  of  the  goods.  In 
the  case  of  the  shipment  per  steamship  Louitiam, 
this  claim  was  first  put  forward  on  their  behalf  by 
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the  Danish  Minister  on  the  25th  April  1915  in  a 
letter  to  Sir  Edward  Grey.  In  their  declaration 
made  on  the  15th  July  1915  to  the  Danish 
Ministry  of  Commeroe  they  refer  to  the  goods  as 
having  been  "  purchased  and  consigned  to  "  them. 
The  meaning  of  this  is  obscure.  It  looks  at  first 
Bight  as  if  they  meant  to  suggest,  though  without 
saying  this  in  so  many  words,  that  they  had  pur- 
chased the  goods ;  but  this  is  inconsistent  with 
the  correspondence  annexed  to  the  declaration. 
To  what  purchase  they  refer  remains  a  mystery. 
In  their  subsequent  affidavit  they  in  effect  say 
there  was'no  purchase,  the  goods  having  remained 
throughout  the  property  of  the  appellants.  Their 
own  claim  to  ownership  was  thus  abandoned. 

3.  The  case  ultimately  put  forward  was  that 
Ohrietensen  and  Sohrei  were  the  appellants' 
agents  for  the  sale  of  the  goods  in  question 
on  the  Scandinavian  markets,  but  there  appears 
to  have  been  no  formal  contract  of  agency,  nor 
any  arrangement  as  to  how  the  agents  were  to  be 
remunerated.  Indeed,  the  transactions  in  ques- 
tion were  the  first  transactions  between  the 
appellants  and  Christensen  and  Schrei,  whoso 
address  had  been  obtained  by  the  appellants  from 
a  firm  in  New  York  whose  name  is  not  disclosed. 
Assuming  that  Christensen  and  Schrei  were 
agents  for  sale,  their  authority  to  sell  would 
appear  to  be  in  the  nature  of  a  simple  mandate 
revocable  at  will  by  the  appellants,  or  possibly 
by  someone  behind  the  appellants.  In  case  of 
suoh  revocation,  Christensen  and  Schrei  would  be 
bound  to  deal  with  tho  bills  of  lading,  or  the 
goods  represented  by  these  bills  in  manner 
directed  by  the  person  entitled  to  revoke  the 
authority. 

4.  Though  the  appellants  are  claiming  as 
owners,  it  is  remarkable  that  Mr.  Harry  B.  Smith 
does  not  anywhere  in  his  affidavit  commit  himself 
to  the  statement  that  his  company  ever  at  any 
material  time  owned  the  goods.  The  bills  of 
lading,  after  indorsement  by  Klingener  and 
Fritsch,  appear  to  have  been  sent  to  him  by 
Christensen  and  Sohrei,  and  be  says  that  his 
company  is  the  holder  or  owner  of  the  bills  of 
lading,  and  entitled  to  the  immediate  possession 
of  the  goods.  But  the  "  ownership  "  of  a  bill  of 
lading  in  the  sense  of  holding  it  with  a  right  to 
possession,  which  is  what  the  affidavit  seems  to 
mean,  does  not  always  connote  ownership  of  the 
goods  comprised  in  the  bill,  and  his  affidavit  is 
quite  consistent  with  the  ownership  being  in  a 
third  party  on  whose  directions  the  appellants 
had  acted  throughout.  It  is  also  to  be  observed 
that  Mr.  Harry  B.  Smith  does  not  state  who 
forwarded  the  bills  to  Christensen  and  Sohrei. 
He  merely  states  that  they  were  duly  forwarded. 
It  is  left  to  Christensen  and  Schrei  to  depose  to 
the  appellants'  ownership  of  the  goods,  as  to 
which  they  would  not  necessarily  know  any- 
thing, and  as  to  the  appellants  having  forwarded 
the  bills  to  tbem.  In  the  case  of  the  shipment 
per  steamship  Louisiana,  they  produced  a  letter 
from  the  appellants  inclosing  the  bills,  but  they 
produced  no  letter  covering  the  bills  in  the  case 
of  the  shipment  per  steamship  Tomtk.  In  the 
latter  case  there  is  reason  to  suppose  that  the 
bills  were  so  forwarded  by  the  firm  of  K .  and  E. 
Neumond  of  New  fork,  who  are  admitted  to  have 
made  some  of  the  arrangements  in  connection 
with  the  shipment,  though  it  does  not  appear  in 
what  capacity  This  firm  obtained  the  bills  of 
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per  ateamahip  Tonuh  from  the  agent h  for 
t  nn  ship,  and,  in  consideration  of  the  bills  omitting 
reference  to  the  fact  that  some  of  the  baga  had 
been  torn  and  mended,  gave  the  guarantee  printed 
on  p.  55  of  the  record.  The  connection  of 
K.  and  £.  Nenmond  with  the  transaction  is 
wholly  unexplained.  Ghristenaen  and  Schroi 
claim  to  have  been  their  selling  agents  in 
Europe.  This  seems  to  suggeat  that  K.  and  £. 
Nenmond,  and  not  the  appellants,  were  in  real 
control  of  the  business  in  America.  Iff  ae 
originally  declared  by  Christen  sen  and  Schrei,  the 
goods  had  been  purchased  at  all,  that  firm  may 
well  have  been  the  purchasers,  either  on  their  own 
account  or  aa  agents  for  someone  else. 

5.  That  there  was  someone  behind  the  appel- 
lants is  rendered  certain  by  the  two  wireless 
messages  of  the  1st  and  9th  April  1015  from  the 
Guaranty  Trust  Company,  of  New  York,  to  the 
Disconto-Qeaellschaft,  Berlin.  In  the  first  the 
Guaranty  Trust  Company  tell  their  Berlin 
correspondent  that  the  shipment  per  steamship 
Louisiana  is  being  forwarded  by  them  on  account 
oi"  Albert."  In  the  second  the  Guaranty  Trust 
Company  tell  their  Berlin  correspondent  that  the 
bhipment  per  Tonuh  is  being  forwarded  by  them 
on  aocount  of  "  Albert "  to  ChriBtenaen  and 
Schrei. 

G.  Mr.  Greenwood,  in  his  affidavit  on  behalf  of 
the  Crown,  states  certain  facts  which  inevitably 
lead  to  the  inference  that  the  Albert  mentioned 
in  these  messages  was  Heinrich  Albert,  a 
well-known  agent  of  the  German  Government  in 
the  United  States,  who  appears  to  have  been 
acting  through  K.  and  £.  Nenmond,  to  whom  he 
had  been  recommended  by  Christensen  and 
i  have  been  financed  by  the  Dieoonto- 
ift  of  Berlin,  through  the  Guaranty 
Company,  of  New  York.  The  appellants, 
who  must  be  fully  aware  of  the  connection  of 
Heinrich  Albert,  K,  and  £.  Nenmond.  the  Dis- 
contO'Gesellschaft,  and  the  Guaranty  Trust 
Company  with  the  transaction  in  question,  have 
choeen  to  leave  this  connection  entirely  unex- 
plained and  Mr.  Greenwood's  affidavit  entirely 
unanswered. 

Under  the  circumstances  above  mentioned,  the 
only  possible  conclusion  is  that  the  shipments  per 
Louisiana  and  T orruk  were  made  by  or  on  behalf 
of  the  German  Government,  through  its  agentB 
in  America,  and  that  the  details  of  the  transac- 
tions were  so  arranged  aa  to  conceal  the  fact. 

In  considering,  on  the  principle  of  oontinuona 
voyage,  what  is  the  ultimate  destination  of  goods 
which  are  in  their  nature  conditional  contraband, 
it  is  the  intention  of  the  person  who  ia  in  a  posi- 
tion to  control  such  destination  which  is  really 
material.  Had  Klingener  and  Fritsch  had  any 
real  interest  it  might  have  been  their  intention 
which  mattered.  Had  Christensen  and  Schrei 
purchased  the  gooda,  or  even  had  they  obtained 
possession  of  the  bills  of  lading  under  circum- 
stances  which  entitled  them  to  dispose  of  the 
goods  notwithstanding  orders  to  the  oontrary  from 
the  appellants  or  someone  for  whom  the  appel- 
lants were  acting,  the  intention  of  Christensen 
and  Schrei  would  have  been  a  material  point. 
Had  the  appellants  been  dealing  with  their  own 
goods  on  their  own  behalf  their  intention  might 
have  been  the  determining  factor.  But  if,  as 
their  Lordships  find,  the  appellanta  were 
by    the  direction   of   an    agent  of 


the  German  Government,  it  is  the 
tion  of  the  German  Government  which 
must  be  looked  for.  It  would  be  ridiculous 
to  suppose  that  the  German  Government  were 
speculating  in  fodder  stuffs  for  the  Scandinavian 
markets.  These  stuffs  were  urgently  needed  in 
Germany  for  the  purposes  of  the  war,  and  the 
only  possible  inference  is  that  the  goods  in  ques- 
tion were  intended  to  reach  Germany  and  he 
utilised  for  war  purposes.  It  is  true,  no  doubt, 
that  the  municipal  laws  of  both  Denmark  and 
Sweden  prohibit  the  export  of  fodder  stuffs,  but 
it  ia  not  clear  that  this  prohibition  includes 
transhipment  at  Danish  or  Swedish  ports,  or  that 
licences  for  export  are  not  readily  granted  by  the 
Danish  or  Swedish  authorities,  at  any  rate  if  the 
stuffs  in  question  are  not  really  needed  for  home 
consumption.  The  experience  of  the  Prize  Court 
during  the  war  baa  made  it  clear  that  the  laws 
referred  to,  however  stringent,  can  be  evaded. 

Their  Lordships  come  to  the  ooncluaion  that 
the  President  was  fully  justified  in  finding  that 
the  ahipmenta  per  steamships  Louisiana  and 
Tonuh  were  deatined  for  the  German  Govern- 
ment 

The  facts  in  the  case  of  the  part  cargo  ex 
ateamahip  Nordic  are  surrounded  with  equal 
mystery.  The  goods  in  queation  were  consigned 
by  the  appellant  Fordtran  to  Klingener.  The 
bills  of  lading  say  that  the  veaael  was  bound  for 
Gothenburg  with  liberty  to  call  at  any  other  port 
or  porta  in  or  out  of  the  cuatomary  route  in  any 
order  and  for  any  purpose  whatever.  The  goods 
were  to  be  transhipped  or  forwarded  at  ship's 
expense,  but  at  owners'  risk  from  Gothenburg  or 
any  port  of  call  to  Landskrona.  Attached  to  the 
bill  was  a  declaration  by  the  appellant  that  "to 
the  best  of  his  knowledge  "  the  goods  had  been 
sold  and  were  intended  for  consumption  in 
Sweden.  If,  as  he  now  claims,  he  was  the  owner 
as  well  as  the  shipper  of  the  goods,  he  must  have 
known  whether  or  not  he  had  sold  them  and  to 
whom.  He  says  in  his  affidavit  that  he  made 
the  bhipment  on  order  to  Klingener  on  condition 
that  payment  waa  made  after  arrival  of  the 
gooda.  He  doea  not  aay  who  gave  the  order  or 
who  was  to  pay,  nor  does  he  produce  the  order. 
Klingener  was  first  put  forward  as  owner  of  the 
gooda.  He  says  he  ordered  them  from  the  appel- 
lant in  or  about  Feb.  1915,  but  he  does  not  aay  on 
whose  behalf  he  gave  the  order.  There  is  no 
evidence  of  business  relations  having  previously 
existed  between  Klingener  and  the  appellant,  or 
how  they  became  acquainted.  Neither  Klingener 
nor  the  appellant  mentions  Christensen  and 
Schrei  or  K.  and  £.  Neumond  in  connection  with 
the  transaction. 

On  the  other  hand,  Christiensen  and  Schrei  aay 
that  in  March  1915  K.  and  £.  Nenmond  notified 
them  by  cable  of  the  shipment  to  Klingener, 
adding  that  in  ordinary  course  if  the  gooda  had 
been  received  by  Klingener  he  would  have 
received  them  on  their  account.  Klingener,  there- 
fore, had  no  real  interest  in  the  transaction. 
If  he  ordered  the  gooda  it  was  on  the 
request  of  K.  and  E.  Neumond,  who 
obtained  the  bills  of  lading  and  sent  them  to 
Christensen  and  Schrei,  though  why  this 
was  done  is  unexplained,  unless  an  explanation 
be  found  in  the  statement  that  Christensen  and 
Schrei  were  selling  agenta  for  K.  and  E.  Neu- 
1,  whioh  suggeats  that  the  latter  firm  were 
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purchasing  the  goods  and  consigning  them  to 
the  former  firm  for  sale.  The  appellant,  who 
ultimately  claimed  as  owner  of  the  Roods,  depose 
to  his  tight  to  immediate  possession  by  virtue  of 
his  "  ownership  "  of  the  bills  of  lading,  pre* 
sumably  in  the  sense  already  mentioned,  but  not 
to  bis  ownership  of  the  goods.  Lastly,  there  ia 
the  wireless  me  ssage  of  the  1st  April  1915.  in 
which  the  Guaranty  Trust  Company,  of  New 
York,  inform  theDiaoonto-Gesellschaf  t,  of  Berlin, 
that  they  had  forwarded  the  documents  relating 
to  the  shipment  per  Nordie  to  Christenaen  and 
Schrei.  Although  thia  message  does  not  mention 
"Albert,"  it  may  reasonably  be  inferred  that  the 
real  transaction  was  similar  to  that  in  the  former 
casee,  and  their  Lordships  come  to  a  like  conclu- 
sion as  to  the  destination  of  the  goods. 

The  case  of  the  cargo  ex  steamship  Joteph  W. 
JTordney  differs  in  some  respects  from  the  oases 
already  dealt  with.  The  cargo  was  shipped  by 
the  appellants,  the  Atlantic  Export  Company, 
end  consigned  to  Klingener.  Klingener  had  by 
letter  dated  thelSth  Feb.  1915  ordered  the  goods 
for  delivery  cxf.  Gothenburg  or  Malmo  (at 
shippers'  option)  at  specified  prices,  shippers 
covering  war  risks,  and  guaranteeing  out-turn  of 
weights  within  \  per  cent.  Payment  was  to  be 
by  ninety  days'  acceptance  from  date  of  shipment. 
The  draft  wae  to  be  on  Klingener*  firm  with 
documents  and  insurance  certificates  attached. 
Klingener  guaranteed  that  the  goods  were  in- 
tended for  consumption  in  Scandioavia  and  would 
not  be  exported  to  any  country  at  war  with  Great 
Britain.  Though  this  letter  appears  on  the  faoe 
of  it  to  bear  the  marks  of  a  genuine  transaction 
between  seller  and  buyer,  there  ia  no  evidence 
that  the  appellants  had  had  any  prior  business 
relation*  with  Klingener  or  how  they  became 
aware  of  his  existence,  and  it  would  be  somewhat 
remarkable  if  without  further  inquiry  they  had 
been  ready  to  enter  into  a  transaction  of  such 
magnitude  with  a  total  stranger.  Klingener, 
however,  appears  to  bate  had  no  real  interest  in 
the  matter.  He  says  he  was  requested  to  order 
the  goods  by  Christensen  and  Scbrei,  but  he  does 
not  produce  any  correspondence  between  himself 
and  Christensen  and  Schrei  on  the  matter.  The 
letter  firm  say  that  Klingener  ordered  the  goods 
on  their  behalf,  but  give  no  details  as  to  how  he 
came  to  do  so.  They  Bay,  however,  that  arrange- 
ments for  the  shipment  mere  made  by  K.  and  E. 
Neumond,  and  that  they  acted  as  selling  agents 
for  thia  firm  for  Scandinavian  business,  which 
seemB  to  suggest  that  the  real  purchasers  were 
K.  and  E.  Neumond,  and  that  Christensen  and 
Schrei  were  agents  for  sale  only. 

The  appellants  throughout  have  claimed  as 
owners.  They  appear  to  have  drawn  a  bill  of 
exchange  on  Klingener  for  375,831*26  dollars,  the 
invoice  price  of  the  goods,  making  it  payable  to 
the  Guaranty  Trust  Company  of  New  York,  who 
■re  said  to  have  discounted  it.  The  Guaranty 
Trust  Company  on  the  23rd  March  1915  for- 
warded the  bill,  with  doouments  attached,  to  a 
Swedish  Bank,  and  on  the  2nd  June  1915  wrote 
to  this  bank  that  tbey  were  instructed  by  the 
drawers  that  the  usance  of  this  bill  might  be 
extended  to  180  days.  The  draft  was  ultimately 
returned  to  the  Guaranty  Trust  Company  because 
Klingener  ret  used  to  accept  it  or  take  up  the 
documents,  and  it  appears  to  have  been  subse- 
quently retired  by  the  appellants.   J.  E.  Baer- 


mann,  the  president  of  the  Atlantio  Export  Com- 
pany, in  his  first  affidavit  dated  the  20th  March 
1915  declares  that  the  shipment  was  made  pur. 
suant  to  a  contract  dated  the  5  th  March,  and  that 
neither  the  negotiations  preliminary  to  suoh 
contract  nor  suoh  contract  itself  contained  any 
information  that  the  goods  were  for  account  of 
anyone  other  than  Klingener.  Neither  the 
contract  of  the  5th  March  nor  the  negotiations 
preliminary  to  it  are  disclosed.  There  appear  to 
have  been  no  preliminary  negotiations  with 
Klingener.  The  contract  of  the  5th  March  must 
have  been  with  someone  else.  He  gave  the  order 
of  the  18th  Feb.  on  someone  else's  instructions, 
and  there  was  no  contract  with  him  except  such 
as  resulted  from  the  order  and  its  acceptance  by 
the  shipment  of  the  goods.  The  goods  were  not 
Bhipped  till  the  20th  March.  The  only  possible 
inference  is  that  it  was  entered  into  by  or  through 
K.  and  E.  Neumond.  There  ia  not,  as  in  other 
appeals,  any  wireless  message  connecting  Hein- 
hch  Albert  or  the  Disconto-Gesellschaft  with  the 
transaction,  but  the  date  of  the  transaction  and  the 
fact  that  it  was  controlled  by  K.  and  E.  Neumond 
and  financed  by  the  Guaranty  Trust  Company 
support  the  inference  that  it  too  was  originated 
by  the  German  Government.  If  K.  and  E. 
Neumond  were  acting  for  themselves,  it  would  he 
their  intention  that  would  determine  the  destina- 
tion of  the  goods  in  applying  the  doctrine  of 
continuous  voyage, and  as  to  their  intention  there 
is  no  evidence.  Indeed,  the  appellants'  evidence 
betrays  a  desire  to  conoeal  the  position  of  thia 
firm  in  the  matter. 

Under  all  the  circumstances,  their  Lordships 
come  to  the  conclusion,  though  with  more  hesita- 
tion in  thia  case  than  in  that  of  the  other  appeals, 
that  the  President  waa  right  in  finding  that  the 
goods  were  destined  for  the  enemy  Government. 

Tbe  remaining  point  to  be  considered  is 
whether  the  Crown  has  or  has  not  by  the  Order 
in  Council  of  the  29th  Oct.  1914  waived  it*  right 
to  the  condemnation  of  the  good*  the  subject  of 
these  appeals. 

The  Declaration  of  London  was  a  provisional 
agreement  embodying  certain  somewhat  sweeping 
changes  in  international  law.  Its  thirty-fifth 
article  in  effect  entirely  abrogate*  the  doctrine  of 
continuous  voyage  in  the  case  of  conditional  con- 
traband. Parliament  refused  to  oonsent  to  its 
ratification,  and  it  never  became  binding  on  this 
country.  It  was,  however,  by  Order  in  CoonoU 
dated  the  20th  Aug.  1914  adopted  by  His 
Majesty  for  tbe  period  of  tbe  present  war  with 
certain  additions  and  mod ifications.  By  one  of 
these  modifications  it  was  provided  that,  notwith- 
standing art.  35,  conditional  contraband,  if  shown 
to  be  destined  for  the  armed  foroes  or  a  Govern- 
ment department  of  the  enemy  State,  should  be 
liable  to  capture  to  whatever  port  the  vessel  was 
bound  or  at  whatever  port  tbe  cargo  wua  to  be 
discharged.  Thia  modification,  in  effect,  neutral- 
ised art.  35,  and  the  doctrine  of  oontinuons  voyage 
remained  as  applicable  to  conditional  contraband 
sb  it  had  been  before  tbe  order. 

The  application  of  the  doctrine  of  continuous 
voyage  to  conditional  contraband  appear*  to  have 
given  rise  daring  the  earlier  months  of  the  war  to 
certain  diplomatic  representations  oo  the  part  of 
the  United  States.  These  representations  are 
said  to  have  led  to  the  repeal  of  the  order  of  the 
20th  Ang.  1914,  and  to  the  substitution  therefor 
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of  the  Order  in  Council  of  the  29th  Oot.  1914. 
By  this  last-mentioned  order  the  Declaration  of 
London  was  again  adopted  by  Hie  Majesty  for 
the  period  of  the  present  war  with  certain 
conditions  and  modifications.  The  material  modi- 
fication, however,  now  provided  that,  notwith- 
standing art.  35  of  the  declaration,  conditional 
contraband  should  be  liable  to  capture  on  board 
a  vessel  bound  for  a  neutral  port  (1)  if  the  goods 
are  consigned  "to  order,"  or  (2)  if  the  ship's 
papers  do  not  show  who  is  "  the  consignee  of  the 
gx>d»,"or  (3)  if  they  show  *'a  consignee  of  the 
goods  "  in  territory  belonging  to  or  occupied  by 
the  enemy.  The  effect  of  the  order  is  therefore 
to  waive  the  doctrine  of  continuous  voyage  except 
in  those  cases  expressly  referred  to  in  the  modifi- 
cation. The  appellants  contend  that  none  of  the 
goods  in  question  in  these  appeals  can  be  brought 
within  any  of  the  cases  referred  to.  None  of  the 
goods  were  consigned  "  to  order."  The  bill  of 
lading,  whioh  formed  one  of  the  ship's  papers, 
showed  in  every  instance  who  was  the  consignee 
of  the  goods,  and  neither  the  bill  of  lading  nor 
any  other  of  the  ship's  papers  showed  in  any 
instance  a  consignee  of  the  goods  in  territory 
belonging  to  or  occupied  by  the  enemy. 

Their  Lordships  are  of  opinion  that  this  con- 
tention cannot  be  sustained.  It  assumes  that 
the  words  "  if  the  ship's  papers  do  not  show  the 
consignee  of  the  goods"  mean  "if  the  ship's 
papers  do  not  show  a  consignee  of  the  goods." 
But  on  this  interpretation  there  is  no  difference 
between  the  first  case  and  the  Becond,  for  a  bill 
of  lading  which  does  not  show  a  consignee  is  in 
effect  for  present  purposes  a  bill  to  order. 
Farther,  the  reason  tor  not  waiving  the  doctrine 
of  continuous  voyage  in  the  case  of  consignments 
to  order  can  only  have  been  that  in  the  case  of 
such  consignments  the  shipper  retains  the  control 
of  the  goods,  and  can  alter  their  destination  as  his 
interests  may  dictate  or  circumstances  may  admit. 
This  control  may,  however,  be  retained  by  the 
shipper,  even  if  he  consigns  to  a  named  person, 
provided  thatthe  consignee  be  bound  to  indorse  or 
otherwise  deal  with  the  bill  of  lading  as  directed 
by  the  shipper.  It  would  be  useless  to  retain 
the  doctrine  of  continuous  voyage  in  the  case  of 
consignments  to  order,  if  the  ebipper  could  escape 
the  doctrine  by  consigning  to  a  clerk  in  his  office 
and  proem  ing  the  clerk  to  indorse  his  bill.  He 
would  in  this  manner  retain  as  full  control  of  the 
goods  as  if  the  consignment  bad  been  to  order. 
It  is  impossible,  in  their  Lordships'  opinion,  to 
construe  the  order  as  an  intimation  to  neutrals 
that,  provided  they  make  their  consignment  to 
named  perbons  not  residing  in  territory  belonging 
to  or  occupied  by  the  enemy,  they  may,  in  the 
case  of  conditional  contraband,  safely  disregard 
the  doctrine  of  continuous  voyage.  If  the  order 
were  so  construed,  the  modification  of  art.  35 
would  be  absolutely  useless,  and  conditional  con- 
traband could  be  supplied  to  the  enemy  Govern- 
ment through  neutral  ports  as  freely  aa  if  the 
thirty-fifth  article  had  been  adopted  without  any 
modification  at  ail.  In  their Lordships'opinioo,  the 
words  "the  consignee  of  the  goods"  must  mean 
some  person  other  than  the  oonsiguor  to  whom  the 
consignor  parts  with  the  reel  control  of  the  goods. 
It  is  said  that  snch  a  construction  would  defeat 
the  object  in  view,  which  must  have  been  to  make 
some  concession  for  the  benefit  of  neutral  traders. 
But  even  if  construed,  as  in  their  Lordships' 


opinion  it  ought  to  be  construed,  the  effect  of  the 
order  is  to  make  a  considerable  concession. 
Under  it  merchants  in  one  neutral  country  can, 
without  risking  the  condemnation  of  their  goods, 
consign  them  for  discharge  in  the  ports  of  another 
neutral  country  to  the  order  of  buyers  or  others 
to  whom  the  principal  in  the  ordinary  course  of 
business  finally  transfers  the  control  of  the  goods. 
They  are  not  concerned  to  inquire  how  such 
buyers  or  other  persons  intend  to  deal  with 
the  goods  after  delivery.  No  intention  on  tbo 
part  of  the  latter  to  forward  the  goods  to  tbe 
enemy  Government  will  render  the  goods  liable 
to  condemnation.    This  is  no  small  concession. 

In  no  one  of  the  present  appeals  would  the 
named  consignee  have  had  any  real  control  over 
the  goods  consigned  to  him.  In  each  case  the 
named  consignee  was  a  mere  agent  for  Bomeone 
else  and  bound  to  act  as  that  someone,  whoever 
be  might  be,  should  direct.  Under  these  cir- 
cumstances their  Lordships  hold  that  the  namod 
consignee  was  not." the  consignee  of  the  goods" 
within  the  meaning  of  the  Order  in  Council. 

Eich  of  these  appeals  muBt  therefore,  in  their 
Lordships' opinion,  be  dismissed  with  costs,  tbe 
costs  of  the  petition  to  admit  tbe  supplemental 
record,  in  tbe  case  of  thojpart  cargo  ex  steamship 
Louisiana,  being  made  costs  in  that  appeal. 
Their  Lordships  will  humbly  advise  His  Majesty 
accordingly. 

Solicitors  for  the  appellants,  Botteretl  and 
Roche  ;  Thomas  Cooper  and  Co. 
Solicitor  for  the  respondent,  Treasury  Solicitor. 


fyou&t  of  lArtUSL 

Deo.  6,  7.  1917,  and  Jem,  28, 1918. 
(Before  the  Lobd  Chancellor  (Lord  Finlay) 

Lords   Dunbdin,  Atkinson,   Pauie  of 

Waddinoton,  and  Sumnbb.) 
Dominion  Coal  Company  Limitsd  ».  Mabki* 

honol  stkam8hip  company  limited,  (a) 
on  appeal  from  th>  count  of  appeal  in 

ENGLAND. 

Insurance  {Marine)  — Charter-party —  "The  war 
region  "Submarine  activity. 

By  a  supplemental  agreement  to  a  charter-party, 
the  vessel  toot  ordered  by  the  charterers  to  trade 
"in  the  war  region"  war  risk  insurance  pre- 
miums paid  by  the  owners  were  to  be  refunded  to 
them  by  the  charterers. 

In  Oct.-  1916,  while  the  vessel  was  trading  in 
American  waters,  a  German  submarine  destroyed 
in  a  few  days  six  vessels,  and  then  was  not  seen 
ayain,  within  the  area  approximate  to  that  in 
which  the  vessel  was  trading,  and  would  in  future 
be  trading,  by  the  orders  of  the  charterers.  The 
owners  .  insured  the  ship  against  war  risks,  and 
sued  for  the  premiums  to  paid. 

Held,  (the  Lord  Chancellor  (Lord  Finlay)  dissent- 
ing), that  the  words  "  in  the  war  region  "  indicated 
the  area  where  from  time  to  time  war  affected  the 
risk  which  vessels  would  run.  Although  these 
words  were  not  capable  of  a  fixed  geographical 
meaning,  nevertheless  the  circumstances  were  such 
that  it  was  reasonable  to  hold  that  at  the  time  thai 
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the  premiums  were  paid  the  ship  was  trading  in 
the  war  region,  and  the  plaintiffs  were  therefore 
entitled  to  recover. 

Per  Lord  Dunedin :  The  fact  that  underwriters  put 
on  an  extra  premium  for  war  risks  on  ships  pur- 
suing their  course  in  the  place  as  to  vAich  the 
question  arises,  though  not  in  itself  conclusive,  would 
form  an  element  of  evidence  to  be  considered. 

Decision  of  the  Court  of  Appeal  affirmed. 

Appeal  by  charterers,  the  defendants  in  the 
action,  from  an  order  of  the  Court  of  Appeal 
(Lord  Reading,  C.J.,  Bankee  and  Warrington, 
L.JJ.)  which  reversed  a  decision  of  Bailhacho,  J. 

Tho  action  was  brought  to  recover  war  risk 
preminmB  effected  with  underwriters  on  the 
steamship  Matkinonge,  which,  under  an  agree- 
ment supplemental  to  a  charter-party,  the  char- 
terers were  to  refund  to  the  owners  should  the 
former  order  the  vessel  to  trade  "in  the  war 
region."  In  Oct.  1916  the  vessel  was  ordered  to 
trade  and  was  trading  in  American  waters.  There 
was  a  sporadic  outburst  of  submarine  activity  by 
a  siugle  submarine  for  about  a  week,  six  vessels 
being  torpedoed  before  tho  submarine  disappeared. 
The  owner3  having,  on  a  cable  reaching  them  that 
a  submarine  was  doing  damage  to  ve«Eols  in  an 
area  approximate  to  where  their  vessel  wae, 
insured  her  and  sued  the  defendants  under  the 
supplemental  agreement  which  provided : 

If  the  stoamer  is  ordered  by  the  Dominion  Coal  Com* 
pan/  Limited  to  trade  in  the  war  region,  war  risk  insur- 
ance premiums  payable  by  the  owners  shall  bo  refunded 
to  them  by  the  charterers. 

Bailbache,  J.  held  that  the  incursion  of  a  single 
submarine  did  not  make  American  waters  part  of 
the  war  region,  and  he  therefore  dismissed  the 
claim,  but  assessed  the  value  of  the  ship  in  case 
a  different  view  was  taken  in  the  Court  of  Appeal 
at  HO.OOOi. 

The  plaintiffs  appealed. 

The  Court  of  Appeal  entered  judgment  for  the 
plaintiffs  for  the  sum  of  1765Z.  15s.  6<i.  (being  the 
premiums  based  on  the  value  of  the  ship  as  found 
by  the  judge  at  the  trial)  with  costs. 

The  charterers  appealed. 

Leek,  K.C.  and  B.  A.  Wright,  K.C.  for  the 
appellants. 

Qretr,  K.C.  and  Greaves-Lord  for  tho  respon- 
dents. 

After  consideration  the  House,  tho  Lord  Chan- 
cellor  (Lord  Finlay)  dissenting,  by  a  majority 
dismissed  the  appeal. 

The  Lord  Chancellor  (Lord  Finlay.)— 
This  case  raises  an  interesting  question  as  to 
what  constitutes  "  the  war  region "  for  the 
purposes  of  an  agreement  relating  to  the 
chartering  of  a  steamship. 

The  documents  constituting  the  contract  are 
two:  the  charter-party  dated  4th  Nov.  1909, 
and  a  memorandum  of  agreement  of  23rd  Oct. 
1915. 

By  the  charter-party,  Messrs.  Roberts,  of 
Liverpool,  agreed  to  let,  and  the  appellants 
agreed  to  hire,  a  vessel  to  bo  built,  lor  eeven 
consecutivo  Si..  Lawrence  seasons,  commencing 
with  Spring  1912  to  be  "employed  in  any  safe 
trade,  St.  Lawpiuce,  Black  Sea,  and  Baltic  Sea 
excluded  out  of  seatou,"  and  it  was  provided 
that  the  owners  should  pay  for  the  insurance 
of  the  vessel.  The  vessel,  the  Matkinonge,  was 


built  and  was  employed  under  this  charter-party. 
Tho  vessel  was  subsequently  transferred  by 
Messrs.  Roberts  to  the  MaskinonRO  Steamship 
Company  Limited,  and  thereafter  the  me- 
morandum of  agreement  of  23rd  Oct  1015 
supplemental  to  the  charter  was  entered  into 
between  Messrs.  Roberts,  the  Maskinonge  Steam- 
ship Company,  and  the  Dominion  Coal  Company, 
by  which  Messrs.    Roberta    assigned   to  the 


onge  Steamship  Company  all  their  rights 
under  this  charter-party,  while  the  Dominion 
Coal  Company  released  Messrs.  Roberta  and 
accepted  the  responsibility  of  the  Maskinougo 
Steamship  Company  instead  in  respect  of  tho 
charter-party.  It  wae  further  agreed  that, 
instead  of  trading  for  consecutive  aeaeons,  the 
vossel  should  trade  for  the  Dominion  Coal 
Company  for  six  consecutive  years,  and  tho 
Dominion  Coal  Company  agreod  to  vary  the 
conditions  of  tho  charter-party  by  increasing  tho 
hire-money  and  by  accepting  the  clause  upon 
wbioh  this  action  is  brought.  That  clause  rami 
aa  follows:  "If  the  steamer  is  ordered  by  th« 
Dominion  Coal  Company  Limited  to  trade  in  the 
war  region  war  risk  insurance  premium  payable 
by  the  owners  shall  be  refunded  to  them  by  the 
charterers." 

The  vessel  was  accordingly  worked  under  the 
charter-party  as  varied. 

This  action  was  commenced  on  the  2-lth  Nov; 
1916  by  the  owners  (the  respondents)  against  the 
appellants  (the  charterers)  to  recovor  the  premium 
for  war-risk  insurance  paid  by  the  owners.  It 
was  alleged  in  the  third  of  the  points  of  claim 
that  "the  steamer  was  in  or  about  Oct.  1915 
ordered  by  the  defendant*  to  trade  between 
Sydney  (Cape  Breton),  Halifax,  and  Boston,  all 
of  which  ports  are  situated  in  the  war  region,  or 
in  the  alternative  trading  between  such  ports 
necessitated  the  steamer's  trading  in  the  war 
region."  The  case  wus  tried  before  Bailhache,  J., 
who  decided  in  favour  of  the  defendants  (the 
present  appellants),  but  his  judgment  was 
reversed  by  tho.  Court  of  Appeal,  who  held  that 
the  vessel  had  been  ordered  to  trade  within  the 
war  regie n. 

The  facta  lie  in  small  compass.  The  vessel 
was  employed  in  the  coal  trade,  running  between 
Sydney  (C.B.),  Halifax,  and  Boston.  On  the 
8th  Oct.  1916  a  Gorman  aubmarino,  in  the  course 
of  a  short  space  of  time,  torpedoed  and  sauk  five 
Hteamships,  threo  of  them  British  and  two 
neutral,  at  spots  marked  on  the  chart  pot  in 
evidence,  which  are  all  in  the  vicinity  of  the 
Nantucket  Lightship.  There  was  no  repetition 
of  outrages  of  thiB  description  in  the  waters  on 
the  east  coast  of  North  America.  It  appears  to 
be  probable  that  the  destruction  of  these  veasols 
was  the  work  of  a  German  submarine,  which, 
after  making  its  way  across  the  Atlantic  and 
spending  some  little  time  in  a  United  States  port, 
was  on  its  way  back  to  European  waters.  The 
outrage  was  an  isolated  one,  but  the  effect  of  it 
was  to  produce  a  scare  and  to  send  up  the 
premium  for  insurance  in  North  American  waters 
on  the  east  coast  very  largely  for  two  or  three 
wonks. 

On  the  9th  Oct.  the  respondents  enquired  by 
cable  of  the  appellants  what  was  the  probable 
future  employment  of  the  Matkinonge,  and  the 
appellants  on  the  same  day  replied  that  the 
proposed  future  employment  wae  "coasting  trade 
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The  Bteamship  was  already 
against  war  risks  by  the  respondents 
a  policy  of  the  6th  Jane  1916  for  six 
months  in  the  torn  of  30,2402.  at  20*.  per  cent 
On  receipt  of  the  appellants'  cable  the  respon- 
dents effeoted  a  farther  insurance  against  war 
risks  in  the  sum  of  120,0001.  from  the  10th  Oct 
1916  to  the  9th  Jan,  1917,  at  21.  per  cent. 

The  movements  of  the  Mcukinonge  between  the 
3rd  Oct.  and  the  15th  Nov.  1916  are  in  evidence, 
and  from  time  to  time  took  ber  to  Boston  and 
back  from  Boston  to  Halifax  and  Oape  Breton. 
Her  rente  on  tbete  voyages  would  oe  within 
about  100  mileB  of  the  Nantucket  Lightship,  a 
distance  which  coold  be  travelled  by  a  submarine 
in  a  few  hours.  Before  the  sinkings  of  British 
and  neutral  vessels  on  the  8th  Oct.  the  Mcuki- 
nonge bad  passed  on  this  route  on  her  voyage 
from  Boston  to  Sydney,  3rd  to  5th  Oct.  After 
the  8th  Oct.  she  did  not  again  traverse  it  till  her 
voyage  from  Sydney  (O.B.)  to  Boston,  between 
the  18th  and  21st  Oct.,  and  thereafter  on  voyages 
25th  to  27th  Oct,  28th  to  31st  Oct,  and  3rd  to 
5th  Nov.  As  there  were  no  other  torpedo  out- 
rages in  these  waters  tho  scare  died  away  in 
some  two  or  three  weeks,  though  it  is  stated 
that  the  premiums  did  not  go  down  quite  to 
the  point  at  which  they  had  been  before  the 
8th  Oot 

The  action  was  brought  to  recover  a  propor- 
tionate part  of  the  premiums  on  the  current 
policy  and  the  whole  of  the  premiums  on  the  new 
policy.  No  question  now  arises  as  to  the  amount. 
Bailhache,  J.  found  that  the  value  of  the  steam- 
ship for  the  purpose  of  insurance  was  110,0002 , 
and  the  rate  at  which  the  respondents  insured 
was  that  current  on  the  10th  Oct  1916.  The  appel- 
lants, while  contesting  liability  altogether,  did  not 
raise  any  point  as  to  a  possible  distinction  between 
the  current  policy  and  the  new  one.  Bailhache,  J. 
gave  judgment  for  the  appellants  (defendants) 
dismissing  tho  action,  but  in  the  Court  of  Appeal 
judgment  was  given  for  the  respondents  (plain- 
tiffs) for  17651!  18s.  6d.,  110.000Z.  being  taken  as 
the  value. 

It  was  contended  for  the  appellants  at  the  bar 
of  this  House  that  "  the  war  region  "  in  the  clause 
of  the  supplemental  agreement  of  23rd  Oct.  1915 
denoted  the  region  in  which  war  was  raging  'at 
that  date,  anrl  as  it  was  admitted  that  the  waters 
on  the  North  American  coast  hero  in  question 
were  not  within  the  war  region  as  it  then  existed, 
it  was  claimed  that  the  appeal  must  succeed.  I 
am  nnable  to  accept  this  contention ;  it  appears 
to  me  that  "  the  war  region  "  means  any  region 
which  from  time  to  time  answers  the  description, 
whether  larger  or  smaller  than  it  was  in  Oct.  1915, 
and  that  it  is  impossible  for  the  purposoB  of  this 
clause  to  confine  "the  war  region"  within  the 
limits  which  existed  at  the  date  of  the  supple* 
mental  agreement. 

The  case,  then,  is  reduced  to  this— Were  the 
waters  in  whioh  the  Uatkinonge  was  trading  part 
of  the  war  region  during  the  last  two  or  three 
weeks  of  Oot  1916  ?  In  my  opinion,  in  order  to 
come  within  these  words,  the  waters  in  question 
must  be  within  a  region  in  which,  hostilities  are 
carried  on  at  the  time  in  point  of  fact.  No 
apprehension,  however  reasonable,  would  make  it 
a  war  region  if  in  reality  it  is  not  so.  The  mere 
fact  that  premiums  have  gone  up  because  it  is 

are  the  scene  of 


like  operations  will  not  make  them  parjt  of  the 
war  region  if  this  belief  is  erroneous. 

I  agree  with  Bailhache,  J.  when  he  says  "  I  am 
going  to  take  the  words  as  they  stand,  and  it 
oeems  to  me  quite  clear  that  suoh  an  incursion  by 
one  submarine  as  I  have  described  does  not  make 
the  waters  between  Gape  Breton  and  Boston  '  the 
war  region.'"  One  isolated  outrage  of  this 
inscription  docs  not  constitute  a  war  region. 
The  submarine  would  appear  to  have  been  merely 
passing  through  on  her  return  voyage.  She  did 
not  cruise  in  these  waters,  and  there  were  no 
continuous  or  systematic  operations.  If  some 
tuoh  operatic  ns  had  been  carried  on,  these 
waters  would  for  the  time  have  become  part 
of  tb4  war  region,  although  the  precise  limits 
to  which  it  would  extend  might  be  difficult  of 
definition. 

If  I  rightly  followed  the  argument  for  the 
respondents,  it  was  that  the  outrage  on  the 
8th  October  gave  rise  to  a  reasonable  appre- 
hension that  these  waters  had  become  the  scene 
of  hostile  operations  and  that  the  repetition  of 
each  acts  was  consequently  to  be  expected.  It 
was  urged  that  the  two  things,  the  outrage  and 
the  consequent  apprehension,  taken  together 
made  tho  waters  part  of  the  war  region.  I 
cannot  accede  to  this  argument  A  rise  of 
premium  against  war  risks  in  particular  waters 
in  consequence  of  erroneous  information  that 
German  submarines  were  operating  there  would 
not  make  them  part  of  the  war  region.  How 
could  such  a  rise  of  rates  have  this  effect,  because 
it  was  occasioned  by  the  occurrence  of  an  isolated 
hostile  act.  not  sufficient  in  itself  to  make  a  "  war 
region"  P  In  the  present  case  such  apprebonsions, 
however  reasonable  at  the  time,  proved  to  be 
unfounded.  It  may  have  been  a  perfectly  right 
and  prudent  thing  for  the  respondents  to  effect 
tho  additional  insurance,  but  they  can  recover 
the  premium  from  tho  appellants  only  if  the 
latter  had  sent  the  vessel  to  what  was  in  fact 
part  of  the  war  region.  The  question  must  turn 
on  what  was  done  on  the  8tb.  If  the  sinking  of 
the  five  vessels  was  sufficient  to  constitute  a  war 
region,  the  respondents  are  right  If  it  was  not 
sufficient  as  Bailhache,  J.  held,  I  cannot  see  how 
the  existence  of  apprehensions  in  consequence  of 
the  outrage  helps  the  respondents'  case. 

The  Lord  Onief  Justice,  in  the  course  of  his 
judgment,  relies  upon  the  fact  that  the  insurance 
market  took  the  view  that  the  war  region  had 
been  extended  from  Europe  to  the  coast  of  North 
America.  Butif  I  am  right  in  thinking  that  the 
question  whether  the  war  region  haB  extended  to 
the  coast  of  North  America  is  one  of  fact,  no 
amount  of  belief,  however  reasonable,  will  supply 
the  absence  of  the  facta  necessary  to  constitute 
a  war  region.  I  do  not  think  it  is  accurate  to 
say,  as  Bankes,  L.J.  says,  that  what  the  parties 
were  ccntracting  about  was  some  circumstance 
whioh  would  necessitate  the  payment  of  abnormal 
or  exceptional  premiums  for  insurance  against 
war  risks.  They  were  contracting  about  the 
existence  of  one  particular  circumstance,  and  one 
only,  whioh  would  have  that  effect,  namely— the 
vessel's  being  ordered  to  "the  war  region."  A 
war  region  is  not  oonstitnted  by  the  enforcement 
for  it  of  exceptional  war  rates,  as  this  may  be 
due  to  a  misapprehension  of  the  facts,  as  was  the 
case  here.  If  the  parties  to  the  contract  had 
to  provide  that  the  charterers  should 
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pay  any  sooh  abnormal  or  exceptional  premiums, 
they  would  bare  aaid  so. 

In  my  opinion,  the  judgment  of  Bailbacbe,  J. 
should  be  restored. 

Lord  Dunbdiw.— - The  war  region  must,  in  my 
opinion,  indicate  the  region  where  from  time  to 
time  war  affected  the  risk  that  ahipe  would  ran. 
There  is  no  attempt  at  definition  by  means  of  a 
map  or  geographical  description,  and  it  is  evident 
that  the  phrase  neither  has  nor  had  at  the  time 
of  the  contract  any  fixed  geographical  meaning. 
If  that  be  so,  then  I  see  no  means  of  settling 
what  is  the  war  region  except  to  say  that  it  is 
that  region  which,  in  the  opinion  of  reasonable 
men,  would  be  from  time  to  time  so  designated. 
The  fact  that  underwriters  pat  on  an  extra 
premium  for  war  risks  on  ships  pursuing  their 
coarse  in  the  place  aa  to  which  the  question 
arises  would  not  be  in  itself  conclusive,  bat  it 
woald  form  an  element  of  evidence. 

In  the  circumstances  here,  looking  to  the  fact 
that  the  premiums  were  increased  and  to  the 
comparatively  small  distance  between  the  scene 
of  the  sinkings  by  torpedo  and  the  route  of  the 
▼esse!,  I  think  a  reasonable  man  would,  at  the 
time  that  the  policy  was  taken,  have  called  this  a 
war  region. 

I  agree  with  the  Court  of  Appeal. 

Lord  Atkinson. — The  purport  and  defects  of 
the  contract  entered  into  between  the  parties 
have  already  been  stated,  and  it  is  not  necessary 
to  repeat  them. 

Under  the  provisions  of  the  agreement,  dated 
the  23rd  Oot.  1915,  the  appellants  had  power  to 
trade  with  the  steamer  where  they  pleased.  From 
the  list  of  sailings  furnished,  it  appears  that 
from  Nor.  1915  to  the  8th  Oct  1916  they 
traded  with  the  Teasel,  at  first,  mainly  from 
Sidney,  C.B.,  to  Montreal  and  Halifax.  Daring 
the  latter  end  of  Dec.  1915  and  np  to  the 
]5th  Feb.  1916,  between  Sidney  and  Boston. 
From  this  date  to  the  7th  Aug.  1916  between 
Sidney,  aforesaid,  Montreal,  and  Quebec  and 
from  the  latter  date  till  the  8th  Oct.  1915  mainly 
between  Canadian  ports.   With  the  exception  of 
four  or  five  trips  to  Boston,  the  vessel  was  all  the 
time  engaged  in  the  coasting  trade,  never  going 
further  south  than  Boston.   It  was  not  disputed 
that  up  to  Oct.  1916  the  operations  of  German 
ships  of  war,  and  submarines,  Ac  against  the 
mercantile  marine  of  England,  her  Allies,  and 
European  neutrals  was  mainly  confined  to  Euro- 
pean waters.   On  the  8th  Oct.  1916  one  or  more 
German  submarines  sunk  by  torpedoes  or  gun- 
fire five  vessels  within  a  radius  of  twenty  miles 
from  the  Nantucket    Lightship.     The  most 
southern  point  to  which  the  Maskinongt  steam- 
ship, in  her  trips  to  Boston  reached  was  about 
100  miles  from  the  scene  of  these  attacks,  and  it 
was  proved  at  the  trial  that  submarines  capable 
of  crossing  the  Atlantic,  as  these  submarines  did, 
would  traverse  this  distance  in  about  seven  hours. 
On  the  9th  Oct  1916  the  owners  sent  to  the 
charterers  a  telegram  in  the  following  words : 
"  Please  cable  latest  position  of  Matkinonge,  also 
probable  future  employment,  accoant  war  insur- 
ance," to  which  the  charterers  replied  as  follows  : 
"  Mcukinonge,  Halifax,  future  employment  pro- 
posed coasting  trade  as  before."   The  ownere  had 
insured  the  vessel  against  war  risk  from  the 
1st  J  urn  to  the  1st  Dec.  1916  in  the  sum  of 


30,2402.  at  20*.  per  cent  On  the  10th  Oct..  two 
days  after  the  sinking  of  the  ships  near  Nan- 
tucket Lightship  they  insured  her  in  the  increased 
Bum  of  120,0002.  from  noon,  on  the  10th  Oct.,  till 
noon,  on  the  9th  Jan.  1917,  at  22.  per  cent.,  plot 
stamp-duty  and  brokerage,  amounting  in  all  to 
25352.  On  the  12th  Oct.  1916  they  demanded 
this  sum  from  the  charterers  together  with  a  sum 
of  801.  19«.  104.,  the  proportion  of  the  coat  of  the 
first  insurance,  2852.  7(2.  in  respect  of  the  period 
from  the  10th  Oot  1916  to  the  1st  Deo.  1916. 
The  question  for  decision  is,  are  the  appellants 
liable  to  pay  both  or  either  of  these  same.  It 
was  proved  in  evidence  that  directly  on  the  new* 
of  the  sinking  of  the  ships  at  the  Nantucket 
Lightship  coming  to  Lloyd's  the  effect  was  that 
the  rates  of  insurance  went  up  to  four  or  five 
times  what  they  had  been  theretofore.  The  scare 
lasted  for  about  a  fortnight  or  three  weeks,  then 
people  began  to  get  into  a  more  sober  frame  of 
mind,  and  rates  were  lowered,  nor  had  any  vessels 
been  sank  on  this  coast  since.  Bailhache,  J. 
valued  the  ship  at  110,0002. 

How  is  one  to  determine  what  is  a  "  war 
region  "  within  the  meaning  of  this  agreement  ? 
If  it  means  an  expanse  or  superficial  area  of  the 
seas  where  the  destructive  engines  of  the  enemy 
operate  it  may  vary  altogether  in  position  from 
time  to  time,  expand,  contract  or  decrease  to  a 
vanishing  point,  therefore  it  cannot  possibly  mean 
in  this  agreement  the  region  which  happens  to  be 
a  war  region  at  the  date  of  the  agreement  and 
none  other.   Saoh  a  construction  would  reduce 
the  provision  to  an  absurdity.   It  must  I  think, 
refer  to  the  region  which  may  from  time  to  time 
become  a  war  region,  the  object  of  the  clause 
being  to  require  the  charterers  to  pay  the  increased 
premium  if  they,  having  control  of  the  ship, 
shonld  order  her  to  sail  through  waters  where  the 
danger  of  hostile  attack  probably  awaited  her.  I 
do  not  think  a  region  can  be  deemed  to  be  a  war 
region  simply  because  underwriters  at  Lloyd's 
demand  high  rates  for  insuring  against  war  risks 
on  vessels  sailing  through  it,  nor,  having  regard 
to  the  speed  and  range  of  so bnarines,  aeroplanes, 
and  mine-layerr,  can  it  be  con6ned  to  the  par- 
ticular spot  or  spots  at  which  attacks  by  hostile 
war  craft  on  mercantile  vessels  have  been  made 
or  the  immediate  vicinity  of  suoh  spots.  It 
must,  I  think,  for  the  purposes  of  suoh  a  case  as 
this,  mean  an  area  of  the  sea  in  which  men  of 
reasonably. balanced  mind  acquainted  with  mari- 
time affairs  would  reasonably  apprehend  that  a 
fihip  traversing  it  would  be  subjected  to  hostile 
attack  by  the  enemy's  submarines,  aeroplanes, 
ships  of  war,  privateers,  mines  or  other  engines 
and  instruments  of  war.   It  is  impossible  to  fix 
and  dotermine  as  a  fact  over  what  precise  area  of 
the  sea  the  danger  of  hostile  attack  existed.  A 
reasonable  apprehension  means  an  apprehension 
based  on  reasonable  grounds,  just  as  a  reasonable 
belief   means  a  belief  formed  on  reasonable 

E rounds,  and  while  the  fact  that  underwriters  at 
lord's  charge  largely  higher  rates  for  insuring 
against  war  risks  ships  voyaging  through  a 
certain  area  of  the  sea  is  not  enough  per  se,  in 
n>7  judgment,  to  make  that  area  a  war  region,  it 
is  a  vital  matter  to  bo  taken  into  account  in 
determining  whether  or  not  the  grounds  for 
the  apprehension  of  danger  are  reasonable  in 
character.  It  is  an  element  going  to  prove  they 
I  are  such. 
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In  any  given  caae  it  is  for  the  person  relying 
on  a  certain  area  of  the  sea  being  a  war  region  to 
endeavour  to  prove  the  facte  which  he  alleges 
Ehow  that  reasonable  grounds  for  the  appre- 
hension of  hostile  attacks  by  such  persons  as  I 
have  mentioned  existed  at  the  material  time.  It 
ib  for  the  tribunal  before  which  tho  case  comes  to 
decide  whether  the  grounds  proved  to  exist  are,  in 
its  judgment,  reasonable  in  character,  just  aa  in 
an  action  for  malicious  prosecution  it  is  for  the 
court  to  determine  whether  the  facts  found  by 
the  jury  constitute  reasonable  and  probable  cause 
for  the  prosecutor's  belief  and  action.  The 
person  relying  upon  those  grounds  must  of 
course  himself  bend  fide  believo  in  their  existence 
and  character,  at  the  material  time,  that  is  the 
timo  when  he  takes  action  upon  them.  In  the 
present  case  the  10th  Oct.  1916  the  date  of  the 
policy  of  insurance.  In  my  view  there  was,  proof 
that  reasonable  grounds  existed  upon  that  day 
for  the  apprehension,  by  such  a  class  of  person 
as  1  have  mentioned,  that  in  the  area  to  be 
traversed  by  the  Maskinonge  in  her  journeying 
to  and  from  Sidney  to  Boston  and  back  again 
along  the  sea  coast  of  Canada  and  the  United 
States  she  would  be  in  danger  of  being  attacked 
and  sunk  or  injured  by  enemy  engines  and 
instruments  of  war  Bach  as  I  have  described. 
If  so,  that  area  was  in  my  view  a  war  region 
within  the  meaning  of  the  agreement  of  the  15th 
Oct.  1915;  and  as  it  is  quite  evident  from  the 
action  tbe  owners  took  in  at  once  expending  such 
a  large  sum  of  money  to  insure  their  ship  that 
they  honestly  believed  in  the  existence  of  these 
dangers,  I  think,  they  are  entitled  to  recover  the 
sums  awarded  to  them.  In  my  opinion,  therefore, 
the  conclusion  at  whioh  the  Court  of  Appeal 
arrived  was  right,  and  the  appeal  should  be 
dismissed  with  costs. 

Lord  Parker  of  Waddington. — I  cannot 
bring  myself  to  believe  that  the  "war  region" 
referred  to  in  clause  B  of  the  supplemental 
agreement,  the  provisions  of  whioh  were  to  be  in 
force  for  many  years,  was  intended  by  the  parties 
to  be  ascertained  once  for  all  when  the  agreement 
was  executed.  Such  a  construction  would  go  far 
to  frustrate  the  object  with  which  clause  B  was 
obviously  framed.  The  extent  of  the  area  referred 
to  must,  in  my  opinion,  be  ascertained  from  time 
to  time  as  and  when  the  owners  of  the  vessel 
assert  their  rights  under  the  clause. 

What  then  does  the  expression  "  war  region  " 
mean  ?  It  cannot  be  confined  to  those  particular 
portions  of  tbe  high  seas  in  which  there  have 
been  actual  operations  of  war.  There  are  many 
parts  of  the  English  Channel  in  whioh  there  have 
been  no  suoh  operations,  and  yet  no  one  could 
doubt  that  the  whole  channel  was  within  the  war 
region.  There  have  been  operations  of  war  as 
far  away  as  the  Falkland  Islands,  and  yet  no  one 
would  now  contend  that  the  Falkland  Islands  are 
within  tbe  war  region.  The  reason  is  clear. 
Operations  of  war  may  under  existing  circum- 
stances be  reasonably  apprehended  in  any  part 
of  toe  English  Channel,  but  not  in  the  seas 
which  surround  the  Falkland  Islands.  It  is  thus 
impossible  to  specify  at  any  moment  what  waters 
are  within  and  what  outside  the  "  war  region " 
without  taking  into  account  the  element  of  reason- 
able apprehension.  Whether  at  any  moment 
there  is  such  a  reasonable  apprehension  most 
depend  upon  all  the  circumstances  of  the  case. 
Vol.  XIV,  N.  8. 


The  fact  that  hostile  operations  have  occurred  in 
tho  neighbourhood  may  be  material ;  their  cessa- 
tion or  discontinuance  may  be  material.  The 
views  taken  by  shipowners  as  to  what  their  own 
interests  requiro  may  be  material,  as  also  the 
current  insurance  rates.  It  is  impossible  to  give 
an  exhaustive  list  of  the  circumstances  whioh  may 
be  material,  and  I  shall  not  attempt  to  do  so.  I 
will  content  myself  with  saying  that  the  circum- 
stances in  the  present  case  at  all  material  were, 
in  my  opinion,  such  that  submarine  activity  along 
the  North  American  coast  betwieu  tho  mouth  or 
the  St  Lawrence  and  Boston  might  be  reason- 
ably apprehended,  and  that  no  prudent  shipowner 
could  be  advised  to  leave  bis  vessel  engaged  in 
trade  along  that  ooafct  to  remain  uninsured  against 
the  ribks  thereby  entailed.  Granting  this,  it 
appears  to  me  that  a  vessel  so  engaged  would 
within  tho  meaning  of  clause  B  bo  engaged  in  tho 
"  war  region." 

For  these  reasons  I  think  the  appeal  fails. 

Lord  Sumner.— I  agree.  The  words  "  in  the 
war  region  "  do  not  mean  merely  in  the  war  region 
as  it  was  in  1915,  at  the  date  of  the  agreement  in 
question.  This  would  defeat  the  objeot  of  the 
clause,  for  it  would  tie  down  the  parties  at  the 
beginning  of  a  long  running  contract  to  the  state 
of  things  then  existing,  although  in  its  nature 
that  state  of  things  must  change  from  time  to 
time.  Nor  can  a  broad  line  be  drawn  between 
North  American  waters,  in  which  the  ship  had 
so  far  been  trading,  and  other  regions,  mostly 
European,  called  for  brevity  "the  war  region/' 
This  would  make  a  new  contract.  Again.  I  cannot 
concur  in  the  language  of  Bankee,  L. J.  "  War 
region  is  the  region  in  which  exceptional  war 
rates  are  enforced  by  underwriters;  that  is  the 
war  region  for  this  purpose  and  the  purpose  the 
parties  were  contracting  about."  I  think  this 
exaggerates  and  misconceives  the  relevance  of 
the  rates  of  premium  charged  after  the  events  in 
question. 

"The  war  region"  is,  in  my  opinion,  the 
region  which  from  time  to  time  is  the  region  of 
war.  Whether  the  ship  comes  to  the  war  or  the 
war  to  the  ship  does  not  matter.  The  question 
is  whether  the  charterers'  order  to  trade,  given 
in  their  telegram  of  the  9th  Oct  1916 — namely, 
"future  employment  proposed  coasting  trade  as 
heretofore,"  ordered  the  steamer  into  any  waters, 
which  wero  then  part  of  the  war  region.  1  agree 
that  mere  fear  that  the  war  would  shortly  extend 
or  mere  mistaken  belief  that  the  war  had  already 
extended  to  snch  waters  would  not  suffice.  Some 
actual  acts  of  war,  affecting  the  waters  referred 
to,  are  necessary,  but  the  events  of  the  8th  Oct. 
were  enough  for  the  purpose.  On  them  alone  it 
might  properly  have  been  said  "  the  war  has  now 
extended  to  North  American  waters."  So  far  as 
we  now  know,  Bpeaking  after  the  event,  there 
were  no  further  acta  of  war  in  those  waters  after 
the  8th  Oct,  but  this  does  not  in  my  opinion, 
affect  the  conclusion.  At  the  time  no  one  oould 
prudently  have  affirmed  that  this  would  be  so.  It 
is  the  first  occurrence  of  the  kind  that  is  crucial. 
It  is  this  that  sets  persons  interested  promptly 
in  motion.  Ships  must  be  covered  and  premiums 
raised  forthwith  in  view  of  the  appearance  of 
this  new  peril.  The  parties  to  this  contract 
most  have  known  that  in  suoh  an  event  the  ship- 
owner must  immediately  revise  his  insurance,  and 
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L.  T.  Rep.  315 ;  (1916)  2  A.  C.  397)  Lord 
Loreburn,  though  agreeing  with  Lord  Buck- 
master,  L.C.  and  Lord  Parker  that  the  charter 
in  that  case  [did  not  determine  when  the  ship  was 
requisitioned,  yet  concurred  with  Lords  Atkinson 
and  Haldane  {thus  making  a  [majority)  in  holding 
that  the  doctrine  of  commercial  frustration  applies 
to  c  time  charter.  The  doctrine,  therefore,  applies 
to  a  time  charter. 

In  the  first  appeal,  by  a  time  charter-party,  dated 
the  16<A  March  1916,  a  vessel  was  chartered  for  not 
less  than  twelve  months  from  the  29th  March  19X5, 
at  a  hire  payable  monthly.  The  vessel  was 
requisitioned  on  the  30th  Oct.  1915  by  the 
Admiralty.  The  charterers  paid  hire  up  to  the 
ZQth  Oct.  1915  only.  The  chartered  owners  sued  to 
recover  hire  under  the  charter  party  up  to  the 
29th  March  1916,  less  hire  at  a  lower  rate  received 
by  them  from  the  Admiralty.  The  charterers 
pleaded  that  Vie  charter-party  had  been  determined 
by  the  requisition. 

In  the  second  case,  by  a  charter -party,  dated 
the  2nd  Oct.  1915,  a  ship  was  let  on  hire  at 
a  monthly  rate  until  the  19th  Nov.  1916.  There 
was  an  exceptions  clause  which  included  restraints 
of  princes,  but  there  teas  no  provision  for  cesser  of 
hire  in  respect  of  interruption  of  service  due  to 
that  exeeption.  On  the  22nd  July  1916  the  ehip 
was  requisitioned  by  the  Admiralty,  and  the 
requisition  continued  until  after  the  19th  Nov. 
1916,  the  rate  of  hire  payable  by  the  Admiralty 
being  less  than  that  payable  under  the  charter, 
party. 

Held,  in  both  cases,  that  the  requisition  had  frus- 
trated the  adventure,  and  the  charterers  were  not 
liable  for  the  hire  after  the  dale  of  the  requisition. 

Tamplin  Steamship  Company  Limited  t>.  Anglo- 
Mexican  Petroleum  Products  Company  Limited 
(sup.)  discussed. 

Decisions  of  Sankey,  J.  (infra)  and  of  Bailhache  J, 
(ante,  p.  18;  116  L.  T.  Rep.  414  ;  (1917)  2  K.  B. 
78)  affirmed. 

The  two  appeals  raised  substantially  the  same 
point,  and  were  heard  together. 

CounTi88  of  Warwick  Stbamship  Compart 
Limited  v.  Lb  Nickel  Socibti  Anonyms. 


could  not  rest  content  to  ran  the  risk  with, 
limited  cover,  if  such  was  bis  position,  as  in  fact 
it  wu,  while  be  waited  to  see  whether  this  eab- 
marine  activity  was  what  is  called  "  sporadic  "  or 
not.  I  think  they  must  be  taken  to  have  con- 
tracted with  referenoe  to  this  obvious  business 
necessity.  The  evidence  shows  that  what 
was  done  waa  reasonable.  The  news  at  once 
multiplied  the  premium  rate.  Tbe  shipowners 
at  once  paid  large  additional  premiums.  No 
one  bae  been  called  to  question  the  prudence 
or  the  necessity  of  their  course.  I  infer  from 
these  circumstances,  what  is  fairly  obvious  in 
itself,  that  tbe  significance  of  the  events  of  the 
8th  Oot.  was  not  limited  to  that  day,  bat  applied 
to  a  substantial  further  period.  No  question  has 
been  argued  sa  to  the  lesgtb  of  tbe  period  for 
which  the  shipowners  took  out  their  extra  war- 
risk  cover. 

There  remain  1  the  area  of  this  extension  of  the 
war  region.  Nantucket  Lightship  was  100  miles 
from  the  nearest  point  on  tne  Maskinonge,i  then 
trading  route.  Doee  that  fact  place  her  trading 
outside  the  war  region  P  I  think  not.  The 
limit  of  the  extension  of  the  war  region,  oansed 
by  tbe  event  of  tbe  8th  Oct.,  is  not  confined  to 
the  actual  area  of  the  naval  action.  The  Maikin- 
onge's  voyage  lay  well  within  the  submarine's 
radius  of  action  after  quitting  the  Nantucket 
Lightship,  whether  she  were  to  undertake  another 
commerce  raid  or  to  make  for  a  German  port 
on  a  course,  which  would  leave  tbe  waters  in 
which  that  ship  traded,  at  no  considerable 
distance  on  her  port  hand.  In  either  case  they 
would  offer  farther  fields  of  action  by  no  means 
nnattraotive.  There  was  evidence  that  competent 
persons  expected  her  to  appear  shortly  off 
Halifax.  This  being  to,  I  do  not  think  that 
the  Maskinonge't  trading  route  can  be  said  to 
have  lain  ontside  the  war  region  on  and  after  the 
9th  Oot,  and  the  appeal  fails. 

Solicitors  for  the  appellants,  William  Crump 
and  Bon. 

Solicitors  for  tbe  respondents,  O.  H.  Walker 
and  Tree,  for  Weightman,  Tedder,  and  Co., 
Liverpool. 


Jhyrtnu  Court  &  $ttMatare. 
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COURT  OF  APPEAL. 

Oct.  25  and  26,  1917. 

(Before   Pickpobd   and  Bankks,  L.J  J.  and 

Saboamt,  J.) 

Countess  of  Warwick  Steamship  Company 
Limited  v.  Lb  Nickel  Societe  Anonyms. 

AhqloNorthbbn  Trading  Company  Limitod 
v.  Emltn,  Jones,  and  Williams,  (a) 

APPBAIB  PROM  TBE  KINGS  BENCH  DIVISION. 

Ship  —  T ime  charier- party  —  Hire — Rcquitition  of 
ship  by  Admiralty— Restraint  of  princes — Frus 
trution  of  commercial  adventure. 

In  Tamplin  Steamship  Company  Limited  v. 
Anglo-Mexican  Petroleum  Products  Companv 
Limited  (13  Asp.  Mar.  Law  Cos.  467;  115 

(«)  Iteiiorud  t>>  Eiiwaiiu  J.  M.  Cuafum.  Kmj..  B*rrl§lor  nt-Uw. 


The  facts  appear  sufficiently  from  the  judg- 
ment of  Sankey,  J. 

March  23,  1917.— Sankby.  J.— The  plaintiff  s 
claim  is  for  10,257/.  Is.  8i.,  the  balance  of  hire 
alleged  to  be  due  in  respect  of  a  time  charter- 
party  of  tbe  steamship  South  Pacific,  dated  the 
16th  March  1915.  Tbe  charter  was  for  a  period 
of  about,  bat  not  less,  than  twelve  calendar 
months  from  the  date  upon  which  the  vessel  waa 
placed  at  the  disposal  of  the  defendants,  and  the 
rate  of  hire  was  4387*.  per  month  payable  in 
London  in  advance. 

The  Bouth  Pacific  was  placed  at  the  disposal  of 
the  defendants  on  the  29th  Marob  1915,  bat  at 
the  beginning  of  October  she  was  requisitioned 
by  tbe  Admiralty,  and  was  in  fact  banded  over  to 
them  at  the  end  of  that  month,  if  ben,  by  a  docu- 
ment dated  the  30th  Oot,  si  good  by  tbe  master 
and  tbe  defendants'  agents,  it  was  mutually 
agreed  that  "  the  steamer  South  Pacific  was  re- 
delivered to  owners  under  time  charter  on  thbj 
date,  and  that  the  amount  of  bankers  then  on 
board  was  45  tons.  .  .  ."  It  will  thus  be 
seen  that,  at  the  time  of  tbe  requisitioning,  five 
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months  were  doe  to  run  on  the  charter.  The 
defendants  contend  (1)  that  the  requisition  pot 
an  end  to  the  contract,  because  it  frustrated  the 
joint  adventure  between  the  parties ;  (2)  that  in 
any  event  the  document  of  the  30th  Oot.  was  a 
redelivery  of  the  vessel  to  the  owners,  and  that 
hire  ceased.  The  plaintiffs  contend  (1)  that  the 
doctrine  of  frustration  of  adventure  does  not 
apply  to  a  time  charter,  or  at  any  rate  to  this 
time  charter,  and  that,  if  it  does,  there  was  in 
fact  no  frustration  of  the  adventure;  (2)  that 
there  was  no  redelivery  of  the  vessel. 

Was  there  a  redelivery  of  the  vest  el  P  I  am  of 
opinion  that  the  oircum stances  do  not  constitute 
such  a  redelivery  of  the  vessel  as  to  enable  the 
defendants  to  say  that  hire  ceased.  The  master 
had  no  authority  to  redeliver  her  so  as  to  deter- 
mine the  contract  between  the  parties,  nor  do  I 
think  that  either  plaintiffs  or  defendants  under* 
stood  the  document  of  the  30th  Oct.  in  that  light. 
All  the  document  intended  to  do  was  to  fix  the 
amount  of  bunker  coals  left  on  board  the  vessel 
for  which  the  plaintiffs  were  liable  under  the 
charter. 

Next,  does  the  doctrine  of  frustration  of  adven- 
ture  apply  to  a  time  charter  or  to  this  time 
charter?  In  my  view,  after  the  decision  of  the 
Court  of  Appeal  in  Beottuh]  Navigation  Com- 
pany Limited  v.  W.  A.  Bouter  and  Co.  (13 
Asp.  Mar.  Law  Oas.  539;  115  L.  T.  Rep.  812; 
(1917)  1  K.  B.  222),  this  point  is  not  open  in  this 
court.  It  was  urged  for  the  plaintiffs  that  the 
point  did  not  fall  for  decision  in  Bouter' t  case, 
because  the  Court  of  Appeal  held  the  charter  in 
that  case  not  to  be  a  time  charter.  It  appears 
to  me  that  Bankes,  L.J.  did  decide  that  the 
doctrine  was  applicable  to  a  time  charter,  and 
certainly  A.  T.  Lawrence,  J.  said  so  in  so  many 
words.  I  feel,  therefore,  bound  to  hold  that 
the  doctrine  does  apply  to  a  time  charter,  and 
see  no  reason  for  not  applying  it  to  the  present 
time  charter. 

Thirdly,  was  there  a  frustration  of  the  adven- 
ture ?  The  fact  is  now  ascertained  that  the 
vessel  remained  requisitioned  for  the  whole  of  the 
remainder  of  the  term — that  is,  five  months — and 
is  still  in  Government  ear  vice  If,  as  was  said  by 
Swinfen  Eady,  L  J.  in  Andrew  Millar  and  Co. 
Limited  v.  Taylor  and  Co.  Limited  (114  L  T. 
Rep.  216 ;  (1916)  1  K.  B.  402,  at  p.  415),  it  was 
the  duty  of  the  defendants  to  have  waited  a 
reasonable  time  for  the  purpose  of  seeing  whether 
it  was  possible  to  fulfil  their  contract,  it  was 
clear  that  the  parties  would  have  discovered 
within  such  a  time  that  the  adventure  was  frus- 
trated, having  regard  to  the  short  period  remain- 
ing under  the  charter. 

In  my  view,  however,  in  a  case  like  the  present 
I  ought  not  to  look  at  what  has  subsequently 
happened,  but  at  the  position  on  the  30th  Oot. 
The  authority  for  this  is  Scrutton,  J.  in  Embirieot 
t.  ReHd  and  Co.  (12  Asp.  Mar.  Law  Oas.  513; 
111  L.  T.  Rep.  291,  at  p.  293;  (1914)  3  K.  B. 
45,  at  p.  54),  where  be  quotes  Lord  Gorell 
as  saying,  1  do  not  think  this  oase  can  be 
decided  by  what  happened  afterwards,  except  as 
a  test  of  wbst  was  the  true  state  of  things  at  the 
time  when  the  question  nf  breach  has  to  be  con- 
sidered "  ;  "and  the  whole  of  his  subsequent  I 
remarks,"  say  a  Scrutton,  J.,  "  are  valuable  on  this  I 
point.  Commercial  men  must  not  be  asked  to 
wait  till  the  end  of  a  long  delay  to  find  out  from  i 


what  in  fact  happens  whether  they  are  bound  by 
a  contract  or  not ;  they  must  be  entitled  to  act  on 
reasonable  commercial  probabilities  at  the  time 
when  they  are  called  upon  to  make  up  their 
minds." 

It  was  contended  by  the  defendants  that  the 
intervention  of  war  amounted  in  law  to  a  frustra- 
tion of  the  ad  venture—  Oeipel  v.  Smith  (26  L.  T. 
Rep.  261 ;  L.  Rep.  7  Q.  B.  404),  where  Lush,  J. 
says .-  "  If  the  impediment  had  been  in  its  nature 
temporary,  I  should  have  thought  that  plea  bad, 
but  a  state  of  war  must  be  presumed  to  be  likely 
to  continue  so  long  and  so  to  disturb  the  com- 
merce of  merchants  as  to  defeat  and  destroy  the 
object  of  a  commercial  adventure  like  thi*." 
This  view  apparently  prevailed  with  Lord  Atkin- 
son in  Tamplin  Steamship  Company  Limited  v. 
Anglo-American  Petroleum  Product*  Company 
Limited  (tup.). 

It  was  contended  by  the  plaintiffs  that  the 
intervention  of  a  strike  does  not  amount  to  a 
frustration — see  Bopner  and  Co.  v.  Ronnebeek 
(13  Asp.  Mar.  Law  Oas.  47;  112  L.  T. 
Rep.  723),  where  Bailhacbo,  J.  says:  "I 
have  never  heard  it  suggested  before  to-day 
that  a  charterer  is  not  bound  to  load  a 
steamer  which  is  ready  to  take  the  cargo  on 
board  because  of  the  existence  of  a  strike  which 
might  affect  the  time  of  her  sailing.  I  am  not 
prepared  to  be  the  first  to  apply  this  principle, 
which,  as  I  have  said,  has  been  applied  in  cases 
arising  at  a  time  of  war  to  oases  arising  through 
the  existence  of  a  strike.  To  do  so  would  be  a 
new  departure." 

It  was  then  urged  that  a  requisitioning  of  a 
vessel  was  an  act  intermediate  between  war  and 
a  strike,  but  that  it  was  more  analogous  to  a 
strike,  and  therefore  that  it  onght  not  to  be  held 
to  be  a  frustration  of  the  adventure.  1  do  not 
think  it  possible  in  the  state  of  the  authorities  to 
lay  down  any  so  logioal  a  rule.  In  my  view  the 
question  of  frustration  is  a  question  of  fact  in 
every  case  which  has  to  be  decided  by  a  judge  on 
the  material  before  him.  In  the  present  ciua 
five  months  remained  of  the  charter-party,  and, 
in  the  language  of  Scrutton,  Jn  it  is  necessary  to 
determine  what  were  the  reasonable  commercial 
probabilities  of  the  case  on  the  30th  Oct.  Upon 
this  I  have  the  evidence  of  Mr.  Theodore 
Layman,  who  was  called  on  behalf  of  the  defen- 
dants. He  is  a  shipbroker  of  experience,  who 
during  the  war  has  ohartered  many  steamers. 
He  said  that  when  steamers  were  requisitioned  in 
October  (1  quote  his  own  words)  it  was  a  question 
of  "  saying  good-bje "  to  them  ;  there  was 
no  expectation  of  their  being  returned  before 
the  end  of  the  war,  and  no  reasonable  antici- 
pation of  getting  the  vessels  back  in  five 
months. 

In  these  circumstances  the  court  has  to  apply 
the  principles  laid  down  in  the  House  of  Lords 
in  the  Tamplin  case  (tup.).  Those  principles  are 
no  longer  in  doubt,  but  the  extraordinary  differ- 
ence in  judicial  opinion  on  the  matter  is  an  indica- 
tion of  the  extreme  difficulty  of  applying  them  to 
the  facts  of  any  particular  case. 

Having  regard,  however,  to  the  fact  that  the 
unexpired  period  was  five  months  only,  and  to  the 
evidence  lef erred  to,  I  have  come  to  the  con- 
clusion that  there  was  a  frustration  of  this  adven- 
ture, that  it  put  an  end  to  the  contract,  and  that 
the  defendants  are  entitled  to  my  judgment.  If 
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1916  she  was  still  under  requisition  to  the 
Admiralty.  No  payment  had  been  made  by  the 
Admiralty  to  the  charterers,  and  presumably  it 
would  be  paid  to  the  owners.  The  owners  claimed 
against  the  charterers  hire  from  the  28th  July 
1916  to  the  19th  Not.  1916,  amounting,  after 
giving  credit  for  the  hire,  if  and  when  received 
from  the  Admiralty,  to  77821.  6«.  Ad. 

It  was  contended  for  the  owners  that  they  were 
entitled  to  hire  for  the  whole  period  of  the 
oharter-party  as  extended ;  that  it  was  the  char- 
terers' duty  to  collect  from  the  Admiralty  the 
hire  payable  under  the  requisition ;  and  that  the 
act  of  requisition  did  not  pat  an  end  to  the 
charter  or  affect  the  rights  of  either  party  under 
the  charter-party. 

It  was  contended  for  the  charterers  that  the 
Admiralty  requisition  put  an  end  to  the  charter- 
party,  and  that,  even  if  it  did  not  do  so,  the 
owners  were  not  entitled  to  payment  of  hiro  by 
the  charterers  until  the  sum  due  under  the 
requisition  from  the  Admiralty  had  been  paid  or 
credited  to  the  charterers. 

The  arbitrator  decided,  subject  to  the  opinion 
of  the  court,  that  the  Admiralty  requisition  did 
not  pnt  an  end  to  the  oharter-party,  and  that  the 
owners  were  entitled  to  be  paid  hire  until  2  a.m. 
on  the  19th  Not.  1916,  giving  credit  for  the  hire 
payable  by  the  Admiralty.  He  therefore  awarded 
that  the  charterers  should  pay  to  the  owners 
7782/.  6..  id.  If  his  award  was  correct  in  point 
of  law,  it  was  to  stand;  if,  however,  the  court 
should  be  of  opinion  that  the  charter-party  was 
determined  by  the  Admiralty  requisition,  he 
awarded  that  the  owners  should  repay  to  the 
charterers  302 L  12s.  Id.,  being  the  hire  paid  in 
advance  for  the  period  from  the  26th  July  1916, 
when  the  steamer  was  requisitioned,  until  noon  on 
the  28  th  July  1916. 

Bailhache,  J.  held  that  the  requisition  had 
f rnBtrated  the  adventure,  and  the  charterers  were 
not  liable  for  the  hire  after  the  date  of  the  requi- 
sition.   The  shipowners  in  both  cases  appealed. 

MacKinnon,  K.C.  and  R.  A,  Wright,  K.O.  for 
the  appellants  in  the  first  appeal. 

In$kip,  K.O.  and  Raeburn  for  the  appellants  in 
the  second  appeal. 

The  following  cases  wore  referred  to  during  the 
course  of  the  arguments : 


the  Court  of  Appeal  hold  that  I  am  wrong,  the 
amount  due  to  the  plaintiffs  is  10,257 J.  If.  Sd. 

Judgment  for  defendants. 

Anglo-North  ken  T  hading  Company  Limited 
v.  Emltn,  Jones,  and  Williams. 

The  award  Btated  by  an  srhitrator  in  the  form 
of  a  Bpecial  case  was  as  follows  : 

By  a  charter-party  in  the  Baltic  and  White 
Sea  Conference  form,  dated  the  2nd  Oct.  1915, 
the  plaintiffs,  the  Anglo-Northern  Trading  Com- 
pany Limited  (hereinafter  called  the  owners), 
agreed  to  let  and  the  defendants,  Emlyn,  Jones, 
and  Williams  (hereinafter  called  the  charterers), 
to  hire  the  steamer  Lowdale  for  a  term  of 
eleven  or  twelve  calendar  months  (say 
from  date  of  delivery  till  about  the  30th  Sept.  or 
the  30th  Oct  1916)  at  363K  5#.  per  calendar 
month,  commencing  from  the  timo  the  steamer 
was  delivered  and  placed  at  the  charterers' 
disposal.  The  payment  of  hire  was  to  be  made  in 
London  monthly  in  advance.  In  default  of 
payment  the  owners  were  to  have  the  faculty  of 
withdrawing  the  vessel  from  the  service  of  the 
charterers  without  prejudice  to  any  claim  that 
they  might  have  against  the  charterers  under  the 
charter. 

The  charter-party  provided  by  clause  12  that 
in  the  event  of  loss  of  time  from  deficiency  of 
men  or  owners'  stores,  breakdown  of  machinery, 
or  damage  to  hull  or  other  accident  preventing 
the  working  of  the  steamer  for  more  than  twenty- 
four  consecutive  hours,  hire  should  cease  until 
she  was  again  in  an  efficient  state  to  resume  her 
service;  and  it  contained  an  exceptions  clause 
which  included,  inter  alia,  restraint  of  princes, 
but  there  was  no  provision  for  cessation  of  hire  in 
respect  of  any  interruption  of  the  services  of  the 
steamer  due  to  that  exception.  The  steamer 
(unless  lost)  was  to  be  redelivered  on  the  expira- 
tion of  the  charter-party.  By  a  supplemental  clause 
it  was  provided  that  any  time  occupied  during 
the  currency  of  the  oharter-party  in  the  survey 
of  the  steamer  was  to  be  added  to  or  deducted 
from  the  above  periods  at  the  charterers'  option. 

The  steamer  was  delivered  to  the  charterers  on 
the  28th  Oct.  1915,  when  hire  commenced,  but  it 
ceased  to  be  payable  for  two  periods,  amounting 
in  all  to  one  month  and  nineteen  and  one-twelfth 
days,  while  the  steamer  was  undergoing  surrey 
in  Nov.-Dec.  1915  and  in  Hay  1916.  Jn  respect 
of  those  periods  the  charter-party  was  admittedly 
extended  by  the  charterers  exercising  the  option 
given  them  to  do  so. 

On  the  26th  Jnly  1916  the  Bteamer  was  requisi- 
tioned by  the  Admiralty,  and  she  continued  under 
that  requisition  until  after  the  expiration  of  the 
period  covered  by  the  charter-party,  the  rate  of 
hire  payable  by  the  Admiralty  being  15291. 10s. 
per  month.  At  the  time  of  requisitioning  the 
vessel  no  information  was  given  by  the  Admiralty 
of  the  probable  duration  of  the  requisition.  At 
that  time  hire  had  been  paid  in  advance  by  tbo 
charterers  for  the  period  expiring  on  the  28th  July 
1916,  but  no  subsequent  payment  of  hire  was 
made  under  the  charter-party.  If  the  extended 
period  of  one  month  and  nineteen  and  one-twelfth 
days  (the  time  occupied  in  the  surrey  of  the 
Bteamer)  was  added  to  the  30th  Sept.  1916,  the 
charter-party  would  terminate  on  the  19th  Nor. 
1916.  No  formal  redelivery  of  the  vessel  was 
ever  made  by  the  charterers,  and  on  the  19th  Nov. 


TampUn  Steamship  Company  v.  Anglo- Mexican 
Petroleum  Products  Company,  13  Asp.  Mar.  Law 
Gas.  467  ;  115  L.  T.  Eep.  315 ;  (1916)  2  A.  C. 

397; 

Modern  Transport  Company  v.  Dmieric  Steamship 

Company,  13  Asp.  Mar.  Law.  Cas.  490;  115 

L.  T.  Rep.  535 ;  (1917)  IK.  B.  370 ; 
Scottish  Navigation  Company  v.  Souter  and  Co., 

13  Asp.  Mar.  Law  Cas.  539 ;  1 15  L.  T.  Sep.  813  ; 

(1917)  1  K.B.  222; 
Jackson  v.  Onion  Marine  Insurance  Company, 

31  L.  T.  Rep.  789 ;  L.  Rep.  10  C.  P.  125 ; 
Embiricos  v.  Beid  and  Co.,  12  Asp.  Mar.  Law  Gas. 

513 ;  111  L.  T.  Rep.  291 ;  (1914)  3  K.  B.  45  ; 
Admiral  Shipping  Company  v.  Weidner,  Hopkins, 

and  Co.,  13  Asp.  Mar.  Law  Cas.  246;  114  L.  T. 

Rep.  171;  (1916)  1  K.  B.  429;  13  Asp.  Mar. 

Law  [Cas.  539;  115  L.  T.  Rep.  812;  (1917)  1 

K.  B.  222 ; 

Watts,  Watts,  and  Co.  v.  Mitsui  and  Co.,  13  Asp. 
Mar.  Law  Cas.  580;  116  L.  T.  Rep.  353;  (1917) 
A  C.  227  ; 
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Geipel  v.  Smith,  26  L.  T.  Rep.  261  ;  L.  Rep.  7  Q.B. 
404; 

Metropolitan  Walt*  Board  t.  Dick,  Kerr,  and  Co,. 

116  L.  T.  Bep.  201 ;  (1917)  2K.B.1; 
Andrew  Millar  and  Co.  v.  Taylor  and  Co.,  114  L.  T. 

Rep.  216;  (1916)  1  K.  B.  402  ; 
Lloyd  Royal  Beige  SocifU  Anonym*  v.  Stathatos, 

144  L.  T.  J  oar.  42 ; 
Attorney -General  v.  Birmingham,  Tame,  and  Rea 

District  Drainage  Board,  44  L.  T.  Bep.  906  ; 

(1912)  A.  C.  227. 

for  the  re- 


Leek,  K.O.  and 
spondents  in  the  first  appeal, 
upon. 

Lock,  K.G.  and  Le  Quetne,  for  the  respondents 
in  the  second  appeal,  were  only  called  on  as  to 
whether  there  was  evidence  to  support  the  finding 
that  the  delay  occasioned  bj  the  requisition 
frustrated  the  adventure. 

Oct.  26,  1917.— Pickpord,  L.J.— I  propose  to 
deal  very  brieiij  with  the  question  of  law  raised 
by  these  cases  because,  in  my  opinion,  which  is  in 
agreement  with  that  of  Bailhache,  J.  in  the  second 
case,  that  question  has  already  keen  decided  by 
authority  binding  upon  this  court.  We  bare 
heard long  and  interesting  argument  as  to 
whether  or  not  the  law  ought  to  be  in  the  condi- 
tion in  which  it  is  said  to  be.  It  would  be  irre- 
velant  and  indeed  impertinent  in  me  to  discuss 
tbst  point,  if,  as  I  believe,  it  is  already  covered 
by  authority. 

The  charter-party  in  question  in  each  case  is  a 
time  charter  -  party.     Distinctions  have  been 
drawn  duiing  the  arguments  between  different 
kinds  of  time  charter-parties  according  as  they 
do  or  do  not  specify  a  defined  voyage.    1  use  the 
expression  "time  charter-party  "'  in  its  ordinary 
•en Be  aa  not  specifying  a  defined  voyage.  This 
time  charter  •  party  in  its  exceptions  clause 
includes  "  arrests  and  restraints  of  princes."  It 
is  in  all  material  respects  the  same  time  charter- 
party  which  was  discussed  in  Tamplin  Steamthip 
Company  v.  Anglo- Mexican  Petroleum  Products 
Company  (tup.).   The  question  of  principle  seeuiB 
to  rue  to  be  this :  On  a  charter-party  of  that  kind, 
can  either  party  have  recourse  to  the  doctrine  of 
frustration  of  the  adventure  as  laid  down  long 
ago  in  Jackson  v.  Union  Marine  Insurance  Com- 
pany (tup.)  P  Or,  as  counsel  for  the  appellants  in 
the  present  case  put  it :  Can  one  in  this  charter- 
party  imply  a  condition  that  the  charter-party  is 
only  to  remain  in  existence  so  long  as  something 
has  not  happened  which  will  pat  an  end  to  the 
joint  purpose  of  the  parties  entering  into  it  ?  In 
other  words,  does  this  case  come  within  the  scope 
of  the  principle  enunciated  by  Lord  Haldane  in 
giving  judgment  in  Tamplin  titeamship  Com- 
pany       Anglo  -  Mexican    Petroleum  Products 
Company  [sup.)  as  follows ;  "  When  people  enter 
into  a  contract  which  is  dependent  for  the 
possibility  of  its  performance  on  the  continued 
availability  of  a  specific  thing,  and  that  avail- 
ability comes  to  an  end  by  reason  of  circumstances 
beyond  the  control  of  the  parties,  the  contract  is 
prima  facie  regarded  as  dissolved.    The  con- 
tingency which  has  arisen  is  treated,  in  the 
absence  of  a  oontrary  intention  made  plain,  as 
being  one  about  which  no  bargain  at  all  was 
made.    The  principle  applies  equally  whether 
performance  of  the  oontract  has  not  oommenced 
or  has  in  part  taken  place.    There  may  be  in- 


oluded  in  the  terms  of  the  contract  itself  a 
stipulation  which  provides  for  the  merely  partial 
or  temporary  suspension  of  certain  of  its  obliga- 
tions, should  some  event  (such,  for  instance,  as  in 
the  case  of  the  charter-party  under  consideration, 
restraint  of  princes)  so  happen  has  to  impede 
performance.    In  that  case  the  question  arises 
whether  the  event  which  has  actually  made  the 
specific  thing  no  longer  available  for  performance 
is  such  that  it  can  be  regarded  aa  being  of  a 
nature  sufficiently  limited  to  fall  within  the 
suspensory  stipulation,  and  to  admit  of  the  con- 
tract being  deemed  to  have  provided  for  it  and 
to  have  been  intended  to  continue  for  other 
purposes.  Although  the  words  of  the  stipulation 
may  be  such  that  the  mere  letter  would  describe 
what  has  occurred,  the  occurrence  itself  may  yet 
be  of  a  character  and  extent  so  sweeping  that  tho 
foundation  of  what  the  parties  are  deemed  to 
have  had  in  contemplation  has  disappeared,  and 
the   oontract   itself   has   vanished  with  that 
foundation."  In  my  opinion  the  House  of  Lords 
in  that  case  by  a  majority  decided  that  that 
principle  does  apply  to  such  a  case  as  this.  It 
cannot  be  disputed  that  Lord  Haldane  and  Lord 
Atkinson  held  that  tbo  principle  does  apply 
exactly  to  such  a  case.    What  is  disputed  is 
whether  Lord  Lo reborn  also  so  held.    In  my 
opinion  there  can  be  no  question  that  be  did, 
because  in  the  course  of  bis  judgment,  after 
considering   Dahl  v.  Nebon,  Donkin,  and  Co. 
(44  L.  T.  ftep.  381 ;  6  App.  Cas.  33),  Geipel  v.  8mUh 


(SMf>, 


ind  Jackson 


v. 


»  Marino  Insurance 


Company  (tup.),  he  proceeds  to  apply  tho  principle 
to  the  case  in  question,  and  that  is  the  principle 
expressed  in  the  words  of  Lord  Haldane  which  I 
have  already  read.  It  may  be  that  Lord  Loreborn 
differed  from  Lord  Haldane  and  Lord  Atkinson 
as  to  the  person  on  whom  lies  the  onus  of  proof. 
It  may  be  that  he  thought  that  the  requisition 
which  in  fact  took  place  did  not  prima  facie 
bring  the  case  within  the  doctrine  of  commercial 
frustration,  while  they  thought  that  it  did.  If 
the  requisition  was  such  as  would  prima"  facie 
put  an  end  to  the  adventure,  the  onus  would  be 
on  the  person  who  said  that  it  did  not ;  if,  on  the 
other  band,  it  was  not  such  as  would  prima  facie 
have  that  effect,  the  onus  would  be  on  the  person 
who  said  that  it  did.   I  do  not  think  that  it  much 
matters  what  view  they  took  of  the  onus  of  proof. 
The  important  question  is  whether  they  all  three 
held  that  the  doctrine  of  frustration  applios  to 
such  a  case  as  this.  In  my  opinion  they  all  did 
so  hold. 

I  am  strengthened  in  that  view  by  what  is  said 
by  Bailhache,  J.  in  the  course  of  his  judgment  in 
the  second  of  the  caBos  now  before  the  court, 
Anglo- Northern  Trading  Companyv.  Emlyn,'Jonc», 
and  Williams  (tup.).    He  says :  "  The  authorities 
upon  ths  point  are  diffioult  to  reconcile,  and 
there  is  such  conflict  of  opinion  on  the  subject 
among   lawyers  and   commercial   men    that  I 
reserved  my  judgment  in  the  hope  that  I  might 
be  able  to  extract  from  the  decided  caies  some 
definite  roles  which  might  serve  as  a  guide  to 
shipowners  and  time  charterers,  who  are  much 
perplexed  to  know  what  their  respective  rights  are 
in  such  a  casu  as  the  present,  a  case  now  of  con- 
stant occurrence.   I  have  found   the  task  a 
difficult  one,  but  with  the  diffidence  which  befits 
a  judge  of  first  instance,  especially  one  whose 
opinion  has  been  overruled,  I  venture  to  suggest 
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that  the  law  at  present  stands  thai :  (1)  The  doc- 
trine of  commercial  frustration  is  applicable  to  a 
time  charter-party  :  (see  per  Lords  Loreburn,  Hal- 
dane,  and  Atkinson  in  the Tamplin  case,  tup.)."  He 
adds,  as  another  authority  to  the  same  effect,  the 
canes  of  Scottish  Navigation  Company  v.  S outer  and 
Co.  and  Admiral  Shipping  Company  v.  Weidner, 
Hopkin$,andCo.(*up  ).  Then  he  says:  "(2)  The 
doctrine  does  not  apply  when  the  time  char- 
terer  has  the  use  of  the  vessel  for  some 
purpose  for  which  he  is  under  the  terms  of  the 
timo  charter-party  entitled  to  use  her,  even  though 
that  purpose  is  not  the  partiaular  purpose  for 
which  he  desires  to  use  her."  It  is  not  necessary  to 
consider  that  point  here.  "  (3)  It  follows  that  the 
doctrine  does  not  apply  unless  the  owner  is  no  able 
to  give  the  time  charterer  the  use  of  the  ▼easel 
for  any  purposo  whatever  within  the  soope  of  the 
charter-party."  That  point  does  apply  here,  inas- 
much as,  although  they  have  been  requested  to  do 
so,  the  owners  have  never  given  the  ooarterers  the 
use  of  the  vessel  for  any  purpose.  "  (4)  Whether 
in  a  given  case  the  dootrine  of  frustration  of 
adventure  is  to  be  applied  to  a  particular  time 
charter-party  depends  upon  the  circumstances. 
The  main  consideration  is  the  probable  length  of 
the  total  deprivation  of  use  of  the  vessel 
as  compared  with  the  unexpired  duration 
of  the  charter-party.  (5)  This  raises  another 
question — namely,  when  is  the  party  desirous  of 
relying  upon  the  dootrine  of  fruatration  in  a 
position  to  claim  his  right  so  to  do  P  If  he  does 
bo  as  soon  as  the  event  happens  whict 


which  in  his 
view  gives  him  the  right,  its  duration  must  be  a 
matter  of  estimate  depending  chiefly  upon  the 
nature  of  the  event."  That  statement  from  the 
judgment  of  Bailhache,  J.  appears  to  me  to  be  a 
very  clear  and  oorrect  summary  of  the  authorities 
as  they  at  present  stand.  If  it  be  so,  it  follows 
that  the  broad  question  of  principle  is  covered  by 
authority.  It  is  irrelevant  to  consider  whether  or 
not  we  agree  with  that  authority,  seeing  that  we 
are  hound  by  iL 

A  further  question  arises  in  the  first  of  the  two 
cases  before  us  whioh  is  a  question  of  fact — 
namely,  has  it  been  shown  that  there  has  been 
suoh  an  interference  with  the  purpose  which  the 
parties  had  in  view  in  entering  into  the  charter- 
party  that  the  object  of  their  adventure  is  frus- 
trated P  Sankey,  J.  has  found  that  this  has  been 
shown,  and  I  see  no  reason  for  differing  from 
him. 

I  agree  with  Sankey,  J.  that  the  point  of  time 
to  be  looked  at  is  that  at  which  the  requisition 
was  made.  It  may  be  a  question  whether  the 
court  ought  to  determine  the  point  of  time  upon 
evidence  or  may  take  judicial  notice  of  a  publio 
event,  such  as  the  existence  of  the  war  which  led 
to  the  requisitioning  of  the  vessel ;  but  whatever 
test  be  adopted,  I  think  that  the  judgment  of 
Sankey.  J.  was  fully  warranted.  Only  one  witness 
was  oalled  before  him,  but  he  was  a  gentleman 
who  had  experience  of  these  matters,  and  he  gave 
very  full  evidence  regarding  them.  The  general 
effect  of  the  evidence  given  by  that  witness  was 
that  when  a  ship  was  requisitioned  by  the  Govern- 
ment, the  average  general  expectation  was  tbat 
it  would  be  detained  for  the  period  of  the  war. 
If,  therefore,  the  judge  confined  himself  to  the 
evidence  which  was  beiore  him,  the  only  con- 
clusion to  whioh  he  could  come  was  that  there 
i  of  the  return  of  the  ship  except  in 


the  event  of  its  being  found  to  be  of  no  use 
when  requisitioned.  On  the  other  hand,  if  the 
oourt  has  to  consider  the  publio  events  which 
were  happening  at  that  time,  it  was  known  that 
the  war  had  lasted  since  the  4th  Aug.  1914,  and 
at  the  date  of  the  requisition  nobody  expected 
that  it  would  come  to  an  end  in  five  months. 
There  was  one  campaign  in  Franoe,  another  in 
Gallipoli,  another  in  Mesopotamia,  and  another 
in  Sooth  Africa,  and  none  of  these  campaigns 
was  likely  to  end  within  tbat  period  of  time. 
Even  if  these  campaigns  came  to  an  end  by 
evacuation,  there  would  be  the  need  of  shipping 
for  the  purpose  of  bringing  home  troops,  horsee, 
and  stores,  and,  if  we  may  look  to  these  matters 
which  everybody  is  supposed  to  know,  I  should 
think  that  the  conclusion  to  which  we  should 
come  would  be  the  same. 

It  is  alleged  on  behalf  of  the  shipowners  that 
at  one  time  the  charterers  said  that  the  ship 
might  be  given  back  in  five  months.  I  attach  no 
importance  to  tbat  allegation,  because  it  appears 
that  a  different  position  was  taken  up  by  the 
charterers  very  shortly  afterwards.  In  my 
opinion  the  finding  of  Sankey,  J.  was  fully 

Justified  by  the  evidence  wbioh  was  before  him. 
f  it  is  admissible  to  look  at  the  events  which 
have  subsequently  happened  in  order  to  see  what 
was  likely  to  be  the  anticipation  of  the  state  of 
things  at  that  time,  I  find  it  to  be  the  fact  that 
the  ship  is  still  requisitioned.  Having  regard  to 
these  events  even  more  fully  is  the  finding  of  the 
learned  judge  justified.  That  is  all  that  it  is 
necessary  to  say  about  the  first  of  the  two  cases 
before  the  court. 

The  same  considerations  dispose  of  the  second 
case  with  the  exception  of  one  point  It  has 
been  contended  that  the  special  case  precludes 
the  court  from  considering  this  matter.    It  is 
said  that  the  doctrine  of  frustration  has  to  be 
applied  on  a  basis  of  fact — namely,  that  the 
anticipated  duration  of  the  detention  must  defeat 
the  oommon  objeot  of  the  parties  ;  and  tbat  the 
arbitrator,  who  is  a  gentleman  of  great  experience 
and  knowledge  of  these  matters,  has  found  tbat 
these  facts  do  not  exist  in  this  case.   If  he  had 
done  so,  then  no  doubt  this  oourt  would  not 
interfere.   On  looking  at  his  award,  however,  I 
do  not  think  that  be  has  arrived  at  any  such 
finding  of  fact.   I  think  he  intended  to  find  the 
date  of  the  requisition,  the  length  of  the  unexpired 
part  of  the  time  charter-party,  and  the  probable 
length  of  the  reauisition:  but  not  neoesaarilv  to 
draw  an  absolute  inference  from  these  finding*. 
Having  found  these  particular  facts,  he  says  that 
he  holds  and  decides,  subject  to  the  opinion  of  the 
court*  that  the  Admiralty  requisition  did  not  put 
an  end  to  the  charter-party,  and  on  that  view  be 
awards  that  the  charterers  do  pay  to  the  chartered 
owners  a  certain  Bum  ;  and  then  he  goes  on  to 
Bay  that  the  question  for  the  oourt  is  whether  his 
award  is  correct  in  law,  if  it  be  correct  his  award 
ia  to  stand,  if,  however,  the  oourt  shall  be  of 
opinion  that  the  charter-party  was  determined 
when  the  steamer  was  requisitioned,  then  be 
awards  that  the  chartered  Owners  shall  repay  to 
the  charterers  a  certain  amount  as  therein  men- 
tioned.  I  think  the  arbitrator  meant  to  amy  that 
be  had  statod  the  three  above-mentioned  particular 
facta,  and,  without  drawing  from  them  con- 
clusively the  inference  that  the  charter-party  was 
at  an  end,  he  desired  to  know  whether,  in  the 
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opinion  of  the  court,  he  ought  to  draw  that 
inferenoe  from  them.  In  my  opinion  the 
authorities  enow  that  we  oagbt  to  draw  from 
these  facts  the  inferenoe  that  the  oharter-party  ia 
at  an  end.  I  therefore  think  that  in  both  the 
cases  before  the  court  oar  decision  should  be  in 
fsToar  of  the 


Bahxbs,  L.J. — I  agree.  Aa  I  hare  already 
given  judgment  in  two  of  the  previoua  oases  in 
which  the  question  of  law  now  before  the  oonrt 
waji  raised,  I  aee  no  reason  why  I  should  again 
discuss  that  question  at  length.  1  agree  with 
both  the  judgments  appealed  from,  and  I  bare 
nothing  to  add  to  what  haa  been  aaid  by  Pick- 
ford,  L  J. 

Sam^t,  J.-I  agree,      AfpeaU  ditmi$Md, 

Solicitors  in  the  first  case  :  for  the  appellants. 
Holman,  Fen  wick,  and  Willan  ;  for  the  respon- 
dents, Lawrence  Jones  and  Co. 

Solicitors  in  the  aeooud  oase :  for  the  appel- 
lants. Winn- Jones  and  Co.;  for  the 
William  A.  Crump  and  Son. 


Wednesday,  Feb.  6, 1918. 
(Before  Swihfkn  Eady  and  Bankbs,  L.JJ. 
and  Evx,  J.) 

William  Millar  and  Co.  Limited  ». 
Ownbbs  of  Steamship  Febdbm.  (a) 


Skip — Charter-party— Cargo  to  be  loaded  —  Dead- 
weight capacity  guaranteed — Freight  to  be  paid 
on  that  quantity— Whether  lifting  capacity  in  the 
abstract  or  capacity  to  carry  cargo  contracted  for. 

A  printed  form  of  charter-party  provided  that  the 
ship  to  which  it  related  should  load  and  the  char- 
Urera  provide  at  a  certain  specified  foreignport  "a 
full  and  complete  cargo  of  maize  in  bags"  These 
words  were  substituted  in  place  of  certain  words 
which  were  in  the  printed  form  and  which  were 
struck  ouL 

The  shipowners  guaranteed  the  ship's  dead-weight 
capacUy  to  be  3200  tone,  and  freight  was  to  be 
paid  on  that  quantity.  That  clause  was  substituted 
for  a  printed  clause  which  made  freight  payable 
per  ton,  the  effect  of  the  alteration  being  to  make 
the  charter-party  one  at  a  lump  sum  freight. 

The  Ufting  capacity  of  the  ship  was  in  fart  3200 
tons.  But  her  cubic  capacity  did  not  admit  of  her 
loading  maize  of  that  weight. 

Held,  that  the  guarantee  had  reference  to  an 
existing  fact,  and  was  not  a  representation 
aa  to  the  quantity  of  the  particular  cargo  which 
the  ship  could  accommodate ;  that  it  was  a  measure 
of  the  ship's  lifting  or  weight-carrying  capacity 
in  the  abstract  and  not  her  capacity  to  carry 
tons  of  maize— Le.,  the  general  capacity  irre- 
spective of  the  particular  cargo  that  she  was  to 
carry  on  the  particular  voyage  in  question. 

Mackill  v.  Wright  {UApp.  Cos.  104)  distinguished. 
Decision  of  Rowlatt.  J.  (ante,  p.  166;  117  L.  T, 
Rep.  446;  (1917)  2  K.  B.  657)  affirmed. 

Thb  plaintiffa,  as  the  charterers  of  a  ateamship 
known  as  the  Freden.  claimed  to  recover  from  the 

by  lAI 


defendants,  who  were  the  owners  thereof,  damages 
for  breach  of  a  charter-party  dated  the  2nd  Dec. 
1915. 

The  charter-party  was  contained  in  a  printed 
form,  entitled  "  Adelaide  Charter-party,"  certain 
words  in  the  printed  form  being  struck  oat  and 
other  words  introduced  by  written  interlineation. 

By  the  charter-party  aa  so  modified  it  was 
provided  (inter  alia)  that  the  ateamship  ahould 
proceed  to  a  oertain  specified  foreign  port  and 
there  load  from  the  charterers'  agents  "  a  full  and 
complete  cargo  of  maize  in  bags."  The  steamship 
was  then  to  proceed  to  any  one  safe  port  in  the 
United  Kingdom  and  deliver  the  cargo  upon 
payment  of  freight  at  ratea  varying  according  to 
the  port  of  discharge  aelected. 

Clause  5  of  the  oharter-party  provided  that : 
"The  owners  guarantee  the  ship's  dead-weight 
capacity  to  be  3200  bona,  and  freight  to  be  paid 
on  thia  quantity." 

The  ateamship  had  in  fact  a  lifting  capacity 
of  3200  tons,  but  she  had  only  sufficient  cubic 
capacity  to  load  3081  tons  5601b.  of  maize— i.e., 
118  tone  1601b.  less  than  3,200  tone. 

The  charterers  claimed  as  damages  for  breach 
of  the  guarantee  the  freight  paid  by  thorn  to  the 
shipowners  as  under  the  charter-party  on  the 
balanos  which  the  steamship  was  unable  to  load 
— namely,  400L  15f.  8i.,  being  at  the  rate  of 
31.  7a.  6d.  per  ton. 

It  was  agreed  that  if  the  steamship  had  been 
able  to  load  more  than  3200  tons  the  charterers 
would  have  been  entitled  to  ship  tho  same  with- 
out paying  more  freight,  and  the  owners  would 
have  been  entitkd  to  call  upon  the  charterers  to 
do  so,  though  the  damages,  if  tboy  refused,  would 
possibly  have  been  nominal. 

Those  results  followed  because  it  was  a  lump 
buiu  freight — varying,  however,  with  the  port  of 
discharge — which  was  the  consequence  of  a  printed 
elause  in  the  charter-party  relating  to  "wheat 
and  (or)  floor  and  (or)  other  cargo  merchandise  " 
being  superseded  by  tbe  clause  above  set  forth. 

The  charterers,  however,  contended  that  as  they 
oonld  only  load  less,  they  were  entitled,  not  eo 
nomine  to  a  reduction  of  freight,  but  to  damages 
for  breach  of  the  guarantee,  which  damages  would 
include  (and  they  claimed  no  more)  return  of  the 
freight  in  reepect  of  the  abort  amount  of  tbe 
cargo  that  they  were  able  to  load. 

Tbe  question  was,  therefore,  whether  "ship's 
dead-weight  capacity"  in  this  charter-party 
meant  her  capacity  to  carry  tons  of  maize  or  her 
lifting  capacity  in  the  abstract. 

It  wae  decided  by  Rowlatt,  J.  [anti,  p.  166 ; 
117  L.  T.  Rep.  446)  that  tbe  guarantee  was  in 
ra*pect  of  the  steamship's  lifting  capacity  in  the 
abstract,  and  not  ber  capacity  to  carry  tons  of 
maixa ;  and  that  it  could  have  no  other  meaning 
in  itself  unlesa  it  was  used  with  referenco  to 
somo  cargo.    Hia  Lordship  distinguished  Mackill 

Wright  (U  App.  Caa.  104;. 

From  that  decision  the  charterers  now  appealed. 

Mae Kinnon,  K.C.  and  R.  A.  Wright,  tor  tbe 
appellants,  referred  to 

Mackill  v.  Wright,  14  App.  Cos.  101 ; 
Carnegie  v.  Conner,  6  Asp.  Mar.  Law  Caa.  447 ; 
61  L.  T.  Rep.  691 ;  21  Q.  B.  Div.  45. 

Lech.  K.C.  and  Alf zander  Neilson,  for  the 
respondents,  were  not  called  upon  to  argue. 
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Swinkkn  Eady,  L.J. — Thin  is  an  appeal  from 
the  judgment  of  Rowlatt,  J.,  and  the  cane  is 
reported  ant*,  p.  166;  117  L.  T.  Rep.  446;  (1917) 
2  K.  B.  p.  657. 

It  is  an  action  by  the  charterer*  for  damages 
for  breach  of  contract  contained  in  a  oharter- 
party.  Their  cue  is  that  in  breach  of  the 
oharter-party  the  vessel  which  they  chartered 
with  a  view  to  carrying  3200  tone  of  maize  could 
not  and  did  not  load  more  than  3081  tons  of 
maize,  and  that  hs  it  is  a  contract  for  a  lamp  sam 
freight,  they  were  damaged  to  the  extent  of  the 
difference  between  the  freight  that  they  cooid 
have  loaded  and  the  freight  on  what  tbey  did 
load,  and  they  seek  to  recover  the  difference 
between  these  two  sums. 

The  charter-party  is  between  the  plaintiffs  and 
the  defendants  for  the  ship  to  carry  from  Darban 
to  a  port  in  the  United  Kingdom  a  full  and  com- 
plete cargo  of  maize  in  bags.  Then  there  is  a 
rate  of  freight  per  ton  according  to  the  port  of 
call  to  which-  the  ship  should  be  directed  to 
discharge.  There  are  different  rates  for  different 
ports,  bub  nothing  tarns  upon  that. 

Then  comes  the  clause  upon  which  the  whole 
contest  has  turned.  "  The  owners  guarantee  the 
ship's  dead*  weight  capacity  to  be  3200  tons  and 
freight  to  be  paid  on  this  quantity."  Therefore 
in  order  to  ascertain  the  full  sum  of  freight  to  be 
paid  all  that  one  has  to  do  is  to  multiply  the 
number  of  tons,  3200,  by  the  rate  per  t  jn  accord- 
ing to  the  port  of  discharge  ultimately  selected. 
It  was  therefore  a  contract  for  a  lump  sum 
freight  and  not  for  freight  so  much  per  ton 
delivery  on  arrival. 

There  was  no  dispute  that  the  vessel  was  of  a 
dead- weight  capaoity  of  3200  tons;  in  other 
words  that  she  could  take  on  board  a  cargo  to 
that  extent  without  sinking  the  ship  below  her 
proper  load  line.  With  regard  to  the  particular 
cargo  of  maize  she  was  only  able  to  take  on  board 
3081  tons  5601b.  Bat  that  was  not  because  her 
dead- weight  capacity  was  not  as  guaranteed  or 
had  been  in  any  way  misrepresented.  It  was 
because  the  cubic  capacity  of  the  space  on  board 
was  insufficient  to  allow  of  the  stowage  of  this 
maize  in  bags  of  more  than  3081  tone. 

On  the  one  hand  it  is  said  on  behalf  of  the 
plaintiffs  that  reading  the  guarantee  of  the 
capacity  of  the  ship  in  connection  with  the 
cargo  the  shipowners  had  notice  of  what  the  cargo 
was  to  be.  It  was  maize  in  bags,  and  you  must 
read  their  guarantee  with  regard  to  3300  tons  as 
if  it  meant  "  we  guarantee  that  the  ship  on  this 
voyage  will  be  of  a  capacity  to  take  and  will  be 
able  to  carry  3200  tons  of  maize  in  bags."  That 
in  effect  is  what  they  say. 

Go  the  other  hand,  the  defendants  say :  "  That 
is  not  the  language  which  is  used,  and  that  is  not 
what  we  meant"  What  we  said  was,  and  what 
we  adhere  to  is,  M  we  guarantee  that  the  chip 
shall  be  and  is  of  a  dead-weight  capacity  of  3~00 
tons,  and  so  it  is."  It  is  a  measnre  of  the  capacity 
of  the  Bhip,  the  general  capacity  irrespective  of 
the  particular  cargo,  that  she  was  to  carry  on  this 
voyage. 

Reading  the  language  as  it  stands  in  the 
contract  the  words  seem  to  me  to  be  really  free 
from  ambiguity.  They  are  very  simple.  "The 
owners  guarantee  the  ship's  dead- weight  to  be 
3200  tons."  They  guarantee  the  ship's  dead- 
^rTOi^hfc  OApficxty>  &aUd  fclukt  h&8  not  h  i q to  do  xfcii 
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what  the  ship  will  carry,  nothing  to  do  with  any 
particular  voyage,  but  it  refers  to  the  general 
capacity  of  the  ship. 

I  think  that  Rowlatt,  J.  was  quite  justified  in 
applying  this  language  to  the  proposition  which 
he  was  considering.  He  said  (at  p.  662  of  (1917) 
2  K.  B.) :  "  To  test  it  by  approaching  the  matter 
from  the  opposite  point  of  view :  assume  the 
parties  to  hare  desired  to  provide  for  the 
carriage  of  a  cargo  of  maize  at  a  freight  calcu- 
lated on  the  guaranted  dead  weight  capactiy  of 
the  ship  in  the  strictest  sense  would  they  not 
hare  written  down  exactly  what  they  hare 
written  bereP" 

In  my  opinion,  that  is  a  clear  and  definite  way 
of  expressing  the  view  that  freight  was  to  be 
paid,  a  lump  sum,  so  much  upon  the  guaranteed 
dead- weight  capacity  of  the  ship,  and  the 
charterers  being  entitled  and  indeed  bound  to 
load  a  full  and  complete  cargo. 

I  must  say  that  I  am  unable  out  of  the  language 
that  has  been  used  to  extract  tbe  meaning  which 
the  plaintiffs  desire  to  pot  upon  the  clause.  The 
language  used  does  not  in  its  natural  and  ordinary 
meaning  appear  to  me  to  bo  capable  of  bearing 
that  construction. 

Reference  was  made  to  the  case  of  Maclcill  v. 
Wright  (14  App.  Gas.  106)  in  the  House  of 
Lords.  The  real  dispute  there  was  whether  tbe 
cargo  that  was  actually  shipped  corresponded  to 
that  which  was  intended,  having  regard  to  the 
representations  which  were  made  at  the  time  that 
the  contract  was  entered  into. 

It  will  be  observed,  however,  that  the  language 
of  the  contract  thero  was  very  different  from  that 
we  have  to  consider  here.  There  it  was,  "  the 
owners  guarantee  that  the  vessel  shall  carry  not 
less  than  2000  tons  dead-weight  of  cargo."  That 
must  have  been  a  guarantee  that  the  vessel  shall 
carry  the  amount  on  tbe  voyage  in  question — 
"  on  this  voyage  for  which  we  are  entering  into  a 
contract." 

Then  there  was  a  subsequent  clause,  "and 
should  the  vessel  not  carry" — that  is,  " should 
tbe  vessel  not  carry  on  this  particular  voyage  " 
—"the  guaranteed  dead- weight  as  above,  then 
any  expense  incurred  from  this  cause  to  be  borne 
by  the  owners,  and  a  pro  rata  reduction  per  ton 
to  be  made  from  the  first  payment  of  freight," 

There  was  language  there  pointing  to  a 
guarantee  with  regard  to  the  weight  of  cargo  to 
be  carried  on  that  particular  voyage,  and  not  to 
the  general  carrying  capacity  of  the  ship.  Here 
it  is  the  opposite.  The  only  guarantee  is  with 
reference  to  tbe  general  carrying  capacity  of  the 
ship  of  a  certain  dead-weight  capacity. 

In  my  opinion  the  appeal  fails  and  should  be 
dismissed. 

Bankks,  L.J.— I  agree. 

Theexpres8ion"theship'sdead-weightcapacity," 
in  my  opinion  has  reference  primarily  to  the 
vessel's  lifting  or  weight-carrying  capacity  in  the 
abstract,  and  I  see  nothing  or  I  find  nothing 
either  in  the  position  in  which  the  words  are 
used  in  this  charter-party  or  in  any  other  of  the 
provisions  of  the  charter-party  itself  to  displace 
chat  primary  meaning  and  lead  one  to  the  con- 
clusion that  the  secondary  meaning  ought  to  ba 
adopted  here  as  contended  for  by  the  appellant. 

That  is,  in  my  opinion,  sufficient  to  dispose  of 
this  appeal.  But  I  think  it  is  possible  to  go 
further  and  to  say  that  the  words  themselvea 
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negative  the  contention,  because  if  I  understand 
Mr.  MacKinnon's  argument,  it  ia  that  yoa  ought 
to  read  it  after  the  word*  "  3200  tona  "  "  of  maize 
in  bags."  I  will  accordingly  read  the  clause  with 
those  words  in  :  "  The  owners  guarantee  the  ship's 
dead-weight  capacity  to  be  3200  tons  of  maize  in 
bags."  And  then  follows  this :  "  And  freight  to 
be  paid  on  this  quantity/* 

That  ia  just  what  they^  did  not  want.  They 
wanted  to  provide  that  freight  was  not  to  be  paid 
on  the  quantity  of  maize  or  the  quantity  of  bags. 
They  desired  that  freight  should  ho  paid  on  a 
tonnage — that  is  to  say,  the  tonnage  in  the 
abstract  of  the  Teasel.  I  think  that  if  you  read 
those  words  in  it  negatives  the  argument  that 
has  been  addressed  to  us  in  support  of  the 
appeal. 

With  reference  to  the  case  of  MackiU  v.  Wright 
(14  App.  Caa.  106).  it  aoems  to  me  that  the  language 
which  ia  in  that  case  relied  upon  has  reference  to 
that  particular  contract,  and  that  particular 
contract  is  one  whioh  indicated  on  the  face  of  it 
that  the  parties  were  contracting  with  reference 
to  the  capacity  of  that  vessel  in  regard  to  that 
particular  voyage,  and  that  particular  voyage 
waa  a  royage  which  aa  indicated  on  the  face  of 
the  charter-party  was  one  on  which  a  certain 
olasB  ot  cargo  was  to  bo  carried. 

In  my  opinion  that  language  has  really  no 
reference  to  the  particular  case  that  we  hare  now 
to  decide,  or  the  contract  upon  whioh  the  argn. 
ment  is  founded. 
On  these  grounds  I  think  that  this  appeal  fails 


Evk.  J. — Oar  judgment  involves  the  construc- 
tion of  this  particular  r-ontract,  the  terms  of 
which  are  essentially  different  from  those  in  the 
contract  with  which  the  House  of  Lords  bad  to 
deal  in  the  case  of  Mackill  v.  Wright  (14  App. 
Cat.  106).  Here  the  guarantee  is  the  guarantee 
of  an  existing  fact  not  a  representation  as  to  the 
quantity  of  the  particular  cargo  which  the  ship 
could  accommodate. 

I  think  that  appeal  fails  and  should  be 
dismissed.  Appeal  dismissed. 

Solicitors  for  the  appellants,  Slurlan  aud 
Slur  ton. 

Solicitor  for  the  respondonta,  BotlereU  and 


Fsb.  5  and  6, 1918. 
(Before  Pick fORD,  Warrington,  and 

ScRUTTON,  L.J  J.) 

Harrison  (T.  AMD  J.)  e  Knowlbs  and 
Fostbr.  (a) 

APPEAL  FROM  THE  KINO  S  bKNCH  DIVISION. 

Contract  —  Sale  of  ships  — -  Particulars  — Specific 
existing  chattel— Statement  as  to  quality  attaching 
to  chattel  —  Condition  or  warranty  —  Innocent 
misdescription— "  Nut  accountable  for  errors  in 
description." 

The  defendants  wishing  to  sell  two  steamships  to 
the  plainliff.i  gave  to  them  particulars  in  writing 
of  tlte  thips,  which  slated  (inter  alia)  thai  the 
dead-weight  capacity  of  each  ship  was  460  tons. 
The  particulars  further  contained  the  words  *'  not 


I  by  KoWAaa  J.  U.  Ciapum,  ! 
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accountable  for  errors  in  description"  The 
plaintiffs,  relying  upon  the  particulars,  agreed  to 
buy  the  ships,  and  a  memorandum  of  the  contract, 
which  made  no  direct  references  to  the  particulars, 
was  signed  by  the  parties  on  the  0/a  Dec.  1915. 
The  dead-weighl  capacity  of  each  ehip  was 
subsequently  found  to  be  only  300  tons.  The 
plaintiffs,  having  accepted  the  steamers,  claimed 
damages  on  the  ground  that  the  statement  as  to 
the  capacity  of  the  the  ships  was  a  condition  of  the 
contract,  or,  in  the  alternative,  a  warranty. 
Held,  on  the  evidence,  that  the  particulars  formed 
no  jwrM>/  the  contract,  and  the  defendants  were 

Decision  of  Bailhache,  J.  (117  L.  T.  Rep.  363; 
(1917)  2  K.  B.  006)  affirmed  on  the  facte. 

Appxal  by  the  buyers  from  a  deciaion  of 
Bailhache,  J.,  who  held  that  the  statement  in  the 
particulars  as  to  the  dead-weight  capacity  of  the 
ships  formed  part  of  the  contract;  bat  that 
the  statement,  which  was  contractual,  being  a 
warranty  and  not  a  condition,  the 
were  protected  by  the  words  "not 
for  errors,"  and  were  not  liable. 

B.  A.  Wright,  K.O.  and  CUtvghion  Sooit  for 
the  plaintiffs. 

F.  A.  Greer,  K.O.  and  Alexander  Neilson,  for 
the  defendants,  were  not  called  upon. 

Pickford,  JjJ.  (after  stating  the  facts).— I 
tike  a  different  view  from  that  reached  by  Bail- 
hache, J.  as  to  whether  the  particulars  were 
intended  to  be  made  part  of  the  contract.  I  do> 
not  think  that  they  were.  The  document  of  the 
9th  Deo.  1915  was,  I  think,  intended  to  be  a 
memorandum  of  the  terms  of  the  contract,  and, 
if  so,  the  particulars  were  not  part  of  the  con- 
tract. They  merely  contained  a  representation 
made  innocently  as  to  the  dead- weight  capacity 
of  the  ships,  which  may  have  induced  the  plain* 
tiffs  to  enter  into  the  contract,  but  whioh  afforded 
no  ground  for  a  claim  for  damages  for  breach  of 
oontraot.  As  regards  the  decision  of  Bailhache,  J . 
that  the  statement  in  the  particulars  aa  to  dead- 
weight capacity  was  not  a  condition  bet  a 
warranty,  and  that  the  discrepancy  between  460 
and  360  tons  did  not  make  the  ships  different 
commercially  from  those  described,  I  will  say  no 
more  than  that  it  ia  a  decision  by  a  learned  judge 
from  whom  I  should  be  loth  to  differ;  bnt  before 
to  a  conoluBion  on  that  point  I  should 
hear  the  defendants'  counsel  in  support 


wish  to 
of  the  decision. 


Warrington,  L.J.— I  agree.  The  statement 
in  the  particulars  as  to  the  dead-weight  capacity 
of  the  ships  was  a  statement  preliminary  to  the 
contract,  and  forme  no  part  of  it.  It  was  not 
disputed  that  the  particulars  were  in  one  sense 
the  foundation  of  the  contract,  and  if  the  state- 
ment were  untrue  in  a  material  particular,  though 
mads  innocently,  it  might  be  a  ground  for 
rescinding  the  contract.  But  there  is  a  distinc- 
tion between  a  statement  of  fact  which  gives  rise 
to  a  right  to  rescission  and  a  statement  of  fact 
which  gives  rise  to  a  claim  for  damages.  I  have 
nothing  to  add  to  what  Pickford,  L.J.  has  said  &b 
to  the  decision  of  Bailhache,  J. 

ScruttON,  hj.  —  I  agree  with  the  result 
reached  by  Bailhache,  J.,  but  I  arrive  at  that 
result  by  a  different  road.  A  statement  may 
form  part  of  a  contract  which  the  party  making 
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it  promises  to  be  troe,  or  it  may  be  an  innocent 
representation  of  fact  which  be  does  not  promise 
to  be  true,  but  which  if  untrue  in  a  material 
particular,  and  formed  part  of  the  inducement  to 
enter  into  the  contract,  may  five  rise  to  a  claim 
to  rescind,  bnt  not  to  a  olaim  for  damages.   It  ia 


a  question  of  intention  whether  a  representation 
amounts  to  a  warranty:  (Heilbut,  Symons,  and 
Co.  v.  Buckleton,  107  L.  T.  Rep.  769;  (1913) 
A.  C.  30;  see  also  Walli;  Son,  and  Welle  t.  Pratt, 
105  L.  T.  Rep.  146;  (1911)  A.  0.  394).  In  my 
opinion  the  particulars  formed  no  part  of  the 
contract  between  the  parties.  If  they  bad,  I 
should  have  desired  to  bear  the  defendants' 
oonnsel  in  support  of  the  decision  as  to  the 
discrepancy  between  460  and  360  tons  dead- 
weight capacity.  Appeal  ditmitied. 

Solicitors  for  the  plaintiffs,  WiUiam  A.  Crump 
and  Son. 

Solicitors  for  the  defendants,  Bolterell  and 


HIGH  COURT  OF  JUSTICE. 

KING'S  BENCH  DIVISION. 
Friday,  Jan.  11,  1918. 
(Before  Bailhachb,  J.) 

He  A  Petttiof  of  Right  of  thi  N*w  Zealand 
Shipping  Company  Limitbd.  (a) 

Shipping— Registration  of  transfer— Feet— Transfer 
of  mortgage  to  new  trustees  on  death  of  one  trustee 
—  Whether  fees  payable  —  Merchant  Shipping 
(Mercantile  Marine  Fund)  Act  1898  (61  da  62  VicL 
c  44),  *.  3,  eched.  1  (2). 

Sect.  3  of  the  Merchant  Shipping  (Mercantile  Marine 
Fund)  Act  1898  provides  that :  "  Such  fees  shall  be 
paid  in  respect  of  the  registration,  transfer  (including 
transmission),  and  mortgage  of  British  ships  -as 
the  Board  of  Trade,  with  the  consent  of  the 
Treasury,  determine.  .  .  ."  Sched.2  (2)  of  the 
same  Act  specifies  the  fees  payable  "on  transfer, 
transmission,  registry  anew,  transfer  of  registry, 
mortgage,  and  transfer  of  mortgage."  Certain 
ships  and  shares  of  ships  belonging  to  the  N.  Z  S. 
Company  in  respect  of  which  first  mortgages  were 
created  were  transferred  to  trustees  by  a  trust  deed 
upon  trust  to  allow  the  company  to  use  the  same. 
One  of  the  trustees  having  died,  the  survivors 
indorsed  the  mortgages  with  the  names  of  themselves 
and  a  new  trustee  as  provided  by  sect.  37  and  the 
first  schedule  of  the  Merchant  Shipping  Act  1894. 
Upon  presentation  of  these  indorsements  to  be  re- 
corded pursuant  to  the  last-named  Act,  the  registrar 
of  British  ships  at  P.  demanded  135J.  Is.  6d.  as 
due  under  sect.  3  of  the  Act  of  1898.  The  company 
paid  this  sum  under  protest,  and  sought  to  recover 
the  same  by  petition  of  right. 

Held,  that  the  indorsement  of  the  mortgages  in  the 
circumstances  above  set  forth  and  substitution  of  a 
new  trustee  amounted  to  a  transfer  of  mortgage 
within  seek  3  of  the  Act  of  1898  although  no  con- 
sideration passed,  and  that  the  fees  were  properly 
exacted 

Special  case  stated  on  a  petition  of  right  by 


1.  Tbess  proceedings  wars  commenced  on  the  29th 
Dec.  1915  by  a  petition  of  right  whereby  the  New 
Zealand  Shipping  Company  Limit* 
"the  suppliants")  sought  repayment  of 
1351.  7*.  6d.  paid  by  them  under  proteat  to  the 
of  British  Ships  at  Plymouth,  and  the  parties 
oononrred  in  stating  the  questions  of  law  arising 
in  the  following  oaae  for  the  opinion  of  the  Court. 

2.  The  suppliants  are  a  corp. 
under  the  lawa  of  New  Zealand  and  are  owners  of  ships 
trading  between  Groat  Britain  and  New  Zealand  and 
other  parts  of  the  world.  The  said  ships  are  registered 
undor  the  Merchant  Shipping  Act  1894  as  British  ships 
at  the  Port  of  Plymouth. 

3.  For  the  purposes  of  securing  an  issus  of  300,0001. 
debenture  stock  and  interest  thereon  at  4  per  oent.  the 
suppliants  exeouted  an  indenture  dated  the  5th  Aug. 
1896  (hereinafter  called  "the  trust  deed").  The 
parties  to  the  trust  deed  were  the  suppliant*  of  the  one 
part  and  Sir  Edwyn  8andys  Dawes,  K.C.M.Q.,  John 
Francis  William  Deacon  and  William  Ewing  (herein- 
after called  "  the  trustees  ")  of  the  other  part.  A  true 
copy  of  the  said  deed  is  attached  to  and  forms  part  of 
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4.  In  accordance  with  the  terms  of  the  trust  deed 
the  suppliants  proceeded  to  create  and  to  bare 
registered  in  the  names  of  the  trustees  first  mortgagee 
over  the  ships  and  shares  of  ships  in  the  trust  deed 
referred  to.  Each  of  the  said  mortgages  was  in  the 
statutory  form  and  was  recorded  in  the  register  book 
at  the  said  port  pursuant  to  sect.  31  of  the  Merc 
Shipping  Act  1894. 

5.  By  olause  8  of  the  trust  deed  the 
premises  were  to  be  held  by  the  trustees  in  trust  to 
permit  the  suppliants  to  hold,  enjoy,  and  use  and 
employ  the  mortgaged  premises  and  to  curry  on  there, 
with  the  business  or  any  of  the  buiinesscB  authorised 
by  their  memorandum  of  association  until  the  security 
thereby  constituted  should  beooms  enforceable,  and 
then  to  take  possession  of  and  sell  the  trust 
as  therein  provided.  The,  suppliants  allege 
Attorney- General  for  the  purposes  of  this  - 
that  the  said  sraurity  has  not  at 


at  any  time 
enforceable. 

6.  In  accordance  with  the  terms  of  ths  trust  deed 
the  suppliants  hare  from  time  to  time  withdrawn  ships 
and  shares  of  ships  from  ths  trusts  of  ths  trust  deed 
replacing  them  by  ships  or  shares  of  ships  of  equal  or 
greater  value,  and  for  ths  purposss  of  such  replacement 
bare  created  in  the  names  of  the  trustees  for  the  time 
being  of  the  trust  deed  further  statutory  mortgsges  of 
their  ships  or  sharss  of  ships  in  the  like  form  under  the 
Merchant  Shipping  Acts,  and  suoh  mortgages  were 
recorded  in  the  register  book  at  rijmouth  pursuant  to 
the  provisions  of  the  Merchant  Shipping  Act  1894. 

7.  Ths  fees  payable  under  Scot  3  of  the  Merchant 
Shipping  (Mercantile  Marine  Fond)  Aot  1898  (61  and 
62  Vict,  c  44)  In  respect  of  each  of  such  mortgages  as 
aforesaid  wsrs  paid  at  or  about  the  time  of  suoh 
mortgsge  being  recorded  in  the  register  book. 

8.  Ths  said  Sir  Edwyn  Sandys  DaweB  died  on  the 
22nd  Deo.  1903,  and  the  suppliant*  by  an  indenture 
dated  the  21  it  March  1904,  in  exeroise  of  the  powers 
conferred  upon  them  by  Art.  36  of  the  trust  deed, 
appointed  Bethel  Martin  Dawss  a  trustee  thereof  in  the 
place  of  the  said  Sir  Edwyn  Sandys  Dawss,  deceased, 
to  aot  as  trustee  jointly  with  the  surriving  trustees. 
A  true  copy  of  the  said  indenture  is  attached  to  and 
forms  part  of  this  oase. 

9.  Shortly  after  the  execution  of  such  last- mentioned 
indenture  there  was  written  and  placed  upon  each  of 
the  mortgages  then  sobject  to  the  trust  deed,  being  the 
mortgages  referred  to  in  the  last- mentioned  indenture 
and  enumerated  in  the  schedule  to  that  indenture,  an 
indorsement  in  the  statutory  form  by  which  the  two 
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to  the  taid  John  Francis  William  Deacon,  William 
Ewing,  and  Bethel  Martin  Dawes  the  benefit  of  the 
therein  within  written  security.  These  indorsement* 
were  in  tbo  form  prOTidtd  by  Scot.  37  o'  end  the  First 
Schedule  to  the  Merohant  Shipping  Aot  1804,  and  inoh 
indortemcnta  were  therenpen  recorded  in  the  register 
book  at  Plymouth  pursuant  to  snob  last-mentioned 
reetion,  the  fees  paysble  or  claimed  to  be  payable  under 
the'  taid  Merchant  Shipping  Aot  (Mercantile  Marine 
Fund)  Aot  1698,  in  respect  of  each  such  transfer  of 
mortgege  being  paid. 

10.  Tbo  laid  William  Ewing  died  on  the  0th  Jan. 
1915.  and  tbe"  evpplianta  by  an  indenture  dated  the 
23rd  March,  1915,  in  exeroiae  of  the  powers  conferred 
npon  them  by  the  ternu  of  the  trust  doed,  duly 
appointed  tbe  Honourable  Sir  Timothy  Augustine 
Cogb'an,  I  S  0.,  a  trustee  thereof  in  the  plane  of  William 
E«riog,  deceased,  to  act  aa  trustee  jointly  with  tbe 
surviving  trustees.  A  true  oopy  of  this  indenture  is 
attached  to  and  forma  part  of  this  eaae. 

11.  On  the  date  of  the  death  of  tbe  said  William 
Ewing  there  were  existing  twenty-eight  mortgages  in 
tbe  atatototy  form,  of  certain  of  the  suppliant*'  ahipa 
or  the  several  shares  thereof  aa  security  under  tbe  pro- 
visions of  tbe  trust  deed.  Tbe  full  particulars  of  tbe 
said  mortgagee  are  ret  out  in  par.  10  of  the  petition  of 
right  hrroio.  All  thaeo  mortgages  then  stood  recorded 
in  tbo  register  book  in  the  namta  of  the  said  John 
F'ancie  William  Deacon,  William  Ewing,  and  Bethel 
Martin  Dawea. 

12.  On  or  about  the  let  Not.  1915  tbe  said  mort- 
gagee were  respectively  indorsed  by  the  two  then  sur- 
viving truateea,  according  to  tbe  atatutory  form,  with 
the  vamee  of  tbe  a* id  surviving  trosteea  and  tbo  said 
8ir  Timothy  Augustine  Gogblan  (tbe  new  trustee)  to 
effeot  the  pnrcosss  for  which  the  aaid  atatutory  form  is 
provided.  No  valuable  consideration  peered  between 
the  parties  in  regard  to  thia  transaction.  Tbe  thtee 
oopy  mortgagee  with  tbe  indorsement!  thereon  at- 
tached to  thia  caw  marked  "A,""  B,"  and  "  C" 
respectively,  are  oopiee  of  tthe  mortgage  of  tbe  27th 
March  1901,  of  tbe  mortgage  of  the  3rd  Oct.  1004,  and 
of  tbe  mortgage  of  the  18ih  April  1901  respectively, 
mentioned  in  par.  10  of  the  petition  of  right.  Tbe 
mortgages  cf  the  ]  8th  July  1900  and  tbe  23rd  March 
1903  (mentioned  in  the  aaid  par.  10,  are  in  the  asme 
form  aa  the  aaid  mortgage  of  tne  27th  March  1901,  and 
all  the  mottgagea  mentioned  in  the  aaid  par.  10  other 
than  thoee  hereinbefore  mentioned  are  in  the  tame  form 
as  the  t-aid  mortgage  of  the  18th  April  1301. 

13.  Upon  presentation  of  the  aaid  indorsements  to 
tho  Registrar  of  Britiab  Sbipe  at  Plymouth  (being  the 
port  of  regibtry  of  the  taid  ahipa)  for  the  recording  of 
the  tarns  pursuant  to  sect  37  of  the  Merchant  Shipping 
Aot  1394,  tbe  said  rogifltrar  claimed  the  sum  cf  1351. 
7«.  3d.  ae  due  under  seot.  3  of  the  Merohant  Shipping 
(Mercantile  Marine  Fund)  Aot  1898  and  tbe  firat 
schedule  thereto. 

14.  The  registrar  arrived  at  the  aaid  anm  of  1351. 
7*.  3d.  by  charging  on  the  gross  tonnage  subject  to  tbe 
eeveral  mortgagee  the  maximum  scale  of  fees  that  is 
chargeablo  under  the  second  part  of  tbe  firet  schedule 
to  the  Merchant  Shipping  (Mercantile  Marine  Fend)  Aot 
189S  on  the  gross  tonnage  represented  by  the  ships  or 
shares  of  ships. 

15.  The  sopplianta  refusod  to  pay  the  taid  mm  of 
1351.  7«.  6d.  or  any  pait  thereof,  contending  that  the 
registrar's  view  of  the  law  wae  erroneous,  and  that 
neither  tbe  aaid  sum  nor  any  other  sum  was  legally 
demandablv.  Tbo  registrar,  however,  rofoeed  to  record 
tbe  said  indort  entente  unless  tbe  aaid  sum  of  1351.  7*.  6<i. 
was  firat  paid  by  tbe  tnppliante :  and  it  was  ultimately 
arranged  with  tbe  Txoipnry,  through  tho  solicitor  for 
the  Customs  and  Excise,  that  the  suppliants  should  pay 
the  said  sum  of  1351.  7s.  6d.  under  protest,  and  bring 
these  proceedings  to  recover  the  eame,  in  order  that  the 
legality  of  the  aaid  demand  of  tbe  registrar  might  be 


judicially  determined.  The  Bupplianta  accordingly  paid 
tbe  said  sum  of  1351.  7«.  3d.  under  protest  and  pre- 
sented tbe  petition  of  rights  herein,  which  has  been 
duly  indorsed  by  His  Majesty's  fiat. 

13.  The  fees  payable  under  seofc.  3  and  tbe  first 
schedule  to  the  Merchant  Shipping  (Mercantile  Marino 
Fund)  Aot  1898  are  payable  into  His  Majesty's 
Exchequer. 

17.  Upon  reoeipt  by  htm  of  the  aaid  sum  of  1351. 
7*.  6d.  the  registrar  proceeded  to  perform  his  statutory 
duty  in  respeot  of  each  suoh  indorsement — namely,  he 
recorded  each  of  such  endorsement*  by  entering  in  the 
register  book  the  names  of  the  aaid  John  Francis 
William  Deacon,  William  Ewing,  and  Sir  Timothy 
Augustine  Coghlan  aa  mortgagees  of  tbe  relative  ahipa 
or  shares  of  ehipB,  and  in  the  case  of  each  suoh 
mortgage  by  mem  orandnm  unier  his  band  notified  on 
the  instrument  or  purported  instrument  of  traufer  that 
it  had  been  recorded  by  him,  stating  the  day  and  hour 
of  record. 

18.  Tbe  aaid  John  Francis  William  Deacon  was  a 
holder  of  some  of  tbe  said  debenture  stock.  Tbe  aaid 
Bethel  Martin  Dawes  ard  Sir  Timothy  Augustine 
Coghlan  did  not  bold  any  cf  suoh  stock. 

10.  The  tupplianta  contend  that  the  appointment  of  a 
new  truatee  on  tbe  death  of  a  former  trustee  in  the  cir- 
cumstance* hereinbefore  *et  forth  with  the  resulting 
ooneequences,  namely,  the  indorsement  of  tho  mort- 
gagee subject  to  the  trusts  of  the  trust  deed  and 
substitution  cf  the  name  of  the  new  trustee  on  the 
register  of  mortgages  in  tbe  place  of  the  deceased 
trustee  (there  being  no  transmission  of  any  beneficial 
interest)  is  not  a  transfer,  transmission,  or  mortgage  of 
a  Britiab  ship  within  sect.  3  of  the  aaid  Aot  of  1898, 
neither  ia  it  a  transfer  of  mortgage  within  tbe  first 
schedule  to  the  Aot  so  as  to  attract  on  registration 
thereof  or  otherwiae  the  duties  or  fo*«  imposed  under 
the  said  section  or  aohednle.  The  suppliants  also  contend 
that  in  any  view  of  the  oase  no  ships  or  shares  of  ships 
were  transferred  by  the  transaction  hereinbefore  set 
forth,  and  that  there  is  no  scale  of  charges  fixed  by  the 
aaid  schedule  that  ia  applicable  to  the  aaid  transaction 
or  tbe  registration  thereof,  and  that  nothing  is  under 
the  aaid  aohednle  or  section  chargeable  in  respect 
thereof.  Farther  or  alternatively  tho  sopplianta  con- 
tend that  auoh  transfer,  if  sny,  aa  thero  may  have  been 
of  the  said  mortgages  was  effected  by  the  said  inden- 
ture of  the  23rd  March  1915,  being  the  appointment  of 
the  now  trustee,  and  enoh  indenture  doeanot  attraot  tbe 
fees  or  dutieB  imposed  by  the  said  section  or  schedule. 

20.  Tbe  Attorney. General  on  behalf  of  His  MsjeBty 
contends  (1)  that  none  of  the  Merohant  Shipping  Acts 
entitled  the  suppliants  to  bars  any  of  the  said  instru- 
ments of  transfer  registered  withont  payment  of  a  fee, 
(2)  that  tbe  proceeding  carried  through  by  preparing 
and  executing  the  instrument  of  transfer  and  getting 
it  recorded  by  the  registrar  was  in  each  oase  a 
"transfer  of  mortgage"  within  tbo  meaning  of  the 
first  sohedule  to  the  Merchant  Shipping  (Mercantile 
Marino  Fund)  Aot  1898,  eo  a*  to  carry  tbe  statutory 
fee  under  the  said  sohedulo  ;  (3)  that  the  said  fees  were 
in  the  nature  of  a  payment  for  tbe  protection  and 
benefits  arising  to  the  aupplianta  out  of  tho  registration 
of  the  said  transfers,  and  (4)  that  the  facta  above  in 
this  case  stated  do  not  disclose  any  legal  or  equitable 
right  in  the  suppliants  to  recover  baok  the  said  anm  of 
1351.  7t.  6d.  or  any  part  thereof. 

21.  The  question  of  law  for  the  opinion  of  the  court 
ia  whether  in  the  f sots  and  circumstances  hereinbefore 
set  forth  tho  registrar  wae,  on  tbe  true  construction  of 
aoot.  3  of  tbe  Merchant  Shipping  (Mercantile  Marine 
Fond)  Aot  1898,  and  the  first  schedule  thereto  and  the 
other  provisions  of  the  Merchant  Shipping  Acts  relevant 
hereto,  entitled  to  refuse  to  record  the  taid  indorsements 
unless  the  said  sum  of  1851.  7a.  fid.  was  paid  by  the 
suppliants,  and  whether  tbe  aaid  sum  was  in  law  payable 
by  them  as  demanded. 
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22.  It  If  agreed  that  subjec t  to  the  approval  of  the 
court  if  the  registrar  was  not  entitled  to  demand  the 
■aid  earn  of  1351.  7#.  6d.  ae  a  condition  of  recording  the 
■aid  indorsements  there  shall  be  judgment  with  ooata 
for  the  uid  sum  in  favour  of  the  suppliant*.  But  that 
if  the  said  fees  were  psysblc  there  shall  be  judgment 
dismissing  the  petition  of  right  with  costs  against  the 

A.  M.  Latt«s, 
H.  M.  Givmn. 

Waller  Ryde,  K.C.  and  A.  M.  Jotter  appeared 
for  the  suppliants. 

H.  M.  Giveen  (Sir  Gordon  Htwart  (S.-G.)  with 
him  for  the  Crown). 

The  arguments  of  counsel  sufficiently  appear  in 
the  judgment  of  the  court, 

Bailuache,  J.— This  is  a  qaeetion  submitted 
to  me  by  a  petition  of  right  on  an  agreed  state* 
ment  of  facts.  The  question  is  this :  The  New 
Zealand  Shipping  Company  have  trustees  for 
debenture  holders,  and  those  trustees  for  deben- 
ture holders  hold,  and  are  the  registered  holders 
of  the  mortgages  on  certain  ships.  One  of  the 
trustees  died  and  a  new  trustee  waa  appointed. 
The  new  trustee  waa  appointed  by  deed,  which 
contained  a  declaration  of  transmission  or  transfer. 
The  New  Zealand  Company  were  not  satisfied 
with  that,  and  desired  to  have  the  new  trustees 
registered  aa  the  mortgagees  of  the  shipping 
share*  whioh  the  old  trustees  held.  •  For  that 
purpose  they  prepared  transfers  of  mortgages 
with  the  names  of  the  new  trustees  inserted  as 
the  transferees,  and  tendered  those  transfers 
for  registration.  Upon  doing  so  the  registrar 
demanded  fees  which  amounted  in  the  whole  to 
a.aum  of  1B5L  or  thereabout. 

The  New  Zealand  Shipping  Company  denied 
their  liability,  but  paid  under  protest  under 
pressure  from  the  registrar,  who  declined  to 
register  without  receiving  fees ;  and  the  point  to 
be  determined  is  whether  the  registrar  was  right 
or  wrong  in  so  doing. 

These,  I  think,  are  all  the  facts  that  are  neces- 
sary to  explain  the  statute  upon  which  the  answer 
to  that  question  depends.  The  particular  statute 
is  the  Merchant  Shipping  (Mercantile  Marine 
Fund)  Act,  1898,  sect.  3  of  which  provides  that 
"such  fees  shall  be  paid  in  respect  of  the  regis- 
tration, transfer  (including  transmission),  and 
mortgage  of  British  ships  as  the  Board  of  Trade 
with  the  consent  of  the  Treasury  determine,  not 
exceeding  those  specified  in  the  first  schedule  to 
this  Act  and  all  suoh  fee  shall  be  paid  into  the 
Exobequer."  The  rest  of  the  statute  does  not 
matter.  The  words  whioh  do  matter  are  "  such 
fees  shall  be  paid  in  respect  of  the  registration, 
transfer  (including  transmission),  and  mortgage 
of  British  ships  as  the  Board  of  Trade,  with  the 
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those  specified  in  the  first  schedule  to  this  Act." 
When  I  turn  to  the  first  schedule  to  the  Act  I 
find  it  is  divided  into  two  parts.  It  is  headed 
"Table  of  maximum  feea  to  be  paid  on  the 
registration,  transfer,  and  mortgage  of  ships." 
The  first  part  deals  with  registration,  and  the 
second  with  transfer  and  mortgage.  Under  the 
heading  "  transfer  and  mortgage  the  schednle 
runs  on  thus :  "On  transfer,  transmission .  registry 
anew,  transfer  of  register,  mortgage,  and  transfe 
of  mortgage."  Now  in  this  case  there  was 
undoubtedly  a  transfer  of  mortgage.   True  it  was 


only  a  transfer  of  the  legal  interest,  but  still  it 
was  a  transfer  of  mortgage.  Now  Mr.  Ryde,  in 
his  very  careful  argument  for  the  New  Zealand 
Shipping  Company,  has  referred  me  very  closely, 
and  quite  rightly,  to  the  Merchant  Shipping 
(Mercantile  Marine  Fund)  Act  1893,  sect.  3.  He 
sajs  that  if  you  look  at  that  section  you  will  not 
find  there  any  reference  to  tho  transfer  of  a  mort- 
gage, but  yon  will  find  reference  to  "  regiatration, 
transfer  (including  transmission),  and  mortgage 
of  British  ships."  He  contended  that  yon  must 
read  in  after  the  words  "  registration,"  "  transfer." 
"transmission,"  and  "mortgage"  the  words 
"of  British  ships."  Read  in  that  redundant 
way  the  section  would  provide  that  "snoh 
fees  shall  be  paid  in  respect  of  the  regis- 
tration of  British  ships,  transfer  of  British 
ships,  transmission  of  British  ships,  and  mort- 
gage of  British  ships  as  the  Board  of  Trade, 
with  the  consent  of  the  Treasury,  determine. 
Then  he  says  in  any  statute  of  this  kind 
it  is  no  use,  it  is  irrelevant  to  argue  as  to  what 
the  legislature  may  have  intended;  what  you 
have  to  find  out  is  the  exact  worda  of  the  statute 
and  to  construe  those  words  in  their  natural 
meaning,  audit  a  man  falls  within  those  words 
so  construed  he  is  liable,  and  if  he  falls  without 
them  he  is  not  liable,  however  analogous  his 
position  may  be  to  that  of  a  person  falling  within 
these  words. 

This  Act  obviously  follows  the  Merchant 
Shipping  Act  of  1894,  which  deals  with  the 
registration,  transfer  And  transmission  of  ships 
and  with  the  mortgage  of  ships,  and  in  the 
section  dealing  with  the  mortgage  of  ships  it 
deals  with  the  transfer  of  a  mortgage.  That  is 
connected  up,  and  I  cannot  construe  this  section 
without  reading  it  in  connection  with  the  sohedulo 
to  the  Act.  If  tbc  seotion  stood  alone  there 
would  be,  I  think,  notwithstanding  that  it  follows 
the  lines  laid  down  by  the  Merchant  Shipping 
Act  of  1894,  a  great  deal  to  be  said  in  favour  of 
Mr.  Ryde's  argument,  but  when  we  come  to  tho 
schedule  we  find  that  the  schedule  does  deal  in 
terms  with  transfers  of  mortgages  and  specifies 
what  are  the  fees  to  be  payable  on  the  transfers 
of  mortgages.  Now  I  must  read  the  section  and 
the  schedule  together.  Mr.  Ryde  agrees  to  this, 
but  says  with  great  force  that  one  would  not 
expeot  the  schedule  to  be  a  charging  schedule  ; 
that  the  schedule  is  in  terms  a  limiting  schednle, 
limiting  the  fees  which  the  Board  of  Trade  may 
charge,  and  therefore  he  says  one  would  not 
expect  to  find  in  that  schedule  a  permission 
to  charge  on  something  whioh  is  not  chargeable 
under  the  section  which  brings  the  schednle 
into  operation.  That  is  perfectly  time,  bnt 
I  do  not  think  that  is  quite  the  question 
which  I  have  to  decide.  The  question  which  I 
have  to  decide  is  what  is  the  true  meaning 
of  the  words  "registration,  transfer  (includ- 
ing transmission)  and  mortgage  of  British 
ships  "  as  interpreted  in  the  light  of  or  read 
together  with,  is  perhaps  the  better  expression, 
the  schedule.  Now  when  I  read  the  seotion  and 
the  schedule  together  I  find  that  mortgage  or 
transfer — one  or  the  other — by  the  schedule  is 
extended  to  mean  transfer  of  mortgages.  I  am 
not  at  all  surprised  that  it  is  so,  because,  though 
for  a  moment  I  did  forget  what  I  said  a  couple  of 
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i  is  not  the  slightest  reason  why  mortgages 
on  registration  should  be  subject  to  a  fee  and 
transfers  of  mortgagee  on  registration  should  not 
be  subject  to  a  fee.  The  registration  of  a 
transfer  would  iuvolve  the  tame  amount  of 
trouble  and  the  same  oare  as  the  registration  of 
a  mortgage.  So  that  I  am  not  surprised  to  find 
that  the  schedule  does  expressly  refer  to  transfers 
of  mortgages  and  makes  fees  payable  in  respect 
of  transfers  as  well  as  mortgages. 

The  point  is  an  extremely  short  one ;  Mr.  Byde 
has  been  good  enough  to  call  my  attention  to 
everything  which  could  be  said  in  favour  of  his 
clients'  view  and  to  the  relevant  sections  of  the 
Merchant  Shipping  Act  of  1894,  and  I  have  come 
to  the  conclusion  that  the  registrar  was  right  in 
demanding  those  fees,  and  this  petition  must  be 
dismissed  with  costs. 


Solicitors  for  the  suppliants,  Cattarns.Cattarns, 
and  Harris. 

Solicitors  for  the  Grown,  Boiiciior  of  Customs 
and    —  — 


Thursday,  Feb.  14,  1918. 

(Before  Atkin,  J.) 

Thomson  and  Co.  v.  BaocKLBBeHK  LxMITBD.  (a) 

Charter-party— Clause  guaranteeing  tonnage  and 
capacity  of  vessel — Lump-sum  freight — Claim  by 
charterers  for  reduction  owing  to  use  of  dunnage 
in  * 


By  a  clause  in  a  charter-party  the  owners  guaranteed 
to  place  6600  tons  dead-weight  cargo  capacity  and 
300,000  cubic  feet  oale-space  as  per  builder's  plan 
at  disposal  of  charterers,  provided  that  if  the 
dead-weight  or  bale-space  placed  at  the  charterers' 
disposal  be  less  than  the  above,  then  the  lump-sum 
freight  which  was  payable  was  to  be  reduced  pro 
rats.  Owing  to  the  use  of  dunnage  for*packing 
the  cargo,  the  charterers  were  constrained  to  leave 
behind  32  tons  of  cargo,  in  respect  of  which  they 
claimed  a  reduction  p«o  rata  in  the  freight. 

Held,  that,  there  being  no  restriction  as  to  what  the 
cargo  should  be,  save  that  it  was  to  be  unob- 
jectionable, the  question  as  to  how  much  dunnage 
should  be  used  was  for  the  charterers,  and  their 


Award  stated  in  the  form  of  a  special  case. 

This  is  the  award  of  Howard  Honlder,  the  umpire 
appointed  by  the  arbitrators  under  the  submission  to 
arbitration  contained  in  the  charter-party  hereinafter 
mentioned,  stated  in  the  form  of  a  special  case  pur- 
saant  to  eeot.  7  of  the  Arbitration  Act  1889. 

1.  Differences  having  ariien  between  the  olaimants 
(hereinafter  called  the  shipowners)  and  the  respondents 
(hereinafter  called  the  charterers)  as  to  the  extent  of 
the  liability  of  the  charterers  in  respect  of  a  claim  for 
a  lnmp  snm  freight  made  against  them  by  the  ship- 
i  under  a  charter-party  made  between  the  said 
i  and  dated  the  22od  Deo.  1916,  each  differences 
i  referred  under  olanso  24  of  the  said  charter-party 
to  Messrs.  P.  T.  Pembroke  and  F.  Newson  as  arbi- 
trators, and  they  duly  aelsoted  me  as  ampin  in  accord- 
aaos  with  the  said  dense.  The  said  arbitrators  were 
unable  to  agree  upon  their  award  upon  the  matters 
referred  to  them  as  aforeaaid,  and  gave  me  due  notioo  to 
proceed  as  umpire  to  consider  and  award  upon  the  said 


W.  V.  Ball,  tea. 


2.  The  said  charter-party  (a  copy  of  which  is  annexed 
to  this  case)  was  entered  into  by  the  respondents  as  the 
charterers  and  the  claimants  as  the  owners  of  the  steam- 
ship Benledi,  therein  described,  amongst  other  things,  as 
of  about  the  oubio  capacity  for  cargo  of  300,000  feet  bale- 
space,  excluding  peaks  and  lazarette,  and  of  5600  tons 
dead-weight  cargo  capacity,  and  provided  by  clause  1 
that  the  said  steamer  should  proceed  from  Singa- 
pore to  Calcutta  and  there  load  in  a  customary 
manner    as   ordered    by    the    charterers    or'  their 
agents     a     full   and    complete     cargo     of  unob- 
jectionable merchandise  which  the  charterers 
themselves  to  ship,  not  exceeding  what  sho 
reasonably  stow  or  carry  over  and  above  her  taokle, 
apparels,  provisions,  coals,  and  furniture,  and  should 
therewith  proceed  to  her  specified  port  or  ports  and 
deliver  the  same  on  being  paid  freight  at  a  lump  sum 
'  of  78,0001.  if  to  two  ports,  5001.  less  if  to  one  port  only. 
The  said  olause  was  continued  by  writing  in  the  margin 
thereof  as  follows  :  "Owners  gusrantee  to  place  5600 
tons  dead-weight  cargo  capacity  and  300,000  bale-space 
as  per  builder's  plan  at  disposal  of  charterers.    If  the 
dead-weight  or  bale-spaoe  placed  at  charterers'  disposal 
be  lesfythan  the  above  then  the  lump  sum  is  to  bo  reduced 
pro  rata." 

3.  Clause  2  provided  amongst  other  things  that 
nothing  therein  should  oxsmp*  the  shipowner  from  lia- 
bility to  pay  for  damage  to  cargo  occasioned  by  bad 
stowsge  or  insufficient  dunnsgs  or  ventilation. 

4.  Clause  13  provided  that  the  vessel's  holds  were  to 
be  sufficiently  vsntilated  as  customary,  and  that  all 
requisite  mats  and  dunnage  were  to  be  found  by  the 
steamer. 

5.  The  said  steamship  duly  arrived  in  Calcutta,  and 
the  charterers  wsre  at  ail  timse  ready  to  ship  5600  tons 
dead- weight  of  cargo  of  unobjectionable  merchandise. 

6.  The  dead-weight  cargo  oapaofty  in  fact  plaoed  at 
the  charterers'  disposal  by  the  shipowners  was,  owing  to 
various  causes,  less  than  5C00  tons.  Tho  deficiency 
not  in  any  way  attributable  to  the  charterers. 

7.  The  dead-woight  capacity  of  the  steamship 
occupied  to  the  extent  of  32  tons  by  dunnage  provided 
and  used  by  the  shipowners  in  stowing  the  cargo 
shipped  ;  and  by  reason  thereof  cargo  to  the  extent  of 
32  tons,  whioh  the  charterers  were  ready  to  ship, 
remainsd  unshipped.  The  cargo  shipped  was  of  the 
description  contemplated  by  the  charter-party. 

8.  The  dunnage  in  question  was  necessary  to  enable 
the  shipowners  to  fulfil  their  obligation  under  the 
obarter-perty  to  properly  stow  and  ventilate  the  cargo 
in  fact  shipped. 

9.  The  only  dispute  between  the  parlios  and  sub- 
mitted to  my  determination  was  whether  the  32  tone  of 
dead-weight  so  taken  up  should  be  taken  into  account 
in  calculating  the  pro  rata  reduction  in  the  said  lnmp 
snm  of  78,0001. 

10.  The  shipowners  contended  that  on  tho  true 
construction  of  the  said  charter-party  and  guarantee 
therein,  in  par.  2  hereof  set  out,  inasmuch  as  the 
amount  of  dunnage  depended  on  the  natnre  of  the 
cargo,  which  within  the  limits  of  the  charter  was  in 
the  discretion  of  the  charterers,  the  said  32  tons  of 
dunnage  represented  to  tbe  extent  thereof  dead- weight 
cargo  capacily  placed  at  the  disposal  of  the  charterers 
by  them,  and  that,  although  tbe  dead  weight  placed  by 
them  at  the  disposal  of  tbe  charterers  was  in  fact 
than  5600  tons,  I  could  not  in  law  take  into 
tonnage  taken  up  by  dunnage  for  the  purpose  of 
calculating  and  allowing  a  pro  rata  reduotion  in  the 
said  lump  sum  of  78,0001.  in  respect  thereof. 

11.  The  charterers  contended  that  the  dead-weight 
placed  at  the  charterers'  disposal  should  be  calculated 
on  tbe  dead-weight  tonnage  in  fact  placed  at  their 
disposal  and  available  for  cargo  shipped  by  thsm,  and 
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the  cargo  shipped  by  them  was  each  aa  was  contem- 
plated by  the  said  charter-party,  and  inasmuch  as  the 
dead-weight  placed  at  their  disposal  for  iraeh  cargo  by 
the  shipowners  was  in  fact  lows  than  5600  tons,  they 
were  entitled  to  a  pro  rata  reduotion  in  respect  of  the 
■aid  32  tons  of  dead-weight  so  taken  up  by  the  said 
32  tons  of  dann&ge. 

The  question  for  the  opinion  cf  (he  court  is  whothor, 
upon  the  terms  of  the  said  charter' party  and  guar  ante  0 
therein  contained  and  the  facts  herein  stated,  in  law  it 
is  open  for  me  to  ezolode  the  32  tons  of  dead-weight 
taken  up  by  the  said  32  tons  of  dunnage  from  the 
oaloulation  of  the  dead-weight  cargo  capacity  placed  at 
the  disposal  of  the  charterers  by  the  shipowners,  and 
nnder  the  said  guarantee  to  rednoe  the  said  lump-sum 
freight  pro  rata  by  reason  thereof. 

If  tbo  court  should  be  of  opinion  in  the  affirmative, 
then  I  find  and  awsrd  that  the  claimants  are  only 
entitled  to  the  lump-sum  freight  subject  to  a  pro  rata 
redaction  in  respect  of  the  said  32  tons. 

And  I  award  and  direct  that  the  clai mints  do  pay  to 
the  respondents  (heir  costs  of  the  reference  and  also  tbo 
ooste  of  this  my  award.  If  the  court  should  be  of 
opinion  in  the  negative,  I  find  and  award  that  the 
clai  man  tit  are  entitled  to  the  lump-sum  freight  without 
any  reduotion  in  respeot  of  the  raid  32  tons,  and  I 
award  and  direct  that  the  respondents  do  pay  to  the 
olaimants  their  ooste  of  the  reference  and  also  the  costs 
of  this  my  award. 

Sir  Rcbert  Atlct  for  the  shipowners.— The  short 
point  ie  that  the  charterer*  contend  that  the 
apace  occupied  by  32  tone  of  dunnage  should 
hare  been  occupied  by  cargo ;  bnt  it  was  for  the 
charterers  to  say  what  the  cargo  should  be,  and, 
so  long  as  it  was  unobjectionable,  the  shipowners 
were  not  concerned.  The  matter  is  not  different 
in  principle  from  a  case  in  which  the  charterer 
cannot  get  the  weight  into  a  ship  owing  to  the 
peculiar  nature  of  the  oargo.   He  referred  to 

Millar  v.  SUanuhip  PreJen,  ante,  p.  lltf ;  117 
L.  T.  Rep.  446;  (1917)  2  K.  B.  657;  affirmed 
on  appeal,  see  ante,  p.  247  ;  118  L.  T.  Rep.  522 ; 
(1918) 1  K.  B.  611 ; 

il'Kill  v.  Weight,  14  App.  Cas.  100  ; 

Camegi»  v.  Conntr,  0  Asp.  Msr.  Law  Cat.  117; 
61  L.  T.  Rop.  691 ;  24  Q.  B.  Dir.  45. 

Stuart  Btvan  for  the  charterers. — The  ship- 
owners contend,  in  effect,  that  dunnage  is  cargo, 
bat  that  is  nob  bo.  The  guarantee  (see  clause  2 
of  the  special  case,  $up.)  is,  however,  very  specific. 
It  is  true  there  must  be  good  stowage,  but  by 
clause  13  of  the  charter-party  "all  dunnage  is  to 
be  found  by  the  steamer.  It  was  for  the  owners 
to  show  that  the  cargo  was  of  such  an  out-of-the- 
way  nature  that  more  dunnage  than  usual  was 
necessary.  In  M' Kill  v.  Wright  (sup.)  the  guarantso 
wa3  in  different  terms. 

Atkin,  J.— This  is  a  caBe  stated  by  an  arbi- 
trator in  a  dispute  arising  under  a  charter-party 
entered  into  in  Deo.  1916  between  the  owners  of 
the  ship  Btnledi  and  the  charterer*,  who  char- 
tered it  on  a  Toyage  charter.  The  question 
between  the  parties  ari«ea  on  the  terms  of  a 
guarantee  of  dead- weight  capacity.  The  charter- 
party  provided  that  the  ship  was  to  proceed  to 
Calcutta  and  there  load  a  full  and  complete  cargo 
of  unobj actionable  merchandise,  not  exceeding 
what  she-  could  reasonably  stow  and  carry,  and 
she  was  to  proceed  to  certain  English  and  Scottish 
ports.  The  only  other  provision  I  need  deal  with 
is  under  clause  13,  which  says  the  ▼easel's  holds 
are  to  be  sufficiently  ventilated  as  customary,  and 


all  requisite  mats  and  dunnage  are  to  be  found 
by  the  steamer.  I  should  hare  said  that  in  the 
first  part  of  the  charter-party  there  is  a  descrip- 
tion of  the  ship.  She  is  described  as  about 
2509  tons  net  register  tonnage,  her  onbic  capacity 
for  cargo  300,000  feet  bale-spaoe  as  per  builder's 
plan,  and  of  5600  tons  dead-weight  cargo 
capacity. 

But  that  description  in  the  charter-party  really 
is  not  material,  because  there  is  an  express 
guaranteo  written  in:  "Owners  guarantee  to 
place  5600  tons  dead-weight  cargo  capacity  and 
300,000  cubio  feet  bale-space  as  per  builder's 
plan  at  disposal  of  charterers.  If  the  dead-weight 
or  bale  space  placed  at  charterers'  disposal  be 
less  than  the  above,  then  the  lump-sum  freight 
is  to  bo  reduced  pro  rata"  The  charterers  did 
in  faot  load  a  certain  cargo  on  board  the  ship  of 
a  kind  contemplated  by  the  charter-party  aa 
found  by  the  arbitrator;  but  he  finds  that  the) 
dead-weight  cargo  capacity  placed  at  their  dis- 
posal was,  owing  to  varions  causes,  less  than 
5600  tons,  and  the  only  cause  we  are  concerned 
with  here  is  in  respect  of  the  32  tons  of  dunnage. 

The  arbitrator  finds  that  the  dead- weight 
capacity  of  the  ship  was  occupied  to  the  extent  of 
32  tons  by  dunnago  provided  and  used  by 
the  shipowners  in  stowing  the  oargo  of  the  ship, 
and,  by  reason  thereof,  cargo  to  the  extent  of  32 
tons,  which  the  charterers  were  ready  to  ship, 
remained  unshipped.  The  cargo  shipped  was  of 
the  description  contemplated  by  the  charter- 
party.  The  dunnage  in  question  was  necessary 
to  enable  the  shipowners  to  fulfil  their  obliga- 
tions under  the  charter-party  to  properly  stow 
and  ventilate  the  cargo  in  the  ship,  and  the  only 
question  that  arises  is  whether  or  not  the  lump- 
sum freight  ought  to  be  reduced  in  respect  of 
that  32  tons.  The  charterers  say  that  to  that 
extent  they  had  not  5600  tons  dead-weight  placed 
at  their  disposal. 

That  turns  on  the  meaning  of  the  guarantee, 
and  it  appears  to  me  that  the  authorities  point  to 
this,  that  in  the  absence  of  express  words  in  the 
charter-party,  or  in  the  absence  of  words  by  which 
the  charter-party  would  be  otherwise  construed,  a 
guarantee  in  these  terms  is  a  guarantee  of  what 
Kowlatt,  J.  in  the  case  of  Miliar  ▼.  Sfeaas- 
thip  Frtden  (tup.)  described  as  the  abstract 
lifting  oapacity  of  the  ship.  Of  course,  it  may 
be  different.  In  the  case  of  M'Kill  ▼.  Wright 
Brother*  and  Co.  (tup.)  there  was  a  charter-party 
which  provided  that  the  ship  should  load  all  suoh 
goods  and  merchandise  as  the  charterers  should 
tender  alongside  for  shipment,  not  exceeding 
what  she  could  reasonably  stow  and  carry,  and 
there  was  a  guarantee  by  the  owners  guarantee- 
ing that  tue  ship  should  carry  2000  tons  dead- 
weight. There  was  also  a  note  on  the  charter- 
party  specifying  the  largest  parts  of  the  machinery 
that  where  to  be  included  in  the  oargo. 

The  charterers  there  tendered  a  cargo  not  in 
excess  of  2000  tons  dead- weight,  but  consist  iog  of 
railway  machinery,  with  pieces  of  machinery 
much  more  numerous  than  specified  in  the 
marginal  note.  It  was  held  there  that  although 
the  cargo  carried  was  less  than  the  guaranteed 
dead-weight,  yet  because  the  charterers  tendered 
machinery  in  excess  of  their  specification  they 
were  not  entitled  to  the  benefit  of  the  stipulation 
for  the  reduotion  of  the  freight  The  value  of 
that  oase  lies,  in  the  opinion  of  their  Lordships, 
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as  to  the  proper  construction  to  be  placed  on  the 
guarantee.  Lord  Halsbury  in  giving  judgment, 
at  p.  114,  amid :  "  The  guarantee  is  the  dead-weight 
carrying  capacity,  and  no  one  acquainted  with 
■hips  or  mercantile  usage  could  suppose  that 
such  a  guarantee  would  involve  the  obligation  to 
carry  any  sort  of  cargo  whatsoever  np  to  the 
guaranteed  amount.  The  guarantee  is  as  to 
dead -weight.  But  I  to  far  agree  with  Lord 
Young  that,  if  it  could  be  truly  asserted  that 
both  parties  were  acquainted  with  the  nature  of 
the  cargo  that  was  to  be  carried,  it  would  be 
unreasonable  in  construing  a  mercantile  contract 
of  this  character  not  to  suppose  that  both  parties 
used  the  general  language  with  reference  to  the 
particular  subject-matter  as  to  which  they  were 
contracting,  but  I  fail  to  see  that  the  learned 
judge  is  justified  in  holding  that  this  was  an 
ordinary  cargo'  exactly  such  as  was  expected.'" 
Lord  Watson  uses  words  of  the  Mine  kind.  He 
say*  (at  p.  11C) :  M  Business  men  are  in  the  habit 
of  making  shipping  contracts  in  these  general 
terms  for  the  purpose  of  a  particular  adventure ; 
and  whenever  it  appears  that  the  precise  nature 
of  the  cargo  which  the  charterers  had  in  their 
contemplation  to  ship  was  mutually  understood, 
and  was  in  the  view  of  both  parties  at  the  time 
when  tbey  contracted,  it  becomes  a  matter  of 
reasonable  inference  that  such  an  obligation  as  is 
involved  in  the  guarantee  given  by  the  appellants 
was  meant  to  apply  only  to  cargo  of  that  descrip- 
tion." 

So  that  there  may  be  a  guarantee  that  the 
vessel  would  carry  a  particular  cargo,  or  there 
may  be  a  guarantee  merely  in  general  terms.  I 
think  that  in  the  absence  of  special  circumstances 
or  special  words,  whioh  do  not  exist  in  this  case, 
the  guarantee  is  limited  to  abstract  lifting 
capacity.  It  is  expressed  in  somewhat  similar 
terms  in  the  case  of  Carnegie  v.  Conner  (tup.),  in 
which  judgment  was  delivered  nine  months  after 
M'Kill  v.  Wright.  M'KiU  v.  Wright  does  not 
appear  to  have  been  cited,  but  it  does  not  appear 
to  me  that  the  effect  of  M'Kxll  v.  Wright  would 
be  to  vary  the  judgment  given  by  the  learned 
judges.  There  was  a  guarantee.  The  owners 
guaranteed  the  ship  to  carry  at  least  about 
90,000  cubic  feet,  or  1500  tons  dead-weight,  of 
cargo,  and  Baron  Huddles  ton  says  (at  p.  47  in  the 
Law  Reports) :  "  As  I  read  it,  it  was  nothing  more 
than  a  contract  that  the  cubical  contents  of  the 
apace  in  the  ship's  hold  available  for  the  stowage 
of  cargo  were  not  lesB  than  about  90,000  cubio 
feet,  and  that  1500  tons  dead-weight  were  capable 
of  being  put  on  board  without  sinking  the  Bhip 
below  the  proper  depth."  Matbew,  J.,  whose 
opinion  in  this  matter  is,  of  course,  of  the  very 
highest  weight,  says  :  "lam  of  the  same  opinion. 
I  do  not  think  that  there  is  any  indication  in  this 
charter-party  of  an  intention  to  guarantee  that 
the  Bhip  shall  carry  the  cargo  specified  in  the 
charter-party  to  the  amount  there  mentioned. 
The  evidence  whioh  was  tendered  by  the  defen- 
dant that  this  ship  was  of  an  actual  carrying 
capacity  of  90,000  cubic  feet,  or  1500  tons,  and 
whioh  was  objected  to.  appears  to  me  to  have  been 
perfectly  relevant  to  the  issue  and*  ought  to  have 
been  received."  Therefore  I  construe  this  gua- 
rantee as  meaning  that  the  ship  would  carry 
•5600  tons,  if  they  were  put  upon  her,  without 
■inking  her  below  the  proper  depth.  The  ship- 
m  a  case  of  this  kind  has  no  knowledge  an 


to  the  nature  of  the  cargo  that  is  going  to  be  put 
on  board,  and  it  is  quite  plain  from  the  facta  as 
found  that  the  cargo  which  could  have  been  put 
on  board  her  if  it  had  not  required  dunnage  and 
matting  might  have  been  of  a  weight  of  5600 
tons.  The  charterer  has  got  the  right  to  tender 
what  cargo  he  pleases,  and  his  cargo  may  require 
to  be  protected  by  dunnage  or  matting,  and  if  he 
carries  a  very  mixed  cargo,  which  is  a  perfectly 
reasonable  cargo  to  carry,  be  may  require  a  very 
large  number  of  separation  boards  or  matting. 
All  that  is  for  hia  account.  He  has  the  space  and 
the  capacity  put  at  his  disposal  for  the  purpose 
of  carrying  cargo.  He  may  fill  it  up  with  cargo 
of  tho  full  weight,  but  if  he  chooses  to  carry  cargo 
that  requires  a  certain  amount  of  protection, 
then  he  cannot  use  the  space  put  at  his  disposal 
so  as  to  carry  the  full  amount  of  cargo  that  he 
would  have  carried  if  he  had  not  required  dunnage 
and  matting. 

I  agree  with  what  Rowlatt,  J.  Baid  in  a  similar 
case  [Millar  v.  Steamship  Freden,  tup.).  It  could 
not  have  been  contended  that  the  guarantee 
was  a  guarantee  to  carry  2000  tons  of  reasonable 
cargo  or  anything  of  that  sort.  It  appears  to  me 
that  if  the  owner  places  at  the  disposal  of  the 
charterer  a  ship  having  a  capaoity  to  carry 
5600  tons  of  cargo,  he  has  satisfied  bis  contract. 
In  this  case  he  has  done  it.  The  matter  ii  made 
quite  plain  by  reference  to  the  cubical  capacity, 
which  is  to  be  gauged  by  reference  to  the  builder's 
plan,  and  it  is  obvious  that  what  is  meant  in  these 
circumstances  is  that  there  is  300,000  cubio 
feet.  This  can  be  seen  by  looking  at  the  plan 
which  is  available  for  carrying  cargo.  That 
space,  even  if  is  filled  up  wi»h  dunnage,  will  be 
there.  The  dunnage  is  used  for  the  charterer's 
account,  and  be  cannot  complain  that  there  has 
been  a  breach  by  the  owners  of  their  guarantee. 
I  must  answer  the  question  put  to  me  in  the 
negative.  The  award  will  stand  as  awarded  by 
the  arbitrator,  and  the  charterers  must  pay  the 
cost,  of  the  hearing  here.  Aymd 

Solicitors  for  the  charterers,  Holm**,  Fenwick, 
and  Willan. 

Solicitors  for  the  owners,  Bawle,  Johnstone, 
and  Co.,  for  Hill,  Dickinson,  and  Co.,  Liverpool. 


PROBATE,  DIVORCE,  AND  ADMIRALTY 
DIVISION. 
PRIZE  COURT. 
Dec.  19  and  21, 1917. 
(Before  Sir  S.  T.  Evans,  President.) 
Thb  Bawsan.  (a) 
Prix  Court— Enemy  goods—  Goods  shipped  in  enemy 
vessel  prior  to  outbreak  of  tear — Vessel  taking 
refuge  in  neutral  port — Sale  of  goods  to  neutral 
merchants  whilH  in  neutral  port— Transitus — 
Transhipment  into  neutral  vessel — Goods  brought 
in  neutral  vessel  to  British  port— Warehousing  in 
British  port — Sei-vre  whilst  in  port  as  prixe — 
Protection  of  neutral  flag— How  far  applicable 
when  goods  ar:  transferred  in  transitu — Declara- 
tion of  Paris,  art.  2. 

A  cargo,  consisting  of  chests  of  Ua,  teas  bought  by 
and  consigned  to  a  German  firm  from  a  neutral 
~|«>  deponed  by  J.  A.  Slates,  E*».,  Bsrrtoiar-it-Uw. 
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port.  The  lea  wai  shipped  on  a  German  steamship 
bound  for  a  German  port.  The  whole  transaction 
was  carried  out  and  the  vessel  sailed  from  the 
neutral  pari  tome  days  prior  to  the  outbreak  of  the 
war.  U pan  hearing  of  the  commencement  of  hostilities 
the  vessel  proceeded  to  another  neutral  pari,  wltere 
she  arrived  on  the  1th  Aug.  1914,  and  remained  there. 
The  tea  teas  unshipped,  and  in  May  10 10  it  was 
sold  to  a  firm  of  neutral  merchants  and  paid  for  by 
them.  Jt  was  then  shipped  on  a  neutral  vessel  and 
consigned  to  a  firm  of  l.rokers  in  England  f(.r  the 
purposes  of  sale  in  this  country.  On  the  arrival  of 
the  neutral  vessel  at  the  port  of  Tjondon,  the,  tea  was 
unshipped  and  warehoused  in  tlie  port,  but  it  was 
subsequently  seized  and  claimed  by  the  Crown  as 
enemy  property.  This  claim  was  resisted  by  the 
neutral  merchants  who  had  purchased  the  tea  on 
the  ground  that  the  same  was  neutral  property  and 
had  not  an  enemy  destination. 

Held,  tltal,  according  to  prize  law,  goods  which  belong 
to  an  enemy  when  they  are  once  shipped  retain 
their  enemy  character  until  they  reach  their 
destination,  and  no  transfer  will  be  effective  so 
as  to  defeat  the  right  of  belligerents  to  capture  unless 
the  transferee  has  taken  possession  of  the  goods,  and 
that  therefore,  the  destination  of  the  Ua  being  a 
German  port,  it  could  not  be  transhipped  from  a 
German  vessel  to  another  vessel  with  a  changed 
destination  so  as  to  take  away  its  enemy  character. 

Held,  also,  that  art.  2  of  tin  Declaration  of  Paris  Itad 
no  application  under  the  circumstances  of  Uic 


Thib  was  an  action  on  behalf  of  the  Grown  for 
the  condemnation  of  a  cargo  of  tea  on  the  ground 
that  it  was  onemy  property. 

The  cargo  consisted  of  922  chests  of  tea,  which 
were  shipped  in  July  1914  at  a  China  port  on  the 
German  steamship  Kleist,  The  tea  was  bought  by 
and  consigned  to  the  firm  of  Messrs.  Michaelsen 
and  Sons,  of  Bremen.  The  Kleitt  was  bound  for 
Hamburg,  but,  having  heard  of  the  outbreak  of 
war  on  the  4th  Aug.  1914,  she  took  refuge  three 
days  later— namely,  on  the .7th  Aug.  1914— at  the 
port  of  Padang,  in  Sumatra.  The  tea  was  stored 
at  Padang,  and  on  the  27th  May  1916  it  was  sold 
by  Messrs.  Michaelsen  and  Sons  to  a  Dutch  firm, 
Messrs.  Goldschmidt  and  Zonen,  of  Amsterdam 
On  the  6th  Sept  1916,  freah  bills  of  lading  were 
made  out  and  the  tea  was  reshipped  on  the  Dutch 
steamship  Bawean  for  London.  The  transaction 
was  carried  out  at  Padang  by  Messrs.  E.  L.  ToIb 
and  Co.,  the  agentB  for  Messrs.  Goldschmidt  and 
Zjnen,  and  the  tea  was  consigned  to  Messrs. 
Goldschmidt  and  Zonen  at  LondoD.  where  it  was 
arranged  that  a  firm  of  brokers,  Messrs.  Batten 
and  Co.,  should  sell  it  for  them.  Although  the 

Surchase  price  of  the  tea  was  paid  to  Messrs. 
[ichselsen  and  Sons  by  a  cheque  drawn  in  their 
favour  by  MessrB.  Goldschmidt  and  Zonen,  it  was 
clear  from  the  various  documents  produced  that 
the  purchase  was  really  made  on  a  joint  account 
of  Messrs.  Goldschmidt  and  Zonen  and  Messrs. 
E.  L.  Tela  and  Co.  The  Bawean  duly  arrived  at 
London  on  the  12th  Deo.  1916,  and  the  tea  was 
discharged  and  warehoused  in  the  port  of  London, 
whore  it  was  seized  as  prize  on  the  24th  Jan.  1917. 
Th«e  claim  of  the  Crown  was  resisted  by  Messrs. 
Goldschmidt  and  Zonen  on  the  ground  that  they 
had  purchased  the  tea  during  transit,  and 
that  therefore  it  was  not  [enemy  but  neutral 


Dunlop  for  the  Procurator-General.— When  all 
the  facts  and  the  documents  in  connection  with 
this  case  were  examined  it  was  clear  that  the 
case  was  not  a  genuine  one.'  But,  even  assuming 
that  the  sale  of  the  tea  was  genuine,  it  was  still 
liable  to  condemnation  on  the  ground  that  it 
was  enemy  property  prior  to  transhipment  It 
was  well  established  that  in  a  state  of  war  pro- 
perty continued  as  at  the  date  of  shipment  until 
actual  delivery,  and  no  transhipment  such  as  had 
taken  place  in  the  present  instance  could  affect 
that  rule.  Sach  a  transfer  as  the  present  was  a 
fraud  on  belligerent  rights.  The  tea  was  the 
property  of  German  merchants  when  it  was 
shipped,  and,  in  spite  of  the  transactions  at 
Padang,  it  still  continued  to  be  enemy  property, 
which  it  also  was  when  seized  in  London.  He 
cited 


The  Vrvw  Mnrgaretha,  Roacos's  ] 
vol.  1, 149  ;  1  Ch.  Bob.  336 ; 
77*  Jan  Frederick,  Rosooc,  vol.  1,  434  ;  5  Ch.  Kob. 

127  i 

The  Jeanne,  13  Asp.  Mir.  Law  Css.  667  ;  115  L.  T. 

ltep.838;  (1917)  P.  8; 
The  United  States,  13  Asp.  Mar.  Law  Cos.  5C8 ; 

110-L.  T.  Rsp.  19 ;  (1917)  P.  30. 

Stuart  Bevan  for  the  claimants. — There  was 
no  evidence  upon  whioh  the  Crown  could  base 
its  allegations  of  bad  faith  on  the  part  of  tb« 
claimants.  The  transaction  was  a  perfectly  bond 
fide  one,  and  the  claimants  had  obtained  posses- 
sion of  the  tea  through  their  agents,  Messrs.  E.  L. 
Tel s  and  Co.,  at  Padang.  There  was  an  executed 
contract  of  sale  and  delivery,  and  that  distin- 
guished the  present  case  from  those  cited  by 
counsel  for  the  Crown.  But  oven  if  it  was  held 
that  the  transfer  was  of  such  a.  nature  as  not  to 
change  the  character  of  tho  goods  from  enemy 
property  to  neutral  property,  the  claimants  were 
entitled  to  olaim  the  protection  of  art  2  of  tbe 
Declaration  of  Paris,  which  provided :  M  The 
neutral  flig  covers  enemy's  goods,  with  the  excep- 
tion of  contraband." 

Dunlop  in  reply. 

The  Pbbbidknt.— In  this  case  922  cas«a  of  tea, 
weighing  about  32  tons  gross  and  about  24  metric 
tons  net,  were  shipped  on  beard  a  German  vessel, 
the  Kleist,  belonging  to  the  Norddeutscher 
Lloyd.  The  goods  were  destined  for  Hamburg, 
and  it  has  been  assumed  that  they  were  shipped 
on  board  this  German  vessel  before  the  outbreak 
of  war.  But  after  the  outbreak  of  war — namely, 
on  or  about  the  7th  Aug.  1914— the  German 
vessel  took  refuge  in  the  port  of  Padang,  in 
Sumatra.  She  took  refuge  in  order  to  escape 
capture  herself,  and  no  doubt  also  to  protect  the 
German  goods  which  were  on  board  from  capture. 

The  vessel  with  the  goods  on  board  remained  at 
Padang  from  the  7th  Aug.  1914  until  May  1916,  a 
period  of  about  a  year  and  nine  months.  Towards 
the  end  of  this  time  an  arrangement  was  come  to 
between  Messrs.  W.  B.  Michaelsen  and  Sons,  a 
German  firm  of  Bremen,  to  whom  the  tea  waa 
consigned,  and   Messrs.  J.  Goldschmidt  and 
Zonen,  a  Dutch  firm  of  Amsterdam,  for  the 
purchase  of  the  tea.    That  arrangement  was 
carried  out  by  a  contract  of  sale  entered  into  on 
behalf  of  Messrs.  Michaelsen  and  Sons,  the 
owners  of  the  tea,  by  a  man  named  Wyngaard,  of 
Amsterdam,  and  is  evidenced  by  a  letter  dated 
the  22nd  May  1916.    Tbe  firm  of 
Tela  and  Co.,  of 


E.  L. 
who  also  had  a 
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branch  aa  agents  at  Padang,  appear  to  have 
acted  in  tbe  matter  for  the  purchasers,  Messrs. 
Goldschmidt  and  Zonen,  and  from  the  doou- 
menta  wbiob  have  been  put  in  it  would  seem  that 
at  that  time  and  for  eome  time  afterwards  Messrs. 
Tela  and  Oo.  and  Messrs.  Goldschmidt  and  Zonen 
were  involved  in  this  transaction  on  a  joint 
account,  a  transaction  which  it  was  anticipated 
by  both  firms  aa  being  likely  to  be  exceedingly 
profitable,  as  the  tea  was  bought  at  a  low  price 
and  it  was  thought  likely  that  it  wonld  be  sold  in 
London  at  a  much  higher  price.  Pursuant  to 
that  arrangement  for  a  joint  adventure,  Messrs. 
Goldschmidt  and  Zonen  sent  to  Messrs.  Tele  and 
Co.  an  account  on  tbe  3rd  Not.  1916,  giving 
certain  figures  with  a  balance  amounting  to  a 
total  of  over  10,000  florins,  for  which  they  sent  a 
cheque.  It  is  said  that  on  that  date — namely,  the 
3rd  Nov.  1916 — Messrs.  Tele  and  Go.  backed  oat 
of  the  joint  transaction,  and  were  allowed  to 
remain  outside  it  by^  Messrs.  Goldschmidt  and 
Zonen.  No  information  has  been  given  to  tho 
court  as  to  what  became  of  the  oheqne  to  which  I 
have  jnat  referred,  and  I  am  completely  in  the 
dark  as  to  it.  I  do  not  know,  therefore,  how 
matters  stand  between  Messrs.  Tels  and  Co.  and 
Messrs.  Goldschmidt  and  Zjnen,  and  the  absence 
of  information  certainly  leads  to  suspicion.  At 
any  rate,  it  was  intended  that  the  tea  should  be 
got  hold  of  at  Padang,  that  it  should  be  shipped 
on  board  the  Datch  vessel,  the  Baioean,  and  Rent 
for  sale  to  London,  and  that  tbe  bills  of  lading 
should  be  made  out  to  tbe  order  of  Messrs.  Gold- 
schmidt and  Zonen.  Tbe  aetual  sale  of  tbe  tea 
waa  to  be  carried  out  in  London  by  a  firm  of 
brokers  called  Messrs,  Batten  and  Co.  Aa  all 
these  matters  have  been  set  out,  it  has  been 
suggested  that  there  ia  plenty  of  evidence  of  bona 
fide*  on  the  part  of  tbe  claimants ;  but  when  I 
consider  the  other  matters  connected  with  the 
case  I  am  not  so  certain  upon  that  point.  Of 
course,  tbe  liawean  could  not  carry  the  tea  to 
Hamburg  without  the  riak  of  its  being  captured, 
apart  from  anything  else,  and  no  doubt  it  was 
seen  by  Messrs.  Michaelsen  and  Sons  and  Messrs. 
Goldschmidt  and  Zonen  that  if  they  were  to 
make  any  profit  out  of  the  sale  of  the  tea  the 
only  way  to  manage  it  waa  to  arrange  that  tbe 
cargo  should  be  sent  to  and  sold  in  some  neutral 
country  or  London. 

Then  there  are  two  questions  which  arise  for 
my  consideration — one  of  fact  and  the  other  of 
law.  That  of  fact  is  the  real  object  of  the  plan 
adopted  by  the  parties  to  the  transaction.  I  have 
no  doubt  that  it  was  the  intention— a  very  natural 
intention— on  the  part  of  Messrs.  Michaelsen  and 
Sons  to  save  something  from  the  burning.  They 
bad  a  valuable  cargo  of  tea,  which  would  become 
useless  if  it  was  kept  any  longer,  and  which  they 
themselves  could  not  tranship  without  a  certain 
amount  of  risk.  The  tea  could  not  be  Bent  to 
Germany. 

It  was  then  that  they  got  [into  communica- 
tion with  Messrs.  Goldschmidt  and  Zonen,  who 
were  acquainted  with  the  whole  facts  of  the 
situation,  and  who  were  not  likely  to  be  unwilling 
to  derive  some  benefit  for  themselves  from  dealing 
with  a  cargo  whieh  was,  if  left  in  its  then  con- 
dition, practically  abandoned.  It  was  then  that 
tbe  arrangement  was  made  by  which  the  tea  was 
•old  and  transhipped  into  the  liawean  for  trans- 
port to  London. 
Vol.  XIV.,  N.8. 
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The  object  on  the  part  of  both  Messrs. 
Michaelsen  and  Sons  and  Messrs.  Goldschmidt 
and  Zonen,  in  my  view,  was  to  defraud  tbe 
belligerents  of  their  rights  of  capture,  and  with 
that  object,  and  by  the  arrangement  made 
through  Messrs.  Tels  and  Co.,  the  goods  were 
transhipped  from  the  German  vessel  to  tbe  Dutch 
vessel.  There  waa  u  communication  with  the 
Consuls,  and  the  result  of  the  communication 
waa  this  :  Messrs.  Tels  and  Co.  asked  the  British 
Vioe-Oonenl  at  Padang,  and  afterwards  the 
Consul  at  Batavia,  who  was  in  a  superior  posi- 
tion, if  there  waa  any  objection  to  shipment,  and, 
reading  the  documents  in  plain  English,  Messrs. 
Tels  and  Co.  must  have  represented  to  tbe  people 
concerned  that  there  waa  no  objection  on  the  part 
of  tbe  Consul.  In  one  sense  this  was  literally 
true;  but  not,  I  think,  in  the  sense  which  was 
accepted  by  the  parties.  The  answer  of  the 
Consul,  Mr.  Beckett,  to  tbe  Vice- Consul  at 
Padang  did  not  authorise  the  Vice-Consul  at 
Padang  to  express  the  opinion  aa  coming  from 
Mr.  Beckett  that  ho  had  no  objection  to  the 
shipment.  Tbe  statement  in  fact  is,  "  I  am  not 
going  to  take  any  steps  to  object,"  but  the 
instructions  given  by  Mr.  Beckett  were,  **  Yon 
must  express  no  official  opinion."  Saying  that 
he  "  had  no  objection  "  wonld  be  expressing  an 
opinion. 

In  this  way  the  goods  were  got  on  the  Dutch 
steamer  from  the  German  steamer.  And  having 
thus  dealt  with  the  question  of  fact  it  is  now 
necessary  to  consider  the  question  of  law.  It  is 
quite  clear  law,  according  to  the  Prize  Courts 
in  this  country,  and  in  America  too,  and,  I 
think,  also  in  Germany,  that  goods  which  belong 
to  an  enemy  when  they  are  once  shipped,  and 
therefore  become  subject  to  the  risks  of  capture 
by  belligerents,  will  retain  their  enemy  character 
until  tbey  reach  their  destination,  and  no  transfer 
to  a  neutral  will  be  effective  so  as  to  defeat  the 
right  of  belligerents  to  capture  unless  the 
transferee  has  actually  taken  possession  of  tbe 
goods.  -.1  think  that  the  destination  of  theso 
goods,  in  tho  sense  of  that  principle  of  law,  was 
the  destination  of  Hamburg,  and,  in  my 
view,  tbe  goods  could  not,  be  transhipped 
from  a  German  vessel  on  to  another  vessel  with 
tho  destination  chanced  so  as  to  &f/ect  the  right 
of  belligerents.  If  that  is  not  so,  the  effect  wonld 
be  that  at  tbe  beginning  of  war  all  cargoes  upon 
German  ships  whioh  might  then  ba  afloat  might, 
if  tbey  could,  be  transferred  legally  to  any  neutral, 
and  therefore  all  those  cargoes  would  escape 
capture.  That,  I  think,  is  not  prize  law.  Tbe 
doctrine  has  been  laid  down  quite  clearly  in 
several  cases.  1  am  not  going  through  them  in 
detail,  but  I  think  it  is,  perhaps,  well  that  I 
should  refer  to  two  eases.  In  the  case  of  The  Jan 
Frederick  (ubi  sun.)  the  question  was  fully  gone 
into  by  Sir  William  Scott.  The  effect  of  that  is 
this :  to  allow  such  transference  while  goods  were 
t»  transitu  after  the  outbreak  of  war— and  tbe 
same  rule  applies  where  the  outbreak  of  war  is 
imminent — would  be  to  encourage  frauds  on  the 
rights  of  oapture  by  belli geronts,  and  yon  cannot 
always  prove  the  objects  of  men's  minds.  That 
is,  in  order  to  close  the  investigation  of  any 
difficult  matters  of  that  kind,  the  law  has 
pronounced  that  sueh  transfers  aa  this  cannot  l>e 
validly  mado  during  tbe  war,  because  it  wonld  be 
so  easy  thereby  to  dofeat  the  rights  of  belligorenta. 
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The  other  cue  is  that  of  The  Carl  Walter  (4  Oh. 
Rob.  207),  and  I  cite  it  because  it  illustrates  the 
Bntno  principle. 

With  reference  to  these  goods,  both  on  the  fact« 
and  on  the  pure  question  of  law,  I  think  this 
transfer. to  Messrs.  GoldBchmidt  and  Zonen  was 
invalid.  The  goods  still  partook  of  an  enemy 
character  at  the  time  that  they  were  upon  the 
sea,  Rfter  they  were  transferred  from  the  Gar  man 


One  other  circumstance  must  be  referred  to. 
Mr.  Stuart  Bevan  said  he  claimed  some  protection 
because  the  goods  were  under  the  Dntch  flag.  In 
my  view,  that  does  not  arise.  If  the  Declaration 
of  Paris,  upon  which  be  relied,  ever  was  a  protec- 
tion for  this  vessel,  which  I  do  not  think  it  ever 
was,  it  had  ceased  to  have  any  effect  at  the  time 
when  the  goods  wen  in  port  and  had  been 
discharged  from  the  Dntch  Teasel.  I  condemn 
these  goods,  therefore,  or  their  proceeds,  as  good 
and  lawful  prize. 

Solicitor  for  the  Procurator- General,  Treatury 
Solicitor. 

Solicitors  for  the  claimants,  Walton*  and  Co. 


fcCUJK  Of  Im'tJg. 


Dec.  10,  11,  13,  1017,  ami  Jan.  31,  1918.* 
(Before  the  Lord  Cuancrixor  (Lord  Finlay), 
Viscount  Hauuns,  Lords  Donndin,  Atkin- 
son, and  Shaw.) 
Lbtland  Shipping  Company    Limitrp  v. 
Norwich  Union  Firk  Insurance  Socirty 
Limitbd.  (a) 
on  appeal  from  Tne  court  of  appbal  in 

BNOLAND. 

Insurance  {Marine)— Perils  of  the  Ma — Exception 
of  "  consequences  of  haitililies" — Vessel  lorpedosd 
— Ship  brought  into  harbour — Transfer  to  outer 
berth  —  Grounding  —  Loss — Proximate  cause — 
Liability  of  insurer. 

The  plaintiffs  insured  their  vessel  with  the  defendants 
against  ordinary  marine  perils.  The  policy  con- 
tained the  following  clause  :  "  Warranted  free  from 
capture,  seizure,  and  detention  and  the  conse- 
quences thereof  or  any  attempt  thereat,  piracy 
excepted,  and  also  from  all  consequences  of  hos- 
tilities or  warlike  operations,  whether  before  or 
alter  [declaration  of  war. 

The  vessel  was  torpedoed  near  Havre,  but  her  pumps 
Left  l*r  afloat  until  she  got  into  Havre  harbour. 
Had  weather  during  the  niylu  caused  her  to  bump, 
and  the  harbour  authorities,  fearing/  she  would  sink 
in  the  inner  berth  which  she  then  occupied,  directed 
her  removal  to  an  outer  berth.  When  the  tide  fell 
the  vessel  grounded,  and  the  additional  strain  caused 
her  to  make  more  water.  iSubnenuent  tide*  caused 
further  damage,  and  shr  ultimately  became  a  total 
wrick. 

In  an  action  by  the  shipowner  <  chiming  to  recover  as 

for  a  loss  by  perils  of  Ute  sea  : 
Heltl,  Vtat  the  torpedoing  of  the  vessel  tens  the  prori- 

mate  cause  of  loss,  and  therefore  the  plaintiffs 

could  not  recover  under  the  policy. 


W.  K  Us  in,  Rf<j.,  PuTtatar  »l  l»w. 


Decision  of  the  Court  of  Appeal  (rep'ried  ante,  p.  4; 
116  L.  T.  Rep.  327;  (1017)  1  A'.  B.  873)  affirmed. 

Appeal  by  the  plaintiffs  from  a  decision  of  the 
Court  of  Appeal,  reported  ante.  p.  4;  116  L.  T. 
Rep.  327;  (1017)  1  K.  B.  873,  which  affirmed  the 
judgment  of  Rowlatt,  J.,  reported  13  Asp.  Mar. 
Law  Oas.  426 ;  115  L.  T.  Rep.  210. 

Leslie  Seolt,  K.O.  and  Raebwm  for  the  appel- 
lants. 

B.  A.  Wright,  K.O.  and  Btmey  for  the  respon- 
dents. 

The  facte  and  arguments  are  sufficiently  stated 
in  the  considered  judgments  delivered  by  their 


The  Lord  Chancbllor  (Lord  Finlay).— This 
is  an  appeal  from  a  judgment  of  the  Court  of 
Appeal  affirming  the  judgment  of  Rowlatt,  J.  in 
favour  of  the  respondent*,  the  defendants  in  the 


The  action  was  brought  by  the  appellants  on  a 
olicy  of  marine  insurance  upon  the  steamship 
karia.  This  policy  was  in  the  ordinary  form 
covering,  inter  alia,  perils  of  the  Beas,  but  con- 
tained the  following  clause  :  '■  Warranted  free  of 
capture  seizure  and  detention  and  the  conse- 
quences thereof,  or  of  any  attempt  thereat,  piracy 
excepted,  and  also  from  all  coneequences  of  hos- 
tilities or  warlike  operations,  whether  before  or 
after  declaration  of  war." 

The  appellants  (plaintiffs)  alleged  that  the 
vosbbI  was  lost  by  perils  of  tho  seas,  while  the 
respondents  (dofendants)  contended  that 


was  in  consequence  of  hostilities  or  warlike  opera- 
tions, and  was  therefore  excluded  by  the  clause 
above  quoted. 

The  lkaria  was  on  a  voyage  from  South  America 
to  Havre  and  London.  When  stopped,  on  the 
30th  Jan.  1015  (Saturday)  about  twenty-five  miles 
north-west  of  Havre  for  the  purpose  of  taking  up 
a  pilot,  she  was  struck  abreast  of  No..  1  hatch  by 
a  torpedo  fired  by  a  German  submarine.  Two 
large  holes  were  made  in  the  vessel  and  No.  1  hold 
filled  with  water.  The  crew  went  on  board  a  tug, 
fearing  that  the  lkaria  might  sink  at  once,  bat  as 
she  kept  afloat  they  returned  to  ber  and  brought 
her  into  the  outer  harbour  of  Havre.  She  was 
moored  alongside  the  Quai  d'E  scale,  where  she 
was  always  afloat,  and  would  have  been  saved 
if  she  bad  been  allowed  to  remain  there.  A  gale 
sprung  upon  the  31st  (Sunday),  causing  the  vessel 
to  range  and  bump  against  the  quay.  The  port 
authorities  were  apprehensive  that  she  might 
sink,  blocking  the  quay,  whioh  was  urgently 
required  for  purposes  connected  with  the 
war,  and  ordered  that  she  should  leave  the 
quay  and  either  be  beached  outside  the  bar* 
hour  altogether  or  anchored  in  the  outer  har- 
bour near  the  breakwater  spoken  of  in  the 
evidence  as  the  Batardeau.  The  latter  position 
was  chosen,  and  tbo  vessel  was  anchored  with  her 
head  towards  the  Batardeau.  There  was  a  good 
deal  of  wind  and  sea.  As  the  vessel  was  very 
much  by  the  head  in  consequence  of  the  damage 
done  by  the  torpedo,  at  each  low  tide  the  vessel 
took  the  ground  forward,  while  the  rest  of  ber 
structure  was  water-borne.  She  was  thereby  sub- 
jected to  considerable  strain,  and  the  bulkhead 
between  No.  1  and  No.  2  holds  bavins  boen 
weakened  by  the  explosion  of  the  tornado,  the 
forward  end  crumpled  up  and  she  became  a  total 
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loss  on  Tuesday,  the  2nd  Feb.  The  appellant* 
(plaintiffs)  contended  that  her  loss  was  due  to  the 
perils  of  the  seas  at  her  anohorage  in  the  outer 
harbour.  The  reepondants  (defendants)  contended 
that  it  was  caused  by  hostilities.  Both  courts 
below  have  held  that  it  was  so  caused  by  the  tor- 
1  edo,  and  that,  as  the  warranty  applied,  the 
respondents  were  not  liable. 

In  my  opinion,  Bowlatt,  J.  and  the  Court  of 
Appeal  were  right  in  holding  that  the  loss  of  this 
vossel  was  a  consequence  of  hostilities,  and  there- 
fore not  covered  by  the  policy  sued  on. 

The  only  chance  of  saving  the  vessel  after  she 
bad  been  struok  by  the  torpedo  was  to  take  her  into 
port,  and  Havre  was  obviously  the  proper  port  to 
lake  her  to.  The  decision  of  the  harbour  authori- 
ties that  the  vessel  could  not  be  permitted  to 
remain  at  the  Qua!  d'E  scale  was  final.  That 
decision  was  given  for  very  intelligible  and 
weighty  reasons,  and  there  is  no  ground  for  think, 
ing  that  the  port  authorities  committed  any 
error  of  judgment  in  ordering  the  removal,  but 
those  in  charge  of  the  ship  had  to  obey  the  order, 
right  or  wrong.  The  Quai  d'Escale  consequently 
was  no  Ion  gar  available  for  the  vessel.  The  case 
must  be  dealt  with  just  as  if  the  episode  of  the 
vessel's  being  taken  to  that  quay  bad  not 
occurred,  and  she  bed  been  taken  in  the  first 
instance  straight  to  the  anchorage  near  the 
Batardeau.  What  was  the  cause  of  her  becoming 
a  total  wreck  there  P  In  my  opinion,  in  sub* 
stance,  it  was  the  injury  by  the  torpedo. 

The  injuries  received  from  the  torpedo  made  it 
impossible  for  the  vessel  to  keep  the  sea.  She 
was  taken  into  port  At  the  anchorage  to  which 
she  was  ordered  she  took  the  ground  forward  at 
low  tides  as  her  draught  forward  was  32  foet 
(ovfing  to  the  injury  "caused  by  the  torpedo)  as 
s  gainst  16ft.  aft,  and  she  was  greatly  strained  by 
the  seas  in  this  position.  No.  1  bulkhead,  which 
had  been  seriously  weakened  by  the  explosion  of 
the  torpedo,  gave  way,  the  vessel  breaking  her 
back,  crumpling  up  forward  and  becoming  a  total 
wreck.  She  was  not  lost  by  any  new  peril,  but 
by  the  natural  consoquences  of  the  explosion  of 
tbe  torpedo. 

On  the  3rd  Feb.  1915  the  captain,  writing  to 
his  owners  from  Havre,  says  that  on  tbe 
2nd  Feb.  the  Noe.  1  and  2  bulkheads  gave  out 
with  a  crash,  and  goes  on  to  say :  "  I  am  practi- 
cally certain  that  the  vessel's  back  is  broken  in 
two  places  between  the  bridge  and  the  stem — viz  , 
on  trie  fore  part  of  No.  2  hatch,  and  again  abreast 
tbe  No,  1  hatch,  and  the  side  plating  in  both 
those  places  is  very  badly  buckled,  and  the  sheer 
of  tbe  ship  is  quite  broken  from  the  bridge 
forward  to  the  forecastle  hold,  which  is  plainly 
visible  from  the  shore."  In  a  letter  of  the 
4th  Feb.  he  says:  "  .  .  .  the  ship  from  forward 
to  amidships  Las  absolutely  foundered.  Appa- 
rently the  torpedo  has  wrecked  the  riba  and 
keelsons  in  the  forward  end,  and  then  her  weight 
being  waterbore  aft  and  on  the  ground  forward 
has  broksn  her  back  and  opened  her  out  forward. 
Her  condition  is  hopeless.  In  his  letter  of  the 
10th  Feb.  the  following  sentence  occurs :  ''It 
seems  evident  from  the  very  Budden  way  in  which 
the  forward  end  of  the  vessel  crumpled  up  that 
her  structure  was  so  weakened  by  the  terrific 
force  of  the  explosion  that  there  was  no  strength 
left  to  resist  tbe  additional  strain  imposed  on 
her,  firstly,  by  the  great  weight  of  water  against 


the  bulkheads  and  afterwards  by  the  bursting 
strain  of  the  cargo  as  it  swelled  in  the  holds." 

It  was  argued  for  the  appellants  that  the 
torpedoing  could  not  be  regarded  as  the  proxi- 
mate cause  of  the  lose  of  the  vessel,  ss  there  was 
a  nocus  eaaiu  intirveniens — namely,  the  grounding 
in  the  outer  harbour  and  the  breaking  of  the  back 
of  tbe  vessel  by  the  consequent  straining.  Row- 
latt,  J.  deals  with  this  contention  in  the  conclud- 
ing passage  of  his  judgment:  "  Was  the  ground- 
ing a  new  thing  supervening  which  caused  the 
damages  ?    I  cannot  think  so  at  all.    Those  were 
circumstances  which,  if  you  like,  thwarted  the 
attempt  to  save  the  ship.   I  grant  you  that,  but 
they  did  not  constitute  a  new  departure  as  a 
casualty.   I  really  cannot  say  more  upon  the  law 
than  that.  Here  you  have  a  torpedoed  Bhip  which 
makes  for  harbour.    She  finds  a  berth  where  she 
might  be  saved  if  she  could  stay  there.  She 
cannot  stay  there.    She  has  to  movo  on  again. 
She  goes  to  a  berth  where  she  cannot  be  saved, 
and  in  fact  where,  in  tbe  effort  to  keep  her  there, 
she  receives  Bome  slight  further  damage ;  but  all 
through  she  is  under  the  operation  of  the  original 
torpedoing,  and  all  the  struggles  that  she  made, 
whether  she  received  further  injury  in  the  course 
of  them,  as  she  did  to  some  oxtent  undoubtedly, 
when  she  bumped  on  the  quay  and  took  the 
ground  at  the  Batardeau,  and  all  the  efforts 
she  made  before  she  became  a  total  loss,  were 
merely  efforts  to  escapo  from  that  casualty  in 
the  grip  of  which  she  was  throughout"  Swinfen 
Eady,  L.J.  says  :  "  As  the  policy  againBt  Eea  perils 
in  the  present  case  contained  a  warranty  against 
all  consequences  of  hostilities  or  warlike  opera- 
tions, the  question  arises :  Was  the  loss,  assuming 
it  to  be  by  a  peril  of  the  sea,  tbe  proximate  con- 
sequence and  effect  of  hostilities?  The  facts 
show  that  the  vessel  was  severely  damaged  by  a 
torpedo,  and  that  although  every  effort  was  rnado 
to  save  her,  she  sank,  and  was  lost  early  on  the 
third  day  afterwards.  If  to  prevent  her  sinking 
she  had  been  run  ashore  immediately  after  the 
accident  and  had  become  a  total  loss,  the  loss 
would  certainly  have  been  the  direct  consequence 
of  hostilities.    Does  it  make  any  difference  that 
between  two  and  three  days  were  spent  in  abor- 
tive and  unavailing  efforts  to  save  her  P   She  was 
in  imminent  risk  of  sinking  from  the  moment  of 
being  injured ;  she  was  removed  from  the  Quai 
d'Escale  because  of  the  evident  risk  of  her  sinking 
there ;  Bhe  was  unable  to  remain  at  the  Quai,  and 
never  was  able  to  reach  and  remain  in  any  place 
of  safety;  the  fact  that  she  was  so  much  down  by 
the  head  prevented  her  removal  to  the  inner 
harbour ,  Bho  had  the  choice  of  going  outside  the 
breakwater  with  a  view  to  being  beached,  or  of 
remaining  within  the  outer  harbour;  the  latter 
was  chosen,  but  having  regard  to  her  draught, 
she  was  bound  to  ground  at  every  tide  at  the 
place  where  she  was  moored,  unlesB  she  could  be 
considerably  lightened  and  her  draught  lessened, 
which  proved  to  be  impracticable.  The  risk  of 
her  grounding  there  was  deliberately  incurred  as 
part  of  the  salvage  operations.    The  train  of 
causation  from  the  act  of  hostility  to  the  loss 
was  unbroken.  She  was  never  out  of  immediate 
danger  from  the  time  sbo  was  first  injured  to  her 
final  loss,  and  the  efforts  to  save  her  were  acts 
done  by  way  of  salvage.   There  was  not  any  new 
intervening  cause  of   loss  after  the  injury  by 
torpedo,  no  new  casualty  causing  the  damage." 
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Scrutton,  L.J.  was  disposed  to  differ,  although  in 
consequence  of  hia  view  of  the  effect  of  the 
decision  in  Iieischer  y.  Berwick  (7  Aap.  Mar. 
Law  Gas.  4S3 ;  71  L.  T.  Rep.  238 ;  (1894)  2  Q.  B. 
548)  he  in  the  end  concurred  with  the  other 
members  of  the  Court  of  Appeal.  After 
referring  to  the  finding  of  Rowlatr,  J.  that  the 
ver Bel  waa  Bunk  from  bar  bulkheadB  Riving  waj, 
having  been  weakened  by  the  explcsioD,  aud 
from  the  atrain  of  the  grounding,  or,  in  other 
words,  from  grounding  in  her  damaged  condition, 
Scrutton,  L.J.  goes  on  to  say:  "I  agree  with 
these  findings,  but  I  think  it  also  follows,  what- 
ever the  legal  effect  may  be  that  the  sinking  did 
not  necessarily  follow  from  the  explosion ;  that  is 
to  Bay,  that,  with  fine  weather  and  a  Btay  in  the 
first  berth,  the  ship  would  have  been  saved ;  with 
the  weather  she  in  fact  met,  and  in  the  berth  to 
which  in  consequence  of  that  weather  she  waa 
ordered,  she  was  lost." 

I  agree  with  Rowlatt,  J.  and  the  majority  of 
the  members  of  the  Court  of  Appeal  in  their 
view  of  the  facts  and  of  the  legal  effect  of  these 
facts,  and  I  cacnot  share  the  doubts  expressed  by 
Scrutton,  L.J.  The  vessel  could  not  remain  at 
the  Quai  d'Escale,  and  her  short  stay  there  was 
merely  an  interlude  whioh  may  be  disregarded. 
In  taking  the  vessel  to  the  anchorage  near  the 
Batardeau,  the  best  practicable  course  was 
adopted  to  save  her.  The  effort  was  uuaucceeaful. 
She  sustained  further  damage  tbero  owing  to  the 
fact  that  in  ooneequenoe  of  the  injury  by  the 
torpedo  she  took  the  ground  foward  at  low  tides. 
She  was  consequently  strained  severely  by  tbe 
motion  of  the  teas  and  this,  coupled  with  the 
weakened  condition  of  the  bulkhead  caused  by 
the  explosion,  led  to  her  ultimate  break-up. 
Such  circumstances  do  not  prevent  tbe  injury  by 
the  torpedo  from  being  the  proximate  cause  of 
tbe  loss ;  indeed  tbey  appear  to  me  to  establish 
that  the  loss  was  a  direct  consequence  of 
hostilities. 

A  great  maDy  cares  wcro  cited  to  yonr  Lord- 
ships. I  do  not  propose  to  deal  with  them  in 
detail.  The  principles  of  law  are  well  settled, 
and  the  question  here  is  really  one  of  fact.  A 
great  deal  was  said  in  the  Court  of  Appeal  about 
the  case  of  MeUeher  v.  Borwiek  ($up.).  I  cannot 
see  that  that  case  introduced  any  novelty  into 
the  law  of  marino  insurance.  Tbe  policy  was 
against  damage  received  in  collision  with  any 
object.  The  ship  ran  against  a  Bcag,  whioh  made 
a  hole  in  her.  The  vessel  was  anchored  and  the 
hole  plugged,  and  a  tug  was  sent  to  bring  her  to 
dock  for  repairs.  Owing  to  the  motion  through 
the  water  when  being  towed,  the  plug  came  out 
and  the  ship  sank.  It  was  held  that  the  loss  of 
the  ship  was  covered  by  the  policy.  It  is  obvious 
that  in  that  case  there  was  not  the  intervention 
of  any  new  cause.  Tbe  hole  occasioned  by  tbe 
collision  was  tbe  cause  of  the  loss.  The  fact  that 
ineffectual  attempts  had  been  made  to  stop  the 
hole,  and  that  the  plug  came  out,  did  not 
introduce  any  new  element  of  causation.  We 
have  i  bad  a  good  deal  of  discussion  as  to  the 
decision  in  Hamilton,  Frater,  and  Co.  v.  Pandorf 
and  Co.  (♦>  A»p.  Mar.  Law  Cas.  212;  57  L.  T. 
Rep.  720:  12  App.  Cas.  518),  a  case  in 
which  the  damage  was  caused  by  rats  gnawing 
a  hole  in  a  pipe,  through  which  sea  water 
entered  aid  damaged  the  cargo  of  rice.  Thero 
was  an  exception  in  the  charter-party  and 


bill  of  lading  for  dangers  and  accidents  of  tbe 
seas,  and  it  was  decided  that  the  shipowners 
were  not  liable.  For  the  clear  understanding  of 
that  case  it  is  desirable  to  call  attention  to  a  fact 
which  was  pointed  out  by  Lord  Dunedin  in  tbe 
course  of  the  argument  of  the  present  case,  and 
which  appears  in  the  stated  ca»e  for  the 
appellants  (Hamilton,  Fraser,  and  Co.)  and  the 
evidence  there  referred  to.  Tbe  hole  was  in  a 
supply  pipe  communicating  with  the  sea  below 
the  water-line,  through  which  sea  water  was 
pumped  up  into  a  bath,  and  the  hole  made  by 
tbe  rats  during  the  voyage  was  at  a  point  in  the 
pipo  above  the  water  line  when  the  vessel  was 
fully  loaded,  but  permitted  the  water  to  flow  into 
the  vessel  when  she  rolled  in  the  course  of  her 
voyage. 

I  do  not  think  that  any  observations  aro 
necessary  upon  the  other  caeea  to  which  our 
attention  was  called. 

In  my  opinion,  the  appeal  fails,  and  should  be 
dismissed  with  costs. 

Viscount  Haldanb  — Many  authorities  were 
cited  at  the  Bar  in  tbe  course  of  the  arguments 
in  this  appeal.  But  I  do  not  think  that  the  law 
applicable  is  obscure.  The  real  question  turns 
out  to  be  one  of  fact.  The  insurance  included 
among  the  perils  which  it  covered  those  of  the 
seas,  but  from  these  were  expressly  excluded 
all  consequences  of  hostilities  or  warlike  opera- 
tions. 

The  ship  insured,  the  Ikaria,  was  bound  to 
Havre,  and  when  about  twenty-five  miles  from  that 

Eort  on  Saturday,  the  30th  Jan.  1915,  was  struck 
y  a  torpedo  from  a  German  submarine.  The 
impact  was  on  the  port  side  and  the  explosion 
tore  a  large  holo  there  3J5  metres  wide  and 
26  metres  high  4ft.  below  the  water-line.  A 
column  of  water  which  was  thrown  np  barst  oat 
the  bulwarks  on  the  port  side,  No.  1  hold  was 
filled  with  sea  water,  the  fore  peak  was  similarly 
about  half  filled,  and  some  water  penetrated  into 
No.  2  hold.  The  vessel  at  once  began  to  settle  by 
the  head,  and  the  crew  took  to  the  boats.  Bnt  the 
steamer  did  not  sink,  although  much  down  by  tbe 
head,  and  they  returned,  and,  with  the  aid  of  a 
tug  and  a  mine-sweepar  and  her  own  steam,  she 
reached  Havre.  She  was  then  17ft.  down  by  the 
head,  her  draught  being  32ft.  forward  and  15ft. 
aft.,  while  before  she  was  torpedoed  her  draught 
had  been  23ft  6in.  forward  and  23ft  9in.  aft  The 
result  of  the  increased  draught  forward  was  that 
she  could  not  enter  the  inner  harbour  at  Havre  or 
the  dry  dock,  and  she  was  berthed  in  the  outer 
harbour  at  tbe  Quai  d'Escale.  This  was  a  berth 
used  for  military,  and  particularly  for  British 
Red  Cross  purposes,  and  tbe  only  reason  for 
allowing  the  steamer  to  go  there  was  to  save  her 
if  possible.  Had  she  remained  out  at  sea  she 
would  have  sunk.  The  next  morning,  on  tbe 
31st  Jan.  1915,  an  effort  was  made  to  pump 
the  vessel  and  to  lighten  her  cargo.  Bnt 
the  wind  rose  and  a  swell  ensued,  and  the 
Ikaria  began  to  bump  and  the  dislocation 
to  increase.  The  port  authorities  therefore, 
fearing  that  she  would  sink  and  block  tbe  Quai, 
ordered  hor  to  bo  removed,  and  either  to  be  taken 
right  outside  tbe  harbour  and  beached,  or  to  be 
moorod  alongside  a  breakwater  called  the  "  Batar- 
deau.'* The  latter  alternative  being  chosen  she 
was  moored  alongside  the  breakwater.  Bnt  the 
bottom  thero  was  uneven  and  the  water  was  only 
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SOft  deep,  while  the  head  of  the  steamer  was 
drawing  32ft.,  and  ooald  not  be  prevented  from 
taking  ground.  This  the  ship  did  and  finally 
sank  by  the  head  as  the  tide  rose  on  Tuesday,  the 
2nd  Feb.,  only  part  of  the  cargo  being  salved. 

The  learned  judge  who  tried  the  case, 
Rowlatt,  J.,  found  the  facts  broadly  as  I  have 
stated  them,  and  that  the  bulkhead  between  the 
holds  No.  1  and  No.  2  had  been  seriousty  dis- 
rupted by  the  explosion.  He  thought  that  if  the 
Ikaria  could  have  stayed  at  theQuai  d'Eicaleshe 
might  have  been  saved.  Bat  sbe  ooald  not  stay 
there  and,  partly  because  of  the  weakness  of  the 
bulkhead,  and  partly  because  of  the  grounding  at 
the  "  Batardeau  "  sho  eank.  He  came  to  the  con- 
elusion,  on  the  facts  as  proved  before  him,  that 
"it  was  not  made  out  if  sho  had  been  a  sound 
•hip  and  had  not  met  this  torpedo,  and  had 
suffered  the  same  grounding  in  the  same  trim  at 
the  same  spot,  that  she  would  have  suffered  these 
injuries."  In  his  view  the  grounding  was  not  a 
new  thing  supervorjiog  which  caused  damage. 
The  being  moored  as  she  was  to  the  "  Batardeau  " 
merely  thwarted  the  attempt  to  save  the  ship. 
The  loss  was  therefore  caused  by  the  explosion 
itself. 

The  Court  of  Appeal  took  substantially  the 
same,  view  of  the  facts  as  Rowlatt,  J.,  and  the 
findings  of  fact  were  therefore  concurrent. 
Swinfen  Eady,  J.,  was  of  opinion  that  it  ooald 
make  no  difference  to  the  conclusion  that  the  loss 
of  the  ship  was  the  direct  consequence  of  the 
explosion  of  the  torpedo,  that  "  two  or  three  days 
were  spent  in  abortivo  and  unavailing  efforts  to 
save  her.  She  was  in  imminent  risk  of  sinking 
from  tie  moment  of  being  injured."  Bankes, 
L  J.  took  the  samo  view.  *'  You  do  not  reach  a 
place  of  safety  unless  you  are  allowed  to  remain 
there  a  sufficient  time  to  ensure  safety." 
Scrutton,  L.J.  did  not  differ  from  tho  finding 
of  fact  in  the  words  I  have  quoted  from 
Rowlatt,  J.,  but  thought  that  it  might  be  held 
that  the  sinking  did  not  necessarily  follow  from 
the  explosion  as  described  if,  with  fine  weather 
and  a  stay  in  the  first  berth,  the  loss  would  have 
been  averted,  and  that  this  would  have  been 
enough  to  make  a  general  peril  of  the  sea  and 
not  the  explosion  of  the  pre /unto  eau$a  within 
the  meaning  of  the  policy.  But  he  considered 
himself  bound  to  follow  a  previous  decision 
of  the  Court  of  Appeal  of  the  correctness 
of  whioh  be  intimated  doubt.  He  thought 
that  Reitcher  v.  Borwick  (7  Asp.  Mar.  Law 
Cas,  493;  71  L.  T.  Rep.  238;  (1894)  2  Q.  B. 
5^S)  had  established  that,  on  the  facts  proved, 
the  Ikaria  must  be  held  to  have  been  sunk 
as  the  immediate  consequence  of  the  explo- 
sion. This  inference  he  could  not,  in  bis 
opinion,  refuse  to  draw  in  view  of  what  was  held 
in  Reischer  v.  Borwick,  but  be  thought  it  incon- 
sistent with  what  he  considered  ought  to  follow 
from  the  general  principles  affirmed  by  this  Houbo 
in  Hamilton,  Fra$tr.and  Co.  v.  Pandorf  and  Co. 
(6  Asp.  Mar.  Law  Cas.  212 ,  57  L.  T.  Rep.  726 ; 
12  App.  Cas.  518). 

1  cannot  find  any  such  inconsistency  between 
these  two  authorities  as  Scrutton,  L.J.  thought 
to  exist.  In  Reuchcr  v.  Borwick  there  was  a 
policy  which  covered  collision  with  any  object,  but 
excluded  perils  of  the  sea.  The  sbjp  struok  a 
snsg  which  made  a  hole  in  her.  She  was  then 
and  the  leak  wsb  temporarily  plugged, 


and  she  was  towed  towards  the  nearest  dock  for 
repair.    But  while  she  was  in  course  of  being 
towed  the  water  burst  through  the  hole  and  she 
had  to  be  run  aground  and  abandoned.  The 
Court  of  Appeal  held  that  the  causa  proxima  of 
the  damage  was  in  reality  the  collision  with  the 
snag.   In  the  words  of  Davey,  L.J.  it  was  "  the 
inrush  of  the  water  through  the  hole  in  the  con- 
denser.  What  made  the  hole  in  the  condenser  ? 
The  collision  made  the  hole  in  the  oondenser,  and 
the  broken  oondeneer  was  a  continuing  source  of 
risk  and  danger.    The  failure  of  the  attempt  to 
mitigate  or  stop  the  damage  arising  from  the 
break  of  the  oondenser  oannot  justly  be  deacribod 
hb  the  cause  of  the  ultimate  damage."  Theso 
words  express  what  the  com  in  on  6enseof  roankiud 
would  assert  in  such  a  case.  They  are  in  no  way 
inconsistent  with  what  was  laid  down  in  Hamil- 
ton, Prater,  and  Co.  v.  Pandorf  and  Co.  There 
rico  was  shipped  under  a  charter-party,  and  bills 
of  Jad:ng  which  excepted  "dangers  and  accidents 
of  the  sea."   During  the  vojage  rats  gnawed  a 
hole  in  a  pipe  in  the  ship  and  sea- water  entered 
through  it  and  damaged  the  rios.   There  was  no 
negligence.   It  was  held  that  the  damage  was 
within  the  exception,  because,  whether  it  was  rats 
that  bad  made  the  hole  or  whether,  for  example, 
a  porthole  had  got  open,  the  sea  was  in  such  a 
case  not  the  less  the  immediate  cause  of  the 
damage.    In  Reitcher  v.  llorwiek  {tup.),  although 
perils  of  the  sea  in  general  were  excluded,  a  par- 
ticular kind  of  suob  peril,  collision,  was  expressly 
included.    In  Hamilton,  Fiater,  and  Co.  v.  Pan- 
dorf and  Co.  all  dangers  and  aooidente  of  the  sea 
were  excluded,  and  the  inrush  of  water  which  arose 
from  the  gnawing  of  tho  pipe  by  the  rats  during 
the  voyage  was  held  to  be  excluded  along  with 
them  as  being  a  case  falling  within  the  class  so 
defined. 

In  the  case  before  us  all  consequences  of  hos- 
tilities or  warlike  operations  are  exoluded  from 
the  perils  of  the  seis  insured  against.  There  ia 
nothing  in  Hamilton,  Frater,  and  Co.  v.  Pandorf 
and  Co.,  or  in  the  now  familiar  rule  that  the 
immediate  cause  of  the  accident  is  what  is  taken 
to  have  been  in  contemplation  of  the  parties  to  a 


policy  of  marine  insurance, 


rhic 


prevents  tho 


explosion  from  being  taken  to  be  in  law,  what  it 
was  in  fact,  the  cause  of  the  loss.  The  fact  that 
attempts  were  made  to  obviate  the  natural  conse- 
quences of  the  injury  inflicted  by  the  torpedo  does 
not  introduce  any  break  in  the  direct  relation 
between  the  cauBe  and  its  effect  in  the  shape  of 
the  damage  sustained.  I  am  therefore  of  opinion 
that  the  appeal  must  fail. 

Lord  Dunkdin. — We  have  had  a  large  citation 
of  authority  in  this  caso,  and  much  discussion  on 
what  is  the  true  meaning  of  causa  proximo.  Yet 
I  think  the  case  turns  on  a  pure  question  of  fact, 
to  be  determined  by  common-sense  principles. 
What  was  the  cause  of  the  loss  of  the  ship  P  I 
do  not  thick  the  ordinsry  man  would  have  any 
difficulty  in  answering,  she  was  lost  because  she 
was  torpedoed.  I  shall  state  my  view  very  briefly 
on  the  facts,  but  before  I  do  so  I  wish  to  say  a 
word  as  to  the  policy.  It  seems  to  me  that  the 
possibility  of  the  prolonged  and  ingenious  argu- 
ment wo  have  had  in  the  case  really  flows  from 
the  form  of  the  instrument,  and  the  opportunity 
it  gives  for  looking  at  one  thing  from  different 
points  of  view.  The  policy,  in  time-honoured 
form,  first  specifies  as  the  perils  and  adventures 

Digitized  by  Google 


262 


MARITIME  LAW  CASES. 


H.L.]    Ley  land  SHirpiuo  Compamt  v.  Norwich  Uwioh  Fiek  Insurance-  Socisrrr.  [H.L. 

which  the  underwriters  are  content  to  bear,  perils 
of  the  sea  in  general  terms;  and  then  comes  a 
detailed  enumeration  of  certain  perils.  Now  when 
the  f .oa  clause  is  added  certain  enumerated  perils 
are  out  out  of  the  original  insurance.  When  it 
is  a  case  of  one  of  the  perils  acting  solely  and 
sufficiently,  tuoh  as,  for  instance,  the  peril  of 
capture,  no  difficulty  can  arise.  But  there  are 
certain  perils  which,  so  to  speak,  pray  in  aid  the 

Eirils  of  the  sea.  A  man-of-war  fires  a  .shot  and 
ta  the  ship.  If  it  only  hits  the  top  of  the  bul- 
wark  or  a  hit  of  the  rigging  there  will  be  at  the 
the  worst  only  a  partial  average.  But  if  the  shot 
strikes  between  wind  and  water  and  makes  a  hole, 
the  vessel  will  be  sunk,  and  the  reason  of  its  sink* 
ing  will  not  be  the  mere  existence  of  the  hole,  but 
the  fact  that  the  sea  comes  in  through  the  hole, 
and  the  vessel  founders.  Overwhelming  by  the 
sea  is  a  peril  of  the  sea  in  a  general  sense,  and 
accordingly  in  such  a  case,  if  either  the  body  of 
the  policy  or  the  exception  were  looked  at  alone, 
the  peril  incurred  oould  be  held  to  fall 
either.  In  the  exception  it  would  fall 
it,  because  the  sinking  was  the  direct  result 
of  the  action  of  the  man-of-war.  In  the  body 
of  the  policy  it  would  be  immaterial  whether 
it  fell  within  the  general  expression  "perils 


of  the  sea "  or  the  particular  expression 
"man-of-war."  But  the  moment  that  the 
two  clauses  have  to  be  construed  together,  it 
becomes  vital  to  determine  under  which  expression 
it  falls.  The  solution  will  always  lie  in  settling 
as  a  question  of  fact  which  of  the  two  causes  was 
what  I  will  venture  to  call  (though  I  shrink  from 
the  multiplication  of  epithets)  the  dominant  cause 
of  the  two.  In  other  words,  you  seek  for  the 
cavua  proximo,  if  it  is  well  understood  that  the 
question  of  which  is  proxima  is  not  solved  by 
the  mere  point  of  order  in  time. 

In  the  illustration  I  have  given  no  one  would 
have  the  slightest  doubt  the  dominant  cause  was 
the  shot  of  the  man-of-war.  I  would  also  like  to 
remark  that  this  class  of  competition  between 
causes  can  only  truly  arise  when  you  have  to  deal 
with  an  exoeption.  I  say  this  because  of  the 
grest  stress  that  was  laid  by  the  appellants' 
counsel  on  the  case  of  Hamilton,  Frater,  and  Co. 

Pandorf  and  Co.  (6  Asp.  Mar.  Law  Gas. 
212 ;  57  L.  T.  Rep.  726 ;  12  App.  Gas.  518). 
There  it  was  held  that  damage  by  sea  water 
which  came   in   through  a  hole  in  a  bath 
supply  pipe  was  a  peril  of  the  sea,  though  the 
bos  would  not  have  been  admitted  if  a  rat  had  not 
gnawed  a  hole  in  the  pipe.   It  was  the  sea  that 
spoiled  the  cargo,  and  the  precise  way  in  which  it 
was  admitted  (putting  aside  negligence  of  the 
shin's  servants,  which,  as  it  was  a  bill  of  lading 
and  not  an  insurance  case,  would  have  altered  the 
question)  was  immaterial,  whether  it  was  owing 
to  rat,  iceberg,  sunken  rock,  or  swordfish.   If  in 
that  oase  there  had  been  an  exoeption  of  all 
dangers  brought  about  by  rats,  then  the  decision, 
I  take  it,  would  have  been  different.   I  say  all 
dangers  brought  about  by  rats,  for  if  the  exoep- 
tion had  been  merely  against  rats,  then  as  a 
question  of  construction  it  might  have  been  held 
that  that  only  meant  to  refer  to  the  predatory 
habits  of  the  rat,  and  not  to  anything  so  excep- 
tional as  what  occurred.   I  am  not,  therefore, 

greased  by  the  difficulty  which  was  felt  by 
crutton,  L.J.,  in  reconciling  Reieeher'e  oase  with 


I  now  turn  to  the  facts  in  the  case.  I 
with  what  has  been  said  by  the  Lord  Chancellor, 
and  do  not  think  it  necessary  to  repeat.  Sum- 
marised, the  facts  seems  to  me  to  come  to  this. 
After  the  torpedo  struck  her  she  was  a  doomed 
ship,  unless  she  oould  get  into  a  real  place  of 
safety.   She  nearly  got  to  a  place  of  safety,  bnt 
quite  did  so.    What  happened  was  in  the 
circumstances  the  natural  sequel  to  the  injury  by 
the  torpedo.   Water  was  admitted,  at  first  only 
so  far.  She  was  down  by  the  head,  and  therefore 
took  the  ground.   The  combined  action  of  taking 
the  ground  and  rising  and  falling  with  the  tide, 
together  with  the  swelling  of  the  cargo,  which 
had  been  wetted,  strained  her  and  broke  her  up, 
so  that  she  became  a  total  wreck.   There  is  no 
or  truer  account  than  that  given  by  the 
himself  soon  after  the  event,  in  his  letter 
of  the  10th  Feb.,  when  he  writes  to  his  owners 
and  says :  "  There  is  no  one  here  now  who  has 
the  least  knowledge  of  making  or  fitting  shields 
over  fractures  in  ships'  bottoms,  and  even  had 
there  been  it  is  very  doubtful  whether  shields 
large  enough  to  cover  the  two  large  fractures 
made  by  the  torpedo  could  have  been  constructed 
and  fitted  in  time  to  save  her  from  sinking.  It 
seems  evident  from  the  very  sudden  way  in  which 
the  forward  end  of  the  vessel  crumpled  up  that 
her  structure  was  so  weakened  by  the  terrific 
force  of  the  explosion  that  there  was  no  strength 
left  to  resist  the  additional  strain  imposed  on  her, 
firstly,  by  the  great  weight  of  water  against  the 
bulkheads,  and  afterwards  by  the  bursting  strain 
of  the  cargo  as  it  swelled  in  the  holds." 

I  agree  with  the  judgment  of  the  Court  of 
Appeal. 

Lord  Atkisson.—I  ooncur. 

The  appellants,  by  a  policy  of  marine  insurance 
dated  the  8th  July  1914,  insured  their  steamship 
Ikaria  against  loss  by  perils  of  the  sea.  The 
policy  contained  a  warranty  clause  which  ran  as 
follows  :  "  Warranted  free  of  capture  seizure  and 
detention  and  the  consequences  thereof,  or  of  any 
attempt  thereat,  piracy  excepted,  and  also  from 
all  consequences  of  hostilities  or 


or  warlike  opera- 
tions whether  before  or  after  declaration  of 
war." 

According  to  the  decision  in  Tonides  v.  Unxvertal 
Marine  Insurance  Company  (8  L.  T.  Rep.  705 ; 
14  G.  B.  N.  S.  289),  this  clause  is  to  be  construed 
as  if  the  assured  had  reinsured  against  the  events 
enumerated,  and  the  word  "  consequences  "  must 
accordingly  be  taken  to  mean  proximate  or  direct 
or  immediate  consequences  only:  (see  Willes,  J. 
(14  0.  B.  N.  S.  290),  approved  of  in  Andenon 
v.  Marten  (11  Asp.  Mar.  Law  Gas.  85;  99  L.  T. 
Rep.  254;  (1908)  A.  C.  334).  The  policy, 
therefore,  effects  an  insurance  against  perils  of 
the  sea  other  than  those  which  are  the 
and  immediate  consequences  of  hostile 
warlike  operations.  The  rule  that  in  marine 
insurance  policies  the  proximate  not  the  remote 
causes  are  to  be  regarded,  is  supposed  to  be  baaed 
upon  the  intention  of  the  contracting  parties,  to 
be  gathered  from  the  language  of  tbe  contract 


itself,  taken  in  connection  with  the  surrounding 
circumstances ;  but  there  is  such  a  tendency  in 
argument  to  treat  concurrent  causes  as  preceding 
and  succeeding  causes,  the  latter  proximate,  the 
to  split  up  complex  causes 
a  sequence 
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between  tbem,  that  it  is*  well  always  to  bear  in 
mind  the  warning  given  by  Lord  Lindley  in 
Rtiucher  v.  Borwiek  (7  Asp.  Mar.  Law  Caa.  493 ; 
71  L.  T.  Rep.  238  ;  (1894)  2  Q.  B.  548)  that  this 
rule  of  maritime  insurance  most  be  applied  with 
good  aenae  to  give  effect  to  and  not  to  defeat  the 
intention  of  the  contracting  parties. 

I  asked  Mr.  Leslie  Scott,  when  opening  the 
appeal,  if  the  torpedo  had  opened  snoh  a  rent 
in  the  Ikariat  Bide  that  the  sea  water  rushed  into 
ber  hold  and  sank  her,  conld  he  recover  on  the 
policy  sued  on  for  a  loss  by  perils  of  the  Bea  P  Of 
coarse  he  replied  in  the  negative.  Then  the  sea 
peril  would  be  the  direct  and  immediate  conse- 
quence of  hostilities  or  warlike  operations.  I  then 
asked  him  if  the  captain  of  a  torpedoed  ahip, 
having  formed  a  jndgment  found  to  be  reason- 
able in  the  circumstances,  that  his  ahip  wonld, 
owing  to  her  injuries,  sink  if  kept  in  deep  water, 
and  accordingly  beached  her  to  prevent  her  total 
loss,  would  the  owner  be  entitled  to  recover  on 
•och  a  policy  aa  the  present  f  And  I  understood 
him  also  to  reply  in  the  negative*  I  do  nob  think 
the  liability  would  be  in  (be  slightest  degree 
altered  if  the  Bftip  should  when  beached  settle 
down  upon  a  rook  of  the  existence  of  which  the 
captain  was  not  aware,  and  had  broken  her 
back. 

On  the  whole  of  the  evidence  it  is,  I  think, 
absolutely  clear  that  the  vessel  was  so  damaged 
by  the  torpedo  that  she  could  not  keep  the  sea, 
or  at  all  events  that  there  was  no  reasonable 
probability  of  her  being  able  to  do  ao.  Now,  the 
captain  having  got  the  ohoioe  he  was  under  the 
circumstances  bound  to  take,  of  beaching  her  out- 
side the  harbour  or  anchoring  her  inside  the 
breakwater  in  order  to  continue  the  salvage 
operations  he  had  already  commenced  at  the 
Qaai  Marcs,  brought  ber  to  the  latter  place.  The 
snip's  taking  the  ground  in  her  new  anchorage 
was  an  obvious  and  necessary  result,  as  she  was 
drawing  32fL  6in.  forward  and  the  depth  of 
water  at  the  anchorage  was  only  30ft  at  low  tide. 
The  risk  of  her  grounding  forward  was  delibe- 
rately but  reasonably  run,  and  I  really  cannot  see 
the  difference  in  principle  between  taking  this 
risk  and  taking  the  risk  of  beaching  her  com- 
pletely. It  is  quite  true  that  in  the  efforts  to  salve 
the  cargo  and  the  ship  her  injuries  may  have  been 
aggravated,  bat  none  the  less  in  my  opinion  was 
the  less  the  direct  and  immediate  consequence  of 
the  torpedoing,  and  I  do  not  think  that  any  of 
the  authorities  cited  are  inconsistent  with  this 
conclusion.  The  appeal  in  my  opinion  fails,  and 
should  be  dismissed  with  costs. 

Lord  Shaw.— On  the  30th  Jan.  1915  the  Iharia, 
bound  from  South  American  ports  to  Havre  with 
a  general  cargo,  was,  about  twenty- five  miles 
north-west  of  Havre,  struck  by  a  torpedo  fired 
from  a  German  submarine.  She  sustained  severe 
injuries;  but,  assisted  by  a  tog  and  a  mine- 
sweeper, she  succeeded  in  making  the  port  of 
Havre.  She  was  then  drawing  32ft.  forward,  the 
injuries  and  consequent  filling  being  in  the  fore 
part  of  the  vessel ;  and  her  depth  was  too  great 
to  permit  her  entry  into  the  inner  harbour,  in 
the  outer  harbour  she  was  berthed  for  a  time  at 
the  Quai  d'Esoale.  There  being,  however,  a  fear 
that  she  might  sink  there  and  so  interrupt  the 
trafiio  of  the  Red  Cross  organisation  at  that 
quay,  she  was  taken  to  another  portion  of  the 
harbour.    At  the  latter  point,  notwithstanding 


all  efforts  by  pumping  and  otherwise  she  bumped, 
broke  her  back  and  sank  on  the  afternoon  of  tbe 
1st  Feb. 

It  is  admitted  that  from  the  time  of  her  being 
torpedoed  everything?  was  done  to  save  her  from 
the  fatal  effects  of  the  collision,  and  that  after 
she  entered  the  harbour  her  offioere  were  bound 
to  obey  the  orders  of  the  harbour  master.  The 
weather  waa  rough,  but  not  severely  aa 

I  see  no  reason  whatever  to  doubt  that  this 
happened  as  Captain  Robinson,  in  his  report  of 
the  10th  Feb.,  states.  "It  seems  evident,"  says 
he,  "  from  the  very  sadden  way  ha  whioh  the 
forward  end  of  the  vessel  crumpled  up,  and  her 
structure  was  so  weakened  by  tbe  terrific  force 
of  the  explosion,  that  there  was  no  strength 
left  to  resist  the  additional  strain  imposed 
on  her,  firstly,  by  the  great  weight  of  water 
against  tbe  bulkheads,  and  afterwards  by  the 
bursting  strain  of  the  cargo  as  it  (swelled  in  tbe 
holds." 

To  the  perils  of  the  sea  against  which  she  was 
insured  under  the  policy  founded  on,  there  was  a 
warranty  of  exception— tbe  words  of  the  warranty 
being  free  of  "  all  consequences  of  hostilities  or 
warlike  operations."  The  question  in  the  appeal 
is  whether  the  loss  of  the  vessel  was  proximately 
caused|by  such  hostilities  or  warlike  operations.  If 
so,  tbe  insurers  stand  free ;  if  not.  the  insured 
can  recover  under  the  policy  against  perils  of 
the  sea.- 

1  am  of  opinion  that  the  loss  was  caused 
because  the  vessel  was  torpedoed,  and  that  tbe 
warranted  exception  applies.  If  the  case  were 
not  complicated,  or  supposed  to  be  complicated, 
by  legal  decisions,  there  would  seem  to  be  no 
answor  to  this  view.  Notwithstanding  tbe  con- 
clusion arrived  at  by  Scrutton,  L.J.,  I  understand 
from  his  careful  judgment  that  this  would  also  be 
his  opinion. 

There  was  at  one  time  an  attempt  to  differen- 
tiate  the  meaning    of    the  same  contractual 
words  as  used  in  a  policy  of  marine  insurance 
from  the  meaning  of  the  same  expression  as 
used  in  other  maritime  contracts ;  bet  in  two 

i'udgmenta  of  your  Lordships'  House  in  the  year 
887  the  practice  waa  condemned.  I  refer  to 
Th»  Xantho  (6  Asp.  Msr.  Law  Caa.  207;  57 
L.  T.  Rep.  701 ;  12  App.  Gsa.  510).  in  which 
the  term  under  examination  was  "  the  perilB 
of  the  sea."'  In  that  case  Lord  Macnagbten 
dealt  with  the  M  error  of  the  Court  of 
Appeal "  thus :  "  They  start  with  the  assnmp 
tion  that  the  Bame  words  have  different 
meanings  when  nsed  in  policies  of  insurance 
and  when  need  in  bills  of  lading.  For  that 
assumption  there  is,  I  venture  to  think,  not  any 
foundation."  In  the  owe  of  Hamilton,  Frcuer, 
and  Co.  t.  Pandorf  and  Co.  (6  Asp.  Mar.  Law 
Gas.  212;  57  L.  T.  Rep.  726;  12  App.  Cas.  527) 
tbe  exception  being  considered  was  "  danger* 
and  accident*  of  the  sea";  and  Lord  Watson 
observed,  "  Your  Lordships  have  now  die- 
approved  of  the  novel  doctrine  that  in  a 
contract  of  sea  carriage  a  moaning  must  be 
attached  to  the  expression  '  dangers  and  acoidents 
of  the  sea '  different  from  that  whioh  it  bears  in 
a  contract  insuring  cargo  against  Bea  risks  ;  that 
in  tbe  case  of  a  charter-party  or  bill  of  lading  the 
court  ought  to  look  to  what  has  been  termed  the 
remote  as  distinct  from  the  proximate  oanae  of 
damage,  whereas   in  the  case  of  a  policy  the 
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proximate  cause  can  alone  be  regarded.''  It  would 
rather  appear  accordingly  that  this  doctrine  of 

{>roximate  cause  will  be  considered  in  the  at  me 
ight  whether  in  contracts  of  marine  insurance  or 
in  contracts  of  sea  carriage,  and  Rood  sense 
Buggest*  that  it  should  be  so. 

By  the  Marine  Insurance  Act  190(J,  s.  55,  the 
expression  baa  become  statutory  and  "  the 
insurer  is  liable  for  any  loss  proximately  caused 
by  a  peril  insured  against,  but  subject  as  aforesaid 
he  is  not  liable  for  any  loss  which  is  not  proxi- 
mately caused  by  a  peril  insured  against."  In  this 
way  the  discussion  of  the  scope  of  proxima 
causa  is  very  relevant  and  its  ascertainment 
vital. 

In  my  opinion  too  much  is  made  of  refinements 
upon  this  subject.  The  dootrineof  cause  has  been 
since  the  time  of  AriBtotle,  and  the  famous 
category  of  material,  formal,  efficient  and  final 
causes,  one  involving  the  subtlest  of  distinctions. 
The  doctrine  applied  in  these  to  existences  rather 
than  to  occurrences.  But  the  idea  of  the  cause 
of  an  occurrence  or  the  production  of  an 
event  or  the  bringing  about  of  a  result  is  an 
idea  perfectly  familiar  to  the  mind  and  to 
the  law,  and  it  is  in  connection  with  that  that 
the  notion  of  prcxima  causa  is  introduced.  Of 
this,  I  will  venture  to  remark  that  one  must 
be  careful  not  to  Lay  the  accent  upon  the 
word  "proximate"  in  such  a  sense  as  to  lose 
sight  of  or  destroy  altogether  the  idea  of  cause 
itself.  The  true  and  the  overruling  principle  is 
to  look  at  a  contract  as  a  whole,  and  to  ascertain 
what  the  parties  to  it  really  meant.  What  was 
it  which  brought  about  the  loss,  the  event,  the 
calamity,  the  accident  ?  Aud  this  not  in  an 
artificial  sense,  but  in  that  real  sense  which 
parties  to  a  contract  must  have  bad  in  their 
minds  when  they  spoke  of  cause  at  all. 

To  treat  proximo,  caw  a  as  the  chubo  wbich  is 
nearest  in  time  is  out  of  the  question.  Causes 
are  speken  of  as  if  they  were  as  distinot  from 
one  another  bb  be»ds  in  a  row  or  links  in  a  chain, 
but — if  this  metaphysical  topic  has  to  be  referred 
tc — it  is  not  wholly  so.  The  chain  of  causation 
is  a  bandy  expression,  but  the  figure  is  inadequate. 
Causation  is  not  a  chain  but  a  net.  At  each 
point  influences,  forces,  events,  precedent  and 
simultaneous,  meet,  and  the  radiation  from  each 
point  extends  infinitely.  At  the  point  where 
these  various  influences  meet  it  is  for  the  judg- 
ment as  upon  a  matter  of  fact  to  declare  which 
of  the  causes  thus  joined  at  the  point  of  effect 
was  the  proximate  and  whioh  was  the  remote 
cause. 

What  does  "  proximate  "  here  mean  ?  To  treat 
proximate  cause  as  if  it  was  the  cause  which  is 
proximate  in  time  is,  as  I  have  said,  out  of  the 
question.  The  cause  which  is  truly  proximate  is 
that  wbich  is  proximate  in  efficiency.  That 
efficiency  may  bave  been  preserved  although  other 
causes  may  meantime  bare  sprung  up,  wbich  have 
jet  not  destroyed  it,  or  truly  impaired  it,  and  it 
may  culminate  in  a  result  of  wbich  it  still  remains 
the  real  efficient  canse  to  whioh  tho  event  can  be 
ascribed. 

I  illustrate  that  by  the  present  case.  Did  the 
vessel  perish  because  she  was  torpedoed  or  by  a 
peril  of  the  sea  apart  from  that 't  It  is  replied, 
*'  Sbe  perished  by  a  peril  of  tbe  sea  because  sea 
water  entered  tbe  gash  in  her  side  wbich  tbe 
torpedo  made."  Certainly  the  ontry  of  »ea  water 


was  a  peril  of  the  sea,  and  certainly  that  entry  of 
sea  water  was  proximate  in  time  to  the  sinking. 
But  how  could  there  be  any  exception  in  the  case 
of  a  vessel  lost  in  harbour  or  at  sea  to  a  loss  by 
perils  of  the  sea,  if  the  proximate  cause  in  the 
sense  of  nearness  in  time  to  the  result  wero  the 
thing-  to  be  looked  to  P  It  is  hardly  possible  for 
tbe  mind  to  figure  anything  which  would 
interfere  with  or  be  an  exception  to  a  cause 
so  proximate  as  the  entry  of  sea  water  into 
or  over  tbe  hull  as  tbe  vessel  sinks  in  the 
waves.  The  result  of  this  is  that  the  considera- 
tion of  tbe  exception  of  the  consequences  of 
hostilities,  or  indeed  any  other  exception  so  far 
as  I  can  at  present  figure,  if  that  consideration  be 
limited  to  a  cause  proximate  in  time,  destroys  the 
exception  altogether.  It  might  as  well  never 
bave  been  written.  In  my  opinion,  accordingly, 
proximate  cause  is  an  expression  referring  to  the 
efficiency  as  an  operating  factor  upon  the  result. 
Where  variouB  factors  or  causes  are  concurrent, 
and  one  has  to  bo  selected,  the  matter  is  deter- 
mined as  one  of  fact,  and  the  choice  falls  upon 
the  one  to  which  may  be  variously  ascribed  tho 
qualities  of  reality,  predominance,  efficiency. 
Fortunately,  this  moon  would  appear  to  be  in 
accordance  with  the  principles  of  a  plain  busi- 
ness transaction  and  it  is  not  at  all  foreign  to  the 
law. 

In  Btiscket's  case  (ubi  sap.)  Lord  Lindley,  then 
Lord  Justice,  speaking  of  causa  proxima.  Bays, 
"this  rule  is  based  on  intention  of  parties  aa 
expressed  in  tbe  contract  into  wbich  they  havo 
entered,  but  tbe  rule  must  be  applied  with  good 
sense,  bo  as  to  give  effeot  to  and  not  to  defeat  those 
intentions."  A  second  example,  which  I  here  give, 
Bbows  that,  although  insurers  may  limit  their 
liability  expressly  to  cauta  proxima  and  with  elabo- 
rate astutenesB  may  enumerate  other  facts  and  cir- 
oamstasces  whioh  would  not  be  considered  direct 
or  proximate  causes,  tbe  same  result  will  follow, 
namely,  that  tbe  proximate  cause  will  be  found  to 
be,  to  nse  tbe  words  employed  by  Channel],  J. 
in  lie  Etherington  and  Lancashire  and  Yorkshire 
Accident  Insurance  Company  (100  L.  T.  Kep.  568 ; 
(lUCilj  1  K.  B.  591),  "tbe  real  effective  cause  of 
what  has  happened."  "  Ton  must," said  be,"  bave 
something  that  may  be  called  a  new  intervening 
cause,  in  order  to  prevent  the  existing  cause, 
which  is  operating  to  produce  a  well-known  result, 
from  being  said  to  be  tbe  real  effective  canBe  of 
what  has  happened."  Yaughan  Williams,  L.J. 
thongbt  this  view  of  Channel ,  J.  was  quite  right. 
So  do  I. 

To  apply  this  to  tbe  present  case.  In  my 
opinion  the  real  efficient  cause  of  the  sinking  of 
this  vessel  was  that  eho  was  torpedoed.  Where 
an  injury  is  received  by  a  vessel  it  may  be  fatal 
or  it  may  be  cured :  it  has  to  be  dealt  with.  In 
so  dealing  with  it  there  may,  it  is  true,  be 
attendant  circumstances  which  may  aggravate  or 
possibly  precipitate  the  result,  but  whioh  are 
incidents  flowing  from  the  injury  or  receive  from 
it  an  operative  and  disastrous  power.  The  vessel, 
in  short,  is  all  tbe  time  in  the  grip  of  the  casualty. 
Tbe  true  efficient  canse  never  loses  its  hold.  Tho 
result  is  produced,  a  result  attributable  in 
common  language  to  tbe  casualty  as  a  cause,  and 
this  result  proximate  as  well  as  continuous  in  its 
efficiency  properly  meets  whother  under  contract 
or  under  tbe  statute  tbe  language  of  the  cxpres- 
proximately  caused." 
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I  beg  to  express  my  sense  of  indebtedness  to  Mr. 
Wright  for  the  brief  but  most  oogent  argument 
with  which  he  assisted  the  Home. 

Appeal  dismissed. 

Solicitors  for  the  appellant*,  Alfred  Bright 
and  Sons,  for  Batesont,  Warr,  and  Wimshuret, 
Liverpool. 

Solicitor*  for  the  respondents,  William  A. 
Crump  and  Son. 


Jufctclai  Committee  of  ttje  $riop.  Council. 

Dee.  10, 11, 1917,  and  Jan.  22, 1918. 

(Present:  The  Bight  Hons.  Lords  Passu  of 
Waddinqtost,  Sumnkr,  Parmoob,  Wrhn- 
buby,  and  Sir  Arthur  Ohahublu) 

Thb  Alwina.  (a) 

Prise  Court — Neutral  ship — Contraband  cargo 
intended  for  enemy  warship  —  Abandonment 
of  adventure — Sale  of  cargo  to  persons  other 
siaro.  c  n  em\cs  —  Capture  on  return  voyage  — 
Immunity  of  vessel  from  condemnation — Declara- 
tion of  London,  arts.  38,  48 — Orders  in  Council 
of  the  20th  Aug.  and  the  29th  Oct.  1914— Costs 
—Prize  Court  Rules,  Order  XXV II.,  r.  2. 

//  a  neutral  vessel  carries  contraband  goods,  even 
though  [her  papers  are  false,  and  the  goods 
are  intended  for  an  enemy  destination,  but 
in  fact  circumstances  arise  which  frustrate  the 
venture,  and  the  goods  are  sold  and  delivered  in 
a  neutral  port  to  other  buyers, 
encountered  on  her  next  voyage,  is  not  liable  to 
capture  and  condemnation  on  the  ground  merely 
that  she  had  carried  contraband  on  a  previous 


Decision  of  Evans,  P.  (13  Asp.  Mar.  Law  Cos.  311 ; 
114  L.  T.  Rep.  707;  (1916)  P.  131)  affirmed. 

Appeal  by  the  Grown  and  cross-appeal  by  the 
Dutch  owners  of  the  steamship  Alunna  against  a 
decree  of  the  President  (Sir  S.  Evans)  of  the 
Admiralty  Division  in  Prize,  reported  114  L.  T. 
Rep.  707;  (1916)  P.  131. 

The  Alunna  was  a  Dutch  steamer  belonging  to 
the  Holland  Gulf  Stoomvaart  Maatschappij  of 
Rotterdam,  and  her  managing  owner  was  Joseph 
de  Poorter,  a  Dutch  subject,  who  resisted  the 


dby  th 
zed  as 


prize  under  the  following 


claim  put  forward  by  the  Crown  for  condemnation 
of  the  vessel  a 
ci  ream  stances. 

In  Oat.  1914  the  Alunna  wae  ohartered  by  a 
firm  at  Buenos  Ayres,  whioh  the  Grown  alleged 
were  merely  agents  for  a  German  shipping  com- 
pany, and  was  ordered  to  leave  Rotterdam,  where 
•be  then  was",  for  Newport  (Mon.).  There  she 
loaded  a  cargo  of  1600  tons  of  steam  coal.  The 
Alwina  cleared  from  Newport  on  the  27th  Oot. 
1914,  having  on  board  a  person  named  Van 
Dougen,  who  was  at  first  described  as  a 
•toward  "  and  subsequently  as  a  "  passenger," 
but  who  was  in  fact  a  German  who  left  the 
•hip  on  her  arrival  at  Teneriffe. 

The  vessel  remained  at  Teneriffe  for  two 
months  as  she  was  unable  to  get  bunker  coal 
owing  to  the  authorities  being  suspicions  that 

io)  Reported.bj  W.  E.  Buo,  Esq.,  Barri  »l«r.at-I*w. 

You  xrv.,  N.  S. 


the  real  nature  of  her  voyage  was  to  carry  the 
steam  coal  to  German  warships  which  were  then 
at  large  in  the  Atlantic  Ocean. 

About  that  time  the  battle  of  the  Falkland 
Islands  was  fought,  and  the  Gorman  fleet  dis- 
persed. The  master  of-  the  Alunna  was  ordered 
by  the  owners  to  sell  the  coal  locally  and  to  take 
his  Bhip  in  ballast  to  Huelva,  where  she  loaded  a 
cargo  of  sulphur  ore  for  Rotterdam.  On  the  way 
there  she  experienced  engine  troublo  and  had  to 
put  into  Falmouth  for  repairs,  and  was  there 
Beized  by  the  Grown.  Proceedings  in  the  Prize 
Court  followed. 

By  act.  38  of  the  Declaration  of  London  as 
modified  by  the  Order  in  Council  of  the  20th 
Aug.  1914: 

A  neutral  vessel  whioh  suooesded  in  oarrying  con- 
traband to  the  enemy  with  false  papers  may  be  detained 
for  haTing  carried  snob,  contraband  if  Bhe  ia  encountered 
before  sho  has  completed  her  return  voyage. 

And  as  modified  by  the  Order  in  Council  of 
the  29th  Oct.  1914 : 

A  neutral  vessel  with  papers  indicating  a  neutral 
destination,  whioh,  notwithstanding  the  destination 
shown  on  the  papers,  proceeds  to  an  enemy  port,  shall 
bo  liable  to  capture  and  condemnation  if  she  is  si*. 
countered  before  the  end  of  her  next  voyage. 

The  President  found  that  the  cargo  was  contra* 
band  and  intended  for  the  enemy,  but  that,  as 
the  intention  bad  never  been  carried  out  and  the 
enterprise  had  been  abandoned,  neither  the  goods 
were  subject  to  confiscation  nor  was  the  ship 
liable  to  condemnation.  Accordingly  he  made  a 
declaration  for  restitution  to  the  owners,  but 
directed  that  they  should  pay  all  costs  incident 
to  tho  capture  and  detention,  and  also  of  and 
incident  to  the  prize  proceedings. 

The  Crown  appealed  on  the  merits  and  law  of 
the  case.  The  owners  appealed  as  to  bo  much  of 
the  order  as  directed  them  to  pay  all  costs, 

Sir  Frederick  Smith  (A.-G.)  and  Bateeon,  KG., 
H.  H.  Joy  (for  H.  L.  Murphy,  serving  with  His 
Majesty's  forces)  with  them,  for  the  Crown.— 
Upon  the  facts  of  the  case  the  Alunna,  although 
wearing  the  mask  of  neutrality,  was  dearly  an 
enemy  ship  with  an  enemy  cargo  destined  for  the 
German  fleet.  Had  she  been  captured  on.  her 
way  to  Teneriffe  she  would  clearly  hare  been 
lawful  prize,  for  a  ship  whioh  lends  itself  to  a 
belligerent  loses  its  neutral  character.  If,  there- 
fore,  the  vessel  was  liable  to  seizure  up  to  the 
time  that  the  British  fleet  sunk  the  German 
fleets  and  thereby  frustrated  the  adventure,  it 
would  be  absurd  to  hold  that  thereby  the  vessel 
became  immune  from  capture.  Here  the  charter 
was  a  ehain.  The  parties  concerned  had  all  com- 
bined in  a  well-considered  scheme  to  get  coal  for 
the  use  of  the  German  fleet.  In  such  circum- 
stances there  should  be  a  declaration  for  condern- 
tion.   They  referred  to 

The  Caroline,  Rosooe's  Eng.  P.  C,  vol.  1,  386  ;  4 
Ch.  Bob.  256 ; 

The  Rendsborg,  4  Ch.  Rob.  121 ; 

Carrington  v.  Merchants'  Insurance  Company,  8 
Psters,  495 , 

The  fortuna,  Rosooe's  Eng.  P.  C,  Tel.  1,  193n. ; 

1  Dods.  81 ; 
27m  Nancy,  3  Ch.  Rob.  122  ; 
The  MUtabeth,  4  Ch.  Rob.,  note  to  table  of  cases. 

As  for  the  question  of  costs,  discretion  is  given 
by  Order  XXVII.,  r.  2,  of  the  Prize  Court  Rules, 
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and  the  exercise  of  the  discretion  here  by  the 
President  is  in  accordance  with  the  praotioe  of 
the  Prize  Courts. 

Sir  ErU  Richards,  K.O.  and  B.  A.  Wright 
(Bi*$chop  with  them)  for  the  owners  of  the 
Almna.—Bj  art  40  of  the  Declaration  of 
London : 

A  neutral  Teasel  will  bo  condemned  and  in  a  gen  oral 
way  receive  the  same  treatment  M  -vould  be  applicable 
to  ber  if  she  were  an  enemy  merchant  vessel :  (1)  If  aha 
takee  a  direot  part  in  the  hostilities ;  (2)  if  she  ie  under 
the  orders  or  control  of  an  agent  plaoed  on  board  by 
the  enemy  OoTernment  -,  (3)  if  ehe  ie  in  the  exolasive 
employ  of  the  enemy  Gorernment. 

On  the  facta  none  of  the  oaaee  above  specified 
apply  to  the  present  case.  She  bad  ceased  to  be 
*»  delicto,  and  liability  to  capture  continued  only 
while  the  delictum  existed.  Here  the  venture 
had  oo me  to  an  end.  The  facta  bring  the  case 
within  art.  38  of  the  Declaration  of  London, 
which  provides  that  "a  vessel  may  not  be 
captured  on  the  ground  that  she  has  carried 
contraband  on  a  previous  occasion,  if  such 
carriage  is  in  point  of  fact  at  an  end."  [The 
cross-appeal  as  to  costs  was  not  argued.]  They 
referred  to 

The  Zamora,  13  A»p.  Mar.  Law  Cas.  330  ;  114  L.  T. 

Rep.  626;  (1916)2  A.  C.  77: 
The  Liutte,  Roaooe,  vol.  1„  587  ;  6  Cb.  Rob.  387  ; 
The  Imina,  Rosooe'a  Eng.  P.  C.  vol.  1,  289  ;  3  Cfa. 

Rob.  167  ; 

The  Friendship,  Roecoe's  Eng.  P.  C.  vol.  1,  599  ; 

6  Co.  Rob.  420 ; 
The  Xambeti,  1  Br.  A  Col.  P.  C.  358. 

The  considered  opinion  of  the  board  was 
delivered  by 

Lord  Su.mnkk — This  is  the  Crown's  appeil 
for  the  condemnation  of  the  steamship  Alicina, 
on  the  fcrouud  that  aha  was'  when  seized  or  bad 
been  eogsged  in  unneutral  service.  She  was 
owned  by  the  N.  V.  'Holland  Golf  Stoomvaart 
Maatschappij,  which  is  managed  by  Mr.  Jos.  de 
Poortcr.  a  subject  of  the  Qoeen  of  the  Nether- 
lands. On  the  2b'th  Oct.  11*14  abe  cleared  from 
Newport  (Mon.)  for  Boenos  Ayres  via  Teneriffe 
with  n  cargo  of  coals,  and  put  into  Teneriffe  on 
the  6th  Nov.  ostensibly  to  bunker.  There  seems 
to  have  been  something  suspicious  about  her  from 
the  first,  and,  in  fact,  bunker  coals  were  refused 
her.  Somehow  the  notion  got  about  that  her 
cargo  was  being  exported  for  the  supply  of  the 
German  squadron  in  the  South  Atlantic.  Even- 
tually the  captain  himself  oame  to  the  conclusion 
that  this  was  probably  true.  There  was  on  board 
a  man  called  Van  Dongen,  of  whom  Mr.  Jos.  de 
Poortcr  says  :  "  The  nationality  of  the  said  Van 
Dongen  is  supposed  to  be  Dutch,  but  I  cannot 
say  anything  as  to  that  with  any  degree  of  cer- 
tainty." In  the  ship's  papers  he  figured  some- 
times as  steward,  sometimes  as  a  passenger, 
though  the  ship  bad  no  quarters  for  passengers, 
and  sometimes  not  at  all.  Mr.  Jos.  de  Poorter 
knew  nothing  about  him,  and  thinks  he  must 
Lave  arranged  bis  passage  with  the  captain.  As 
to  that  the  captain  maintains  an  impenetrable 
reserve.  When  the  Alvoina  arrived  at  Teneriffe, 
Yen  Dongen  at  once  went  on  board  the  steamship 
Cap  OrUgal,  and  subsequently  took  up  his 
quarters  on  shore.  Now  the  steamship  Cap 
OrUgal  wss  a  G»rman  armed  cruiser,  which,  as  it 
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happened,  was  at  Teneriffe  when  the  Alvnna 
arrived.  In  the  long  run  Captain  Glaahoower 
of  the  Alwina  came  to  the  conclusion  thai  Yen 
Dongen  must  be  a  supercargo,  and  a  supercargo 

let  him  be. 

According  to  the  ship's  papers  the  time-char- 
terers of  the  ship  and  consignees  named  in  the 
bill  of  lading  were  Messrs.  A.  M.  Delfino  y 
Hermanos  of  Buenos  Ayres.  The  hire  of  the 
ship  was  paid  in  advance  up  to  the  17th  Jan. 
1915.  The  price  of  the  cargo  was  paid  to  Mr. 
Jos.  de  Poorter  by  Messrs.  Delfino  y  Hermanos 
before  the  ship  left  Newport  Such  was  Mr.  Jos. 
de  Poorter's  case.  When,  however,  no  bunker 
coals  could  be  got  at  Teneriffe,  Captain  Glas- 
houwer  and  Mr.  Jos.  da  Poorter  seem  to  have 
oome  to  the  conclusion  that  they  must  bring  the 
adventure  to  an  end  then  and  there.  Though 
Messrs.  Delfino  y  Hermanos  had  paid  in  advance 
for  the  ship's  hire  and,  as  owners  of  her  cargo, 
might  have  ordered  part  of  it  to  be  burnt  in  her 
furnaces  in  prosecuting  the  voyage  to  Boenos 
Ayres,  no  letter  or  telegram  was  sent  to  them  in 
South  America.  Captain  Glasbouwer  and  Mr. 
Jos.  de  Poorter  set  about  finding  buyers,  who 
would  take  delivery  at  Tenoriffe,  the  one  in 
Holland,  the  other  on  the  spot  On  a  letter  from 
Van  Dongen  the  captain  opened  negotiations 
with  a  Spanish  buyer,  but,  as  this  buyer  resold  to 
the  Cap  OrUgal,  the  bargain  was  cancelled  by  the 
Spanish  authorities.  Then  Mr.  Joe.  de  Poorter 
wrote  that  be  had  sold  the  coals  to  the  owners  of 
a  German  ship,  the  Krefeld,  but  she  was  unable 
to  take  delivery  until  the  end  of  the  war.  He 
also  telegraphed  to  Captain  Glaahouwer  that  he 
was  to  sell  the  ooals,  as  the  hire  had  not  been 
paid  and  the  charter  was  therefore  cancelled. 
This  waa  untrue.  The  hire  had  been  paid.  Tbe 
charter  was  cancelled  at  Mr.  Jos.  de  Poorter's 
verbsl  request.  His  manager  happened  to  meet 
Messrs.  Delfino  y  Hermanos  of  South  America 
somewhere  in  Europe,  and  arranged  with  them, 
also  verbally,  to  have  tbe  coal  sold  at  Teneriffe. 
Eventually  sold  it  was  and  discharged,  the  captain 
assuring  the  buyer  that  it  was  the  entire  pro- 
perty of  his  owners,  the  firm  of  Joe.  de  Poorter, 
and  the  Alwina,  thua  relieved  of  an  embarrassing 
burden,  made  for  home  in  ballast  via  Madeira  on 
tbe  30th  Dec.  The  German  cruiser  squadron  had 
been  destroyed  off  the  Falkland  Ialands  on  the 
8th  Dec. 

Off  Madeira  the  Alwina  was  visited  by  British 
officers  and  ordered  to  proceed  to  Gibraltar. 
Some  time  afterwards  it  was  found  that  several 
pages  from  her  harbour  log,  covering  part  of  her 
stay  at  Teneriffe,  were  missing.  Of  this  Oaptain 
Glaahouwer  says :  "  I  made  the  discovery  ot  tbe 
said  removal  on  the  15th  Jan.  1915,  after  the  aaid 
ship  had  left  Hnelra,  and  I  have  never  been  able 
to  solve  tbe  mystery  of  their  disappearance,"  and 
he  entered  in  his  log  that  this  was  "  probably  at 
Gibraltar,"  but  this  hardy  suggestion  is  contra* 
dieted  by  all  the  officials  concerned.  Tbe  Chief 
Examining  Officer  of  Shipping  at  Gibraltar 
allowed  her  to  proceed  to  Huelva,  and  there 
she  loaded  a  cargo  of  wasted  sulphur  ore 
smalls  in  bulk  for  Rotterdam.  A  voyage 
charter  and  bill  of  lading  for  this  are  produced. 
On  her  way  to  Rotterdam  she  put  into 
Falmouth  owing  to  engine  trouble,  and  there 
was  detained  and  ultimately  seized  on  the> 
23rd  Jan.  1915. 
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The  opinion  of  the  learned  President  about  the 
whole  matter  is  expressed  as  follows:  "The 
correct  finding,  in  my  view,  is  that  the  vessel, 
being  a  neutral  Teasel,  was  carrying  contraband, 
namely,  coal,  intended  to  be  delivered  to  enemy 
agents  or  enemy  vessels  of  war  encountered  on 
the  voyage,  end  that  she  was  so  carrying  the 
contraband  with  false  papers,  with  a  suspicious 
supercargo,  with  a  false  destination,  and  in 
circumstances  amounting  to  fraud  in  regard  to 
belligerents.  .  .  .  What  is  clear  is  that  Oe 
Poorter,  the  shipowner  himself,  was  an  active 
party  in  the  attempt  to  convey  the  contraband  to 
the  enemy  by  the  false  and  fraudulent  tricks  and 
devices  which  were  adopted." 

On  grounds  of  law  he  released  the  ship,  but  he 
ordered  that  the  owner  by  reason  of  his  condaot 
do  bear  and  pay  the  costs  and  expenses  of  and 
incident  to  the  capture  and  detention,  and  also 
of  and  incident  to  these  Prize  proceedings. 

From  this  dcc'sion  there  are  two  appeals,  which 
have  been  consolidated,  the  Grown  olaiming  con- 
demnation, Mr.  Jos.  de  Poorter,  or  the  Holland 
Gulf  Stoomvart  Maatsobappij,  clsiming  that  the 
costs  and  expenses  ought  to  be  borne  by  the 
Grown.  This  cross- appeal,  however,  the  ship- 
owners have  withdrawn  without  attempting  to 
argne  it,  and  no  doubt  in  this  were  well  advised. 
Their  Lordships  think  that  a  conclusion  on  the 
facts  adverse  to  Mr.  Jos.  de  Pooiter  was  inevitable, 
but,  after  carefully  reconsidering  the  evidence, 
they  are  not  minded  to  carry  their  view  beyond 
the  point  reach  by  the  President.  The  case  is  one 
of  contraband. 

Mr.  Jos.  de  Poorter  claims  the  benefit  of  the 
Declaration  of  London,  as  modified  when  it  was 
adopted  by  the  Orders  in  Gouncil,  dated  the 
20th  Aug.  and  29th  Oct  1914.  By  art.  38,  "  a, 
vessel  may  not  be  captured  on  the  ground  that 
she  has  carried  contraband  on  a  previous  occasion, 
if  such  carriage  is  in  point  of  fact  atan  end,"  and 
this,  as  modified,  becomes,  under  the  first  order, 
Ma  neutral  vessel  which  succeeded  in  carrying 
contraband  to  the  enemy  with  false  papers  may 
be  detained  for  having  carried  such  contraband 
if  she  is  encountered  before  she  has  oompleted  her 
return  voyage,"  and,  under  the  second,  "  a  neutral 
Teasel  with  papers  indicating  a  neutral  destina- 
tion, which,  notwithstanding  the  destination 
shown  on  the  papers,  proceeds  to  an  enemy 
port,  shall  be  liable  to  capture  and  condemnation 
rf  ebe  is  encountered  before  the  end  of  her  next 
Toyage." 

In  The  Zamora  (13  Asp.  Mar.  Law  Css.  330; 
114  L.  T.  Rep.  626 ;  (1916)  2  A.  O.  77)  their 
Lordships  had  occasion  to  obserre  :  "  It  does  not 
follow  that  because  Orders  in  Gouncil  cannot 
prescribe  or  alter  the  law  to  be  administered  by 
the  PrizB  Court,  such  oourt  will  ignore  them 
entirely.  On  the  contrary,  it  will  act  on  them  in 
every  case  in  whioh  they  amount  to  a  mitigation 
of  the  Grown  rights  in  favour  of  the  enemy  or 
neuira),  as  the  case  may  be." 

There  can  bo  no  doubt,  from  the  recitals  con- 
tained in  these  instruments  and  otherwise,  that 
the  provisions  above  quoted  were  meant  to  operate 
in  favour  of  neutrals,  and  to  be  a  restrictive  defi- 
nition of  the  rights  whioh  His  Majesty  would 
exsreise  as  a  belligerent  SoTereign  in  the  present 
wir,  so  long  as  they  remained  uureecinded. 
Whether  the  difference  between  these  provisions 
and  the  general  rules  of  internetional  law,  as  laid 
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down  before  the  outbreak  of  this  war,  be  great  or 
small,  or  takes  one  form  or  another,  it  is  not 
necessary  to  inquire.  Unless  this  neutral  vessel 
falls  within  the  cases  specified,  it  is  enough  for 
present  purposes  to  say  that  "  she  may  not  be 
captured"— that  is,  in  the  course  of  her  voyage 
from  Huclva  to  Rotterdam — "  on  the  ground  that 
she  has  carried  contraband  on  a  previous  occa- 
sion," to  wit,  coal  on  an  outward  voyage  from 
Newport  (Mon.)  as  far  as  Teneriffe,  "if  suoh  oar- 
riage  is  at  an  end,"  as  it  was  as  soon  as  the  coal 
was  safely  landed  there.  Now,  she  never  suc- 
ceeded in  carrying  contraband  to  the  enemy,  and 
>be  never  proceeded  to  an  enemy  port,  and  so  she 
has  the  good  fortune  to  full  outside  the  cases 
specified  end  to  escape  condemnation.  Suoh  was 
the  President's  decision,  and  their  Lordships 
think  it  was  right.  They  will  humbly  advise  His 
Majesty  that  both  these  appeals  should  be  dis- 
missed with  costs. 

Solicitors:  for  the  Crown,  Treasury  Solieikr; 
for  the  owners  of  the  Alwina,  Tarry,  Sherlock, 
and  King. 


Jan.  31,  Feb.  I,  and  March  15,  1918. 
(Present:  The  Right  Hons.  Lords  Pabkkr  or 

WADDINGTON,   SUMHEB.    Parmoor,  WbIH- 

buby,  and  Sir  Samuel  Evans) 

The  Debfelingbb  (No.  2).  (a) 

ON  APPEAL  PROM  THE    SUPREME  COURT  FOB 
EOTPT  (IN  PBIZB). 

Prize  Court— Cargo  — Consignees  under  bills  of 
lading — Ownership. 

The  appellants,  a  company  incorporated  wider  the 
laws  of  Italy,  carried  on  business  at  Genoa.  They 
purchased  goods  in  Manilla  through  the  inter- 
mediary of  Q,  and  Co.,  a  German  firm,  of  Ham- 
burg, which  had  a  branch  at  Manilla,  c.i.J.  Genoa. 
The  goods  were  shipped  in  July  1914  on  board  the 
German  vessel  D.  On  the  30th  July  1914  G.  and 
Co.,  at  Manilla,  invoiced  the  goods  to  the  appel- 
lants. The  bills  of  lading  were  made  out  to  the 
order  of  G.  and  Co.,  Hamburg,  and  forwarded  to 
them.  After  indorsement  G.  and  Co.  sent  them  to 
an  Italian  bank  at  Florence  to  hold  against  the 
acceptance  of  the  draft  for  65,375  francs  drawn 
upon  the  appellants  by  G.  and  Co.,  of  Hamburg. 
On  the  2nd  Dec.  1914  Me  draft  was  accepted  and 
the  bills  of  lading  handed  to  the  appellants. 

The  steamship  D.  was  seized  as  prize  on  the 
2nd  Aug.  1914  at  Port  Said  and  the  goods  con- 
demned. The  goods  were  claimed  on  the  ground 
that  the  contract  was  governed  by  Italian  law, 
according  to  which  the  property  in  the  goods 
claimed  passed  to  the  claimants  the  moment  they 
were  shipped  for  conveyance  to  them  at  Genoa — 
i.e.,  at  a  time  anterior  to  the  capture  of  the  vessel. 

Held,  that  it  was  the  intention  of  the  parties  that  the 
properly  in  the  goods  should  not  pass  until  the 
draft  was  accepted,  and  as  the  draft  had  not  been 
accepted  at  the  date  of  seizure  the  condemnation 
was  right. 

Principle  laid  down  in  The  Odessa  (13  Asp.  Mar. 
Law  Co*.  215  ;  1 14  L.  T.  Sep.  10  ;  (1916)  .4.  C. 
145)  applied. 

Appeal  from  a  judgment  of  the  Supreme  Court 
for  Egypt  (in  Pnzs),  dated  the  14th  April  1916, 

(•)  UspoiuU  by  W.  R  Built,  Ew).,  BMTttar-rt-lAf. 
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by  which  the  claim  of  the  Socteta  Anonimi  M II 
Truciolo  "  (the  appellants)  to  forty-three  bales  of 
knotted  hemp  fibre,  pert  cargo  ex  the  steamship 
Derfilinger,  was  rejected  and  the  bales  adjudged 
to  have  belonged  at  the  time  of  captare  to 
enemies  of  the  Grown  and  liable  to  confiscation 
as  good  and  lawful  prize  and  an  order  made  for 
their  sale. 

The  respondent  was  His  Majesty's  Procurator 
in  Egypt. 

F.  I).  MacKinnon,  K.C.  and  F.  Boilon- Bruce  for 
the  appellants. 

Sir  Gordon  Hewart  (S.-G.)  and  W.  LiUey  for  the 
respondent. 

The  considered  opinion  of  the  board  was 
delivered  by 

Lord  Parmoor. — This  iB  an  appeal  from  a 
judgment  of  the  Supreme  Court  for  Egypt  (in 
Prize)  of  the  14th  April  1916.  The  court  rejected 
the  claim  of  the  appellants  to  forty. three  bales  of 
knotted  hemp  fibre,  part  cargo  ex  the  steamship 
Derfilinger,  and  pronounced  the  said  bales  to  have 
belonged,  at  the  time  of  capture  and  seizure,  to 
enemies  of  the  Grown,  and  as  such  subject  to 
confiscation  and  condemnation. 

The  appellants  are  a  company  incorporated 
under  the  laws  of  Italy  and  are  carrying  on  busi- 
ness in  that  country.  The  bales  of  knotted  hemp 
fibre  were  purchased  in  Manilla  at  an  inclusive 
price  of  55,375  francs,  on  c.i.f .  terms.  The  Baid  bales 
were  shipped  to  Hong  Kong  partly  in  the  steam- 
f>hip  Chinhua  and  partly  in  the  Bteamship 
Wunenaang,  and  at  Hong  Kong  were  reshipped 
on  the  German  steamship  DerfHinger  for  convey- 
ance to  the  port  of  Genoa,  The  bills  of  hiding 
relating  to  the  shipments  are  dated  respectively 
the  29  th  June  and  the  3rd  Jnly  1914,  and  were 
forwarded  by  a  branch  Germann  and  Co,  of 
Manilla,  to  the  house  Germann  and  Co.,  of 
Hamburg,  who  forwarded  the  said  bills  to  a  bank 
in  Florence,  the  Credit©  Italiano,  with  instruc- 
tions to  the  said  bank  to  deliver  the  said  bills  of 
lading  to  the  appellants,  against  acceptance  by 
them  of  a  draft  for  55,375  francs  drawn  on  the 
appellants  by  the  said  Germann  and  Co.,  of 
Hamburg.  On  the  2nd  Dec  1914  the  said  bank 
accepted  the  Baid  draft,  and  thereupon  forwarded 
the  said  bills  of  lading  to  the  appellants. 

On  the  15th  Oct  1914  the  steamship  Derfflinger 
was  seized  as  prize  of  war  and  was  condemned  as 
prize  by  decree  of  the  Supreme  Court  of  Egypt 
(in  Prize)  on  the  20th  Jan.  1915.  It  was  ordered, 
under  the  Baid  decree,  that  the  consideration  of 
the  cargo  on  board  the  Derfflinger  Bhould  Btand 
over  with  liberty  to  any  party  interested  to  apply. 
The  appellants  thereupon  applied  to  the  respon- 
dent, His  Majesty's  Procurator  in  Egypt,  for  the 
delivery  of  the  said  bales  to  them.  They  filed 
their  claim  in  the  Prize  Court  and  asked  for  the 
release  of  the  bales  on  the  ground  that  they  were 
neutral  and  the  lawful  owners  thereof  at  the  time 
of  the  seizure.  On  the  14th  April  1916  judgment 
;  delivered  against  the  claim  of  the  appellants 


and  the  appeal  is  brought  against  thiB  judgment. 
It  has  been  settled  by  their  Lordships,  as  a 
principle  of  international  law,  that  the  question 
whether  goods  seized  as  prize  are  enemy  in 
character  depends  on  property  and  not  on  risk, 
and  that  the  property  to  be  looked  for  is  the 
general  property  as  opposed  to  any  Bpecial  pro- 
right:  (The  Odeesa,  13  Asp.  Mar.  Law  | 


Cas.215;  114  L.  T.  Bep.  10;  (1916)  A,  C.  145; 
The  Parchim,  ante,  p.  196;  117  L.  T.  Rep.  738; 
(1918)  A.  C.  157).  r 

The  only  question,  therefore,  which  arises  in 
this  appeal  is  in  whom  was  the  general  property 
in  the  goods  at  the  time  of  seizure  on  the  loth 
Oct.  1914.  Their  Lordships  are  prepared  to 
accept  the  appellants'  contention  that  the  parties 
intended  the  transaction  to  be  governed  byltal  lan 
law.  Bat  it  is  quite  clear  on  the  evidence  that 
the  question  whether  and  when  the  general  pro- 
perty passes  by  virtue  of  a  contract  of  sale  of 
goods  must,  according  to  Italian  law,  be  deter- 
mined (as  it  is  according  to  English  law)  by  the 
intention  of  the  parties  to  the  contract.  On  the 
other  hand,  it  does  not  appear  that  the  Italian 
law  has  any  special  rules  such  as  those  recognised 
in  the  Sale  of  Goods  Aot  1893  as  to  how  this 
intention  ought  to  be  discovered.  After  full  con- 
sideration of  all  the  circumstances  their  Lordships 
find  themselves  in  agreement  with  the  finding 
of  His  Honour  Jadge  Grain  that  it  was  the 
intention  of  the  parties  to  the  contract  that  the 
property  in  the  bales  of  knotted  hemp  fibre 
should  not  pass  to  the  buyers  until  the  draft  held 
by  the  bank  on  behalf  of  Germann  and  Co.  had 
been  accepted.  This  draft  bad  not  been  accepted 
at  the  date  of  seizure,  and  it  follows  that  at  that 
date  the  property  in  the  bales  was  in  the  enemy 
firm  Germann  and  Co.,  Hamburg,  and  liable  to 
seizure  and  condemnation  as  enemy  goods. 

Their  Lordships  will  humbly  advise  His 
Majesty  that  the  appeal  should  be  dismissed 
with  costs. 

Solicitors  for  the  appellants,  Waltont  and  Co. 
Solicitors    for    the    respondent,    Tree*  (try 


Jan.  20  and  March  15, 1918. 

(Present :  The  .Right  Hons.  Lords  Parkkr  of 
Waddihutok,  Sumner.  Parmoob,  Wren- 
bobt,  and  Sir  Samuel  Evahb.) 

The  Proton,  (a) 

OK  APPBAL  FROM  THB  8UPRBME  COURT  FOR 
EGYPT  (IS  PBIZB). 

Prize  Court— Ship— Enemy  character— Flag-* 
Evidence  as  to  the  trite  beneficial  ownership  and 
control  of  vessel — Declaration  of  London,  art.  57 
—Order  in  Council  of  the  29th  Oct.  1914. 

By  art.  57  cj  the  Declaration  of  London  the  neutral 
or  enemy  character  of  a  vessel  is  determined  by  the 
flag  which  she  is  entitled  to  fly. 

The  P.  was  a  steamship  entered  on  the  Greek 
register  and  consequently  entitled  to  fly  the  Greek 
fag.  She  was  condemned  by  the  Prize  Court  in 
Egypt  on  the  ground  that  on  the  evidence  the  bene- 
ficial ownership  and  control  of  the  vessel  woe  in 
the  German  Government  and  not  in  the  nominal 
owner,  K.,  who  woe  a  Greek. 

Held,  that  the  evidence  justified  the  conclusion  that 
the  nominal  owner,  AT.,  was  merely  an  agent  of  the 
German  Government  and  was  not  therefore  entitled 
to  the  benefit  of  art.  57,  even  assuming  thai  thai 
article  was  binding  on  the  court,  and  therefore  the 
vessel  had  properly  been  condemned. 

Extent  to  which  Orders  in  Council  are  binding  on  the 
court  considered  and  explained. 

(«) 
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Rule  laid  down  in  The  Zamora  (13  Asp.  Mar.  Law 
Cos.  330 ;  114  L.  T.  Rep.  626;  (1916)  2  A.  C.  77) 
applied. 

ApfbaX  from  an  order  of  the  Supreme  Court  of 
Egypt,  dated  the  8th  Feb.  1916,  pronouncing  the 
Proton  to  have  belonged  at  the  time  of  capture 
and  seizure  to  enemies  of  the  Crown,  and  con- 
demning the  ship  as  good  and  lawful  prize. 

The  Proton  was  a  steamship  on  the  Greek 
register  and  entitled  to  fly  the  Greek  flag.  The 
Prize  Court  in  Egypt  held  that  she  in  fact 
belonged  to  the  German  Government,  and  that 
her  continuing  to  fly  the  Greek  flag  was  a  mere 
blind  to  conceal  her  true  nationality. 

Bollock  tor  the  appellant. 

Sir  Gordon  Hetoart  (S.-G.)  and  Baebum  for  the 
Crown. 

The  considered  judgment  of  their  Lordships 
waa  delivered  by 

Lcrd  Sumnib.— On  the  8th  Feb.  1916  the 
steamship  Proton  was  condemned  in  prize.  The 
present  appeal  is  brought  by  George  Kotsovillis, 
matter,  and  Michael  Kouremetis,  claiming  ae 
owner  of  the  ship.  The  former  only  represents 
the  title  of  Kouremetis,  his  employer.  He  has 
no  independent  right  of  his  own. 

The  Proton  was  on  the  Greek  register  and  flew 
the  Greek  flag,  nor  is  there  anything  in  the 
evidence  to  ahow  that  she  was  not  entitled  to  do 
so.  The  ground  of  condemnation  was  tbat,  in 
truth,  she  belonged  to  the  German  Government. 
The  appellants  contend  that  her  flag  is  conclusive 
to  the  contrary.  They  rely  on  o.  6  of  the 
Declaration  of  London,  which  deals  with  enemy 
character,  and  by  art  57  provides:  "Subject  to 
the  provisions  respecting  transfer  to  another 
tlag  "  (which  do  not  apply  here),  "  the  neutral  or 
enemy  character  of  a  vessel  is  determined  by  the 
tlag  which  she  is  entitled  to  fly."  It  is  not  neces- 
sary to  oonsider  on  the  present  occasion  whether 
this  provision  would  in  any  case  apply  if  the  use 
of  the  neutral  flag  were  only  part  of  a  fraudulent 
design  to  defeat  belligerent  rights. 

Their  Lordships  held  in  The  Zamora  (13  Asp. 
Mar.  Law  Gas.  330;  114  L.  T.  Rep.  626; 
(1916)  2  A.  C.  77,  at  pp.  96  and  97)  that  while 
the  Crown  cannot  by  Order  in  Council  pre* 
scribe  or  alter  the  law  to  be  administered  by  a 
Court  of  Prize,  the  oourt  would  act  on  Orders 
in  Council  in  every  case  in  which  they  amount  to 
a  mitigation  of  the  Crown's  rights  in  favour  of 
the  enemy  or  neutral,  as  the  case  may  be.  The 
Declaration  of  London  Order  in  Council,  No.  2, 
1914,  which  declared  that  the  provisions  of  the 
Declaration  of  London  should  be  adopted  and 
put  in  force,  was  in  force  at  the  material  time  in 
this  case.  Does  then  art.  57  prescribe  the  law  to 
be  ad m metered  by  a  Court  of  Prize  or  does  it 
direct  that  the  rights  of  the  Crown  are  to  be 
mitigated  in  favour  of  a  neutral  or  of  the  enemy  ? 
In  their  Lordships'  opinion,  the  former  is  the 
effect  of  the  article.  It  declares  that  a  Court  of 
Prize  shall  determine  the  character  of  a  vessel 
alleged  to  be  of  enemy  oharacter  by  one  single 
circumstance,  the  character  of  the  flag  which  ehe 
is  entitled  to  fly,  and  not  by  the  entire  body  of 
relevant  circumstances  which  determine  the 
truth  as  to  that  character.  This  is  a  positive 
prescription  as  to  a  material  part  of  the  law  of 


Furthermore,  the  surrender  of  the  rights'  of  the 
Crown  is  a  thing  not  to  be  inferred  from  doubtful 
language  or  from  general  considerations,  especially 
in  a  case  of  fraud  and  in  a  matter  so  grave  ae 
the  exercise  of  sovereign  belligerent  rights.  The 
terms  of  this  article  are  little  adapted  to  a  waiver 
of  His  Majesty's  rights  in  favour  of  others :  they 
clearly  purport  to  prescribe  the  law  on  a  topic 
which  has  been  the  subject  of  many  decisions. 
Their  Lordships  are  of  opinion  that,  notwithstand- 
ing the  Order  in  Council,  it  is  their  duty,  sitting 
in  Prize,  to  consider  the  facts  proved,  in  order  to 
ascertain  what  the  character  of  the  Proton  really 
was. 

When  seized  on  the  16th  May  1915  she  was 
loading  oats  at  the  Turkish  port  of  Kinluk,  in 
Anatolia,  having  lately  arrived  from  Calymnos. 
One  "Mihail  Kromatis"  was  entered  on  the 
ship's  papers  as  a  seaman,  and  was  on  board 
purporting  to  act  in  that  capacity,  but  he  stated 
to  the  British  officer  who  searched  the  vessel  tbat 
he  was  really  her  owner  travelling  in  the  vessel 
to  buy  goodB  at  one  port  and  sell  them  at  another, 
and  be  is  now  the  chief  appellant.  The  ship  had 
left  Pirous  in  ballast  on  the  22nd  April  for 
Adalia,  where  he  bought,  among  other  things, 
eggs,  chickens,  and  bullocks,  and  sailed  in  her 
with  them  for  Samoa  and  Piraeus.  It  is  suggested 
tbat  ho  was  entered  in  the  ship's  papers  as  a 
seaman  because  there  was  no  other  capacity  in 
which  he  could  be  entered,  but  this  is  mere 
guese-work.  He  came  to  Alexandria,  presumably 
in  the  vessel,  but  did  not  think  fit  to  remain  for 
the  trial  or  to  give  evidence  on  oath. 

The  master,  however,  gave  evidence  on  his 
behalf.  He  swore  that  on  the  passage  from 
Adalia,  the  weather  being  rough,  some  of  the 
bullocks  became  seasick,  whereupon  it  was  decided 
to  land  them  and  the  other  cargo  at  the  island  of 
Calymnos.  This  was  how  the  vessel  came  to  be 
loading  »t  Kiuluk.  This  story  the  learned  judge 
did  not  believe,  nor  were  their  Lordships  mvited 
to  give  it  credence.  It  was  admitted  that  the 
Proton  had  been  taken  into  Calymnos  in  order  to 
pick  up  and  run  a  cargo  of  contraband — namely, 
fuel  oil  in  tins — into  the  Turkish  port  of  Budroum, 
only  a  few  hours  away  on  the  mainland.  This 
enterprise,  however,  was  forestalled.  No  doubt 
this  is  true  so  far  as  it  goes,  but  there  is  a  good 
deal  more  in  her  manoeuvres  than  thiB. 

Calymnos  was  the  birthplace  of  M.  Michael 
Kouremetis,  and  the  day  after  his  arrival  in  the 
Proton  there  arrived  the  steamship  Vcutilef* 
Conttantinot  laden  with  fuel  oil  consigned  to  his 
uncle,  who  was  a  tailor.  M.  Kouremetis  promptly 
boarded  her  and  tried  hard  to  induce  the  captain 
to  take  the  cargo  of  oil  on  to  Budroum,  but 
without  success.  He  then  tried  to  get  it  trans- 
ferred to  the  Proton,  but  the  ship's  agent  insisted 
that  the  oil  must  bo  landed.  When  this  had  been 
done,  the  Italian  authorities,  who  were  in  occu- 
pation of  the  island,  declined  to  let  it  go  again. 
They  suspected  an  attempt  to  supply  thiB  fuel  to 
the  Turks.  Its  quantity  alone  made  it  an 
unsuitable  cargo  for  consignment  to  so  small  an 
island. 

Who  then  was  M.  M.  Kouremetis  ?  Of  Greek 
race  and  a  Calymniote  born,  and  therefore  an 
Ottoman  subject,  for  fourteen  years  or  more  he 
had  been  in  business  as  a  sponge  merchant  at 
Hamburg.  He  says  that  he  prospered  there,  but 
there  was  evidence  that  about  1913  he  failed  in 
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of  Prize,  attend  on  those  who  advance  claim  s, 
bat  withhold  the  evidenoe  which,  if  their  olaims 
were  just,  candour  and  self-interest  would  alike 
have  impelled  them  to  give. 

Tho  learned  judge  disbelieved  the  appellant'! 
case,  and  on  the  evidence  found  (1)  that  M.  Koure- 
metis  had  not  means  of  hia  own  with  which  to  buy 
the  Proton  ;  did  not  buy  her  and  waa  not  her 
owner;  and  only  figured  as  her  owner  in  order 
that  ahe  might  continue  to  fly  the  Greek  flag  aa 
a  convenient  but  dishonest  device ;  (2)  that,  in 
view  of  hia  enemy  associations,  he  meat  have 
bought  her  with  German  money ;  (3)  that  only 
the  German  Government  could  have  been  con- 
cerned in  laying  ont  ao  much  money  on  the  ship 
in  order  forthwith  to  hazard  her  in  so  dubious  and 
dangerous  an  adventure ;  (4)  that,  aa  M.  Kon re- 
metis  was  no  seaman,  he  could  only  have  been  on 
hoard  to  look  after  the  interests  of  the  German 
Government,  his  employers.  If  the  learned  judge's 
first  finding  is  right,  this  appeal  fails,  for 
M.  Kouremetia  baa  no  character  except  that  of 
owner  in  which  he  can  claim  to  have  the  ahip 
released  to^him,  and,  if  not  her  owner,  has  no  locus 
standi  to  criticise  or  complain  of  her  condemnation. 
Their  Lordships  do  not  wish  to  be  understood  aa 
casting  any  doubt  on  the  other  findings,  bat  it  i« 
not  necessary  that  they  should  express  any 
opinion  about  them.  It  is  enough  to  say  that, 
in  their  opinion,  the  finding  that  the  Proton  did 
not  belong  to  tbe  appellant,  and  that  his  purported 
ownership  was  a  mere  blind  to  enable  a  German 
ehip  to  conceal  her  character  by  continuing  to  fly 
the  Greek  flag  as  before,  was  well  warranted  by 
the  evidence. 

Tbeir  Lordships  will  accordingly  humbly  advise 
His  Majesty  that  this  appeal  should  be  diemiaaed 
with  costs. 

Solicitors  for  the  appellant,  BottsreU  and 
Roche. 

Solicitor  for  tbe  respondent,  Treasury  Solicitor. 


§bn$xm  Cirari  A  $tttoeatatc. 

COURT  OF  APPEAL. 

/ime  20,  21,  and  28, 1918. 

(Before  Swinfbn  Eadt,  M.R.  and  Scsuttoh 
and  Dun,  L.JJ.) 

British  a»d  Fomiqn  Steamship  Compact 
Limited  e.  The  Kixo.  (a) 

appeal  from  the  kiwo's  bench  division. 

Ship — Requisition  by  Admiralty — War  risks 
taken  by  Admiralty — Collision  due  to  " hostilities 
or  warlike  operations"  — Loss  of  steamship — 

Liability. 

A  steamship  was  requisitioned  by  the  Admiralty 
under  the  terms  of  charter-party  T.  99,  clause  24 
of  which  provided  that  the  Admiralty  should  not 
be  held  liable  if  the  vessel  should  be  tost  (inter  ahe) 
through  collision  or  any  other  cause  arising  as  a 
sea  risk.  Clause  25  provided  that  the  risks  of  war 
which  were  taken  by  the  Admiralty  were  thorc  risks 
which  would  be  excluded  from  an  ordinary  English 
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business,  having  quarrelled  with  and  become 
heavily  indebted  to  hia  German  partner,  Herr 
Emil  Stiller.   He  was  then  taken  into  the  service 
of  the  Deutscbe-Tripolitanische  Hondels-Aktien- 
Geaellschaft.   He  further    aaya   that,  having 
made  a  considerable  fortune,  he  proceeded  to 
realise  it  at  the  outbreak  of  war  and  quitted 
Germany  for  home.    On  the  15th  April  1916  he 
obtained  a  certificate  of  Greek  nationality  and 
became  a  subject  of  the  King  of  the  Hellenes, 
and  two  daya  biter  bought  the  Proton  for  about 
160,000  francs.    A*«  he  was  also  able  about  the 
aame  time  to  boy  tbe  fuel  oil  cargo,  shipped  in 
the  Vauilefs  Constantino*,  and  the   flour,  the 
corn,  and  some  of  the  bullocks,  shipped  in  the 
Proton  at  Adalio,  be  muat  have  disposed  of  con- 
siderable sums.  He  aays  there  wore  further  sums, 
amounting  to  about  20,000  franos,  which  he  had 
placed  in  the  hands  of  two  Calymniote  merohanta, 
Vouvalis  and  Manglis,  and  he  claims  to  have 
possessed  a  great  deal  more  money  than  this, 
and  apecifiee  amounts  and  to  some  extent  its 
sources.   There  waa,  however,  evidence  to  tbe  con- 
trary given  by  persons  competent  to  apeak  to  the 
facts.    The  brother  of  the  appellant,  Pantilis 
Kouremetia,  could  not  aay  whether  he  was  a  poor 
man  or  a  millionaire,  but  Aristotelis  Manglis,  a 
merchant   of  Calymnos,   awore  that  Miohael 
Kouremetia  came  home  from  Germany  in  the 
autumn  of  1914  practically  penniless,  and  in  April 
1915  waa  well  provided  with  funds,  and  he  appears 
to  be  quite  innocent  of  any  knowledge  that  he  held 
10,500  francs  on  deposit  from  M.  Michael  Koure- 
metia.   Nicolas  Youvalis,  too,  is  equally  unaware 
of  tbe  deposit  alleged  to  have  been  made  with 
him.    According  to  Dimitri  Michael  Maroulakie, 
of  Calymnos,  M.  Michael  Kouremetia  told  him 
that  he  was  supplied  with  funds  from  the  Turkish 
and  German  Embassies,  had  paid  24,000  franca  to 
tbe  Mutoxsanf  of  Adalia  (which  Beems  a  large  sum 
for  mere  baksheesh  on  the  shipment  of  floor  and 
bullocks),  and  was  in  the  habitof  frequently  call- 
ing at  the  Germany  Embassy  in  Athens. 

All  these  facts  are  doposed  to  in  affidavits,  or, 
in  the  case  of  Youvalis,  are  stated  in  a  letter, 
which,  aa  it  appears  without  objection  in  the 
record,  their  Lordahipj  take  to  have  been 
admitted  in  evidence  by  consent.  It  is  true  that 
the  affidavits  contain  many  other  statements  which 
are  not  evidence  and  are  not  trustworthy.  They 
level  in  rumours,  they  abound  in  hearsay,  they 
contain  many  exaggerations  and  some  extrava- 
gancies, and  after  all  they  arc  affidavits.  Still 
tbe  learned  judge  was  vigilantly  on  hia  guard 
ag  iinst  6uch  parta  of  them  as  were  inadmissible  ; 
he  was  well  qualified  to  appraise  them  at  their 
true  value,  and  in  the  result  be  accepted  them. 
On  the  other  hand,  the  appellant  gave  no 
evidence  on  oath.  A  letter  wbion  he  wrote  to  the 
Minister  for  Foreign  Affaire  of  the  Hellenic 
Government  was  allowed  to  be  read  in  evidence, 
nnd  probably  would  have  been  of  no  greater  weight 
if  formally  attested,  but  the  learned  judge  did  not, 
believe  it.  Numerous  and  precise  statements  are 
to  be  found  in  it  aa  to  the  appellant's  ample 
means,  every  one  of  which  could  have  been 
readily  and  cogently  confirmed  by  documentary 
evidence,  wbion  he  must  either  have  had  in  hia 
possesion  or  might  easily  have  obtained. 
No  such  documents  are  forthcoming,  and 
M.  Kouremetia  most  accept  the  consequences, 
which,  as  has  eo  often  beon  pointed  out  in  Courts 


(a)  lirporusd  by  E.  A.  ScmATCiiuir.  E«q„  n«rri*t«r-»i-L*». 
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policy  of  marine  insurance  by  the  following  or 
similar  but  not  more  extended  clause :  **  Warranted 
free  from  capture,  seizure,  and  detention  and  ths 
consequences  thereof  or  of  any  attempt  thereat, 
piracy  excepted,  and  also  from  all  consequenc<  s 
of  hostilities  or  warlike  operations  whether  before  or 
after  declaration  of  war.  Such  risks  are  taken  by 
the  Admiralty  on  the  ascertained  value  of  the 
,  if  the  be  totally  lost,  at  the  lime  of  such 


lost,1* 

On  the  31st  Dec.  1915  the  steamship  was  employed 
as  a  transport  for  the  troops  engaged  in  the  war. 
About  5.30  p.m.  the  was  running  with  r.o  ligh's 
showing  in  pursuance  of  Admiralty  orders.  At 
the  time  a  large  number  of  other  vessels 
belonging  to  the  transport  services  of  Gnat  Britain 
and  the  allies  were  t»  the  neighbourhood,  and  all 
without  lights  in  consequence  of 
then  in  progress.    The  night  was 


j  dark,  and,  although  a  good  look-out  was  being 
kept,  the  steamship  came  into  collision  with  a 
French  battleship  and  was  sunk.  The  collision 
could  not  have  been  avoided  by  any  cart  or  skill 
on  the  part  of  those  on  board  the  steamship. 
Held,  that  the  collision  was  occasioned  solely  by  the 
absence  of  lights  and  the  speed  at  which  the  vessels 
were  proceeding,  the  absence  of  lights  causing  the 
collision  in  the  sense  that  it  prevented  the  vessels 
from  stcing  one  another  in  sufficient  time  and 
when  they  were  at  such  a  distance  apart  as  would 
have  enabled  them  to  take  the  ordinary  steps 
dictated  by  good  seamanship  and  steer  a  course 
fty  (e$Ai^A  cooA  wQvid  Jvd\  c  "po&s&d  c/cq^  ®$  tr\& 


Held,  therefore,  that  the  steamship  was  lost  by  the 
proximate  direct  and  immediate  consequence  of 
warlike  operations. 

Decision  of  Rcwlatt,  J.  (ante,  p.  121 ;  117  L.  T.Rep. 
94)  affirmed. 

Pritioh  of  Bight  in  which  tbe  following  facta 

wars  stated : — 

The  suppliants  were  the  owners  of  the  steam- 
ship St.  Oswald.  In  March  1915  the  St.  Oswald 
was  requisitioned  by  the  Director  of  Tranaporta 
on  behalf  of  the  Lorda  Commissioners  of  the 
Admiralty  for  immediate  use  nn  Government 
■err ice,  and  was  taken  into  the  service  of  the 
Admiralty  on  the  terma  of  a  contract  made 
betw«m  the  suppliants  and  the  Director  of  Trans- 
ports on  behalf  of  the  Lorda  Commissioners  of 
the  Admiralty  oontained  in  a  charter-party  knoirn 
aaT.99. 

Clause  21  of  the  oharter-party  provided  as 

follows  : 

Tbe  master  shall  obsy  all  orders  and  ixutraotiona 
which  hs  may  receive  from  the  Admiralty  or  from  say 
officer  authorised  by  them,  and  shall  in  all  respects 
oomply  with  the  confidential  instructions  for  masters 
of  transports ;  bnt  he  shall  be  solely  responsible  (on 
bshalf  of  the  ownsta)  for  the  management,  handling' , 
sad  navigation  of  the  ship. 

Clause  24  provided  that : 

The  Admiralty  shall  not  be  held  liable  if  the  vessel 
tWl  b«  lent,  wrecked,  or  driven  on  shore,  iojored,  or 
rendered  incapable  of  service  by  or  in  oonseqnenoe  of 
defers  of  the  sea  or  tempest,  collision.  Are, 


Clause  25  provided  that : 

The  risks  of  war  which  are  taken  by  th*  Admiralty 
"     i  risks  which  would  be  sxcludecl  from  an  ordi- 


nary English  polioy  of  marine  insurance  by  the  following 
or  similar  but  not  more  extended  clause :  Warrs-ntod 
free  of  capture,  seizors,  and  detention  and  the  oonss- 
qusnoes  thereof  or  of  any  attompt  thereat,  piracy 
exoepted,  and  also  from  all  oonseqaenoes  of  hostilities 
or  warlike  operations  whether  before  or  after  declara- 
tion of  war.  Snoh  risks  are  taken  by  the  Admiralty  on 
the  ascertained  value  of  the  steamer,  if  she  be  totally 
lost,  at  the  time  of  such  loss. 

The  8U  Otwald  continued  in  Government 
service  until  her  loes. 

On  the  31st  Dec.  1915,  about  5.30  p.m.,  the 
8L  Oswald  waa  engaged  as  a  transport  in  the 
Eastern  Mediterranean. 

She  was  employed  in  the  embarkation  of  troops 
from  Gailipoli,  and  she  had  left  the  harbour  at 
Imbrof  bound  for  Helles,  Gailipoli,  with  no 
navigation  or  other  lights  showing,  in  pursuance 
of  orders  and  instructions  from  the  Admiralty. 

Her  side  light*  were  in  position  and  were 
lighted,  but  obscured,  and  her  mas'Jiead  light  was 
ready  lighted,  but  was  not  hoisted  or  showing. 

After  ahe  had  rounded  Gape  Kephalo  oil 
Imbros  a  course  was  set  south-east  half  south 
magnetic,  and  in  obedience  to  her  orders  ahe 
went  at  full  speed  for  Helles. 

The  night  waa  vory  dark  and  a  good  look-out 
was  being  kept  on  board.  Shortly  afterwards  the 
hull  of  a  large  vessel,  which  proved  to  be  the 
French  battleship  Suffren,  was  seen  about  half  a 
mile  away  approaching  rapidly. 

The  8t.  Oswald  starboarded  her  helm,  and 
almost  simultaneously  the  Buffren  ported  her 
helm.  The  Buffren  soon  afterwards  struck  the 
St.  Oswald  on  tbe  port  side  well  forward  of  amid- 
ships, causing  the  St.  Oswald  to  sink  and  become 
a  total  loss. 

The  suppliants  said  that  the  ramming  and  loss 
of  the  St.  Oswald  could  not  have  been  avoided  by 
any  reasonable  care  or  skill.   They  alleged  that 
the  loes  owing  to  navigating  without  lights  was  a 
consequence  of  warlike  operations. 

On  the  10th  and  1 1th  July  1917  tbe  petition  of 
right  came  on  to  be  heard  before  Rowlatt,  J. 
in  the  Commercial  Court,  when  hie  Lordship 
reserved  judgment. 

On  the  13th  July  1917  the  learned  judge 
delivered  judgment,  in  whioh  he  decided  (117 
L.  T.  Rep.  94)  that  the  loaa  of  the  steamship  waa 
due  to  warlike  operations,  and  was  within  tbe 
risks  whioh  had  been  taken  by  the  Admiralty 
under  clause  25  of  charter-party  T.  99;  and 
that  tbe  suppliants  were  therefore  entitled  to 
judgment. 

From  that  decision  the  Crown  now  appealed. 

Sir  Gordon  Hewarl  (8.  G.)  and  O.  W.  Bicksits 
(with  them  Oner,  KG.)  for  the  Grown. 

Leslie  Seott,  K.O.  and  A.  T.  Mill*  for  the 
suppliants. 

Sir  Oordon  Hewarl  (S.-G.)  replied. 
The  following  authorities  were  referred  to  in 
the  course  of  the  arguments : 

Ionides  v.  Vniver$al  Marine  Insurance  Company, 
8  L.  T.  Rep.  705  j  14  C.  B.  N.  8.  259  ; 

Lc  Quellec  el  Til*  v.  Thomson,  13  Asp.  Mar.  Law 
Cas.  445  ;  115  L.  T.  Rep.  224 ; 

Fiance,  Fenunck,  and  Co.  v.  Norlli.  of  England 
Protecting  and  Indemnity  Association,  ante,  p  02  ; 
116  L.  T.  Bep.  684 ;  (1917)  1  E.  B.  522  j 

Pecker,  Gray,  and  Co.  v.  London  Assurance  Corpora- 
lion,  ants,  p.  156 ;  117  L.  T.  Hep.  600;  (1018)- 
A.  C.  101,  at  p.  H4; 
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Leyland  Shipping  Company  v.  Norwich  Union  Fire 
Insurance  SocUty,  ante,  p.  4 ;  116  L.  T.  Bsp. 
327 ;  (1917)  1  K.  B.  873  ;  on  appeal,  ante,  p.  258 ; 
118  L.  T.  Rep.  120;  (1918)  A.  C.  351. 

[Scedtton,  L.J.  referred  to  The  Xanlko  (6  Asp. 
Mar.  Law  Oas.  207  ;  55  L.  T.  Rep.  203  ;  11  P.  Div. 
170;  12  App.  Caa.  503).]  Cur.  adv.  vuU. 

Jun«28.-The  following  written  .judgments 
were  delivered:— 

SwiNFiN  Eadt,  M.R.— This  is  the  appeal  by 
the  Attorney-General  on  behalf  of  the  King  from 
the  judgment  of  Rowlatt,  J.  in  favour  of  the 
suppliants  on  the  trial  of  a  petition  of  right. 
The  caae  ie  reported  ante,  p.  121 :  117  L.  T.  Rep. 
94;  (1917)  2K.R  769). 

The  suppliants  were  the  owners  of  the 
steamship  St.  Otwald,  which  was  sunk  in  the 
Mediterranean  on  the  night  of  the  31st  Dec 
1915  after  being  in  collision  with  the  French 
battleship  Buffren,  and  the  question  for  decision 
is  whether  the  loss  was  occasioned  by  a  war  risk 
or  a  sea  risk. 

The  St,  Oiwald  was  a  steel  single-screw  steam- 
ship of  3810  tons  gross  and  2411  tons  net  register 
and  about  361ft.  long,  and  she  was  requisitioned 
by  the  Admiralty  for  use  on  Government  service 
when  she  was  at  Marseilles  on  the  28th  March 
1915.  She  was  so  taken  up  on  the  terms  of  a 
charter-party  known  as  T.  99  and  expressed  to 
be  made  between  the  owners  and  the  Director  of 
Transports  for  and  on  behalf  of  the  Admiralty. 

Clauses  21,  24,  and  25  of  the  charter-party  are 
as  follows :  "  21.  The  master  shall  obey  all  orders 
and  instructions  which  be  may  receive  from  the 
Admiralty  or  from  any  officer  authorised  by  them, 
and  shall  in  all  respects  comply  with  the  con- 
fidential instructions  for  masters  of  transports; 
but  he  shall  be  solely  responsible  (on  behalf  of  the 
owners)  for  the  mansgement,  handling,  and  navi- 
gation of  the  ship.  24.  The  Admiralty  shall  not 
be  held  liable  if  the  vessel  shall  be  lost,  wrecked, 
or  driven  on  shore,  injured,  or  rendered  incapable 
of  service  by  or  in  consequence  of  dangers  of  the 
sea  or  tempest,  collision,  fire,  accident,  stress  of 
weather,  or  any  other  cause  arising  as  a  sea  risk. 
25.  The  risks  of  war  which  are  taken  by  the 
Admiralty  are  those  riskB  which  would  be  excluded 
from  an  ordinary  English  policy  of  marine  insur- 
ance by  the  following  or  similar  but  not  more 
extensive  clause.  Warranted  free  of  capture, 
seizure,  and  detention  and  the  consequences 
thereof  or  of  any  attempt  thereat,  piracy  excepted, 
and  also  from  all  consequences  of  hostilities  or 
warlike  operations  whether  before  or  after  declara- 
tion of  war.  Such  risks  are  taken  by  the  Admiralty 
on  the  ascertained  value  of  the  steamer,  if  she 
ah  all  be  totally  lost,  at  the  time  of  such  loss." 

The  steamship  continued  in  the  service  of  the 
Admiralty  until  she  was  lost.  On  the  31st.  Dec 
1915  she  was  engaged  as  a  transport  in  the 
Eastern  Mediterranean,  assisting  in  the  evacua- 
tion of  troops  from  Gallipoli.  About  5.30  p.m. 
she  left  the  harbour  at  Imbros  bound  for  Hellas, 
Gallipoli.  She  had  no  navigation  or  other  lights 
showing  and  was  proceeding  at  full  speed  (which 
was  between  seven  and  eight  knots)  pursuant  to 
orders  and  instructions  from  officers  of  the 
Admiralty.  Her  side  lights  were  in  position  and 
lighted,  but  obscured  ;  her  masthead  light  was 
lighted,  but  not  hoisted  or  showing.   The  night 


[Ot.  op  App. 


was  dark  and  there  was  no  moon.  After  rounding 
Cspe  Kephalo  the  vessel  was  put  on  a  course  for 
Helles,  S.E.  *  8. 

The  chief  officer  shortly  afterwards  saw  the 
loom  of  the  Suffren  bearing  a  little  on  bis  star- 
board bow,  and  almost  immediately  afterwards 
the  Suffren  displayed  lights  and  he  saw  her 
masthead  lights  and  her  port  light,  whereupon  he 

[rat  his  helm  hard-a-port  and  uncovered  his  side 
ighte  and  gave  one  blast,  indicating  that  he  was 
directing  his  course  to  starboard.  Almost  imme- 
diately afterwards  he  saw  that  the  Suffren  star- 
boarded her  helm ;  she  gave  two  blasts ;  her  green 
light  came  into  view,  and  she  struck  and  rammed 
the  Si.  Otwald  at  an  angle  about  60  degrees  on 
the  port  side,  causing  her  to  sink  almost  imme- 
diately. 

The  captain  of  the  8t.  Otwald  gave  evidence 
that  he  was  in  the  chart  room,  having  handed 
over  the  vessel  to  the  chief  officer,  after  placing 
her  on  a  course  for  Helles,  when  he  heard  the 
sound  of  one  blast  from  his  own  ship,  and  rushed 
on  the  bridge  and  found  the  Suffren  almost  ahead. 
The  helm  of  his  own  ship  was  hard-a-port,  and  he 
ordered  that  it  should  be  kept  at  that.  His  vessel 
was  swinging  rapidly,  but  the  Suffren  oame  on  and 
with  her  ram  struck  the  St,  Oiwald  on  the  port 
side  about  opposite  the  foremast,  and  she  sank  in 
about  a  minute  and  a  half.  The  Suffren' b  speed 
was  about  twelve  knots  and  the  St.  Otwald' t  seven 
or  eight  knots,  so  that  the  combined  speeds  would 
make  about  twenty  knots,  or  a  knot  in  three 
minutes. 

The  master  estimated  that  when  he  came  on  to 
the  bridge  the  vessels  were  only  a  quarter  of  a 
mile  apart,  probably  less,  so  that  it  was  a  matter 
of  some  thirty  to  forty-five  seconds  before  the 
impact  occurred.  Between  the  time  when  the 
Suffren  was  first  sighted  and  the  collision  the 
interval  was  very  short  indeed.  The  time  stated 
in  the  evidence  differs  somewhat  from  the  time 
stated  in  the  two  written  reports  made  by  the 
master  shortly  after  the  catastrophe.  But  in  each 
case  it  is  an  estimate  only  and  difficult  to  judge 
with  any  degree  of  accuracy.  The  shorter  period 
is  probably  nearer  to  the  truth.  The  only  evidence 
is  that  of  the  master  and  chief  officer  of  the  St. 
Otwald.  No  evidence  was  adduced  of  those  on 
board  the  8uffren,  and  we  are  told  that  that  ship 
was  subsequently  lost. 

In  the  answer  and  plea  of  the  Attorney- General 
to  the  petition  it  was  alleged  that  the  loss  of  the 
St.  Otwald  was  occasioned  by  the  fault  and  negli- 
gence of  the  master  in  not  keeping  or  causing  to 
be  kept  any,  or,  alternatively,  any  proper  look-out, 
whereby  the  master  did  not  become  aware  of  the 
approach  of  the  Buffren  in  sufficient  time  to  avoid 
the  collision.  During  the  opening  the  Attorney- 
General  abandoned  the  point  that  there  was  a  bad 
look-out  on  the  St.  Otwald.  The  Attorney- 
General  also  stated  that  he  did  not  take  any  toiat 
about  the  variation  of  the  times  given,  and  did  not 
suggest  negligence  of  any  kind  on  the  part  of 
either  ship.  He  also  Btated  that  he  did  not  dispute 
that  the  sailing  without  lights  was  a  military 
operation. 

The  attitude  taken  by  the  Attorney- General  on 
the  trial  was  that  the  suppliants  had  the  burden 
of  proving  their  case  and  nad  not  discharged  the 
burden.  And  the  contention  of  the  Solicitor- 
General  before  us  has  been  to  the  same  effect. 
Reliance  was  placed  upon  a  passage  in  the  second 
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written  statement  of  the  master  that  M  the  col- 
lision might  have  been  avoided  if  both  vessels  had 
altered  coarse  to  starboard  from  the  time  of  first 
neeing  one  another,  bat  was  probably  largely  due 
to  the  uncertainty  caused  by  the  screening  of 
navigation  lights." 

This  statement  was  considerably  modified  by  the 
master's  evidence  at  the  trial,  tbat  after  the  vessels 
first  sighted  each  other  they  drew  together  so 
rapidly  that  there  was  hardly  time  to  do  anything, 
and  that  if  the  Buffren  had  ported  her  helm  the 
ship*  were  in  such  close  order  that  it  would  not 
have  availed  to  prevent  the  collision,  and  that  the 
shipe  oould  not  see  one  another  in  time  to  avoid 
the  collision.  He  further  said  that  the  collision 
was  solely  due  to  carrying  oat  the  Admiralty 
orders  and  keeping  lights  soreened. 

Upon  the  facta  I  am  of  opinion  that  the  colli- 
sion was  occasioned  solely  by  the  absence  of  lights 
and  the  speed  at  wbioh  the  vessels  were  proceed- 
ing. They  were  unable  to  see  one  another  in 
sufficient  time  to  prevent  a  collision,  which  was 
inevitable  at  the  moment  when  the  vessel*  first 
perceived  each  other. 

The  Solicitor.  General  urged  that  the  absence 
of  lights  could  not  cause  a  collision,  although  the 
presence  of  lighta  might  prevent  one.  Having 
regard  to  tba  speed  of  the  vessels,  I  am  of  opinion 
tbat  it  was  the  absence  of  lights  which  caused  the 
collision— caused  it  in  this  sense,  that  it  prevented 
the  vessels  from  Baeing  one  another  at  suoh  a  dis- 
tance apart  as  would  have  enabled  them  to  take 
the  ordinary  steps  dictated  by  good  seamanship 
and  steer  a  course  by  which  each  would  have 
passed  clear  of  the  other. 

It  was  urged  that  by  the  terms  of  the  charter- 
party  a  collision  is  expressly  named  as  a  marine 
risk,  and  not  ae  a  war  risk.  This  is  true,  Bnt 
there  is  also  a  warranty,  "  from  all  consequences 
of  hostilities  or  warlike  operations,"  and,  if  there 
is  a  collision  as  such  a  consequence,  it  is  covered 
by  the  warranty  and  excluded  from  being  a  loss 
by  a  eea  risk.  If  a  Teasel  chartered  under  T.  09 
were  rammed  and  sunk  by  a  hostlile  warship,  it 
cannot  be  doubted  tbat  such  a  loss,  althongh 
arising  as  a  result  of  a  collision  between  two 
vessels,  is  a  loss  by  warlike  operations,  and 
covered  by  the  warranty. 

The  fact  that  the  collision  was  between  two 
vessels  of  the  allies  does  not  prevent  it  from  being 
a  consequence  of  warlike  operations.  The  illus- 
tration pot  by  Erie,  O.J.  in  Ionides  v.  Univtrtal 
Marine  Insurance  Company  (14  O.  B.  N.  8.  259, 
at  p.  286)  of  a  ship  blown  up  by  torpedoes  placed 
to  protect  a  port  from  hostile  aggression  was 
obviously  the  case  of  a  friendly  ship  entering  the 
port.  But  he  pointed  out  that  in  that  case  the 
proximate  cause  of  the  loss  would  cleanly  be  tbe 
consequence  of  hostilities,  and  so  within  the  excep- 
tion. In  that  case  it  was  held  tbat  the  proximate 
cause  Of  the  loss  was  not  the  extinguishment  of 
the  light  on  Cape  Hatteras,  bnt  the  fact  of  the 
captain  having  missed  his  reckoning  and  either 
not  keeping  a  sufficient  look-out,  or  not  lying-to 
when  his  position  was  doubtful,  and  so  running 
ashore. 

In  France,  Fentoick,  and  Co.  T.  North  of  England 
Protecting  and  Indemnity  Attooiation  (ante,  p.  92  ; 
116  L.  T.  Rep.  684 ;  (1917)  2  K.  B.  522)  the  proxi- 
mate cause  of  the  loss  wan  that  the  ship  ran  open 
a  sunken  wreck,  wbioh  is  an  ordinary  marine  peril. 
To  embark  upon  an  inquiry  as  to  bow  tbe  wreck 
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came  to  be  there,  and  whether  it  arose  from  tbe 
violence  of  the  seas  or  as  a  consequence  of  warlike 
operation,  would  be  to  investigate,  not  the  proxi- 
mate, but  a  remote  cause. 

In  tbe  present  case  the  dispute  is  not  deter- 
mined by  saying  tbat  the  St.  Ontald  was  lost 
thiongb  a  collision,  as  the  farther  question  then 
arises,  What  occasioned  the  collision  ?  And  the 
answer  is  that  it  was  solely  occasioned  by 
obedience  to  oiders  to  sail  without  lights  and  to 
go  at  full  speed.  Such  a  proceeding  was  in 
defiance  of  the  rnlea  of  good  seamanship,  but 
necessitated  by  the  exigencies  of  the  warlike 
operations  then  in  progress. 

In  my  opinion  the  St.  Otwald  was  lost  by  the 
proximate  direct  and  immediate  consequence 
of  warlike  operations,  and  accordingly  that 
the  appeal  fails  and  mntt  be  dismissed  with 
costs. 

Scbutton,  L.J. —On  the  31st  Deo.  1915  the 
steamship  St,  Otwaid,  while  engaged  under  requisi- 
tion by  the  Admiralty  in  evacuating  the  British 
troops  from  the  Gallipoli  Peninsula,  was  run  into 
and  sunk  by  the  French  battleship  Buffren.  The 
Bt.  Otxoald  till  just  before  the  collision  was,  by 
orders  of  tbe  Admiralty,  steaming  without  lighta 
and  at  full  speed.  The  Suffrtn  till  just  before 
the  collision  was  also  steaming  without  lighta. 

The  owners  of  the  Bt.  Otwaid  claimed  her  value 
from  tbe  Crown  under  the  terms  of  the  charter 
on  which  she  was  requisitioned.  The  material 
clauses  are  clauses  21,  24,  and  25.  Clause  21 
says:  "The  master  shall  obey  all  orders  and 
instructions  whioh  be  may  receive  from  tbe 
Admiralty  or  from  any  officer  authorised  by  them, 
and  shall  in  all  respects  comply  with  the  con- 
fidential instructions  for  masters  of  transports  j 
bnt  he  shall  be  solely  responsible  (on  behalf  of 
the  ownerB)  for  the  management,  handling,  and 
navigation  of  tbe  ship."  Then  clause  24:  "The 
Admiralty  shall  not  be  held  liable  if  tbe  vessel 
shall  be  lost,  wrecked,  or  driven  on  sbore,  injured, 
or  rendered  incapable  of  service  by  or  in  conse- 
quence of  dangers  of  tbe  sea  or  tempest,  col- 
lision, fire,  accident,  stress  of  weather,  or  any 
other  cause  arising  as  a  sea  risk."  Clause  25 
is:  "The  risks  of  war  which  are  taken  by  the 
Admiralty  are  those  risks  whioh  would  be 
excluded  from  an  ordinary  English  polioy  of 
marine  insurance  by  the  following  or  similar  bnt 
not  more  extensive  clause  :  Warranted  free  of 
capture,  seizure,  and  detention  and  the  con- 
sequences thereof  or  any  attempt  thereat, 
piracy  excepted,  and  also  from  all  consequences  of 
hostilities  or  warlike  operations  whether  before 
or  after  the  declaration  of  war.   .   .  ." 

It  was  clear  that  the  vessel  was  lost  by  collision. 
But  the  owners  alleged  that  the  loss  and  the  col- 
lision were  directly  the  consequence  of  hostilities 
or  warlike  operations,  and  were  a  risk  of  war  for 
which  the  Admiralty  was  liable. 

We  are  relieved  from  considering  in  this  case 
how  far  precautions  against  enemy  action  are 
"hostilities  or  warlike  operations,  for  in  the 
oourt  below,  on  a  question  from  the  judge,  "  Yon 
do  not  dispute,  of  course,  tbat  sailing  without 
lights  is  a  military  operation?  tbe  Attorney- 
General,  for  tbe  Crown,  answered  "  No,  my 
Lord.  .  .  .  That  is  dear.  I  do  not  in  tbe 
least  dispute  that  it  was  a  contributory  cause." 
I  deal  with  the  case  on  this  admission,  and 
reserve  tbe  right  to  consider  in  any  future  case 
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the   exact   meaning   of  the 
operation!." 

The  ricks  token  by  the  Admiralty 
charter  are  the  risks  which  would  he  excluded 
from  an  ordinary  Lloyd's  policy  by  the  clause 
known  as  the  "f.  c.  and  e."  clause.  This  brings 
into  operation  the  rule  of  oonstruotion  nanally 
expressed  in  the  maxim  Cauta  proenma  non 
remota  tpeetatur,  a  phrase  which,  after  many 
years  of  service,  now  finds  the  accuracy  of  its 
language  somewhat  in  question. 

Jord  Sumner  in  Becker,  Gray,  and  Co.  v.  London 
Auura^et  Corporation  (ank.p.  156 ;  117  L.  T.  Rep. 
600;  (1918)  A*  C.  101)  prefers  the  phrase  the 
"  direct "  instead  of  the  "  proximate "  cause. 
Lord  Dunedin  in  Lev  Land  Shipping  Company  v. 
Norwich  Union  Fire  Ineuranct  Society,  118  L.  T. 
Rep.  120;  (1918)  A.  0.  361)  favours  the  ex- 
pression "the  dominant  cause."  Lord  Shaw 
uses  indifferently  the  terms  "real,""  efficient," 
"predominant."  Lord  Haldane  uses  the  words 
"immediate  cause." 

We  appear  to  be  back  in  the  regions  from  which 
I  had  thought  the  rule  of  proximate  cause  was 
intended  to  save  us,  where  it  is  necessary  to  select 
from  a  number  of  contributory  causes  the  prin- 
cipal one  which  caused  the  loss.  Whatever  the 
language,  I  understand  the  plaintiffs  do  not 
dispute  that  it  is  not  enough  for  them  to  prove 
that  the  lost  happened  in  the  course  of  a  military 
operation ;  or  that  a  military  operation  was  one 
of  the  contributory  causes  which  together  pro- 
duced the  loss.  The  military  operation  must  be 
the  direct  or  dominant  cause  of  the  loss,  and  no 
new  and  independent  cause  must  operate  after 
the  military  operation  alleged. 

The  question  then  is:  Have  the  plaintiffs 
proved  that  the  direct  or  dominant  cause  of  the 
loss  was  military  operations,  without  the  inter- 
vention of  any  new  and  independent  effective 
cause  There  again  the  question  in  dispute  is 
much  limited  by  the  attitude  taken  by  the  Grown 
at  the  trial.  They  did  not  affirmatively  allege 
any  other  cause ;  they  did  not  affirmatively  allege 
or  suggest  that  either  ship  was  negligent.  The 
learned  judge  says  in  hie  judgment:  " The 
Attorney- General  declined  to  affirm  (and  I  asked 
him  specifically  as  to  the  Buffren)  that  either 
vessel  did  wrong  under  the  oitcomstanoes.  He 
merely  said  it  was  not  affirmatively  proved  that 
the  collision  was  the  consequence  of  the  warlike 
operations." 

1  agree  that  the  plaintiff  who  proves  a  state  of 
facts  consistent  with  liability  or  non-liability  of 
the  defendant  fails.  Bat  the  court  cannot  fail  to 
1m  influenced  by  the  fact  that  the  defendant 
declines  to  allege  any  state  of  facta  proving  that 
he  is  not  liable.  The  question  then  is :  Have 
the  plaintiffs  in  the  present  case  proved  that  the 
loss  and  collision  were  directly  caused  by  the 
military  operation  of  steaming  fall  speed  at 
night  without  lights,  in  order  to  remove  troops 
without  attracting  the  attention  of  the  enemy 
grins  or  submarines  ? 

The  court  is  in  the  most  unsatisfactory  position 
of  having  to  pass  judgment  in  the  circumstances 
of  the  collision  without  nautical  assessors,  and  on 
evidenoe  from  one  ship  only.  In  my  experience, 
it  is  unusual  in  a  collision  case  for  the  evidenoe 
of  one  side  accurately  to  state  the  whole  facts, 
and  it  is  obviously  almost  impossible  for  evidence 
from  one  vessel  at  night  accurately  to  state  the 
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course  of  or  the  look-out  on  the  other  ship.  And 
the  position  is  not  made  easier  when  the  defen- 
dant declines  to  make  any  affirmative  suggestion 
as  to  the  circumstances  of  the  collision,  but  only 
says  that  the  plaintiffs'  evidenoe  leaves  the  matter 
ambiguous. 

Two  witnesses  were  called  for  the  plaintiffs. 
The  mate  first  saw  the  Buffrtn  two  points  on  his 
starboard  bow;  he  did  nothing  till  the  Suffren 
almost  immediately  afterwards  showed  a  red 
light,  when  he  quite  properly  ported  and  blew  two 
blasts.  That  is,  having  an  apparently  crossing 
ship  on  his  starboard  side,  he  took  steps  to  keep 
out  of  her  way  by  passing  red  to  red.  The  St. 
Utwaid'$  master,  who  was  in  the  oh  art  room 
below  the  bridge,  came  up  at  once  on  hearing  the 
two  blasts,  and  then  saw  the  Suffron  slightly  on 
his  port  bow,  just  showing  her  green  light  The 
collision  took  place  almost  directly  and  the 
Suffren  struck  the  8t.  Onoald  on  the  port  bow  by 
the  foremast,  at  an  angle  of  60  degrees  to  the 
centre  line  leading  aft  Those  on  the  St. 
Otwald  thought  her  head  had  altered  five  or  six 
points. 

It  is  obvious,  as  the  Suffren's  green  light  came 
into  view,  that  she  was  acting  under  a  starboard 
helm,  and  I 
is  right 

that  the  Suffren  was  originally  a  crowing  ship  and 
swung  considerably  under  a  starboard  helm.  It 
seems  further  clear  that  all 
in  a  very 
minutes,  and, 

oint  speed  of  about  twenty  knots,  that  they  pro- 
bably saw  each  other  at  considerably  less  than  a 
mile  off. 

If  the  ships  had  been  carrying  the 
lights,  it  would  seem  on  the  evidem 
difficult  to  justify  the  8uffr»n'$  action.  As  a 
crossing  ship,  with  the  other  on  her  port  side,  she 
should  have  kept  her  course  and  speed.  If  by 
any  chance  the  ships  appeared  to  be  meeting,  of 
which  there  is  no  evidence,  the  Buffrtn  should 
hare  parsed  port  to  port 

I  have  no  doubt  if  we  heard  the  Svffttn'p  oase 
we  should  hear  a  very  different  story.  But  it  ie 
one  of  the  obvious  results  of  steaming  at  night 
full  speed  without  lights  that  ships  may  come  on 
each  other  very  suddenly,  each  with  no  sufficient 
indications  of  what  the  other  ship  is  doing,  and 
even  of  whether  she  is  a  steamship  or  sailing  ship. 
And  I  am  not  disposed  to  treat  an  apparently 
wrong  manoeuvre  in  what  has  been  called  the 
agony  of  the  moment  when  the  "  agony  "  is 
produced  by  the  order  to  steam  fall  speed  without 
lights,  as  a  new  and  independent  cause,  preventing 
the  original  order  from  having  its  full  effect. 
And  this  is  particularly  so  when  the  defendants 
themselves  will  not  take  the  burden  of  alleging 
that  the  Suffren  was  negligent. 

I  have  come  to  the  conclusion,  therefore,  that 
the  appeal  should  be  dismissed.  But  I  desire  to 
say  that  in  my  view  this  case  must  not  be  taken 
as  deciding  either  that  every  collision  wheie  the 
vessels  are  steaming  without  lights  is  a  war  risk, 
or  that  steaming  without  lights  by  Admiralty 
orders  is  always  a  warlike  operation. 

Do  KB,  L.J.— The  decision  of  this  ease  depends 
upon  the  true  answer  to  the  question  whether  the 
loss  of  the  steamship  St.  Otwald  was  caused  by 
"  collision  "  within  the  meaning  of  clause  -4  of 

the  charter-party  made  between  the  suppliants 
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and  tbe  Admiralty,  or  was  the  conBequenoe  of 
"  hostilities  or  warlike  operations"  within  the 
meaning  of  olaoee  25. 

On  the  31st  Deo.  1915,  while  the  Oallipoli 
peninsula  was  being  evacuated  by  His  Majesty's 
forces,  the  8t.  Oswald  waB  ordered,  as  an  auxiliary 
ti~aQsport  in  the  servico  of  the  Crown,  to  proceed 
from  the  island  of  Imbros  to  Cape  Helles  in  the 
peninsula,  a  distance  of  about  ten  miles,  as  was 
stated,  in  order  that  she  might  there  take  troops 
on  board. 

Various  ships  were  engaged  in  the  undertaking 
of  evacuation.  It  was  a  dark  night,  and,  under 
orders  issued  by  the  proper  naval  authority,  the 
vessel  was  navigated  at  her  fall  speed  of  seven  to 
eight  knots  an  hour  and  without  lights.  While 
she  was  so  proceeding,  her  chief  officer  Baw  ahead 
of  her,  a  little  on  her  starboard  bow,  a  vessel  which, 
is  now  known  to  have  been  the  French  battleship 
Suffren.  The  Suffren,  like  the  Bt.  Oswald,  was 
being  navigated  without  lights,  and  her  speed  is 
estimated  at  from  twelve  to  fourteen  knots. 

Almost  immediately  upon  being  seen  from  the 
St.  Oswald  the  Suffren  showed  her  lights.  Her 
port-side  light  and  her  masthead  light  were  seen 
from  the  8t.  Oswald.  Thereupon  the  St.  Oswald's 
lights  were  shown,  the  St.  Otwald' 9  helm  was  put 
hard-a-port,  and  a  signal  of  one  blast  was  given. 
Tbe  8uffren  starboarded  her  helm  and  gave  a 
signal  of  two  blasts.  The  result  of  the  alteration 
made  in  the  courses  of  the  two  vessels  was  that 
the  Suffren  struck  the  St.  Oswald  on  her  port 
side  with  her  ram  with  anon  force  and  weight 
that  the  St.  Oswald  sank  in  about  a  minute  and 
a  halt 

By  the  terms  of  the  charter-party  the 
of  the  8t.  Oswald  were  to  bear  risks  of  loss  in 
consequence  of  collision,  and  the  risk*  which 
would  be  excluded  from  an  ordinary  English 
policy  of  marine  insurance  by  the  word*  "  war- 
ranted free  from  .  .  .  all  consequences  of 
hostilities  or  warlike  operations"  were  to  be 
borne  by  the  Admiralty.  The  owners  of  the 
8t.  Oswald,  alleging  her  loss  to  be  within  the  risk 
accepted  by  the  Admiralty,  claimed  by  their 
petition  of  right  to  recover  her  value  from  the 
Crown. 

Upon  the  hearing,  the  only  evidence  given  was 
that  of  the  captain  and  chief  officer  of  the 
Bt.  Oswald.  The  Suffren  had  been  sunk  at  sea 
during  the  war.  No  case  of  negligence  on  the 
part  of  either  vessel  was  set  up  for  the  Crown,  and 
it  was  admitted  by  the  Attorney- General  in 
exprese  terms  that  the  sailing  of  the  8t.  Oswald 
without  lights  was  a  military  operation. 

The  view  of  the  facte  taken  by  the  learned 
judge  in  the  court  below  was  that  when  the 
vessels  sighted  each  other  they  were  in  instant 
peril  of  collision,  that  neither  vessel  was  to  blame, 
and  "  that  the  manoeuvres  which  they  executed 
did  not  constitute  an  intervening  cause  of  the 
collision,  but  are  merely  to  be  regarded  as  an 
attempt  which  failed  to  escape  from  the  existing 
peril.  Escape  or  destruction  depended  upon 
sudden  action  which  might  be  fortunate  or  dis- 
astrous, but  which  had  to  be  taken."  The  learned 
judge  found  accordingly  that  the  cause  of  this 
loss  was  the  warlike  operation  of  navigating  at 
night  at  a  high  speed  and  without  lights,  and  he 
gave  jadgment  for  the  suppliants. 
Counsel  for  the  Crown  relied,  in  supporting  the 

of  the  charter-party 


which  leave  with  tbe  owners  the  riskB  of  collision, 
and  the  rule  which  is  expressed  in  the  maxim 
Causa  prozima  non  remota  spectatur.  They  con- 
tended that  the  evidence  on  the  part  of  the 
Bupplianti  did  not  prove  tbe  absenoe  of  lights  to 
have  been  the  proximate  effective  and  immediate 
cause  of  the  collision  ;  that  there  was  an  evident 
and  unexplained  mistake  on  the  part  of  the 
Suffren  which  was  the  direct  cause  of  the  colli- 
sion; and  that  a  mistake  in  the  navigation  of 
one  of  the  two  approaching  ships  is  a  peril  of 
the  sea,  and  not  a  risk  from  warlike  operations. 
The  case  was  likened  to  that  of  tbe  Linwood  in 
Ionidet  v.  Universal  Marine  Insurance  Company 
(14  0.  B.  N.  S.  259). 

There  is  no  lack  of  guidance  as  to  the  principle 
upon  whioh  the  cause  of  loss  in  a  t-aee  like  the 
present  is  to  be  ascertained.  Tbe  discussion 
covers  at  any  rate  the  period  from  Lord  Bacon's 
time  to  the  present  year.  Lord  Bacon  made  it 
the  subject  of  Title  I.  in  the  treatise  on  the 
Maxims  of  the  Law,  whioh  he  dedicated  in  1596 
to  Queen  Elizabeth.  It  has  been  expounded  in 
the  case  this  year  in  the  House  of  Lords  of 
Backer,  Gray,  and  Co.  v.  London  Assurance  Cor- 
poration (ante,  p.  156 ,  117  L.  T.  Bep.  609;  (1918) 
A.  0. 101).  "  A  peril  insured  againBt  acting  upon 
the  subject  insured  immediately  and  not  oir- 
ouitously"  (per  Lord  Alvanley  in  Hadkinton 
v.  Bobinion,  3  Boa.  &  PolL  392) ;  M  the  immediate 
cause "  (per  Abbott,  G.J.  in  Walker  v.  Jfaif- 
Zand,  5  B.  &  A.  171) ;  eamta  eau$an$  (per  Lord 
Ellenborough  in  Gordon  v.  Bimington,  1  Camp. 
123);  "the  proximate  and  absolute  certain  cause 
and    the   proximate    immediate   cause  "  (per 
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N.  8.);  "the  direct  and  immediate  cause"  (per 
Lord  Fitzgerald  in  Cory  t.  Burr,  8  App.  Cas, 
at  p.  408);  "the  real  moving  cause"  (per  Lord 
Eaher  in  The  Xantho,  6  Asp.  Mar.  Law  Cas.  207 ; 
55  |L.  T.  Rep.  203;  11  P.  Dir.  170,  at  p.  172; 
12  lApp.  Cas.  503);  and  "the  real  effective 
cause  (per  Lopes,  L.J.  in  Pandotf  and  Co. 
v.  Hamilton,  Fraeer,  and  Co.,  5  Asp.  Mar.  Law 
Cas.  568 ;  54  L.  T.  Bep.  536 ;  16  Q.  B.  Dir.  629)  are 
successive  expressions  of  the  same  idea.  And  in 
Becker,  Gray,  and  Co.  v.  London  Assurance  Corpo- 
ration (ante,  p.  156 ;  117  L.  T.  Rep.  609 ;  (1918) 
A.  C.  101)  Lord  Sumner  suggested  that  the  cause 
to  be  ascertained  is  simply  "  the  real  and  common- 
sense  cause,"  and  proposed  to  style  it  "  the  direct 


The  oause  of  the  Iosb  which  is  here  in  question 
seems  to  me  to  be  established  in  a  manner  which 
satisfies  the  requirements  of  the  rule  in  all  its 
modes  of  expression.  I  am  satisfied,  as  Rowlatt,  J. 
was  satisfied,  that  the  oause  of  the  loss  of  the 
BU  Oswald  was  the  military  or  warlike  opera, 
tion  in  whioh  she  wsb  engaged  when  she  was 
sunk. 

She  was  purposely  navigated  at  full  speed 
without  lights  during  the  night  in  an  area  in 
which  other  vessels  were  being  nimilarly  navigated. 
Such  a  mode  of  navigation  involves  special  risks 
of  collision,  and  involves  alBo  tbe  risk  that  in 
conditions  of  imminent  peril  collision  will  result 
from  movements  made  by  mistake  in  efforts  to 
avoid  collision.  A  collision  whioh  occurred  in 
this  way  in  the  oourse  of  a  military  operation 
brought  about  tbe  loss  of  the  Bt.  Oswald.  The 
risk  began  in  the  military  operation,  and  the 
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military  operation  gave  to  the  risk  ita  conclusive 
effect. 

I  think,  therefore,  that  the  decisive  question 
in  the  oaae  ought  to  be  answered  in  favour  of 
'    and  that  the  appeal  should  be 

Appeal  dismisted. 

Solicitor  for  the  Grown,  SdUoUor  to  the  Treasury. 
Solicitors  for  the  suppliants,  Lightbound,  Owen, 
nd  Co. 


HIGH  COURT  OF  JUSTICE. 

PROBATE,  DIVORCE,  AND  ADMIRLTAY 
DIVISION. 
ADMIRALTY  BUSINESS. 

Feb.  28,  Mdreh  2  and  5,  1917. 
(Before  Hill,  J.  and  Elder  Brethren.) 
Thb  Atham ab.  (a.) 

Salvage — Claims  by  the  commanders  and  crews  of 
vessels  in  the  Royal  Navy— Conditions  which 
justify  an  award— Fools  to  be  taken  into  account 
in  making  an  award  and  in  apportioning  it. 
between  the  crews  of  the  vessels  engaged. 

A  Creek  steamship,  after  e'riking  a  German  mine, 
was  salved  by  services  rendired  by  nine  vessels  in 
the  Royal  Navy.  The  officers  and  crews  of  these 
vessels  having  obtained  leave  from  the  Admiralty 
to  pat  forward  claims  for  salvage,  instituted  pro- 
ceedings to  recover  salvage.  The  claim  of  one  of 
the  vessels  was  settled,  but  the  claims  of  the  othir 
eight  were  tried.  It  was  proved  that  the  crews  of 
all  the  vessels  rendered  services  which  contributed 
to  the  successful  salving  of  the  vessel. 

Held,  that  as  all  the  claimants  had  performed  sub- 
stantial services  they  were  all  entil  ed  to  share  in  the 
award.  Thai  the  total  sum  awarded  was  not  to  be 
increased  by  the  fact  that  the  numbers  of  the  sabors 
were  increased  by  their  working  in  relays.  That 
though  consideration  was  to  be  taken  of  special 
work  done  or  risk  incurred  by  individuals,  too 
minute  a  view  of  the  services  of  each  set  of  salvors 
was  not  to  be  token,  and  that  the  services  were  to 
be  regarded  as  a  whole, 

Salyaoi  BUIT8. 

The  plaintiffs  were  the  oomuianders,  officers, 
and  orewa  of  Bia  Majesty 'b  torpedo  boat 
destroyers  Eleclra  and  Fervent,  the  torpedo  boat 
No.  9,  and  the  auxiliary  trawlers  Seoflower, 
tiicycm,  Marloes,  and  Croupier,  and  Lieutenant 
Warley,  R.N  R ,  and  four  surviving  members  of 
the  crew  of  His  Majesty's  trawler  Reiono  and 
the  personal  representatives  of  twelve  others  cf 
the  crew  of  the  Resono  who  had  loat  their  lives 
since  the  aevice  was  rendered. 

The  defendants  were  the  owners  of  the  Greek 
Bteamship  Athamat,  and  her  cargo  and  freight. 
The  Athamas  was  a  steamship  of  3317  tons  gross 
and  2477  tons  net  register,  and  when  the  services 
were  rendered  to  her  she  was  on  a  voyage  from 
Galveston  to  Rotterdam,  with  a  cargo  of  grain  for 
the  Belgian  Relief  Committee.  The  value  of  the 
Athamat  was  80,0001.  and  of  her  cargo  57,000/., 
a  total  of  137,0001. 


The  services  were  rendered  by  the  crews  of  the 
respective  venaels  on  17th  and  18th  Not.  1915, 
and  are  fully  set  out  in  the  judgment  of  Hill,  J. 

Laing,  K.C.  and  Commander  Maxwell  Ander- 
son, R.N.,  for  the  plaintiffs. 

Bateson,  K.C  and  Stranger  for  the  defendants. 

Hill,  J.,  after  stating  who  the  plaintiffs 
•    "te  value*  of  the  st 


i;  Ueyorlod  by  L.  F.  U.  Daebt,  E»<j .,  BaftUUr  *U*w. 


defendants  were,  and  the 
property,  proceeded : — 

About  3  30  p.m.  on  the  17th  Nor.  1915,  the 
Athamas,  when  near  the  Galloper,  struok  a  mine 
and  received  very  serious  damage.  There  is  no 
evidence  as  to  the  precise  nature  of  the  damage, 
but  that  it  was  very  serious  is  proved  by  the  fact 
that  No.  3  hold  filled  and  No.  4  hold  had  Hft.  of 
water  in  it,  and  in  the  bulkhead  between  No.  8 
and  the  en  pine- room  there  was  a  serious  bulge. 
All  this  indicates  very  serious  damage  aft. 

After  the  explosion  the  crew  of  twenty- nine 
left  the  Athamas,  or,  rather,  the  master  and 
officers,  with  the  best  part  of  the  crew,  took  to  the 
bjats,  leaving  behind  some  of  their  fellows  and 
the  English  pilot  The  Resono  was  close  by 
(having  on  board  twenty-one  persons  rescued 
from  the  boats  of  a  Norwegian  Bteamship  which 
had  shortly  before  been  mined).  She  at  once 
proceeded  to  the  Athamas,  took  on  board  the 
officers  and  men  in  the  boats,  and  sent  one  of  the 
boats  back  to  bring  off  the  rest  of  the  crew,  who, 
not  unnaturally,  were  in  a  state  of  panic  The 
English  pilot  seems  to  have  been  overlooked  by 
the  Greeks,  and  came  off  in  a  small  boat  by 
himself. 

The  Resono  summoned  assistance  by  wireless, 
and,  after  a  short  time,  as  there  seemed  a  chance 
of  saving  the  Athamat,  decided  to  take  her  in 
tow.  The  master  and  crew  of  the  Athamas 
refused  to  return  to  her.  The  mate  and  some  of 
the  crew  did  get  as  far  as  going  in  a  boat  towards 
her,  but  before  they  reached  her  their  hearts  failed 
them  and  they  turned  back.  The  second  hand  of 
the  Resono  and  four  of  her  crew  then  took  the 
Resono's  boat  and  went  on  board  the  Athamas, 
and  there  made  fast  the  Resono's  2}in.  wire. 

Aboat  5  p.m.  the  Resono  began  to  tow  the 
Athamas  on  a  course  for  the  Kentish  Knock.  By 
about  11  p.m.  the  Resono  had  brought  the  Athamas 
to  about  two  miles  to  the  eastward  of  the  Kentish 
Knock,  the  distance  towed  being  eight  and  a  half 
mileer  The  towage  was  difficult,  partly  owing  no 
doubt  to  the  low  power  of  the  Resono  and  partly 
to  the  sheering  of  the  Athamas  in  a  heavy  swell. 
The  Athamas  was  down  by  the  stern,  and  there 
was  no  one  on  board  to  attend  the  wheel. 

But  this  towage  was  very  useful  (1)  in  getting 
the  Athamas  away  from  the  neighbourhood  where 
she  had  struck  an  enemy  mine  and  where  there 
might  be,  and,  in  fact,  were,  others,  and  (2)  in  pre- 
venting the  Athamas  drifting,  as,  with  the  set  of 
the  tide,  she  probably  would  have  drifted,  on  to  a 
minefield  to  the  south.  At  3.40  p.m.  the  Electro 
and  Fervent  came  np  and  accompanied  tbe 
Athamas  as  escort.  The  T.B.  0  also  came  up,  and 
was  sent  on  uhead  to  meet  the  asaiBtanc9  which 

About  11  p.m.  the  S'oflower,  Sieyon,  Mar! yes, 
and  Croupier  arrived.  They  had  left  Barrow  Deep 
at  5.45  p.m.  and  met  T.B.  9  at  10.30  p.m.  In 
'  ig  the  Tongue  Lightship  they  had  given 
ctions  for  the  light  to  be  shown.  About  the 
time  the  Director  Oerling  also  arrived.  Tbe 
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crew  of  the  Athamat  was  transferred  from  the 
Reaono  to  the  Croupier,  and  the  Reaono  left  for 
Harwich  to  land  the  orew  of  the  Norwegian 


About  3.25  a.m.  on  the  18th  the  Robust  arrived. 
This  brings  all  the  claimants  and  the  Director 
Gerling  upon  the  scene.  By  their  effort*  the 
result  was  attained  that  the  Athamat  was  brought 
into  the  Thames  to  Mucking  Flats.  She  wan 
beached  at  high  water  at  9.30  p.m.  She  was 
handed  over  to  the  Salvage  Association  on  the 
following  morning,  the  19th. 

The  particular  services  of  the  Reaono  have 
already  been  stated.  In  addition,  she  did  the 
boat  work  in  making  the  Director  Gerling  fast  to 
Athamaa.  She  was  engaged  in  all  eight  and  a  half 
hoars.  Her  complement  is  nineteen  all  told,  under 
Lieutenant  Warley,  R.N.R. 

The  services  of  the  others  may  be  thus  sum- 
marised.    The  ELectra  (complement  59)  was 
engaged  about  twenty-two   hours.    Her  com- 
mander, as  senior  naval  officer,  was  in  charge 
of  the  operations.   She  acted  as  escort  until  the 
West  Oase  Buoy  was  passed,  and  she  acted  as 
guide  in  fog  through  the  Edinburgh  Channel. 
The  Fervent  (complement  59)  was  engaged  about 
twelve  hours.   She  acted  as  escort.   In  passing 
the  Kentish  Knock  she  went  ahead  and  dis- 
played mark  lights  as  a  guide.    The  T.B.  9 
(complement  38)  was  engaged  about  seven  hours, 
and  was  chiefly  useful  in  going  off  to  inform  the 
So  flower  and  others  as  to  the  position  of  the 
Athamaa.    The  Seojl outer  (complement  18)  was 
engaged  about  thirty-eight  hours  and  was  actually 
fast  to  the  Athamaa  about  seventeen  hours.  When 
the  Reaono  left  and  the  Director  Gerling  and 
others  were  made  fast,  the  8eofiower  made  fast 
astern  to  help  to  steer,  and  so  continued  until 
Mocking  Flats  were  reached.  The  8icyon  (comple- 
ment 14)  was  engaged  about  fourteen  hours,  and 
was  actually  fast  for  three  and  a  half  hours. 
When  the  Reaono  left  the  Bieyon  made  fast  on 
the  starboard  side,  and  so  continued  till  3.25  a.m., 
when  her  place  was  taken  by  the  Robuat.  Later, 
in  navigating  the  Longsand  Passage,  she  and 
the  Marloea  went  ahead  and  acted  as  guides. 
She  left  at  7.45  a.m.   Two  of  her  men  were  on 
board  the  Athamaa  from  1.30  a.m.   The  Marloea 
(complement  11)  was  engaged  about  fourteen 
hours.   She  was  standing  by  from  midnight  to 
7.45  a.m.  and  acted  as  guide  with  the  Sicyon. 
The  Croupier  (complement  15)  was  engaged  about 
thirty-eight  hours  and  actually  fast  for  seventeen 
hours.   When  the  Reaono  left  she  made  fast 
on  the  port  side  of  the  Athamaa  (whose  orew  she 
had  taken  on  board).   Lieutenant  King  with  two 
men  were  on  board  the  Athamaa  from  1  30  a.m. 
till  the  vessel  was  beached.   Lieutenant  King  held 
a  pilotage  certificate  for  the  River  Thames.  The 
Robuat  (complement  17)  was  engaged  about  twenty 
hours,  towing  about  sixteen  hours,  fast  on  the 
starboard  side.    The  Director  Gerling  was  fast 
and  towing  from  midnight  on  the  17th  Nov.  to 
11  p.m.  on  the  18th  Nov. 

No  doubt  so  far.  as  towing  wont  the  Director 
Gerling  and  the  Robuat  were  more  important 
instruments  than  the  trawlers.  The  total  dis- 
tance towed  was  about  sixty  miles,  the  total  time 
of  towage  about  thirty  hours.  The  weather  was 
moderate— a  northerly  wind  with  a  heavy  sea. 
In  the  Edinburgh  Channel  there  was  at  times 
thick  fog  (at  one  time  the  flotilla  anchored  for  an 


hour).  There  was  also,  of  course,  some  dan  go  r 
from  unlighted  or  partially  lighted  channels. 
There  was  the  danger  of  other  mines  and  of  sub- 
marine attack  upon  a  slowly  moving  flotilla. 
Whatever  work  had  to  be  done  was  done  by  the 
salvors.  The  Greeks  were  only  persuaded  to  go 
on  board  their  vessel  again  after  daylight  on 
tholSth. 

The  ohief  element  is,  however  the  danger  of 
the  Athamaa.  As  to  the  danger  from  mines  and 
minefield  from  which  the  Reaono  saved  berl  bnvo 
already  spoken.  As  to  the  danger  from  the 
damaged  condition  of  the  Bhip,  I  have  not  /the 
material  to  estimate  it  very  precisely,  but  a  sbip 
with  No.  3  hold  full  and  No.  4  with  lift, 
of  water  in  it  and  damage  to  the  bulkhead 
between  No.  3  and  the  engine-room  (even  though 
it  showed  no  sign  of  leaking),  is  obviously  in  a 
state  of  very  considerable  danger. 

She  needed  to  be  got  in  promptly,  and  the 
assistance  of  those  or  other  salvors  was  essential. 
And  the  assistance  of  these  salvors  was  ren- 
dered very  promptly  and  with  great  skill  and 
success. 

In  making  an  award  the  court  can  allow  nothing 
for  the  use  of  His  Majesty's  ships  as  instruments 
of  salvage.  They  are  ready  to  assist  neutral 
ships  as  friends  when  exposed  to  the  wrongs 
done  tbem  by  the  King's  enemies.  The  court 
can  only  reward  the  commanders,  officers,  and 
crews. 

In  arriving  at  a  fair  award,  I  agree  that  it 
must  be  based  upon  the  total  service  rendered ; 
the  total  must  not  be  increased  because  of  the 
number  of  salvors  acting  in  relays. 

In  distributing  the  award  among  the  several 
salvors  in  cases  like  this,  there  is  no  doubt  some 
difficulty.  It  is  easy  to  point  out  that  only  some 
of  the  vessels  engaged  have  actually  towed  and 
so  forth.    But  I  think  the  operation  must  be 


regarded  as  a  whole. 

The  vessels  which  tow,  the  vessels  which 
summon  assistance,  the  vessels  which  act  as 
guides  or  as  mark  boats  in  unlit  channels,  the 
vessels  which  act  as  escort  against  submarine 
attack,  and  the  men  who  bring  their  knowledge 
of  the  minefields  and  the  channels,  co-operate  in 
the  result. 

Of  course,  it  must  ba  clear  that  a  substantial 
service  was  rendered  by  each  set  of  claimants. 
But  that  condition  being  satisfied,  if  one  were  to 
try  too  minutely  to  weigh  the  comparative  con- 
tributions, I  think  ono  would  be  likely  to  get  at 
a  less  fair  result  than  by  taking  a  broad  view  of 
the  services  rendered  by  each.  Attention  must, 
of  course,  be  paid  to  any  special  work  of  indi- 
viduals, as  the  direction  of  the  whole  operations, 
or  the  risk  run  by  men  who  go  on  board  the  mined 
vessel  or  do  the  boat  work.  And  in  this  case  1 
must  remember  I  have  not  the  Director  Gerling 
before  me. 

I  propose  to  award  a  total  sum  of  35002.,  dis- 
tributed as  follows  (and  when  I  give  the  name  of 
the  vossel  1,  of  course,  mean  the  commander, 
officers,  and  crew  iu  each  case):  Retono,  550/. 
Electro,  750/.;  Fervent,  4002.;  Seo flower,  4001. 
Bieyon,  3002.;  Marloea,  1002.;  Croupier,  4502; 
T.B.  9,  2002. ;  and  Robutt,  3501. 

Solicitors  for  the   plaintiffs,    Botierell  and 
Roche. 

Solicitors  for  the  defendants,  Downing,  Hand- 
coclt,  Middleton,  and  Lewie. 
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Wednesday,  May  9,  1917. 

(Before  Sir  8.  T.  Evaws,  President,  and  Elder 
Brethren.) 

Thb  F.  D.  Lambebt.  (a) 

Salvage — Services  rendered  by  the  officers  and  men  of 
a  British  warship— Nature  of  amice  —Protection 
from  submarine  attack. 

A  British  steamship  was  at  anchor  off  Lowestoft  when 
a  portion  of  the  German  fleet  attacked  that  town. 


Shdls  fell  in  the  vicinity  of  the  steamship,  one  of 
them  struck  her  and  caused  a  fire  to  break  out  on 
board  her.    The  master  and  crewj>f  the.  steamship 
put  off  from  their  vessel  in  boats  with  the  intention 
of  seeking  refuge  on  board  a  lightship  stationed 
near  a'  hand.   Before  the  lightship  was  reached  a 
British  torpedo  gunboat  came  up  and  the  crew  of 
the  steam *hip*le ft  their  boats  and  went  on  board  the 
gunboat.   Some  of  the  crew  of  the  gunboat  then 
boarded  the  steamship,  put  out  the  fire,  lifted  the 
anchors,  raised  steam,  and  took  her  into  Yarmouth 
Roads ;  the  gunboat  meanwhile  acted  as  escort  to 
protect  her  from  attacks  by  submarine.    In  an 
action  for  salvage  by  the  commander,  officers,  and 
crew  of  the  gunboat  it  was  allejed  that  the  steamship 
w>s  bally  on  firs  and  in  imminent  danger  of 
destruction  by  enemy  submarines. 
Held,  that,  though  the  services  rendired  by  the  com- 
mander,  officers,  and  crew  of  the  gunboat  were 
solvate  and  they  were  entitled  to  an  award,  it  was 
part  of  the  duty  of  patrol  vessels  to  protect  tin 
mercantile  marine  from  submarine  attack,  and  that, 
in  the  absence  cf  sea  peril,  such  protection  was  not 
to  be  regarded  as  a  salvage  service. 

Salvage)  suit. 

The  platntiffi  were  Ihe  commander,  officers,  and 
crew  ot  His  Majesty'*  torpedo  gunboat  Dryad, 
numbering  127  all  told. 

Tbe  defendants  were  the  owners  of  the 
steamship  F.  D.  Lambert.  The  F.  D.  Lambert 
was  aBcrew  steamship  of  2195  tons  gross  and 
1330  tons  net  register,  and  when  the  services 
were  rendered  to  bar  was  on  a  voyage  from 
Almiera  to  West  Hartlepool  with  a  cargo  of  iron 
ore. 

It  appeared  that  at  3.50  a.m.  on  the  25th  April 
1916  His  Majesty's  ship  Dryad  was  on  her  station 
when  she  received  orders  to  proceed  to  sea. 
Shortly  afterwards  a  squadron  of  German 
warships  was  seen,  and  the  Dryad  was  under 
tire  for  some  time.  About  5  am.  the  F.  D.  Lam- 
bert was  observed  to  be  on  fire.  The  Dryad  made 
for  her,  and,  falling  in  with  the  crew  of  the 
F.  D.  Lambert,  who  had  taken  to  their  boats,  took 
them  on  board- 

The  Diyad  then  put  a  paity  consisting  of 
fourteen  men  all  told  on  board  to  extinguish  tbe 
fire,  and  they  lifted  the  anchors,  raised  steam,  and 
navigated  the  F.  D.  Lambert  into  Yarmouth 
Roads.  The  Dryad  meantime  escorted  her,  pro- 
tecting her  from  submarine  attack.  On  the  arrival 
of  the  F.  D.  Lambert  in  Yarmouth  Koads  her  crew 
returned  to  her. 

The  value  of  tbe  F.  D.  Lambert  was  38,271/.  lis, 
of  her  cargo  20811,  and  of  her  freight  at  risk 
3808i.  9s.,  making  in  all  44,1591. 

The  plaintiffs  alleged  that  Ihe  F.  D.  Lambert 
bad  been  abandoned  by  her  crew  ;  that  she  had 


left  in  a  strong  tideway  in  eleven  fathoms 
with  only  thirty  fathoms  of  cable  out;  that  she 
had  been  holed  by  shell  fire,  was  badly  on  fire, 
and  was  in  imminent  danger  of  destruction  by 
enemy  submarines. 

The  defendants  admitted  that  tbe  services 
rendered  were  salvage  services ;  they  denied  that 
they  had  any  intention  of  abandoning  their 
vessel,  and  alleged  that  tbe  shell  hole  was  well 
above  the  water-line ;  that  the  fire  would  have 
burnt  itself  out;  and  that  tbe  services  were  of  a 
simple  character. 

A.  D.  Bateson,  K.C.  and  Lewis  Noad  for  tbe 
plaintiffs. 

Laing,  K.C.  and  Balloch  for  the  defendants. 


The  President.— The  services  whioh 
tendered  by  the  commander,  officers,  and  crew  of 
the  Dryad  have  been  fully  described,  and  they  are 
admitted  in  the  defence  to  have  been  services  of  a 
►  alvage  nature.  On  the  morning  of  the  25th  April 
1916,  the  F.  D.  Lambert,  the  defendants'  vessel,  was 
at  anchor  and  had  been  at  anchor  for  some  hours  in 
some  place  near  the  position  described  by  the 
witnesses  on  one  side  or  the  other.  I  am  not 
called  upon  to  say  what  the  exact  position  was. 
It  was  said  there  were  issues  of  fact  on  this 
matter.  I  prefer  to  call  them  controversies  with 
regard  to  position  whioh  are  not  real  issues  in 
the  case  at  all. 

She  came  to  anchor  about  ten  past  nine, 
according  to  tbe  evidence  of  the  master,  who 
gave  his  evidence  very  fairly  and  very  honestly. 
She  remained  there  until  about  four  o'olook 
in  the  morning.  The  master  of  the  F.  D. 
Lambert  had  given  instructions  to  be  called 
about  half-past  three,  and  the  intention  was 
to  get  under  way,  and  they  were  preparing 
to  get  under  way  about  four  o'olook  in  the 
morning. 

Not  very  long  after  that  shell  fire  was  directed 
chiefly  towards  the  coast  from  a  portion  of  the 
German  fleet,  a  considerable  portion  of  the 
German  fleet,  and  unfortunately  one  of  the  shells 
dropped  upon  or  came  into  tbe  F.  D.  Lambert. 
There  were  shells  raining  in  the  vicinity,  and  it  is 
not  to  be  wondered  at  that  the  master  and  crew 
of  the  F.  D.  Lambert  thought  their  lives  were  in 

Jeopardy.  A  portion  of  the  ship,  aft,  was  set  on 
Ire;  and  they  could  not  save  their  ship  by 
remaining  on  it;  and  I  do  not  think  anybody 
can  blame  them  for  tbe  decision  whioh  was 
come  to— namely,  that  they  must  try  to  save 
their  lives  for  the  time  being.  I  do  not  think 
tbey  wanted  so  much  to  get  away  from  the 
ship  as  to  pot  themselves  in  a  position  of 
greater  safety.  The  further  they  were  away  from 
tbe  ship  the  less  likelihood  there  was  of  any  fire 
being  directed  to  them,  and,  of  course,  the  target 
was  much  smaller. 

1  believe  the  master  of  the  F.  D.  Lambert,  when 
he  says  the  intention  was  to  go  to  the  Gorton 
Light  Vessel. 

I  am  not  called  upon  to  settle  the  controversy 
which  has,  1  think  very  unfortunately,  arisen 
betweon  the  two  sides  ss  to  the  position  of  tbe 
anchorage  and  as  to  the  exact  conversation  which 
took  place  between  the  master  of  the  F.  D.  Lambert 
and  the  commander  of  the  Dryad — where  it  took 
place,  when  it  took  place,  or  exactly  what  it  was 
It  is  enough  for  me  to  say  I  believe  the  account 
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given  by  the  master  that  he  intended  to  go  to  the 
Gorton  Light  YeMel.  He  gave  hia  reason,  and  it 
was  that  the  Gorton  was  a  hghtship ;  and  aa  a  rale 
be  thought — which  was  enough  for  him— that  the 
Germans  when  their  fleet  oame  out,  did  not  intend 
in  that  way  or  by  submarines  to  destroy  marks  in 
the  ocean  which  are  oharted  and  which  may  help 
them  in  their  nefarious  work  as  much  aa  the 
mark  a  help  tho  mercantile  marina  of  thia  country 
in  its  beneficial  work. 

The  Corton  Light  Vessel  waa  not  reached  before 
the  Dryad  came  up. 

The  Dryad  very  properly,  according  to  the 
deciaion  of  her  commander,  decided  to  take  these 
men  on  board.  They  did  not  know  what  their 
intention  was ;  they  saw  them  coming  away  from 
a  ship  that  had  been  ahelled  and  was  in  fact  burn- 
ing, and  they  took  them  on  board.  Again,  I  am 
not  blaming  anybody  for  not  investigating  the 
circumstances  of  the  ahelling  of  the  ahip  and 
the  leaving  of  the  ship  by  the  master  and 
crew.  They  had  other  things  to  think  about,  no 
doubt* 

What  was  decided  was  to  aend  some  of  the 
offioera  and  crew  of  the  gunboat  Dryad  to  the 
F.  D.  Lambert. 

If  he  had  thought  about  it  at  all,  I  should 
imagine,  putting  myself  in  hia  place,  that  Gom- 
mander  Thurston  would  have  eaid :  "  Well,  I  had 
better  ask  the  master,  and  the  engineer  par. 
ticularly,  of  this  ship  if  they  care  to  go  back  to 
the  ahip."  Hia  account  in  the  witness-box,  which 
I  accept,  was  that  he  really  did  not  trouble 
himself  about  things  like  that,  and  he  aent  hia 
boat.  Bravely  sad  oourageoualy  they  went. 
Because,  whatever  >  riak  there  waa  to  anybody 
returning  to  the  F.  D.  Lambert,  either  from  a 
continuance  or  a  recommencement  of  the  ahell 
fire,  was  equally  a  risk  to  the  more  valuable 
expert  men  aent  from  the  Dryad  as  it  would  be  to 
the  men  of  the  mixed  orew  of  the  F.  D.  Lambert. 
Whatever  riak  there  waa  theae  people  were 
exposed  to  it. 

Now,  the  aervioee  which  were  rendered,  and 
which  were  of  a  aalvage  nature,  were  in  the  main 
at  any  rate  theae.  That  the  master  and  orew  of 
the  ahip  herself,  which  waa  in  a  position,  as  it 
turned  out  immediately  afterwards,  to  resume  her 
voyage,  were  immediately  taken  back  to  their 
own  vessel  and  the  voyage  waa  resumed.  That, 
no  doubt,  was  a  help  to  the  ownera  of  the  veesel, 
whose  servants  tbey  were. 

It  is  said  that  there  was  danger  from  anb- 
marinea. Unfortunately  there  was  danger  at  thia 
time — there  is  danger  still — from  submarines, 
but  it  must  be  remembered  that  the  protection 
by  one  of  Hia  Majesty's  shipa  of  a  merchant 
veaael  against  aubmarines  does  not  at  all  neces- 
sarily partake  of  a  aalvage  nature.  Patrol 
vaswjJa  round  our  coasts  are  expected  to  and  do 
render  aervioee  of  that  kind  aa  part  of  their 
duties.  Bat  for  such  aervioee  our  Mercantile 
Marine  would  fare  very  much  worse  than  it  does  ; 
and  althoagh  I  do  not  aay  that  in  no  case  if  the 
protection  of  a  ahip  from  submarine  danger  to 
he  taken  into  account  when  aalvage  services  are 
rendered,  yet,  in  a  case  where  there  is  no  aea  peril 
at  all  the  court  must  ba  very  careful  indeed  not 
to  lay  it  down  that  whenever  there  is  auch  a  pro- 
tection afforded  by  one  of  His  Majeaty'a  Bhipa 
that  the  services  rendered  in  that  way  are  to  be 
rewarded  by  salvage  remuneration. 


The  men  who  were  sent  from  the  Dryad  to  the 
F.  D.  Lambert  put  ont  the  fire,  but  not— accord- 
ing to  the  evidence— until  the  whole  of  the  wood- 
work of  that  part  of  the  vassal  waa  destroyed , 
and  there  is  no  evidence  before  me  to  ahow  or  to 
indicate  that  the  fire — having  regard  to  the  way 
in  which  the  ahip  ia  protected— would  have  spread 
itself  to  other  parts  of  the  vessel.  The  cargo  was 
iron  ore,  there  wan  an  iron  or  Bteel  bulkhead  near, 
and  the  probability  is  the  fire  would  bavo 
expended  itself  by  destroying  all  that  was 
destructible  by  fire. 

That  being  bo,  I  feel  satisfied  that  the  master 
of  the  F.  D.  Lambert  would  have  remained  on 
the  Corton  Light  Vessel  when  he  had  reached  her 
until  such  time  as  he  could  Bee  what  had  happened 
to  hn  ahip.  I  do  not  think  hia  mental  attitude 
waa  that  deacribed  by  lawyera  when  they  Bay 
there  was  no  rptt  recuperandi,  or  when  tbey  aay 
there  was  no  animus  rtvertendu  I  do  not  think 
he  intended  to  abandon  the  ship  entirely ;  ha  waa 
waiting  to  see  what  evente  would  occur,  and 
when,  as  would  have  happened  half-a-dozen  hours 
afterwards,  the  fire  had  expended  itself,  1  feel  no 
doubt  the  master,  with  the  courage  of  our  sea- 
men, would,  notwithstanding  the  fact  that  he  hud 
a  mixed  'crew,  have  gone  back  to  the  vessel  and 
done  what  ho  could  to  proceed  with  her  on  her 
voyage.  In  that  sense  I  do  not  think  there  was 
any  intention  to  abandon  the  veaael. 

The  term  abandoment  has  been  brought  into 
these  proceedings  because  of  the  old  deciaion 
that  if  a  vessel  is  abandoned  it  must  be  treated 
as  derelict,  and,  for  that  very  reason,  you  must 
give  a  very  much  larger  award.  When  a  vessel 
ie  derelict  in  mid-ocean  and  left  to  the  perils  of 
the  sea,  that  muat  be,  and  ia,  taken  into  con* 
aideration ;  but  in  thia  caae  the  veaael  was  not 
derelict.  She  was  left  for  quite  sufficient  reasons 
for  the  time  being,  and  I  think  the  maater  and 
crew  would  have  gone  back  when  they  eaw  that 
the  vessel — except  for  that  wooden  part — was 
intact  both  with  regard  to  cargo  and  motive 
power. 

In  this  case  the  Admiralty  have  allowed  the 
commander,  offioera,  and  crew  of  the  Dryad  to 
bring  these  proceedings  claiming  salvage,  and  it 
must  be  noted  that  whatever  services  would  t>e 
attributable  to  the  veaael  herself  if  a  he  had  been 
a  merchant  veaael  and  not  one  of  Hia  Majesty's 
ships  must  be  excluded.  The  award  muat  be 
given  simply  and  Bolely  for  services  rendered  by 
the  commander,  offioera,  and  crew. 

I  do  not  wonder  myself  that  the  master  of  the 
F.  D.  Lambert,  with  hia  crew  and  two  boata,  had 
not  atarted  back  for  his  vessel  when  the  Dryad 
oame  up.  They  were  low  in  the  water ;  they  bad 
no  glasses  in  their  boats ;  and  they  did  not  know 
where  the  German  fleet  was.  I  dare  aay  their 
courage  waa  increased  and  their  hopes  raited 
when  they  heard  from  the  Dryad  that  the  proba- 
bility waa  that  the  German  Fleet  had  diaappeared. 
It  waa  then  half-past  five  on  the  25th  April — that 
was  full  daylight ;  and  so  far  as  our  experience 
goes  in  two  and  a  half  years,  from  that  time  until 
the  evening  closed  in,  there  waa  no  danger  at  all 
from  aubmarines. 

I  must  remember  the  whole  of  the  circum- 
stances, and  I  give  the  award  I  do  because  the 
value  of  the  F.  D.  Lambert  waa  oonaiderable. 
Although  it  cannot  be  said  ahe  was  actually 
saved  by  the  services  of  these  officers  and  crew 
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I  give  them  the  ram  of  350*.,  which  I  think  ia 
ample  for  the  services  rendered. 

Solicitors  for  the  plaintiffs,  William  A.  Crump 
and  Son,  agents  for  Gilbert  Robertson,  of  Cardiff. 

Solicitors  for  the  defendants,  CharU$  E. 
Harvey, 

Aprii  26,  27.  May  17  and  23,  1917. 

(Before  Sir  S.  T.  Evaks,  President) 

The  Strantox.  (a) 

Collision*  Compulsory  pilotage—Vessel  navigating 
in  a  district  in  wliicli  pilotage  was  com- 
pulxary — Vessel  proceeding  from  a  port  outside 
the  district  to  a  port  outside  the  district— 'Vessel  not 
making  use  oj  any  port  in  the  district — Merchant 
Shipping  Act  1894  (57  <fe  68  Vict,  c.  60),  605, 
t&3-Piloiage  Act  1913  (2  <*  3  Geo.  6,  c.  31), 
ss.  10,  11,  59.  60. 

A  British  steamship  on  a  voyage  from  Sharpness  to 
Middlesbrough  \n  ballast  came  into  collision  in 
the  Downs  off  Deal  with  another  steamship.  In  a 
collision  action  both  vessels  were  held  to  be  in  fault. 
The  steamship  on  the  voyage  from  Sharpness  to 
Middlesbrough  was  in  charge  of  a  pilot,  and  her 
owntrs  alleged  that  as  the  vessel  was  in  a  district 
in  which  pilotage  was  compulsory,  the  vessel  was  in 
charge  of  a  compulsory  pilot,  and  that  they  were 
not  liable  for  the  damage  done,  as  they  were  pro- 
tected by  sect.  633  of  the  Merchant  Shipping  Act 
1S94. 

Held,  that,  thoujh  sect.  605  of  the  Merchant  Shi]>ping 
Act  which  would  have  exempted  the  vessel  from  com- 
pulsory pilotage  was  repealed  by  sect,  60  and  the 
second  schedule  of  Ote.  Pilotage  Act  1913,  and  though 
by  sect.  10  of  {he  Pilotage  Act  of  1913  subject  to  the 
provisions  of  the  Act,  all  exempti<ms  from  com- 
puUory  pilotage  ceased  to  have  effect,  yet  the  pro- 
visions of  sect.  11,  sub-sect  1,  excluded  vessels 
mertly  passing  through  a  compulsory  pilotage 
district,  that  the  steamship  was  therefore  exempt 
from  compulsory  pilotage,  and  that  her  owners 
wire  liable  for  the  damage  done. 

Damage  action. 

The  plaintiffs  were  the  owner*  of  the  BteamBhip 
Benvorlich. 

Tbe  defendants  were  the  owners  of  the  steam- 
ship Stranton. 

A  collision  took  place  between  the  two  Teasels 
on  tbe  30th  Deo.  1914  in  tbe  Downs  off  Deal.  The 
Btnvorlich,  a  steamship  of  3380  tons  gross  and 
2164  tons  net  resistor,  was  on  a  voyage  from 
Sharpness  to  Middlesbrough  in  ballast.  At  the 
time  of  the  collision  she  was  in  charge  of  a  Trinity 
House  pilot  duly  licensed  for  that  district. 

Tbe  Stranton,  a  steamship  of  1678  tons  gross 
and  1057  tons  net  register,  was  on  a  voyage  from 
Jan-ow  to  Bones  with  a  cargo  of  ooal. 

Tbe  trial  of  tbe  action  took  plaoe  on  the  26th 
and  'J7th  April,  and  the  President  held  that  both 
vessels  were  to  blame.  The  Stranton  was  held 
to  lw  three-fonrthB  to  blame  and  the  Benvorlich 
one-fourth  to  bhune. 

The  President  also  held  that  the  negligence  on 
the  Benvorlich  was  solely  that  of  the  pilot. 

The  owners  of  the  Benvorlich  contended  that 
the  pilot  was  oompulsorily  in  charge,  and  that 
they  were  not  liable  for  the  damage  done. 

(A)  tteporied  by  L  P.  O  Daisy,  Kaq.,  Rarrtster-CLew. 
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The  point  raised  by  tbe  contention  was  argued 
on  17th  May  191 7.| 

The  following  are  tbe  material  parts  of  the 
sections  of  the  Acta  which  were  referred  to  in 
the  argument  and  in  the  judgment 

Merchant  Shipping  Act  1894  (57  &  58  Vict, 
c.  60): 

Sect.  605  (1).  The  master  and  owners  of  any  ship 
passing  through  any  pilotage  district  ia  the  Units'' 
Kingdom  on  a  voyage  between  two  places  both  situate 
out  of  that  dietriot,  shall  be  exempted  from  say  obliga- 
tion to  employ  a  pilot  in  that  district  or  to  pay  any 
pilotage  rates  when  not  employing  a  pilot  within  that 
district.  (2)  The  exemption  under  this  section  ahall 
not  apply  to  ships  loading  or  discharging  at  any  place 
sitoate  within  the  district  or  at  any  plaoe  situate  above 
the  distriot  on  tbe  same  river  or  its  tributaries. 

Sect.  633.  An  owner  or  reenter  of  a  ship  shall  not  be 
answerable  to  any  person  whatever  for  any  loaa  or 
damage  occasioned  by  the  fault  or  incapacity  of  any 
qualified  pilot  acting  in  charge  of  that  ship  within  aay 
district  whore  the  employment  of  a  qualified  pilot  is 
compnlsory  by  law. 

The  Pilotage  Aot  1913  (2  &  3  Geo.  5.,  e.  31) : 

boot.  10  (1).  Subject  to  the  provisions  of  aay 
Pilotage  Order,  pilotage  shall  continue  to  be  oompulaory 
in  every  pilotage  district  in  which  it  was  oompulaory  at 
the  time  of  the  passing  of  this  Act,  and  shall  continue 
not  to  be  compulsory  in  every  pilotage  distriot  in  which 
it  was  not  compulsory  at  the  tima  of  the  passing  of  this 
Act,  and  subject  to  the  provisions  of  this  Aot  all 
exemptions  from  oompulaory  pilotage  in  force  at  the 
date  of  the  passing  of  this  Aot  shall  oease  to  hare 
effect.  (2)  Any  reference  in  this  Aot  to  a  pilotage 
district  in  which  pilotage  is  compulsory  shall,  in  the 
case  of  a  district  in  which  pilotage  is  oompulaory  only 
in  part  of  the  district,  bo  const  rued,  if  the  text  so 
requires,  as  a  reference  to  that  part  of  the  district  only. 

Sect.  11  (1).  Every  ship  (other  than  an  excepted 
ship)  while  navigating  in  a  pilotage  distriot  in  which 
pilotage  is  compulsory  for  the  purpose  of  entering, 
leaving,  or  making  use  of  any  port  in  the  distriot,  and 
every  ship  carrying  pnsaen^ars  (other  than  an  excepted 
ship),  while  navigating  for  any  snob  purpose  as  afore, 
said  in  any  pilotage  district  (whether  pilotage  ia  oom- 
pulsory  or  not  compulsory  in  that  distriot)  shall  be  either 
—{a)  under  the  pilotage  of  a  li-seneed  pilot  of  the  district, 
or  (b)  under  the  pilotage  of  a  master  or  mate  poaeeasiog 
a  pilotage  certificate  for  the  district  who  is  bona  Jidc 
acting  aa  master  or  mate  of  the  ship. 

(2)  If  any  ship  (other  than  aa  exoepted  ship)  in  oiroum- 
atanoea  in  which  pilotage  ia  oompulaory  under  this 
section,  is  not  under  pilotage  aa  required  by  this  section, 
after  a  licensed  pilot  of  the  district  baa  offered  to  take 
charge  of  the  ship,  the  master  of  that  ship  shall  be 
liable  in  respect  of  each  offence  to  a  fine  aot  exceeding 
double  the  amount  of  the  pilotage  dues  that  could  be 
demanded  for  the  conduct  of  the  ship. 

[  (3)  Defined  what  class  of  ships  were  excepted  ships  ; 
the  Eenvorlith  was  not  within  any  of  the  classes  enume- 
rated in  the  section.  -(4)  Provided  that  a  pilotage 
authority  may  by  by-law  exempt  from  oompulaory  pilot- 
age in  their  district  certain  classes  of  ships  if  not  carrying 
paaaengers  j  the  Benvorlich  was  not  exempt  under  this 
sub- section.] 

Sect.  59.  This  Act  ahall  (except  as  expressly  provided) 
oomo  into  operation  on  the  first  day  of  April,  nineteen 
hundred  and  thirteen;  Provided  that  aay  enactment, 
order,  charter,  custom,  by-law,  regulation,  or  provision, 
with  reference  to  pilotage  affecting  any  pilotage  distriot 
in  particular,  and  in  force  at  the  tune  of  the  passing  of 
this  Aot,  inoludiog  any  exemptions  from  oompulaory 
pilotage  taking  effect  thereunder,  shall  remain  in  force 
notwithstanding  anything  in  this  Aot  or  aay  repeal 
effected  by  this  Aot,  until  provision  ia  made  by  Pilotage 
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Order,  or  is  the  cue  of  a  by-law  by  by-law,  m&de  under 
this  Aot  superseding  any  suoh  enaotment,  order,  ebarter, 
coitom,  byelaw,  regulation,  or  provision. 

Seot.  CO  (1).  The  enactment  a  mentioned  in  the 
second  schedule  to  thia  Act  are  hereby  repealed  to  tho 
extent  specified  in  the  third  eolnmn  of  that  Bohedule. 
Provided  that — (a)  Any  Order  in  Council,  lioenoe,  certi- 
ficate, by-law,  rule. or  regulation  made  or  granted  under  | 
ony  enaotment  hereby  repealed,  or  in  parsaanee  of  any 
power  which  ceases  in  consequence  of  this  Aot,  ehal), 
•nbjeot  to  the  provisions  of  this  Aot,  oontinne  in  force 
at  if  it  had  been  made  or  granted  nnder  thia  Aot. 

Among  the  enactments  mentioned  in  the  second 
schedule  of  the  Aet  ab  repealed  was  sect.  605  of 
the  Merchant  Shipping  Aot  1894. 

Damon  Miller,  K.C.  and  D.  SUpkent.— The 
henvorlich  was  proceeding  from  a  port  ontaide 
the  compulsory  pilotage  diatriot  to  a  port  ontaide 
the  diatrict  The  Teasel  was  exempt  under 
sect  605  of  the  Aot  of  1894.  That  section  was 
repealed  by  teot  60  of  the  Aot  of  1913.  Seot  10 
of  the  Act  of  1913  provides  that  pilotage  shall 
continue  to  be  compulsory  in  every  pilotage 
diatrict  in  which  it  wsb  previously  compulsory, 
and  that,  subject  to  the  proviaions  of  the  Act,  all 
exemptions  from  compulsory  pilotage  ahall  oeaae 
to  have  effect.  This  vessel  is  not  an  excepted 
vessel  within  sab- Beet.  3  of  sect.  11  of  the  Aot  of 
1913,  nor  is  she  exempt  nnder  any  by-law  made 
under  sab-sect.  4  of  that  section.  Sect.  11,  sub- 
sect.  I,  does  not  by  implication  absolve  her  from 
taking  a  pilot,  and  her  owners  are  protected  by 
sect.  633  of  the  Act  of  1894.  [The  Exrl  of 
Auckland  (Lush,  164)  was  referred  to.] 

Laing,  K.C.  and  Baeburn  for  the  defendants.— 
The  Benvorlich  was  not  in  charge  of  a  compulsory 
pilot.  The  abolition  of  all  exemptions  by  sect.  10 
of  the  Pilotage  Aot  1913  is  subject  to  the  provi- 
sions of  the  Act  By  sect  59  of  the  Aot  of  1913 
all  exemptions  from  compulsory  pilotage  remain 
in  force  until  pilotage  orders  are  made,  and  no 
pilotage  order  affecting  the  Benvorlich  has  been 
made.  Seot  14  provides  that  the  defence  of 
compulsory  pilotage  is  not  to  be  extended  to 
an  area  in  which  it  was  not  previously  com- 

Eulaory.  The  Benvorlich  ia  impliedly  exempted 
y  sect  11  (1)  of  the  Aot  of  1913.  [Cannell  v. 
Law t her,  Latta,  and  Co.  (12  A8p.  Mar.  Law  Gas. 
678;  112  L.  T.  Rep.  84;  (1914)  3  K.  B.|1135)  was 
referred  to.] 

Damon  Miller,  K.C.  in  reply.— Sect  14  of  the 
Pilotage  Aot  1913  deals  with  areas  in  which 
pilotage  ib  compulaory.  This  caBe  depends  on 
the  construction  to  be  placed  on  sects.  10  and  11 
of  the  Aot  of  1913. 

Judgment  was  reserved  and  delivered  on  the 
23rd  May. 

The  Pbbsidemt.— The  Benvorlich  was  hold 
partly  to  blame  for  the  collision  in  this  case. 
Her  owners  pleaded  that  the  vessel  was  in  charge 
of  a  duly  licensed  pilot  within  a  compulsory 
pilotage  district  who  was  solely  to  blame,  and 
relied  upon  this  as  a  defence  to  the  counter- 
claim for  damages.  The  question  is  whether  this 
defence  avails  them. 

The  collision  took  place  in  the  Downs,  off  Deal, 
within  tho  London  Trinity  House  district  The 
veeael.  however,  was  only  passing  through  that 
district  on  a  voyage  between  Sharpness  and 
Middlesbrough,  both  of  which  places  were 
outside  the  district.  Under  sect  605  of  the 
Vol.  XIV.,  N.  8. 


Merchant  Shipping  Act  1894  the  vessel  would 
be  exempt  from  any  obligation  to  take  a  pilot. 
That  section  was  repealed  by  the  Pilotage  Act 
1913  (sect  60  and  sched.  11).  But  for  the  decision 
of  the  question  which  arises,  various  provisions  of 
the  latter  Act  must  be  considered. 

It  was  part  of  the  scheme  of  the  Act  to  super- 
sede Beet.  033  of  the  Merchant  Shipping  Aot 
1894  and  to  put  an  end,  after  a  suspensory  period, 
to  the  defence  of  compulsory  pilotage  in  collision 
cases ;  and  in  the  meantime  to  prevent  the 
application  of  such  a  defenoe  in  any  newly* 
created  pilotage  area  {vide  sects.  14  and  15). 
Counsol  for  the  owners  of  tho  Bmvorlich  relied 
upon  the  last  sentence  of  sect.  10,  sub-sect  1  : 
"Subject  to  the  provisions  of   this  Act  all 
exemptions  from  compulsory  pilotage  in  force 
at  the  date  of  the  passing  of  this  Act  shall  cease 
to  have  effect."   He  candidly  avowed  bis  view 
that  it  was  not  the  intention  of  the  Aot  to  abolish 
the  exemption  with  which  the  present  case  is  con* 
corned,  or  to  allow  the  defence  of  compulsory 
pilotage  where  it  did  not  exist  before.  But 
he  contended  that  a  strict  reading  of  the 
Act  had  that  effect   It  may  also  be  Btated 
in  passing  that  the  pilotage  authority  have 
never  considered  that  pilotage  was  compulsory  for 
a  vessel  passing  through  like  the  Benvorlich, 
either  before  or  Binoe  the  1913  Act  and  have 
accordingly  never  made  arrangements  for  such 
pilotage.   But  the  question,  of  course,  remains, 
what  has  the  Legislature  enacted  P  It  has  been 
observed  that  the  abolition  of  exemptions  in 
sect.  10  was  made  "  subject  to  the  provisions  of 
this  Act."  The  provisions  relating  to  compulsory 
pilotage  are  contained  in  seot.  11 ;  and  the  only 
sanction  which  the  Act  contains  are  the  penalties 
imposed  by  eub-seot.  2  of  that  section.  The  Ben- 
vorlich was  not  a  ship  to  which  those  provisions 
and  sanction  applyt   The  words  "  while  navigat- 
ing in  a  pilotage  district  in  which  pilotage  is 
compulsory  for  the  purpose  of  entering,  leaving, 
or  making  uae  of  any  port  in  the  district "  exclude 
vessels  merely  passing  through. 

Moreover,  sect.  59  expressly  provides  that  any 
exemptions  snoh  as  tboee  contained  in  the 
Merchant  Shipping  Aot  1894  shall  remain  in  force, 
notwithstanding  anything  in  the  Act  or  any 
repeal  effected  by  it,  until  provision  is  made  by 
Pilotage  Order  or  by-law  made  nnder  the  statute 
superseding  them.  No  provision  superseding  the 
exemption  now  under  discussion  has  been  made 
by  the  London  Pilotage  <  rder  and  By-lawa  1913. 
And,  indeed,  having  regard  to  Beet,  14  of  the  Act 
no  such  provision  could  be  made  which  would 
have  the  effect  of  allowing  the  defence  of  com- 
pulsory pilotage  to  an  action  for  negligent  navi- 
gation where  it  did  not  exist  at  the  date  of  the 
passing  of  the  Act. 

Upon  these  grounds  1  decide  that  the  owners  of 
the  Benvorlich,  the  defendants  to  the  counter- 
claim, must  bear  the  damages  for  which  my 
judgment  upon  the  facts  rendered  them  respon- 
sible. 

Solicitors  for  the  plaintiffs,  Holman,  Fenwich, 
and  WUlan. 

Solicitors  for  the  defendants,  Thomat  Cooper 
and  Co. 
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Wtdnetday,  July  4,  1917. 

Before  Sir  S.  T.  Evans,  President,  and  Elder 
Brethren.) 

Tm  Gorliz.  (a) 

Salvage  —  Services  rendered  by  the  'officer a  and 
crews  of  vessels  in  His  Majesty's  navy — 
Mailers  to  be  considered  in  making  on  award — 
Responsibility  Jot  employing  Iks  property  of  Hi* 
Majesty — Per  tonal  risk  incurred  by  the  salvors — 
Pertonal  efforts  and  skill  necessary  to  perform  the 


A  Spanish  steamship  ran  ashore  in  the  Thames 
Estuary.  Several  vessels  in  His  Majesty's  navy 
came  up  and  towed  at  the  vessd,  and  she  was 
ultimately  got  off.  In  an  action  far  salvage 
brought  by  the  commanders,  officers,  and  crews  of 
the  salving  vessels  to  recover  salvage,  it  was  admitletl 
by\  the  defendants  that  the  services  were  salvage 
services. 

Held  that,  in  awarding  salvage  to  the  commanders, 
officers,  and  crews  of  vessels  in  His  Majesty's  navy, 
the  responsibility  taken  by  the  officers  in  employing 
the  properly  of  li  i.s  Majesty  on  such  a  service,  the 
personal  risks  run  by  the  salvors,  and  the  work  and 
skill  necessary  to  perform  the  service,  wtr%  the 
matters  to  be  considered  ;  that,  though  the  services  in 
the  case  were  admiUed  to  be  salvage,  yet,  as  the 
work  done  was  no  harder  and  no  more  dangerous 
than  the  work  the  salvors  would  be  ordinarily 
engagtd  on,  the  award  should  not  be  a  large  one 

Salvaqb  suit. 

The  plaintiffs  were  the  oommanders,  offioers, 
and  orews  of  His  Majesty's  hoppers  Outpost  and 
Watcher,  and  His  Majesty's  trawlers  Croupier 
and  Lynx  II. 

The  defendants  were  the  owners  of  the  Spanish 
steamship  Oorlxt,  her  cargo  and  freight. 

The  Qorli*  was  a  steel  screw  steamship  of  1850 
tons  gross  register,  and,  when  the  services  were 
rendered  to  her,  was  on  a  voyage  from  Bilbao 
to  Jarrow  with  a  cargo  of  iron  ore. 

It  appeared  that  on  4th  Jane  1916,  while  the 
Oorliz  was  proceeding  through  the  Black  Deep, 
she  took  the  ground  on  the  Sank  Sand  shortly 
after  high  water,  and,  though  attempts  were  made 
to  get  her  off  by  means  of  her  own  engines,  she 
remained  fast  ashore. 

Ae  the  tides  were  taking  off,  the  master  decided 
to  jettison  cargo. 

On  the  5th  J  ane  a  lifeboat  was  engaged  to  assist 
in  jettisoning  cargo  and  to  ran  out  a  kedge.  That 
evening  one  of  His  Majesty's  vessels  came  up, 
and  those  on  board  promised  to  send  tug  assist- 


On  the  6th  June,  on  the  morning  tide,  the 
Croupier  and  Watcher  attempted  to  get  the 
Qorlix  off,  bot  failed.  On  the  evening  tide  the 
Croupier,  Lynx  II.,  and  Outpost  made  another 
attempt  and  failed. 

On  the  7th  Jane  the  Ooote  No.  7,  the  Watehtr, 
and  the  Outpost  attempted  to  get  the  Gorlit  off 
on  the  morning  tide,  but  failed,  bat  she  was  got 
bff  on  the  evening  tide  by  the  Ooole  No.  7,  the 
Watcher,  and  the  Outpost. 

The  claim  of  the  Ooole  No.  7  was  settled.  The 
defendants  admitted  that  the  services  were  salvage 
services,  bat  alleged  that  they  were  of  a  very 


The  value  of  the  Oorliz  was  54,00<M.,  that  of  the 
cargo  20001.,  and  of  the  freight  at  risk  2000*., 
making  a  total  of  58,0001. 

A.  B.  Nelson  for  the  plaintiffs. 

R.  H.  Bollock  for  the  • 


btL.ro.  J>AMY,  F«J., 


The  Pbksidbmt. — In  considering  this  case,  it 
must  be  remembered  that  several  matters  which 
translated  into  money  would  be  important  matters 
have  been  entirely  eliminated.  First  of  all.  yon 
have  to  eliminate  the  value  and  remuneration 
which  ought  to  be  given  in  respect  of  the  Ooole 
No.  7  as  a  salving  instrument.  In  the  next 
place,  yon  must  eliminate  all  the  money  that 
would  be  given  by  way  of  salvage  remuneration  to 
the  master  and  crew  of  the  (Toole  No.  7.  And, 
finally,  you  must  eliminate  altogether  the  value 
of  the  lour  ships  whioh  are  now  part  of  His 
Majesty's  fleet,  the  two  trawlers  and  the  two 
hoppers. 

There  is  this  also  to  be  remembered,  that 
danger  to  the  salving  instruments  ought  not  to 
be  taken  into  aooount,  except  in  this  regard  and 
to  this  extent:  that  it  might  be  right  to  give 
something  by  war  of  salvage  remuneration  to  the 
person,  whoever  he  was — only  one,  I  believe,  in 
this  case — who  took  upon  himself  the  responsi- 
bility of  risking  the  property  of  His  Majesty  in 
the  operations  in  whioh  they  were  going  to  be 
engaged.  Ordinarily  speaking,  that  would  not 
be  done  by  any  of  the  officers  and  crews  of  the 
salving  vessels  at  all.  It  might  be  done  by  some 
other  senior  Admiralty  officer,  whose  directions 
the  officers  and  crews  of  the  particular  vessels 
might  require  to  have  and  would  have  to  follow. 

I  also  want  to  make  this  observation :  that 
although  I  am  willing  and  anxious  to  remunerate 
generously  the  officers  and  crews  of  ships  belong- 
ing  to  His  Majesty  where  they  take  special 
perfional  risks  and  are  allowed  to  claim  by  the 
Admiralty,  or  where  they  by  their  great  efforts  or 
skill  contribute  much  to  the  salving  of  property, 
yet,  if  I  have  a  oase  before  me  whioh  is  merely  a 
case  of  nsing  the  vessels' on  whioh  they  are 
engaged  without  any  personal  risks  to  themselves 
and  without  the  necessity  for  displaying  or  for 
the  use  of  any  special  skill,  or  the  rendering  of 
any  great  and  courageous  service  if,  in  other 
words,  the  work  done  in  connection  with  the 
salvage  services  by  the  officers  and  crews  of  these 
ships  is  no  harder  and  no  more  risky  than  the 
work  in  which  they  would  ordinarily  be  engagod 
—I  do  not  think  these  claims  are  claims  to  be 
enoouraged.  The  offioers  and  orews  are  there  to 
a  great  extent  for  the  purpose  of  protecting  the 
navigation  of  vessels  whioh  oome  to  our  shore*. 

In  this  case  the  vessel,  the  Oorlis.  came  from 
Spain,  carrying  a  cargo  of  »  very  useful  kind  to  this 
country. 

I  only  wu.n  t  to  make  these  general  observations 

applicable  to  casas  of  this  kind  without  in  any 
degree  seeking  to  take  away  any  credit  due  to 
the  offioers  and  men  in  this  case,  but  in  the  cir- 
cumstances of  this  case  the  amount  awarded 
mast  be  small.  There  was  no  special  risk,  and 
they  were  doing  their  ordinary  work.  I(  they 
bad  not  been  doing  this  they  would  have  been 
doing  different  work,  equally  hard,  elsewhere. 

It  is  admitted  that  a  certain  remuneration,  by 
way  of  salvage,  ought  to  be  given  to  all  four  of 
His  Majesty's  ships.  They  are  practically  all  the 
same  kind  of  vessel.  The  Lynm  II.  was  engaged 
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for  one  day,  the  Croupier  for  two  day*,  the 
Watcher  and  the  Outpost  for  three  day*  each, 
and  the  Watcher  and  the  Outpost  happened  to  be 
mi  gaged  on  the  last  tide,  the  evening  tide  of  the 
7th  Jane,  when  the  tmkI  was  brought  off. 

I  award  the  officers  and  orew  of  the  Watcher 
Vol.,  the  Outpott  751.,  the  Croupier  40/.,  and  the 
Lynx  II.  2<  making  a  total  of  2101. 

Solicitors  for  the  plaintiffs,  Bo tterell  and  Roche. 
Solicitors  for  the  defendants,  W.  A.  Crump 
and  Son. 


July  9  and  22,  1917. 

(Before  Hill,  J.) 

Thb  Pbtonj.  (a) 

Maritime  lien  —  Claim  by  seamen  for  wages  — 
Claim  by  master  for  disbursements— Claims  paid 
by  stranger — Discharge  of  lien — Action  in  rem 
by  those  who  had  satisfied  the  liens  of  the  master 
and  teamen. 

The  owners  of  a  steamship  wJio  were  resident  in  New 
Zealand  sold  her  through  the  agency  of  a  firm  in 
this  country  to  persons  resident  tn  this  country. 
The  steamship  wfien  sold  was  in  New  Zealand,  and 
under  the  contract  of  sale  was  to  be  delivered  in 
New  Zealand.  On  her  arrival  in  this  country  the 
master  and  crew  were  owed  sums  for  wages.  The 
original  owners,  who  had  undertaken  to  engage  a 
cre*>,  were  ashed  to  pay  the  sums  due  to  the  crew, 
but  failed  to  do  so,  and  the  firm  who  had  acted  as 
their  agents  for  the  eole  of  the  steamship  paid 
the  necessary  sums.  Shortly  after  the  arrival  of 
the  si  earn  ship  in  this  country,  ami  while  the  agents 
for  the  sale  of  the  steamship  were  paying  the  sums 
due  for  wages  and  disbursements,  the  ateamship  was 
resold  by  the  original  purchasers,  and  was  a/am 
resold  before  the  agents  tf  rale  for  the  original 
owners  issued  a  writ  in  rem  and  arrested  the  vessel, 
seeking  to  recover  the  sums  advanced  to  pay  the 
ivjges  and  disbursements. 

Held,  that  persons  who  advanced  money  to  pay 
the  masltrs  disbursements  and  seamen's  wages 
without  getting  the  protection  of  an  order  of  th', 
court  when  doing  so  do  not  get  the  benefit  of  the 
maritime  lien  which  the  master  and  seamen  had. 

Observations  on  the  question  whether  an  assignment 
of  a  debt  supported  by  a  maritime  lien  art*  as  an 
assignment  of  the  Hen. 

Motioh  by  the  owners  of  the  Fetone  to  set  aside 
a  writ  in  rem  issued  sgainst  the  steamship  Petone 
on  the  ground  that  the  plaintiffs  had  no  maritime 
lien  and  no  right  to  arrest  the  steamship. 

The  plaintiffs  were  William  Watson  and  Co., 
of  London. 

The  defendants  were  the  Petone  Shipping 
Company  Limited,  of  Cardiff. 

The  Petone  was  originally  owned  by  J.  Mont- 
gomery and  Co.,  of  Christchuroh,  New  Zealand, 
and  the  reasel  was  registered  in  Lyttleton,  New 
Zealand. 

The  plaintiffs  acted  as  agents  for  sale  for  the 
owners,  and  on  the  1st  July  1916  entered  into  an 
agreement  with  Cunningham,  Shaw,  and  Co. 
Limited*  of  London,  to  sell  the  ship  to  them, 
J.  Montgomery  and  Oo.  undertook  to  engage  a 
crew  to  bring  the  vessel  to  this  country. 


The  ves«el  arrived  at  St 
1st  Jan.  1917. 

On  the  3rd  Jan.  1917  the  plaintiffs  paid  sums  to 
the  master  for  the  wages  of  the  orew  and  for 
disbursements  made  by  him. 

On  the  9th  Jan.  1917  Cunningham,  Shaw,  and 
Oo.  Limited  resold  the  vessel  to  the  Coalition 
Shipping  Company  Limited. 

On  the  25th  Jan.  1917  the  plaintiffs  paid 
money  for  the  passages  home  of  three  officers  of 
the  vefiBol. 

On  the  24th  April  1917  the  Coalition  Shipping 
Company  Limited  resold  the  ship  to  the  defen- 
dants, the  Petone  Shipping  Company  Limited. 

The  plaintiff*  instituted    proceedings    by  a 
writ  in  rem  on  the  13th  Jone  1917,  claiming 
"8651.  If.  2d.  for  payment 
seamen's  wages,  master's 
passage  of  three  of  the 
Zealand,  and  interest." 

The  prrooipe  to  lead  the 
dated  the  20th  June  1917. 

The  vessel  was  arrested  and  the  defendants 
entered  an  appearance  under  protest  and,  subject 
to  the  protest,  gave  an  undertaking  to  put  in 
bail.   The  ship  waa  then  released. 

The  defendants  moved  the  oourt  to  set  aside 
the  writ. 

Stephens  for  the  defendants. — The  maritime 
Hen  of  the  master  and  seamen  is  not  transferable. 
The  Petone  was  sold  before  the  action  was  started. 
The  plaintiff's  can  have  no  rights  against  thr 
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vcasel  unless  they  are  based  on  a  maritime  lien  : 
The  Lyons,  6  Asp.  Mar.  Law  Cas.  199:  57  L.  T- 
Hep.  818. 

The  plaintiffs  are  not  entitled  to  recover  these 
sums  in  an  action  in  rem  unless  they  first  get 
leave  from  the  court  to  pay  the  amounts  due  and 
have  a  lien  on  the  ship : 

The  Fair  Haven,  L.  Bep.  1  A.  A  K.  67 ; 

The  John  Ftkrman,  16  Jar.  1122. 

The  court  will  not  grant  such  an  application  after 
payment : 

27m  Janet  Wilson,  Swab.  261. 
To  pay  such  sums  as  these  and  to  then  apply  to 
the  oourt  is  irregular : 

The  Cornelia  Henrietta,  L.  Bep.  A.  A  B.  51. 
The  Taous  (87  L.  T.  Bep.  596 ;  9  Asp.  Mar.  Law 
Cas.  871 ;  (1908)  P.  44)  does  not  support  the  con- 
tention of  the  plaintiffs,  for  in  that  case  the 
plaintiff  was  the  master. 

fl.  C.  8.  Dumas  for  the  plaintiffs.— The  case 
of  The  Cornelia  Henrietta  (ubi  sup.)  shows  that 
the  oourt  does  allow  suoh  payment b  as  these,  and 
does  allow  those  who  make  such  payments  to 
stand  in  the  shoes  of  those  who  have  been  paid. 
That  course  was  adopted  in  The  Tagus  (ubi  sup.). 
The  Andalina  (6  Asp.  Mar.  Law  Caa.  62;  56  L.  T. 
Hep.  171;  12  Prob.  Dir.  1)  shows  that  the 
person  who  has  paid  wages  stands  in  the  same 
position  as  the  person  to  whom  be  has  paid  them. 
The  Merchant  Shipping  Aot  1906  (6  Edw.  7,  c.  48) 
was  passed  after  the  decision  in  The  Tagus  (ubi 
tup.),  and,  as  that  Act  did  not  alter  the  effeot  of 
the  decision,  it  must  be  assumed  that  the  Legis- 
lature thought  the  decision  right.  The  principle 
applied  in  Tas  Tagus  (ubi  sup.)  is  merely  an 
application  of  the  principle  of  subrogation. 

Hill,  J.— This  is  a  motion  by  the  defendants , 
the  owners  of  the  steamship  Pefone,  to  set  aside 
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the  writ  in  rem  on  the  ground  that  the  v laintiffs'  I 
cause  of  action  gives  them  no  lien  or  right  of 
arrest ;  and  for  consequential  relief.  The  defen- 
dante  are,  and  have  been  since  the  24th  April  | 
1917,  the  owners  of  the  Petone.  They  are  the 
Petone  Shipping  Company  Limited,  of  which  the 
registered  office  is  at  Cardiff.  The  writ  was  issued 
on  the  13th  Jane  1917  end  is  a  writ  in  rem,  and 
the  claim  indorsed  upon  it  is  as  follows :  "  The 
defendants'  claim  is  for  865/.  Is.  2d.  for  payments 
made  in  discharge  of  seamen's  wages,  master's 
disbursements,  and  the  passage  of  three  of  the 
officer*  home  to  New  Zealand,  and  interest." 

The  praecipe  for  warrant  of  arrest  iB  dated  the 
20th  Jane  1917,  and  the  affidavit  to  lead  the 
warrant  deposes  that  the  plaintiffs  on  or  about 
the  3rd  Jan.  1917  paid  moneys  to  the  master  for 
wages  of  the  crew  and  on  account  of  disburse- 
ments made  by  him  as  master,  and  on  or  about 
tbe  25th  Jan.  1917  paid  moneys  for  the  passages 
home  to  New  Zealand  of  three  of  the  officers  of 
the  vessel.  Tbe  ship  was  arrested,  and  on  the 
21st  June  1917  defendants  entered  an  appearance 
under  protest.  An  undertaking  to  pat  in  bail 
was  given  subject  to  the  protest,  and  the  ship  by 
consent  was  released.  Tho  defendants  now  moved 
to  set  aside  the  writ  on  the  ground  that  the  plain, 
tiffs'  cause  of  action  gave  them  no  maritime  lien 


and  no  right  in  rsm  independent  of  a  maritime  lien. 

The  material  facts,  as  appearing  from  the 
affidavits,  are  as  follows  :  The  Petone  was 
formerly  owned  by  J.  Montgomery  and  Go.,  of 
Christchurch,  New  Zealand,  and  was  registered 
in  Lyttleton,  New  Zealand.  By  agreement,  dated 
tbe  1st  July  1916,  between  J.  Montgomery  and 
Go.  and  Cunningham,  Shaw,  and  Co.  Limited,  of 
London,  J.  Montgomery  and  Co.  agreed  to  sell 
tbe  ship  to  Cunningham,  Shaw,  and  Co.  Limited, 
tbe  ship  to  be  delivered  in  Lyttleton  Harbour  not 
later  than  the  Slat  Aug.  1916,  and  final  payment 
to  be  made  in  Christchuroh  against  bill  of  sale 
and  delivery  of  the  steamer.  J.  Montgomery  and 
Co.  agreed  to  engage  the  master  and  necessary 
officers  aud  crew  to  bring  the  Petone  to  the  United 
Kingdom,  the  purchasers  paying  250/.  per  month 
for  wages  as  from  Durban  until  arrival  in  the 
United  Kingdom,  and  half  the  coat  (based  on  250J. 
per  month)  for  the  time  occupied  fiom  New 
Zealand  uDtil  completion  of  discharge  at  Durban. 
J.  Montgomery  and  Co.  had  liberty  to  carry  cargo 
to  Durban  on  their  account,  and  were  to  supply 
tbe  necessary  coals  and  provision*  as  far  as 
Durban. 

The  plaintiffs  acted  as  agents  of  J.  Montgomery 
and  Co.  in  connection  with  this  sale,  and  signed 
the  agreement  by  telegraphio  authority.  The  sale 
was  completed,  and  Cunningham,  Shaw,  and  Co. 
Limited  resold  the  ship  to  the  Coalition  Shipping 
Company  Limited,  of  Cardiff,  and  transferred  her 
by  bill  of  sale  dated  the  9th  Jan.  1917.  The 
Coalition  Shipping  Company  Limited  resold  the 
ship  to  the  defendants,  the  Petone  Shipping 
Company  Limited,  and  transferred  her  by  bill  of 
sale  dated  the  24th  April  1917.  By  that  time  her 
register  had  been  transferred  to  London.  Before 
this  the  ship  arrived  at  Swansea  on  or  about  tho 
lit  Jan.  1917. 

The  circumstances  of  the  payments  made  by 
the  plaintiffs,  which  are  the  subject  of  the  action, 
are  tho*  stated  in  the  affidavit  of  Mr.  W.  Harold 
Watson,  a  member  of  the  plaintiff  firm :  "  The 
•aid  ship  arrived  at  Swansea  on  or  about  the 


1st  Jan.  1917,  but  Cunningham,  Shaw,  and  Co. 
Limited,  though  requested  so  to  do,  did  not  pay 
the  said  wages  in  accordance  with  the  said  agree- 
ment ;  and,  to  prevent  the  arrest  of  the  Bhip  by 
the  master  and  crew,  my  firm  paid  the  wages,  the 
subject  of  this  action,  and  also  the  passage  money 
of  three  of  the  offioers  home  to  New  ZeaUnd, 
whioh  Messrs.  Cunningham,  Shaw,  and  Co. 
Limited  had  likewise  agreed  to  pay,  but  did  not 
pay.  My  firm  made  the  payments  in  the  bond  fide 
belief  that  they  were  making  the  same  in  relief  of 
the  liability  of  Cunningham,  Shaw,  and  Co. 
Limited  under  their  agreement,  and  to  save  tbe 
ship  from  arrest  as  aforesaid." 

It  is  stated  in  an  affidavit  of  Mr.  Fairweather,  a 
director  of  the  defendant  oompany,  that  there  is  a 
question  of  accounts  between  Messrs.  Cunning- 
bam,  Shaw,  and  Co.  Limited  and  Messrs.  J. 
Montgomery  and  Co.  This  is  denied  by  Mr. 
Watson.  It  ib  immaterial  to  the  present  question 
to  ascertain — -what  iB  not  clear  upon  the  affidavits 
— namely,  whether  the  contract  of  the  master  and 
crow  wa*  with  J.  Montgomery  and  Co.  or  with 
Cunningham,  Shaw,  and  Co.  Limited.  Which* 
ever  it  wa*,  it  was  not  with  the  defendants,  and 
the  wages  became  due  before  the  defendants 
became  ownerB. 

For  the  purpose*  of  to-day  it  must  be  assumed 
that  the  master  and  crew  had  a  maritime  lien  for 
wages  and  the  three  officer*  for  their  viaticum, 
and  that  the  plaintiffs  paid  them  off.  The  facta 
cannot  be  put  higher  than  that  in  favour  of  the 
plaintiffs.  It  does  not  appear  that  there  were  any 
master's  disbursements,  unless  the  payment  of 
the  wages  1*  treated  as  made  by  the  master  and 
the  payment  by  the  plaintiffs  as  a  payment  of  the 
master's  disbursements  so  made.  It  is,  however, 
unnecessary  to  consider  whether  the  circum- 
stances were  such  as  would  give  the  master 
a  lien  for  disbursement*.  The  plaintiffs  claim  as 
having  paid  the  men  who  had  a  wages  lien,  and 
the  question  of  jurisdiction  mast  be  decided  on 
that  assumption.  It  may  be  that  the  plaintiffs 
also  paid  the  master,  who  had  a  disbursements 
lien.  But  the  payment  of  wages  i9  sufficient,  for 
that  faot  gives  the  plaintiffs  a  right  to  proceed 
in  res*.  I  should  add  that  it  is  not  alleged  that 
there  was  any  constructive  assignment  by  tbe 
seamen  or  the  master  to  the  plaintiffs  of  the 
debts  due  to  them  for  wages  or  disbursements. 
What  is  alleged  is  that  their  claims  were  met  out 
of  moneys  provided  by  the  plaintiffs.  Now,  it  is 
clear  that  the  plaintiffs  can  only  proceed  »»  rem 
in  this  case  if  they  are  entitled  to  enforce  a 
maritime  lien,  and  it  is  not  contended  that  they 
can  have  any  right  in  rem  except  such  as  is 
founded  upon  a  maritime  lien ;  none  of  the  statu- 
tory provisions  giving  a  right  in  rem  apply  to 
them. 

The  question  is,  Have  they  or  can  they  enforce 
in  their  own  name  a  maritime  lien  ?  It  ia>  said 
that  they  can,  because,  having  paid  off  the  men 
who  had  a  maritime  lien  for  wages,  the  plaintiffs 
were  entitled  to  stand  in  tbeir  shoes  and  enforc9 
the  maritime  lien.  And  the  decision  of  I'hilli- 
more,  J.  in  The  Tagu*  (ubi  sup.)  is  said  to 
conclude  the  matter.  If  that  decision  stood  a.lony 
it  would  conclude  the  matter.  It  is  a  decision 
directly  in  point,  and,  apart  from  tbe  respect 
which  I  should  pay  to  a  judge  so  experienced  in 
Admiralty  law  and  practice,  I  should  bo  bonnd  to 
follow  it.   In  The  Tagu$  (t*W  tup.)  the  ship  was 
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under  arrest,  and  there  were  claims  for  wagoa 
and  disbursements,  and  a  mortgagee's  claim.  The 
master,  before  he  became  master,  bad  Seen  super- 
cargo,  and  while  supercargo  had  paid  the  crew's 
wages  and  made  other  disbursements.  These  he 
claimed,  and  be  was  allowed  to  recover  against  the 
rss  in  priority  to  the  mortgagee  so  much  of  those 
disbursements  as  were  in  respect  of  those  wages. 
Phillimore,  J.  Baid  :  "  There  remains  a  question 
about  the  disbursements  before  he  became  master. 
In  my  opinion,  if  those  disbursements  are  of  the 
ordinary  kind — port  dues,  coal  bills,  and  so  forth 
—he  cannot  claim  them,  and  I  so  direct  I  follow 
and  concnr  in  the  decision  in  The  Albion  (1  Asp. 
Mar.  Law  Cas.  481 ;  27  L.  T.  Rep.  723),  so  that  if 
the  whole  disbursements  are,  as  apparently  they 
are,  payment  of  wages  of  the  orew,  who  might 
have  seized  the  ship,  then  I  think  that  the 
doctrine  that  the  man  who  has  paid  off  the 
privileged  claimant  stands  in  the  shoes  of  the 
privileged  olaimant  should  be  applied,  and  he  has 
a  lien  for  any  disbursements  made,  although  he 
not  master,  in  payment  of  the  wages  of  the 


crew." 

The  Albion  (ubi  tup.)  is  a  decision  only  as  to 
disbursements  by  one  who  subsequently  became 
master,  and  the  point  of  The  Tagut  (ubi  sup.)  for 
the  present  purpose  is  that  Phillimore,  J.  acted 
upon  a  doctrine  that  one  who  pays  off  wages 
stands  in  the  shoes  of  the  seamen  and  has  the 
teamen's  lien. 

On  the  other  band,  there  is  a  direct  decision  to 
the  contrary  in  The  Lyons  (ubi  tup.). 

Tn  The  Lyons  {ubi  tup.)  there  was  a  mortgagee's 
suit  against  a  foreign  ship,  and  also  an  action  by 
a  necessaries  man  in  respect  of  payments  made 
before  it  had  been  finally  settled  in  the  case  of 
The  Heinrich  Bjorn  (6  Asp.  Mar.  Law  Oas.  1; 
55  L.  T.  Rep.  11  App.  Oas.  270)  that  the 
necessaries  man  had  not  a  maritime  lien  even  on 
a  foreign  ship.  The  Lyon*  (ubi  tup.)  was  heard 
after  that  deciston.  It  was  contended  for  the 
necessaries  man  that  at  least  he  was  entitled  to 
priority  over  the  mortgagees  in  respeot  of  sums 
paid  for  wages.  Butt,  J.,  however,  rejected  that 
contention,  and  said :  "  That  he  is  entitled  to  pre- 
cedence in  respect  of  these  wages  is  a  strong 
proposition,  which  I  cannot  accept." 

In  both  these  cases  The  W.  F.  Bafford  (Lush.  69) 
*.ib  cited.  In  that  case  an  American  ship  was 
arrested  in  a  necessaries  action  and  also  in  a  bond* 
holder's  action,  and,  the  ship  having  been  sold  by 
order  of  the  court,  there  were  further  suits  against 
the  proceeds  by  other  necessaries  men,  of  whom 
one,  Da  Costa,  claimed  as  having  paid  the  crew's 
wages  by  direction  of  the  master.  Dr.  Lushington 
gave  priority  to  Da  Coeta  first  and  to  the  bond- 
holder next,  and  then  to  the  others.  He  said :  "  A 
bond  is  entitled  to  precedence  over  all  claims 
except  wages,  or  a  subsequent  bond  or  salvage 
claim.  Seamen's  wages,  however,  come  first  of 
all,  according  to  the  established  practice  of  the 
court  and  I  am  of  opinion  that  Da  Costa's  claim 
is  in  the  nature  of  wages,  and  must  thoreforo  bo 
the  first  paid.  If  he  has  not  advanced  the  money, 
tbo  eoatnen  would  have  no  doubt  arrubtod  the  ship 
and  enforced  their  right  to  priority  of  payment." 

It  will  be  seen  later  that  in  other  decisions  of 
Dr.  Lushington,  both  before  and  after  The  W.  F. 
Safford  (ubi  tup.),  be  took  a  contrary  view.  The 
only  other  case  which  supports  the  plaintiffs'  con- 
tention is  The  8t  Lowrcnce  (5  Prob.  Div.  250) 


where,  in  a  competition  between  a  bondholder 
and  a  necessaries  man  who  claimed  in  respeot  of 
advances  for  wages,  pilotage,  dock  dues,  Ac,  to  a 
foreign  ship,  it  was  conceded  that  the  neces- 
saries man  was  entitled  to  priority  in  respect  of 
the  sums  advanced  by  him  for  wages  and  pilotage, 
but  not  for  dock  dues,  and  Sir  Robert  Phillimore 
held  that  dock  dues  were  in  the  Bame  category, 
and  that  the  reasoning  of  The  W.  F.  Safford  (ubi 
tup.)  applied,  and  said  :  "  I  do  not  understand  it 
to  be  disputed  that  a  person  who  discharges 
claims  of  that  character  has  the  same  rights  and 
remedies  for  their  recovery  as  the  person  to  whom 
the  money  has  been  paid."  In  this  case  it  will  be 
seen  that  the  doctrine  in  question  was  not  dis- 
puted. 

On  the  other  band,  there  are  a  series  of  cases 
in  which  the  court  has  refused  to  recognise 
the  doctrine.  In  The  New  Eagle  (2  W.  Rob 
«4l)  there  was  a  balance  of  proceeds  in  court 
after  satisfaction  of  a  salvage  claim,  and  thiB 
balance  was  claimed  by  mortgagees  and  by  a 
Mr.  Brambles,  who  claimed  out  of  it  661.  advanced 
for  seamen's  wages,  board,  &o  ,  on  account  of  the 
ship.  Dr.  Lushington  said :  M  When  I  first  read 
the  papers  on  which  this  motion  was  to  be 
founded,  I  felt  a  strong  disposition  to  support 
the  claim  of  Mr.  BrambleB,  so  far  as  the  law 
would  enable  me  to  do  it,  because  the  seamen  had 
a  right  to  resort  to  this  court  and  take  the  body 
of  the  ship  as  the  meauB  of  obtaining  payment  of 
their  wages ;  but  the  law  of  this  country  has 
always  struggled  against  such  churns  being 
allowed.  I  must  be  guided  by  the  case  of  The 
Neptune  (3  Haggard,  129),  and  I  know  of  no  prin- 
ciple recognised  by  the  common  law  that  allows 
any  person  who  has  made  advances  on  account  of 
a  ship,  unless  it  be  on  bottomry,  to  come  here  and 
make  a  olaim.  After  the  case  of  The  Neplune 
(ubi  rup.)  it  is  very  difficult  to  make  a  distinction 
between  the  proceeds  and  the  ship  itself.  The 
proceeds  may  be  paid  to  the  mortgagees  on  the 


production  of  their  deed." 

Two  years  later,  in  The  Louita  (3  W.  Rob.  99), 
on  a  motion  for  apportionment  of  agreed  salvage, 
a  Mr.  Clarke  applied  that  the  judge  would 
him  repayment  of  certain  advances  whioh  he  had 
made  to  some  of  the  salvors  while  acting  for  them 
as  their  agent  in  negotiating  the  salvage  remu- 
neration. Dr.  Lushington  refused,  and  said : 
"  The  claim  of  Mr.  Clarke  is  for  the  payment  of  a 
debt  contracted  solely  upon  the  personal  security 
of  the  salvors.  In  allowing  him  to  convert  that 
claim  into  a  lien  upon  the  property  in  the  hands 
of  the  court,  I  should,  I  conceive,  not  only  be 
exceeding  my  proper  jurisdiction,  but  I  should  in 
so  doing  establish  a  preoedent  that  might  be  pro- 
ductive of  serious  consequences  hereafter,  in 
encouraging  advances  of  money  that  would  be 
highly  detrimental  to  the  interest  of  the  salvors 
themselves,  particularly  to    the  mates  and 

Before  and  after  these  caseB  there  were  a 
number  of  cases  in  wnich,  the  res  being  under 
arrest,  application  was  made  to  the  court  on 
behalf  of  persons  interested  in  the  rss,  as  bond- 
holders or  otherwise,  for  leave  to  pay  oft  the  crew, 
and  cases  in  which  the  right  to  so  pay  without 
leave  of  the  court  and  the  claim  against  the  ret 
were  expressly  denied. 

In  the  tenth  (1856)  edition  of  Abbott  p.  538,  Mr. 
Serjeant  Shea,  after  stating  in  the  text  that  »  A 
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maritime  lien  ia  not  transferable  and  cannot  be 
revived  for  tbe  benefit  of  one  by  whom  it  baa 
been  discharged,"  adda  the  following  note :  "  In 
of  damage,  that  the  res,  often  insufficient  to 
,te  for  the  damage,  may  not  be  further 
with  the  ooete  of  mariners'  suits,  this 
rule  has  been  relaxed  by  the  present  learned 
judge  of  the  Court  of  Admiralty  (».«.,  Dr. 
Loshington),  and  the  suitor  (where  there  is  no 
appearance  for  the  owner)  has  been  allowed  to 
pay  seamen's  wages  and  claim  in  respect  of  them ; 
and  see  in  a  case  of  bottomry  The  John  Fehrman 
(ubi  tup.). 

The  praotioe  had  been  established  before  Dr. 
Lusbingtona  day.  The  earliest  instance  which  I 
have  discovered  is  The  Kammerhevie  RotenhranU 
(I  Haggard,  62),  where  Lord  Stowell  in  1822 
granted  an  application  on  behalf  of  bondholders 
to  permit  them  "  to  pay  the  wages  of  the  orew,  in 
order  to  save  the  expense  arising  from  their 
detention  on  board,  and  to  decree  that  they 
should  be  reimbursed  their  advances  ont  of  the 
proceeds  of  the  ship,  prior  to  the  satisfaction  of 
any  other  claim  thereon." 

In  The  John  Fehrman  (ubi  tup.),  a  bondholders' 
action  in  which  there  was  no  appearance,  the 
bondholders  asked  leave  of  the  oourt  to  pay 
wages,  Ac.,  and  be  repaid  ont  of  the  proceeds  of 
the  ship  and  cargo  when  sold,  and  stated  that  in 
The  Corinthianer  (not  reported)  wages  and 
pilotage  had  been  paid  by  the  bondholder  in 


warning  thai  has  been  given,  the  parties  will  do 
it  at  their  peril."  Another  instance  of  leave 
obtained  by  bondholders  will  be  found  in  The 
Fair  Haven  (ubi  tup.). 

Notwithstanding  The  W.  F.  Safford  {ubi  tup.), 
it  must,  I  think,  be  taken  that  the  considered 
opinion  of  Dr.  Lushington  was  that  no  one  had 
a  right  to  pay  off  wages  and  thereby  give  himself 
a  right  against  the  ship.  Upon  whatever  ground 
of  convenience  the  bondholder  or  other  person 
was  allowed  to  pay  off  wage*  and  claim  against 
the  ship,  the  fact  that  the  leave  of  the  oourt  was 
iieccipsary  is  quite  inconsistent  with  any  doctrine 
that  he  who  pays  off  wag  as  stands  in  the  shoes 
of  and  has  tbe  maritime  lien  of  the  seaman.  If 
that  right  existed,  Dr.  Loshington's  warning  was 
an  empty  threat. 

Coming  to  Sir  Robert  Phillimore's  time,  I  have 
already  mentioned  The  SL  Lawrence  (ubi  tup.). 
Before  that,  in  The  Bridgwater  (3  Asp.  Mar.  Law 
Css.  506  ;  37  L.  T.  Rep.  366),  a  bondholders' 
action,  the  bondholders  applied  for  and  were 
granted  leave  to  pay  off  the  orew  out  of  fredfriit  in 


similar  circumstance*,  and,  when  the  proceeds  had 
been  brought  into  the  registry,  the  court  allowed 
the  repayment  of  the  wages,  Ac,  paid,  bnt 
remarked  that  the  payments  had  been  irregularly 
made.  Dr.  Loshington  granted  leave  upon  the 
bondholders  giving  security  in  case  the  owners 
should  hereafter  think  £t  to  contest. 

In  The  Janet  Wilton  (ubi  eup.),  a  bondholders 
action,  an  owner  applied  for  payment  ont  of  the 
proceeds  of  moneys  advanced  by  him  for  wages, 
pilotage,  and  disbursements  before  he  was  aware 
of  the  bond.  Dr.  Lushington  refused,  and  said  : 
"  I  thought  I  had  established  in  preceding  cases 
tbe  rule  that  it  was  nob  competent  to  any  person 
without  leave  of  the  oourt  to  pay  wages  which 
might  have  been  incurred  and  then  come  to  the 
court  and  make  application  to  have  that  money 
refunded.  I  thought  I  had  declared  in  former 
that  it  was  necessary  application  should  be 
to  the  oourt  prior  to  the  time  the  money 
was  paid  for  leave  to  make  such  payment,  and 
then  the  oourt  would  judge  of  the  circumstances." 

The  next  oase  in  order  of  date  is  The  W.  F. 
So fford  (ubi  eup.).   The  next  is  The  Cornelia  Hen- 
rietta (ubi  sup.),  a  bondholder's  action,  where,  after 
arrest,  the  bondholder  had  paid  wages  and  return 
passage  moneys,  and  then  applied  that  the  sums 
so  paid  should  be  repaid  oat  of  the  proceeds  of 
toe  ship.  There  was  no  opposition.  Dr.  Losh- 
ington said :  "  Undoubtedly  there  has  been  an 
irregularity  in  this  case.    It  has  occurred  before, 
and  it  is  not  the  tirst  time  in  which  the  court  has 
sanctioned  the  payment  of  money  by  way  of  wages 
to  the  parties  without  the  consent  which  ought 
to  have  been  had  npon  application  to  the  court. 
Looking  at  all  the  circumstances  of  tho  case,  I 
think  I  ought  not  to  withdraw  my  late  approbation 
of  what  has  been  done       .   .    but  I  wish  most 
expieBsly  to  declare  that  this  is  a  practice  I 
cannot  in  future  sanction.    .    .    ."    And  again  : 
If  in  future  times  an  attempt  is  made  after  the 


their  hands,  it  beinp  stated  that  they  i 
do  it  without  the  order  of  the  court 

I  cannot  find  any  reported  oase  in  which  Sir 
James  Hannen  dealt  with  the  matter,  bet,  in 
addition  to  The  Lyons  (ubi  sup.),  Butt,  J.  had  tbe 
point  in  question  before  him  in  The  Andalina 
(6  Asp.  Mar.  Law  Cas,  62;  56  L.  T.  Bep.  171 ; 
12  Prob.  Div.  1),  and  dealt  with  it  in  a  way 
which  in   my  view  is   inconsistent  with  the 
alleged  doctrine.   In  that  oase  there  were  actions 
for  wages  by  part  of  the  crew  and  actions  by 
necessaries  men.    One  of  these,  Meek,  claimed  in 
respect  of  sums  paid  for  towage,  light  does,  and 
stages  to  a  seaman.   The  matter  came  before  tbe 
oourt  on  a  motion  by  the  orew  fof  payment  out  of 
oourt  of  the  amount  claimed  for  wages.  The 
W.  F.  Safford  (ubi  tup.)  was  cited.  Bntt,  J.  said : 
M  With  regard  to  Meek's  claim,  I  am  of  opinion 
that  no  part  of  it  can  rank  before  tbe  claim  of 
the  seaman  for  wages.    .    .    .    With  regard  to 
payment  of  light  and  dook  dues,  I  think  that 
Meek's  claim  ranks  after  that  of  tho  seaman- "  It 
is  said  by  counsel  for  the  plain  tin's  that  this 
means  that  Meek'a  claim  ranked  port  pattu  with 
the  seamen,  but  at  the  end  of  the  judgment 
Butt,  J.  said:  "Therefore  the  seamen  have  the 
priority  I  have  already  stated;  as  to  priorities 
between  the  other  claimants  I  say  nothing ;  it  is 
sufficient  for  to-day  to  decide  the  question  raised 
by  the  present  motion  on  behalf  of  the  mate  and 
seamen."    What  that  means  is  that  Meek  should 
not  stand  in  the  shoes  of  tho  seaman  he  bad  paid ; 
he  was  left  with  his  necessaries  lien  (the  Andalina 
was  a  foreign  ship,  and  the  decision  was  before 
the  Heinrich  lijorn),  and  Bntt,  J.  did  not  decide 
whether  the  fact  that  some  of  the  necessaries 
were  payment  of  wages  gave  Meek  any  priority 
over  other  necessaries  men. 

These,  I  believe,  are  the  cases.  For  the  view  of 
tho  moru  modern  text-writers  I  may  refer  to 
the  thirteenth  edition  of  Abbott,  p.  883  ,  the 
fourteenth  edition,  p.  1035 ;  and  vol.  2tf  of  Hals- 
bury's  Laws  of-  England,  p.  625.  They  treat 
maritime  liens,  other  than  liens  for  bottomry,  as 
not  transferable. 

In  my  view,  the  weight  of  authority  is  strongly 
against  the  doctrine  that  the  man  who  has  paid 
off  the  privileged  claimant  stands  in  the  shoes  of 
the  privileged  claimant  and  has  his  lien,  whether 
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it  be  regarded  as  a  general  doctrine  or  a*  applied 
to  wages  only. 

I  lay  nothing  a  bo  at  contractual  assignments  of 
debts  or  claim  a  supported  by  maritime  lien  a.  It 
is  not  neoessary  to  consider  how  far  saoh  an 
assignment  carries  with  it  in  all  oases  the  maritime 
lien,  it  does  so  in  the  oase  of  bottomry,  whether 
it  does  so  in  any  other  oases  it  is  not  neoessary  to 
express  an  opinion.  In  the  present  oase  there  is 
no  question  of  assignment.  The  plaintiffs  paid 
the  wages  and  (or)  disbursements.  The  master  and 
crew  have  been  paid  and  their  debt*  satisfied. 
They  aesigned  nothing  to  the  plaintiffs.  The 
plaintiffs  do  not  claim  as  their  assignees,  but  in 
their  own  right,  as  haying  paid  the  men  off. 
Counsel  for  the  plaintiffs  contend  that  the 
doctrine  is  an  application  of  the  principle  of 
subrogation.  Bat  I  know  of  no  principle  of 
English  law  which  says  that  one  who,  being  under 
no  compulsion  and  under  no  necessity  to  protect 
his  own  property,  but  as  a  volunteer,  makes  a 
payment  to  a  privileged  creditor  is  entitled  to  the 
rights  and  remedies  of  the  person  whom  he  pays. 
That  is  the  position  of  the  plain  tiff  a.  They  chose 
as  volunteers  to  pay  off  debts  which  constituted  a 
marine  lien  upon  the  ship.  They  did  not,  in  my 
opinion,  thereby  acquire  any  maritime  lien.  They 
have,  therefore,  no  right  in  rem  based  upon  a 
maritime  lien.  They  have  no  right  in  rem  inde- 
pendent of  a  maritime  lien. 

The  result  is  that  the  writ,  arrest,  and  appear, 
ance  must  be  set  aside  and  the  bail  discharged. 
The  plaintiffs  must  pay  the  costs  of  the  action 
and  of  this  motion. 

The  notice  of  motion  also  asks  that  they  be 
ordered  to  pay  the  loss  and  expense  occasioned 
by  the  arrest.  But  I  should  only  do  so  by  way  of 
damages  for  wrongful  arrest  (i.e., '  for  arrest 
without  reasonable  and  probable  cause) ;  bnt,  in 
view  of  tne  con  flick  in  the  authorities,  I  do  not 
find  an  absence  of  reasonable  and  probable 

Leave  to  appeal. 

Solicitors  for  the  applicants  (defendants),  8tokee 
and  Stoics,  s gents  for  Allen,  Pratt,  and  Qeldard, 
Cardiff. 

Solicitors  for  the  respondents  (plaintiffs),  Met- 
calfe, Bharpe,  and  Hay. 


Nov.  30,  Dee.  4,  6, 1917,  and  afore*  7, 1918. 
(Before  Lords  Dunbdin,  Atkinson,  Park be 

of  Waddington,  Sumner,  and  Parmook.) 
A.  Coker  and  Co.  Limited  v.  Limerick 
Steambhip  Company  Limited,  (a) 

OK  APPEAL  FROM  THK  COUET  OP  APPEAL  IE 
ENGLAND. 

Freight— Chartered  freight  payalle  before  sailing 
on  signing  bills  of  lading — collection  of  freight 
from  shippers  —  Ship  parliy  loaded  —  Sinking 
at  wharf  otrinj  to  outbreak  of  fire— Action  tu 
recover  freight. 

The  appellants  chartered  a  ship  from  the  respon- 
dents   to  carry  a   cargo  from   Liverpool  to 
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Archangel  at  a  certain  freight  per  ion  delivered, 
the  freight  to  be  payable  in  cash  less  3  per 
cent,  in  Liverpool  before  sailing  on  signing 
bills  of  lading.  The  parties  contemplated  that  tht. 
full  cargo  mtght  not  sink  the  ship  to  her  marks, 
and  the  charter  provided  that  "  should  the  cargo 
not  be  of  a  nature  to  load  the  ship  to  her  draught 
required  the  charterers  were  to  pay  freight  on  (he 
guaranteed  dead  weight  of  the  ship — namely,  22,1m. 
per  ton  on  1050  tons,  her  registered  dead  freight, 
less  3  per  cent." 

This  difference  was  to  he  paid  on  clearing  in  cash. 

Before  the  cargo  was  completely  loaded  a  fire  occurred 
on  board,  which  resulted  in  the  vistel  sinking  at 
the  dock  side,  and  the  voyage  was  treated  as 
abandoned.  Att  the  bills  of  lading  had  not  Vien 
been  signed. 

The  shipowners  sued  the  charterers,  claiming  to 

recover  the  charter  freight. 
Held,  that  under  the  agreement  a  proportional  part 

of  the  advance  freight  became  payable  on  the 

signing  of  each  bill  of  lading. 
Decision  of  the  Court  of  Appeal  affirmed. 

Appeal  from  an  order  of  the  Court  of  Appeal 
affirming  a  judgment  of  Bailhache,  J. 

The  action  was  commenced  by  the  present 
respondents,  who  were  the  owners  of  the  steam- 
ship Coonagh.  The  appellants  are  a  company 
carrying  on  business  in  Liverpool  as  a  steamship 
line  carrying  goods  from  Liverpool  and  Man- 
chester to,  among  other  places.  Archangel.  They 
own  no  steamers  themselves,  bat  for  the  purposes 
of  their  line  they  charter  steamers  sometimes  on 
time  charter  and  sometimes  on  voysge  charter. 
They  have  a  home  flag  and  a  settled  form  of  bill 
of  lading  which  is  headed  with  the  name  and  flag 
"  Coker  Line,"  and  they  advertised  to  intending 
shippers  by  means  of  printed  cards  the  pro- 
spective sailings  of  vessels  which  they  had 
chartered. 

The  action  arose  in  connection  with  s  charter- 
party,  dated  i the  19th  Nov.  1915,  whereby  the 
appellants  chartered  from  the  respondents  the 
steamship  Coonagh  for  a  voyage  from  Liverpool 
to  Archangel.  The  chartered  freight  was  221b: 
per  ton  delivered,  payable  on  signing  bills  of 
lading,  less  3  per  cent-  in  Liverpool  in  cash  before 
sailing.  Before  the  loading  was  completed  the 
steamship  Coonagh  caught  fire  and  the  efforts 
made  to  extinguish  the  fire  resulted  in  her 
sinking  in  the  dock. 

The  action  was  brought  by  the  shipowners 
claiming  from  the  appellants  the  balance  of  the 
chartered  freight 

The  material  clauses  in  the  charter-party  are 
set  out  in  the  judgment  of  Lord  Parker. 

Leslie  Seoit,  K.C.  and  Raebwn  for  the 
appellants. 

K.  A.  Wright,  K.C.  and  he  Quesne  for  the 
respondents. 

The  House  after  consideration  dismissed  the 
appeal,  but  varied  the  amount  for  which  jadgment 
was  to  be  entered  for  the  respondents. 

Lord  Atkinson.— In  this  oase  the  ship  Coonaqh, 
belonging  to  the  respondents,  was  chartered  to 
carry  a  full  and  complete  cargo  of  merchandise 
from  Liverpool  to  Archangel. 

Mr.  Boycroft,  the  manager  of  the  respondents, 
said  in  his  evidence  that  having  regard  to  the 
nature  of  this  cargo,  it  was  practically  certain  he 
would  have  to  ascertain,  and  in  fact  he  did  have 
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to  ascertain,  by  measurement  the  weight  of 
several  portions  of  the  cargo  actually  shipped. 
He  was  not  contradicted  in  this.  The  parties 
evidently  contemplated  that  the  full  cargo  might 
be  so  light  that  when  folly  loaded  the  ship  wonld 
not  be  sank  to  her  marks.  They,  accordingly, 
provided  that  "shonld  the  cargo  not  be  of  a 
nature  to  load  the  boat  to  her  draught  required, 
charterers  were  to  pay  freight  on  the  guaranteed 
dead  weight  of  the  ship,  that  is  225s.  per  ton  on 
1350  tons,  her  registered  dead  weight,  less  3  per 
cent." 

As  soon  as  it  became  reasonably  certain  that 
the  cargo  to  be  loaded  would  not  sink  the  vessel 
to  her  marks,  the  owner  became  entitled  to  be 
paid  the  advanced  freight  on  1950  tons  at  this 
rate,  lees  3  per  cent,  unless  there  was  some 
condition  preoedent  to  be  performed  before  they 
were  entitled  to  assert  this  claim.  The  appellants, 
as  I  understand,  contended  that  there  was  a  con- 
dition preoedent,  which,  in  fact,  was  not  performed, 
namely  this,  that  all  the  bills  of  lading  should  be 
signed  before  the  advanced  freight  became  payable 
in  Liverpool  in  cash  before  clearing.  All  the  bills 
of  lading  bad  not  been  signed  before  the  ship  sank. 
It  was  admitted,  it  could  not,  upon  the  authorities, 
be  successfully  disputed,  that,  if  the  advanced 
freight  became  payable  under  the  terms  of  the 
charter-party,  the  subsequent  loss  of  the  cargo 
could  not  affect  the  owners'  right  to  that 
freight 

The  provision  in  the  oharter- party  on  whioh 
this  alleged  contention  was  based  is  contained 
in   two  lines   which   run  thus,    "225*.  per 
ton  of  20c  wt.   delivered.    The  freight  to  be 
payable  on  signing   bills  of  lading  less  8  per 
cent,    in  Liverpool  in  cash  before  clearing  " 
If  this  contention  were  sound,  it  would  mean 
that  the  o where  wonld  be  bound  by  the  con- 
tracts with  the  shippers  oontained  in  the  bills 
of  lading  to  carry  to  Archangel  and  there  deliver 
the  goods  shipped  under  all  the  bills  of  lading 
before  they  had  received,  or  were  entitled  to  receive, 
any  portion  of  the  advanced  freight    If  the 
captain  should  refuse  to  start  till  he  had  received 
the  whole  of  the  advanced  freight  he  might 
thereby  break  the  contract  made  with  each  of  the 
shippers.  It  is  scarcely  conceivable  that  business 
men  would  enter  into  snoh  a  contract,  and  it 
certainly  appears  to  me  that  on  the  true  con- 
struction of  the  oharter.  party  they  never  did  so  in 
this  case.   The  words,  "  tbe  freight  to  be  payable 
on  signing  bills  of  lading,"  must  mean,  I  think, 
that  some  kind  of  freight  became  payable  on 
signing  each  bill  of  lading.   It  ooold  not,  of 
course,  be  tbe  entire  advanced  freight,  since  that 
becomes  payable  in  cash  on  clearing,  not  on 
signing  each  bill  of  lading.    Neither  can  the 
clause,  I  think,  mean  that  only  the  portion  of  the 
freight  payable  by  the  shipper  proper  to  he 
appropriated  to  satisfy  the  advanced  freight  is 
to  he  then  paid.   Prima  facte  the  freight  payable 
on  signing  a  bill  of  lading  is  the  freight  the 
shipper,  by  virtue  of  the  bill  of  lading,  becomes 
bound  to  pay.  And  two  provisions  of  the  charter- 
party  make  it  in  my  opinion,  perfectly  clear  that 
this,  which  may  be  called  the  shipper's  freight, 
was  the  freight  which,  according  to  the  terms  of 
tbe  charter-party,  the  owners  were  entitled  to 
receive  on  the  signature,  on  their  behalf,  by  the 
captain  or  other  authorised  agent  of  each  bill  of 
lading. 


The  wharfinger's  receipt,  of  which  a  specimen 
is  printed,  provided  that  the  freight  is  to  oe  paid 
on  delivery  of  the  bill  of  lading,  and  that  the 
receipt  is  to  be  sent  in  along  with  the  bill  of 
lading,  and  a  shipping  uote  is  to  accompany  each 
load  of  goods.    The  freight  here  mentioned  i 
evidently  the  freight  payable  by  the  shipper.  On 
the  front  of  the  bill  of  lading,  a  specimen  of  whioh 
is  given,  is  stamped  the  words  freight  payable  in 
Liverpool,  and  in  the  body  of  the  bill  is  found  the 
clause,  "  Freight  and  charges  for  the  said  goods 
as  per  margin  with  primage  accustomed,  to  be  due 
on  tbe  delivery  of  the  goods  for  shipment  and  to 
be  payable  vessel  lost  or  not  lost  by  the  shippers 
in  Liverpool  before  the  departure  of  the  vessel  at 
shipowner's  option,  and  if  not  so  paid  shipowners 
ana  consignees  to  be  liable  to  the  owners  for  the 
said  freight  and  charges  without  prejudice  to  the 
right  of  lien  therein  after  referred  to."  The  first 
of  the  above-mentioned  provisions  goes  to  show 
that  the  captain  was  to  have  nothing  to  do  with 
the  fixing  of  the  amount  of  the  freight  but  that 
the  freight  mentioned  in  each  bill  of  lading  wan, 
on  the  signing  of  the  bill,  to  be  taken  as  paid  in 
discharge  pro  tanto  of  the  advance  freight,  and 
that  if  the  aggregate  of  these  sums  should  not 
equal  the  entire  advanced  freight  the  balance 
should  be  paid  in  cash. 

The  bill  of  lading  is  to  be  sent  along  with  the 
wharfinger's  receipt  and  a  shipping  note  is  to 
accompany  each  load  of  goods,  and  the  bills  of 
lading  are  to  be  signed  by  the  master  as 
presented  to  him.  There  is  no  stipulation  that 
they  are  all  to  be  presented  to  him  at  the  same 
time.  The  words  suggest  the  contrary.  For 
some  reason,  inscrutable  to  me,  tbe  first  of  the 
above  provisions  is  said  to  be  inapplicable  to  the 
present  case.  I  cannot  concur  in  that.  I  think 
they  are  entirely  applicable  to  it 

The  provisions  run  as  follows:  "The  master 
to  sign  bills  of  lading  as  presented  in  accord- 
ance with  wharfingers  or  mate*'  receipts  at  any 
rate  of  freight  without  prejudice  to  this 
oharter,  but,  should  the  aggregate  not  amount  to 
chartered  rate  of  freight,  difference  to  be  paid  on 
clearing  in  oash." 

The  second  provision  runs  as  follows :  "  The 
owner  or  master  have  an  absolute  charge  and  lien 
on  the  cargo  for  the  security  and  payment  of  all 
freight." 

No  reference  whatever  is  made  in  the  charter 
to  tbe  receipt  by  the  owners  of  only  that  portion 
of  the  freight  payable  by  tbe  shipper  appropriate 
to  tbe  payment  of  the  advanced  freight.  It  would 
be  rather  a  difficult  matter  to  ascertain  what  that 
portion  was,  and  it  is,  I  think,  curtain  that  if  it 
alone  was  meant  to  be  paid,  some  method  would 
have  been  suggested  by  which  to  ascertain  it.  It 
appears  to  me  that  these  clauses  plainly  provide 
that  the  entire  of  the  freight  payable  by  each 
shipper  should  be  paid  or  taken  as  having  been 
paid  to  the  owners  through  their  agents,  the 
captain,  or  other  accredited  agents  against  the 
advance  freight,  and  accounted  for  by  the  owners, 
any  balance  of  the  advance  freight  remaining  un- 
discharged being  paid  in  cash  on  clearing.  No 
condition  precedent  remained  therefore  unper- 
formed by  the  owners  to  disentitle  them  to  this 
advanced  freight  of  111.  5«.  per  ton  on  the  regis- 
tered dead  weight  of  the  ship,  when  once  it  was 
definitely  ascertained,  as  it  admittedly  was  at  sn 
early  stage  of  the  Ioeding,  that  the  provided  cargo 
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would  not  sink  the  ship  to  her  marks.  These 
appear  to  me  to  be  tbe  plain  rights  and  obligations 
of  the  parties  on  the  face  of  the  provisions  of  the 
charter-party,  Any  difficulty  that  has  arisen  is 
due  to  the  fact  that  a  coarse  of  dealing  was 
adopted  different  altogether  from  that  which  the 
terms  of  the  charter- party  wonld  suggest.  The 
appellants  were  themselves  wharfingers  ;  they 
charter  steamers  for  their  trade  but  do  not  own 
any.  When  goods  are  sent  to  their  wharvee  or 
warehouses  for  shipment  they  give  wharfingers' 
receipts.  They  arrange  tbe  freight  with  the 
shipper,  fill  up  the  bill  of  lading,  and  on 
payment  of  this  freight  exchange  the  bill  of 
lading  for  this  receipt.  The  f  reigbt  having  been 
paid  in  advance  is  not  mentioned  in  the  bill  of 
lading  at  all.  The  appellants  then  sign  the  bill  of 
lading  for  the  master.  The  specimen  bill  of  lading 
is  signed  thus  for  the  master,  "  J.  J.  Peters." 
That  is  the  only  contract  the  shippers  have  with 
the  owners.  It  is  not  a  contract  made  between 
tbe  appellants  and  the  shippers.  If  it  were,  why 
sign  tbe  captain's  name  ?  I  concur  with  Bailhache, 
J.  and  the  Court  of  Appeal  in  thinking  that  tbe 
appellants  signed  these  bills  of  lading  and  received 
these  freights  for  and  on  behalf  of  tbe  shipowners. 
I  also  concur  with  tbem  in  thinking  that  the  sum 
of  10.00CZ.  paid  by  the  appellants4whicb  forms  the 
subject  of  the  counter-claim,  was  not  a  loan  but  a 
payment  on  account  of  the  advanced  freight,  and 
that  the  counter-claim  therefore  fails.  In  my 
opinion  tbe  respondents  are  entitled  to  judgment 
as  found  by  the  Court  of  Appeal,  varied  by  sub- 
stituting for  the  sum  of  10251.  lis.  Id.  mentioned 
therein  tbe  sum  of  2861. 13*.  6d.  and  that  subjeot 
thereto  tbe  appeal  be  dismissed  with  coats  hero 
and  below. 

Lord  Parker  or  Waddinqton — I  am  asked 
to  aay  that  Lord  Dunedin  and  Lord  Samner 
concur  in  this  judgment  which  I  am  about  to 
deliver. 

Tbe  question  for  decision  turns  entirely  on  the 
true  construction  of  tbe  agreement  contained  in 
the  oharter  party.  Under  this  agreement,  the 
cargo  is  to  be  delivered  at  Archangel  or  as  near 
thereto  as  the  vessel  may  safely  get,  and  freight  is 
to  be  paid  at  the  rate  of  225*.  per  ton  delivered, 
but  there  is  a  subsequent  clause  nnder  which,  if 
the  cargo  is  not  of  such  a  nature  as  to  load  the 
vessel  to  the  draught  required  the  charterers  are 
to  pay  freight  on  tbe  guaranteed  dead  weight, 
namely,  1950  tons. 

Inasmuoh  as  freight  is  not  as  a  general  rule 
payable  until  it  is  earned,  tbe  freight  under  these 
provisions  would  not  be  payable  whether  at  tbe 
rate  of  225*.  per  ton  delivered,  or  at  the  alterna- 
tive rate  of  225*.  dead  weight  capacity  unless  and 
until  tbe  vessel  had  arrived  at  its  port  of  destina- 
tion and  delivered  the  cargo.  This  event  never 
happened,  the  vessel  having  snnk  in  dock  before 
sailing.  It  is,  however,  quite  a  common  thing  for 
a  charter-party  to  provide  for  advance  payment 
in  respect  of  freight  and  advance  freight,  once  it 
becomes  due,  may  be  recovered,  notwithstanding 
it  is  never  in  fact  earned.  In  the  present  charter- 
party  there  is  a  clause  in  the  following  words  i 
"Tbe  freight  to  be  payable  on  signing  bills  of 
lading  less  3  per  cent  in  Liverpool  in  cash  before 
sailing."  The  effect  of  this  olause  is  either  to 
make  97  per  cent,  of  tbe  freight  payable  in 
advance  leaving  the  remaining  3  per  cent,  to  be 
payable  if  and  when  the  freight  is  earned  or  to 
Vol.  XIV.,  N.S. 


make  the  whole  freight  in  advance,  less  3  per  oent. 
by  way  of  discount  or  commission.  It  is  not  very 
material  whioh  view  is  taken.  In  the  latter  case 
the  result  of  the  freight  (as  opposed  to  advance 
freight)  being  made  payable  on'  delivery  at  the 
port  of  discharge  wonld  be  limited  to  enabling 
the  shipowner  on  weighing  out  the  cargo  to  claim 
freight  on  any  actual  tonnage  in  respect  of  which 
advance  freight  owing  to  mistake  or  otherwise 
had  not  already  been  paid. 

Tbe  real  difficulty  is  to  determine  the  effect 
of  tbe  words  "payable  on  signing  bills  of 
lading."  They  may,  as  the  appellants  contend, 
mean  that  advance  froight  is  only  payable  when 
the  master  has  signed  bills  of  lading  covering  tbe 
whole  cargo.  If  this  be  the  true  construction  no 
advance  freight  ever  became  payable,  the  loading 
being  incomplete  when  the  vessel  eank.  On  the 
other  band  they  may  mean,  as  tbe  respondents 
contend,  that  as  and  when  each  bill  of  fading  ia 
signed  an  appropriate  part  of  tbe  freight  becomes 
payable  in  respect  of  the  goods  covered  by  such 

In  support  of  the  former  construction,  stress 
was  rightly  laid  on  the  following  consideration, 
Primd  facte,  no  doubt,  tbe  freight  is  fixed  by 
reference  to  the  actual  weight  of  the  cargo,  and 
it  would  be  simple  enough  to  weigh  the  goods  put 
on  board  and  to  arrive  at  the  proper  proportion 
of  the  advance  freight  payable  in  respect  of  the 
goods  covered  by  each  bill  of  lading  by  taking 
225a.  per  ton  of  the  actual  weight  of  such  goods. 
Bat  the  possibility  of  measurement  (as  opposed 
to  weight)  cargo  is  clearly  contemplated,  and  if 
measurement  cargo  so  predominates  that  the 
vessel  is  not  down  to  her  marks,  the  freight  is 
to  be  calculated  not  on  the  actual  weight  of 
the  cargo  but  on  the  dead  weight  capacity  of 
tbe  vessel.  Obviously,  it  is  impossible  to  say 
whether  a  vessel  will  be  loaded  down  to  her 
marks  until  the  whole  or  a  large  portion  of  the 
cargo  is  on  board  or  otherwise  ascertained. 
When,  therefore,  the  first  bill  of  lading  comes  to 
be  signed  the  parties  wonld  not  know  whether  tbe 
advance  freight  was  to  be  calculated  on  the  actual 
weight  of  the  cargo  to  be  shipped  or  on  the  dead 
weight  capacity  of  the  vessel.  Tbey  could  not 
therefore  arrive  at  the  proper  sum  to  be  paid  by 
way  of  advance  freight  on  the  goods  covered  by 
the  bill.  This,  it  is  argued,  points  strongly 
in  favour  of  a  construction  which  would  not 
make  any  advanoe  freight  payable  until  the 
loading  was  complete  and  all  the  bills  of  lading 
signed. 

On  the  other  hand,  the  following  considerations 
appear  to  be  material.  It  is  contemplated  that 
the  bills  of  lading  will  be  in  the  form  usually 
adopted  by  the  charterers,  according  to  which  the 
bill  of  lading  freight  will  be  payable  on  shipment. 
Tbe  master  is  by  the  charter-party  bound  to  sign 
bills  of  lading  as  and  when  presented  at  any  rate 
of  freight.  In  doing  so  he  will  enter  into  a  sepa- 
rate contract  of  carriage  with  the  individual  ship- 
per and  will  lose  any  lien  he  would  have  under  the 
charter-party  for  toe  chartered  freight  without 
obtaining  any  substituted  lien  for  the  bill  of  lading 
freights  which  have  been  paid  on  shipment  It  is 
therefore  reasonable  to  expect  that  on  tbe  signing 
of  each  bill  he  will  at  any  rate  get  the  advance 
chartered  freight  attributable  to  the  goods  covered 
by  tbe  bill.  This  freight  may  possibly  be  in- 
creased by  events  which  happen  subsequently,  but 
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it  mast  in  any  event  amount  to  225$.  on  the  actual 
weight  of  the  goods  covered  by  the  bill.  If  it 
torni  out  afterwards  that  the  chartered  freight 
falls  to  be  calculated  on  the  dead  weight  capacity 
of  the  Teasel  the  owners  mast,  it  is  true,  look  to 
the  charterers  for  the  difference;  bat  this  is  a 
small  matter  compared  with  having  to  rely  on 
their  personal  remedy  against  the  charterers  for 
the  whole  advance  freight. 

It  appears  to  me  that  the  eolation  of  these 
difficulties  lies  in  the  coarse  of  business  which  is 
evidently  contemplated.  The  charter-party  con- 
tains a  provision  that  if  the  bill  of  lading  freights 
do  not  amount  in  the  aggregate  to  the  chartered 
rate  of  freight  the  difference  is  to  be  paid  on 
clearing  in  cash.  This  contemplates  that  the  bill 
of  lading  freights  will  in  the  first  instance  be 
received  on  behalf  of  the  ship  and  accounted  for 
before  the  ship  sails,  any  balance  being  paid  by 
or  to  the  charterers  to  or  by  the  shipowners  as 
the  case  may  require.  If  this  oourse  of  business 
were  followed,  the  difficulty  of  ascertaining  the 
sd ranee  freight  payable  as  each  bill  of  lading 
was  signed  would  be  unimportant,  nor  would  it 
oe  very  material  that  in  signing  the  bill  the 
master  was  abandoning  his  lien  on  the  goods 
comprised  in  the  bill.  He  would  get  the  security 
of  the  bill  of  lading  freights  instead.  The  fact 
that  under  the  charter-party  the  master  might 
have  been  required  to  sign  bills  even  when  the 
freights  were  purely  nominal  does  not  really 
affect  this  point,  for  it  is  quite  clear  that  no  oue 
was  contemplating  the  Bhip  being  loaded  with 
charterers'  own  merchandise  or  carrying  the 
m'rnhaodise  of  third  parties  otherwise  than  at 
fall  freights. 

I  agree,  therefore,  with  Bailhache,  J.  and  the 
Court  of  Appeal  in  thinking  that  as  and  when 
each  bill  of  lading  was  signed  a  proportional 
part  of  the  advance  freight  became  payable  and 
can,  notwithstanding  the  vessel  was  sunk  in  dock, 
be  now  recovered  by  the  shipo 


still  remains  the  difficulty  of  arriving  at 
the  exact  amount  which  the  respondents  are 
entitled  to  recover  on  this  footing.  When  the 
vessel  sank  1430  tons  of  cargo  had  been  shipped, 
of  which  1300  tons  were  covered  by  bills  of  lading 
then  or  subsequently  signed.  There  were  130 
tons  on  board  for  which  no  bills  of  lading  were 
signed  because  the  shippers  never  paid  the  bill 
of  lading  freights.  No  point  as  to  this  was  made 
in  argument  It  was  assumed  that  the  appel- 
lants, as  agents  for  the  master,  might  have  signed 
bills  for  all  the  cargo  on  board,  and  that  their 
failure  to  do  so  ought  not  to  prejudice  the 
respondents.  The  remaining  cargo,  consisting 
of  94  tons,  was  ascertained  and  ready  for 
shipment  It  was  already  dear  that  the 
chartered  freight  fell  to  be  calculated  on  the 
dead  weight  capacity  of  the  vessel.  The  chartered 
freight  was  therefore,  in  the  events -which  had 
happened,  1950  times  225*.  This  amounts  to 
21,0372. 10s.  The  advance  freight  would  be  this 
sum  less  3  per  cent.,  i.e.,  21,2792.  7s.  7d.  The 
problem  is  to  apportion  this  Bum  between  the 
goods  for  which  bills  of  lading  were  or  might 
have  been  signed  and  the  remaining  cargo.  The 
first  question  is  as  to  the  basis  on  which  the  ap- 
portionment is  to  be  made.  There  appear  to  be 
only  two  possible  bases.  The  first  and  most  ob- 
baeis  is  that  of  actual  tonnage.   On  this 


the  21,2791.  7s.  7d.  must  be  divided  in  the 
proportion  which  the  1430  tons  on  board  bears 
to  the  remaining  94  tons,  and  the  respondent* 
would  be  entitled  to  recover  the  amount  attri- 
butable to  the  1430  tons  less  the  10,000/.  they 
have  paid  on  account 

The  second  possible  basis  of  apportionment 
is  what  I  may  call  the  conventional  tonnage 
basis.  The  freight  being  calculated  on  the  dead 
weight  capacity  of  the  vessel,  it  would  appear 
Teasunable  to  carry  out  the  apportionment  on  the 
basis  suggested  by  Bailhache,  J.  He  appears  to 
have  taken  weight  cargo  at  the  actual  weight  and 
reduced  measurement  cargo  to  tons  at  the  con- 
ventional rate  of  1  ton  to  40  oubio  feet,  a  rate 
which  was  accepted  as  appropriate  to  the  circum- 
stances of  the  case.  Unfortunately,  he  did  not, 
as  he  ought  to  have  done,  reduce  the  94  tons  to 
conventional  tonnage  in  the  same  way  and  then 
apportion  the  actual  advanoe  freight  of  21,2792. 
7s.  7d.  on  that  basis.  He  gave  judgment 
for  225s.  on  the  conventional  tonnage  of  the 
goods  on  board  less  3  per  cent,  the  result 
being  that  the  respondents  recovered  considerably 
more  than  they  could  have  recovered  if  the  total 
advance  freight  of  21,2792. 7s.  Id.  had  been  actually 
due  and  there  were  no  case  for  apportionment  at 
all.  The  Court  of  Appeal  recognised  this  error 
and  endeavoured  to  correct  it  but  apparently  on 
the  footing  of  an  apportionment  by  reference  to 
actual  and  not  conventional  tonnage.  They  first 
reduced  the  amount  for  which  judgment  had  been 
given  to  the  amount  whioh  could  have  been  recover- 
able if  the  whole  advanoe  freight  had  become 
actually  due,  and  then  made  a  further  deduction 
of  225s.  per  ton  on  the.94  tons  not  yet  shipped,  lose 
3  per  cent  But  why  a  deduction  of  225s.  ptr  ton 
instead  of  the  proper  proportion  of  the  total  ad- 
vanoe freight  attnbu table  to  these  94  tons P 

I  have  come  to  the  conclusion  that  the  appor- 
tionment ought  to  be  made  on  the  actual  and  not 
on  the  conventional  tonnage.  On  this  footing,  as 
I  work  out  the  figures,  the  respondents  are  entitled 
to  the  21,279*.  7s.  Id.  less  13122.  9s.  6d.  The  Court 
of  Appeal  gave  them  this  sum  less  10252.  16s. 
only.  They  hsve  therefore  obtained  judg- 
ment for  2862.  13s.  64.  more  than  was  due  to 
them.  This  must  be  set  right,  bat  ought  not 
to  affect  the  costs  of  the  appeal,  which  bee 
substantially  tailed,  and  should  be  dismissed  with 
costs. 

Lord  Fabmoob.— On  the  19th  Nov.  1915  the 
appellants  chartered  from  the  respondents  the 
steamship  Coonagh  for  a  voyage  from  Liverpool 
to  Archangel.  Before  the  loading  was  completed 
the  Coonagh  caught  fire  in  the  dock  at  Liverpool 
and  sank  in  the  dock,  sustaining  such  damage 
that  the  cargo  had  to  be  discharged 
vessel  had  to  undergo  extensive  repain 
voyage  was  treated  as  abandoned,  and  none  of 
the  cargo  has  been  carried  by  the  respondents  to 
Archangel.  At  the  time  of  the  accident  about 
1430  tons  of  cargo'  were  on  board  the  steamer 
and  there  were  40  tons  on  the  quay  and  54  tons 
in  railway  waggons  alongside  the  quay  remain- 
ing for  shipment  to  complete  the  cargo.  No 
bills  of  lading  bad  been  signed  by  the  master 
of  the  shin  before  the  accident,  but  163  bills  of 
lading  had  been  signed  "for  the  master,  J.  J. 
Peters,"  J.  J.  Peters  being  a  director  of  the 
appellants'  company,  The  ship  was  chartered 
for  use  as  a  general  ship,  and  the  question  for 
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debate  in  the  appeal  depends  upon  the  construc- 
tion of  the  charter-party. 

The  charter-party  provides  that "  Should  cargo 
not  be  of  a  nature  to  load  steamer  to  draught 
required,  charterers  to  pay  freight  on  guaranteed 
dead  weight."  The  cargo  was,  in  fact,  not  of  a 
nature  to  load  steamer  to  the  draught  required, 
a.nd  consequently  this  provision  becomes  operative. 
The  guaranteed  dead  weight  was  1950  tons.  The 
first  question  which  arises  is  whether  the  freight 
had  become  payable  at  the  time  of  the  accident, 
and  this  depends  upon  a  term  of  the  charter- 
party,  "  the  freight  to  he  payable  on  signed  bills 
of  lading,  less  3  per  cent,  in  Liverpool  in  cash 
before  sailing."  It  was  argued  on  behalf  of  the 
appellants  that  freight  had  not  become  payable 
until  all  the  bills  of  lading  had  been  signed, 
and  that,  aa  this  event  had  not  happened,  the 
liability  of  the  respondents  to  pay  freight  had 
not  anaen  at  the  time  of  the  accident.  This 
argument  was  founded  on  the  statement  that 
estimated  freight  or  advance  freight  implied 
a  lump  sum,  and  that  such  sum  could  not 
be  ascertained  until  after  all  the  bills  of 
lading  had  been  signed.  1  am  not  prepared  to 
absent  to  this  general  proposition.  In  my  opinion 
the  natural  meaning  of  the  charter-party  is  that 
the  freight  is  payable  distributively  as  bills  of 
lading  are  signed.  There  is  no  maritime  law  or 
custom  which  imports  into  this  term  of  the  con- 
tract between  the  charterer  and  the  shipowner 
any  generally  understood  specialised  interpreta- 
tion other  than  that  which  the  words  naturally 
bear.  There  was  a  suggestion  of  difficulty  in 
carrying  ont  the  bargain  owing  to  a  considerable 
portion  of  the  cargo  being  shipped  on  the  basis 
of  measurement,  out  it  does  not  appear  that 
any  difficulty  did  in  fact  ariBe,  and  in  any  case 
it  would  be  a  matter  of  business  adjustment. 
Whether  this  be  so  or  not,  the  nature  of  the 
bargain  must  be  determined  by  the  terms  of  the 
charter-party. 

Assuming  that  freight  has  become  due,  I  agree 
that  the  amount  should  be  calculated  on  the 
principle  expressed  by  Swinfen  Eddy,  L.J.  and 
approved  by  other  members  of  the  Court  of 
Appeal.  In  my  opinion,  however,  in  the  appli- 
cation of  this  principle,  a  sufficient  deduction  has 
not  been  mace  in  respect  of  the  40  tons  on  the 
quay  and  the  54  tons  on  the  railway  waggons, 
which  had  not  been  loaded.  If  this  tonnage  had 
been  loaded,  the  total  amount  whioh  the  ship 
could  have  carried  would  havo  been  1524  tons. 
The  freight  payable  would  then  have  been  1950 
tons  x  111.  5s.  less  3  per  cent,  or  21,2791.  Is.  7d. 
On  this  basis  the  actual  payment  for  freight  per 
ton  would  be  21,279/.  7s.  7d.  divided  by  1524, 
which  works  out  at  a  figure  of  131.  19*.  3J.  per 
ton,  and  the  deduction  to  be  made  in  respect  of 
94  tons  on  the  quay  and  railway  waggons  should 
be  made  at  this  rate,  and  not  at  the  rate  of  1 11.  5i. 
per  ton.  The  result  is  that  the  amount  for  which 
judgment  ba«  boon  entered  is  in  excess  to  the 
amount  by  2867.  13*.  ikl.,  and  that  it  obould  bo 
reduced  by  this  amount. 

Subject  to  this  correction  in  tho  amount  of  the 
judgment,  the  appeal  ehould  be  dismissed  with 
costs. 

Solicitors :  for  the  appellants,  Lightbound, 
Oicen.aod  Oo. ;  for  the  respondents,  Alfred  Bright 
and  Sons,  for  Batuon,  warr,  and  Wimihuni, 
Liverpool. 


March  19,  21,  25,  and  April  25. 1918. 

(Before  the  Lord  Oha.ncblx.ok  (Lord  Finlay), 
Lords  Atkinson,  Shaw,  and  Wbbnbubt.) 

New  Zbaland  Shipping  Company  Limited 
o.  SociKTfe  dbs  Atblibbb  bt  Ohantibbb  db 
Fbancb.  (a) 

ON  APPBAL   PROM   THB   COUBT  OP  APPBAL  IN 
ENGLAND. 

Contract — Shipbuilding — Contract  to  become  u  void'* 
if  builder  unable  to  deliver — War — Non-delivery 
of  ship— Action  to  enforce  contract  by  purchaser. 

The  defendants  agreed  by  a  contract  of  the  6th  March 
1913  to  build  a  steamer  for  the  plaintiffs.  By 
clause  6 :  '*  The  said  steamer,  unless  the  con- 
struction thereof  shall  be  delayed  by  fire,  strike,  or 
lock-out.  or  any  other  unpr even  table  cause  .  .  . 
shall  be  completed  ready  for  trial  by  the  20th  Oct. 
1914."  By  agreement  the  date  of  completion  teas 
subsequently  extended  to  the  30/A  Jan.  1916.  By 
clause  12  :  "  In  case  the  builders  become  bankrupt 
or  insolvent  or  fail  or  be  unable  to  deliver  the 
steamer  within  eight  months  from  the  dale  agreed  by 
tk*s  contract,  thereupon  the  contract  shall  become 
void,  and  all  moneys  paid  by  the  purchasers  shall 
be  repaid  to  them  with  interest  at  5  per  cent. 
.  .  .  except  only  in  the  event  of  France  becoming 
engaged  in  a  European  uar,  tvhen  the  above  limit 
of  eight  months  shall  be  extended  equal  to  the 
duration  of  the  said  war,  but  in  no  case  to  exceed 
eighteen  months  in  all." 

The  bttiliers  contendeil  (hat  in  the  events  which  had 
happened  the  clause  became  operative  on  the  30th 
July  1916,  and  the  contract  then  became  void.  The 
purchasers  claimed  the  ship  or  damages  for  non- 
delivery, and  contended  (inter  aha)  that  the 
builders  were  not  entitled  to  say  the  contract  loas 
void,  but  that  it  was  only  voidable  at  the  pur- 
chasers* option. 

Held,  that  clause  12  became  operative  on  the  30 ih 
July  1916,  and  as  the  inability  to  perform  the 
contract  was  not  due  to  any  default  of  the  defen- 
dants, the  contract  was  void  except  for  the  repay- 
ment of  the  money  already  paid  by  the  plaintiffs, 
and  was  not  merely  voidable  at  their  option. 

Decision  of  the  Court  of  Appeal  (14  i4«j*  Mar.  f/aw 
Cas.  108 ;  117  L.  T.  Rep.  71;  (1917)  2  K.  B.  717) 


Appeal  by  the  appellants,  the  claimants  in  an 
arbitration,  from  an  order  of  the  Court  of  Appeal 
(reported  14  Asp.  Mar.  Law  Cas.  108;  117  L.T. 
Rep.  71 ;  (1917)  2  K.  B  717)  affirming  the  decision 
of  Bailhache,  J  ,  by  which  certain  questions  sub- 
mitted for  the  opinion  of  the  court  in  an  award  in 
the  form  of  a  speoial  case  were  answered  in 
favour  of  the  respondents. 

The  disputes  between  the  parties  arose  under  a 
contract  made  between  the  appellants  as  pur- 
chasers and  the  respondents  as  builders,  whereby 
the  latter  agreed  to  construct  for  the  appellants  a 
steamer  on  the  terms  and  conditions  therein 
mentioned. 

Lech,  K.(J.  and  8imcy  for  thu  appellants. 

Douglas  Hogg,  K.C.,  Barringlon-Ward,  and 
Captain  Jacques  Quartier,  E.M.A.,  Frenoh  army, 
for,  the  respondents. 

The  House,  having  taken  time,  dismissed  the 
appeal. 


(a) 


by  W.  E.  Bsui,  Esq..  Burtek*-*4-L*w. 

Digitized  by  Google 


292 


H.L.]  New  Zealand  Bhippihg  Co.  v.  Socuae  una  Ate  lie  bs  ex  Uuantieeh  di  Feamoe.  |  H.L. 


The  Lord  Cuaecillok  (Lord  Finlay).— This 
is  an  appeal  from  the  decision  of  Baiibaohe,  J. 
upon  an  award  stated  in  the  form  of  a  special 
case  for  the  opinion  of  the  court 

The  appellants  agreed  to  purchase  from  the 
respondents  a  steamship  to  be  constructed  for 
them  by  the  respondents  in  terms  of  a  contract 
dated  the  6th  March  1913.  The  price  wu  to  be 
£98,450,  payable  by  instalments.  The  olauses 
material  for  the  purpose  of  this  appeal  are  set  out 
in  the  speoial  case,  and  are  as  follows  : — 

5.  Tho  said  stesmsr,  unless  the  construction  thereof 
shall  be  delayed  by  are,  strike,  or  look-out  of  workmen, 
or  any  other  unpresentable  cause  beyoad  the  oontrol  of 
the  builders  (in  which  case  a  fair  proportionate  extension 
of  time  shall  be  allowi-d),  shall  bo  completed  ready  for 
trial  by  the  30th  Oct.  1914  and  delivered  afloat  as  usual 
in  the  port  of  Dunkirk  free  of  dock  and  other  dues  aa 
Boon  as  tuch  trial  has  been  completed  to  the  satisfaction 
of  the  purchasers  or  their  representatives. 

7.  In  the  event  of  the  said  vessel  not  being  completed 
and  ready  for  trial  on  or  before  the  30th  Oct  1914  .  .  . 
the  builders  undertake  to  pay  the  purchasora  as  liqui* 
dattd  damages  tho  turn  of  101.  per  working  day  for  each 
working  day  daring  which  each  delivery  may  be  delayed 
beyond  the  30th  Oct.  1914  unless  each  delay  is  due  to 
any  of  the  canst*  specified  in  olauio  5  bertot.   .    .  . 

12.  In  oaae  the  builder  become  bankrupt  or  insolvent, 
or  shall  fail  or  be  unable  to  deliver  the  steamer  within 
eif?ht  months  from  the  date  agreed  by  this  contract, 
thereupon  this  contract  shall  become  void,  and  all 
money  paid  by  tho  purchasers  shall  be  repaid  to  them 
with  interest  accrued  thereupon  at  5  per  oent.,  and  that 
without  being  necessary  for  the  purchasers  to  take  any 
legal  action  for  the  recovery  of  this  money.  The  builders 
will  bsnd  to  the  purchasers  the  pruarantoe  of  a  bank, 
who  will  undertake  to  repay  this  money  in  the  cvont  of 
its  becoming  due,  aa  stated  above.  Except  only  In  the 
event  of  France  becoming  engaged  ia  a  European  war, 
thon  the  sbovs  limit  >f  eight  months  shall  be  extended 
equal  to  the  duration  of  the  said  war,  but  in  no  cues  to 
exceed  eighteen  months  in  al). 

The  date  30th  Jan.  1915  was  subsequently  sub- 
stituted  in  the  contract  for  the  80th  Oct.  1914  as 
the  date  by  which  the  vessel  was  bo  be  completed 
ready  for  trial. 

The  vessel  was  in  oourBe  of  construction  when 
on  the  2nd  Aug.  1914  France  became  engaged  in 
the  present  European  war.  It  is  found  as  a  fact 
in  the  epeoial  case  tbat  the  builders  were  pre- 
vented by  unpresentable  causes  beyond  their 
control  within  the  meaning  of  clause  5  from 
completing  the  vessel  ready  for  trial  by  the 
30th  Jan.  1915,  and  bad  ever  since  been  prevented 
by  the  Bame  causes. 

It  was  contended  by  the  respondents  (the 
builders)  that  the  eighteen  months  mentioned 
in  clause  12  began  to  run  on  the  30th  Jan.  1915, 
and  therefore  expiiod  on  the  30th  July  1916, 
while  the  appellants  (the  building  owners)  con- 
tended that  the  eighteen  months  would  not  begin 
to  run  until  the  builders  were  in  default  on  the 
expiry  of  the  extension  of  time  allowed  by  clause  5 
in  case  of  delay  caused  by  unpresentable  causes. 

It  was  further  contended  by  the  respondents 
that  in  the  events  which  have  happened  the 
contract  became  void  on  the  30th  July,  1916, 
while  the  appellants  contended  that  on  the  true 
construction  of  clause  12  it  was  voidable  at  their 
option  only. 

The  umpire  decided  by  his  award  that  the 
eighteen  months  expired  on  the  30th  July  1916, 
and  that  the  builders,  in  the  events  which  have 
happened,  are  entitled  to  treat  the  contract  as 


null  and  void.  The  questions  for  the  opinion  of 
the  court  sre  whether  his  decision  on  these  two 
points  was  right.  Bail h ache,  J.  held  that  the 
umpire  was  right  upon  both  points,  and  the 
Court  of  Appeal  took  the  same  view.  I  agree 
with  the  courts  below  in  thinking  that  the  umpire 
wus  right  on  both  points. 

The  first  point  appears  to  me  to  be  very  clear. 
The  words,  "  the  date  agreed  by  this  contract,"  in 
clause  12  (or  ai  in  the  French  version, "la  date 
de  livraison  fix6s  par  oe  contrat"),  denote  in  my 
opinion  the  30th  Jan.  1915.  That  is  the  only 
date  specified  for  completion  in  the  contract  It 
is  true  tbat  an  extension  of  time  beyond  that  date 
is  provided  for  by  olause  5  in  the  case  of  deJay 
dne  to  fire,  strikes,  or  lock-outs  of  workmen,  or  any 
other  unpreventable  cause  beyond  the  control  of 
the  builders,  in  which  case  a  fair  proportionate 
extension  of  time  was  to  be  allowed.  Bat  neither 
in  the  English  nor  in  the  Frenoh  version  do  the 
words  of  olause  12  appear  to  be  apt  to  denote  the 
expiration  of  the  extension  to  be  allowed  in 
respect  of  such  unavoidable  delay.  Clause  5 
fixes  no  date  for  the  expiry  of  the  extension,  but 
provides  that  the  extension  is  to  end  when  the 
cause  of  delay  ceases  to  operate.  The  date 
mentioned  in  clause  12  as  that  for  which  the 
eight  months  or  eighteen  months  were  to  run  is 
obvio-jsly  that  specified  in  olause  5,  namely,  the 
30th  Jan.  1915. 

Upon  the  second  point  I  also  agree  with  the 
umpife  and  with  the  courts  below. 

It  appears  from  the  factB  found  on  the  special 
case  that  the  builder  was  in  no  degree  responsible 
for  the  delay  which  took  place  in  completion,  and 
tbat  it  was  due  entirely  to  causes  beyond  hie 
control  covered  by  clause  5  in  the  contract. 
Under  these  ciroumstances  I  think  that  the 
builder  is  entitled  to  say  that  under  olause  12  the 


contract  became  void  when  the  eigbtee: 
expired.  Clause  12  deals  with  four  different 
cases:  (a)  bankruptcy  of  the  builder;  (6)  in- 
solvency of  the  builder ;  (c)  failure  of  the  builder 
to  deliver ;  (d)  inability  of  the  builder  to  deliver. 
It  seeme  to  mo  clear  that  the  builder  could  not 
claim  tbat  the  contract  was  void  in  consequence 
of  his  own  bankruptcy  or  insolvency,  as  for  this 
he  would  be,  as  between  himself  and  the  building; 
owners,  responsible,  even  if  the  bankruptcy  or 
insolvency  were  entirely  due  to  unavoidable  mis- 
fortune. Nor  could  the  builder  claim  to  treat 
the  contract  as  void  in  case  of  his  failure  to 
deliver  (the  word  used  in  the  French  version  is 
"  re/us  "),  and  a  breach  of  contract,  whether  by 
actual  refusal  or  omission  to  perform,  cannot 
confer  any  right  upon  the  person  in  default.  The 
fourth  case  provided  for  in  inability  (in  the 
French  the  word  used  is  **  impouibilUi  and 
might  be  due  to  failure  on  the  part  of  the  builder 
to  proceed  with  the  construction  with  due  dili- 
geuoe,  in  which  case  the  builder  could  not  claim 
release  from  the  contract  under  this  clause 
On  the  other  hand,  tho  inability  may  have 
been  the  result  of  csUbes  beyond  the  control  of 
the  builder,  for  which  he  is  not,  under  the  terms 
of  the  oontrect,  to  be  held  liable. 

It  is  a  principle  of  law  that  no  one  can  in  such 
case  take  advantage  of  the  existence  of  a  state  of 
things  which  he  himself  produced.  This  is  illus- 
ti  ated  by  the  case  of  Roberts  v.  Wyatt  (2.  Taunt 
208).  There  the  plaintiff  had  purchased  au  estate 
aud  it  was  provided  in  the  contract  that  the  vendor 
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should  make  out  a  good  title  and  on  or  before  the 
21st  December  1808,  on  receiving  from  the  plain* 
tiff  the  purchase- money,  execute  a  legal  convey, 
anoe  of  the  fee  simple.  There  was  a  proviso  that 
M  in  case  the  vendors  could  not  deduce  a  good  and 
marketable  title  each  as  the  purchaser  or  his 
counsel  should  approve  or  if  the  purchaser  should 
not  pay  the  purchase  money  on  the  appointed  day, 
the  agreement  should  be  entirely  void."  An 
abstract  was  sent  to  the  plaintiff  by  the  defendant, 
who  was  the  vendor's  solicitor.  The  abstract  was 
sent  baok  to  the  defendant  for  the  purpose  of 
having  the  title  cleared  np.  The  defendant  said 
that  the  objections  to  the  title  could  not  be  met 
and  refused  to  return  the  abstract,  claiming  that 
the  contract  was  void  under  the  proviso.  Sir 
James  Mansfield,  Chief  Justice,  in  the. course  of 
his  judgment  said :  "  Something  has  been  argued 
on  the  construction  of  the  proviso  that  in  cise  the 
vendor  oould  not  make  a  title,  the  contract  should 
be  void.  But  in  order  to  adapt  that  defence  to 
the  present  oase,  the  argument  must  be,  that  if  the 
defendant  says  he  cannot  answer  the  objections,  it 
shall  be  absolutely  void  at  the  choice  of  either 
party.  But  that  is  not  so  ;  tho  meaning  is,  that 
if  the  seller  cannot  make  a  good  title  by  the  time 
mentioned,  the  contract  shall  be  void  as  against 
him,  and  the  plaintiff  has  a  right  to  be  off  his 
bargain.  So  a  contra  if  the  plaintiff  does  not  pay 
the  money,  the  defendant  may  avoid  the  contract ; 
but  the  plaintiff  cannot  say,  I  am  not  ready  with 
my  money,  therefore  I  will  avoid  the  contract ;  nor 
can  the  seller  say,  my  title  is  not  good,  therefore, 
I  shall  be  off.  And  the  word  is  '  if  they  cannot 
make,'  so  it  must  appear  by  sufficient  proof,  that 
they  cannot  make  a  title." 

Lord  EUenborough  in  BeaU  v.  Farr  (6  M.  &  S. 
121,  at  p.  124)  applied  the  same  principle  to  a  case 
in  which  it  was  alleged  that  a  lease  became  void 
by  the  failure  of  the  lessee  to  pay  the  rent.  I 
may  quote  the  following  sentences  from  his  judg- 
ment: "  In  this  case,  as  to  this  proviso,  it  would 
be  contrary  to  an  universal  principle  of  law,  that 
a  party  shall  never  take  advantage  of  his  own 
wrong.  If  we  were  to  hold  that  a  lease  which  in 
terms  ie  a  lease  for  twelve  years  should  be 
a  lease  determinable  at  the  will  and  pleasure 
of  the  lessee  i  and  that  a  lessee  by  not  paving  his 
rent  should  be  at  liberty  to  say  that  the  lease 
is  void.  On  this  principle,  even  if  it  were  not 
borne  out  so  strongly  as  it  is  by  the  current  of 
authorities,  it  would  be  sufficient  to  hold  that 
the  lease  was  only  void  as  against  the  lessee,  not 
against  the  lessor.  In  Co.  Litt.  2066  it  is  laid 
down :  '  If  a  man  make  a  feoffment  in  fee,  upon 
condition  that  the  feoffee  shall  re-infeoff  him  be- 
fore such  a  day,  and  before  the  day  the  feoffor 
disseise  the  feoffee  and  hold  him  out  by  force 
until  the  day  be  past,  the  estate  of  the  feoffee  is 
absolute;  for  the  feoffor  is  the  cause  wherefore 
the  condition  cannot  be  performed,  and  therefore 
shall  never  take  advantage  for  non-performance 
thereof.  Ami  so  it  is  if  A.  bo  bound  to  \>.  that 
J.  S.  shall  marry  June  (J.  beforu  such  a  day,  and 
before  the  day  B.  marry  with  Jane,  he  shall  never 
take  advantage  of  the  bond,  for  that  he  himself 
is  the  means  that  the  condition  could  uever  bo 

ferformed.'  And  this  is  regularly  true  in  all  oases, 
f  that  be  a  principal  of  law,  that  a  party  shall 
not  take  advantage  of  his  own  wrong,  then  a  lessee 
shall  not  avail  himself  of  bis  own  act  to  vacate  bis 


If  it  has  been  the  oase  here  that  the  builder 
was  (to  use  Lord  Coke's  language)  "  himself  the 
mean  "  that  the  vessel  was  not  completed  within 
the  eighteen  months,  he  oould  not  claim  that  the 
contract  had  thereby  become  void.  But,  as  the 
umpire  has  found,  the  non-completion  was  not  in 
any  way  brought  about  by  the  builder,  but  was  the 
result  of  causes  for  whioh  under  the  contract  he 
is  not  responsible. 

Questions  of  this  sort  have  often  arisen  in  case 
of  provisions  that  a  lease  should  be  void  on  non- 
pay  men  t  of  rent  or  non  performance  of  covenants 
by  the  lessee.  It  has  always  been  held  that  the 
lessee  oould  not  take  advantage  of  his  own  sot  or 
default  to  avoid  the  lease,  and  the  expression 
generally  employed  has  been  that  snoh  proviso 
makes  the  lease  voidable  by  the  lessor,  or  void  at 
the  option  of  the  lessor.  The  decisions  on  the 
point  are  uniform  and  are  really  illustrations  of 
the  very  old  principle  hud  down  by  Lord  Coke, 
that  a  man  shall  not  be  allowed  to  take  advantage 
of  a  condition  which  he  himself  brought  about. 
In  the  present  case  the  builder  was  in  no  way  re- 
sponsible for  the  non-completion  within  eighteen 
mouths,  and  there  is  no  reason  why  clause  12 
should  not  be  interpreted  according  to  the  natural 
meaning  of  the  words  so  as  to  render  the  contract 
void. 

For  these  reasons  I  agree  with  the  decision  of 
the  Court  of  Appeal  and  think  that  this  appeal 
should  be  dismissed  with  costs. 

Lord  At  k  in  son. — I  cannot  but  think  that  the 
contest  in  this  oase  is,  upon  the  main  point,  very 
much  a  contest  about  names. 

It  is  undoubtedly  oompetent  for  the  two  parties 
to  a  contract  to  stipulate  by  a  clause  in  it  that 
the  contract  shall  be  void  upon  the  happening  of 
an  event  over  whioh  neither  of  the  parties  shall 
have  any  control,  cannot  bring  about,  prevent  or 
retard.  For  instance  they  may  stipulate  that  if 
rain  should  fall  on  the  30th  day  after  the 
date  of  the  contract,  the  contraot  should  be  void. 
Then  if  rain  did  fall  on  that  date  the  contract 
would  be  put  an  end  to  by  this  event,  whether  the 

Sarties  so  desire  or  not.  Of  oourse  they  might 
uring  the  currency  of  the  contract  rescind  it  and 
enter  into  a  new  one,  or  on  its  avoidance 
immediately  enter  into  a  new  contract. 

But  if  the  stipulation  be  that  the  contract 
shall  be  void  on  the  happening  of  an  event  which 
one  or  either  of  them  can  by  his  own  act  or 
omission  bring  about,  then  the  party,  who  by  his 
own  act  or  omission  brings  about  that  event, 
cannot  be  permitted  either  to  insist  upon  the 
stipulation  himself,  or  to  compel  the  other  party, 
who  is  blameless,  to  insist  upon  it,  because  to 
permit  the  blameable  party  to  do  either  would  be 
to  permit  him  to  take  advantage  of  his  own 
wrong,  in  the  one  case  directly,  and  in  the  other 
cose  indirectly  in  a  round-about  way,  but  in  either 
way  putting  an  end  to  the  contract. 

The  application  to  contracts  such  as  these  of  the 
principle  that  a  man  shall  not  be  permitted  to  take 
udvunUgu  uf  his  own  wrong  thuu  necessarily 
leaves  to  tho  blameless  party  an  option  whether 
he  will  or  will  not  insist  on  the  stipulation  that 
the  contract  shall  be  void  on  the  happening  of 
the  named  event  To  deprive  him  of  that  option 
would  be  but  to  effectuate  the  purpose  o  f  the 
blameable  party.  When  this  option  is  left  to  the 
blameless  party  it  is  said  that  the  contraot  is 
voidable,  but  that  is  only  another  way  of  saying 
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that  the  blameable  party  cannot  have  the  contract 
made  Toid  himself,  cannot  force  the  other  party 
to  do  so,  and  cannot  deprive  the  latter  of  his 
right  to  do  SO. 

Of  coarse  the  parties  may  expressly  or  im- 
pliedly stipulate  that  this  contract  shall  be  void- 
able at  the  option  of  any  party  to  it.  I  am  not 
dealing  with  such  a  oase  as  that.  It  may  well  be 
that  the  question  whether  the  particular  event 
upon  the  happening  of  whioh  the  contract  is  to 
be  Toid  was  brooght  about  by  the  act  or  omission 
of  either  party  to  it  may  involve  a  determination 
of  a  question  of  fact 

On  the  first  point,  I  think  that  the  words  "  date 
agreed  to  by  the  contract"  in  Art.  12  of  the 
agreement  meant  originally  for  all  practical  pur- 
poses the  30th  Oot  1914,  and  now,  by  the  addition 
which  has  been  made  to  the  contract,  means  the 
30th  July  1916,  when  the  further  eighteen  months 
given  for  the  completion  of  it  expired. 

I  do  not  think  it  can  mean  the  termination  of 
the  further  period  allowed  as  a  fair  proportionate 
extension  for  completion  under  art  5  of  the 
agreement.  That  is  a  quite  indefinite  period. 
The  patties  might  disagree  as  to  its  duration, 
and,  if  bo,  the  dispute  would  be  a  matter  for 
arbitration  within  the  13th  article  of  the  agree- 
ment, since  it  would  be  a  dispute  "  touching  the 
completion  of  the  steamer  "  and  the  construction 
of  the  meaning  of  the  contract  This  delay  might 
be  very  prolonged. 

Under  art.  12  several  of  the  events,  the  happen- 
ing of  which  are  to  rocder  the  contract  void,  are 
clearly  events  for  which  the  builders  are  responsible 
or  over  which  tliey  have  control — namely,  the  event 
of  their  bankruptcy,  the  event  of  their  insolvency, 
or  the  erent  of  their  refusal  (refut)  to  deliver 
the  steamer.  The  event  of  their  inability  (*m> 
potiibilitc)  to  deliver  her,  might  be  the  result  of 
the  neglect  of  the  builders  to  commence  to  build 
her  soon  enough,  or  to  keep  a  sufficient  staff  at 
work  upon  her.  In  suoh  a  case  the  event,  the 
happening  of  whioh  is  to  make  the  contract  void, 
would  be  brought  about  by  their  act  or  omission, 
and  they  could  not  avail  themselves  of  it  But 
the  umpire  has  found  as  a  fact  that  the  builders 
were  prevented  by  unavoidable  causes  beyond 
their  control  from  completing  the  vessel  ready 
for  trial  on  the  30th  of  Jan.  1915.  The  two 
parties,  therefore,  are  equally  blameless.  By  the 
act  or  omission  of  neither  was  the  event  brought 
about  on  the  happening  of  whioh  the-  contract 
was  to  become  void.   The  prinoiple  that  a  man 


not  take  advantage  of  bis  own  wrong 
does  not  apply,  and  the  contract  becomes  null 
and  void  absolutely  as  its  words  in  their  natural 
meaning  provide  that  it  should.  In  my  opinion 
the  order  appealed  from  was  right  and  this 
appeal  should  be  dismissed  with  costs  here  and 

Lord  Shaw.— By  contract  and  supplementary 
agreement  of  parties  the  respondents  undertook 
to  build  a  steamship  for  thu  appellants  and  to 
have  her  reudy  for  trial  by  the  3Uth  Jan.  1910. 

By  the  fifth  clause  of  the  contract  it  was  agreed 
that  if  the  stipulation  as  to  time  for  complc 
tion  could  not  be  complied  with,  by  reason  of 
causes  beyond  the  control  of  the  builders,  the 
time  should  be  extended  in  proportion  to  the  delay 


By  the  twelfth  clause  of  the  contract  it  was 
provided  aejollows  i  "  In  case  the  builders  become 


bankrupt  or  insolvent,  or  shall  fail  or  be  unable 
to  deliver  the  steamer"  (these  words  in  the 
French  version  are  Ou  de  leur  re  jut  ou  imp  v  in- 
bilite  delivnr  U  vapew)  within  eight  months  from 
the  date  agreed  by  this  contract,  thereupon  this 
contract  shall  become  void  and  all  money  paid 
by  the  purchasers  shall  be  repaid  to  them  with 
interest."  In  this  clause  the  following  interpola- 
tion was  inserted,  "  exoept  only  (in  the  French 
version  oeptnianl)  "in  the  event  of  France 
becoming  engaged  in  a  European  war,  then  the 
above  limit  of  eight  months  shall  be  extended 
equal  to  the  duration  of  the  said  war,  but  in  no 
case  to  exceed  eighteen  months  in  all." 

As  to  the  running  of  time  under  these  clauses 
it  appears  to  me  to  be  clear  that  both  the  eight 
months  and  the  eighteen  months  ran  from  a  fixed 
point — namely,  the  30th  Jan.  1915.  And  I  am 
further  of  opinion  that  with  reference  to  the 
extended  period  of  eighteen  months,  the  contract 
has  definitely  stated  that  period  as  the  maximum 
of  prolongation. 

By  reason,  however,  of  the  outbreak  of  the 
European  war  the  building  of  the  ship  has  been 
still  further  delayed,  and  the  Ship  is  still  incom- 
plete. A  state  of  affairs  has  accordingly  arisen 
for  which  neither  party  is  responsible,  and  which 
is  covered  by  clause  12  of  the  contract  "  There- 
upon," says  clause  12, "  this  contract  shall  become 
void." 

The  learned  arbitrator  decided  "that  the 
builders  in  the  events  which  hare  happened  are 
entitled  to  take  the  contract  as  null  and  void 
(exoept  for  the  repayment  with  interest  of  6  per 
cent  of  all  moneys  already  paid  to  the  builders 
by  the  purchasers  ").  In  my  opinion  this  judg- 
ment was  right  and  has  been  properly  upheld  by 
the  courts  below. 

The  attack  upon  these  judgments  was  centred 
upon  this,  that  the  terms  employed— namely, 
that  the  contract  "  shall  become  void"— must  be 
taken  to  mean  only  that  the  contract  was  voidable 
at  the  instance  of  the  building  owner.  Aooord* 
ing  to  the  agreement  that  owner  might  say  l 

Although  the  stipulated  time  for  delivery  is  and 
may  bo  long  exceeded,  I  am  willing  to  suffer 
the  delay,  and  1  do  not  choose  to  found  upon 
the  stipulation ;  accordingly  you,  the  builder, 
must,  along  with  us,  remain  bound  so  long  as  I 
chooee." 

The  answer  to  the  whole  of  this  is  clearly  put 
by  Bailhache,  J.,  that  the  stipulation  as  to  the 
contract  becoming  "  void "  is  a  stipulation  in 
favour  of  both  parties.  This  is  subject  only  to 
this,  that  the  party  treating  the  contract  as  void 
shall  not  himself  havo  brought  about  the  event 
whioh  gives  rise  to  the  condition.  What  I  have 
ventured  last  to  express  appears  to  me  to  be 
sound  in  prinoiple  and  to  be  a  better  and  broader 
expression  of  the  principle  than  a  reference  to 
either  a  party's  own  wrong  or  a  party's  own  de- 
faults For  without  either  definite  wrong  or  de- 
fault the  action  or  even  the  situation  of  one  of  tbo 
partios  may  be  sufficient  to  produce  the  condition. 
1  prefer  more  than  any  other  us  an  oxproesioa 
ot  tbo  principlo  that  which  occurs  in  Coke 
upon  Littleton,  2066,  and  is  quoted  with  approval 
by  Lord  Ellenboroogh  in  Rede  v.  Fear  (6  M.  i  S. 
121)  "  for  that  he  himself  is  the  mean  that  the 
condition  oould  never  be  performed." 

As  to  authority,  I  refer  in  particular  to  Lord 
Ellenborouoh's  judgment  in  Berfc  v.  Fear  {npra), 
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to  Bryan  r.  Banc**  (4  B.  A  0.  401),  and  to 
Palmer  (19  0.  B.  N.  S.  393). 
When  a  contract  deaoribos  an  event  or  event* 
which  may  happen,  and  declare*  that  on  the 
occurrence  of  any  of  these  the  oontraot  ahall.  be- 
come void,  the  results  may  be  tabulated  thai  :— 
(1)  Such  a  contract  ia  voidable,  an  said,  at  the 
instance  of  that  party  who  haa  not  by  hie  own 
wrong  or  default  brought  about  the  event,  or  in 
Ooke'a  words  haa  not  been  the  mean  that  the  con- 
dition oould  not  be  performed.  (2)  Therefore 
such  a  contract  is  voidable  by  (a)  somotimes  one 
party,  for  instance  a  builder  wbo  haa  not  been  able 
to  proceed  on  account  of  the  default  of  the  build- 
ing owner  say  by  failure  to  pay  the  stipulated  in- 
stalment* of  price,  and  (o)  sometimes  by  the 
other  party,  for  instance  the  building  owner, 
where  the  bankruptcy  of  the  builder  has  prevented 
timeous  completion  or  delivery.  (3)  And  such 
contracts  are  voidable  by  both  or  either  when  the 
impossibility  to  oomplete  or  deliver  was  something 
for  which  neither  was  responsible.  Each  party  is 
innooant,  neither  ia  in  default:  the  oonduct  of 
neither  has  brought  about  the  event.  And  in  such 
a  case  the  contract  is  interpreted  with  even  and 
equal  justice  to  both  sides  ;  and  the  law  does  not 
allow  one  party  only  to  avoid  while  the  other  is 
held  bound.  If  both  parties  go  on,  that  is 
another  and  their  own  affair.  But  either 
can  claim  that  the  contract  is  void  and  then 
both  are  free.  In  my  opinion  such  an  over- 
ruling and  equally  applicable  case  was  brought 
about  by  the  present  European  war,  an  event 
by  reason  of  which  the  respondents  are 
entitled  to  treat  this  ship- building  contract 
as  void.  I  agree  that  the  appeal  should  bo 
disallowed. 

Lord  Wrbhburt. — Art.  5  of  this  oontraot  pro- 
vide* that  the  steamer  shall  be  completed  for  trial 
by  a  calendar  date  (whioh  as  varied  is  the  30th 
Jan.  1915)  "  unless  "  something  happens  which  has 
happened.  In  the  event,  therefore,  that  calendar 
date  ia  not  fixed  for  completion.  The  article  goes 
on  to  provide  that  in  the  event  named  "  a  fair  pro- 
portionate extension  of  time  shall  be  allowed."  It 
is  not  provided  in  express  terms  that— but  upon  a 
true  construction  I  think  it  results  that — in  the 
•vent  the  completion  is  to  be  achieved  by  the 
expiration  of  that  extended  time. 

The  question  then  is  as  to  the  meaning  of  art. 
12.  That  article  is  not  artistic.  There  is,  in  fact, 
no  date  for  delivery  fixed  by  the  contract.  The 
calendar  date  is  a  date  for  completion :  delivery  is 
to  follow.  But  nothing  really  turns  upon  this 
difference.  By  calendar  date  I  subsequently  mean 
the  dste  after  the  calendar  date  when  having 
regard  to  art  5  delivery  is  to  be  made. 

The  appellant  Bays  that  "  the  date  agreed  by 
this  contract "  in  art.  12  is  in  the  event  whioh  has 
happened,  not  the  calendar  date  but  the  expiration 
of  the  "  fair  proportionate  extension  of  time."  I 
am  not  of  this  opinion.  If  this  were  so  there  would 
be  eight  months  (or  eighteen  months  as  the  case 
may  be)  from  the  expiration  of  the  "fair  propor- 
tionate extension  of  time."  Art.  12  has,  I  think, 
explained  art.  5  by  naming  a  period  at  the  expira- 
tion of  whioh  both  the  fair  proportionate  extension 
of  time  and  also  a  further  allowance  before  the 
oontraot  "  shall  become  void  "  will  have  elapsed. 
For  this  purpose  "  the  date  agreed  by  this  oon- 
traot "  is  the  calendar  date  from  which  the 

to  run,  that  is  to  «fty, 


the  calendar  date— vis  ,  the  30th  Jan.  1915. 
Upon  this  point,  in  ray  judgment,  the  decision 
under  appeal  is  right. 

The  next  question  is  as  to  the  meaning  of 
"shall  become  void"  in  art.  12.  Does  this 
inolude  "  shall  be  voidable  at  the  option  of  the 
builder"?  In  my  opinion  it  does.  The  article 
begins  by  naming  certain  events,  fcur  in  number : 
In  nam  the  builders  shall  (1)  become  bank- 
rupt, or  (2)  insolvent,  or  (3)  ahall  fail,  or  (4)  be 
unable  to  deliver.  Of  these  the  first  three  are 
events  which  uuay  be  said  to  be  the  fault  of  the 
builder ;  the  fourth  is  not  or  may  not  be  his  fault 
at  all.  He  may  be  unable  from  an  unpreven  table 
cause  beyond  his  control.  If  the  woro  M  void"  is 
to  be  read  "  voidable,"  it  resulta  in  the  fourth 
case  that,  upon  principles  well  settled,  the  mean- 
ing is  that  the  contract  is  to  be  voidable  at  the 
option  of  the  builder.  For  an  event  is  named  in 
which  through  no  fault  of  his  own  a  oontraot 
expressed  to  be  voidable  has  become  impossible 
or  commercially  impossible.  If  the  oontraot  be 
voidable  at  the  builder's  option,  he  has  by  defend- 
ing this  ease  elected  to  avoid  it,  and  this  appeal 
must  fail.  If,  on  the  other  hand,  the  word  means 
"  void  "and  not"  voidable,"  it  equally  results  that 
the  appeal  fails.  Whether  the  word  be  read 
"  void  or  be  read  "  voidable,"  therefore,  the 
appeal  fails  unless  the  appellant  can  maintain  that 
it  means  voidable  at  the  option  of  the  building 
owner,  but  not  at  the  option  of  the  builder.  He 
has  argued  that  this  is  the  effect  In  my  opinion 
this  is  not  so. 

The  rule  is  that  in  a  oontraot "  void  "  is  to  be 
read  "  voidable "  if  the  result  of  reading  it  as 
"  void  "  would  be  to  enable  a  party  to  avail  himself 
of  his  own  wrong  to  defeat  his  oontraot  It  may 
be  stated  either  in  the  form  that  if  one  party  is  in 
default  it  is  M  void  as  against  him,"  or  that  If  one 
party  is  in  default  it  is  "  voidable  at  the  option  of 
the  other  party."  The  two  amount  to  the  same 
thing.  But  the  contract  is  not  "  void  "  in  favour 
of  or  "  voidable  at  the  option  of  "  the  party  in 
default  He  cannot  say  that  it  is  void,  and  has 
no  option  to  avoid  it  in  his  own  wrong.  Here 
the  contract  is,  in  my  opinion,  voidable  at  the 
option  of  either  party,  provided  always  that  he  is 
not  seeking  to  avoid  it  in  his  own  wrong.  The 
contingency  of  war  lasting  more  than  eighteen 
months  is  a  contingency  not  within  the  control 
of  either  party.  The  oontraot  is  void  as  against 
each,  or,  if  you  like  so  to  express  it  is  voidable  at 
the  option  of  either  if  the  contingency  occurs. 

I  notice  that  the  award  found  that  the  eighteen 
months  expired  on  the  80th  July  1916.  This  is 
not  strictly  accurate.  But  nothing  turns  upon 
the  fact  that  an  allowance  should  bave  been 
made  for  time  for  trial  trip. 

The  appeal  must,  in  my  judgment,  be  dismissed 
with  costs. 

Solicitors  for  the  appellants,  WiUiam  A.  Crump 
and  Son. 

Solicitors  for  the  respondents,  Colder,  Woods, 

and  Pethiek. 
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Biatrial  Comtntttrr  of  tfje  $rttiTj  <£otmrii. 

Feb.  I  and  4,  191R. 
(Present:  The  Right  Hons.  Lords  Parker  ok 
Waddinoton,  Sumner,  Parmooii,  Wkkn- 
bort.  and  Sir  Arthur  Cjianwei.l.) 

The  Prinz  Adalbert;  The  Kronprinzbssin 
CECILS  (o) 

on  a  Pi*  at.  from  the  admiralty  nivrsioH  (in 

PRI2K)  KNOLAND 

Pri.e  Court — Enemy  merchant  ships — Status  at  out- 
break  of  war—) [ague  Convention  11107,  A'o.  6, 
Preamble,  artg.  1 , 2 — Form  of  order. 

Between  the  23rd  and  2Nh  July  1914  two  German 
steamships,  the  P.  A.  a»d  the  K.  C,  left  the  United 
States  with  passengers  for  European  ports.  While 
at  sea  they  received  news  by  wireless  of  the  outbreak 
of  war  between  France  and  Germany,  and  on  the 
3rd  Aug.  1914  they  put  into  Falmouth  as  a  port 
of  refuge  and  were  there  detained.  The  Crown 
claimed  their  condemnation  as  lawful  prize,  and 
the  owners  con' ended  they  were  entitled  to  an  order 
similar  to  that  made  in  the  case  of  The  Chile 
(112  L.  T.  Rep.  248;  (1914)  P.  212)  or  the 
release  of  the  vessels  vnder  the  Hajxte  Convention 
1907,  arts.  1  and  2. 

The  President  condemned  both  vessels. 

Held,  that  the  vessels  must  be  detained  under  what 
was  now  known  as  "the  Chile  order,"  the  effect  of 
which  would  be  to  reserve  all  rights  of  belligerents 
under  the  Hague  Convention  intact  for  decisitm 
after  the  war. 

The  Gotenfel*  (13  Asp.  Mar.  IjawCae.  346;  114 
L.  T.  Rep.  953;  (1916)  2  A.  C.  112)  followed. 

Decision  o/  Evans,  P.  (13  Asp.  Mar.  Law  Cos.  £07; 
114  L.  T.  Rep.  567  ;  (1916)  P.  81)  reversed. 

Appeals  from  decrees  of  the  Prize  Ooort, 
England,  reported  13  Asp.  Mar.  Law  Cat.  #07; 
114  L.  T.  Rap.  567;  (1916)  P.  81. 

The  Hamburg- Amerika  Line  steamships  Print 
Adalbert  and  Kronprinteeein  Cecilie  left  Phila- 
delphia with  passengers  for  European  ports  at  the 
end  of  July  1914.  On  the  voyage  to  England  the 
officers  learnt  by  wireless  that  war  had  broken 
ont  between  France  and  Germany,  and  in  conse- 
quence the  Teasels,  on  the  3rd  Aug.  1914,  pnt  into 
Pal  month  as  a  port  of  refuge.  Tbe  owners 
claimed  the  release  of  the  Teasels  on  the  gronnd 
that  they  were  detained  or  seized  before  the 
outbreak  of  the  war,  and  that  they  ought  to  have 
been  allowed  to  depart  in  accordance  with  the 
preamble  to  tbe  Hague  Convention  1907,  No.  6, 
arte.  1  and  2,  "  relative  to  the  status  of  enemy 
merchant  ships  at  the  outbreak  of  hostilities." 

The  President  was  of  opinion  that,  assuming 
the  Hague  Convention  was  binding  npon  Great 
Britain  as  far  as  Germany  was  concerned,  tbe 
vessels  had  not  entered  the  port  in  pursuance  of 
a  commercial  enterprise,  and  he  held  that  the 
convention  did  not  apply  to  the  circumstances 
under  which  they  had  pnt  into  Falmontb,  and  did 
not  protect  them  from  condemnation  as  prize. 

Against  that  decision  the  shipowners  appealed. 

Aepinatl,  K.C.  and  Bunlop  for  the  appellants. 

Sir  Oordon  Hewart,  K.C,  H.  H.  Joy  (for 
H.  L.  Murphy,  serving  with  His  Majesty's  forces), 
and  Pearee  Higgins  for  the  Crown. 


la    Urportft]  bj  W.  E. 


Psq..  PwrHMr  tf-Uv, 


The  judgment  of  tbe  board  was  given  by 

Lord  Farcer  ok  Waddincjton.  — » In  their 
Lordships'  opinion,  the  effect  of  the  preamble  of 
tbe  Sixth  Hague  Convention,  on  arte.  1  and  2 
thereof,  is  a  point  which  admits  of  considerable 
doubt  Following,  therefore,  the  precedent  of  The 
Outenfels  (13  Asp.  Mar.  Law  Cas.  316;  114  L.  T. 
Hep.  953;  (191G)  2  A.  C.  112)  (a  decision  pro. 
nounced  alter  the  decisions  appealed  from),  their 
Lordships  do  not  propose  to  decide  it  at  the 
present  time.  The  proper  order  should,  in 
their  opinion,  be  what  is  kuown  as  tbe  Chile 
order  (12  Asp.  Mar.  Law  Cap.  589;  112 
L.  T.  Rep.  248;  (1914)  P.  212).  The  effect  of 
making  this  order  will  be  to  reserve  all  rights 
intact  for  decision  when  the  war  is  over,  and  the 
virtws  of  tbe  German  Government  as  to  the 
true  construction  of  the  convention  can  be 
ascertained. 

As  tbe  order  their  Lordships  propose  to  make 
is  that  which  the  appellants  sek  for  in  these 
appeals,  and  as  they  have  had  to  come  here  to  get 
it,  tbe  Crown  Bhould,  in  their  Lordships'  opinion, 
pay  tbe  costs. 

Their  Lordships  will  humbly  advise  His  Majesty 
accordingly. 

Solicitors  for  the  appellant?,  8loket  and 
Solicitor  for  the  Crown,  Treasury 


Feb.  4  and  March  15,  1918. 
(Present:  The  Right  Hons.  Lords  Parker  op 
Waddinoton,  Sumner,  and   Sir  Am  bur 
Channell ) 

Yanotsze  Insurance  Association  Limited 
v.  Lukmanjre.  (a) 

ON    APPEAL    PROM   THE    BTJPREME    COURT  OF 
CEYLON. 

Ceylon— Insurance  (Marine)— Goods  sold  er  ship— 
Rtsb  of  craft— Setters  effecting  policy — "  Payment 
cash  against  documents" — Whether  purchaser 
could  claim  under  policy — Intention. 

The  owners  of  382  pieces  of  teak- wool  sold  200  tons 
of  it  ( 144  pieces)  ex  ship  to  the  respondent,  "  ship- 
ment November- Decembtr  at  the  rate  of  100  tons 
monthly.  .  .  .  Payment  cath  against  docu- 
ments. They  shipped  from  Bangkok  to  Colombo 
382  logs,  of  which  144  were  shipped  in  part  fulfil- 
ment of  the  contract,  and  they  effected  at  their  own 
expense  wiOi  the  appellants  a  marine  insurance  on 
the  whole  of  the  382  logs  for  themselves  and  every 
person  to  whom  it  might  appertain,  the  poUey  con- 
taining a  clause  covering  44  all  risk  of  craft  and  (or) 
raft  from  land  to  land,"  At  Columbo  the  respon- 
dent took  delivery  of  the  144  logs  and  paid  for 
them,  and  tfiey  were  afterwards  discharged  over  the 
side  ex  ship  and  formed  into  rafts.  While  in 
rafts  some  of  the  logs  were  driven  out  to  sea  by  a 
gale  and  were  lost. 
The  respondent  sued  upon  the  policy,  and,  apart 
from  the  transaction  of  insurance  and  the  docu- 
ments effecting  it,  there  was  no  evidence  whether  it 
was  the  intention  of  the  sellers  to  insure  the  goods 
on  behalf  of  the  purchaser. 
Held,  that  there  was  no  inference  to  be  drawn  from 
the  use  of  the  uxird 44  documents  "  in  the  expression 
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of  sale  ex  ship  that  the  policy  was  effected  on  behalf 
of  the  purchaser  or  to  cover  hit  interest.  The 
policy  itstlf  wax  no  evidence  that  it  was  so  effected, 
and  consequently  the  purchaser  could  not  maintain 
the  action  he  had  brought  on  the  policy. 
Decisions  of  the  Ceylon  Courts  reversed. 

Appeal  from  a  judgment  of  the  Supreme  Court 
of  Ceylon,  dated  the  6th  Sept  1916,  affirming  a 
decision  of  tbe  District  Judge  of  Colombo. 

B.  A.  Wriglti,  K.C.  and  Stuart  Bevan  for  the 
appellants. 

MacKinnon,  K.C.  and  Douglas  Hogg,  K.O.  for  the 
reHpondent. 

The  considered  judgment  of  their  Lordships 
was  delivered  by 

Lord  Sumner.— In  this  case  Mr.  Adamjeo 
Lukmanjee  sued  upon  a  policy  of  marine  insur- 
ance to  reooTer  a  loss  in  respect  of  144  logs  of 
teak-wood,  which,  after  being  discharged  over  side 
ex  steamship  Hild  at  Colombo,  were  lost  in  a  gale 
while  still  in  raft.  He  succeeded,  though  on 
somewhat  different  grounds,  both  in  the  District 
Court  of  Colombo  and  in  tbe  Supreme  Court  of 
Ceylon.   The  insurance  company  now  appeals. 

The  policy  was  effected  at  their  own  expense 
by  tbe  Bombay,  Burmah  Trading  Corporation 
Limited,  "  as  well  in  his  or  their  own  name  as  for 
and  in  the  name  and  names  of  all  and  every 
person  or  persons  to  whom  tbe  same  doth,  may, 
or  shall  appertain  in  part  or  in  all,"  following 
tbe  company's  usual  form  of  policy;  and  under 
these  words  Mr-  Lukmanjee  claims  to  have  been 
assured  under  the  polioy  from  the  beginning,  and 
entitled  to  sue  as  a  party  to  it,  subject  to  hit 
having  an  insurable  interest  at  the  time  of  loss. 
There  is  no  question  here  of  any  assignment  of 
the  polioy.  In  fact  be  had  suoh  an  interest,  for 
the  logs,  when  lost,  were  his,  so  the  question 
is  whether  he  was  a  party  insured  under  this 
policy  in  respect  of  that  interest,  or,  in  other 
words,  whether  the  Bombay,  Burmah  Trading 
Corporation  effected  it  in  any  measure  on  his 
behalf. 

The  Bombay,  Burmah  Trading  Corporation, 
by  its  agents  at  Colombo,  had  Bold  to  Mr.  Luk- 
manjee, who  was  also  at  Colombo,  "  200  tons  of 
Indian  first-class  teak  squares  at  175  rupees  per 
ton  ex  ship.  Shipment  November  December  at 
the  rate  of  100  tons  monthly.  .  .  .  Payment 
cash  against  documents."  The  144  logs  consti- 
tuted the  first  instalment  under  this  contract, 
and  it  is  common  ground  that,  when  they  were 
discharged  ex  ship  into  the  water,  they  had  been 
paid  for,  and  had  become  the  property  of  the 
respondent. 

Except  in  so  far  as  it  can  be  inferred  from  the 
transaction  itself  and  the  documents  by  which 
it  was  effected  and  carried  out,  there  is  no  evi- 
dence to  show  with  what  intention  the  Bombay, 
Burmah  Trading  Corporation  effected  the  insur- 
ance, nor  was  there  any  evidence  of  any  course 
of  business  or  of  any  customary  understanding 
of  any  of  tbe  terms  employed.  What  is  signifi- 
cant about  the  policy  itself  is  that  it  covered  382 
pieces  of  teak,  all  particularly  marked,  of  which 
only  144  were  for  Mr.  Lukmanjee  and  the 
remainder  were  for  tbe  account  of  the  Bombay, 
Burmah  Trading  Corporation.  There  was  a 
separate  bill  of  lading  made  out  to  the  order  of 
tbe  shippers,  the  Bombay,  Burmah  Trading  Cor- 
poration, for  the  144  logs,  and  in  it  tbey 
Vol,  XIV.,  N.  S. 


identified  by  the  same  marks  as  in  the  policy. 
Among  the  marginal  clauses  in  the  policy  was 
one  oovering  the  ancillary  risk  between  ship  and 
shore,  viz  ,  "  all  risk  of  craft  and  (or)  raft  from 
land  to  land,"  bnt  it  was  admitted  that  suoh  a 
clause  would  be  included  almost  as  a  matter  of 
oourse,  and  that,  although  it  was  only  under  this 
olause  that  Mr.  Lukmanjee  oonld  recover,  the 
fact  of  its  insertion  in  the  policy  threw  little  or 
no  light  on  the  question  whether  the  policy  was 
effected  on  his  behalf  as  one  of  the  original 
assured. 

The  trial  judge  was  of  opinion  that  the  pro- 
perty in  tbe  goods  passed  to  the  buyer  before 
shipment,  and  that  in  shipping  them  the  sellera 
had  acted  an  Iub  agents.  Hence  lie  inferred  that 
the  insurance  wan  effected  for  him.  The  Supreme 
Court  apparently  treated  the  contract  as  if  it 
contained  an  implied  obligation  on  the  seller's 
part  to  insure  the  buyer  in  respect  of  such  con- 
tingent interest  in  the  goods  as  he  might  have 
while  they  were  at  sea.  Neither  view  was,  or 
indeed  could  be,  sustained  on  appeal,  nor  bad 
the  attention  of  either  court  been  directed  to  the 
true  question,  whether  the  evidence  showed  that 
the  insurance  was  effected  on  the  buyer's  behalf. 

It  is  clear  that  the  policy  itself  evidences  no 
suoh  intention.  Tbe  sellers  and  the  sellers  alone 
were  throughout  interested  in  the  major  part  of 
the  cargo.  Even  as  to  the  144  logs,  until  the 
ship  arrived  and  came  to  deliver  over  side  tbey 
ana  they  alone  bad  the  interest  properly  describ- 
able  by  the  words  used  in  the  policy — viz ,  "  upon 
goods.  If  tbe  buyer  were  to  fail  to  pay  for  the 
timber  in  accordance  with  the  contract,  their 
interest  in  it  would  continue  after  discharge  over- 
side, for  it  would  remain  their  property.  Even  if 
these  logs  were  paid  for  against  documents,  as 
was  the  case,  the  inclusion  in  the  polioy  of  oover 
against  raft  and  oraft  risk  was  necessary  as  to 
the  residue,  and  was  of  no  significance  in  the 
present  connection. 

Two  suggestions  were  made  in  argument :  one 
was  that "  against  documents  "  means  in  the  lan- 
guage of  commerce  against  a  polioy  of  insurance 
and  sundry  other  documents ;  the  other,  that  an 
obligation,  binding  the  Bftllers  to  insure  on  tbe 
buyer'a  behalf,  might  be  inferred  because  the  effect 
of  tbe  oontract  was  to  require  payment  not  merely 
against  goods  delivered  ex  ship  in  a  state  corre- 
sponding to  the  contract  description,  but  also 
against  documents  representing  the  goods,  even 
though,  through  sea  perilp,  they  were  no  longer  in 
a  Btate  corresponding  to  the  contract  description. 

The  first  point  fails  because  there  is  no  evidence 
to  show  that  the  word  "desaments"  in  Bach  a 
connection  includes  a  policy  of  insurance-  A  oon- 
tract of  sale,  at  a  prioe  o.f.  and  i.,  is  so  well  under- 
stood that  no  proof  is  needed  that  one  of  the 
documents  whioh  it  contemplates  is  a  policy.  It 
may  bo  that,  detached  from  any  context,  the  mere 
expression  "  shipping  documents  "  would  suggest 
that  one  of  them  is  a  policy.  When,  however,  the 
expression  is  foind  in  a  oontract,  and  there  is 
nothing  but  the  language  of  the  contract  to  deter- 
mine its  meaning,  it  must  be  construed  as  meaning 
such  documents  as  are  appropriate  to  tbe  oontract. 
In  the  case  of  a  sale  "  ex  ship,"  the  seller  has  to 
cause  delivery  to  be  made  to  tbe  buyer  from  a  ship 
whioh  has  arrived  at  the  port  of  delivery  and  has 
reached  a  place  therein,  which  is  usual  for  the 
delivery  of  goods  of  the  kind  in  question  The 
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teller  ha*  therefore  to  pay  the  freight,  or  other- 
wise to  release  the  shipowner's  lien  and  to  famish 
the  buyer  with  an  effectual  direction  to  the  ship 
to  deliver.  Till  this  is  done  the  bayer  ia  not 
bound  to  pay  for  the  goods.  Till  this  is  done  he 
may  have  an  insurable  interest  in  profits,  but  none 
that  can  correctly  be  described  as  an  interest 
n  upon  goods,"  nor  any  interest  which  the  seller, 
as  seller,  is  bound  to  insure  for  him.  If  the  seller 
insures,  be  does  so  for  his  own  purposes  and  of  his 
own  motion. 

Again  the  mere  document*  do  not  take  the  place 
of  the  goods  under  such  a  contract.  They  are  not 
the  subject-matter  of  the  sale.  If  an  indorsed 
bill  of  lading  is  delivered  to  the  buyer  it  is  given 
as  a  delivery  order  and  not  with  any  intention  of 
making  him  a  party  liable  upon  it,  or  of  Testing 
him  with  the  property  in  the  goods  by  the  mere 
delivery  of  the  docoment.  As  the  goods  are  not 
at  the  buyer's  risk  during  the  voyage,  there  is 
nothing  from  whioh  to  infer  an  obligation  on  the 
teller,  end  therefore  an  intention  on  his  part,  to 
effect  an  insurance  on  the  buyer's  behalf. 

It  was  said  that  "  cash  against  documents,"  first 
of  all,  implied  some  document  other  than  a  deli- 
very order,  because  of  the  use  of  the  plural,  and, 
secondly,  must  have  reference  to  the  risks  of  the 
voyage,  so  as  to  make  the  contract  analogous  to  a 
o.l.  and  L  sale,  since  if  "  documents  "  only  meant 
"  delivery  of  the  goods,"  this  would  be  implied  by 
law.  The  answer  seems  to  be,  on  the  first  point, 
that  the  plural  "  documents  "  would  be  satisfied 
either  by  two  delivery  orders,  one  for  each  ship- 
ment, or  by  two  documents,  a  delivery  order  and 
a  receipt  for  the  freight,  in  the  oase  of  each  ship- 
ment On  the  second  point  there  is  nothing 
surprising  if  suoh  a  contract  is  fonnd  to  express 
something  whioh  the  law  would  imply,  and  cer- 
tainly there  is  nothing  in  it  to  compel  a  court  to 
give  simple  and  well-known  words  a  meaning 
whioh  does  not  belong  to  them,  and  which  does 
belong  to  other  words  or  letters  equally  well  known 
tbongn  not  so  simple.  In  truth,  however,  Moash 
against  documents"  does  carry  the  matter 
beyond  "  cash  on  delivery,"  that  is,  delivery  of  the 
goods,  for  it  imports  a  convenient  mercantile  way 
of  effecting  tbe  same  object  without  the  incon- 
venience of  a  payment  at  or  contemporaneous  with 
the  discharge  overside.  It  was  admitted  that 
payment  could  not  be  demanded,  even  "against 
documents,"  till  the  ship  had  arrived  with  the 
goods.  Tbe  provision  enables  payment  to  be  made 
in  a  counting-house  and  in  tbe  ordinary  course  of 
business,  without  reference  to  the  precise  stage 
whioh  the  process  of  tumbling  the  logs  into  the 
water  may  happen  to  have  reached. 

Their  Lordships  are  therefore  of  opinion  that 
there  was  no  evidence  on  whioh  it  oould  be  found 
that  the  policy  was  effected  on  behalf  of  the  respon- 
dent, or  to  cover  his  interest  in  the  goods,  and 
that  be  could  not  sue  on  it.  They  will  therefore 
humbly  advise  His  Majesty  that  tbe  appeal  should 
be  allowed,  and  tbat  both  judgments  should  be 
set  sside  with  oosts  here  and  below. 

Solicitors  for  the  appellants,  Wallon$  and  Co. 
Solicitors  for   the    respondent,  Stephenson, 
Harwood,  and  Co. 
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KING'S  BENCH  DIVISION. 
Jan.  31,  Feb.  1  and  6,  1018. 
(Before  Room,  J.) 
Com  pan  n  MaritimIa  or  Barcelona  v. 
Wish  a  rt.  (a) 

Marine  insurance — Marine  risk* — War  rink* — 
Free  of  capture  and  seizure  clause — Onus  of  proof. 

The  steamship]  P.,  of  which  the  plaintiffs  were 
the  owners,  was  in  wed  by  a  time  policy  effected  in 
May  1916  for  twelve  months.  The  policy  was 
against  the  usual  perils,  but  it  contained  an 
exceptions  clause  as  follows :  '*  Warranted  free 
from  capture,  seizure,  and  detention  and  the 
consequences  thereof,  or  any  attempt  thereat, 
piracy  etcepted,  and  also  from  all  consequences  of 
hostilities  or  warlike  operations,  whether  before  or 
after  the  dedara'ion  of  war." 

On  the  17th  Nov.  1916  the  P.  left  the  Tyne  for 
Barcelona,  laden  with  a  cargo  of  coal,  and  was 
never  seen  or  heard  of  again  Evidence  was  given 
that  when  the  vessel  started  from  the  Tyne  on  her 
last  voyage  she  was  well  found  in  every  respect, 
but  that  the  weather  which  the  P.  went  out  to 
face  was  extremely  severe.  T  We  were  storms  of 
the  utmost  violence.  It  was  weather  which  was 
calculated  to  bring  about  and  did  bring  about 
marine  casualties  of  a  serious  character.  On 
the  other  hand,  there  was  evidence  of  a  vessel 
having  struck  a  floating  mine  about  the  same 
time,  far  north  of  the  P.'s  course,  and  the 
British  Admiralty  had  given  information  of 
another  vessel  which  had  struck  a  mine  through 
not  adhering  to  instructions,  but  this  was  far  south 
of  any  spot  reached  by  the  P.  There  were 
no  submarine  casualties  in  the  P.'s  route 
bttueen  the  17 11  and  21  st  Nov.  1916,  and  there 
was  no  evidence  of  floating  mines  in  the  area  in 
question  or  of  a  mined  area  which  the  P.  was 
likely  to  have  approached  or  to  have  approached 
and  suffered  from  unobserved. 

Held,  that,  although  demonstration  and  certainty  were 
unattainable,  the  law  allowed  and  demanded  that 
inference  should  be  drawn  from  such  facts  as 
pointed  to  a  conclusion,  and  the  facts  pointed  and 
led  to  the  conclusion  that  the  P.  was  lost  by 
foundering  caused  by  the  action  of  wind  and  sea 
and  not  brought  about  by  any  perils  excluded  by 
the  exceptions  clause;  and  that  accordingly  the 
plaintiffs  were  entitled  to  judgment. 

Observations  per  Roche,  J.  on  the  question  of  the 
onus  of  proof. 

Action  in  the  Commercial  List. 

The  plaintiffs  claimed  payment  under  a  policy 
of  insurance  as  for  a  total  loss  by  the  perils  insured 
against — namely,  perils  of  the  seas. 

Tbe  defence  was  that  no  loss  by  marine  perils 
had  been  proved,  but  tbat  the  proper  inference 
was  that  tbe  loss  was  caused  by  a  torpedo  or  mine 
and  was  therefore  expressly  excluded  by  the  free 
of  capture  and  seizure  clause  in  the  policy. 

The  clause  in  question  was  as  follows  i 
Warranted  free  from  capture,  seizors,  and  detention, 
and  the  eonssgaeneea  thereof,  or  any  attempt  t»»ev*»t, 
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pir*oy  excepted,  sad  alio  from  all  the 
hostilities,  or  warlike  -ope* 
after  the  declaration  of  war. 

The  facte  of  the  oaae 
judgment. 

R.  A.  Wright,  K.C.  and  Noad  for  the  plaintiff*. 
Leek,  K.C.  and  Baebum  for  the  defendant!. 

Cur.  adv.  vult. 

Roche,  J.  read  tbe  following  judgment :— The 

Ilaintiffs  are  a  SpauUh  company  which  in  Nov. 
916  owned  the  Pelayo,  a  steamship  of  1641  tons 
gross  and  1008  tons  net  register,  flying  the 
Spanish  flag,  and  at  tbe  material  time  manned  by 
a  Spanish  crew.  The  Pelayo  was  insured  by  a 
time  policy  effected  in  May  1916  for  twelve 
months  and  underwritten  by  the  defendant 
amongst  other  Lloyd's  underwriters.  The  policy 
was  against  tbe  usual  perils,  but  contained  the 
well-known  t.x  and  s.  clause  and  therefore 
excluded  war  risks,  and  is  compendiously 
described  as  a  policy  against  marine  risks  only. 
On  tbe  17th  Not.  1916  the  Pelayo  left  the  Tyne 
for  Barcelona,  laden  with  a  cargo  of  coal,  and  was 
never  seen  or  heard  of  again.  The  plaintiff 
company  chums  payment  as  for  a  total  lose  by 
the  perils  insured  against— that  is  to  say,  by  perils 
of  the  seas.  Tbe  defendant's  oase  is  that  no  loss 
by  marine  perils  is  made  out,  but  that,  on  the 
contrary,  the  proper  inference  is  that  the  loss  was  < 
occasioned  by  torpedo  or  mine,  and  was  therefore 


excluded  by  tbe  free  of  oapture  and  seizure 
clause.  Questions  of  importance  and  difficulty 
were  raised  aa  to  the  onus  of  proof,  and  I  shall 
refer  to  this  matter  at  a  later  stage;  but  tbe 
parties  most  properly  placed  all  tbe  available 
materials  before  the  court,  not  merely  by  tbe 
calling  of  witnesses,  but  by  agreeing  to  admit 
and  by  producing  on  both  sides  the  docu- 
mentary evidence  of  weather  reports,  of  logs 
and  protests  emanating  from  other  Teasels,  of 
information  from  British,  German,  and  Spanish 
offioial  sources,  and  of  newspaper  report*  pub- 
lished in  this  country,  in  Germany,  and  in  Spain. 

From  these  materials  1  hare  arrived  at  certain 
conclusions  which  are  as  follows  i  Though  there 
was  in  the  circumstances  no  warranty  that 
the  Pelayo  was  seaworthy  upon  sailing  for  this 
particular  Toy  age,  yet  there  is  no  reason  to 
suppose  that  she  was  otherwise  than  seaworthy 
and  every  reason  to  suppose  that  she  was.  She 
was,  however,  a  ship  with  well  decks  and  having 
bat  a  little  over  3ft.  of  freeboard  when  laden  aa 
on  this  voyage.  She  was  not  a  Teasel  of  high 
speed  or  power,  and  she  was  io  constructed  as  to 
have  one  long  hold  forward  of  her  engine  space 
and  one  long  hold  aft  of  it  There  were  two 
batches  to  each  of  these  holds.  Though  she  was 
loaded  down  to  her  marks  there  was  a  good  deal 
of  space  left  in  her  'tween  decks,  particularly  in 
tbe  way  of  the  forehold.  In  these  circumstances, 
if  a  volume  of  water  entered  through  any  one 
batch  being  burst  in  it  would  be  capable  of  exert- 
ing a  most  serious  influence  on  tbe  buoyancy  and 
stability  of  tbe  Teasel.  The  weather  which  the 
Pelayo  went  out  to  face  was  extremely  severe, 
particularly  on  the  18th  and  19th  Not.  Tbe 
weather  reports  from  shore  stations  show  it  to 
have  blown  a  whole  gale  for  lengthy  periods, 
with  frequent  gusts  of  an  even  more  violent 
character.  The  evidence  from  the  sea,  both 
and  oral,  convinced  me  that  the  I 


of  the  utmost  violence.  With 
wind  squalls  of  almost,  if  not  quite,  hurricane 
force,  and  high,  steep,  oonf used  seas ;  in  short, 
weather  calculated  to  bring  about,  and  in  fact 
about,  marine  casualties  of  a  serious 
No  other  vessel  is  known  to  have 
foundered,  but  I  have  evidence  of  the  shifting 
of  cargo,  the  bursting  in  of  hatches,  the  breaking 
of  steering  gears,  and  of  ships  narrowly  reaching 
harbour  or  of  being  blown  ashore.  I  am  satisfied 
that  even  with  the  best  of  seamanship,  and  with 
even  greater  power  available  than  the  Pelayo 
possessed,  a  vessel  might  easily  be  lost,  and  that 
the  weather  alone  would  be  sufficient  to  account 
for  bar  disappearance.  To  say  with  certainty  by 
what  process  or  action  of  the  wind  and  sea  she 
perished  would,  of  course,  be  difficult  and  indeed 
impossible,  but  nautical  witnesses  of  experience 
ana  credibility  explained  what  happened  to  the 
other  vessels  whose  records  are  available,  and  why 
it  happened  to  them,  and  why,  in  their  judgment, 
the  aame  causes  were  not  merely  possible  but  the 
highly  probable  causes  of  the  loss  of  tbe  Pelayo. 
I  was  particularly  impressed  by  Captain  S  pinks' 
eTidenoe  and  the  manner  in  whioh  he  gave  it,  and 
tbe  balance  of  the  nautical  evidence  seemed  to 
me  very  greatly  in  favour  of  tbe  plaintiffs'  case. 
I  have  to  consider  the  other  possibilities.  As  to 
mines,  the  defendant  adduced  eTidenoe  of  a 
Tassel  whioh  struck  a  floating  mine  at  about 
this  period,  far  north  of  the  Pelayo' e  route, 
and  the  British  Admiralty  have  furnished  in- 
formation of  another  Teasel  whioh  struck  a  mine 
because,  through  not  adhering  to  instructions, 
she  strayed  into  a  dangerous  area,  whioh  need 
not  be  more  particularly  specified,  but  whioh  was 
a  very  long  distance  soutn  of  any  spot  reached 
by  tbe  Pelayo.  In  this  connection  I  should  say 
that  I  find  that  the  Pelayo  never  was  south  of 
Flamborougb,  and  I  doubt  whether  she  over  suc- 
ceeded in  getting  as  far  south  as  Whitby.  It  is 
significant,  but,  of  course,  not  conclusive,  that  the 
British  Admiralty  treats  this  vessel  which  strayed 
into  a  mined  area  as  above  stated  as  the  only 
casualty  due  to  mines  between  tbe  Tyne  and  the 
Downs  in  the  period  from  the  17th  Not.  to  the 
21st  Not.  1916.  There  is  no  eTidenoe  of  floating 
mines  in  the  area  at  the  time  in  question  or  of  a 
mined  area  which  the  Pelayo  was  likely  to  have 
approached  or  to  have  approached  and  suffered 
from  unobserved.  It  is  to  be  noted  that  the 
defendant  relied  upon  the  fact  that  the  Pelayo 
disappeared  so  completely  and  without  trace  as 
negativing  a  loss  by  sea  perils  and  as  pointing  to 
a  sudden  catastrophe  more  likely  to  be  due  to 
enemy  action  than  to  a  marine  casualty,  It 
seems  to  me  that  this  argument,  which  is, 
no  doubt,  of  weight  in  considering  submarine 
action,  particularly  at  some  distance  from  land, 
is  of  little  or  no  weight  in  considering  the 
probability  of  destruction  by  a  mine  in  waters 
at  no  great  distance  from  the  English  coast. 
The  two  mined  Teasels  to  which  I  hare  referred 
did  come  under  observation, 
as  to  mines  seems  to  me  to  be  unsupported  i 
by  direct  evidence  or  by  probability. 

With  regard  to  submarines,  the  inference  has 
often  and  naturally  been  drawn  that  whete  sub- 
marines are  found  operating  in  a  given  area  they 
are  the  cause  of  a  loss  whioh  would  otherwise  be 
unexplained.  The  converse  is  the  case  here. 
The  loss  is,  as  I  have  found,  otherwise  quite 
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explicable  —  probable  —  and  the  information 
afforded  by  the  British  Admiralty  is  dearly  in 
opposition  to  the  Tiew  that  submarines  were 
operating  successfully  or  at  all  on  the  Pelayo't 
route  between  the  17th  and  21st  Nov.  1916.  Bat, 
quite  apart  from  this  official  information,  I  was 
satisfied  by  the  evidence  of  the  witnesses,  who 
either  explained  this  weather  or  knew  what  it  was, 
and  who  also  had  experience  of  navigation  under 
existing  circumstances  of  the  conditions  under 
whioh  they  hare  to  fear  damage  from  submarines, 
that  the  weather  at  the  material  times  and  in  the 
material  region  was  far  teo  bad  to  admit  of 
effective  submarine  action.  I  should  add,  in 
passing,  that  the  very  complete  statistics  pre- 
sented by  Mr.  Wilmot,  of  Lloyd's,  though  they 
no  doubt  show  that  in  time  of  war  war  losses  are 
more  common  than  marine  losses,  also  Beem  to 
■how  that  onite  a  different  ratio  and  proportion 
are  to  be  found  prevailirg  if  attention  is  concen- 
trated upon  the  limited  period  and  area  of  bad 
weather  which  is  under  discussion  in  th?  present 
case.  But  one  considarutionof  :mportance  remains 
to  be  dealt  witb.  There  is  no  doubt  that  reports 
of  the  torpedoing  of  the  Pelayo  by  a  German 
submarine  were  widely  published  both  in  Gar- 
many  and  Spain,  and  obtained  in  both  countries 
both  notoriety  and  credence.  Why  was  tbi*,  and 
what  were  the  grounds  of  the  report  and  the 
belief  f  The  answer  is  not  constructive,  and 
seems  to  me  to  be  very  plain  on  the  materials  at 
my  disposal.  Early  in  Jan.  1917,  after  the  Pelayo 
had  been  missing  for  live  or  six  weeks,  she  was 
posted  as  missing  at  Lloyd's.  Within  a  few  days 
there  were  sent  out  from  the  German  wireless 
station  at  Nauen.  and  particularly  to  Spain, 
radiograms  Htating  that  the  Pelayo  had  been 
sunk  by  a  German  submarine.  Also  within  a 
few  days  there  appeared  in  the  onrrent  issue  of 
Hanta,  an  old-established  and  prominent,  if 
not  tbe  most  prominent,  shipping  newspaper 
in  Germany,  tbe  following  'announcement : 
"Unterboat  Cruiser  War. — During  last  week  the 
following  merchantmen  and  enemy  wir  vessels 
bare  been  announced  as  probable  or  actual 
victims  of  this  war."  Then  followed  a  long 
list  of  merchant  vessels  of  many  nationalities, 
both  enemy  and  neutral,  and  of  certain  enemy 
war  vessels  and  troop  ships.  The  merchant 
vessels  included  the  Pdeyo,  and  stated  that  she 
was  sunk.  With  regard  to  the  general  claim 
which  is  asserted  by  this  list,  the  unimpeaob- 
able  statistics  furnished  from  Lloyd's  show  tbe 
numbers  of  tbe  claim  to  be  exaggerated  ont  of  all 
relation  to  the  matter.  With  regard  to  the  Pelayo, 
the  matter  progressed  as  no  doubt  the  official 
authors  of  the  report  from  Nauen  and  in  tbe 
Hanta  intended  it  should  proceed.  The  matter 
became  one  of  the  most  intense  interest  and  of 
hot  debates  in  Spain.  The  Press  agitated  for 
this  or  the  other  action  by  the  Government  of  that 
country.  Litters  purporting  to  emanate  from 
distressed  relatives  of  tbe  crew  appeared  in  the 
newspapers,  and  either  desire  of  notoriety,  or 
possibly  subornation,  induced  two  seamen  to  poeo 
a«  survivors  from  the  Pelayo,  which,  according  to 
their  version,  was  torpodoed  off  the  Canaries,  a 
locality  many  hundreds  of  miles  from  the  true 
scene  of  the  loss.  The  reason  for  all  this  is  not 
difficult  to  appreciate.  To  pretend  to  success  in 
brutality,  evon  if  the  facts  did  not  support  the 
protence,  might  servo  an  end  if  tbo  seamen  and 


merchants  of  Spain  could  be  frightened  from 
traffic  upon  the  seaj».  Ab  1  have  had  occasion  to 
refer  to  these  reports,  their  origin,  and  their  aims 
in  reference  to  the  country  whose  flag  was  flown  by 
the  Pelayo,  I  may  perhaps  be  permitted  to 
observe  with  satisfaction  that  the  authors  of 
these  reports  Beam  to  have  eigna'ly  failed  in 
their  aim,  at  one  might  naturally  expect 
they  would  fail  when  dealing  with  a  proud 
and  brave  people.  As  to  tbe  validity  of  the 
claim  asserted  in  these  reports,  this  only  baa 
to  be  added.  When  the  German  Foreign 
Offioe  was  applied  to  by  the  Spanish  Ambassador 
at  Berlin  for  information  which  was,  as  I  gather, 
desired  by  the  plaintiff  company  in  this  investi- 
gation for  the  purposes  of  the  present  case,  the 
reply  of  the  German  Foreign  Office  ^vas  to  tbe 
effect  that  nothing  could  be  ascertained  about  the 
matter,  and  that  the  publication  by  the  English 
Lloyd's  of  tbe  information  of  tbe  Psioyo  being 
musing  was  tbe  sole  source  of  information  avail- 
able.  The  Foreign  Office  also  stated  quite  untruly, 
as  appears  from  several  sources,  that  the  radio- 
grams had  only  repeated  the  news  published  by 
Lloyd's.  On  the  contrary,  they  had  also  stated 
that  the  Pelayo  had  been  torpedoed.  In  the  cir- 
cumstances I  hope  I  am  not  placing  undue  relianoe 
upon  the  disclaimer  of  the  German  Government 
when  I  say  that  tbe  myth  of  the  destruction  of 
the  Pelayo  by  submarine  finally  disappears. 

At  all  events,  my  own  conclusion  upon  the  facta 
is  that  the  Pelayo  was  not  torpedoed,  was  not 
mined,  and  that  the  facts  and  probabilities 
strongly  point  to  the  loss  being  a  loss  by  founder- 
ing caused  by  the  action  of  wind  and  sea.  Then 
lice  between  surmise  and  legitimate  inference  vm 
I  not  easy  to  draw.  But,  although  in  this  case 
demonstration  and  certainty  is  unattainable,  the 
law  allows,  and  even  demands,  that  inferences 
should  be  drawn  from  such  f-tct*  as  point  to  a. 
conclusion,  and  io  this  case  tbe  facts  which  I  have 
sought  to  summarise  in  my  judgment  point  andi 
lead  to  the  conclusion  that  the  Ptliyo  was  lost  by 
fomdeting  not  brought  about  by  any  perils  ex- 
cluded by  the  f.c.  and  s.  clause,  and  that  accord- 
ingly the  plaintiff  company  is  entitled  to  judgment. 

1  must,  however,  before  parting  with  this  caae 
refer  to  the  question  of  the  onus  of  proof.  It 
arises  in  the  following  manner  :  Mr.  Wright,  for 
the  plaintiff  company,  submitted  that  it  was 
enough  for  tbe  plaintiffs  in  this  action  to  establish 
that  the  ship  was  lost  by  perils  covered  in  tbe 
body  of  the  policy  ;  that  this  was  prisid  facie 
established  when  it  was  shown  that  the  ship  had 
sunk;  that  thereupon  it  was  for  the  defen- 
dant to  prove  affirmatively  that  the  sink- 
ing was  due  to  causes  within  the  f.c.  and  s. 
clause;  and  that  the  defendant  in  the  present 
case  had  manifestly  failed  to  discharge  this 
burden  of  proof.  In  support  of  this  conten- 
tion Mr.  Wright  relied  upon  two  decisions  of 
Bailhaohe,  J.  in  Macbeth  v.  King  (115  L.  T.  Rep. 
12 il)  and  British  and  Burmete  bteam  Navigation 
Company  Limited  and  others  v.  Liverpool  and. 
London  War  Ritkt  Insurance  Association  Limited 
and  othert  (34  Times  L.  Bep.  140),  reported  in 
(x'enio  in  Lloyd's  List  for  the  13th  Deo.  ll»  17.  In  bis 
judgments  in  these  two  cases  Bailhaohe,  J.  clearly 
adopted  and  enunciated  the  view  as  to  tbe  onus  of 
proof  for  whioh  the  plaintiff  company  in  this  case 
contends.  Mr.  Leek  argued  that  the  expressions 
of  opinion  of  tho  learned  judge  in  these  two  caees 
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were  dicta  unnecessary  for  the  determination  of 
the  matters  for  decision.  In  a  sense  that  is  tree. 
Bailhache,  J.  arrived  at  bis  conclusion  of  fact  in 
each  of  those  cases  in  spite  and  not  because  of 
his  opinion  as  to  the  law.  Bot  nevertheless  that 
opinion  was  deliberately  expressed  after  an  argu- 
ment in  Macbeth  v.  King  {tup.)  addressed  directly 
to  the  point,  and  it  proceeded  from  a  judge 
peculiarly  conversant  with  matters  of  insurance. 
I  should  therefore  hesitate  long  before  I  differed 
from  an  opinion  so  ex  pressed.  At  the  same  time, 
I  am  free  to  confess  that  Mr.  Leek's  able  argu- 
ment, at  any  rata,  created  doubts  in  my  mind  sb 
to  what  the  true  view  is.  The  crucial  point,  as 
it  seems  to  me,  really  is  whether  the  construction 
of  tbosa  policies  adopted  by  Bailhache,  J.  in 
Macbeth  v.  King  (tup.)  is  correct,  or  whether  in 
respect  of  the  f.o.  and  s.  clause  the  true  con- 
struction is  the  same  as  it  was  held  to  be  by  the 
Court  of  Exchequer  in  Dawton  v.  Winch  (3  Ex. 
359)  in  respect  of  the  f.pJL  warranty  or  memo- 
randum :  (see  also  Bullen  and  Leake,  3rd  edit, 
p.  140,  and  the  decision  of  Lush,  J.  in  the  case  of 
Hurst  y.  Evan,  116  L.  T.  Rep.  252;  (1917) 
1  K.  B.  352).  This  being  the  state  of  the  autho- 
rities and  of  my  mind  with  regard  to  this  ques- 
tion, I  am  clear  as  to  one  thing— namely,  that  it 
would  be  as  inadvisable  as  it  is  unnecessary  for 
me  to  attempt  to  give  a  decision  upon  the  point 
in  the  present  case  where,  having  regard  to  my 
conclusions  on  the  facts,  it  does  not  arise  for  my 
decision. 

It  la  hardly  necessary  to  add  that,  if  the  view 
of  Bail  bach  e,|J.  as  to  the  onus  be  adopted,  it  wonld 
follow  that,  in  my  opinion,  on  its  facts  this  case 
becomes  an  a  fortiori  case  in  favour  of  the  plaintiff 
company.  As  I  am  satisfied  that,  wherever  tbe 
onus  lies,  it  has  been  established  that  the  loss  was 
not  brought  about  in  consequence  of  hostilities, 
it  follows  that,  in  my  judgment,  the  defendant 
has  failed  to  establish  affirmatively  that  it  was  so 
brought  about  There  will  be  judgment  for  the 
plaintiff  company  for  1212.  lis.  id.  with  costs. 

Judgment  for  plaintiffs. 

Solicitors :  William  A.  Crump  and  Son ;  Parktr, 
Gatrett,  and  Co. 


PROBATE,  DIVORCE,  AND  ADMIRALTY 

DIVISION. 

PRIZE  COURT. 

Nov.  22  and  23,  1917,  and  Jan.  11,  1918. 

(Before  Sir  S.  T.  Evans,  President) 

Thb  Annie  Johnson;  The  Kronprin- 
8i8pan  maro arbta  *  (£>) 

Pri.e  Court — Cargoes — Shipment  1  made  after  out- 
break of  war—-C.  and  f.  contracts — Mode  of 
payment — Opening  of  credits— Passing  of  pro- 
perty in  goods —  Rules  governing  the  same — Muni- 
cipal law — Prize  law—  Hons  fides—  Sale  of  Coats 
Act  1893  (56  A  57  VicLc.  71)  s>.  18.  19. 

.1  Swedish  firm,  carrying  on  business  at  O'ol/tenburg, 
jmrc/taseda  quantity  of  coffee  from  a  German  firm, 
wftich  had  a  branch  house  at  Santos,  in  Brazil. 
The  purchase  teas  made  under  contracts  "cost  and 
freight,  Gothenburg,"  and  the  terms  as  to  payment 
were  "net  cash  against  documents  on  their  arrival 

(•i)  Reported  by  ).  A.  Slatir,  E*<j  ,  R*rrtar<jr-*t  l**r. 


at  Gothenburg  to  b°  telegraphically  confirmed  by  a 
local  bank  through  a  bank  at  Santos,"  the  port  of 
shipment.  The  coffee  was  in  bags,  the  bags  were 
marked  with  the  initials  of  the  buyers,  and  they 
were  shipped  on  two  Sicedish  vessels  failing  from 
Santos  to  Gothenburg.  The  bills  of  lading,  in 
accordance  with  which  the  coffee  was  to  be  delivered 
at  Gothenburg,  were  in  the  buyers'  names.  The 
insurances  were  effected  by  the  buyers.  The  letter 
confirming  credit,  covering  the  goods  laden  on  both 
vessels,  was  sent  by  the  8wedish  bank  for  Go'.hen- 
bnrj  direct  to  the  nominal  shippers  at  Santos,  and 
the  credits  were  to  be  available  on  the  shipper*' 
sight  draft*  on  the  bank  accompanied  by  the  bills 
of  lading  and  the  invoices.  The  drajls  and  in- 
voices were  forwarded  from  Santos,  and  presented 
for  payment  to  the  Swedish  bank,  and  in  each  case 
payment  was  made  on  the  presentation  of  the 
documents  at  Gothenburg,  but  tn  the  meantime  the 
goods  had  been  set  ed  as  prize.  The  Swedish  firm 
claimed  that  the  property  in  the  goods  had  passed 
to  them  on  shipment,  and  that  they  were  not  therefore 
liable  to  be  condemned  at  prize. 
Held,  that,  even  if  the  principles  of  municipal  law 
were  applicable,  the  property  in  the  coffee  had  not 
passed  to  the  buyers,  and  that  according  to  prise 
law  the  coffee  remained  the  property  of  enemy 
traders  during  the  period  of  transit  and  was  liable 
to  seizure  and  coniemnalion. 

This  was  an  action  in  whioh  the  Procurator- 
General  asked  for  the  condemnation  of  certain  car- 
goes seized  on  the  Annie  Johnson  and  the  Kron- 
printetsan  Margareta,  whioh  were  claimed  by  a 
firm  of  Swedish  merchants. 

Messrs.  Peterssen  and  Nilsson,  the  olaimants, 
were  a  firm  carrying  on  business  at  Gothenburg, 
and  were  the  purchasers  of  two  consignments  of 
coffee,  each  consisting  of  500  bags.  The  coffee 
was  shipped  at  Santos,  in  Brazil,  by  Messrs. 
Ql  Tricks  and  Co.,  in  two  Swedish  vessels,  the 
Annie  iohnson  and  tbe  Kronprintettan  Mar~ 
gar  eta,  and  the  bags  were  marked  with  the 
initials  of  the  buyers.  Messrs.  T rinks  and  Co. 
were  a  German  firm  whose  headquarters  were  at 
Hamburg,  with  a  branch  establishment  atSantor. 
This  firm  made  use  ot  various  names  as  aliases, 
and  the  name  used  in  the  case  of  the  consign- 
ments in  question  was  that  of  the  Compannia 
Nacional  de  Cafe.  The  purchase  of  the  ooffee 
was  made  pursuant  to  contracts  of  sale  a  and  f. 
Gothenburg,  net  cash  on  arrival  of  documents  in 
Gothenburg,  and  subject  to  a  confirmed  oredit, 
and  bills  of  lading  were  issued  in  the  names  of 
the  bujerB,  Messrs.  Peterssen  and  Nilsson,  dated 
the  3rd  April  1916  and  the  10th  May  1916 
respectively.  The  goods  were  insured  by  the 
claimants  and  payment  was  duly  made  for  the 
same  when  the  documents  arrived  at  Gothenburg. 
Before  payment  was  made,  however,  the  coffee 
in  question  had  been  seized  as  prize,  when  the 
Annie  Johnton  and  the  Kronprinvttan  Marga- 
reta nut  into  Stomoway  for  examination,  along 
with  certain  other  cargoes  of  ooffee  consigned  by 
Messrs.  Trinks  and  Co.  to  other  consignees. 
These  other  consignments  were  condomned  as 
prize  on  various  dates  in  1917,  as  were  also  a 
number  of  consignments  shipped  by  Messrs. 
Trinks  and  Co.  in  other  vessels. 

The  claimants  contondod,  inler  alia,  (a)  that 
they  were  a  neutral  firm  which  had  bought  tbe 
coffee  bond   fide  for  consumption  in  Sweden 
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(o)  that  the  property  in  the  coffee  had  passed 
to  them  as  saoh  purchasers,  and  that  they  had 
become  the  owners  thereof  for  all  purposes  before 
the  date  of  seizure ;  and  (e)  that,  accordingly,  the 
coffee  seized  waa  neither  subject  to  condemnation 
nor  was  it  contaminated  or  rendered  confiscable 
by  reason  of  the  presence  of  other  goods  in  the 
ships  which  were  contraband  and  liable  to  con- 
fiscation according  to  the  Prize  Law  doctrine  of 
infection.  The  Crown  challenged  each  of  the 
contentions  of  the  claimants. 

B.  AAWright,  KG.  for  the  claimants.— All  the 
oiroumetance?  of  the  case  pointed  to  the  faot  that 
the  property  in  the  coffee  passed  to  the  claimants 
upon  shipment.  The  nature  of  the  contract 
showed  that  the  property  was  at  the  claimants' 
ritik  as  soon  as  it  waa  pnt  on  board,  and  that  was 
clearhr  the  intention  of  the  parties.  The  marking 
with  the  claimants'  initials  was  moreover  further 
evidence  of  complete  appropriation,  and,  however 
one  regarded  the  terms  of  payment,  there  was  no 
r  enervation  of  the  jut  ditponendi  by  the  sellers. 
As  the  property  had  passed  to  the  claimants,  the 
faot  that  there  had  been  a  condemnation  of  other 
£0ods  shipped  by  Messra.  Trinks  and  Co.  had  no 
application,  as  the  doctrine  of  infection  was 
inapplicable.   He  cited 

fragano  v.  Long,  4  B.  &  C.  219; 

The  Borfareren,  13  Asp.  Mar.  Law  Cas.  223;  114 

L.  T.  K*p.  46;  affirmed  14  Asp.  Mar.  Law  Cas. 

195;  117  L.  T.  Rep.  259; 
The  Parchim,  14  Asp..  Mar.  Law  Cas.  196;  117 

L.  T.  Rsp.  738  ;  (1918)  A.  C.  157  ; 
Bale  of  Goods  Aot  1893,  ss.  18,  19. 

The  Attorney-General  (Sir  F.  E.  8mith,  K.C.), 
Oretr,  K.C.,  Btuart  Bevan,  and  Hull  for  the  Pro- 
curator-General.— According  to  prize  law  the 
property  in  the  ooffee  remained  in  the  sellers  and 
the  goods  were  subject  to  condemnation.  When 
the  whole  transaction  was  contemplated  it  wee 
clear  that  there  was  no  intention  that  the  pro- 
perty should  pass  until  actual  delivery.  The 
present  case  wae  not  at  all  like  that  of  The 
Parchim  {ubi  sup.).  There  it  was  the  caae  of  a 
shipment  under  a  contract  made  before  the  war. 
Moreover,  the  coffee  waa  subject  to  the  doctrine 
of  infection  immediately  it  was  put  on  board. 
The  other  goods  of  Messrs.  Trinks  and  Co.  had 
been  condemned,  and  therefore  the  claimants 
ooold  not  make  oat  e  case  for  exemption  as  far 
as  these  two  consignment*  were  concerned.  They 
cited 

Shepherd  v.  Harriton,  I  Asp.  Mar.  Law  Cas.  66 ; 

24  L.  T.  Rep.  857  •,  L.  Rsp.  5  H.  L.  116 ; 
Miralrita  v.  Imperial  Ottoman  Bank,  3  Asp.  aUr 

Law  Cas.  591 ;  88  L.  T.  Rsp.  597 ;  3  Rx.  Div. 

164; 

8ake  v.  Tiilsy,  32  Times  L  Rep.  148. 

Cur.  adv.  vulL 

Jan.  11.— The  Pbbsidbnt. — These  are  the  two 
remaining  claims  last  argued  in  the  Urge  bstoH 
of  coffee  cases,  known  as  the  *'  Trinks  oases." 
About  thirty-five  different  consignments  have 
already  been  the  subject  of  adjudication. 

Messrs.  O.  Trinks  and  Co.,  of  Santos,  were  the 
shippers  in  every  instance,  although  thoy  used 
various  other  names  as  aliases.  The  name  they 
used  for  the  two  consignments  now  to  be  con- 
sidered was  Oompanbia  Naoional  de  Call.  It 
was  not  disputed  that  the  real  shippers  were 


e 

Messrs.  G.  Trinks  and  Co.    The  consignee*  were 
Messrs.  Peterssen  aadNilsson,  of  Gothenburg. 

The  two  cargoes  consisted  of  500  bags  of  coffee 
and  one  case  of  samples  each,  laden  on  the 
Swedish  steamships  Annie  Johnson  and  Kron- 
prvneettan  Margareta,  Five  hundred  bags  wan 
the  quantity  usually  sent  to  consignees,  accord- 
ing to  the  practioe  arranged  sad  adopted 
between  Messrs.  G.  Trinks  and  Go.  in  Hamburg 
and  Santos.  This  appears  from  a  letter  from 
Messrs.  G.  Trinks  and  Go.,  of  Hamburg,  to 
Messrs.  G.  Trinks  and  Go*  of  Santos,  ox  the 
1st  Nov.  1915.  That  gave  the  names  of  some 
firms  to  whom  consignments  might  be  sent, 
together  with  the  following  general  instruc- 
tions : 

We  should  like  tD  remind  yea  once  more  to  observe 
the  following  points  in  consignments  :  To  send  if 
possible  contracts  with  each  consignment ;  to  avoid 
everything  tbst  hag  reference  to  oar  firm  ;  to  advise 
shipment*  sig  early  as  ever  is  post  ibis,  so  that  we  may 
oovsr  the  insurances  injtims  ;  to  dispatch  marine  vtmplcs 
also  as  early  as  is  possible.  Yon  may  then,  of  coarse, 
send  consignments  to  the  five  aforesaid  firms  in  rotation, 
in  each  -turner  ;  however,  not  mors  than  &00  bags  for 
each  individual  Bra. 

Several  other  firms  or  nominees  besides  those 
named  in  that  letter  were  used  from  time  to  time 
for  the  same  purpose.  Messrs.  Peterssen  and 
Nilsson's  name  appears  in  such  cablegrams  aa 
were  intercepted  as  early  ss  the  29th  Jan.  1915, 
when  the  work  ot  interception  had  not  been  done 
with  strictness  or  regularity,  ft  was  a  cable- 
gram from  Messrs.  G.  Trinks  and  Co.,  of  Ham- 
burg, to  the  Santos  house,  part  of  wbioh  leads  : 

Accept  KronprimtKsan  Margareta   oaah   one  (tie) 
I'ctsrssen  and  Nilsson  Otto  Oswalt,  Goteborg. 

A  transaction  (it  may  be  the  same  or  a  different 
one}  between  Messrs.  G.  Trinks  and  Go  ,  of 
H<tinburp.  and  Messrs.  Peterssen  and  Nilsson, 
through  Otto  Gewalt,  is  referred  to  also  in  a 
letter  of  the  11th  March  1915  from  Otto  Gewalt 
to  Messrs.  G.  Trinks  and  Co.,  of  Santos. 

The  claimants  did  not  undertake  any  explana- 
tion of  these  earlier  matters. 

I  dealt  fairly  folly  with  the  general  position  of 
the  Trinks  firms  and  their  nominees,  and  with 
their  general  schemes  of  operations  in  relation  to 
extensive  shipments  of  coffee,  in  judgments 
delivered  on  the  28th  Aug.  and  the  22nd  and 
23rd  Nov.  1917.  In  those  judgments  I  alao 
considered  features  which  were  common  to  aJl 
the  cases,  such  as  the  comparative  importation 
of  ooffee  tj  Germany  and  to  Scandinavian 
countries  before  and  after   the   war,  and  alao 

!>ronounced  my  views  npon  veriocs  questions  of 
aw  which  had  been  argued,  or  might  arise,  in 
connection  with  the  various  claims.  It  is  there* 
fore  unnecessary  to  repeat  what  was  then  said, 
although  the  conclusions  should  be  borne  in 
mind. 

Two  main  contentions  were  pat  forward  by 
the  claimants :  (a)  that  they  were  a  neutral  firm 
whioh  had  honestly  bought  the  coffee  for  Swedish 
consumption  ;  and  (6)  that  the  property  in  it  had 
passed  to  them  as  such,  and  that  they  had  become 
the  owners  for  all  purposes  before  seizure ;  and 
accordingly  that  the  coffee  seized  was  neither 
subjrot  to  condemnation  nor  contaminated  or 
rendered  confiscable  by  the  presence  of  other 
contraband  goods  in  the  ship  according  to  the 
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Prize  Law  doctrine  of  infection.  The  Grown 
challenged  both  these  contentions. 

The  contract*  put  forward  in  the  two  crags 
are  similar  in  terms,  and  the  cases  as  presented 
ran  on  parallel  lines.  The  con  tracts  were  mado 
pursuant  to  negotiations  carried  on  bj  "  conver- 
sation*, personally  or  by  telephone"  with  Otto 
Oswalt,  described  as  the  local  agent  of  the  Com- 

rhia  Naoional  de  Cafe  of  Santos.  As  shown 
the  evidence,  the  so-called  agency  of  Qewalt 
w&g  a  completely  polluted  channel.  Confirmation 
sale  notes  from  Gewalt  worn  produced,  The 
oontracte  were  ""cost  and  freight  Gothenburg"; 
the  goods  were  described  as  "uninsured,  to  be 
covered  by  purchasers,"  and  the  terms  as  to 
payment  were  "  Net  oash  against  documents  on 
their  arrival  at  Gothenburg  to  be  telegraphically 
confirmed  by  a  local  bank  through  a  bank  in 
Santos."  (There  were  slight  differences  in  the 
translation  of  the  two— but  these  were  not 
material,  and  no  distinction  between  them  was 
made  in  argument.) 

Having  stated  the  general  character  of  the 
contracts  alleged  and  relied  on,  some  further 

Birticnlars  relating  to  tbem  must  now  be  given, 
be  first  in  da+e  was  that  relating  to  the  coffee 
on  the  Kronprituetsan  Margareta.  It  bore  date 
the  1st  Feb.  The  Annie  Johnson  oontract  was 
dated  the  9th  Feb.  Bat  as  the  AnnU  Johnson 
sailed  first,  and  the  seizure  of  the  goods  upon 
her  was  also  the  earlier,  I  Bball  take  first  in  order 
the  claim  to  the  goods  laden  on  that  vessel. 

The  "  delivery  period  "  stated  in  the  contract 
note  wae,  "shipment  per  steamship  Annie  John- 
torn,  to  load  beginning  of  March."  The  goods 
were  not  in  fact  loaded  till  the  next  month.  The 
bill  of  lading  is  dated  the  3rd  April,  the  invoice 
the  4th  ApriL  The  letter  confirming  credit 
covered  the  goods  to  be  laden  on  both  vessels. 
It  was  sent  by  the  Skandinaviska  Bank  from 
Gothenburg  on  the  14th  Feb.  direct  to  the 
nominal  shippers — Companhia  Naoional  de  Cafe, 
Santos.  The  credits  were  to  be  available  on  the 
latter's  sight  drafts  on  the  bank,  accompanied  by 
bill  of  lading  and  invoice.  Under  each  credit 
payment  was  to  be  effected  against  the  first  bill 
of  lading  presented  to  the  Skandinaviska  Bank, 
the  remaining  bills  of  lading  to  be  furnished 
later.  The  credits  were  to  be  in  force  up  to  the 
1st  May  1916  inclusive.  The  dates  of  the  loading 
— namely,  the  beginning  of  March  and  the  latter 
part  of  March— were  both  specified  in  the  letter 
of  oredit.  The  insurances  were  effected  by  Messrs. 
i'etersBon  and  Nilason  in  February. 

The  drafts  and  documents  were  not  Bent  to  the 
Skandinaviska  Bank,  but  (ae  wae  said)  to  the 
Euskilda  Bsnk  of  Stockholm,  as  agents  for  the 
shippers  or  their  Santos  bankers.  They  did  not 
reach  the  latter  until  the  16th  May— that  is,  after 
the  seizure — whioh  was  effected  at  Stornoway  on 
the  12th  May.  They  were  presented  to  the 
Skandinaviska  Bank  on  the  18th  Msy,  and  pay- 
ment was  said  to  have  been  made  on  that  date. 

The  corresponding  particulars  in  the  oase  of  the 
Kroner iruestan  Margartta  were  as  follows :  The 
contract  was  dated  the  1st  Feb.,  the  delivery 
period  being  "  expected  to  load  in  the  latter  half 
of  March."  The  loading  did  not  in  faot  take 
Place  till  May.  The  bill  of  lading  was  dated  the 
10th  May  ;  the  invoice  the  11th  May.  The  goods 
*ere  seized  at  Stornoway  on  the  15th  June.  The 
drafts  were  not  received  by  the  shippers'  bank  till 


the  29th  June,  a  fortnight  after  the  seizure  ;  and 
payment  was  alleged  to  have  been  made  through 
the  Skandinaviska  Bank  on  the  3rd  J uly. 

The  evidenoe  as  to  the  dealings  with  the  bills  of 
lading  and  invoices,  and  as  to  payment,  was  by 
no  means  satisfactory.  No  evidence  was  given 
on  b#h?lf  of  the  shippers  on  either  of  these 
important  matters.  Nor  was  any  (apart  from 
so-called  certificates  of  the  Swedish  banks)  given 
by  or  for  the  bankers  at  Santos,  Stockholm,  or 
Gothenburg. 

It  would  appear  that  there  were  two  original  bills 
of  lading,  with  certain  oopies,  in  each  case.  Conies 
of  letters  from  the  Companhia  Naoional  de  Cafe 
to  the  Skandinaviska  Bank  (dated  respectively  the 
4th  A.pril  and  the  11th  May)  were  produced,  in 
which  it  was  stated  that  a  bill  of  lading  for  the 
goods  was  inclosed.  Bat  it  was  said  by  the 
claimant*'  oounsel,  and  sworn  on  their  behalf  by 
their  solicitor,  that  the  bills  of  lading  were  not 
inclosed  in  those  letters ;  and  that  the  passages 
which  indioated  the  contrary  were  part  of  a 
printed  form  left  in  by  mistake. 

The  claimants'  case  was  that  the  documents 
were  sent  to  the  Enekilda  Bank,  with  the  drafts 
or  bills  of  exohange.  But  in  no  document  was 
there  any  reference  specifically  to  the  original 
bills  of  lading  or  invoices,  which  showed  clearly 
that  they  were  sect  to  the  Enskilda  Bank  or 
handed  over  to  the  Skandinaviska  Bank  (of.  the 
letters  from  the  Enskilda  Bank  to  the  Santos 
Bank  of  the  20th  May  and  the  5th  Joly  respec- 
tively). Mr.  Nilsson  in  his  affidavits  merely 
deposed  formally  that  he  was  "  the  holder  of  the 
bill  of  lading." 

As  late  as  Sept*  1917  some  letters  passed 
between  the  two  Swedish  banks.  The  Skandina- 
viakn  Bank  appears  to  have  made  some  inquiries 
of  the  Enskilda  Bank  by  a  letter  of  the  12th  Sept. 
No  evidence  was  given  as  to  the  contents  of  that 
letter.  The  reply  of  the  14th  Sept. — beaded  with 
particulars  of  the  bills  of  exchange  only— was 
that  the  latter  bank  had  only  received  "  the  above 
documentary  remittances  "  from  the  Santos  Bsnk 
with  the  letters  of  the  5th  April  and  the  12th  May 
1916. 

It  was  again  said  for  the  claimants  and  deposed 
by  their  London  solicitor  that  the  phrase  "docu- 
mentary remittances "  in  that  le*ter  meant  in 
common  usage  the  draft  and  all  shipping  docu- 
ments; bnt  that  in  this  case  the  documents  con- 
sisted only  of  the  draft,  the  bill  of  lading,  and  the 
invoice.  Before  leaving  this  subject,  I  may 
mention  that  the  "  bills  of  lading  "  referred  to  by 
the  claimants'  cashier  in  the  ao-called  certificate 
of  the  24th  Sept.  1917  should  probably  be  bills  of 
exchange  or  drafts.  There  was  no  bill  of  lading 
of  the  11th  May  1916,  although  the  draft  was 
dated  that  day.  The  draft  for  the  Annie  Johnson 
shipment  was  never  produced.  It  was  said  that 
the  bank  could  not  find  it.  Bat,  although  the 
evidence  upon  this  head  does  not  leave  the  matter 
free  from  doubt,  I  am  willing  to  assume  in  favonr 
of  the  claimants  that  one  of  the  bills  of  lading 
and  the  invoice,  as  well  as  the  draft,  in  each  case 
came  into  the  hands  of  the  Enskilda  Bank,  and 
were  presented  to  and  taken  np  by  the  Skandina- 
viska Bank  about  the  18th  May  and  the  3rd  July 
1916.  Bat  no  information  of  any  kind  was  given 
as  to  what  was  done  with  the  second  bill  of  lading 
in  either  oase,  as  to  the  persons  to  whom  it  was 
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With  regard  to  payment  of  the  drafts,  there 
was  evidence  that  they  were  paid  by  the  Skandi- 
naviska  Bank  to  the  Enskilda  Bank,  and  by  the 
latter  to  the  credit  of  the  Santos  Bank,  about  the 
20th  May  and  the  5th  July  respectively.  Bat  the 
alleged  payment  by  the  claimants  is  not  properly 
supported.  Nor  is  it  satisfactorily  shown  what 
was  the  source  of  the  money. 

I  hate  frequently  had  occasion  to  no m merit 
upon  the  form  of  "  certificates  "  often  put  forward 
at  late  dates  by  Swedish  banks  to  explain 
monetary  transactions.  In  the  present  case,  as  in 
so  many  others,  I  should  like  to  have  seen  a 
properly  certified  extract  from  the  bank  books 
contemporaneous  with  the  transactions. 

As  to  the  claimants'  accounts,  it  wrts  said,  to 
my  surprise,  that  they  had  nothing  equivalent  to 
a  bank  pass-book  in  Sweden  except  for  savings 
banks.  How  merchants  or  customers  of  banks 
are  to  check  their  accounts  I  do  not  know. 

For  the  Annie  Johneon  shipment  the  amount 
paid  to  the  Enskilda  Bank  was  21,990kr.  Mr. 
Nils  son  deposed  on  the  23rd  Feb.  1917  that  he 
paid  it  by  a  cheque  drawn  by  him  ugainst  a  credit 
balance  at  the  Skandinaviska  Bank.  He  appealed 
in  corroboration  to  a  so-called  certificate  from  the 
hank  dated  the  21st  Nov.  1916  that  Messrs. 
Peterssen  and  Nilsson  had  on  the  18th  May  paid 
them  by  means  of  a  cheque  drawn  against  their 
oredit  balance  with  the  bank  for  22,080kr. 

Later  on  (jast  before  the  hearing)  there  was 
exhibited  to  an  affidavit  of  the  claimants'  solicitor 
a  cheque  of  Messrs.  Peterssen  and  Nilsson  for 
1 9,500k r.  made  payable  to  themselves  with 
note,  *'  for  which  debit  current  a/o  "-—I  find 
nothing  corresponding  with  this  in  any  of  the 
accounts. 

As  to  the  payment  for  the  Kronprintettan 
Margareta  shipment,  Mr.  Nilsson's  affidavit 
varies  slightly.  He  simply  says  he  made  the 
payment  himself  to  the  Dank  on  the  3rd  July. 
On  the  2nd  Jane  1917  ».  certificate  was  given  by 
the  bank  that  Messrs.  Peterssen  and  Nilsson  had 
on  the  3rd  July  1916  paid  them  the  equivalents 
against  documents  for  this  shipment.  Finally 
the  claimants'  cashier,  on  the  24th  Sept.  1917, 
gave  a  certificate  under  oath  that  the  two  pay- 
ments were  made  by  obeques,  ready  money,  and 
bonk  post  bills;  and  later  a  cheque  of  the  3rd 
July  1916  was  produced  for  16,000kr.  drawn  by 
Messrs.  Peterssen  and  Nilsson  on  themselves 
with  directions  to  debit  letter  of  oredit. 

These  discrepancies  upon  matters  on  record 
about  which  there  should  be  no  mistakes  make 
the  evidence  unsatisfactory. 

Great  stress  was  laid  by  counsel  for  the 
claimants  upon  the  opening  of  irrevocable  oredit 
by  the  letter  of  the  14th  Feb.  It  is,  therefore, 
desirable  to  look  into  the  circumstances  some- 
what closely.  In  the  first  place,  whatever  the 
meaning  and  effect  of  the  oredit  opening  may  be, 
it  must  qb  noted  that,  according  to  the  evidenoe, 
payment  was  not  made  by  the  claimants'  bank 
to  the  banking  agents  of  the  shippers  in  Europe 
until  after  the  seizure  in  either  cose;  but  the 
payment  was  consistent  with  the  express  terms 
of  the  letter.  The  credit  also  was  only  to  be  in 
force  until  the  1st  May  inclusive.  It  was  argued 
for  the  claimants  that  the  legal  and  business 
interpretation  of  this  was  that  if  shipment  of  the 
Koods  at  Santos  was  made  at  any  time  up  to  or 
OV  the  Ut  May,  (lie  credit  was  irrevocable  np  to 


the  presentation  of  the  bill  of  lading,  whenever 
that  might  be.  Their  counsel  said  that  some 
evidence  would  be  given  about  the  commercial 
interpretation  or  usage  in  auoh  oases,  but  none 
was  adduced.  Moreover,  even  if  the  letter  of 
credit  bad  the  effect  contended  for,  the  shipment 
of  the  goods  on  the  Kronprin*es$an  Margarita 
was  entirely  outside  it,  as  it  was  not  made  till  the 
10th  May.  It  was  admitted  that  no  application 
was  made  to  have  the  oredit  extended.  Apart 
from  voluntary  action  on  the  part  of  the  Skan- 
dinaviska Bank  or  their  customer,  this  shipment, 
therefore,  received  no  protection  from  the  credit 
which  had,been  opened. 

If  the  goods  had  been  loaded  within  the  time 
specified  in  the  contracts  and  letter  of  credit,  the 
bills  of  lading  and  the  goods  would  have  reached 
Gothenburg  in  the  ordinary  course  in  good 
time  before  the  1st  May.  The  voyage  of  the 
Annie  Johnson  to  Stornoway  took  tbirty-six  days, 
and  that  of  the  Kronprimeuan  Margareta  (a 
faster  ship)  twenty -eifcht  days.  The  voyage  of 
four  other  vessels  carrying  the  coffee  of  Messrs. 
G.  Ti  ink  a  and  Co.  from  Brazil  to  ports  in  Soot- 
land,  like  Kirkwall,  Lerwick,  and  Leith,  averaged 
about  thirty-six  days.  It  would  rather  seem 
that  the  time  of  loading  for  the  Annie  Johnson 
and  the  Kronprineeeean  Margareta  had  been 
arranged  roughly  for  their  arrival  at  Gothen- 
burg before  the  1st  May  ;  and  the  bills  of  lading 
might,  of  course,  have  arrived  earlier  by  mail 
steamers. 

A  few  other  facts  are  to  be  noted  with  regard 
to  the  transactions.  Although  the  loading  was 
effected  from  a  month  to  six  weeks  later 
than  the  periods  stipulated,  the  shipper*  rendered 
no  explanation;  nor  did  the  alleged  purchasers 
or  Otto  Gewalt  make  any  complaint  of  the  delay, 
or,  indeed,  any  inquiry  it  all  about  the  goods. 
Was  it  tacitly  or  otherwise  understood  that  when- 
ever the  coffee  arrived  it  would  be  acceptable 
and  accepted  by  those  for  whom  it  wss  destined  f 
Again,  to  each  shipment  was  added  a  case*  of 
samples,  about  which  nothing  had  been  said  in 
the  negotiations  or  contracts,  or  has  been  said  in 
these  proceedings  by  thf  claimants.  In  this  con- 
nection reference  should  be  made  to  the  general 
directions  from  Messrs.  G.  Trinks  and  Co..  of 
Hamburg,  to  Santos  in  the  letter  of  the  1st  Nov. 
1915  already  cited.  Similarly,  and  in  accordance 
with  such  directions,  a  oase  of  samples  was  sent 
with  various  shipments  after  this  date  to  inter* 
mediaries  for  the  enemy  whose  consignments 
have  been  condemned. 

Lastly,  it  is  to  be  borne  in  mind  that  before 
the  contracts  now  in  question  were  made  many 
consignments  of  Trinks'  coffee  (about  fifteen  or 
more  in  number)  to  such  notorious  nominal  con- 
signees and  enemy  intermediaries  as  Hyllen  and 
Kock,  the  Transooean  Import  Company,  Qroth 
Hansen,  K.  A.  Scbalz,  Ed.  Laurent,  Serle,  and 
others  had  been  seized  in  the  preceding  two 
months  of  December  and  January.  This  indi- 
cated that  further  consignments  to  these  names 
would  probably  have  precarious  passages.  When 
or  how  Messrs.  Peterssen  and  Nilsson  first  had 
business  transactions  with  Messrs.  G.  Trinks  and 
Co.  was  not  stated. 

I  have  set  out  the  circumstance*  with  some 
fnlnees ;  but  in  similar  oases  experience  in  this 
court  shows  that  the  investigation  of  transactions 
like  these  requires  to  lie  made  with  cl3se  scrutiny 
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if  masks  ingeniously  and  elaborately  constructed 
are  to  be  torn  off  and  the  real  substance  reached 
and  exposed. 

In  support  of  the  contention  that  the  property 
bud  passed  to  the  claimants  on  shipment  four 
points  were  urged — viz  :  (1)  Tbe  insurance  by 
tLe  claimants;  (2)  tbe  confirmed  oredits ;  (3)  tbe 
itsuing  of  the  bills  of  lading  to  Messrs.  Peterssen 
and  Nilsson  as  consignees;  and  (4)  tbe  alleged 
appropriation  of  the  goods  by  their  being  marked 
on  shipment. 

The  fact  has  been  noted — but  I  want  to  empha- 
sise it— that  these  were  pott-bellum  transactions. 
It  is  hardly  necessary  to  say  that  the  cases  of  The 
Miramiehi  (13  Asp.  Mar.  Law  Cas.  21 ,  112  L.  T. 
Rep.  3-19;  (1915)  P.  71)  and  The  Parchim  (ubi 
sup.)  related  to  ante-bellum  contracts. 

I  propose  to  deal  with  the  claimants'  conten 
tions  first  as  if  they  related  simply  to  the  passing 
of  tbe  property  under  our  monioipal  law.  As  has 
been  pointed  out  in  many  earlier  cases,  and  bo 
recently  as  in  The  Parchim  (ubi  tup.),  the  ques- 
tions of  fact  relating  to  the  intention  ot  the 
parties,  which  is  the  determining  factor,  often 
raise  points  of  the  finest  distinction.  The  judg- 
ment delivered  in  the  Privy  Council  in  The 
Parchim  (ubi  tup.)  shows  that  the  facts  upon 
which  the  decision  was  founded  were  of  a  very 
special  kind. 

As  to  the  first  point  relied  upon  for  the 
claimants— namely,  that  the  goods  were  at  the 
risk  of  and  were  insured  by  them — this,  although 
a  material  consideration,  is  not  decisive.  The 
Parchim  (ubi  tup.)  and  other  authorities  establish 
that.  In  the  present  oase  a  reason  for  this  pro- 
vision exists.  It  has  often  been  observed  in 
this  oourt  that  shippers  on  the  other  side  of  the 
Atlantic   found  difficulties  in  insuring  goods 


which  might  be  contraband,  and  therefore  etipn 
that  the  insurances  should  be  effected  by 


partly  or  in  the  whole, 
with  German  companies  or  underwriters.  In 
other  oases  we  have  seen  that  while  marine  risks 
policies  were  to  be  effected  by  the  shippers, 
risks  were  left  to  be  insured  by  the  con. 


As  to  the  second  point,  the  opening  of  the 
oredit,  I  have  stated  the  facts,  and  commented 
upon  them.  It  is  not  necessary  to  decide  the 
point,  but  on  the  whole,  as  a  matter  of  construo- 
tion,  I  am  of  opinion  that  tbe  credit  lapsed  before 
the  documents  were  presented,  and  this  was  after 
the  seizures.  I  may  say  that  I  gather  from  many 
other  similar  cases  that  this  is  in  accordance  with 
the  commercial  interpretation.  However  that 
may  be,  it  is  clear,  at  any  rate,  that  the  shippers 
did  not  and  could  not  rely  upon  a  credit  in  rela- 
tion to  the  Kranprintettan  Mar  gar  eta  shipment  on 
the  10th  May  (unless  they  were  very  remiss  in 
their  business)  because,  on  any  construction,  the 
period  of  oredit  had  expired.  I  do  not  consider 
that  the  letter  of  credit  was  any  thing  more  than  a 
guarantee  given  that  the  price  of  the  goods  would 
be  paid  on  presentation  of  a  bill  of  hiding  and 
invoice  at  Gothenburg.  This  circumstance  does 
not,  in  my  view,  determine  that  tbe  shippers 
abandoned  the  jut  disponent?!,  or  intended  that 
tbe  property  in  tbe  goods  should  pass  before  or 
immediately  upon  shipment  to  the  consignees 
named  in  the  bills  of  lading.  The  instructions  to 
the  bank  were  express  and  specifio  that  the  docu 
ments  should  only  be  given  up 
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at  Gothenburg ;  and  this,  in  fact,  was  what  the 
claimants  said  was  done. 

As  to  the  third  point,  I  am  of  opinion  that  the 
issuing  of  the  bills  of  lading  to  the  claimants 
themselves  did  not  effect  a  tiansfer  of  the  pro- 
perty. The  bills  of  lading  were  given  on  tbe  3rd 
April  and  tbe  10th  May.  The  invoices  were  dated 
next  day.  Tbe  documents  were  said  to  have  been 
sent  to  the  eellerb'  bankers  at  Gothenburg  on  the 
5th  April  and  the  12th  May ;  but  upon  what  dates 
the  mails  were  dispatched  was  not  proved. 

Fourthly,  it  was  contended  that  the  goods  were 
unconditionally  appropriated  by  being  marked 
for  shipment.  In  my  view  that  contention  is 
unsound.  The  claimants  wore  not  aware  of,  and 
certainly  did  not  assent  to,  such  an  appropriation 
by  the  sellers.  It  was  not  proved  that  any  notifi- 
cation whatever  was  given  to  the  claimants  of  the 
appropriation  or  shipment.  No  evidence  was 
adduced  to  show  that  the  olaimants  had  any 
knowledge  that  the  goods  were  afloat  or  had  been 
loaded  until  after  the  seizure.  As  to  notification 
of  appropriation  see  the  observations  of  Lord 
Parker  in  The  Parchim  (ubi  tup.), 

Moreover,  as  the  contracts  were  for  coffee  of 
specified  description  and  quality  to  be  shipped  in 
specified  periods  in  March,  and  the  shipments 
were  only  made  in  April  and  May,  it  may  well  be 
that  the  claimants  might  have  refused  to  accept 


The  conclusion  to  which  I  have  come  is  that 
there  was  not  au  unconditional  sppropriation  with 
the  assent  of  the  buyers,  and  that  sect.  18  (rule  5) 
and  sect  19  (1)  and  (5)  of  the  Sale  of  Goods  Aot 
1893  apply.  It  is  well  known  that  these  portions 
of  the  Aot  were  founded  on  the  judgment  of 
Cotton,  L.J.  in  Marabita  v.  Imperial  Ottoman  Bank 
(ubi  tup.).  I  will  quote  one  part  of  the  judgment : 
"  So,  if  the  vendor  deals  with  or  claims  to  retain 
the  bill  of  lading  in  order  to  secure  the  contract 
price,  as  when  be  sends  forward  the  bill  of  lading 
with  a  bill  of  exobange  attached,  with  directions 
that  tbe  bill  of  lading  is  not  to  be  delivered  to 
the  purchaser  till  acceptance  or  payment  of  the 
bill  of  exchange,  the  appropriation  is  not  absolute, 
but,  until  acceptance  of  the  draft,  or  payment,  or 
tender  of  the  prioe,  is  conditional  only,  and  until 
suoh  acceptance,  or  payment,  or  tender,  the  pro- 
perty in  the  goods  does  not  pass  to  the  purchaser ; 
and  so  it  was  decided  in  Turner  v.  Trutteee  of 
Liverpool  Dock*  (6  Ex.  543) ,  8hepherd  v.  Harrison 
(ubi  tup.) ;  Ogg  v.  8huter  (33  L.  T.  Rep.  492 ; 
1  C.  P.  Div.  47).  But  if  tbe  bill  of  lading  has 
been  dealt  with  only  to  secure  the  contract  price, 
there  is  neither  principle  nor  authority  for  holding 
that  in  suoh  a  case  the  goods  shipped  for  the 
purpose  of  completing  the  contract  do  not  on 
payment  or  tender  by  the  purchaser  of  the  con- 
tract price  vest  in  him.  When  this  occurs  there 
is  a  performance  of  the  condition  subject  to 
which  the  appropriation  was  made,  and  every- 
thing which,  according  to  tbe  intention  of  the 

Sarties,  is  necessary  to  transfer  the  property  is 
one;  and,  in  my  opinion,  under  such  circum- 
stances, the  property  does  on  payment  or  tender 
of  the  prioe  pass  to  the  purchaser." 

I  do  not  forget  that  the  bill  of  lading  in  that 
case  was  made  out  to  the  shippers'  order.  But 
tbe  paragraph  just  quoted  does  not  appear  to  me 
to  be  confined  to.  or  indeed  to  deal  witb,  bills  of 
lading  so  made  out.  The  passage  in  the  judgment 
which  immediately  precedes  this  dealt  with  the 
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class  of  case  wLaia  they  are  ma  da  out  to  the  order 
of  the  shippers. 

If,  m  wu  contended,  delivery  of  Ute  good* 
on  tbe  Annie  Johnton  and  the  KronprintetitXH 
Margareta  to  the  mut  era  of  the  vessels  waa  a 
delivery  to  tbe  consignees  named  in  the  bills  of 
lading,  then  the  ahippera  would  on  shipment  loae 
their  lien  upon  tbe  goods.  That  being  so,  is  it 
reasonable  to  suppose  that  they  did  not  intend 
to  reserve  a  jue  dieponendi  t  Without  anoh  a 
reservation,  at  any  rate  dearly  in  the  case  of  the 
Kronprinsetian  1  ' ir gar eia,  they  would  have  no 

eeounty  at  all  in  rejpect  of  the  goods  other  than 
tbe  obligation  of  the  alleged  purchasers  in 
Gothenburg  under  tbe  contract. 

Upon  these  grounds,  even  if  the  right  inference 
from  the  facts  should  be  that  the  contract  was 
made  bond  fide  between  two  neutral  firms,  and  the 
law  to  be  applied  is  tbe  municipal  law  (which  I  do 
not  accept),  I  should  hold  that  the  property  had 
not  passed  to  Messrs.  Peterssen  and  Nilsson 
before  the  seizure. 

Bat  there  is  another  aspect  of  this  case,  and  an 
important  one  from  the  point  of  view  of  the  rights 
of  belligerents.  In  the  judgment  pronounced  in 
some  of  Messrs.  G.  Tricks  and  0o.'s  oases  on  the 
'28th  Aug.  1917  I  stated  some  principles  of  Prize 
Law  as  to  the  transfer  of  property  during  a  state 
of  war  ;  and  tbe  same  subject  was  dealt  with  in 
tbe  judgment  given  upon  claims  to  various 
oirgoes  on  the  KronprinseBian  Margareta  in 
March  last  (14  Asp.  Mar.  Law  Oas.  31;  116 
L.  T.  Rep.  508;  (1917)  P.  114).  Without 
repeating  them,  I  will  quite  shortly  give  the 
effect  of  their  application  to  the  present  case. 
If  Messrs.  O.  Tricks  and  Co.,  of  Santos  (shipping 
under  tbe  name  of  Oompanhia  Nacional  de  Caff, 
are  to  be  regarded  as  enemy  traders,  the  goods 
would  be  treated  as  enemy  goods  during  transit, 
and  claimants  would  not  be  regarded  as  tbe 
owners  while  the  transit  continued,  or  until  tbe 
goods  were  actually  delivered  into  their  possession. 
Farther,  if  the  shippers  are  to  be  regarded  as 
neutrals,  and  tbe  goods  were  destined  for  tbe 
use  of  or  to  be  at  the  disposition  of  Messrs.  O. 
Trinks  and  Co.,  of  Hamburg,  on  arrival  they 
woold  be  treated  as  enemy  goods,  whether  the 
legal  property  according  to  municipal  law 
remained  in  the  shippers  or  not 

I  have  already  in  these  cas9s  stated  tbe  close 
connection  and  relationship  between  Messrs. 
Trinks  and  Go.  of  Hamburg  and  Messrs.  Trinks 
and  Co.  of  Santos,  according  to  tbe  evidence,  bat 
without  any  assistance  from  either.  They  have 
interests  in  common  even  if  they  are  not  identical. 
My  view  is  that  the  Santos  house  was  only  a 
baying  branch  of  the  Hamburg  bouse.   The  sole 

{proprietor  who  subscribed  the  whole  of  tbe  capital 
or  the  Santos  house  or  branch  was  a  partner 
in  the  Hamburg  firm.  Otto  Gewalt,  who  pur- 
ported to  arrange  the  contract  with  Messrs. 
Petersaen  and  Nilsson,  was  tbe  agent  of  tbe 
Hamburg  firm.  He  was  tbe  instrument  through 
which  the  bogus  company,  called  Traneooean 
Import  Company,  came  into  existence  to  act  as  a 
name  for  Messrs.  G.  Trinks  and  Co.,  of  Hamburg. 

On  this  voyage  of  the  Annie  Johnion  twenty- 
five  barrels  of  tea,  shipped  by  Messrs.  Anting 
and  Co.  from  Buenos  Ayres,  were  sent  through 
Messrs.  Trinks  and  Co.  of  Santos  to  the  address 
of  Gewalt,  "to  be  forwarded  to  Hamburg,"  and 
in  the  letter  informing  him  of  this  they  said: 


"  We  have  advised  our  Hamborg  house  of  this, 
and  would  ask  yon  to  gat  in  tonob  *  ith  them." 

it  was  through  or  with  him  acting  as  agent  fur 
Messrs.  Trinks  and  Co  ,  of  Hamburg,  that  Mosars. 
Peterssen  and  Nilsson  engaged  in  the  trans- 
actions referred  to  in  tbe  before- mentioned 
cablegram  and  letter  of  the  29th  Jan.  and  the 
11th  March  191*.. 

It  is  also  well  to  note  thst  Messrs.  Peterssen 
and  Nilsson  say  they  bought  300  other  bags  of 
coffee,  also  laden  on  the  Kronpriwan  Mar. 
garela,  from  a  Rio  Janeiro  firm  through  one 
Theodore  Sack— a  well-known  intermediary  for 
Hamburg  firms — whose  real  name  was  Christo- 
pher Pyk,  of  Stockholm. 

Messrs.  Peterssen  and  Nilsson  have  not  die- 
closed  any  circa m stance  about  Messrs.  Trinks  and 
Co.,  of  Hamburg,  or  of  Santos.  But  they  have 
not  denied  acquaintance  or  connection  with  them. 
They  have  been  silent  also  about  their  knowledge 
of  or  acquaintance  with  tbe  so  called  Oompanhia 
Nacional  de  Cafe.  They  have  refrained  from 
explaining  how  they  came  to  be  purchasers  of 
coffee  from  such  a  company,  and  they  have  failed 
to  deal  with  any  of  the  allegations  put  forward 
relating  to  their  alleged  vendors. 

I  cannot  doubt  that  the  claimants  knew  that 
the  real  shippers  of  the  goods  were  Messrs.  Trinks 
and  Co.,  of  Santos.  I  cannot  doubt  either  that 
they  knew  that  Gewalt  was  acting  through  the 
Santos  house  of  Trinks  for  Messis.  Trinks  and 
Co.,  of  Hamburg. 

The  wholesome  rule  of  the  oonrt  is  that  if  any 
doubt  exists  as  to  the  character  of  goods  claimed 
to  be  the  property  of  a  neutral  being  still  property 
belonging  to  an  enemy,  the  claimant  is  pnt  to 
strict  proof  of  ownership,  and  any  circumstances 
of  fraud,  or  connivance,  or  attempt  at  imposition 
on  the  court — whether  by  making  wrong  state- 
ments, or  by  withholding  information,  or  by  self- 
imposed  silence— will  react  unfavourably  upon 
his  claim :  (see  Batlen  v.  The  Queen,  11  Moo.  P.  0. 
271). 

In  this  case  the  goods  at  the  time  of  shipment 
were  tbe  property  either  of  the  Santos  house  or 
of  the  Hamburg  house  of  Messrs.  Trinks  and  Co. 
In  dealing  with  the  position  in  the  other  oases,  I 
said  that  "  where  a  person  has  interest  in  both  an 
enemy  and  a  neutral  house  of  trade,  and  the 
transactions  between  the  two  are  so  mixed  up  as 
they  are  in  these  cases,  the  court  will  not  under- 
take itself  to  unravel  the  tangle.  That  is  the 
duty  of  claimants ;  and  if  they  fail  in  it  they  must 
suffer  tbe  consequences." 

I  think  there  is  enough  evidence  in  this  oase 
upon  which  to  find  that  the  Santos  business  waa  a 
mete  agency  or  branch  of  the  Hamburg  house, 
and,  that  before  shipment  the  goods  were  the 
property  of  an  enemy  firm.  The  result  then 
would  be,  according  to  the  ruling  of  Prize  Courts, 
that  they  would  remain  enemy  property  during 
transit,  and  be  enemy  property  at  the  date  of  the 
seizure. 

Bat  if  they  were  the  property  of  tbe  Santos 
house  as  an  entity  distinct  from  the  Hamburg 
firm  I  should  find  that,  having  regard  to  the  inti- 
mate connection  between  them,  and  to  tbe  share 
held  by  Peter  Trinka  in  both,  and  to  the  whole 
evidence,  that  the  Santos  firm  and  Gewalt  were 
acting  in  concert  and  in  the  interests  of  tbe 
Hambnrg  firm  in  tbe  purchase  and  shipment  of 
the  coffee,  and  I  should  without  hesitation  apply 
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the  role  referred  to,  or  extend  it  if  need  be,  and 
decide  that  what  was  done  wee  in  fraud  of  the 
righU  of  belligerents,  and  that  tbe  property  could 
Dot  pass  in  transitu  and  therefore  remained  in 
the  shippers.  They  have  made  no  claim.  And 
in  any  event  the  goods  would  suffer  under  the 
doctrine  of  contagion  from  tbe  presence  on  the 
ships  of  other  condemned  goods  belonging  to  the 


My  conclusion  is  that  the  claimants  have  failed 
to  establish  that  tbe  goods  were  their  property  at 
the  time  of  seizure,  or  that  tbe  alleged  contracts 
were  genuine  oontracte,  or  that  their  claim  ii 
made  in  good  faith.  I  am  satisfied  that  they,  like 
so  many  of  the  other  consignees,  were  inter- 
mediaries for  Hamburg.  Moreover,  tbe  real 
owners  of  the  goods,  whether  the  Santos  boose 
or  the  Hamburg  firm,  hare  put  forward  no  claim 
and  the  time  for  claiming  has  long  run  out. 

Accordingly  tbe  claim  is  not  only  disallowed, 
but  I  condemn  the  goods  or  their  proceeds  as 
good  and  lawful  prize. 

Solicitor  for  the  Procurator.  General,  Treasury 
Solicitor. 

Solicitors  for  tbe  claimants,  BotiereU  and 


HIGH  COURT  OF  JUSTICE. 

KING'S  BENCH  DIVISION. 

Wednesday,  Ftb.  27, 191& 
(Before  Lubh  and  Sankst,  JJ.) 
Parsons  v.  Brixham  Fishing  8 mack 

INSURANCE  COMPAHT  LlMITBD  (O) 

ArlAtration — Submission  of  questions  in  dispute — 
Award  bad  in  law  upon  Us  Jace— Whether  court 
could  set  aside. 

drtain  trawlers  were  insured  as  to  three-quarters  of 
their  value  in  the  B.  F.  8.  Insurance  Company 
Limited,  To  save  their  vessels  from  destruction  by 
iremy  submarine,  the  owners  cut  a*oy  thetrawli, 
which  were  not  insured,  and  claimed  a  general 
average  contribution  against  the  company,  of 
which  the  owners  were  members.  The  rules  pro- 
vided that  all  disputes  should  be  settled  in  the  first 
instance  by  a  general  meeting  of  the  company,  or, 
on  appeal,  by  two  arbitrators  and  an  umpire,  none 
"!  whom  should  be  lawyers.  The  general  meeting 
having  refused  the  claim,  the  owners  proceeded  to 
arbitration  under' a  submission  tchtch  provided  that 
"  all  matters  in  difference  in  reference  to  the  said 
claim  for  a  general  average  contribution  are 
referred,"  dtc  The  umpire  by  his  award  ignored 
the  claim  for  general  average.  On  a  motion  to  set 
aside  the  award : 

Held,  that  it  was  bad  as  disclosing  an  error  in  law  on 
(he  face  of  it ;  that,  having  regard  to  the  general 
terms  of  the  submission,  it  was  not  open  to  thr. 
respondents  to  say  that  a  definite  p>4nt  of  law  ha>l 
been  submitted  to  arbitration,  as  to  which  the 

(e>  Bepened  by  W.  V.  Ball,  E*v,  Barrif  ui  »uU». 


doi  io»  of  the  arbitrator  was  final,  and  that  the 


King  v.  DuTeen  (108  L.  T.   Rep.  844;  (1903) 
2  K.  B.  32)  distinguished. 

Motion  to  set  aside  an  award  in  the  following 
circumstance* : — 

The  claimants  were  insured  with  the  society 
with  respect  to  respective  fishing  e macks — eight 
in  number— in  the  respective  sums  set  out  in  tbe 
policies  of  insurance  issued  by  the  society  to  tbe 
assured  in  respect  of  the  said  ships.  The  policies 
of  insurance  were  subject  to  the  rules  of  the 
society,  rule  30  of  which  provides  that  should  any 
question  arise  between  tbe  society  and  tbe  assured 
as  to  the  rights  or  liabilities  or  olaima  or  obliga- 
tions of  the  assured  towards  or  against  the  society 
or  vice  versa  no  legal  proceedings  should  be  taken 
by  or  against  the  society,  but  in  lieu  thereof  the 
assured  might  give  notice  to  the  secretary  stating 
particulars.  The  secretary  was  then  to  convene 
a  speoial  general  meeting  of  the  members  to  con- 
sider and  decide  the  matter.  Should  the  assured 
be  dissatisfied  with  the  decision  of  the  meeting  all 
matters  in  dispute,  including  costs  of  reference 
and  award,  should  be  referred  to  the  arbitration 
of  two  arbitrators  and  an  umpire  (neither  of 
whom  should  belong  to  the  Legal  Profession), 
one  arbitrator  to  be  chosen  by  the  person  or 
persons  claiming  arbitration,  and  the  other  by 
tbe  society,  and  the  umpire  to  be  chosen  bj 
the  two  arbitrators  before  they  proceeded  to  the 
arbitration. 

Both  arbitrators  and  umpire  were  to  be  men 
of  Devon,  and  the  arbitration  was  to  be  subject 
in  all  respects  to  the  Arbitration  Act  1889  or 
aDy  Act  amending  the  same.  On  tbe  28th  Nov. 
1916,  wbMst  tbe  boats  above  mentioned  belonging 
to  tbe  assured  were  fishing  on  tbe  high  seas,  they 
were  in  danger  of  total  destruction  at  the  hands 


of  tbe  King's  enemies  by  reason  of  a  German 
submarine  appearing  and  firing  on  them.  In 
order  to  escape  destruction,  the  trawling  warp* 
belonging  to  the  ships  of  the  assured  were  cut 
and  tbe  trawling  gear  belonging  to  the  assured 
was  lost.  The  trawling  gear  was  not  insured 
with  any  office  or  company  against  such  loss. 
The  assured  claimed  that  tbe  facts  and  oiroum- 
htanoes  of  tbe  occurrence  which  occasioned  the 
Iobb  of  the  trawling  gear  amounted  to  and  con- 
stituted a  general  average  lose.  On  the  1st  Deo. 
1916  tbe  assured  requested  that  a  general 
meeting  of  the  society  should  be  called  in  accord- 
ance with  rule  30  to  consider  and  decide  the 
matter.  A  meeting  was  duly  held  on  the  16th 
Dec.  1916,  when  it  was  decided  that  the  claim 
made  by  the  assured  could  not  be  admitted.  Tbe 
assured  being  dissatisfied  with  the  decision  come 
to  at  the  meeting,  desired  that  the  matters  in 
dispute,  including  costs  of  reference  and  award, 
should  be  referred  to  the  arbitration  of  two 
arbitrators  and  an  umpire  in  accordance  with 
rule  30.  It  was  then  agreed  that  all  such  matters 
in  dispute  should  be  referred  to  arbitration 
accordingly.  Tbe  agreement  to  refer,  after 
reciting  the  above  facts,  continued : 

1.  All  matters  in  differenoe  between  the  parties  herato 
in  reference  to  tbe  said  olaim  fur  a  general  average  con- 
tribution l>y  the  aasnrod  against  tbe  nooiety  are  hereby 
referred  to  tbe  dual  award  aad  final  decision  of  (J»['taiu 
F.  Mauley,  of  Berry  Head-road,  Brixham,  aforesaid, 
appointed  by  the  assured,  and  Alfred  H.  Laafear,  e 
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Paignton,  in  the  county  of  Devon,  smack  owner, 
appointed  by  the  society  or  in  oase  of  their  dia&gr^d- 
ment  to  their  umpire  to  be  appointed  by  writing  under 
their  hands  before  they  enter  upon  the  consideration  of 
the  matters  referred  to  that  the  award  of  the  amid  arbi- 
trator or  umpire  oon corning  the  same  be  made  and 
published  in  writing  ready  to  be  delivered  to  the  said 
partiee  or  either  of  them,  or,  if  either  of  them  shall  be 
dead  before  the  making  of  the  same,  to  their  respective 
personal  representatives  requiring  the  sime  on  or  before 
the  25th  Marob  next  or  any  later  day  to  which  the  said 
arbitrators  or  their  umpire  may  by  writing  under  their 
or  hie  hand  indorsed  on  these  presents  from  time  to 
time  enlarge  the  time  for  making  their  or  his  said 
award. 

2.  The  parties  hereto  and  their  respootive  representa- 
tives shall  and  will  in  all  rupee ta  abide  by,  observe, 
perform,  and  obey  the  said  award  so  to  be  made  and 
pnblished  as  aforesaid. 

3.  The  arbitrators  or  their  umpire  shall  have  general 
authority  to  require  from  either  of  the  said  partiee  suoh 
evidenoe,  statements,  explanations,  information,  and 
materials  as  they  or  he  may  deem  expedient  for  deter* 
mining  the  matters  in  difference. 

4.  In  case  either  party  refuse  or  fail  after  reasonable 
notice  to  attend  personally  or  by  a  non  professional 
agent  before  the  arbitrators  or  their  umpire  at  any 
meeting  wbioh  they  or  he  may  appoint  it  shall  be  lawful 
for  them  or  him  to  prooecd  ex  parte  as  effectually  as  if 
such  party  were  present. 

5.  This  submission  to  arbitration  shall  not  be 
defeated  or  affected  by  the  death  of  either  of  the  said 
parties. 

The  award  of  the  umpire  was  in  the  following 
terms : 

I,  the  undersigned,  George  Nowell  Philip,  of  Hillcreet, 
Dartmouth,  in  the  oouoty  of  Devon,  shipbuilder  and 
engineer,  on  the  28  th  day  of  Feb.  did  act  as  an  umpire 
on  an  arbitration  between  the  Brixbam  Fishing  Smack 
Insurance  Society  Limited  and  the  owners,  of  eight 
smack*,  members  of  the  same  saoiety,  with  reference 
to  the  cutting  away  of  oertain  trawling  gear  from  eight 
smacks  on  or  about  the  28th  Nov.  1916  when  fishing  in 
the  Channel,  to  enable  them  to  get  away  from  sub- 
marines, wbioh  were  firing  on  them. 

I  carefully  listened  to  the  dissuasion  between  the 
arbitrators  at  the  meeting  mil  the  witnesses  on  both 
aides.  I  have  also  read  through  the  society's  book 
of  rules  and  the  two  arbitrators'  written 
sent  me. 

In  Mr.  F.  Mauley's  (arbitrator  for  the 
owners)  report  I  gather  that  be  considers  the  owners 
of  the  eight  smacks  are  entitled  to  compensa- 
tion under  a  general  average  contribution  from  the 
society. 

Mr.  W.  H.  Lanftar,  arbitrator  for  the  society,  takes 
a  different  view,  and  sUtea  that  the  rules  of  the  Bociety 
distinctly  utate  in  several  olansos  that  trawling  gear  is 
not  covered  in  any  way  by  the  society,  neither  is  this 
mentioned  in  the  form  of  policy  issued  by  them ; 
touching  on  gonoral  average  and  under  the  circumstanoes 
be  con&idered  the  Bociety  are  not  liable  to  any  con- 
tribution for  the  loes  of  trawl  gear. 

I  have  carefully  oonsidored  this  and  the  difference  of 
opinion  on  both  sides,  and  hav9  oome  to  ths  conclusion 
that  ths  smack  owners  have  no  claim  for  compensation 
whatever,  and  I  base  my  decision  on  the  following 
grounds,  viz  s 

In  the  first  place,  the  rules  distinctly  state  that 
fishing  gear  is  not  covered  in  any  way  by  the  society, 
and  is  at  the  sole  risk  of  the  owners. 

i>9;.o:idly,  there  is  no  mention  of  any  gsneral  aversg* 
clause  in  lbs  \a>hcj  .  if  a  general  average  clause  had 
been  intended  it  sbculd  have  been  inserted 
to  Lloyd's  policies,  where  they  distinctly 
thi^ 


Farther,  this  society  is  a  mutually  arreted  insurance 
among  a  body  of  smaok  owners,  who  drew  up  rules  to 
meet  their  own  particular  requirements,  and  is  there- 
fore not  in  the  same  oategory  as  Lloyds.  Also,  at  an 
extraordinary  general  meeting,  the  members,  numbering 
eighty-one,  were  against  contributing  to  the  loss  of  this 
gear,  and  seventeen  were  in  favour — sight  of  thess 
were  owners  of  the  smacks  which  out  away  their  gear. 
This  decision  of  the  members  in  itself  should  have  been 
sufficient  evidenoe  that  the  society  was  not  liable  for 
any  claim  made  on  them  for  cutting  away  the  gear. 
Again,  ths  owners  of  the  sm&ckt  must  not  forget  that, 
by  outting  away,  if  it  saved  their  vessels  from  being 
sunk,  they  benefited  by  23  per  cent,  of  their  share  not 
insured  by  the  society,  and  I  might  mention  that  I  pre- 
sume all  owners  have  to  do  their  utmost  at  any  time  to 
save  the  property  insured.  However,  seeing  that  the 
members  of  the  society  on  other  occasions  of  cutting 
away  gear  have  made  oonoessions  by  assisting  smaok 
owners  in  their  lose,  might  I  suggest  (but  without 
making  any  preoedent  in  any  other  case  that  might 
or  would  happen  hereafter)  that  they  consider  the 
merits  of  what  was  done  to  all  concerned  and  volun- 
tarily vote  something  towards  the  loss  sustained  by/ 
them.  Of  course  this  b agnation  in  no  way  prejudices 
my  award  and  must  bs  carried  by  a  fair  majority  of 
members. 

Signed,  Ac. 

Bale  6  of  the  societ/s  rules  provides  ae 
follows : 


No  vessel  or  share  or  interest  in  any  ve 
be  insured  with  the  society  for  more  than  25  per 
of  its  valce,  suoh  value  to  be  estimated  and  determined 
by  the  directors  in  accordance  with  these  rules.  Such 
value  shall  inolude  the  bull,  tackle,  apparel,  and  furni- 
ture of  the  said  vessel  and  all  stores  on  board  of  every 
description,  both  at  the  date  of  the  insurance  and  at  the 
date  of  the  loes;  but  shall  not  inoludo  the  mooring*, 
steam  capstan,  ballast  of  any  description,  or  fishing  or 
trawling  gear  and  fishing  appliances.  The  member 
shsll  be  deemed  to  warrant  the  * ooiety  that  he  is  his 
own  insurer  as  to  20  per  oent.  of  suoh  value,  and  ths 
articles  excluded  as  above  from  the  value  shall  be 
deemed  to  be  the  property  of  the  member  insured,  and 
he  shall  contribute  towards  any  salvage  expenses  in- 
curred in  respect  of  suoh  articles  (excepting  the  fishing 
geari,  together  with  the  other  property,  in  .the  propor- 
tion which  the  value  of  suoh  articles  shall  bear  to  the 
value  of  the  whole  of  the  property  salved,  exospt  as 
regards  the  quarter  part  of  the  value  of  the  hull,  tackle, 
apparel,  and  furniture  of  the  said  vessel. 

Rale  30  (a).  Should  any  question  arise  between  thia 
society  and  any  member  or  members  ,    no  legal 

proceedings  shall  be  taken  by  or  sgsinst  the  society,  but 
in  lieu  thereof  the  said  member  .  .  .  may  give 
notice  to  the  secretary  stating  particulars  thereof,  who 
shall  convene  a  special  general  meeting  of  the  members 
to  consider  and  decide  the  matter.  Should  suoh  member 
be  dissatisfied  with  the  decision  of  the  said  meeting,  all 
nutters  in  dispute,  incloding  costs  of  reference  and 
award,  shall  be  referred  to  arbitration  of  two  arbitrators 
and  an  umpirs  (neither  of  whom  shall  belong  to  the 
legal  profession)  .  .  .  subjsot  in  all  respects  to  the 
Arbitration  Aot  1889  or  any  Act  or  Acte  amending  or 
in  substitution  for  the  same.  Provided  always  that  no 
member  of  the  society  shall  be  eligible  to  act  as  arbi- 
trator or  umpire,  (h)  In  the  event  of  any  member 
commencing  legal  proceedings  .  ,  .  suoh  member 
shall  be  taken  to  have  forfeited  all  claims  whatever 
upon  the  society  .  .  .  and  the  said  member  .  .  . 
shell  be  excluded  from  the  society,  (c)  Neither  of  the 
partiee  to  the  arbitration  shall  bs  represented  thereat 
by  a  solicitor,  but  each  of  them  state  and  conduct 
their  own  oase  or  appoint  a  noa-profoisional  agent  to 
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Bj  the  Marine  Insurance  Act  1906  (6  Edw.  7. 
c.41): 

Sect.  66.  A  general  eTerage  lose  U  a  loss  aoaed  by  a 
Iom  directly  consequential  on  a  general  arerags  aat.  It 
include*  a  general  average  expeuditore. 

Sect.  85.  (1)  Where  two  or  more  pereoue  mutually 
agree  to  insure  each  other  againat  marine  leases  there 
is  eaid  to  be  a  mutual  insurance.  (2)  The  provisions  of 
tbia  Act  relating  to  the  premium  donotapply  to  mutual 

aa  may  be  agreed  upon  may  be  substituted  for  the 
premium.  (3)  The  provisions  of  this  Act  in  ao  far  aa 
they  may  be  modified  by  the  agreement  of  the  parties, 
may  in  the  oaee  of  mutual  insurance  be  modified  by  the 
terme  of  the  policies  issued  by  the  association  or  by  the 
roles  and  regulations  of  the  association.  (4)  Sabjeot  to 
the  exceptions  mentioned  In  this  section,  the  proriaione 
of  this  Act  apply  to  a  mutual  insurance. 

/.  B.  Matthew,  K.C.  (Dunlop  with  him)  for 
the  owners.— The  award  is  bad  on  its  faoe.  The 
umpire  was  clearly  wrong  in  ignoring,  the  claim 
for  general  average:  and  the  fact  that  the 
respondents  are  a  mutual  society  makes  no 
difference.   He  referred  to 

Marine  Insurance  AM  1 906,  aa.  66,  85  i*iep.). 
Montgomery  t.  Indemnity  Mutual  Murine  I.dtti- 

a  ace  Company  Limited,  9  Aap.  Mar.  Law  Cas. 

280 ;  86  L.  T.  lie  p.  462 ;  (1902)  1  K.  B.  784. 

No  specific  question  of  law  was  here  referred 
to  arbitration  ae  in  Kim*  v.  Duveen  (108  L.  T. 
Hep.  844;  (1913)  2  K.  B.  32). 

B.  A.  Wright,  K.O.  (Kan  Breda  with  him)  for 
the  society,  the  respondents. — Assuming  for  the 
purposes  of  argument  that  the  award  is  bad  on 
its  face,  it  is  nevertheless  final.    The  whole 
intention  of  the  rules  is  that  a  domestic  forum 
ahail  be  substituted  for  the  law  courts.  The 
interests   of  the  members  are  common,  and 
there   is  every  reason  why  the  decisions  of 
the  members  should  be  respected  and  upheld. 
Their  intention  is   the  gear  should  be  left 
the  scope   of    the    insurance.     If  a 
question  is  submitted  to  an  arbitrator 
ana  he  answers  it,  the  faot  that  the  answer 
involves  an  erroneous  decision  in  pjint  of  law 
does  not  make  the  answer  bad  on  its  faoe  so  as  to 
permit  of  its  being  set  aside.    King  v.  Duveen 
'*up  )  governs  this  case.   [Lush,  J.— Must  it  not 
appear,  for  that  principle  to  apply,  that  the  parties 
agree  to  submit  a  specific  question  ?]  Yes.  Here 
there  was  only  one  question  i  Did  the  loss  of  fishing 
gear  involve  a  general  average  loss?  [Lush,  J.— 
In  the  present  case  all  matters  in  difference  were 
referred  ;  in  King  v.  Duveen  (tup  )  specific  ques- 
tions were  mentioned.  I  There  is  a  clear  intention 
in  the  rules  to  refer  all  questions  in  a 
war,  and  a  rule  is  analogous  to  an 
agreement    Rale  30  clearly  implies  a  submission 
of  points  of  law.  With  regard  to  the  submission 
itself  it  begins  by  recitiug  the  facts,  as  to  which 
there  is  no  dispute.   [Lush,  J.— It  is  not  cleir 
that  all  the  facts  were  admitted ;  witnesses  were 
called  ]   In  effect  they  were  admitted.   The  Bub- 
mission  also  recites  that  a  meeting  was  convened 
to  deoide  the  matter  which  is  the  question  cf 
general  average.    [Luhh,  J.— The  fact -if  it  is 
the  fact — that  lawyers  were  to  be  excluded,  aud 
the  fact  that  they  were  coerced  into  arbitration, 
do  not  appear  to  be  relevant.    The  question  is : 
is  this  case  covered  by  King  v.  Duveen  (aap  )  t  As 
to  whether  iv  was  a  c*se  for  gonerul  average,  the 


view  taken  by  the  society  was  that  the  gear  was 
outside. 

Matthews,  K.C.  in  reply.— Olause  3  of  the  sub- 
mission is  important  If  the  point  of  law  had 
been  decided  the  other  way  many  other  questions 
would  have  arisen.  Rule  30  bound  tbe  owners  to 
submit  every  question  to  arbitration.  If  it  is 
held  that  the  award  cannot  be  set  aside  here,  it  is 
manifest  that  no  award  founded  upon  a  general 
submission  can  ever  hereafter  be  set  aside  b  jcause 
it  is  bad  on  its  face.  In  King  v.  Duveen  ($up.) 
Channel!,  J.  said :  "  In  holding  this  award  cannot 
be  set  aside  we  are  in  no  way  entrenching  on  the 
principle  that  an  award  wbiuh  is  bad  on  its  face 
may  be  set  aside  .  .  ."  [Lush,  J. — la  King 
v.  Duveen  (tup.)  the  construction  of  the  agree- 
ment was  a  specific  point  submitted  to  the 
arbitrator] 

Lush,  J.— This  is  a  motion  on  behalf  of  tbe 
owners  of  eight  fishing  smacks  to  set  aside  the 
award  of  an  umpire.    It  appears  that  a  fleet  of 
fishing  boats  was  attacked  in  the  North  Sea  at 
tbe  latter  end  of  1916.   To  escape  from  the  peril 
eight  of  the  smacks  cut  away  their  trawling  gear. 
Being  members  of  the  defendant  society  they 
preferred  a  claim  for  general  average  contribu- 
tion.  They  were  insured  up  to  75  per  cent  of  the 
value  of  the  vessels,  but  the  fishing  gear  woe 
excluded  from  the  insurance.   The  claim  being 
resisted  was  referred  under  the  rules  to  a  general 
meeting.   The  general  meeting  having  decided 
against  them  thej  appealed  to  a  court  of  arbitra- 
tion, as  provided  by  the  rulee,  but  before  doing  ao 
they  entered  into  a  submission  agreement   It  ie 
important  to  refer  to  the  terms  of  that  submis- 
sion.  [His  Lordship  referred  to  the  terms  of  the 
submission,  and  in  particular  to  the  operative  part 
as  above  set  out  and  oontinned  :1  The  arbitration 
was  held  and  tbe  award  made.   In  the  course  of  it 
the  umpire  said:  "I  hare  carefully  considered 
this  and  the  difference  of  opinion  on  both  sides, 
and  have  come  to  the  conclusion  that  the  smack- 
owners  have  no  claim  for  compensation."  Now  it 
is  sought  to  impeach  the  award  on  the  ground 
that,  on  the  faoe  of  it  it  ia  bad  in  law.   I  think  it 
is  clear  that  it  is  bad  on  the  face  of  it  and  on 
that  ground  it  could  prima  facie  be  set  aside.  But 
it  is  said  that  there  is  no  jurisdiction  to  set  it 
aside  because  the  parties,  having  agreed  to  refer 
what  was  really  a  question  of  law  to  an  arbitrator, 
are  bound  by  his  decision  whatever  it  is.  They 
say  that  in  suoh  a  oaee  tbe  reference  would  be 
futile  if  the  court  could  interfere.   There  is  no 
doubt  as  to  the  principle  whioh  is  sought  to  be 
invoked.   The  headnote  in  King  v.  Duveen  (tup  ) 
is  quite  accurate :  but  it  is  important  to  see  what 
it  had  been  agreed  to  refer  in  that  case.  The 
parties  had  entered  into  a  building  agreement 
which  contained  an  arbitration  clause.   A  dispute 
arose  on  a  question  of  faot  and  also  on  a  question 
of  law — namely,  whether  on  the  true  construction 
of  an  agreement  a  party  was  liable  to  pay 
damages.   By  an  agreement  to  refer,  the  ques- 
tion of  construction  was  in  terms  referred  to  the 
decision  of  an  arbitrator.  The  arbitrator  answered 
the  question  and  expressed  his  opinion  as  to  the 
meaning  of  the  agreement,  and  the  court  held 
that  it  was  not  competent  to  the  dissatisfied  party 
to  come  to  ha»e  the  award  set  aside  on  the  ground 
that  it  was  bad  on  the  face  of  it  Channell,  J.  said  i 
"  It  is  clear  that  if  a  specific  question  of  law  is  sub- 
mitted to  an  arbitrator  for  decision,  and  be  doos 
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decide  it,  the  fact  that  tire  decision  is  erroneous 
does  not  make  the  award  bad  on  its  face  so  as  to 
permit  of  its  being  set  aside.  Otherwise  it  would 
be  f  atile  ever  to  submit  a  question  cf  law  to  an 
arbitrator."  Bray,  J.  said :  "  The  oase  is  rather  a 
peculiar  one,  because  it  is  not  often  the  oase  that 
parties  refer  a  specific  question  of  law  to  a  lay 
arbitrator.  Here  they  hare  done  so,  and  the  rule  as 
to  setting  aside  an  award  which  is  bad  on  its  faoe 
does  not  apply.  The  parties  agreed  to  be  bound 
by  the  decision  of  the  arbitrator,  and  they  are 
by  it,  although  it  may  be  erroneons  in 


law.  ...  In  holding  that  this  award  cannot 
be  set  aside  we  are  in  no  way  entrenohing  on  the 
principle  that  an  award  which  is  bad  on  its  faoe 
may  be  set  aside." 

The  question  is,  have  these  parties  agreed  within 
the  meaning  of  that  decision  to  refer  a  speoifio 
question  of  law  P  I  bare  come  to  the  conclusion 
that  they  did  not.  The  operative  part  of  the 
submission  does  not  go  so  far.  It  aeems  to  me 
that  we  should  be  unduly  stretching  the  decision 
in  King  v.  Duveen  (sap.)  if  we  were  to  hold  that  it 
Applies  wheu  all  matters  in  dispute  are  referred. 
The  principle  of  that  oase  does  not  apply  where 
the  submission  ^akes  that  form,  and  in  making 
his  award  the  arbitrator  pays  no  attention  to 
1  ocognised  rules  of  law.  I  think  the  award  should 
beset  aside. 

San  key,  J. — We  are  invited  to  set  aside  an 
award  on  the  ground  tbat  it  is  wrong  in  law  npon 
its  faoe,  but  it  is  said  on  the  other  side  that  we 
have  no.  right  to  interfere  in  the  circumstances 
of  the  present  case.  The  respondents  rely  on 
King  v.  Duveen  {tup.).  In  order  to  see  whether 
the  present  case  is  governed  by  the  law  as 
therein  laid  down  it  is  important  to  examine 
the  speoifio  questions  pot  to  the  arbitrator  there 
and  his  answers.  He  was  asked  to  aay  {inter 
alia)  i  "  Whether  under  the  agreement  of  the 
25th  Oct.  1905  the  executors  of  Sir  J.  Duveen  are 
liable  to  pay  damages  in  respect  thereof.  .  .  ." 
To  this  he  replied  in  his  award  i  M I  am  of  opinion 
that  under  the  agreement  the  executors  are  not 
liable  to  pay  damages."  There  it  will  be  observed 
that  a  specific  question  is  answered  in  terms. 
Even  if  the  arbitrator  had  been  wrong  in  law  bis 
finding  could  not  be  impeached.  Can  it  be  said 
that  a  specific  question  was  submitted  in  the 
present  oase  P  What  was  in  fact  submitted  P 
The  operative  part  of  the  agreement  expressly 
refers  to  "  all  matters  in  difference  between  the 
parties  hereto  in  reference  to  the  said  olaim  for 
a  general  average  contribution  by  the  assurer 
against  the  society."  Tbat  is  not  only  not  a  speoifio 
question,  bat  a  question  of  the  most  general 
character.  Nor  can  I  see  in  the  award  of  the 
umpire  any  answer  to  any  specific  question.  I 
agree  that  the  award  must  be  set  aside  with 

°°9'*'  Award  ul  aside. 

Solicitors  for  the  owners,  Mann  and  Crimp,  for 
Kitsons,  Hutching t,  Ecuterbrook,  and  Co. 
Solicitors  for  the  company,  Crump  and  Sons. 


Friday,  June  15, 1817. 
(Before  Rowlatt,  J.) 
Argonaut  ».  Hani,  (o) 
Charter  party —Person*  nimtd  "as  charterers" — 

Undisclosed  principal— Rights. 
A  charter-party  provided  that  the  charterers  were  to 
give  tte  otOTuy-*  not  less  themjM ^d^  writtM* 

steamer  wouPl  be  redelivered.   It  also  provided  that 
if  the  charterers  should  have  reason  to  be  dissatis- 
fied with  the  conduct  of  the  master  they  were  to  be 
tntitled  to  ask  the  owners  to  investigate  it.  There 
was  also  a  provision  thai  if  the  steamer  could  not  be 
delivered  by  the  cancelling  date,  the  charterers  should, 
if  required,   declare  whether  they  would  cancel 
or  tale  delivery.     The  arbitration  clause 
t  ided  that  any  dispute  arising  under  the 
party  should  be  referred  to  arbitration,  one 
Ira' or  to  be  nominated  by  the  owners  and  another 
by  the  charterers.    In  the  charter-party  certain 
p  risons  were  named  "  as  charterers." 
Hal  J,  that  when  the  name  of  a  person  was  inserted 
in  a  charter-parly  of  that  kind  "as  charterer"  the 
statement  that  the  person  named  was  the  charterer 
was  a  term  oj  the  contract,  and  not  a  mere  descrip- 
tion of  the  person  of  the  same  characler  as  the 
description  *'of  the  one  part"  or  "of  the  other 
part," 

Action  in  the  Commercial  List  tried  befoie 
K  j-vlat  t,  J. 

The  plaintiffs  claimed  a  declaration  that  the 
defendant  had  no  interest  or  right  as  against 
the  plaintiffs  under  a  charter-party  dated  the 
IStn  Feb.  1916  and  made  between  the  plain- 
tiffs, as  owners  of  the  steamship  Frimot,  and 
Messrs.  Hansen  Brothers,  of  Cardiff,  "as  char- 
terers," or  right  as  against  the  plaintiffs  to 
claim  to  arbitrate  thereunder,  or  to  claim  to 
bo  recognised  as  charterers.  They  further 
claimed  an  injunction  to  restrain  the  defendant 
from  claiming  to  nominate  an  arbitrator  under 
the  arbitration  clause  of  the  charter -part v.  Toe 
charter-party,  by  clause  7,  provided  that  the  char- 
terers were  to  give  the  owners  not  lees  than  ten 
days'  written  notice  at  which  port  and  on  about 
which  day  the  steamer  would  be  redelivered. 
Clause  10  provided  that  if  the  charterers  should 
have  reason  to  be- dissatisfied  with  the  conduct  of 
the  master  they  would  be  entitled  to  ask  the 
owners  to  investigate  it,  and,  if  necessary  and 
practicable,  the  owners  were  to  make  a  change  in 
the  appointment.  Clause  26  provided  that  if  the 
vessel  could  not  be  delivered  by  the  cancelling 
date  the  charterers  should,  if  required,  after 
receiving  notioe  thereof,  declare  whether  they 
would  cancel  or  accept  delivery.  By  clause  27 
it  was  provided  tbat  any  dispute  arising  under 
the  charter  party  should  be  referred  to  arbitra- 
tion in  London ,  one  arbitrator  was  to  be  nomi- 
nated by  the  owners  and  the  other  by  the 
charterers. 

The  defendant  said  that  he  was  the  charterer 
witbin  the  meaning  of  the  arbitration  clause 
because  he  was  entitled  to  come  forward  and 
assume  the  position  and  all  the  obligations  of 
charterer  for  the  purposes  of  the  charter-party, 
inasmuch  as  he  was  the  undisclosed  principal  of 
Messrs.  Hansen  Brothers,  who  made  the  charter- 
party  "  as  charterers,"  and  as  such  instituted 


(a>  Reported  bj  T.  W.  Mosuan,  Eiq.,  Bari 
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H  A.  Wright  for  the  plaintiff*. 
Alex.  htiUan for  the  defeudant. 


the 


Rowlatt,  J.— This  action  U  brooght  by  the 
owners  of  the  steamship  Frixot  to  restrain  an 
arbitration  instituted  by  the  appointment  of  an 
arbitrator  by  If.  Jean  Hani,  a  Frenchman,  each 
arbitration  purporting  to  be  held  under  tbe 
charter-party  of  the  ship.  The  charter-party  waa 
made  between  the  plaintiffs,  as  owners  of  the 
steamship  Frixot,  and  Messrs.  Hansen  Brothers, 
of  Cardiff,  "as  charterers."  The  arbitration 
clause,  whioh  is  now  invoked,  provides  that  one 
arbitrator  is  to  be  nominated  by  the  owners  and 
the  other  by  the  charterers.  Now,  this  action 
must  succeed  unless  M.  Hani,  the  defendant,  can 
show  that  he  is  the  charterer  within  the  meaning 
of  the  arbitration  clause.  He  says  that  be  is  the 
charterer  within  tbe  meaning  of  that  clause 
because  he  is  entitled  to  come  forward  and  assume 
the  position  and  all  the  obligations  of  charterer  for 
tbe  purposes  of  the  charter-party,  inasmuch  as  he 
was  the  undisclosed  principal  of  Messrs.  Hansen 
Brothers,  who  made  the  charter-party  as  char- 
terers. It  is  a  well-known  principle  that  an 
undisclosed  principal  may  oorae  in  and  sue  on  a 
contract,  or  be  brooght  in  by  the  other  party  to 
tbe  oontraot,  although  the  oontraot  is  made  with 
a  person  who  is  in  fact  acting  as  his  agent 
That  principle,  however,  is  subject  to  this  limita- 
tion—namely, that  an  undisclosed  principal 
cannot  come  in  and  sue  on  a  oontraot,  and  cannot 
be  brought  in  and  be  sued  on  the  contract  if 
to  do  so  would  violate  the  terms  of  tbe  written 
oontraot.  That  point  was  considered  and  decided 
in  Higgxnt  v.  Senior  (1841,  8M.&W.  834)  and 
in  Humble  v.  Hunter  (1848,  12  Q.  B.  310).  The 
decision  in  the  latter  of  the  two  oaaes  just 
mentioned  waa  recently  approved  aa  good 
law  by  tbe  Court  of  Appeal  in  Form  6 y 
Br  other  §  v.  Formby  (102  L.  T.  Ben.  116),  not- 
withstanding that  some  doubt  had  been  cast 
upon  that  decision  by  Lord  Russell  of  Killowen, 
C.J.  in  Kiiliek  v.  Fries  (1896. 12  Times  L.  Rep. 
263).  It  was  held  in  HumUe  v.  Hunter  (**p.) 
that  tbe  real  owner  of  a  ship  could  not  come 
1  and  sue  on  the  charter-party,  another 
being  described  in  the  charter-party  aa 
',  although  in  fact  snob  person  was  tbe 
agent  of  the  person  wbo  sought  to  sue  on  the 
charter-party.  It  seems  to  me  that  it  is  always 
necessary  to  look  at  tbe  document  aa  a  whole  in 
order  to  see  whether  words  suob  as  "charterers," 
after  the  names  of  the  persons  who  enter  into  the 
oontraot  to  secure  tbe  benefit  of  the  services  of 
tbe  ship,  are  words  of  description  of  the  parties 
to  the  oontraot  in  the  same  way  aa  "of  the 
first  part"  or  "  of  the  second  part,"  describing 
tbe  position  tbe  party  plays  in  tbe  oontraot  as 
opposed  to  the  eesential  position  which  he  ia  to 
occupy. 

It  seems  to  me  that,  having  regard  to  tbe 
whole  of  this  charter  party,  the  words  "  as 
charterers"  are  not  merely  equivalent  to  such 
words  aa  "of  the  one  part,"  or  "of  tbe  other 
part,"  bnt  that  they  make  it  a  term  of  the  oon- 
traot that  tbe  people  who  are  to  fill  the  position 
of  charterers  and  to  have  the  rights  of  charterers 
are  to  be  Hansen  Brothers  and  Hansen  Brothers 
only.   If  it  waa  merely  a  question  of  receiving 


money  or  of  taking  delivery  of  goods  under  a 
oontraot,  there  would  be  no  reason  for  saying 
that  the  identity  of  the  person  named  ia  a  term 
of  the  oontraot,  and  that  the  parties  named  in  the 
oontraot  should  be  held  to  be  the  parties  to  the 
exclusion  of  the  actual  parties.  In  thia  case, 
however,  it  is  clear  that  different  considerations 
apply.  There  are  several  clauses  in  this  charter- 
party  which  bear  out  this  view.  Clause  7  pro- 
rides  that  the  charterers  are  to  give  owners  not 
leas  than  ten  days'  written  notice  at  whioh  port 
and  on  about  whioh  day  the  steamer  will  be 
redelivered.  It  is  obvioue  that  it  ia  of  the 
essence  of  the  business  that  tbe  owners  of  tbe 
■hip  should  know  from  whom  they  are  to  receive 
that  notice  as  to  the  day  and  port  of  redelivery. 
They  cannot  be  in  the  position  of  having  to 
accept  a  no  rice  from  anyone  who  may  say  that  he 
is  an  undisclosed  principal  of  the  charterers. 
10  provides  that  if  tbe  charterers  shall 
aeon  to  be  dissatisfied  with  the  conduct  of 
the  master  they  are  entitled  to  aak  the  owners  to 
investigate  it.  The  owners,  however,  cannot  be 
called  upon  to  investigate  complaint*  unless  the 
complaints  are  made  by  someone  designated  in 
the  charter-party  to  make  complaints.  The 
owners  could  not  be  called  upon  to  receive  com- 
plaints from  anybody  who  said  that  he  waa  an 
undisclosed  principal  of  the  charterers.  It  must 
be  tbe  intention  of  the  charter-party  that  the 
owners  should  know  from  whom  they  are  to 
receive  complaints.  Another  olause  provides 
that  the  charterers  should  furnish  the  master 
with  instructions.  The  people  whose  instructions 
the  master  is  bound  to  obey  must  be  definite 
people. 

Clause  26  deals  with  the  cancelling  date, 
and  provides  that  if  the  steamer  cannot  be 
delivered  by  the  cancelling  date,  the  obarterers 
shall,  if  required,  after  receiving  notice  thereof, 
declare  whether  they  cancel  or  will  take  delivery. 
Tbe  owners  must  know  for  oertaip  at  a  very  early 
date  the  persons  to  whom  they  have  to  send  that 
notice.  Otherwise  they  might  send  a  notice  to  a 
person  wkom  tbey  had:  been  told  was  an  undis- 
closed principal,  and  then  subsequently  the  real 
charterers  might  say  that  the  owners  Lad  acted 
upon  a  notice  whioh  was  not  authorised.  Lastly, 
there  is  the  arbitration  obtuse  itself,  a  clause 
which  may  involve  the  owners,  aa  it  is  said  it 
does  here,  in  an  arbitration  being  conducted  by 
an  arbitrator  appointed  by  the  charterers.  It  is 
necessary  that  the  owners  should  know  with 
whom  they  are  dealing  for  that  purpose.  If  it 
is  wanted  to  keep  the  name  of  the  person  who  ia 
to  have  the  use  of  tbe  vessel  and  who  is  the  real 
charterer  in  the  background,  and  the  owner  does 
not  object,  tbe  charter  may  be  signed  by  some 
person  as  agent  for  the  charterers.  But  when 
the  name  of  a  person  is  inserted  in  a  charter- 
party  of  this  kind  as  charterer,  the  statement  that 
tbe  person  named  is  the  charterer  ia,  in  my 
opinion,  a  term  of  the  contract,  and  is  not  a 
mere  description  of  tbe  person  of  the  same 
character  as  tbe  description  "  of  the  one  part " 
or  "  of  the  other  part"  In  these  circumstances  I 
think  the  plaintiffs  are  entitled  to  the  declaration 
asked  for.  Judgmtnt  for  plaintifft. 

Solicitors  for  tbe  plaintiffs,  Stoket  and  Stokei, 
Solicitors  for  tbe  defendant,  Pritehard  and 
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March  20,  21,  and  25, 1918. 
(Before  Bailhache,  J.) 
Munro  Brice  and  Co.  v.  War  Risks  Asso- 
ciation  Limitbd  and  Anchor  Marine 
Mdtoal      Underwriting  Association 
Limitbd.  (a) 

Marine  insurance—War  •+i*ks— Perils  of  the  sea— 
Exception— Frre  of  capture  and  seizure  clause— 
Imt  —  t)nus  of  proof. 

The  sailing  vessel  I.  left  Q.  bound  for  F.  with  a 
cargo  of  timber,  including  a  deck  load,  on  the 
21st  March  1917,  and  tea*  never  afer  wards  heard 


of* 


«w  nol  overloaded.   The  nornvd  length  of 


such  voyage  as  she  too*  on  for  a  sailing  ship  was 
forty  days,  sometimes  prolonged  to  sixty  dtysr, 
rarely  longer.  It  was  conceded  that  she  had  sunk 
at  sea.  It  was  known  that  submarines  were  active 
on  the  rout?,  to  be  taken  by  this  vessel,  and  Uiat  a 
number  of  timber  carrying  ships  which  left  the 
same  port  on  a  similar  voyage  were  sunk  by  sub- 
marines. From  meteorological  charts  it  appeared 
that  there  was  no  wind  above  force  9 — a  strong  gale 
— in  any  locality  in  which  the  I.  was,  and  thit 
only  on  a  few  occasions  and  for  short  periods. 
There  was  nothing  in  the  recorded  weather  to 
account  for  Vie  foundering  of  a  well-found  ship  as 
the  I.  was.  ft  was  impossible  to  say  with  any 
degree  of  certainty  what  thr  actual  course  of  a  sail- 
ing vessel  was  upon  a  voyage  of  that  lenbth.  In 
nearly  all  the  cases  in  which  limber  vessels  had 
been  torpedoed  on  about  the  route  taken  by  the  I., 
the  fact  of  their  having  been  torpedoed  was 
definitely  known.  The  plaintiffs,  who  were  the 
owners  of  (he  sailing  vessel  1  ,  sued  thr.  under- 
writers upon  a  policy  which  covered  perils  of  the 
sea  and  contained  the  warranted  free  from 
capture  and  seizure  clause.  They  also  sued  the 
war  risks  underwriters  upon  a  policy  covering 
risks  excluded  from  the  marire  policy  t>y  a  free  of 
capture  nnd  sei :ure  clause. 

Held,  (1)  that  the  claim  upon  the  war  risks  policy 
failed,  inasmuch  as  the  plaintiffs  had  not  disch  arged 
the  onus  of  proving  that  the  vessel  was  torpedoed  ; 
(2)  that  the  claim  upon  the  marine  risks  policy  must 
svrceed  because,  when  in  an  action  upon  a  policy 
of  marine  insurance  the  assured  has  proved  that 
the  ship  has  sunk  at  sea,  he  has  made  out  a 
prima  facie  case  against  the  underwriters,  and  it 
it  fur  them  to  set  up  the  exception  clause,  and  the 
onus  lies  upon  them  to  bring  themselves  within  that 
exception  if  they  can,  and  the  underwriters  had 
not  satisfied  that  onus  in  the  present  case. 

Rules  applicable  for  determining  tlie  burden  of  proof 
staled  per  Bailhache,  J. 

Action  in  the  Commercial  List. 

The  plaintiffs,  who  were  the  owners  of  the  sail- 
ing vessel  Inveramsay,  claimed  to  recover  from 
one  or  other  of  two  seta  of  underwriters  in  reepeot 
of  the  loas  of  the  vessel  at  sea. 

Bj  a  policy  dated  the  20th  Jan.  1917  the  War 
Risks  Associatisn  agreed  to  insure  the  vessel  for 
5450i  from  the  1st  Jan.  ,1917  to  the  1st  Jan. 
1918  against  risks  excluded  from  tbe  marine 
policy  by  the  free  of  capture  and  seizure  clause. 

By  a  policy  dated  the  26th  Jan.  1917  the  Anchor 
Marine  Mutual  Underwriting  Association  Limited 
agreed  to  insure  the  vessel  for  15001.  from  the 
1st  Jan.  1917  to  the  lit  Jan.  1918  against  perils 
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of  the  sea.   The  policy  contained!  the 
free  of  capture  and  seizure  clause. 

On  the  21st  March  1917  the  Inveramsay  left 
Gulf  Port,  bound  for  Fleetwood,  with  a  cargo 
of  timber.  The  vessel  was  not  overloaded;  she 
carried  a  deck  cargo;  and  she  has  never  since 
been  heard  of.  It  was  conceded  that  she  had 
sunk  at  sea ;  bnt  it  was  not  known  whether  she 
was  lost  owing  to  a  war  risk  or  a  marine  risk. 
The  cironmatanoes  of  the  case  are  Btated  in  detail 
in  the  judgment. 

Greer,  K.G.  and  Uytlop  Maxwell  for  the  plain- 
tiffs. 

Leek,  K.O..  MacKinnon,  K.C.,  and  Greaves 
Lord  for  the  defendants  the  War  Risks  Associa- 
tion. 

R.  A.  Wriaht,  K.G.  and  8imey  tor  the  defendants 
the  Anchor  Marine  Mutual  Underwriters  Associa 
tion  Limited.  C(|f>  ^  ^ 

March  25.— Bailhachn,  J.— In  this  case,  the 
plaintiffs,  the  owners  of*  the  Bailing  vessel  Jnre- 
ramsay,  sue  two  sets  of  underwriters  in  order  to 
recover  from  one  or  the  other  of  them  in  respect 
of  the  loss  of  the  vessel  at  sea.  The  marine  risk 
underwriters  are  sued  upon  a  policy  dated  the 
26th  Jan.  1917  covering  perils  of  the  sea  in  the 
usual  form  and  containing,  as  is  also  usual,  the 
wivrrantad  free  of  capture  and  seizure  clause. 
The  war  risks  underwriters  are  sued  upon  a  policy 
dated  the  20th  Jan.  1917  against  risks  excluded 
from  the  marine  policy  by  the  free  of  capture  and 
seizure  clause. 

So  far  as  tbe  Inveramsay  is  concerned  all  that 
is  known  of  her  is  that  she  left  Gulf  Port,  bound 
for  Fleetwood,  with  a  cargo  of  timber  on  the  21st 
March  1917  ;  she  was  not  overloaded  ,  she  carried 
a  deck  cargo,  and  she  has  never  since  been  heard 
of.  It  is  conceded  that  she  has  sunk  at  sea.  The 
normal  length  of  such  a  voyage  as  she.  was  upon 
for  a  sailing  ship  is  forty  days,  pometimes  pro- 
longed to  sixty  days,  bnt  Barely  longer. 

Three  extraneous  facts  are  also  known— 
namely,  one,  that  submarines  were  active  off  tbe 
Irish  coast  for  a  distance  of  250  to  300  miles,  and 
that  a  number  of  timbar-carrying  ships  which  left 
Gulf  Port  on  a  similar  voyage  were  sank  by 
submarines.  It  is  perhaps  inadvisable  to  give  the 
precise  figures,  although  they  were  proved  in 
evidenoe  and  I  have  them  in  mind. 

Another  fact,  proved  from  meteorological  charts 
prepared  from  log-books  and  from  actual  log- 
books of  vessels  sailing  on  similar  voyages,  is  tbe 
weather  likely  to  have  been  met  with  by  the 
Inveramsay  on  her  voyage.  From  the  meteoro- 
logical charts  it  appears  that  there  was  no  wind 
above  force  9,  which  indicates  a  strong  gale,  in 
any  locality  in  which  the  Inveramsay  was  likely 
to  be,  and  that  only  on  a  few  occasions  and  for 
short  periods,  and  I  am  informed  by  seamen  of 
experience  that  there  is  nothing  in  the  recorded 
weather  to  account  for  the  foundering  of  a  well- 
found  ship  as  the  Jn»eraw#ay  appears  to  have 
baen.  One  of  these  witnesses,  arguing  from  the 
meteorological  charts,  thought  there  would  not 
have  been  heavy  seas,  a  view  which  is  not  borne 
ont  by  the  log  of  the  Ancenis.  On  the  other  hand, 
it  iB  impossible  to  Bay  with  any  degree  of  certainty 


it  ib  impossible  to  Bay  with  any  degree  of  certainty 
what  the  actual  course  of  a  sailing  vessel  is  upon 
a  voyage  of  that  length,  and  tbe  log  of  the  Olive. 

Digitized  by  Google 


MARITIME  LAW  CASES 


313 


K  B.  Dtv.J 


bank,  which  left  Golf  Port  on  the  17th  March, 
records  a  strong  gate  with  squalls  on  the  9th  April 
and  a  freshening  gale,  whole  gale,  and  strong  gale 
(the  two  latter  accompanied  with  heavy  squalls) 
on  the  12th.  13th.  and  14'h  of  April  The  dnetnit 
which  left  Mobile  on  the  18tti  Maroh  and 'pro- 
ceeded tn  sea  on  the  25th  March,  met  with  an 
easterly  storm  on  the  SOtb,  and  made  very  heavy 
weather  of  it  on  the  4th  and  5th  of  April,  and 
from  the  6ch  to  the  10th  of  that  month.  The  sea 
especially  seems  to  have  been  running  very  high, 
and  it  most  be  remembered  that  the  Inveramtay 
carried  a  deck  cargo. 

Tba  third  fact  is  that  in  nearly  all  the  oases  in 
whioh  timber  vessels  were  torpedoed  off  the  Irish 
onast  the  fact  seems  to  have  been  definitely  known. 
This  of  itself  would  not  be  of  great  moment,  as 
1  know  from  experience  in  this  court  that  vessels 
may  be  sunk  by  submarines  near  the  coast  without 
any  positive  evidence  of  the  fact  being  procurable. 
It  has,  however,  a  bearing  upon  the  problem 
presented  by  this  case. 

In  order  that  the  plaintiffs  should  succeed  upon 
the  war  risks  policy,  whioh  is  a  policy  against 
loss  due  to  specific  causes,  I  have  to  be  satisfied 
beyond  reasonable  doubt  that  the  Inveramtay 
was  torpedoed.  There  is  no  suggestion  that  she 
■truck  a  mine,  or,  if  that  is  a  possibility,  no 
suggestion  that  she  did  so  outside  the  danger 
area  in  which  submarines  were  active.  The 
difficulty  in  the  case  is  to  get  the  Inveramtay 
within  the  danger  area.  If  that  difficulty  were 
overoome  I  should  have  no  hesitation  in  finding 
that  she  was  there  sunk  by  a  war  peril,  although 
nothing  is  definitely  known.  Ought  I  then  to  be 
satisfied  that  she  did  reach  the  danger  area  in 
safety  9  Most  sailing  vessels  undoubtedly  do  bo, 
and  I  must  bear  the  evidence  of  the  experienced 
masters  in  mind.  As  against  this  there  are  sea 
perils  besideB  the  foroe  of  the  winds  and  waves. 
The  known  weather  was  at  times  bad  and  the  seas 
high.  I  gather  that  the  Anconit  was  for  a  time 
in  some  danger.  The  course  of  the  Inveramtay 
cannot  be  laid  with  anything  like  precision.  She 
carried  a  deck  cargo  which,  though  not  unduly 
large,  was  an  added  source  of  danger.  There 
were  gales  and  heavy  squalls.  Taking  all  these 
faotora  into  account,  and  remembering  the  length 
of  the  voyage,  and  bearing  in  mind  that  in  nearly 
all  the  oases  of  vessels  torpedoed  off  the  Irish 
coast  the  fact  was  definitely  ascertained,  I  am 
unable  to  say  that  the  probabilities  of  the  torpe- 
doeing  of  the  Inveramtay  are  so  great  that  I  ought 
to  bold  as  a  matter  of  fact  that  she  was  tor- 
pedoed.  I  think  that  ahe  may  have  been,  but  I 
cannot  Bay  she  was.  Equally  I  cannot  say  she 
was  not. 

The  result  is  that  the  action  upon  the  war  risks 
policy  fails. 

What  is  the  result  so  far  as  the  marine  risks 
writers  are  concerned  P  I  have  on  two  former 
occasions  expressed  the  opinion  that  in  oases  of 
this  sort,  where  all  that  can  be  proved  is  that  a 
vessel  is  lost  at  sea,  no  one  knows  how,  the  loss 
falls  upon  the  marine  polioy.  The  assured  having 
proved  that  bis  vessel  foundered  at  sea  has 
proved  a  loss  by  a  peril  of  the  sea.  The  loss 
is  then  within  the  terms  of  the  promise,  and  the 
question  is,  must  the  assured  go  further  and 
show  that  the  sea  peril  was  not  induced  by  a 
cause  excepted  by  the  free  of  capture  and  seisore 
clause  i  If  so,  an  assured,  aa  in  this  case,  being 
Vol.  XIV.,  K.  S. 


[K.B  Div. 


insured  by  two  policies,  one  against  marine  and 
the  other  against  war  risks,  may  fail  oo  both  ;  on 
the  latter  because  he  cannot  show  that  the  loss 
was  due  to  a  war  risk,  on  the  former  bao-mse  be 
cannot  show  that  it  wua  not.  The  free  of  capture  and 
seizure  clause  is  an  exception  clause,  and  my  view 
was  expressed  without  referring  to  the  authorities, 
upon  what  I  understand  to  be  the  ordinary  prin- 
ciples applicable  to  contracts  containing  promises 
qualified  by  exceptions.  This  opinion  of  mine 
has,  I  find,  been  doubted  by  Rsohe,  J  in 
Compania  Maritima  of  Barcelona  v.  Witharl 
(ante,  p.  705).  It  haa  been  challenged  by  the 
marine  underwriters  in  this  case,  and  the  point 
has  been  fully  argued  and  the  authorities  cited. 
In  these  circumstance*,  and  having  regard  to  the 
large  sums  of  money  involved  in  these  disputes 
and  their  frequent  oocurrenoe,  I  have  reconsidered 
the  matter  and  looked  into  the  cases,  with  what 
result  I  will  now  state.  Great  stress  was  laid 
upon  a  passage  in  the  third  edition  of  Bullen  and 
Lrftake  on  Pleading,  p.  182  The  passage  deals 
with  actions  upon  marine  insurance  policies  and 
is  as  follows:  "Oare  must  be  taken  to  state  the 
contract  accurately,  with  all  the  exceptions  and 

i unifications  of  the  defendants'  liability  (see 
>awton  v.  Wrench,  1849,  8  Ex.  359),  and  the  de- 
claration must  negative  that  the  defendant  comes 
within  the  exceptions.  (Ib  ;  but  see  Wheeler  v. 
Bnvidge.  1854.  9  Ex.  668 ;  Crow  v.  FaU,  1816, 
8  Q  B.  467).  It  was  suggested  that  the  learned 
authors  in  ten  led  that  not  only  must  the  excep- 
tions be  negatived  but  that  the  plaintiff  must 
prove  the  negative.  I  think  that  is  a  misunder- 
standing. In  this  passage  it  is  to  be  observed 
that  the  authors  rely  upon  Dawson  v.  Wrench 
(tup.),  but  refer  to  two  oases  ms  seeming  to  point 
the  other  way—  WhetUr  v.  Bavidgt  (tvp.)  and 
Crow  v.  Folk  (tup).  Dawson  v.  Wrench  (tup.)  was 
an  action  in  which  the  plaintiff  sued  to  recover  a 
"lartioular  average  Iorb  upon  a  policy  containing 
the  3  per  cent,  franchise,  and  in  his  declaration 
had  set  out  the  sum  claimed  but  had  not  averred 
that  it  exceeded  the  franchise.  On  demurrer 
the  court  held  the  declaration  was  bad,  and 
that  the  averment  was  necessary.  That  case 
was,  if  I  may  respectfully  say  so,  rightly 
decided,  and  if  demurrers  were  in  vogue 
would,  I  think,  be  so  deoided  to-day,  for  reasons 
which  will  be  given  hereafter,  but  it  does  not,  I 
think,  for  the  same  reasons  support  the  wide 
general  statement  that  all  exceptions  in  a  marine 
polioy  must  be  set  out  and  negatived,  still  less 
that  the  plaintiff  must  prove  the  negative.  The 
passage,  even  when  understood  as  dealing  with  the 
form  of  the  declaration  and  not  with  the  burden 
of  proof,  is  inconsistent  with  another  passage  on 
p.  60  of  the  same  book,  whioh  I  will  read  pre- 
sently. Crow  ▼.  F-lk  (#<*p)  is  not  very  in- 
structive, but  the  case  of  Whetler  v.  Bavidge 
(tvp.)  is  interesting  as  showing  that  what  is  now 
settled  law  was  then  arguable.  That  was  an  aotion 
by  charterers  against  shipownera  for  failing  to 
make  *ii  sunoeaoive  voyages  with  their  ship  The 
declaiation  set  out  the  oharter- party  fully,  inclu- 
ding a  clause  containing  a  number  of  the  u«ual 
exceptions  and  it  was  held  on  demurrer  that  the 
declaration  was  good,  and  that  if  the  defendant 
relied  upon  the  exceptions,  he  must  plead  toeui. 
This  deoibion  is  entirely  in  accord  with  modern 
practice  and,  as  I  hope  to  show,  is  not  in  col  flic  t 
with  Dawton  v.  rFtencA  (3  Ex  359). 
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ige  on  p.  60  dealing?  with  the  general 
roles  applicable  to  contracts  with  exceptions  is  aa 
follows;  '*  If  the  covenant  or  clause  in  an  agree- 
ment ia  absolute  in  iteelf,  without  any  exoeption 
or  proviso  or  any  reforenoe  to  any,  it  may  be 
declared  on  as  an  absolute  contract,  although  in 
a  distinct  part  of  the  deed  or  instrument  there  is 
a  proviso  defeating  or  qnalifjing  it  under  oertain 
circumstances  ;  such  a  proviso  is  in  the  nature  of 
a  defeasance  and  most  be  set  up,  if  the  facts  per- 
mit it,  by  the  other  side.  Sometimes  the  covenant 
or  clause,  although  it  does  not  oontain  the  excep- 
tion or  proviso,  refers  to  it  by  such  words  as 
'  except  as  hereinafter  excepted,  and  in  this  case 
the  exception  or  proviso  must  be  stated  in  the 
declaration,  for  verba  rtlaia   Mteise  videniur : 
(  Vavasour  v.  Ormrod.  6  B.  A  0. 480).  There  seems 
at  one  time  to  have  been  a  distinction  between  a 
proviso  and  an  exoeption,  but  this  distinction  was 
regarded,  as  early  as  1823,  as  too  subtle  even  for 
the  acute  minds  of  those  days  <sw>  Latham  v. 
Ruttey,  1828,  2  B  A  0.  20),  and  I  gather  that  by 
1868,  at  any  rate,  it  bad  fallen  into  disrepute. 
What  strikes  one  about  this  statement  of  the  rules 
of  pleading  is  its  artidoial  obaraoter.    One  would 
think  that  the  doty  of  the  plaintiff  to  set  up  and 
negative  exceptions  ought  to  depend  upon  the  con- 
struction of  the  contract  as  a  whole,  taking  the 
promise  and  exceptions  together,  and  not  upon 
the  relative  positions  in  the  contract  of  the 
promise  and  the  exceptions.    Again,  the  rule  as 
stated    does    not    seem   to   be  reliable,  for 
if  so,  the  free  of  capture  and  seizure  exception 
and  the  particular  average  franchise  clause,  whioh 
is  in  the  nature  of  an  exception,  need  not  be  set 
out  and  negatived,  and  yet  we  find  it  stated,  on 
page  182,  that  they  most  be  so  treated,  and,  as  to 
the  particular  average   franchise,  there  is  the 
express  decision  of  Dawion  v.  Wrench  (3  Ex.  359) 
to  that  effect,   I  have  looked  at  a  great  many 
relevant  declarations,  and  1  find  that  the  praotioe 
was  to  set  out  policies  almost  at  full  length, 
inoluding  the  exceptions,  and  to  negative  thone  at 
an;  rate  that  bore  upon  the  nature  of  the  par* 
titular  action.    To  mention  only  one  iontanoe.  it 
was  so  done  in  the  well  known  case  of  Iomidev  v. 
Univtrtal  Marine  Insurance   Compinm  (8  L  T. 
Rep.  705) ;  14  O  B.  \U  8.)  259).   The  alternative 
possible  practice  of  stating  the  legal  effect  of  the 
contract  without  setting  it  out  seems  hardly  ever 
to  have  b*en  followed.    Tbe  reason,  no  doubt,  was 
the  ri-k  that,  unless  the  legal  effect  was  stated 
with  precise  accuracy,  there  might  be  a  variance 
between  tbe  effect  so  stated  and  tbe  contract  as 
proved.    If  that  happened  tbe  action  failed, 
although  the  contract  as  proved  would  have  sop- 
ported  the  claim  if  tbe  contract  Bued  upon  had 
been  set  out  in  full :  (see  Latham  v.  Rutley  (2  B.  A 
O.  20). 

That  was  a  risk  whioh  few  pleaders  would 
on,  and  it  may  be  that  the  oommon  praotioe  of 
setting  out  tbe  contract  in  full  with  all  its  excep- 
tions led  to  the  practice  of  negativing  the  excep- 
tions as  a  matter  of  precaution,  and  whether  it 
was  necessary  to  do  so  or  not.  The  praotioe  of 
negativing  exceptions,  even  when  the  whole  con- 
tract was  tet  oot  in  the  declaration,  was  not 
universal,  at  any  rate,  after  tbe  Common  Law 
Procedure  Act  1852,  as  anpears  from  tbe  declara 
tion  in  Powell  v.  Hyde  (1855.  5  E  A  B.  607).  In 
that  case  a  British  ship  was  fired  at  and  sunk  by 
fort  The  polioy  was  against  the 


perils,  with  the  free  of  capture  and  seizure  clause. 
The  declaration  set  out  the  polioy  including  the 
clause,  and  averred  that  the  vessel  was  by  tbe 
accidents  and  oertain  of  the  perils  insured  against 
sunk  and  foundered  and  the  goods  lost  to  the 
plaintiff.  The  declaration  set  out  the  polioy 
including  the  clause,  and  averred  that  the  vessel 
was  by  tbe  aocidente  and  certain  of  tbe  perils 
insured  against  sunk  and  foundered  and  the  goods 
lost  to  the  plaintiff.  The  declaration  did  not 
negative  the  exceptions  and  I  find  that  in  giving 
judgment  one  of  the  judges,  Wightman,  J.,  said : 
"  Tbe  declaration  here  does  not  state  tbe  precise 
nature  of  the  peril  causing  the  loss,  as  wouid  have 
been  necessary  under  the  former  laws  of  pleading  " 
—no  doubt  a  reference  to  the  alterations  made  by 
the  Common  Law  Procedure  Act  1852.  The  case 
is  interesting,  because  if  ever  there  was  a  case  in 
whioh  one  would  think  it  necessary  to  negative 
the  free  of  capture  and  seizure  exceptions  that 
would  seem  to  be  the  case. 

I  notioed,  in  looking  at  the  forms  of  declaration 
for  actions  for  loss  or  damage  to  goods  during 
carriage  by  sea,  that  of  the  three  given  two  refer 
in  general  terms  to  the  bill  of  lading  exceptions 
and  negative  them,  while  one  does  not.  It  waa,  of 
course,  at  all  times  the  practice  for  the  defendant 
to  set  up  in  his  plea  any  exceptions  upon  which 
he  relied.  Upon  the  whole,  I  have  come  to  the 
conclusion  that  before  the  J udioatore  Acts  it  was 
considered  the  safer  course  to  Bet  out  the  excep- 
tions and  to  negative  tbem  in  the  declaration, 
and  that,  too,  whether  they  were  contained  in  a 
separate  clause  or  not.  Some  bolder  spirits  seem 
to  have  omitted  tbem  after  the  Aot  of  1852,  and 
I  doubt  whether  it  waa  necessary  to  refer  to 
them  after  that.  Act  and  the  decision  in  Wheeler 
v.  Bividge  (9  Ex.  668)  except  in  such  oases  as 
Dawion  y.  Wrench  (3  Ex.  359).  It  by  no  mtMne 
follows  that  because  tbe  practice  was  to  negative 
exceptions  in  the  declaration  the  plaintiff  thereby 
undertook  tbe  burden  of  proving  the  negative.  It 
is  difficult  to  suppose  that  ia  an  ac-ion  for 
damage  to  cargo  a  snipper  of  goods  under  a  bill 
of  lading  containing  the  common  exceptions  to 
aot  of  God,  King's  enemies,  and  perils  of  the  sear, 
oalled  witnesses  to  prove  that  none  of  these 
exeeptidns  became  operative ;  while  to  turn  to  a 
different  clans  of  case— namely,  libel  upon  a 
person — the  declaration  always  alleged  that  tbe 
publication  waa  false  and  malicious,  yet  I  think 
no  plaintiff,  at  any  rate  since  the  beginning  of  the 
last  century,  was  oalled  upon  to  prove  either  of 
these  adjectives. 

When  one  turns  from  the  old  form  of  pleading 
to  the  modern  the  ohaoge  ia  striking.  A  form  of 
statement  of  olaim  on  a  polioy  of  marine  insur- 
ance is  given.  It  is  quite  short.  The  terms  of 
the  policy  are  not  set  oat,  still  less  are  tbe  excep- 
tions. If  a  total  loss  is  cliimed.all  one  need  say 
is  "  lose  total " ;  while  it  is  noteworthy  that  if  a 
particular  average  loss  is  claimed  and  the  polioy 
contains  tbe  3  per  cent,  franchise,  it  is  necessary 
to  say  "  loss  partial,  exceeding  3  per  cent."  These 
forms  are,  I  think,  in  accordance  with  the  law  as 
laid  down  in  both  the  decisions  of  Dawt-m  v. 
(FrencA  (tap )  and  Wheeler  v.  Bavidge  (»up).  I 
may  further  remark  that  when  the  form  of  total 
loss  is  u»ed  no  particulars  will  ba  ordered  of  how 
the  peril  relied  on  arose.  A  plaintiff  who  alleges 
that  bis  vessel  was  lost  by  a  peril  of  the  sea  or 
be  ordered  to  state  now  the 

Digitized  by  Google 


MARITIME  LAW  CASES. 


315 


KJ.  Div]     Monro  Bbici  ahd  Co.  •>.  Wa*  Ribks  Asbooiatioh  Limited,  Ac.     [K-B.  Dir. 


sinking  came  about.  These  forms  were  prepared  at 
a  time  when  the  older  rales  of  pleading  were  well 
known  and  whan  it  was  desired  to  simplify  them. 
The  fact  that  tbe  form  for  a  total  loss  does  not 
make  aDy  provision  for  setting  oat  or  negativing 
exceptions,  and  merely  describes  the  loss  as  dae 
to  a  peril  insured  against,  would  seem  to  show 
thai  its  framers  well  knew  what  avermenti  were 
necessary.  If  tbe  question  under  discussion  is  t  > 
be  decided  upon  forms  of  pleading.  I  have  come  to 
tbe  conclusion  tbat  the  free  of  capture  and  seizure 
exception  need  not  be  set  ont  and  need  not  be 
negatived. 

I  now  turn  to  consider  a  few  decisions  upon  the 
burden  of  proof  in  a  case  like  the  present.  The 
only  authority  I  have  found  npon  tbe  qoestion  in 
tbe  precise  form  in  which  it  presents  itself  in  this 
case  is  Gre,n  v.  Brown  (2  Stra.  1199).  Tbat  cane 
was  decided  in  1744  by  Lee,  O.J..  bat  it  arose  in 
1739  when  we  wete  at  war  with  Spain.  I  will 
read  tbe  whole  report.  It  ia  very  abort.  "  Tbe 
•hip  Charming  Peggy  waa  insured  in  1739,  from 
North  Carolina  to  London,  with  a  warranty 
against  captures  and  seizures.  And  in  an  action 
the  loss  was  laid  to  be  by  sinking  at  sea.  All  the 
evidence  given  was  that  she  tailed  oat  of  port  on 
ber  intended  vojage  and  bas  never  sinoe  been 
heard  of.  And  several  witnesses  proved  that  in 
such  a  case  tbe  presumption  is  that  she 
foundered  at  sea,  all  other  sort  of  losses  being 
generally  heard  of.  Tbe  underwriter  insisted 
tbat  as  captures  and  seizures  were  excepted  it  lay 
upon  tbe  assured  to  prove  that  the  loss  happened 
in  tbe  particular  manner  declared  on.  But  tbe 
Obief  Justice  said  it  would  be  unreasonable  to 
expect  certain  evidence  of  snob  a  loss  as  where 
everybody  on  board  ia  presumed  to  be  drowned 
and  all  that  can  be  required  is  tbe  best  proof  the 
nature  of  the  case  admits  of,  which  the  plaintiff 
has  given;  he  therefore  left  it  to  tbe  jory  who 
found  the  loss  according  to  the  plaintiff's  declara- 
tion." An  analogous  question  came  before  tbe 
Irish  courts  in  1877  in  Gorman  v.  Hand-in- Hand 
Jntwrance  Company  (Ir.  Rep.  11  0.  L.  224).  The 
action  was  upon  a  fire  insurance  policy,  and 
Palles,  C.B.  thus  deals  with  the  matter  z  "  The 
policy  is  not  in  its  terms  limited  to  damsge  by 
accidental  fire  ;  *  the  society  agrees  (subject  to 
the  conditions  indorsed  which  are  to  be  taken  as 
part  of  the  polioy),  tbat  if  the  property  described 
shall  be  destroyed  or  damaged  by  fire  .  .  . 
they  will  .  .  .  pay  or  make  good  all  anoh 
lose  and  damage.'  The  third  indorsed  con- 
dition provides  tbat  the  policy  shall  not 
cover,  inter  alia,  loss  or  damage  caused  by 
tbe  act  of  an  inoendiary ;  and  reading 
thia  condition,  as  we  are  bound  to  do,  as  part  of 
the  polioy,  the  contract  is  that  the  defendanta 
shall  be  liable  for  loss  by  fire,  provided  it  be  not 
the  act  of  an  inoendiary.  When,  therefore,  it  is 
once  shown  tbat  the  loss  resulted  from  fire,  the 
plaintiff  baa  established  a  prima  foot*  case,  and 
the  onus  is  thrown  upon  the  defendants  to  prove 
tbat  the  act  which  caused  the  fire  waa  within 
tbe  proviso.  The  defence  is  not  in  any  sense  a 
traverse  of  an  allegation  comprised  within  the 
geoeral  averments  of  the  plaint;  it  is  a  plea  in 
confession  and  avoidance,  and  the  proof  of  it  ii 
npon  tbe  defendants."  I  will  only  give  tbe 
reference  to  The  Qlrndavroeh  (7  Asp.  Mar.  Law 
Ca».  420;  70  L.  T.  Rep.  344;  (1894)  P.  226),  bat 
the  case  is  well  worth  reading. 


Tbe  last  oase  to  which  I  need  refer  is  a  recent 
decision  of  Lush,  J.,  Burnt  v  Bean*  (116  L  T 
Bep.  252;  (15*17)  1  K.  B.  852).  That  was  an 
action  upon  a  policy  against  loss  or  damage  to 
jewellery  from  any  cause  whatever  save  and 
except  loss  by  theft  or  dibhooeitty  of  any  servant 
in  the  exclusive  employment  of  the  assured. 
Lush,  J.  beld  that  it  was  incumbent  npon  the 
assured  to  prove  a  theft  by  some  person  other 
than  a  servant  in  his  explosive  employment  This 
judi{mtnt  and  tbat  of  Palles,  O.B.  in  Qorman  v. 
Hand-in-  Hand  Inturance  Company  (Ir.  R-p.  11 
0.  L  224)  are  in  conflict,  unless  toe  distinction 
is  to  be  found  in  tbe  fact  tbat  in  tbe  case  before 
Palles,  C.B.  tbe  exception  waa  contained  in  a 
separate  clause,  while  in  tbe  oase  before  Lush,  J. 
tbe  promise  and  tbe  ezoeption  are  in  the  name 
olause,  a  distinction  upon  wbiob,  as  already 
stated,  I  am  not  inclined  to  rely.  I  own  it  would 
not  have  occurred  to  me,  bad  I  been  advising  the 
plaintiff  on  evidenoe  in  Hurti  v.  Eoane  (1 16  L  T. 
Rep.  252;  (1917)  1K  B.  852)  to  advise  tbat  be 
must  call  all  his  servants  and  put  them  into  the 
witness-box  one  after  tbe  otber  to  deny  tbat  be  or 
abe  stole  the  jewels.  Tbe  procession  would  be  a 
long  one  if  Messrs.  Whiteley  were  the  plaintiffs. 
With  all  respect  I  venture  to  prefer  the  deoision 
of  Palles,  O.B. 

This  review  of  the  authorities  confirms  me  in 
my  view  tbat,  as  the  law  now  stands,  when  in  an 
action  upon  a  policy  of  marine  insurance  the 
assured  has  proved  that  Mb  Bhip  was  sank  at  sea, 
he  has  made  out  a  prima  fade  oase  against  bis 
underwriters  on  that  polioy,  and  tbat  it  is  for 
them  to  set  up  tbe  free  of  capture  and  seizure 
exception  and  to  bring  themselves  within  it  if 
they  can.  Tbe  rules  now  applicable  for  deter- 
mining tbe  burden  of  proof  in  anoh  a  case  as  tbe 
present  may,  I  think,  be  stated  as  follows . — 

1.  Tbe  plaintiff  must  prove  anoh  facts  as 
bring  him  primd  facia  within  the  terms  of  the 
promise. 

2.  When  the  promise  is  qualified  by  exceptions, 
the  question  whether  the  plaintiff  need  prove 
facts  which  negative  their  application  does  not 
depend  upon  whether  the  exceptions  are  to  be 
found  in  a  separate  cl  inse  or  not.  Tbe  question 
depends  npon  sn  entirely  different  consideration 
—namely,  whether  the  exception  is  as  wide  as  the 
promise,  and  thus  qualifies  the  whole  of  the 
promises,  or  whether  it  merely  excludes  from  the 
operation  of  the  promise  particular  classes  of  cases 
wbiob  but  for  the  exception  wonld  fall  within  it, 
leaving  some  part  of  the  general  scope  of  the 
promise  unqualified.  If  so,  it  is  sufficient  for  the 
plaintiff  to  bring  himself  prima  facie  within  the 
termB  of  the  promise,  leaving  it  to  the  defendant 
to  prove  that,  although  nrt'md  foci*  within  its 
terms,  the  plaintiff's  case  is  in  fact  within  the 
excluded  exceptional  class.  Illustrations  of  this 
rule  are  actions  against  common  carriers  and  the 
analogous  oases  in  which  a  promisor  undertakes 
to  perform  a  given  act  unless  excused  by  certain 
excepted  events,  as,  for  examplo,  a  vendor  to 
deliver,  strikes  excepted ;  a  charterer  to  load  a 
ship  in  a  given  number  of  Lay  days,  subjeot  to 

found  in 


the'  usual  exceptions 
parties. 

3.  When  a  promise  is  qualified  by  an  exception 
which  covers  the  whole  scope  of  the  promise,  a 
plaintiff  oannot  make  out  a  prima  facie  case 
unless  ho  brings  himself  within  the  promise  as 
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qualified.  There  is  ex  hypoihesi  no  unqualified 
part  of  tbe  promise  for  the  sole  of  his  foot 
to  stand  upon.  As  an  instance  1  take  a 
marine  policy  with  the  particular  average  (ran- 
ch i  tie.  There,  reading  the  promise  and  the 
exception  together,  the  promise  U  sot  A  promise 
to  pay  partiuolar  average  or  to  pay  particular 
average  except  in  certain  events.  It  is  a  promise 
to  pay  particular  average  exceeding  3  per  cent.  To 
bring  himself  within  that  promise  a  plaintiff 
must  show  more  than  a  particular  average  loss ; 
he  mu»t  show  a  particular  average  loss  exceeding 
3  per  cent.  This  is  the  explanation,  I  thick,  of 
DairtJn  t.  Wrench  (3  Ex.  359),  and  why  that  case 
is  no  authority  for  the  wide  general  statement  on 
p.  182  of  Bullen  and  Leake  on  Pleading,  and  why 
that  cane  does  nut  col  flict  with  WheeUr  v.  Bavidge 
(9  Ex.  668)  or  with  my  suggested  rule  2. 

4.  Whether  a  promise  iB  a  promise  with  excep- 
tions or  whether  it  is  a  qualified  promise  is  in 
every  case  a  question  of  oonstr notion  of  the 
instrument  as  a  whole:  (see  per  Palles,  C.B.  in 
Oorman  v.  Hand-in- Hand  Insurance  Company, 
Ir.  Bep.  11  0.  L.  224). 

6.  In  construing  a  contract  with  exceptions  it 
muot  be  borne  in  mind  that  a  promise  with 
exceptions  can  generally  be  turned  by  an  altera- 
tion  of  phraseology  into  a  qualified  promise. 
The  form  in  which  the  contract  is  expressed  is 
therefore  material. 

Applying  these  rules  to  the  present  case,  I 
adhere  to  the  opinion  I  have  expressed  in  former 
cases  and  give  judgment  against  the  marine 
underwriters  with  costs.  I  should  add  that  I 
have  not  forgotten  that  the  particular  average 
franchise  exception  generally  contains  an  excep- 
tion to  itself — namely,  unless  stranded.  I  have 
not  referred  to  this  fact  as  it  has  no  bearing  upon 
the 


Judgment  for  first-named  defendants  on  the 
war  risks  policy. 

Judgment  for  plaintiff*  against  second  defen- 
dants the  marine  rx»ks  underwriters. 

Solicitors  for  plaintiffs,  Ptitchard,  Engl* field, 
and  Co.,  for  Simpson,  North,  Hurley,  and  Co^ 
Liverpool. 

Solicitors  for  defendants  the  War  Rinks  Asso- 
ciation, G.  0.  B.  Walker  and  Tree,  for  Wsightman, 
Pedder,  and  Co.,  Liverpool. 

Solicitors  for  defendant  the  Anchor  Marine 
Mutual  Underwriting  Association,  William  A. 
Crump  and  Son. 


March  26,  April  11  and  17,  1918. 

(Before  Bailhache,  J.) 

Russian  Bank  vob  Foreign  Tradb  v.  Excess 
Insurance  Company  Limitkd  (a) 

Marine  insurance— War  risks — Restraint  of  princes 
— "  Excluding  all  claims  due  to  delay  " — Frustra- 
tion o  adventure — f'tosi-go'  Dardanelles — Dura 
viie*  requisition — Compliance— No  a  nstraint— 
Royal  Prerogative — Proclamation  of  the  Zrd  Aug. 
1914 

The  R.  Bank  in  Sept.  and  Oct.  1914  shipped  on 
board  tht  t  eanvhip  W  at  N.  a  parcel  o  barley 
fur  F.  for  vrdtrs.    They  insured  the  barley  upon 


oj  T.  W.  Uokoxji,  Esq., 


the  intended  voyaje  with  the  defendants  by  a  policy 
dated  the  1th  Oct.  1914  against  the  usual  perils, 
including  restraints  of  prnos,  and  against  the  risks 
excluded  by  the  frie  o]  capture  and  sei  ure  clause, 
but  the  policy  excluded  all  claims  due  to  delay. 
Tht  W.  ha  t  not  sailed  when  tht  Turkish  Goern- 
ment  closed  the  Dardanelles,  a  step  waich  was 
followed  by  the  declaration  o>  war  oi  the  5th  N<jv. 
1914.  From  that  date  the  commercial  object  of 
the  adventure  was  rusira'td,  and  the  insured  voyage 
became  impossible.  The  W.  with  the  barley  on 
board  remained  at  N.  until  the  barley  began  to  heat. 
Between  Dec  1914  and  Feb.  1915  the  barley  was 
discharged  into*  warehouse  and  there  reconduwned. 
It  could  have  remained  there  unhurt  for  a  year  or 

skip 


more.  The  position  as  regards  both 
remained  unaltered  up  to  the  5th  March  1915,  when 
the  skip  timers  were  directed  by  the  Lords  of  the 
Admiralty  to  place  the  r  steamship  at  the  ditp<wU 
of  the  Russian  Government.  Tkts  was  done,  but 
the  Russian  Government  made  no  use  of  the  vc*seL 
Upon  this  requisition  the  plaintiffs,  the  R.  Bank* 
telegraphed  to  their  insurance  brokers  as  follows  : 
"  W.  requisitioned  by  British  Qoitmment.  Im- 
possible reload  barley.  Consider  cast  covered  by 
war  riik.    Agreea'Ae  release  underwriters  from  all 


rist,s  if  underwriters  will  pay  difference  between 
present  value  in  N.  and  tn lured  value."  The  de- 
fendants on  tht  16th  March  declined  liability.  On, 
the  8th  of  July  the  plaint  ffs,  through  their  brokers, 
gave  formal  notice  <>f  abandonment.  This  notice 
wai  refused  by  tht  underwriters,  whereupon  the 
action  was  brought  to  recover  as  for  a  constructive 
total  loss  of  the  burley  by  restraint  of  princes. 
Held,  (1)  that  the  plains'  claim  based  on  the 
dosing  of  tht  Dardanelles  was  a  claim  out  to 
delay,  ana  {applying  Ben»aude  e.  Thames  and 
M-  roey  Maiiue  Insurance  Company,  8  Asp. 
Mar.  Law  Cat.  315;  77   L.   T.  Rep.  282 ; 


(1897)  A.  C.  609)  uas  expressly  excluded  by 
policy.  (2)  That  the  cablegram  of  the  6th  March 


1915  might,  in  the  oircurnatances,  be  held  to  be  a 
sufficient  notice  of  abandonment  \J  tht  Admiral  y 
requisition  of  the  steamship  for  the  Russian  Govern- 
ment was  a  restraint  of  pri  ces  within  the  meaning 
of  the  policy;  but  that  cablegram  could  not  be  re- 
yarded  as  a  notice  of  abandonment  m  respect  of  the 
closi  g  of  the  Dardanttlei,  and  the  notice  of  abandon- 
ment given  on  the  fith  July  19 1 6  wns  too  late. 
(3  That  the  requisitioning  of  the  steamship  W.  by 
theAdmiraly  was  ultra  v  Ireland,  as  disobedience 
to  such  an  order  would  not  be  illegal,  obedit  «ce  to 
such  an  order  unless  compelled  oy  force,  or  threats 
of  force,  teas  a  voluntary  act  and  not  a  restraint  of 
prt  tce-,  and  therefore  the  lots  due  to  compliance 
with  such  an  order  was  not  a  lo«s  due  to  restraint 
of  pri  . ces,  and  there  must  be  judgment  for  the 
defendants. 

Trial  of  action  in  the  Commercial  List  by 
Baiihaohe,  J. 

The  plaintiffs  claimed  to  recover  under  a  policy 
of  marine  ins  u  ran  cm  for  a  constructive  total  loss 
of  a  cargo  of  barley  by  restraint  of  princes. 

The  facts  are  stated  in  the  judgment. 

B.  A.  Wright,  K  0.  and  Le  Quttnt  tor  the 
plaintiff The  olo*ing  of  the  Daru«.neiles  by  the 
Turkikh  Government  was  a  restraint  of  priuoes 
within  the  meaning  of  the  policy.  Toat  aouon  by 
the  Turkish  Government  oomoleteJy  frustrated  tbe 
adventoie.  There  was  therefore  a  constructive 
total  loss  by  restraint  of  princes  within  the 
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meaning  of  the  policy,  and  the  plaintiff*  are 
entitled  to  recover.  See 

Britith  and  Foreign  Marine  Insurance  Company  t. 
Sandav  and  Co.,  13  Asp.  Mar.  Law  Cm.  289  ; 
114  L.  T.  Bap  5*1 ;  (1916)  1  A.C.  650. 
Farther,  the  requisition  by  the  British  Admiralty 
for  account  of  the  Russian  Government  was  also 
a  restraint  of  princes  and  covered  by  the  polioy. 
The  plaintiffs  rely  on  the  cablegram  of  the 
5th  March  1915  ae  notice  of  abandonment. 

MacKinnon,  K.  0.  and  Bitney  for  the  defendants. 
—Toe  plaintiffs'  claim,  in  so  far  aa  it  ia  baaed  on 
the  closing  of  the  Dardanelles,  is  a  claim  dne  to 
delay,  and  the  polioy  contained  a  clause  which 
excluded  "all  claims  doe  to  delay."  Therefore 
the  claim  failed.  See 

Beneaude     Thame*  and  Mertey  Marine  Insurance 

Company,  8  Asp.  Mar.  Law  Cas.  315  j  77  L.  T. 

B-p.  382  .  (1897)  A.  C.  609  ; 
Tunbull,  Marti*,  and  Co.  v.  Hull  Underwriters 

Association,  9  A»p.  Mar.  Law  Cas.  93 ;  62  L.  T. 

Bep.  818  ;  (1900)  2  Q.  B.  402. 

The  closing  of  the  Dardanelles  was  not  the  cause 
of  the  loss  either  direotly  or  proximately ;  and  it 
did  not  amount  to  a  retrain t  of  princes  within 
the  meaning  of  the  polioy.  See 

Becker,  Cray,  and  Co.  v.  London  Assurance  Cor- 
poration, 14  Asp.  Mar.  Law  Cas.  156;  117  L.  T. 
a-p.  609;  (laiSj  A  C.  101; 

Hadkineon  r.  Rnbineon,  1803,  3  Bos.  A  P.  388 ; 

Oexpel  and  others  v.  Smith  and  another,  1  Asp. 
Mar.  Law  Cas.  2ti8  ;  26  L.  T.  &»p.  861 ;  L.  B«p. 
7Q.B  404. 

Moreover,  no  proper  notice  of  abandonment  has 
been  given  by  the  p<ain tiffs.  Tee  plaintiffs  rely 
on  tbe  cablegram  of  the  5th  Maroh  1915  as  a 
notice  of  abandonment  Bat  that  cablegram, 
even  if  it  were  a  sufficient  notice  of  abandonment, 
was  not  based  on  the  closing  of  the  Dardanelles  at 
all,  but  on  the  requisitioning  of  the  steamship 
Wolverttm.  Tbe  cablegram  of  the  5th  Maroh  1915 
could  not  be  treated  as  a  notice  of  abandonment 
at  all  apart  from  the  reference  in  it  to  the  requi- 
sitioning of  the  Wiloerlon,  The  requisitioning  of 
tbe  steamship  wai  ultra  vires  the  British 
Admiralty,  and  the  plaintiffs  cannot  rely  upon 
their  voluntary  compliance  with  an  ultra  vires 
direction  aa  a  restraint  of 


B.  A.  Wright,  K.O.,  in  reply,  referred  to 

Walt i.  Watte,  and  Co.  v.  Mitsui  and  Con  18  A»p. 
Mar  L«w  Cas.  580 ;  116  L.  T.  Bep.  353  ;  (1917) 
A.  C.  227 ; 

Rodoeanoehi  and  others  v.  Klliott,2  A«p.  Mar.  Law 
Ca*.  399;  31  L.  T.  Bep.  239;  L.  B«p.  9  C.  P. 
518. 

Cur.  adv.  vuli. 

Ba.ilha.CHB,  J.  read  the  following  judgment: 
— Tbo  plaintiffs,  tbe  Ro>s>an  Bank  for  Foreign 
Trade,  shipped  on  boa»d  tbe  steamship  Wuiverton 
at  Novorc>si>isk,  a  parcel  of  barley  in  Sept.  and 
O-t  1914  for  carriage  to  Falmouth  for  orders. 
They  insured  the  barley  upon  the  intended  vojage 
with  defendants,  by  a  policy  dated  the  7th  Out. 
1914.  against  tbetisaa)  perils,  including  rest  taints 
of  princes,  and  against  tbe  risks  excluded  by  tbe 
free  of  capture  and  seizure  olause,  but  the  polioy 
excluded  "  all  claims  due  to  delay." 

Tbe  Wolrerton  had  not  »ailed  wbeu  tbe  Turkish 


Government  closed  the  Dardanelles.   This  step  J 
followed  by  the  declaration  of  war  on  » 


tbe  5th  Nov.  1914.  From  that  date  tbe 
commercial  object  of  the  adventure  was  frus- 
trated, and  the  insured  vojnge  became  impoS'iible. 
The  Wolverton,  with  tbe  barley  on  board,  remained 
at  Novorossink  till  the  barley  began  to  beat, 
when,  between  Dec.  1914  and  Feb.  1915,  it  was 
discharged  into  warehouse  there  aud  recon- 
ditioned. It  con  Id  have  remained  unhurt  in 
warehouse  for  a  year  or  so. 

Tbe  position  aa  regards  both  ship  and  cargo  was 
unaltered  when  on  tbe  5th  March  1915  the  ship- 
owners were  directed  by  the  Lords  of  tbe  Admi* 
ralty  to  place  their  steamship  at  the  disposal 
of  tbe  Russian  Government,  and  this  they  did, 
but  I  gather  tbe  Russians  made  no  use  of  her. 
Upon  this  requisition  the  plaintiffs  cabled  to  their 
insurance  brokers  here  as  follows:  *'  Wolverton 
requisitioned  by  British  Government  account 
Russian  Government.  Impossible  reload  barley. 
Consider  case  covered  by  war  risk.  Agreeable 
release  underwriters  from  all  risks  if  under* 
writers  will  pay  difference  between  present  prices 
at  Novorossisk  and  insured  value." 

This  cable  was  shown  to  tbe  defendants,  who, 
with  the  other  underwriters  concerned,  took  legal 
ad  t  ice  upon  their  position,  and  on  the  15  th  Maroh 
1915  they  declined  liability.  This  decision  was 
communicated  to  the  plaintiffs,  who  in  their  turn 
took  legal  advice.  Their  lawyer's  opinion  was 
sent  to  them  on  or  about  the  10th  April  1915. 
Oo  its  receipt  the  plaintiffs,  with  a  view  to  con- 
certed action,  consulted  with  the  other  shippers 
on  tbe  same  steamship,  and  on  the  5th  July 
cabled  their  brokers  to  give  notice  of  abandon* 
ment  This  was  done  on  tbe  8th  July  in  these 
terms  :  "  Steamship  Wolverton,  Novorossisk  to 
United  Kingdom  (Admiralty  approved).  We  are 
informed  by  tbe  assured  of  the  following  consign- 
ments of  barley  insured  per  tbe  above  steamship 
that  the  interests  have  been  di<*chur^ed  at  Novo- 
rossisk, and,  owing  to  the  inability  of  the  vessel  to 
perform  her  voyage  in  consequence  of  the  warlike 
operations,  they  instruot  ns  to  abandon  to  you, 
and  we  hereby  abandon  to  you  their  interests  in 
such  shipments  and  claim  from  you  a  total  lose  of 
the  sums  insured."  This  notice  was  refused  by 
the  underwriters,  whereupon  thiB  action  was 
brought  to  recover  as  for  a  constructive  total 
loss  of  the  barley  by  "  restraint  by  princes," 

The  case  made  for  the  plaintiffs  at  tbe  trial 
differed  materially  from  their  case  as  pleaded.  In 
the  points  of  claim,  tbe  restraint  relied  upon  was 
the  requisitioning  of  the  Wolverton ;  in  argument 
the  restraint  relied  upon  was  tbe  closing  of  the 
Dardanelles.  In  the  points  of  claim,  the  notice 
of  abandonment  pleaded  was  the  formal 
notice  of  the  8th  July  1915;  in  argument,  the 
notice  relied  upon  *a«  the  cablegram  of  the  6th 
Maroh  1915.  I  will  deal  6rst  with  the  case  as 
presented  to  me  in  argument 

Toere  is  no  doubt  that  tbe  action  of  the 
Turkish  Government  in  closing  the  Dardanelles 
frustrated  tbe  adventure,  and,  if  this  were  a 
charter- party  ca*e,  the  deoision  in  Jeiptl  and 
others  v.  8mith  and  another  (I  Asp.  Mar. 
Lsw  Das.  268  ;  26  L.  T.  R«p.  361;  L.  Rep 
7  Q  B  44*4;  would  be  in  point,  and  decisive 
in  tbe  plaintiff's  favour.  This  is  not  a  charter- 
party  bnt  a  marine  insurance  case,  and, 
although  the  words  "  restraint  of  princes  "  mean 
the  same  whether  in  charter-parties  or  in  policies, 
it  is  clear  from  a  comparison  of  Hadkinson  v. 

Digitized  by  Google 


818 


MARITIME  LAW  CASES. 


K.B.  Dit.]       Russia*  Ba*x  foe  Fobbiqn  Tradi  «.  Ezobbb  Insl  bancm  Go.      [K.B.  Diy. 


(3  Boa.  &  P.  388)  with  Geipel  and 
other*  v.  Smith  and  another  (tup.)  that  an 
adventure  may  be  frustrated  by  restraints  of 
princes  bo  a*  to  excuse  performance  of  a  charter* 
party  bj  a  shipper  or  shipowner,  and  jet  not 
give  any  right  of  action  against  under- 
writers for  a  constructive  total  loss.  Tbe 
reason  for  tbe  distinction  is  not  to  be  sought 
in  any  difference  in  the  meaning  of  tbe 
phrase,  hot  in  the  strictness  with  which  the 

rwima  causa  is  applied  in  insurance  oases.  It 
clear  upon  the  authorities  that  the  closing  of 
the  Dardanelles  was  a  restraint  of  prinoes,  and 
the  only  doubt  ia  whether  that  act  was  tbe  proxi- 
mate or,  aa  Lord  Sumner  prefers,  the  direct 
cause  of  the  destruction  of  the  adventure,  in  the 
sense  required  by  insurance  law.  Stated  in 
terms  of  decided  cases,  tbe  question  ia  whether 
thia  ia  a  case  of  tbe  Badwnton  v.  Rubin  ton 
(3  Boa.  A  P.  388)  olaaa,  or  of  the  Rodocanchi  v. 
El'iott  (2  A»p.  Mar.  Law  Oa*.  899  ;  31  L.  T. 
Rep.  239;  L  Rep.  9  0.  P.  518;  claas.  I 
think  it  ia  of  the  latter  olaaa,  and  I  am  the 
less  concerned  to  discuss  tbe  point,  because  in 
Watt;  Watt*,  and  Co.  Limited  v.  Miteui  and 
Co  Limited  (13  Asp.  Mar.  L»w  Gas.  580;  116 
L.  T.  Rep  353;  (1917)  A.  G.  227)  tbe  judgmenta 
in  all  the  oourta,  including  the  Hon  an  of  Lords, 
proceed  upon  the  footing  that  circumstances 
such  aa  tboae  in  tbe  present  oase  would  give 
rise  to  a  claim  for  constructive  total  loan.  I 
think,  therefore,  tbe  closing  of  tbe  Dardanelles 
waa  euoh  a  reatraint  of  prinoes  as  would  on  due 
notioe  of  abandonment  constitute  a  constructive 
total  loss  of  tbe  barley. 

Tbe  defendants  have  two  answers  to  this. 
First,  they  refer  me  to  tbe  written  olause  in 
the  polioy  reading  "  excluding  all  claims  due  to 
delay,"  and  they  aay  tbe  olaim  baaed  upon  tbe 
oloaing  of  tbe  Dardanelles  is  a  claim  doe  to 
delay.  I  must  deal  with  thia  answer  a  little 
oloaely,  because  I  confess  that  I  thought,  during 
the  argument,  there  was  very  little  in  tbe  point 
I  have  since  read  the  decision  of  the  House  of 
Lords  in  Btntaude  and  other*  t.  Thame*  and 
Mertty  Marine  Ineuromee  Company  Limited 
(8  Asp.  Mar,  Law  Gas.  315;  77  L.  T.  Rep.  282; 
(1897)  A.  G.  609)  two  or  three  times,  and  I  am 
now  satisfied  that  the  point  is  one  that  deserves 
very  careful  consideration. 

The  polioy  in  this  oaae  contains  three  written 
clauses  aa  tbus:  "This  insurance  a!ao  to  cover 
tbe  riake  excluded  by  the  free  of  oapture  and 
seizure  clause ";  "excluding  all  olaims  due  to 
delay";  "excluding  deterioration  and  loaa  of 
market." 

Tbe  Bemaude  case  (8  Asp.  Mar.  Law  Gas.  315 ; 
77  L.  T.  Rep.  282;  (1897)  A.  0.  609)  was  one  of 
insurance  on  freight,  and  the  material  olauae 
ran:  "  Warranted  freefrom  any  okim  consequent 
on  loaa  of  time,  whether  arising  from  a  peril  of 
the  sea  or  otherwise." 

1  oannot  distinguish  these  words  from  the 
second  written  clause  in  this  polioy.  The  words 
"  whether  ariaing  from  a  peril  of  tbe  sea  or 
otherwise "  are  surplusage,  for  every  olaim 
upon  a  polioy  mnat  arise  from  a  peril  insured 
against. 

Tbe  words  "any  olaim  consequent  on  loaa  of 
time"  must  mean  any  olaim  for  1  oases  due  to 
delay,  and  tbe  words  in  tbia  polioy,  "claims  due 
to  delay,"  obviously  mean  tbe  same  thing. 


In  the  Bemaude  case  (*up.)  the  main  ahaft  of 
the  ateamabip  Penintular  broke  owing  to  a  peril 
of  the  seas  It  waa  impossible  to  repair  it  within 
any  reasonable  time.  Tbe  voyage  was  thus  frus- 
trated, and  the  fr  ight  lost.  Upon  those  facte, 
the  House  of  Lords  held  that  the  olaim  against 
the  underwriters  for  a  total  loss  of  freight  failed, 
upon  the  ground  that  auoh  a  olaim  was  "  conse- 
quent on  loss  of  time"  within  the  warranty  in 
the  polio j. 

Lord  Herscbell  says  in  8  Asp.  Mar.  Law 
Gas.  315;  77  L  T.  R*p.  282,  at  p.  284;  (1897) 
A  O,  at  p.  668:  " That  lose  must  ari»e  from 
one  of  the  perils  insured  against.  What  ia 
the  meaning  of  saying  that  the  underwriter 
is  not  to  be  liable  for  any  olaim  consequent 
on  loss  of  time  P  It  most  mean  that,  although 
the  subject-matter  insured  has  been  loat,  and 
although  it  has  been  loat  by  a  peril  insured 
againat,  if  tbe  claim  dependa  on  loaa  of  time  in 
the  prosecution  of  tbe  voyage,  so  that  tbe  adven- 
ture oannot  be  completed  within  tbo  time  con- 
templated, then  the  underwriter  ia  to  be  exempt 
from  liability." 

I  confess  I  oannot  distinguish  the  two  oases. 
In  the  Btnraude  oaae  (sap.)  there  waa  a  peril 
insured  ag%in»t— namely,  of  the  aea  ;  tbe  propeller 
ahaft  broke.  Here,  there  was  a  peril  ioaured 
against — namely,  reatraint  of  prinoes.  The 
Dardanellea  waa  cloaed.  In  the  Bemaude  case 
(tup.),  the  broken  propeller  ahaft  necessitated  auoh 
delay  in  the  prosecution  of  the  voyage,  that  tbe 
adventure  waa  frustrated. 

Here,  tbe  restraint  of  prinoes  waa  the  same 
thing.  In  both  oases,  it  waa  delay  doe  to  a  peril 
insured  againat,  whioh  oauaed  in  the  one  oaae 
the  total  lose  of  the  freight,  and  in  the  other  the 
constructive  total  loaa  of  the  cargo.  The  fact  that 
the  subject  matter  waa  in  the  one  oaae  freight 
and  in  the  other  case  barley  seems  to  me 
immaterial. 

I  do  not  forget  that  in  thia  oaae  there  aie  three 
written  clause*,  whioh  meat  all  have  a  meaning 
given  to  them,  if  poaaible,  and  I  thiok  thia  can  be 
done  without  doing  violence  to  any  one  of  tbem. 

Tbe  worda  "excluding  deterioration  or  loss  of 
market,"  iu  tbe  third  olause,  show  that  the  worda 
"  excluding  all  olaims  due  to  delay,"  in  tbe  second 
clause,  are  not  restricted  to  such  classes  of  loan 
as  deterioration  or  loss  of  market.  They  may 
cover  the  aame  ground,  but  they  are  certainly  of 
wider  import  Nor  do  tbe  worda  in  the  second 
olause  nullify  the  first  clause,  whioh  restores  the 
free  of  capture  and  seizure  clause,  or  wholly 
exolude  the  printed  words  "  restraints  of  prinoes," 
for  there  may  well  be  forms  of  restraint  which 
involve  capture  or  physical  detention  or  confisca- 
tion of  tbe  goods.  I  own  I  am  surprised  at  the 
result  tbus  arrived  at,  but  1  think  the  defendants' 
firBt  answer  is  a  good  one. 

Tbe  defendants'  second  answer  to  the  plaintiff s* 
claim  baaed  on  the  dosing  of  the  Dardanelles  is 
that  they  gave  no  notioe  of  abandonment  In 
this  tbe  defendants  are  right,  for,  assuming  for 
the  moment  that  the  cablegram  of  the  5tb  Match 
1915  waa  a  sufficient  notioe  of  abandonment,  it 
was  not  based  upon  the  closing  of  Lbe  Dardanelles, 
but  upon  tbe  requisitioning  of  the  Wolverton.  1 
am  not  saying  that  a  clear  and  unqualified1  notioe 
of  abandonment  would  be  bad  if  b<i*ed  upon  the 
wrong  grounda  when  good  ground  existed,  but 
this  cablegram  cannot  be  treated  aa  a  notioe  of 
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abandonment  ai  ell  •part  from  the  referjnoe  to 
the  requisitioning  of  the  Wolverton. 

The  plaintiffs  for  some  reason  or  other,  probably 
because  they  had  a  better  appreciation  than 
myself  of  the  Bensaude  case  (tup.),  never  treated 
the  frustration  of  the  adventure  by  the  closing  of 
the  Dardanelles  as  giving  them  a  right  to  claim 
as  for  a  oonstrnctive  total  loss.  Even,  therefore, 
if  the  Iocs  would  otherwise  fall  upon  the  policy, 
the  failure  to  give  notice  of  abandonment  is  fatal 
I  may  add  that  I  should  in  any  oaae  have  held  a 
notice  given  on  the  5th  Haroh  too  late.  There 
was  no  pretence  for  supposing  after  the  declara- 
tion of  war  against  Turkey  on  the  5th  Nov.  1914 
that  the  Dardanelles  would  be  opened  witbin  any 
reasonable  time,  and  to  have  waited  four  months 
before  giving  notice  of  amendment  would 
have  been  too  long.  The  result  is  that  the 
closing  of  the  Dardanelles  does  not  avail  the 
plaintiffs. 

I  now  address  myself  to  the  restraint  of  princes 
relied  upon  in  the  points  of  claim— namely,  the 
requisitioning  of  the  steamship  Wolverton  by  the 
Lords  of  the  Admiralty  for  the  Russian  service. 

The  fact  that  the  plaintiffs  did  not  choose  to 
give  notice  of  abandonment  to  their  underwriters 
upon  the  dosing  of  the  Dardanelles,  even  assum- 
ing thai  they  oould  have  done  so,  does  not  preclude 
them  from  claiming  for  a  constructive  total  loss 
if,  while  the  goods  are  still  in  specie,  some  subse- 
quent restraint  of  princes  has  happened  which 
justifies  sooh  a  claim  :  (see  Woodside  and  Co.  v. 
Olobt  Marine  Insurance  Company  Limited.  8 
A-p.  M«r.  Law  Gas.  118;  73  L.  T.  Rep.  626  j 
(18*6)  1  Q.  B.  105). 

Au  order  or  requisition  by  the  Lords  of  the 
Admiralty,  if  witbin  their  powers,  is  binding 
upon  a  British  owner;  and  if  he,  as  a  loyal 
subject,  obeys  it,  and  by  his  obedience  the  g'>ods 
which  be  has  engaged  to  carry  cannot  be  carried 
at  all,  or  oan not  b»  carried  to  their  destination, 
the  insured  arWentU'e  is  destroyed  by  restraint  of 
prince*  as  <  be  proximate  cause  of  tbe  destruction, 
and  tbe  owner  of  tbe  goods,  npon  giving  timely 
notice  of  abandonment,  oan  recover  against  bis 
underwriter*  ss  for  a  constructive  total  loss:  (see 
British  and  Foreign  Marine  Insurance  Company 
v.  Sanday  and  Co.,  13  Asp.  Mar.  Law  G*». 
289;  114  L.  T.  Rep.  521;  (1916)  1  A.  0.  650). 
Tbe  defendants,  however,  say  tbat  the  requisi- 
tion in  tbis  case  was  ultra  vires,  and  tbat 
an  ultra  viret  commund  is  not  a  restraint  of 
princes.  I  have  **a robed  in  vain  for  authority 
upon  tbe  point.  N  >ne  was  cited  to  me,  aod  I  can 
find  none.  There  are  suggestions  here  and  there 
from  which  lnf»  renoes  may  be  drawn,  but  nothing 
more.  I  must  therefore  deal  wftb  tbe  matter  as 
best  I  can,  without  the  assistance  from  authority 
which  1  should  have  been  glad  to  have  had.  The 
point  is  of  importance. 

Tbe  requisition  was.  in  my  opinion,  ultra  viret. 
On  the  5th  March  1915  the  only  authority  tbe 
Admiralty  bud  to  requisition  ship*  was  given  to 
them  by  tbe  Proclamation  of  the  3rd  Aug.  1914, 
and  was  confined  to  tbe  requisitioning  for  His 
Majesty's  service  of  vessels  of  British  owners 
within  the  British  Isles  or  the  waters  adjacent 
thereto.  It  is  suggested  by  tbe  plaintiffs  that  the 
requisition  in  tbis  case  is  within  the  Royal  Pre* 
rogative.  It  is  not  necessary  for  me  to  express 
any  opinion  upon  that  point.  It  was  not  pressed. 
So  far  as  I  know,  the  Royal  Prerogative  can  only 


be  exercised  through  Proclamation  or  Order  in 
Oouooil.  I  was  not  referred  to  any  Proclamation 
or  Order  in  Council,  and  I  know  of  no  suoh  pre- 
rogative.  Where  restraint  takes  the  form  of  an 
order  and  nothing  more,  that  order  most,  in  my 
opinion,  be  one  which  has  behind  it  the  forces  of 
the  State,  which  oan,  if  necessary,  he  lawfully 
employed  to  compel  obedience,  if  obedience  is 
refused.  Now,  an  order  ultra  virtt  the  Admiralty 
could  not  be  lawfully  enforced  either  by  seizure, 
detention,  or  confiscation  of  the  ship,  the  subject, 
matter  of  the  order,  or  by  fine  or  imprisonment  of 
her  owner.  Obedience  to  snob  an  order,  however 
praiseworthy  in  a  loyal  citizen,  is  in  my  opinion, 
a  voluntary  act  on  his  part  and  not  a  restraint  of 
princes. 

It  is  quite  otherwise  if  the  order  is  accompanied 
by  threats  of  force  or  followed  by  the  use  of  foroe. 
In  Buch  a  oaae,  disobedience  not  being  illegal,  the 
use  of  foroe  to  oompel  obedience  is  illegal  and 
is  a  restraint  of  princes  upon  which  a  olaim 
against  the  underwriters  for  loss  by  restraint  of 
princes  may  be  founded  :  (see  Losms  v.  Janton, 
1859,  2  E.  A  B.  160). 

Pursuing  tbe  matter  further  at  the  expense  of 
reiteration,  the  intra  viret  order  of  the  British 
Admiralty  to  a  British  owner  is  a  restraint  of 
princes,  and  loss  due  to  obedience  to  such  an 
order  is  recoverable  from  underwriters. 

Disobedience  to  such  an  order  is  an  illegal  act 
and  renders  tbe  policies  void.  Foroe  used  to 
oompel  obedience  is  a  restraint  of  prinoes,  but, 
loss  due  to  suoh  resistance,  cannot  bd  recovered 
from  the  underwriters.  When  tbe  order  is  ultra 
vires,  tbe  opposite  is  the  case.  Disobedience  to 
such  an  order  is  not  illegal,  but  tbe  employment 
of  force  to  oompel  obedience  is.  Its  employment 
is  a  restraint  of  prinoes,  the  polices  are  not 
avoided,  and  losses  due  to  tbe  restraint  are 
recoverable. 

It  seems  to  me  to  follow  that,  as  disobedience  to 
an  wl'ra  vires  order  is  not  illegal,  obedience  to 
such  an  order,  unless  compelled  by  foroe  or 
threats  of  force,  is  a  voluntary  act  and  not  a 
restraint  of  prinoes. 

If  so,  the  destruction  of  the  adventure  due  to 
oomplimoe  of  the  owners  with  the  requisition  of 
the  Wulotrton  was  not  a  loss  doe  to  restraint  of 
princes,  and  1  so  bold. 

Tbe  decision  at  whioh  I  bare  arrived  renders  it 
unnecessary  to  ooosider  when  doe  notice  of 
abandonment  was  given,  but  I  will  state  my 
opinion  upon  the  point  in  oase  my  views  upon  the 
requisitioning  of  tbe  Wolverton  are  held  to  be 
wrong.  Tbe  notice  pleaded  of  the  8th  July  1915 
was,  I  think,  dearly  too  late,  even  if  it  is  not 
objectionable  for  the  grounds  it  gives. 

The  cable  of  tbe  5th  Marob  1915  was  in  time, 
and  it  gives  tbe  right  ground,  if  it  ought  to  be 
treated  as  a  notice  of  abandonment  at  all. 

It  is  not  necessary  to  give  notice  in  any  par- 
ticular form  or  to  use  the  word  "abandon,"  in 
spite  of  Lord  Ellenboroogh'e  observations  in  Por- 
meler  v,  Todhunter  (1808,  1  Camp  541).  It  is  now 
sufficient  that  the  notice  should  be  in  such  terms 
as  oonveyed  the  insured's  intention  to  the  under- 
writers :  (see  Gurrie  and  Co.  v.  Bombay  Native 
Insurance  Company,  22  L.  T.  Rep.  317  ;  L.  Rep., 
3  P  0  72). 

I  have  had  the  advantage  of  tbe  views  of  the 
defendants'  underwriter  upon  the  cablegram,  and 
he  tells  me  that  although  he  does  not  remember 
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it,  yet  upon  reading  it  he  regards  it  aa 
notice  of  abandonment,  M  lowed  by  a  suggestion 
of  compromise.  That  it  was  ao  understood  by 
the  under  writers  at  the  time  is  fairly  plain,  aa 
they  took  legal  advice  upon  it  and  upon  the  position 
generally,  and  declined  liability.  I  am  satisfied 
that  the  defendants'  underwriter  saw  the  cable- 
gram, and  entirely  accept  hia  statement  that  he 
baa  forgotten  the  fact. 

The  defendants  very  naturally  refer  me  to  two 
letter*  of  the  brokers  of  the  10th  April  and  the 
22  nd  July  1915.  in  which  they  inform  the  plain- 
tiffs  that  they  have  not  given  notice  of  abandon- 
ment. The  brokers'  clerk  was  called,  and  be 
Btated  that  in  writing  those  two  letters  he  had  in 
mind  the  formal  notioe  inset  terms  which  brokers 
are  in  the  habit  of  giving.  In  any  caae,  aa  the 
plaintiff*  themselvea  desired  notioe  to  be  giveD, 
and  aa  the  brokers  showed  the  cable  to  the  under- 
writers, and  the  latter  understood  it  as  notioe  of 
abandonment,  the  view  of  the  brokers  is  not  very 
material. 

i  should  be  disposed,  if  necessary,  to  hold, 
though  with  some  hesitation,  that  the  cablegram 
of  the  5th  Mtrch  1915  was,  in  the  oiroo instanced 
a  sufficient  notioe  of  abandonment. 

The  net  result  ia  that  there  must  be  judgment 
for  the  defendants  with 


Judgment  for  defendants. 

Solicitors  for  the  plaintiffs,  Botterell  and  Roche. 
Solicitors  for  the  defendants,  Wtiliam  A.  Crump 
and  Bon. 


Tueeday,  May  14. 
(Before  Sankbt,  J.) 
Habbibb  v.  Shipping  Oohtbollib.  (a) 
Requisition  —  Ship   under    charter   at   time  of 
requisition— Admiralty  taking  mar  risk—Value  at 
time  of  loss — Effect  of  requisition  on  value. 
A  ship  was  requisitioned  by  the  Admiralty  under  a 
charter-party,  which  provided  (hat  the  Admiralty 
should  take  war  rinks  "on  the  ascertained  value  of 
the  steamer,  if  she  be  totally  lost,  at  the  time  of  such 
loss  "   The  effect  of  the  requisition  was  to  reduce 
the  value  of  the  vessel  as  compared  with  the  value 

s9s^£  wf?0  \i         io^\         A  La/La^      \^  £     r^Ls-^v'      ^w^^w"     ^^^^a^w    wS  r'lce^fj  f 

requisition.  The  vesstl  was  totutty  lost  by  enemy 
action. 

Held,  that  the  prop*r  value  to  put  upon  her  was  the 
reduced  value  consequent  upon  the  requisition. 

Award  of  arbitrators  as  Btated  in  the  form  of  a 
special  case  stated  Tor  the  opinion  of  the  oourt. 

The  queation  was  whether  in  valuing  a  vessel 
which  had  been  totally  loat  by  enemy  action  the 
fact  that  the  vessel  was  under  requisition  at  the 
date  of  the  loss  should  be  taken  into  considera- 
tion. 

The  material  facta  are  as  follows  . — 

The  steamer  Longbenton  was  requisitioned  in 
Dec  1914  under  the  terms  of  the  official  charter- 
party  known  as  T99.  8he  was  lost  by  enemy 
notion  on  the  27tb  Jane  1917. 

By  clause  19  of  the  charter-party : 

The  risks  of  war  which  are  taktn  by  the  Admiralty 
are  those  risks  whioh  would  be  excluded  from  an 
ordinary  Eogli»h  policy  of  marina  insurance  by  the 
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followirg  but  not  more  extensive  oleosa :  Warranteil 
free  of  capture,  seicar*,  and  detention  and  the  oonse- 
qaeocei  thereof,  or  nf  any  attempt  thereat,  piracy 
excepted,  and  alan  from  aU  oonaeqaoeoea  of  hostilities, 
or  warlike  operations,  whether  before  or  after  declara- 
tion of  w»r.  Snob  risks  are  taken  by  the  Admiralty  on 
the  ascertained  value  of  the  steamer,  if  aba  be  totally 
lost,  at  the  time  of  such  lone,  or,  if  she  be  itjnred,  on  the 
ascertained  value  « f  snob  injury.  Soould  a  diepnte  arise 
aa  to  the  value  of  the  ataamar,  the  same  shall  be  settled 
sb  laid  down  in  clauaa  31. 

By  clause  31  : 

Any  dispute  arising  under  thin  charter  shell  be  referred 
under  the  provieiona  of  the  Arbitration  Aot  1889,  or  any 
amendment  thereof,  to  the  arbitration  of  t*o  persons, 
one  to  be  nominated  by  the  owners  and  the  other  by  the 
Admiralty,  and,  abould  auoh  arbitrators  be  onable  to 
agree,  the  decision  of  an  umpire  whom  they  eleot  shall 
be  final  and  bis  ding  upon  both  parties  hereto,  and  it  ia 
further  mutually  agrted  that  such  arbitration  snail  be 
a  condition  preocdent  to  the  commencement  of  any 
action  at  law. 

The  award  stated  that : 

It  was  proved  before  ua,  and  was  not  disputed  by  the 
owners,  and  I  find  that  in  June  1917  the  value  of  a 
British  abip,  or  the  price  at  whioh  aha  ooald  be  sold, 
varied  according  as  at  the  date  of  the  sale  she  waa  or 
waa  not  under  requisition  (with  a  possible  ohaaoe  of 
being  released  from  requisition).  Sbe  would  oommand 
a  amaller  price,  wbiob  I  will  call  J&*,  than  the  price, 
whioh  I  will  call  whioh  she  would  command  if  she 
wna  then  not  under  requisition  (but  «ith  the  possible 
chance  of  being  requisitioned).  I  further  find  that  if,  as 
ooonrred  in  regard  10  oenain  shine  in  certain  exceptional 
circumstances,  sbe  waa  tben  sold  both  free  from  requi- 
sition and  subject  to  a  guarantee  or  promise  by  the 
Controller  that  ahe  would  not  be  requisitioned,  she 
would  oommand  a  price  still  b  ighcr  than  £y. 

The  umpire  found  that  the  value  of  the  Long- 
benton on  the  27th  J  one  1917,  when  she  was  under 
requisition,  was  28  5001.— i  «.,  35001.  more  than  the 
25  OOoZ.  paid  already  by  the  Controller  on  account. 
If  on  the  27th  June  she  had  not  been  under 
requisition  her  value  woald  have  been  44,5001  — 
i.e.,  19,5002.  more  than  the  sum  so  paid  on 
account. 

It  was  contended  on  behalf  of  the  owners  that 
in  the  ciroumstancee  tbey  were  entitled  to  claim 
what  the  umpire  called  £y,  and  what  be  found  to 
be  44  500/.  They  argued  that  it  was  the  action  of 
the  Admiralty  or  of  the  Controller  in  placing  and 
keeping  the  ship  under  requisition  which  bad  at 
the  time  of  ber  loss  reduced  her  value  from  £y  to 
£z,  and  that  the  Controller  waa  not  entitled  to 
take  advantage  of  this  action  of  himself  or  of  his 
predecessors  in  so  reducing  her  value  at  the  date 
of  the  Iobs. 

It  waa  contended  on  behalf  of  the  Controller 
that  in  theciroomstances  the  owners  were  entitled 
to  claim  only  £»,  whioh  the  umpire  found  to  be 

28,5001. 

The  umpire  held  that  the  contention  of  the 
owners  was  wrong,  and  (hat  the  contention  of  the 
Controller  was  right. 

The  umpire  therefore  awarded  that  tbe  Con- 
troller should  pay  t>  the  owners  the  further  sum 
of  35001.  beyond  the  sum  of  25,0001.  already  paid 
by  him  on  account. 

The  owners  appealed. 

R.  A.  W.right,  K.O.  and  Le  Q*esne  for  the 
owner?. 

The  Attorney-Qeueial  (Sir  F.  £.  Smith,  K.O.) 
and  Dun  lop  for  tbe  Admiralty. 
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San  ket,  J.— The  question  is  what  is  the  proper 
value  to  be  placed  in  the  circumstances  upon  a 
vessel  requisitioned  by  the  Government  which  was 
totally  lost  by  enemy  action  on  the  27th  Jane 
1917.  The  owners  in  effect  say  that  the  Govern- 
ment cannot  rely  on  the  fact  that  the  vessel  was 
under  requisition  at  the  time  of  her  loss,  and  that 
that  fact  must  not  be  taken  into  consideration  in 
assessing  the  value  to  be  placed  upon  her.  The 
Admiralty,  on  the  other  band,  oontend  that  that 
fact  must  be  taken  into  consideration.  [His 
Lordship  referred  to  the  faots,  and  continued  :] 
It  appears  to  me  what  the  arbitrator  bad  to  find 
is  the  value  of  the  vessel  at  the  time  of  her  loss. 
For  the  purpose  of  assessing  the  value  of  the 
vessel  he  must  take  into  consideration  all  the 
facts  of  the  case,  and  one  oi  the  most  material 
of  those  faots  is  that  the  vessel  was  at  the  time 
of  her  lose  under  requisition.  The  owners' con- 
tention is  in  effect  that  this  material  fact  must  be 
omitted.  Tbey  argue  that  the  arbitrator  must 
shut  his  eyes  to  the  fact  that  the  vessel  was  under 
requisition  at  the  time  of  her  loss. 

There  is  another  way  of  looking  at  the  matter. 
Par.  19  of  the  charter-party  amounts  to  an 
indemnity  against  the  vessel  being  lost  by  war 
risks.  The  owners  say  that  that  paragraph 
must  be  construed  as  an  indemnity  against  any 
requisition.  I  am  cf  opinion  thai  the  contentions 
of  tbe  owners  are  wrong,  and  that  those  of  the 
Admiralty  are  right.  The  award  must  be 
upheld. 

Solicitors :  Botterell  and  Roche,  for  Vaughan 
•nd  Boehs,  Cardiff;  Treasury  Solicitor. 


PROBATE,  DIVORCE,  AND  ADMIRALTT 

DIVISION. 
ADMIRALTY  BUSINESS. 

June  21, 22,  and  July  31, 1917. 
(Before  Hill,  J.  and  Elder  Brethren.) 
The  Carrib.  (a) 
Admiralty — Salvage — Services  rendered  by  British 
patrol  boats — 8alvage  of  neutral  vessel  abandoned 
by  her  ct'w — Cargo  salved  owned  by  allied  Govern- 
me  -l— Claim  by  officers  and  crews  of  patrol  boats 
—War  and  marine  risk*— Protection  against  sub- 
marines. 

A  neutral  vcsid  laden  with  a  cargo  oj  munitions 
belonging  to  an  allied  Government  wa$  Stopped 
on  the  high  eta  by  a  German  submarine.  The 
crew  of  the  vessel  were  ordered  to  the  boats,  and 
those  on  the  submarine  made  preparations  to 
sink  the  vessel,  but  b  fore  they  accomplished  this 
thty  became  alarmed  at  the  approach  of  two  British 
patrol  boats  and  left  the  vessel.  The  crew  were 
thtn  in  their  boats  some  way  off.  The  patrol  boats 
then  came  up,  but  the  crew  of  the  neutral  vessel 
refused  to  return  to  her,  and  the  patrol  boats  siod 
by  and  ultimately  towed  the  vessel  into  Falmouth. 
The  officers  and  crews  of  the  patrol  boats  then 
insliJu  ed  proceedings  for  salva-je  against  the 
neutral  ship  and  her  cargo,  but  did  not  prosecute 
the  claim  against  the  cargo  on  ascertaining  its 
ownership.  On  the  hearing  of  the  salvage  action 
the  defewlants  alleged  that  it  was  part  of  the  duly 
of  the  patrol  boats  to  same  the  allied  cargo  from  a 

m  uevorua  t>v  L.  F.  0.  Daisy,  In, 
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war  risk,  and.  that,  as  the  saving  of  As  ship 
only  incidental  to  the  saving  of  the  cargo,  no 
tallage  was  payable. 

Held,  that  assuming  the  plaintiffs  were  under  a  duty 
to  salve  the  cargo,  they  were  under  no  duty  to  solos 
the  vessel.  That  bmg  volunteers  and  haoi»g  iavert 
the  ship  from  b>lh  a  mtriVme  and  unr  peril,  they 
wtre  entitled  to  salvage,  and  that  bo'h  the  maritime 
and  war  risk  should  be  oonsidrrcl  in  arriving  at 
the  amount  to  be 


Salt ao i  sr/iT. 

The  plaintiffs  were  the  commanders,  officers, 
and  crews  of  His  Majesty's  steam  trawlers 
Fusilier  and  Kinaldie.  Both  vessels  were  on 
patrol  duty  in  the  English  Channel. 

The  defendants  were  the  owners  of  tbe  Swedish 
steamship  Cams.  The  salvage  snit  was  insti- 
tuted  against  the  ship  and  cargo,  but  when  it 


alleged  that  the  cargo,  which  consisted  of  shells, 
steel  plates,  and  military  stores,  was  owned  by  the 
French  Government,  the  plaintiffs  did  not  proceed 
with  their  claim  against  the  cargo. 

Tbe  valne  of  the  Carrie  was  agreed  at  39,0001. 
The  tacts  are  fully  stated  in  the  judgment  of 
Hill,  J. 

The  suit  was  heard  on  the  21st  and  22nd  June 
1917. 

Bateson,  K  0.  and  Stephens  for  the  plaintiffs. — 
The  Carrie  was  saved  from  total  loss.  She  wonld 
have  been  suck  by  the  submarine  if  the  salvors 
had  not  come  op.  Her  crew  having  abandoned 
ber  she  was  also  in  danger  of  being  lost  by  sea 
erils.  The  fact  that  the  Carrie  was  also  saved 
rom  a  war  peril  should  be  taken  into  account : 


F, 


«  F. 

119  ; 


D.  Lambert,  ants,  p.  278 ;  119  L.  T.  Bap. 


The  francit  and  Eliia,  2  Doda.  115. 

The  plaintiffs  were  volunteers;  there  was  no  duty 
on  them  to  save  the  Carrie.  The  men  who  boarded 
the  Carrts  ran  considerable  risk  wbioh  should  also 
be  taken  into  account. 

Laing,  K  G.  and  H.  C.  8.  Dumas  (for  C.  P. 
Lmgton,  serving  in  His  Majesty's  forces).— 
Tbe  plaintiffs  are  not  entitled  to  salvage.  The 
Baking  of  tbe  cargo,  which  was  owned  by  an 
allied  Government,  was  part  of  their  public 
duty : 

The  Cargo  em  Vlys*e»,  6  Asp.  Mar.  Law  Caa.  354 ; 
60  L.  T.  Rap.  Ill ;  13  Prob.  Div.  205. 

The  salving  of  the  ship  was  only  incidental  to 
salving  the  cargo.  It  is  the  duty  of  His  Majesty's 
navy  to  rescue  vessels  from  dangers  which  are  not 
maritime  dangers: 

The  Francis  and  Elisa  {ubi  sup.). 

Ksnntdv  on  Civil  Salvage,  2nd  edit.,  pp.  112,  113. 

In  the  F.  D.  Lambert  {ubi  sup.)  salvage  waa 
admitted,  but  a  very  small  award  was  given  in 
that  case  and  it  shows  tbat  patrol  vessels  ought 
to  render  such  a  service  as  this  as  part  of  their 
duty  without  reward.  The  plaintiff**  only  saved 
the  Carrie  from  a  war  peril.  There  was  no  real 
risk  of  loss  by  a  maritime  periL 

Stephens  in  reply.— The  plaintiffs  may  owe  a 
dnty  to  a  British  ship  in  circumstances  such  as 
the^e,  but,  even  if  that  is  so,  there  is  no  ground 
for  saying  that  a  British  vessel  owes  such  a  duty 
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to  a  neutral  vessel.  No  claim  is  now  made 
against  the  cargo. 

Judgment  was  reserved  and  was  delivered  on 
the  31st  July. 

July  31.— Hill,  J— This  is  a  claim  for  salvage 
services  rendered  on  1st  and  2nd  Jan.  1917,  by 
the  commanders,  officers,  and  crews  of  His 
M-ijeetj's  patrol  boat*  F*ailier  and  Kinaldie  to 
the  Swedish  steamship  Carrie.  There  is  no  claim 
against  her  cargo,  wuicb  was  stated  to  have  been 
consigned  to  the  French  Government,  and  nothing 
was  said  aboat  any  freight  at  risk. 

The  Carrie  is  a  steamship  of  892  tons  gross, 
and  carried  a  crew  of  sixteen  hands.  She  was  on 
a  voyage  from  Glasgow  to  Nan  tea.    Her  value  ia 

39.0001. 

Tie  Ftuilier  ia  an  armed  steam  trawler  of  276 
tons  gross,  with  engines  of  510  horse-power  indi- 
cated, and  has  a  complement  of  seventeen  hands. 
The  Kinaldie  ia  an  armed  steam  trawler  of  197 
tons  gross,  with  engines  of  450  horse-power  indi- 
cated, and  a  complement  of  thirteen  hands  all 
told.  Both  vessels  were  in  the  service  of  His 
Majesty,  and  therefore  the  services  of  the  ships 
as  instruments  of  salvage  were  gratuitous. 

The  only  question  ia,  what  were  the  personal 
services  of  the  plaintiffs,  and  were  they  selvage 
services,  and,  if  they  were,  what  ia  a  proper 
award  P  Undoubtedly  the  trawlers  saved  the 
Carrie  from  a  position  of  peril  and  brought  her 
in  safety  into  Falmouth,  but  the  cironmstanoes 
have  to  be  considered. 

Soon  after  3  p.m.  on  the  let  Jan.  1917  the 
Carrie  was  Btopped  by  a  German  submarine; 
her  master  and  crew  were  ordered  into  the  boats 
(two  in  number),  and  the  submarine  was  pre. 
paring  to  sink  the  Carrie  when  it  became  alarmed 
or  sighted  some  other  prey.  At  any  rate,  it  sub- 
merged  and  disappeared,  leaving  the  Carrie  with 
no  one  on  board,  and  the  crew  of  the  Carrie  in 
their  boats,  some  half-mile  away  from  their  Bhip. 
Her  position  wee  about  twenty  miles  aouth  of  the 
Wolf.  The  weather  was  fine,  there  was  a  fresh 
north-westerly  wind,  and  there  was  considerable 
swell. 

In  these  circumstances,  betweeen  4  and  5  p.m., 
the  Carrie  was  sighted  by  the  trawlers,  and  they 
came  to  her  assistance.  The  plaintiffs  say 
the  submarine  submerged  on  sighting  the 
trawlers.  The  trawlers  claim  no  merit  in  this. 
They  had  had  a  report  of  a  submarine,  and  were 
searching  for  it  when  they  sighted  the  Carrie. 
On  comiDg  up,  the  lieutenant  in  command  told 
the  master  to  return  to  the  Carrie,  end  said  that 
the  trawlers  would  escort  him  to  Ushant.  The 
crew  were  unwilling,  and  the  master  refused  to 
return.  The  Kxnaldie  took  the  crew  out  of  the 
boats,  and  throughout  the  night  the  two  trawlers 
patrolled  about  the  Carrie.  So  far  there  is  no 
dispute. 

Ab  to  what  happened  on  the  following  morning 
there  is  a  complete  contradiction  of  evidence. 
The  evidence  of  the  master  and  others  ot  the 
Carrie' e  erew  is  that  they  asked  to  be  allowed 
to  return  to  the  ship  and  continue  their  voyage, 
and  that  permission  was  refused.  The  evidence 
from  the  trawlers  is  that  the  master  of  the  Carrie 
was  asked  and  urged  to  return  to  his  ship  with  hie 
orew,  and  that  he  refused.  Had  the  defendant's 
evidence  been  true  it  would  have  reflected  very 
greatly  upon  those  in  oherge  of  the  trawlers,  but 
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it  is  not  true.  Having  heard  and  seen  the  wit- 
nesses and  considered  the  documents,  I  have  no 
hesitation  at  all  in  arriving  at  the  conclusion  that 
the  master  and  crew  of  the  Carrie  absolutely 
refused  to  return  to  the  ship.  I  do  not  blame 
them.  They  had  been  ordered  by  the  enemy  to 
quit  the  ship,  they  had  a  cargo  on  board  which 
made  them  peculiarly  liable  to  attack,  and  if  the 
sob  murine  again  found  them  on  board  and  on 
their  way  to  France  they  would  have  got  very 
short  shrift.  I  am  satisfied  that  these  considera- 
tions and  their  experiences  of  the  day  before  had 
unnerved  the  master  and  made  him  only  too  glad 
to  leave  himself  and  the  Carrie  to  the  care  of  the 
trawlers. 

The  Fusilier  then  put  out  her  boat  and  sent 
the  second  hand  and  three  men  on  board  the 
Cams— in  the  swell,  with  so  one  on  board  the 
Carrie,  it  was  naturally  a  work  of -some  risk  to 
get  on  board— and  it  was  found  that  the  fires  had 
burnt  out  and  there  was  no  steam  on  the  Carrie'i 
engines.  A  hawser  was  passed  and  the  Fusilier 
made  fast.  About  eight  o'clock  the  Fuetiier 
began  to  tow,  with  the  Kinaldie  accompanying  a  a 
an  escort.  About  nine  o'clock  the  hawser  parted, 
and  the  Kinaldie  made  fast  and  began  to  tow 
about  9  45  with  the  Fusilier  accompanying  as 
escort.  At  five  o'olook  the  Carrie  was  brought 
to  a  safe  anchorage  in  Falmouth  Harbour. 

This  was  a  very  useful  servioe.  The  Carrie 
was  intact,  but,  without  anyone  on  board,  she 
must  have  remained  open  to  submarine  attack, 
and  at  the  mercy  of  any  bad  weather  which  might 
come  on,  and  she  would  be  unlit  at  night.  It 
may  be  the  crew  would  in  time  have  plucked  op 
courage  to  return,  bnt  in  their  then  state  of 
feeling  it  is  much  more  likely  they  would  have 
taken  refuge  on  the  first  vessel  which  oame  up. 
No  doubt  some  vessel  would  have  come  along  in 
time,  but  whoever  came  up  and  assisted  he  would 
have  rendered  a  salvage  servioe,  and,  if  the 
salvor  bad  not  been  a  King's  ship,  the  award 
would  have  been  the  greater. 

As  to  the  risk  to  the  salvors,  that  was  not  very 
different  from  the  risks  which  the  officers  and 
crews  of  armed  trawlerB  are  employed  to 
encounter ;  there  ia,  however,  a  substantial  diffar- 
enoe  between  the  risk  when  towing  or  escorting 
a  disabled  ship  at  a  necessarily  slow  speed  and 
the  risk  when  the  trawler  is  on  its  proper  patrol 
duties.  There  was  aUo  Borne  risk  in  the  boat 
work. 

Such  being  the  facts,  the  case  would  be  a  very 
simple  one  but  for  the  contention  of  the  defen- 
dants that  the  plaintiffs,  being  the  commanders, 
officers,  and  crews  of  King's  ships,  are  not  entitled 
to  any  salvage  as  againat  the  Swedish  ship  because 
it  was  carrying  cargo  for  the  French  Government. 
The  contention  is  that  the  plaintiffs  were  under  a 
duty  to  save  the  property  of  an  allied  Government, 
and  that  the  saving  of  the  ship  was  a  mere  inci- 
dent in  the  saving  of  the  cargo.  It  is  further  said 
that  the  saving  waa  not  from  maritime  but  from 
war  perils. 

I  have  already  found  that  the  crew  refused  to 
return  to  their  ship.  It  is  dear,  therefore,  that 
the  saving  was  not  only  from  attack  by  the 
enemy,  but  also  from  maritime  perils.  But  for 
the  assistance  of  the  plaintiffs  the  Carrie  would 
have  been  left  in  the  open  sea  with  no  one  on 
board.  The  plaintiffs  brought  her  into  port.  N  o 
doubt  the  ship  in  being  saved  from  maritime 
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perils  was  also  saved  from  enemy  attack,  bat  it 
was  not  saved  only  from  enemy  attack. 

I  have  sot  here  to  consider  whether  the  plain- 
tiffs would  have  been  entitled  to  salvage  if  the 
crew  bad  returned  to  the  Carrie  and  the  plaintiffs 
had  escorted  her  to  Ushant.  For  such  protection 
I  understand  the  plaintiffs  woald  have  no  claim. 
What  does  arise  for  decision  is  whether  the  plain- 
tiffs are  entitled  to  salvage  for  saving  the  ship 
from  maritime  perils,  and  perhaps  also,  whether 
the  court  ought  to  take  into  acooont  the  saving 
from  war  perils. 

Now,  the  point  argned  —  namely,  that  there 
was  no  salvage,  because  the  service  was  to  French 
Government  property,  is  not  clearly  raised  by 
the  defence,  and  while  it  was  stated  that  the 
cargo  was  consigned  to  the  French  Govern- 
ment, it  was  not  proved  that  it  was  the  pro- 
perty of  the  French  Government.  Had  the 
point  been  specially  pleaded,  the  plaintiffs 
woald  have  been  able  to  investigate  the  ques- 
tion of  the  property.  Bnt  assuming  that  the 
cargo  was  the  property  of  the  French  Govern- 
ment, and  assuming  also,  as  I  think  I  must 
assume,  that  it  is  the  doty  of  the  officers  and 
crews  of  the  King's  ships  to  protect  the  property 
of  allied  Governments.  I  do  not  think  that  that 
makes  the  servioe  quA  the  neutral  ship  any 
leas  a  salvage  service.  As  was  Baid  by  Dr. 
LusWington  in  The  Iodine  (3  Notes  ot  Cases,  140): 
"I  apprehend  that  where  assistance  ib  rendered 
by  any  vessel  belonging  to  Her  Majesty,  the 
following  principles  are  to  be  spplied  :  that  where 
a  servioe  is  done,  and  there  is  personal  risk  and 
labour,  Her  Majesty's  officers  and  seamen  are  en- 
titled to  be  rewarded  precisely  in  a  similar  manner, 
on  the  same  principles,  and  in  the  same  degree,  as 
where  any  other  persons  render  that  service." 

The  foremost  of  those  principles  is  that  the 
salvors  mast  be  volunteers,  and  tbe  salvor  is  not 
a  rolunteer  when  he  is  bound  by  bis  contractual 
or  official  doty  to  do  that  which  he  does.  But 
duty  here  means  duty  to  tbe  owner  of  the  salved 
property.  As  was  said  by  Pick  ford,  LJ.  in 
The  Sarpm  (114  L.  T.  Rep.  1011;  13  Asp. 
Mar.  Law  Gas.  370;  (1916)  P.  306):  "Tbe  test 
of  voluntariness  is  only  applicable  as  between  the 
salvor  and  salved,  and  if  the  servioes  be  voluntary 
hi  relation  to  the  salved,  vs.,  not  rendered  by 
reason  of  any  obligation  towards  him,  it  is  quite 
immaterial  that  the  salvor  has  been  ordered  by 
some  one  who  has  control  of  his  movements  to 
render  them." 

I  think  the  principle  underlying  this  decision 
involves  this  further,  that  if  the  services  be 
voluntary  in  relation  to  part  of  tbe  salved 
property,  Le.,  not  rendered  by  reason  of  any 
obligation  to  the  owner  of  it,  it  is  quite  im- 
material that  the  salvor  is  under  a  duty  to  some 
one  else  to  render  service  to  another  part  of  the 
salved  property. 

Assuming,  therefore,  that  the  plaintiffs  were 
under  a  duty  to  tbe  cargo,  I  think  that  does  not 
prevent  their  beiug  salvors  of  the  ship.  They 
have,  in  fact,  saved  the  ship  for  the  Swedish 
owners.  Whatever  was  their  duty  to  their  own 
country  or  to  France,  tbey  were  under  no  duty  to 
the  Swedish  owners  to  save  the  Swedish  ship. 
They  are  therefore  entitled  to  claim  as  salvors  in 
respect  of  tbe  ship,  and  I  have  not  to  consider 
whether  they  are  entitled  to  claim  as  salvors  in 
respect  of  the  cargo. 
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The  saving  of  the  Swedish  ship  being  by  the 
plaintiffs  a  salvage  servioe,  I  see  no  reason  in 
principle  why  the  whole  risks  of  the  salved  pro* 
perty,  war  risks  as  well  as  maritime,  are  not  to  be 
taken  into  account  in  estimating  the  value  of  the 
services  to  tbe  salted  property.  In  this  case  I 
•hall  take  tbe  whole  risk  into  account.  At  the 
same  time  no  salvage  by  a  King's  ship  can  be 
treated  on  the  same  footing  as  salvage  by  a 
private  ship. 

To  begin  with,  nothing  can  be  claimed 
(exoept  in  cases  affected  by  the  Merchant  Ship- 
ping (Salvage)  i  Act  of  1916)  for  the  services  of 
tbe  ship  as  the  instrument  of  salvage.  Farther, 
the  officers  and  crew  can  claim  only  with  tbe 
sanction  of  the  Admiralty,  a  sanction  which  is 
intended  to  enforce  tbe  rale  laid  down  by  Sir 
John  Nicoll  in  The  Rapid  (3  Haggard  Adm.  419) 
and  Dr.  Lushington  in  The  Iodine  {ubi  tup.),  that 
to  entitle  His  Majesty's  ships  to  claim  Balvage 
remuneration  the  services  must  be  of  an  important 
character.  Further,  it  must  be  remembered  that 
the  officers  and  crew  "lose  no  time  and  run  no 
risk  of  property  ;  both  are  at  the  expense  of  the 
public :  (see  The  Bapid,  3  Haggard  Adm.  419.  at 
421),  and  the  remarks  of  the  President  in  The 
Got  lit  (ants,  p.  282 ;  119  L.  T.  Rep.  123)  and  The 
W.  D.  Lambert  (ubi  sup.) ;  and  tbe  work  done  in 
connection  with  the  Balvage  service  may  be  no 
harder  and  no  more  risky  than  work  in  wbioh 
they  would  be  ordinarily  engaged. 

I  apply  all  these  considerations  in  tbe  present 
case,  and  desire  to  repeat  what  I  said  in  The 
Athamas  (outs,  p.  276;  119  L.  T.  Rep.  117)— 
namely,  that  where  more  than  one  King's  Bbip  is 
engaged  the  service  must  be  regarded  as  a  whole, 
without  drawing  too  nioe  distinctions  between  the 
work  of  one  and  another,  provided  always  that 
no  orew  must  be  rewarded  unless  ita  contribution 
wan  substantial. 

The  award  whioh  I  think  ought  to  be  made  in 
tbis  case  is  an  award  of  7501.  If  it  is  desired 
that  I  should  apportion  that  sum,  then  1  give 
37W.  to  the  offioers  and  crews  of  each  of  the 
plaintiffs'  ships. 

Solicitors  for  plaintiffs,  Thomas  Cooper  and  Co., 
agents  for  Reginald  Roger m  and  Son,  Falmouth. 
Solicitors  for  defendants,  Botterell  and  Roche.. 


No*  land  16. 1917. 

(Before  Hill,  J.  and  Eldtr  Brethren.) 

Thb  Algol,  (a) 

Admiralty  —  Collision  —  Neutral  vessels  navigating 
without  lights— Directions  oj  British  Admiral  y  as 
to  navi/wing  wvh  ul  light* — Dangers  of  nav<g*ition 
and  collision — Danger/  from  German  submarines 
— Special  circumstances  rendering  departure  from 
Collision  Regulations  necessary — CoUuion  Regula- 
tions, arts.  1, 2,  27. 

A  Norwegian  Htamship  and  a  Russian  steamship 
iters  naiigaUng  in  the  English  Channel  at  night. 
Both  steamships  had  receiwd  instrucions  from  the 
British  Admiralty  not  to  exhibit  under  way  Ights 
but  to  show  them  only  in  esse  of  emergency  in 
order  to  avoid  colluion.  Tho*e  on  the  tassels 
sighted  each  other  between  quarter  a  d  half  a  mile 

<•)  BMwrttrf  by  L  F.  0.  Damsr.  Css.  ■  B*rrUtet  ss-Lsw. 
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apart  and  erhibitel  their  side  lights  without  delay, 
but  a  collision  occurred  with  the  result  that  the 
Norwegian  steamship  was  sunk.  The  owners  of 
the  cargo  on  the  Norwegian  steamship  brought  an 
action  against  the  ow»er*  of  the  Russian  *team*hip 
alleiing  (nter  aim  that  those  on  board  her  were 
negligent  in  not  exhibiting  their  undtr  way  Ights. 
Held,  that  arts.  1  and  2  of  the  Collision  Regulations 
were  to  be  read  with  an.  27  ;  that  the  disregard  by 
the  Qermans  of  all  rules  of  international  law,  and 
of  the  f/raciict  of  civilised  peoples  in  the  conduct  of 
war,  had  created  at  the  time  and  in  the  locality  \n 
question  a  danger  of  navigation  within  the  meaning 
of  art.  27  of  the  Collision  Regulations,  and  that  the 
steamship  was  not  to  blame  for  not  exhibiting  under 
way  lights,  as  a  danger  of  navigation  justified  her 
in  not  doing  so. 

Dam  AUK  ACTION. 

Tbe  plaintiffs  were  the  owners  of  a  cargo  of 
coal  laden  on  the  Norwegian  steamship  Embla. 

The  defendant*  were  the  owners  of  the  Russian 
steamship  Algol. 

The  case  was  beard  in  earner  A.  The  facts  and 
arguments,  so  far  as  they  can  be  published,  are 
stated  in  tbe  judgment 

Tbe  following  Collision  Regulations  were  re- 
f erred  to  : 

Tbs  word  "  visible  "  in  these  rules,  wbsn  applied  to 
lights,  sbaU  mean  visible  on  a  dark  night  with  a  clear 
atmosphere. 

1.  The  roles  concerning'  lights  shall  be  complied  with 
in  all  weathers  from  sunset  to  sunrise,  and  daring  saoh 
time  do  other  lights  which  may  be  mistaken  for  the 
prescribed  lights  shall  be  exhibited. 

2.  A  steam  vts«el  (then  under  way  shall  carry— 

(a)  On  or  in  front  of  the  foremast,  or  if  a  vessel 
without  a  fort  mast,  then  in  the  fore  part  of  tbe  vessel, 
at  a  height  above  the  hull  of  not  less  than  20ft.,  and 
if  the  breadth  of  the  Teasel  exoeed*  20lt.,  then  at  a 
height  above  the  hall  not  less  than  snob  breadth,  so, 
however,  that  the  light  need  not  be  oarried  st  a  greater 
height  above  the  hall  than  40ft,  a  bright  white  light, 
so  oonstrooted  as  to  show  an  unbroken  light  orer  an  aro 
of  the  borison  of  twenty  points  of  the  oompana,  so  fixed 
as  to  throw  tbe  light  ten  points  on  each  side  of  the 
vessel,  vis.,  from  right  ahead  to  two  points  abaft  the 
btam  on  either  side,  and  of  suoh  a  character  as  to  be 
visible  at  a  distance  of  at  bast  five  miles. 

(b)  On  the  starboard  side  a  green  li^ht  so  oonetrncted 
as  to  show  an  unbroken  light  over  an  aro  of  the  boris  >n 
of  ten  points  of  the  oompaaa,  so  fixed  as  to  throw  the 
light  from  right  ahead  to  two  points  abaft  the  beam  on 
the  starboaid  side,  and  of  such  a  character  as  to  be 
visible  at  a  distance  of  at  le*st  two  miles. 

(c)  On  tbe  port  side  a  red  light  so  oonstruoted  as  to 
show  an  onbroksn  light  over  an  arc  of  the  hum  m  of  ten 
points  of  the  compass,  so  fixtd  as  to  throw  the  bgbt 
from  right  ahead  to  two  points  abaft  the  beam  on  the 
port  side,  snd  of  suoh  a  character  sa  to  bo  visible  at  a 
distance  of  at  least  two  miles. 

27.  In  obeying  and  construing  these  rules,  due  regard 
shall  be  bad  to  all  dangers  of  navigation  and  collision, 
and  to  any  special  oirenmatanoes  which  may  rendsr  a 
departure  from  tbe  above  rules  necessary  in  order  to 
avoid  immediate  danger. 

Reference  wss  also  made  to  an  order  issued  by 
the  Admiralty  on  the  9th  June  1917  (Admiralty 
Notice  to  Mariners  No  581;,  which  provided  that 
the  orders  contained  in  Admiralty  War  Instruc- 
tions for  British  Merchant  Ships,  or  in  any 
instructions  or  advice  given  to  matters  ot  vessels 
by  British  or  allied  naval  oftVtrs  as  to  certain 
matters,  were  to  be  observed  even  when  they  were 


in  conflict  with  tbe  provisions  of  tbe  Regulations 
for  Preventing  Collisions  at  Sea,  aad  every  vessel 
observing  such  regulations,  instructions,  or  advice 
should  be  deemed  to  be  taking  measures  to  meet 
"  special  circumstances "  within  tbe  meaning  of 
art.  27  of  the  Regulations  for  Preventing  Col- 
lisions at  Sea. 

Laing,  K.O.  and  Stephens  for  the  plaintiffs. 

Bait  son,  EC.  and  Dumas  for  tbe  defendants. 

Hill,  J  —I  heard  this  oase  in  camera,  but  I  see 
no  objection  to  the  publication  of  tbe  judgment. 
As  the  cases  raises  a  question  of  general  import- 
ance, it  would  be  unfortunate  if  the  mere  result 
were  reported  without  tbe  reasons.  I  think  tbe 
reasons  ought  to  be  published,  and  I  tee  no  reason 
why  they  should  not  be.  But  this  permission 
applies  only  to  the  judgment 

This  it  a  claim  by  the  owners  of  cargo  lately 
laden  on  board  the  steamahip  Embla  ag«in«t  the 
owners  of  the  tteamship  Algt.l.  Tbe  Embla  and 
the  Algol  were  in  collision  in  the  English  Channel 
(outside  territorial  jurisdiction)  on  the  night  of  the 
16c b  Ma-ch  1917,  and  the  Embla  in  consequence 
sank  with  her  cargo.  Tbe  Embla  was  a  Norwegian 
airp  and  tbe  Algol  a  Russian  ship. 

The  Embla  was  a  wooden  screw  tteamship  of 
497  tons  gross,  162ft  long,  and  wa»  laden  |  the 
Algol,  a  steel  screw  steamship  of  2222  tons  gross, 
280ft.  long,  was  light.  The  night  was  fine  and 
clear,  but  dark.  The  Embla,  at  the  time  she 
sighted  the  Algol,  waa  on  a  course  of  8.B.  by  S, 
magnetic,  making  about  seven  knots.  Tbe  Algol, 
at  the  t<me  she  sighted  tbe  Embla,  was  on  a  course 
of  N.  J  W.  magnetic,  making  about  nine  and  a  half 
knots  In  fact, the  thips  were  crossing  ships,  and 
the  Embla  bad  the  Algol  on  her  starboard  aide. 
The  vessels  came  into  collision,  the  stem  of  tbe 
Embla  striking  the  port  tide  of  the  Algol  about 
abreast  of  No.  1  hatch,  the  angle  of  the  blow 
loading  somewhat  aft  on  the  Algol. 

There  it  no  very  great  conflict  at  to  the  facte 
except  as  to  the  distance  at  which  the  vessels 
were  sighted  and  the  order  in  which  each  dis- 
played its  tide  light  Neither  thip  had  her  mast- 
head or  sidelights  exhibited,  and  neither  at  any 
time  showed  ber  masthead  light.  Tbe  Embla  had 
her  sidelights  in  position,  but  screened  with  a 
canvas  covering,  which  could 'be  readily  torn 
away.  Tbe  Algol  bad  her  sidelights  lit  and  placed 
on  the  bridge,  bidden  by  tbe  wind  bcreens,  and 
ready  to  be  lifted  into  the  screens,  an  operation 
which  could  be  at  promptly  done  as  the  tearing 
away  of  the  eanvas  covering  from  the  Embla  s 
lights.  Each  thip  bad  received  directions  by  the 
Admiralty  authorities  not  to  carry  the  masthead 
and  Bidelighte  exhibited,  bat  to  show  them  only  in 
case  of  emergency  to  avoid  collision.  The  prtciee 
terms  of  the  directions  to  the  Algcl  were  not 
proved,  but  I  have  no  doubt  that  that  waa  their 
effect 

Tbe  story  as  told  by  the  mate  of  the  Embla, 
who  was  in  charge,  was  that  he  taw  the  Algol  as 
a  dark  object  two  or  three  points  on  the  star- 
board bow  and  some  two  or  three  lengths— i.e., 
160  to  220  yards  away— and  the  Algol  waa 
apparently  proceeding  in  an  opposite  direction ; 
that  he  bard-a-starboarded  and  tore  away  the 
covering  of  hit  green  light;  that  immediately 
afterwards  he  saw  the  red  light  ot  the  Algol  one 
or  two  lengths  away ;  that  he  reverted  full  speed 
udtern  and  gave  three  blasts,  and  the  colUeion 
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happened.  The  engineer  said  the  engines  were 
just  beginning  to  go  astern  at  the  moment  of  the 
collision.  The  look-oat  nw  the  loom  of  the  Algol, 
bat  did  not  report  it,  waiting  to  make  oat  what  it 
waa,  and  a  few  eeoonde  after  seeing  the  loom  he 
•aw  the  red  light  of  the  AlgoL  When  he  saw  the 
loom  the  ships  appeared  to  be  crossing  ship*. 

The  storj  as  tofd  by  the  second  mate  of  the 
Algol,  who  waa  in  charge,  waa  that  he  saw  the 


loom  Of  the  Embla  aboat  three- quarters  of  a  mile 
eway,  two  to  three  points  on  the  port  bow,  and 
received  a  report  from  the  look- oat  j  that  he 
looked  with  his  glasses,  and,  making  out  the  ship, 
placed  his  red  light  in  the  screen,  and  Bhortlj 
afterwards  aaw  the  Embla'*  green  light  at  a  dis- 
tance which  he  reckons  at  half  a  mile ;  that  he  kept 
coarse  and  speed,  bat  very  shortly  afterwards, 
seeing  that  a  collision  was  inevitable,  he  reversed 
full  speed  astern  and  hard-a-ported.  The  engineer 
sayB  the  engines  were  jast  working  astern  at  the 

The  conclusions  of  fact  I  have  arrived  at  are 
that  the  distance  at  whioh  the  Algol  aaw  the 
Embla  was  not  so  great  as  three-quarters  of  a 
mile,  bat  it  was  considerably  more  than  the  220 
yards  or  so  at  whioh  the  Embla  Bays  she  aaw  the 
Algol.  I  think,  on  the  evidence  as  a  whole,  it 
waa  probably  something  between  a  quarter  and 
half  a  mile,  a  distance  which  the  joint  speeds 
would  ©over  in  one  or  two  minutes.  I  think,  also, 
that  it  ia  probable  that  the  Algol  exhibited  her 
red  light  before  the  Embla  exhibited  her  green, 
bat  that  the  two  light*  were  exhibited  very  muoh 
about  the  same  time  ;  and  the  collision  happened 
very  shortly  afterwards. 

I  do  not  think  that  either  abip  can  be  found 
goilty  of  delay  in  exhibiting  her  eidelight  after 
she  became  aware  of  the  other  ship. 

The  plaintiffs  have  to  establish  that  the  loss  of 
their  cargo  waa  due  to  the  negligence  of  the 
defendants'  servants  on  board  the  Algol,  and  if 
that  were  established  it  would  still  have  to  be 
considered  whether  it  was  not  also  caused  by  the 
negligence  of  those  on  board  the  Embla,  and,  if 
eo,  what  the  proportions  of  blame  were. 

The  conclusion  I  have  arrived  at  is  that,  anloeg 
the  failure  to  carry  lights  by  the  Algol  waa  negli- 
gence, and  negligence  contributing  to  the  oolliaion, 
this  collision  was  solely  caused  by  the  fault  of  the 
Embla.  In  the  first  place,  the  officer  in  charge 
of  the  Embla  was  not  aware  of  the  Algol  so 
soon  aa  be  ought  to  have  been,  owing  to  the 
neglect  of -the  lookout  to  report  the  loom  of 
the  Algol  immediately  he  saw  it  In  the  next 
place,  bis  helm  action  waa  wholly  wrong.  It 
would  have  been  hazardous,  even  if  he  had  been 
entirely  ignorant  as  to  the  direction  in  whioh 
the  Algol  waa  travelling,  bat  it  was  altogether 
wrong  when  he  knew  that  the  Algol  was 
approaching,  even  if  be  did  not  appreciate,  as 
the  look-out  appreciated,  that  the  courses  were 
crossing,  with  the  Algol  on  his  starboard  hand. 
If  he  appreciated  it,  it  was  doubly  wrong.  In 
the  next  place,  if  helm  action  is  taken  to  a 
resael  in  each  circumstances  as  these,  it  ia 
imperative  that  that  action  should  be  indicated 
by  the  proper  sound  signal,  and  none  was  given. 
And,  lastly,  the  Embla  bad  another  vessel  on 
the  starboard  bow,  and  that  vessel  approaching. 
Even  if  there  waa  nothing  to  show  definitely 
that  tbe  oooraea  were  crossing,  yet  there  waa  a 
probability  that  they  might  be  crossing,  in  ' 


which  case  tbe  Embla  was  the  give-way  ship. 
In  anoh  circumstances  the  engines  ought 
to  have  been  reversed'  and  way  taken  off  at 


These  conclusions  are  in  accordance  with  the 
views  of  the  Elder  Brethren,  whose  assistance 
I  have  had,  and  with  whose  advice  I  entirely 
agree  I  find  that  the  Embla  waa  undoubtedly 
to  blame  for  the  collision. 

The  question  remains  whether  the  Algol  was 
also  to  blame.  Four  charges  were  made.  The 
first  is  tbat  there  was  a  bad  look-out.  I  find  that 
the  look-out  on  board  the  Algol  waa  good. 
Secondly,  that  the  Algol  ought  to  have  seen  tbe 
Embla  waa  part  of  a  convoy,  and  have  either 
shown  lights  to  the  oonvoy  or  signalled  to  it,  or 
taken  steps  to  keep  clear  of  it  xfo  doty  in  thia 
respect  oan  be  upon  the  Algol  unless  those  on 
board  knew,  or  ought  to  have  known,  that  the 
Embla  waa  part  of  a  oonvoy.  I  find  tbat  they  did 
not  know,  and  that  there  was  nothing  to  tell  them, 
that  the  Embla  waa  part  of  a  oonvoy.  They  had 


seen  ships  on  their 
bow. 


The  Embla  had,  in  fact,  started  in  oonvoy 
with  those  ships,  but  ahe  was  the  slowest  ship  of 
the  oonvoy,  and  had  evidently  dropped  behind, 
and  waa  in  fact  not  seen  till  twenty  or  twenty  five 
minutes  after  the  other  ships  of  the  oonvoy.  I 
find  no  doty  upon  tbe  Algol  to  anticipate  that 
after  the  convoy  had  passed  there  was  a  straggler 
following  at  snob  an  interval.  Tbe  third  oharge 
was  of  not  reversing  soon  enough.  The  Algol  waa 
the  stand-on  abip.  I  find  that  she  reversed  in 
proper  time. 

This  leaves  tbe  fourth  point,  which  under  war 
conditions  is  of  very  general  importance— namely, 
whether  the  Algol  ia  to  blame  for  navigating 
without  light*.  Of  course,  if  tbe  Algol  is  to 
blame  for  navigating  without  lights,  the  Embla 
mast  be  to  blame  on  tbe  same  ground. 

The  conclusion  at  whioh  I  have  arrived  ia  that, 
in  the  oircamstanoes  of  the  time  and  place  of  thia 
collision,  neither  vessel  was  negligent  in  carrying 
her  light*  as  they  were  carried— that  ia  to  say,  not 
exhibited,  but  ready  to  be  exhibited. 

By  an  Order  in  Oocnoil,  made  under  sect.  424 
of  the  Merchant  Shipping  Aot-1894,  the  Oolliaion 
Regulation*  have  been  applied  to  the  ships  of 
Norway  and  Russia.  That  Order  in  Council 
directs  tbat  the  regulations  shall  apply  to  the 
ships  of  Norway  and  of  Russia,  whether  within 
British  jurisdiction  or  not  and  that  such  ships 
shall,  for  the  purpose  of  such  regulatione,  be 
treated  as  if  they  were  British  shins.  Thia  court 
muBt  therefore  treat  them  as  applicable  to  each 
of  the  ships  at  the  time  of  the  collision. 

The  oollision  happened  before  the  9th  June 
1917,  and  it  would  therefore  be  immaterial  to 
consider  tbe  effect  of  the  order  of  the  Lords 
Commissioners  of  the  Admiralty  made  on  that 
data  under  the  Defence  of  the  Realm  Regula- 
tions, even  if  that  order  be  applicable  to  foreign 
ships  outside  the  jurisdiction. 
Prima  /act*  the  Algol,  like  the  Embla,  was  not 


complying  with  the  regulations.  Bbe  waa  not 
carrying  lights  as  required  by  art*.  1  and  2.  Bat 
the  articles  mast  be  read  as  a  whole,  and  they 
include  art.  27.  In  obeying  arte.  1  and  2  tbe 
Algol  waa  by  art.  27  bound  to  have  due  regard 
"  to  all  dangers  of  navigation  and  collision,  and 
to  any  special  circumstances  whioh  may  render 
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In  view  of  what  I  have  said,  it  is  unnecessary  to 
decide  the  farther  point  urged  for  the  defendant! 
— namely,  that  even  if  it  wma  negligent  of  the 
Algol  to  be  navigating  witbont  lights,  jet,  even 
•o,  those  on  board  the  Embla  ooold  bj  tbe 
exercise  of  reasonable  skill  and  care  have  avoided 
tbe  Algol,  and  that,  therefore,  the  failure  to 
carry  lights  was  not  in  any  degree  a  cause  of 
the  collision. 

It  is  equally  unnecessary  to  say  what,  if  tbe 
Algol'*  failure  to  carry  fights  was  negligence 
contributing  to  the  collision,  would  be  the  proper 
proportions  of  blame,  though  it  will  be  obvioue 
from  what  I  have  said  that  I  should,  in  that 
event,  have  held  the  Embla  very  mnoh  more  to 
blame  than  tbe  Algol. 

The  result  is  that  there  will  be  judgment  for  the 
defendants  with  oosts. 

Solicitors  for  the  plaintiffs,  Thomas  Cooper  and 
Co. 

Solicitors  for  the  defendants,  PHichard  and 


Nov.  20  and  22,  1917. 
(Before  Hill,  J.  and  Elder  Brethren.) 
Tub  As  do  hi.  (o) 
Admiralty — Collision — CompuUory  pUotage—Lines 
of   communication — Shait-ul-Arab    river — Order 
issued  by  army  commander  in  Mesopotamia — 
Pilot  in  charge  of  vessel — Burden  of  proof. 
A  sit  am*  hip  in  charge  of  a  pilot  when  proceeding 
up  the  S liali-%il- Arab  riv  r  come  into  collision  with 
another  steamship  at  anchor.    The  pilot  teas  \n 
charge  in  consequence  of  an  order  made  by  the 
ojjirer  commanding;  the  Br  dish  troops  in  Meso- 
potamia.    7  as  troops  controlled  both  bank*  of 
the  river  to  above  the  place  at  which  the  collision 
happened.    In  an  action  for  damage  brought  by 
the  owners  if  the  steamship  at  anchor  against  the 
owners  of  the  steam  <hip  under  way,  the  latier  a-lmitted 
that  the  collision  too*  caused  by  the  negligence)  of 
the  pilot  who  wo*  in  fact  in  charge  and  was  navi- 
gating their  vessel,  bat  allege  i  that  he  was  c  >m- 
pulsorily  in  charge,  and  that  they  were  not  liable 
for  the  damage. 
Held,  that  the  officer  in  command  of  the  troops 
ha  I  authority  t<j  issue  ord  rs  to  ensure  the  safe 
navigation  of  the  river,  which  served  ae  one  of  the 
chief  lints  of  communication  for  the  army;  and 
that,  ae  the  defendants  had  prortd  that  the  pilot 
was  in  charge  in  consequence  of  that  order  and  the 
plaintiffs  hwl  not  shown  that,  though  the  pilot  was 
compuUonly  on  board  his  duty  was  merely  to  give 
advice  as  to  the  n>tvigatton,  the  plea  of  compulsory 
pilotage  succeeded,  and  the  defendants  were  not 
liable  for  the  damage  done, 

Dahagk  actios. 

Tbe  plaintiffs  were  the  owners  of  the  steamship 
Seistan. 

Toe  defendants  were  tbe  owners  of  the  steam- 

ship  ilndont. 

The  Seistan  was  at  anohor  in  the  Sbatt-ul- Arab 
on  the  7th  Nov.  1916,  when  she  was  run  into 
by  the  steamship  Andoni  proceeding  up  the 

"  The  owners  of  tbe  Andoni  admitted  in  their 
defence  that  theoolli-ion  waa  caused  by  tbe  negli- 
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a  departure  from  the  above  roles  necessary  in 

order  to  avoid  immediate  danger." 

Now,  the  war,  and  tbe  complete  disregard  by 
the  Germans  of  all  rules  of  international  law  and 
tbe  practice  of  civilised  peoples  in  the  conduct  of 
war,  bad  brought  into  existence  at  tbe  time  of, 
and  before,  this  collision  a  new  danger  of  naviga- 
tion in  an  area  of  the  high  seas  wbich  cer- 
tainly icoluded  the  area  in  wbich  tbe  Algol 
and  Embla  were  navigatiog,  and  to  that  danger 
all  ships,  not  merely  of  the  allies,  but  of  neutrals, 
the  Smbla  no  less  than  the  Algol,  were  exposed 
Having  regard  to  tbat  danger,  the  Admirulty 
authorities,  wbo  were  most  concerned  in  securing 
tbe  aafety  of  ships  passing  between  England  and 
France  from  all  dangers,  whether  of  submarine 
attack  or  of  collision,  had  reoommended  tbat  lights 
should   be   carried   only  as  tbey  were  in  fact 
carried.     Tbe  Embla,  which  was  sailing  under 
convoy,  would  have  been  permitted  to  join  the 
convoy  under  no  other  conditions.    Tbe  Algol 
was  not  under  convoy,  but  was  one  of  a  number 
of  shipe  whioh  were  crossing  tbe  Channel  tbat 
night,  and  she  was  acting  under  that  advice.  Tbe 
advice  was  applicable  to  the  locality  in  which  the 
ships  were  navigating,  as  clearly  appears  from 
the  fact  tbat  the  Embla  was  under  convoy  and 
received  the  advice. 

The  experience  of  this  oourt  has  taught  me 
tbat  this  advice  has  been  very  generally  followed 
by  seamen.    If  it  be  a  question  for  the  Elder 
Brethren,  they  tell  me  that  to  act  in  accordance 
with  tbat  advice  at  the  time  and  place  in  question 
waa  to  act  as  a  prudent  seaman  would  act,  and  I 
entirely  agree.    I  hold  that  in  carrying  their 
lights  as  tbey  did  at  the  time  and  place  in  ques- 
tion both  ships  were  doing  that  whioh  was  justified, 
and,  indeed,  called  for  by  a  doe  regard  to  the 
dangers  of  navigation,  and  that  they  were  not  negli- 
gent. Tbe  present  is  not  a  case  in  which  tbe  maulers 
were  setting  up  their  own  judgment  against  a 
positive  direction  of  tbe  regulations,  but  one  in 
whioh  a  decision  as  to  tbe  best  way  of  avoiding 
tbe  dangers  of  the  voyages  in  question  had  been 
arrived  at  by  those  beet  qualified  to  judge,  and 
acted  upon  by  navigators  very  generally.    It  is 
said  that  in  carrying  no  lights  the  ships  were  only 
seeking  their  own  .safety,  and  ought  not  to  be 
permitted  to  do  so  at  the  risk  of  others.    But,  in 
truth,  if  tbe  Algol  bad  been  carrying  ber  li  bts 
exhibited  she  might  have  acted  as  a  beacon  to  a 
submarine,  end  have  endangered  not  only  herself, 
bnt  all  others  in  ber  neighbourhood.   It  is  too 
narrow  a  view  to  eay  that  she  carried  no  lights  for 
her  own  safety  only. 

1  have  so  far  based  my  decision  on  the  words 
"  due  regard  shall  be  bad  to  all  dangers  of  navi- 
gation." I  prefer  to  rest  it  there,  without  deciding 
whether  at  the  time  and  place  in  question  the  risk 
of  submarine  attack  was  a  circumstance  which 
rendered  a  departure  from  arts  1  and  2  necessary 
in  order  to  avoid  immediate  danger.   1  incline, 
however,  to  the  opinion  tbat  at  tbe  time  and  place 
in  question  the  risk  of  submarine  attack  ought  to 
be  regarded  as  bo  immediate  as  to  conbtitute 
immediate  danger  and  a  special  circumstance 
witbin  tbe  second  branch  of  art.  27 ;  and,  if  so,  I 
tbiok  tbat  the  departure  from  arte.  1  and  2,  being 
recommended  by  tbe  Admirulty  authorities  and 
generally  adopted,  ought  to  be  treated  as  a 
departure  necessary  in  order  to  avoid  immediate 
danger. 


(a,  ttnwnod  67  L  r.  a  Otisr ,  Eaq  .  B*rrisMr-a»4«w. 
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gent  navigation  of  the  Andoni,  hot  they  alleged 
that  the  negligence  waa  that  of  the  pilot  who  was 
oompnlsorily  in  charge. 

The  plaintiff*  in  their  reply  denied  that  the 
pilot  was  oompolsorily  in  obarge. 

The  oaae  waa  tried  on  certain  admiaaiona  whioh 
are  tet  out  in  the  jadgment. 

Atpintdl,  K  O.  and  B.  O.  B.  Damns  for  the 
defendanta  —  The  pilot  waa  not  selected  by  the 
defendants  and  waa  not  their  servant;  they  Are 
not  responsible  for  hie  negligence : 

Th»  Penrith  CatiU,  (1917)  P.  309. 

A  pilot  is  taken  on  board  to  oondaot  the  ship : 

Merchant  Shipping  Aat  1894  ($7  *  58  Vict  o.  60), 
s.  742. 

If  he  is  oondaoting  the  ship  the  defendanta  are 
not  liable  for  hie  negligence : 

TK»  Word,  18  Asp.  Mar.  Law  Cas.  606;  116  L.  T. 
Bop.  851 ;  (1916)  P.  58. 

Both  these  voosels  are  British  Teasels.  The 
defendanta  bare  prored  that  the  pilot  waa  in 
charge  aa  a  consequence  of  an  order  given  by  the 
officer  commanding  the  troops;  the  plaintiffs  are 
therefore  bound  to  show  that  the  pilot  was  only 
on  board  in  an  advisory  caps  city  if  they  wish  to 
recover  thia  damage.  The  pilot  in  this  case  does 
not  occupy  the  position  the  pilot  occupied  in  the 


Tas  Augusta,  6  Asp.  Mar.  Law  Cm.  161 ;  57  L.  T. 

Rep.  886; 

Thi  Guy  Itanntring,  4  Asp.  Mar.  Law  Gas.  553 ; 

46  L.  T.  Bap.  905 ;  7  Prob.  Dir.  59,  153 ; 
Tho  Agn*»  Otto,  6  Asp.  Mar.  Law  Cas.  119;  56 

L.  T.  Bap.  746 ;  13  Prob.  Div.  56. 

Laimg,  K.O.  and  Stephen*  for  the  plaint  iff  s . — 
There  is  nothing  in  the  orders  to  enow  that  the 
order  is  intra  wires.  The  Defence  of  the  Realm 
Regulations  do  not  empower  the  commander  of 
an  army  to  make  sach  an  order  as  this.  It  does 
not  follow  that  a  pilot  is  compulsorily  in  charge 
because  be  is  oompnlsorily  on  board  : 

Steamship  Boaehgrove  Company  v.  AUieteltkabet 
Fjord  of  Krittiania,  13  Asp.  Mar.  Law  Caa.  188  ; 
118  L.  T.  Bap.  1134;  (1916)  1  A,  0.  364. 
Thoee  who  eet  np  the  defence  of  compulsory 
pilotage  must  prore  it : 

Clyde    Navigation   Company  r.  Barclay,  3  Asp. 
Mm.  Law  Caa.  390 ;  36  L.  T.  Bep.  379 ;  1  App. 
790. 


Hill,  J.— In  thia  oaae  the  Andoni,  nnder  way, 
in  collision  with  the  Session,  at  anohor,  on 
the  7th  Not.  1916,  in  the  Shatt-ul-Arab,  below 
Bossorah,  about  off  Abu  Kassib.  It  is  admitted 
that  the  collision  waa  caused  by  the  negligent 
navigation  of  the  Andoni.  The  defendants  say 
thai,  notwithstanding  that,  they  are  not  liable, 
because  the  fault  waa  the  fault  solely  of  a  pilot 
who  was  compulaorily  in  charge  of  tbe  navigation. 
The  onus  ia  upon  the  defendanta.  The  case  waa 
tried  on  admissions.  The*  following  facta  are 
Emitted:  (I)  That  the  collision  was  solely  caused 
by  the  negligenoe  ot  the  pilot  on  board  the 
Andoni.  (2)  That  the  said  pilot  was  duly  licensed 
for  the  watera  in  whioh  and  where  the  collision 
occurred.  (3)  That  the  said  pilot  was  directing 
the  navigation  at  all  material  times.  (4)  That  the 

of  the  Admiralty  on  the 


19tb  Sept  1916  issued  a  Notice  to 
No.  1042  of  1916,  whioh  oontains  tbe  following  : 

Persian  Gulf.— Shatt-ul-Arab  (Basra  River).— Cos 
petitory  Pilotage. — Details :  Marmara  era 
pilotage  in  the  Shatt-nUAreb  ia  eosipalsery.  Pilots  i 
at  present  stationed  on  the  Shaft- al-Arab  Light  Vessel  off 
the  river  eotranoe,  from  whioh  the  pilot  flag  is  flown  on 
the  approstcb  of  any  vessel.  Tbe  following  cautionary 
note  is  to  be  inserted  on  the  charts  :  "No  vet*  el  is 
allowed  to  cross  the  outer  bar  without  a  pilot." — 
Authority:  Bombay  Notioe,  No.  116  M.  of  1916. 

(5)  That  the  Director  of  the  Royal  Iad>an  Marine 
on  the  24th  July  1916  issued  tbe  following  notioe, 
No.  116  M.  of  1916  : 

Persian  Golf — 8eatt-ul-Ar»b  Bivar.— Gowipnlaory 
Pilotage. — Shipping  is  hereby  warned  that  pilotage  in 
the  Shatt  ni-Arab  or  Basra  river  is  compulsory,  and 
that  no  vessel  is  to  attempt  to  oross  tbe  oat  r  bar  with- 
out a  pilot  sioept  by  spesial  order. — Authority  :  The 
Director  of  the  fioyal  Indian  Marina,  Bombay. 

The  notice  is  signed  by  the  Director  of  the  Royal 
Indian  Marine.  (6)  That  tbe  pilot  waa  on  board 
by  reason  of  such  notices. 

A  oopy  of  a  letter  of  the  24th  May  1917  from 
tbe  Direotor,  Royal  Indian  Marine,  to  the 
Secretary  to  the  Government  of  India,  Marine 
Department,  is  also  admitted.  The  letter  is  aa 
follows : 

Ia  reply  to  your  letter  No.  6904,  dated  tbe  11th  May 
19,17,  relative  to  an  action  pending  in  tbe  Admiralty 
Divi.ion  between  the  owners  of  the  steamship  Andoni 
and  the  owners  of  the  steamship  BoiMtan,  I  hare  the 
honour  to  inform  you  that  the  Direotor  of  the  Royal 
Indian  Marine  is  the  issuing  authority  for  all  notioes  to 
mariners  in  Indian  waters.  Tbe  order  notifying  oom- 
pulsory  pilotage  for  the  8hatt-al-Arab  river  waa  made 

betng  oommu moated  to  me  by  the  senior  maritime 
transport  officer,  Basra,  I  issued  the  Notioe  to  Mariners 
for  the  general  information  of  the  maritime  oompiunity. 

On  the  evidence  of  this  letter  I  find  that  the 
army  commander  in  Mesopotamia  had  made  an 
order  notifying  compulsory  pilotage  for  the 
Shatt  nl- Arab  river. 

Thoee  are  all  the  facia.  Two  points  have  been 
argued.  First,  it  is  said  for  the  plaintiffs  that 
the  defendanta  have  not  proved  that  there  waa 
any  compulsion  to  put  the  pilot  in  oharge  of  the 
navigation ;  that  it  is  quite  consistent  with  the 
admitted  facts  that  be  waa  to  be  taken  on  board 
in  an  advisory  capacity  ;  and  that  it  ia  for  the 
defendants  to  prove  that  the  master  at  the  time 
and  place  in  question  waa  compelled  to  allow  the 
pilot  to  direct  the  navigation.  Secondly,  it  waa 
argued  that  there  is  no  evidence  on  which  the 
court  can  find  that  the  army  commander  in 
Mesopotamia  had  authority  to  make  an  order 
compelling  shipmasters  to  hand  over  the  naviga- 
tion to  tbe  pilots. 

As  to  tbe  second  point,  I  think  the  court  must 
take  notioe  that  at  the  time  in  question  Turkish 
territory  on  tbe  bank  of  tbe  Shatt-ul-Arab,  from 
tbe  mouth  to  a  point  further  up  than  Bussorah, 
was  in  the  military  occupation  of  the  British 
troops,  and  was  therefore  under  the  military 
administration  of  the  commander  of  tbe  British 
troops.  And,  whatever  the  limite  of  the  autho- 
rity of  the  military  commander  of  an  army  of 
occupation,  this  at  least  must  be  inoladed,  that 
be  baa  authority  to  make  orders  for  the  safety  of 
his  meanBof  communication.  His  principal  means 
of  oommunioation  waa  the  Shatt-ul-Arab.  I 
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entertain  no  doubt  that  be  bad  authority  to  make 
orders  relating  to  tbe  navigation  of  ships  pro- 
ceeding up  tbe,8batt-ul  Arab,  and,  if  bethought 
fit,  to  order  tbe  matters  of  such  ship*  to  pot  tbe 
navigation  into  tbe  charge  of  pi  lota,  and  that 
obedience  to  such  orders  bad  for  sanction  tbe 
penalties  which  tbe  military  commander  of  an 
army  of  occupation  can  inflict. 

I  bold  that  the  pilot  was  on  board  the  Andoni 
by  compulsion  of  the  army  commander  which 
was,  in  my  view,  compulsion  of  law.  But  in  any 
case  it  was  a  compulsion  in  faot. 

As  to  the  first  question,  as  to  whether  the  pilot 
wat  by  compulsion  not  merely  on  board,  but  in 
charge  of  the  navigation,  it  is  not  very  satis- 
factory that  the  court  baa  to  try  this  case  without 
having  before  it  tbe  precise  terms  of  the  order  of 
the  Army  commander.  The  parties,  however, 
have  chosen  to  try  tbe  case  "upon  tbe  admitted 
factB  and  documents,  and  I  m net  make  the  beet 
of  them.  Tbe  question,  I  think,  is  one  of  fact, 
namely,  was  this  pilot,  who  was  by  compulsion  on 
board  and  who  was  actually  directing  tbe  navi- 
gation, as  admitted— waa  be  in  fact  entitled  to 
supersede  the  master  and  take  charge  of  the 
navigation,  and  was  tbe  master  bound  to  permit 
him  so  to  do  P 

In  my  opinion  a  pilot,  in  tbe  moutha  of  British 
authorities,  prima"  facte  means,  to  use  Lord 
Tenterden's  worda,  "  A  person  taken  on  board  at 
a  particular  place  for  tbe  purpose  of  conducting 
a  ship  through  a  river,  road,  or  ohannel,  or  from 
or  into  a  port." 

And  where  you  find  that  pilotage  ia  compulsory, 
that,  prima  facie,  means,  in  the  months  of  British 
authorities,  that  tbe  pilot  is  entitled,  and  tbe 
master  is  bound  to  permit  bim,  to  oondoot  tbe 
ship— that  ia,  to  take  charge  of  the  navigation  of 
tbe  ship.  That  ia  the  prima"  facie  meaning),  and 
when  it  js  abown  by  defendant  a  that  pilotage  ia 
declared  to  be  compulsory,  at  any  rate  in  waters 
under  British  control,  the  burden  of  proof  ia 
shifted,  And  it  is  for  the  plaintiffs  to  show  that, 
though  compulsory,  yet  the  pilot's  funotion  ia  not 
to  take  charge,  but  to  advise.  In  cases  like  The 
Augu$ta  (ubi  tup.)  and  The  Guy  Mannering  {ubi 
tup.)  evidence  was  given  upon  wtiioh  tbe  plaintiffs 
discharged  tbe  onua  &o  shifted  upon  then.  In  the 
present  case  there  ia  nothing  beyond  the  faot  that 
a  competent  British  authority  baa  declared 
pilotage  to  be  compulsory  in  waterB  over  which 
that  authority  bad  control,  unless  it  be  the  fact 
(which  at  auy  rate  does  not  help  the  plaintiffs) 
that  tbe  pilot  waa  actually  directing  tbe  naviga- 
tion. I  hold,  upon  tbe  evidence  before  me,  that 
the  pilot  waa  by  compulsion  in  charge  of  the 
navigation. 

The  defence  of  compulsory  pilotage  therefore 
succeeds,  and.  as  there  was  no  other  iasue  on  the 
pleadings,  there  must  be  judgment  for  the  defen- 
dants with  costs. 

Solicitors  for  tbe  plaintiffs,  BoltereU  and  Roche. 

Solicitors  for  tbe  defendants,  Lawrence,  Janet, 
and  Co.,  agents  for  Forwood,  William*,  and 
Grindrod,  Liverpool. 


Dee.  12  and  14,  1917. 

( Before  Hill,  J.  and  Elder  Brethren.) 

Th«  Cardiff  Hall,  (a) 

Admiralty  —  Collision  —  Steamships  navigating 
wilh-mt  light* — Finding  of  no  negligence  on  either 
ve+*el—Co*ts. 

Two  steamships  were  attaining  at  night,  in  accordance 
with  order*  received  from  tke  Admiralty,  without 
lights.  1 hey  came  into  collision  and  both  <nw- 
tained  damage.  The  owner*  of  one  of  them, 
ivihteen  month*  after  the  coliisim,  issued  a  writ, 
whereupon  the  owners  of  the  other  look  proceed- 
iw*  to  recover  their  damage.  The  court  h<-ld  that 
neither  vesid  had  been  guilty  of  negligence.  On 
the  question  of  costs  ; 

Held,  that  in  the  circumstances,  a»  it  appeared  (hat 
the  litigation  hat  been  caused  by  the  plaintiffs 
issuing  their  writ,  the  claim  would  be  dismissed 
with  costs  to  the  defendants,  and  the  counter' 
claim  would  be  dismissed  with  costs  to  the 
plaintiffs. 

Dam  aob  action. 

Tbe  plaintiffs  were  the  owners  of  the  steamship 
Mauretania. 

Tbe  defendants  were  the  owners  of  the  steam- 
ship  Caid  ff  Hall. 

The  Mauretania  was  a  steamship  of  30704 
tons  g»o-is  regis- ter,  and  was  on  a  voyage 
from  Mudraa  to  Naples  in  the  service  of  the 
Admiralty. 

The  Card'ff  Hall  waa  a  steamship  of  3994  tons 
gross  register,  and  was  on  a  voyage,  under  aealed 
orders,  from  Malta  with  a  cargo  of  coal  and  general 
goods. 

Tbe  collision  took  place  in  the  early  morning 
in  July  1915  in  the  Greek  Archipelago. 

In  accordance  with  ordera  given  by  the 
Admiralty  neither  vessel  was  carrying  lights. 
The  court  found  that  the  night  was  dark  and  thai 
the  steamships  were  SO  close  when  they  saw  and 
acted  for  each  other  that  nothing  they  did  or 
could  have  done  could  have  prevented  a  collision, 
and  that,  even  if  they  bad  done  something  which 
contributed  to  the  collision,  or  bad  omitted  to  do 
something  which  might  have  prevented  it,  the 
failure  to  adopt  the  right  mancsuvre  could  not  be 
said  to  be  negligence. 

Judgment  was  entered  for  tbe  defendants  on 
tbe  claim,  and  for  tbe  plaintiffs  on  the  counter- 
claim. 

Laing,  K.O.  and  Rieburn  for  the  plaintiffs.— 
The  result  of  tbe  oase  ia  that  the  oollisiou  was 
caused  by  inevitable  accident,  and  each  aide  ahould 
pay  their  own  costs  : 

The  Marpesia,  1  Asp.  Mar.  Law  Css.  261  ;  26  L.  T. 
Hep.  333 ;  L.  Bsp.  4  P.  C.  212. 

It  would  be  inequitable  if  the  plaintiffs  had  to 
pay  the  bulk  of  the  costs  merely  because  they 
were  plaintiffs,  which  would  be  tbe  result  if  there 
was  judgment  for  the  defendants  on  tbe  olaim 
with  costs  and  judgment  for  the  plaintiffs  on  the 
counter-claim  with  costs. 

Baleson,  K.C.  and  Dumas  tor  tbe  defendant*.— 
There  should  be  judgment  for  the  defendants  on 

'*)  R«port«l  by  L.  F.  0.  Dabby.  Esq..  Btrrlatsr-atLaw. 
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the  claim ;  the  claim  fails,  and  it  should  be  dis- 
missed  with  costs  to  the  defendant* : 

The  Batavier,  6  Asp.  Mar  Law  Cm,  500 ;  62  L.  T. 
*ep.  406  ;  15  Prob.  Dir.  87. 

If  that  is  done  and  the  counter-claim  is  also  dia- 
missed  with  costs,  the  defendants  will  be  better 
off  than  the  plaintiffs,  as  the  costs  of  the  counter- 
claim are  trifling ;  bat  there  is  nothing  inequitable 
in  that,  for,  if  the  plaintiffs  had  not  started  the 
proceedings,  the  defendants  would  hare  allowed 
the  loss  to  lie  where  it  fell.  The  plaintiffs  caused 
the  litigation. 

Hill,  J.— I  hare  made  orders  of  both  kinds, 
and  have  purposely  drawn  distinctions  in  oases 
of  this  sort  Where  both  sides  have  voluntarily 
gone  into  litigation  I  have  ordered  each  side  to 
pay  their  own  costs,  it  being  a  mere  accident 
that  the  one  party  is  plaintiff  and  the  other 
defendant  In  this  case,  however,  there  would 
have  been  no  litigation  if  the  plaintiffs  had  not 
issued  their  writ  There  will  be  judgment  for 
the  defendants  on  the  claim  with  cost*,  and  for 
the  plaintiffs  on  the  counter-claim  with  oosts.  I 
think  that  is  the  general  rule  ncless  there  is  some 
reason  for  departing  from  it  and  I  do  not  see  any 
 1  in  this  case. 


Solicitors  for  the  plaintiffs,  Thomcu  Cooper 
and  Co.,  agents  for  £KB,  Dickinson,  and  Co., 
Liverpool. 

Solicitors  for  the  defendants.  Eolman,  Fenwick, 
and  WxUan,  agents  for  Lean  and  Lean,  Cardiff. 


Jan,  21  and  22, 1918. 
(Before  Hill,  J.  and  Elder  Brethren.) 
Taa  Emltn.  (a) 

Admiralty— Collision — Steamships  in  convoy  in  fog 
— Orders  from  French  naval  authorities— Failure 
to  stop  on  hearing  fog  signals— Art.  16  of  the 


The  steamship  8.  was  proceeding  on  her  voyage, 
following  her  escort,  at  a  speed  of  about  three  knots 
in  a  dense  fog.  Both  the  8.  and  her  escort  were 
sounding  signals  for  the  fog.  The  8.  heard  the 
fog  signal  of  other  vessels  ahead,  but  kept  her  speed, 
following  the  escort,  and  sighted  the  £.  about  300ft. 
off.  The  B.  woe  proceeding  in  convoy  and  was 
following  her  escort,  making  eight  knots  though 
she  had  been  in  a  fog  for  an  hour  and  was  sounding 
her  whisllt  for  the  fog.  Those  on  board  her  alleged 
that  they  heard  no  fog  signals  from  the  8.  or  the 
escort  of  the  R;  they  saw  the  8.  about  300/r.  off  and 
a  collision  happened,  the  stem  of  the  E.  striking  the 
port  side  of  the  8.  On  the  hearing  it  was  argued 
that,  if  the  8.  and  the  E.  were  guilty  of  a  breach  of 
art.  16  of  the  Collision  Regulations,  the  breach  of 
the  regulations  was  excused  by  orders  received  from 
the  French  naval  authorities,  and  that  the 
en  ace  justified  a  departure  from  the 
Those  on  the  E.  also  alleged  that, 
if  she  had  heard  fog  signals  ahead,  she  could 
not  have  stopped  because  (here  were  other  vessels 


Held,  that  the  order  received  could  not  be  construed  as 
a  direction  to  depart  from  art,  16  ;  that  on  the 

(«)  Report-*  hw  l.  r.  O  DaaiT.  E*j.,  BsntsSB>st<Lsw, 
70L.X1Y..N.S, 
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there  was  no  such  menace  from 
submarines  at  to  justify9  the  E.  proceeding  at 
such  a  speed  in  the  fog;  that  the  presence  of  vessels 
astern  of  her  did  not  justify  the  E.  in  not  stopping  ; 
and  that  both  vessels  were  to  blame— the  S.  6e»no 
held  one-third  and  the  E.  two  third*  to  blame. 


of  the  steamship 
the 


Damage  actio*. 

The  plaintiffs  were  the 
Sheila. 

The  defendants  and   

owners  of  the  steamship  Bmlyn. 

The  action  was  heard  in  camera". 

Such  of  the  facts  and  arguments  whioh  admit 
of  j>oblioation  are  stated  in  the  judgment  of 

Art.'  16  of  the  Collision  Regulations  is  as 
follows : 

16  Every  vssssl  shall,  In  a  fog,  mist  falling  snow,  or 
bsavy  rainstorm  a,  go  at  a  moderate  speed,  having 
careful  regard  to  the  existing  oiroamatancee  and  ooodi> 
tions.  A  steam  veasel  hearing,  apparently  forward  of 
her  beam,  the  log  signal  0f  a  veeeel  the  position  of  whioh 
ia  not  ascertained,  shall ,  ao  far  as  the  oiroameUnoas  of 
the  sees  admit  stop  bar  engines,  at  " 
danger  of  collision  ia 


Laing.  K.C.  and  /.  B.  AspinaU  tor  the 
plaintiffs. 

Bateeon,  K.O.>nd  Lewie)  Noad  tor  the 


Hill,  J.— The  oollision  in  this  case  took  place 
on  the  l*th  June  1917,  in  fog  so  thick  that  eaoh 
ship  saw  the  other  at  a  distance  whioh  is  pleaded 
at  about  300ft,  but  according  to  the  evidence  was 
leas  than  that  The  8heila  was  passing  up  the 
coast  following  ber  escort  The  Bmlyn  was  pro- 
ceeding down  the  coast,  and  formed  part  of  a 
convoy.  She  was  immediately  following  her 
esoort  and  there  were  other  vessels  of  the  oonvoy 
behind  her. 

The  case  for  the  plaintiffs  is  that  the  Sheila 
wss  following  her  esoort ;  that  fog  had  oome  on 
half  an  hour  before,  and  during  that  half- hour  she 
had  not  bad  the  esoort  in  sight,  but  was  following 
ber  at  a  speed  of  two  knots,  and  sounding  for  fog, 
as  was  the  escort.  For  some  twenty  minutes  the 
Sheila  heard  the  fog  whistles  of  several  steamers 
on  the  port  bow,  and  still  continued  at  two  to 
three  knots.  She  passed  the  escort  of  the  Emlyn, 
and  then  saw  the  Bmlyn  with  ber  starboard  side 
open  four  points  on  the  port  bow  and  distant 
according  to  the  pleadings,  300ft  to  400ft,  but 
according  to  the  evidence  155ft  to  230ft  The 
engines  were  immediately  put  fall  speed  astern, 
but  the  oollision  happened,  the  stem  of  the  Bmlyn 
striking  the  port  side  of  the  Sheila  abreast  of 
No  1  hold. 

The  case  for  the  defendants  is  that  the  Bmlyn 
was  making  about  eight  knots  and  sounding  her 
whistle  for  fog  ,  that  she  had  entered  the  fog 
about  an  hour  before  the  oollision,  and  had  con- 
tinued to  follow  her  leading  esoort  by  the  wake 
and  the  sound  of  her  whistle.  No  whistles  were 
heard  from  either  the  Sheila  or  her  esoort  ud 
the  Sheila  was  sighted  about  300ft.  away  on  the 
stai board  bow,  on  a  bearing  which,  according  to 
the  evidence,  was  about  two  points.  She  was 
seen  to  be  swinging  under  a  port  helm,  showing 
her  port  side,  and  the  engines  of  the  Bmlyn  were 
immediately  put  full  speed  astern. 
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Witnesses  from  each  ride  in  placing  the  model* 
made  the  angle  of  the  blow  eome  rix  or  seven 
point*.  In  their  evidence  they  spoke  of  three  to 
foor  or  four  to  fire  points.  I  doubt  if  it  was  as 
broad  aa  shown  by  the  model*,  bat  it  ws* 
certainly,  on  all  the  evidence,  not  a  fine  angle, 
bat  one  of  at  least  foor  point*,  and  that  in  voire* 
either  that  one  or  both  ships  were  on  a  very 
different  course  from  that  alleged  by  them,  or 
that  one  or  both  altered  considerably  from  that 
coarse.  This  raise*  Questions  of  fact  which  upon 
the  evidence  are  very  di  fficult  to  determine.  I  hare 
only  seen  in  oonrt  two  witnesses  from  the  Emlyn ; 
the  rest  of  her  evidence  is  on  paper,  and  so  is  all 
the  evidence  of  the  Bheila.  I  hare  not  had  the 
adrantage  of  baring  any  evidence  from  either  of 
the  escorts. 

Apart,  however,  from  these  difficult  questions, 
I  hare  no  donbt  upon  the  admitted  facta  that 
eaoh  ship  is  to  blame  for  breach  of  art  16.  The 
speed  of  the  Bmlyn  was  admittedly  eight  knots. 
As  to  the  speed  of  the  She-ila,  having  regard  to 
the  time  she  left  port,  to  the  tide,  and  to  the 
place  of  collision,  I  see  no  reason  for  doubting 
that  she  was  making  daring  that  period  of  fog 
two  or  three  knot*,  a  moderate  speed.  Admittedly, 
hearing  whistles  forward  of  the  beam,  the  Sheila 
did  not  stop  her  engines,  bat  continued  at  her 
moderate  speed  until  she  sighted  the  Emlyn.  As 
to  the  Emlyn,  she  never  stopped  her  engines 
before  she  sighted  the  Sheila,  but  ber  evidence  is 
that  she  never  heard  any  whistle*  forward  of  the 
beam  except  the  whittle*  of  her  own  escort. 

On  these  admitted  facts  the  Emlyn  is  clearly  to 
blame  for  excessive  speed,  and  the  Sheila  for  not 
stopping  ber  engines,  unless  there  were  special 
oircomstances  justifying  the  speed  of  the  one 
and  the  failure  to  stop  the  engines  of  the  other. 
I  think  also  that  the  Emlyn  is  to  blame  for 
insufficient  look  out  if  she  did  not  hear  the 
whistles  of  the  Sheila  and  her  escort,  which  I 
have  no  doubt  were  being  sounded,  or  for  not 
stopping  her  engines  if  she  did.  She  says  she 
did  not  bear  them.  No  donbt  there  were  many 
whistles  blowing,  but,  apart  from  the  Emlyn'$ 
esoort,  only  the  Bheila  and  the  8heila'»  escort 
were  sounding  ahead  at  the  material  time.  I 
expect  the  Emlyn  waa  so  intent  on  following  the 
wake  of  her  esoort  that  she  neglected  to  keep 
alert  to  the  chanoe  of  approaching  vessels. 

Was  the  speed  or  was  the  non-stopping  of  the 
engines  justified  P  It  is  said  that  they  were,  first, 
because  of  orders  received  from  the  French 
Admiralty  authorities;  and,  secondly,  because 
the  circumstances  of  the  war  and  the  risk  of 
submarine*  justified  a  departure  from  the  rules. 
I  cannot  agree. 

First,  aa  to  orders.  They  were,  to  the  Sheila, 
*  Follow  the  esoort ;  obey  all  his  orders  " ;  and  to 
the  Emlyn,}"  Follow  esoort— epeed  will  be  regu- 
lated by  the  patrol  ahead— at  eight  knots."  These 
orders  were  not  directed  to  speed  in  fog,  and,  even 
assuming  they  were  compulsory  upon  the  ships, 
as  to  which  there  is  no  evidence,  they  cannot  be 
construed  a*  orders  to  disobey  art  16.  Nor  can 
the  facts  that  the  esoort  continued  at  eight  knots 
and  did  not  stop  her  engines  excuse  the  convoyed 
ship  from  obeying  art.  16.  It  was  negligenoe  in 
the  esoort  and  no  less  negligence  in  the  convoyed 
ship. 

As  to  the  second  point,  there  is  no  evidence  on 
which  I  can  find  that  dangers  of  submarines  in 


the  locality  in  question  made  it  necessary  to  go 
full  speed  in  a  fog  or  not  to  stop  the  engines  and 
navigate  with  caution.  I  can  in  the  present  case 
see  no  necessity  in  either  the  escorting  or  the 
escorted  ship  for  suoh  conduct. 

It  is  further  contended  for  the  Sheila  that  the 
non-stopping  of  the  engines  did  not  contribute  to 
the  collision.  I  cannot  agree.  If  it  had  been 
done,  the  position  would  have  been  quite  different 
and  the  ships  would  not  have  been  in  this  collision. 

It  is  further  contended  for  the  Emlyn  that  her 
not  stopping  (if  she  had  heard  whistles  ahead)  was 
justified  by  the  presence  of  the  rest  of  the  convoy 
astern.  The  question  does  not  really  arise,  for 
she  says  she  did  not  hear  whistles  ahead.  But,  if 
it  does  arise,  I  have  asked  the  Elder  Brethren 
whether  in  the  circumstances  there  was  anything 
to  prevent  the  Emlyn  stopping,  and  whether  it 
was  cautious  and  prudent  navigation  to  continue 
on  without  stopping.  They  advise  me  that  it  was 
not  In  this  connection  I  will  quote  the  observa- 
tion* of  Gorell  Barnes,  J.  in  The  Star  of  New 
Zealand  (1899,  Shipping  Gaietle,  Nor.  6):  "If 
the  vessel  stopped,  it  does  not  follow  that  ahe  was 
to  remain  stationary  in  the  place  where  she 
stopped  her  engines.  She  would  naturally  have 
eome  way  on,  and  as  soon  as  she  heard  whistles 
approaching  astern,  if  they  got  too  close,  she 
could  move  on  again  ,  and  also  the  other  vessels 
which  might  be  astern  would  be  equally  bound  to 
stop,  as  she  was,  for  the  vessels  which  they  found 
ahead  of  them.  Therefore  the  Elder  Brethren 
are  of  opinion  that  there  was  no  danger  for  the 
vessels  astern  whioh  would,  at  any  rate,  justify 
the  master  in  neglecting  to  stop  in  doe  and 
proper  navigation  for  a  vessel  ahead."  Both 
vessels,  therefore,  are  to  blame  for  a  breach  of 
art  16.  But  so  far  the  fault  of  the  Emlyn  going 
at  eight  knot*  is  muoh  greater  than  the  fault  of 
the  Sheila  going  at  two  to  three  knots  and  not 
stopping.  It  is  said,  however,  that  the  Sheila 
must  have  ported  across  the  line  of  the  approach- 
ing convoy  whose  whistles  she  had  heard,  and 
therefore  that  she  most  be  to  blame  for  taking 
helm  action.  The  burden  of  establishing  this  is 
on  the  Emlyn.  It  is  not  to  my  satisfsction 
established.  The  evidence  is  in  direct  conflict, 
and,  having  examined  all  the  probabilities,  tbey 
seem  to  me  to  be  equal  on  both  sides.  I  dislike 
deciding  a  case  on  onus,  but  where  the  facts  and 
probabilities  really  leave  the  matter  in  complete 
doubt,  I  ought  not  to  decide  the  question  in  the 
absence  of  convincing  evidence.  The  case  is 
therefore  left  on  the  breach  of  art  16. 

I  find  both  vessels  to  blame  in  the 
of  two-thirds  to  the  Emlyn  and  < 
Sheila. 

Solicitors  for  the  plaintiffs, 
and  Co.,  Sunderland. 

Solicitors  for  the  defendants,  BolUrtU  and 
Roche,  agents  for  Doummc  and  Hondo**,  Cardiff. 
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Nov.  7,  1917,  Jan.  25  and  Feb.  1, 1918. 
(Before  Hiix,  J.  and  Elder  Brethren.) 


(a) 

Admiralty— Collision— Steamship  under  way  during 
prohibited  houre—Tkame*  and  Med  way  Traffic 
Regulations— Defence  of  the  Realm  (Consolidation) 
Regulations  IQU—Steamship  at  anchor  without 
lights — Duty  to  warn  approaching  vessels. 

A  steamship  proceeding  down  the  BUck  Deep  on  a 
dark  night  when,  according  to  the  traffic  regula- 
tions for  the  Thames  and  Midway,  she  ought  not 
to  have  been  under  way,  collided  with  a  vessel  at 
anchor  which,  in  accordance  with  the  above  regula- 
tion*, was  showing  no  light.  Those  on  the  vessel  under 
way  alleged  that  eke  had  received  orders  to  be  at  a 
certain  place  at  a  certain  time,  which  necessitated 
her  being  under  way.  Those  on  the  vessel  at 
anchor  alleged  that  they  showed  a  light  to  the  vessel 
under  way  and  hailed  her  in  sufficient  time  to 
enable  her  to  keep  dear. 

Beld,  thai  both  vessels  were  equally  to  blame-the 
vessel  under  way  for  being  under  way,  for  the  orders 
received  by  her  did  not  necessitate  her  getting  under 
way  when  she  did,  and  did  not  necessitate  her  going 
down  the  Black  Deem  :  and  the  vessel  at  anchor 
was  to  blame  for  bad  look-out  and  that,  even  if  she 
could  not  show  a  light,  she  could  have  rung  her  bell 
or  given  some  other  warning  of  her  presence  when 


Dam agk  action. 

The  plaintiffs  were  the  owners  of  the  steamship 
Sir  Francis. 

The  defendant*  were  the  owners  of  the  steam- 
ship Fur  fleet  Belle. 

The  collision  between  the  two  steamships 
occurred  about  4. 15  a,m.  on  the  20th  March  1917, 
in  the  Black  Deep,  in  the  Thames  Estuary. 

The  Sir  Francis,  in  accordance  with  the  traffic 
regulations,  had  come  to  anchor  about  sunset  the 
night  before,  not  far  from  the  Sank  Head  Buoy. 
In  accordance  with  the  traffic  regulations,  she  was 
showing  no  light,  but  those  on  board  her  alleged 
that,  when  the  Fur  fleet  Belle  approached,  a  strong 
light  was  shown  to  the  approaching  vessel,  and 
she  waa  also  bailed. 

Those  on  the  Furfisei  Belle  alleged  that  they 
bad  received  certain  orders  from  the  Admiralty 
to  be  at  a  certain  place  at  a  certain  time,  whioh 
necessitated  their  vessel  being  under  way ,  that 
no  light  was  shown  on  the  Sir  Francis,  and  that 
the  loom  of  that  Teasel  waa  only  seen  about  a 
ship's  length  off.  when  it  was  impossible  to  avoid 


The  action  was  heard  in  earner  1. 

Bach  facta  and  the  arguments  on  the  points 
raised  under  the  traffic  regulations  that  can  be 
published  are  stated  in  the  judgment 

Ampinatt,  K.C.  and  BaUoch  for  the  plaintiffs. 

Bateeon,  K.O.  and  D.  Btephene  for  the  defen- 
dants. 

Hill,  J.— The  collision  in  this  case  happened 
early  on  the  morning  of  the  20th  March  1917 
in  the  Black  Deep.  The  Sir  Francis,  a  steamship 
of  1991  tons  gross  and  280ft.  long,  laden,  was  at 
anchor,  heading  about  N.  The  Purfieet  Belle, 
of  1401  tons  gross  and  269ft.  long, 
i  at  anchor,  and  waa  under  way. 


L.  F.  O.  DAftJV, 


proceeding  down  the  Black  Deep  towards  the 
Sunk  Head.  She  was  one  of  several  vessels 
whioh  were  so  proceeding  during  that  early  morn- 
ing, and  of  these  the  Amulet  was  the  one  nearest 
ahead  of  her.  The  oolliaion  happened  more  than 
one  hour  before  sunrise.  The  Sir  Fronde  was 
not  exhibiting  any  anchor  lights.  The  Pnrjleet 
Belle  waa  exhibiting  her  navigation  lights— two 
msathead  lights,  side  lights,  and  stern  lights. 
There  was  some  question  whether  she  had  two  or 
one  masthead  lights,  but  1  accept  the  evidence 
that  she  had  two  masthead  lights. 

The  wind  was  strong  from  the  N.W.,  and 
the  tide  flood,  setting  to  the  S.W.,  with  a  f  >rce 
of  one  knot.  There  was  some  conflict  of 
evidence  as  to  the  weather.  It  was  undoubtedly 
a  nigbt  of  heavy  showers,  but,  on  the  evidence  as 
a  whole,  I  find  that  it  was  not  actually  raining  at 
the  material  time  It  was,  however,  overcast,  and 
there  was  no  moon,  and  I  do  not  doubt  that  it  is 
properly  described  as  very  dark. 

The  case  for  the  8ir  Francis  was  that  the  lights 
of  the  Purfiett  Bells  were  sighted  approaching  and 
heading  for  the  Sir  Francis  ,-  that  an  electric  torch 
was  shown  from  the  bridge  in  ample  time  for  the 
Purfieet  Belle  to  take  action,  and  that  the  Pur  fleet 
Belie  was  hailed,  also  in  time  for  her  to  take 
action ;  but  the  Purfieet  Belle  did  not  keep  clear, 
and,  though  she  ported  and  twice  sounded  a  short 
blast,  did  it  too  late,  and,  having  considerable 
speed,  struck  with  her  stem  the  port  quarter  of 
the  Sir  Francis. 

The  oase  for  the  Purfieet  Belle  was  that  she 
was  proceeding  on  a  heading  of  N.B.  J  N„ 
following  the  stern  light  of  the  Amulet,  and 
making  about  five  knots;  thai  the  loom  of  the 
Sir  Francis  wae  seen  ahead,  distant,  as  pleaded, 
about  one  length — i.e.,  about  280ft,  or,  aooording 
to  the  evidence,  less  than  two  lengths ;  that  the 
Purfieet  Belle  hard-a-  ported,  without  giving  any 
whistle  signal,  and  went  foil  speed  astern,  but  had 
not  time  to  clear  the  8ir  Francis.  Aooording  to 
the  defendants,  no  light  at  all  was  shown  by  the 
Sir  Francis. 

The  allegations  of  negligence  made  against  the 
Purfieet  Belle  are  that  she  ought  not  to  have  been 
under  way  at  all ;  that,  if  she  was  justified  in  being 
under  way,  she  ooght  to  have  been  proceeding 
with  the  utmost  caution,  and  that  her  speed  was 
excessive  and  her  look-out  deficient;  that  ample 
warning  waa  given  her  by  the  showing  of  the 
electric  torch,  and  that,  even  if  no  torch  had  been 

the  ship  herself  in 


shown,  she  ought  to  have 
ample  time  to  avoid  her. 


On  the  other  hand,  it  is  charged  against  the 
Sir  Francis  that  she  ought  to  have  seen  the 
Purfieet  Belle  approaching,  and,  being  uulighted, 
that  she  ought  to  have  given  tbe  Purfieet  Belle 
warning  in  ample  time  by  showing  an  adequate 
light ;  that  she  gave  no  warning  at  all,  and  that 
the  reason  of  that  was  that  she  had  a  bad  look- 
out Alternatively,  it  is  said  that  the  Purfieet 
Belle  was  justifiably  under  way  and  was  proceed- 
ing at  a  proper  speed,  and  that  if  the  Sir  Francis 
was  justified  in  showing  no  light  the  collision 
occurred  without  negligence  on  the  part  of  the 
Purfieet  Belle, 

Before  considering  the  difficult  questions  whioh 
arise  under  the  Trafflo  Regulations  made  under 
reg.  37  of  the  Defence  of  the  Realm  Regulations, 
it  is  necessary  to  decide  certain  questions  of  fact 

the  evidence,  and 
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held  that  the  Purflut  Belle  wu  proceeding  at  a 
■peed  of  seven  knot*  at  least,  and  that  those  on 
the  Sir  Francis  had  not  shown  a  torch  so  as  to  be 
risible  to  the  Purjleet  Belle,  and  proceeded :] 

So  far,  the  faota  as  I  find  them  are:  First,  the 
Purjleet  Belle  was  proceeding  down  at  a  speed  of 
at  least  seven  knots.  Secondly,  the  Sir  Franeie, 
at  anchor,  unlighted,  and  with  the  Purjleet  Belle 
approaching  her  and  showing  all  her  lights, 
showed  no  light  and  gare  no  warning  to  the 
Purjleet  Belle,  exoept  by  bailing  her  when  it  was 
too  late  for  the  Pu»  fleet  B»Ue  to  avoid  collision. 
Thirdly,  1  find  that  the  Purjleet  Belle,  as  soon  as 
she  did  see  the  loom  of  the  Sir  Franeie,  took  all 
the  action  possible— she  hard-a-ported  and  went 
full  speed  astern.  I  do  not  believe  she  sounded 
any  whistle,  bnt  that  is  important  only  as  it 
affects  questions  of  credibility.  Her  action  very 
nearly  avoided  the  collision,  for  the  Sir  Franeie 
was  straok  16ft  from  the  stern. 

Bat  the  question  remains,  as  a  question  apart 
from  the  Traffic  Regulations,  whether  the  Purfleel 
Belle  ought  to  have  seen  the  Sir  Franeie  sooner. 

Usbe  had.  she  would  hare  taken  action  sooner, 
and  a  very  short  time  would  have  made  all  the 
difference.  The  master  of  the  Pur  fleet  Belle  says 
he  made  out  the  loom  at  not  more  than  two 
lengths,  and  that  the  chief  officer  on  the  look-out 
forward  reported  it  at  the  aame  time ;  and  it  is 
said  that,  on  suoh  a  night  as  it  wss,itoould  not  be 
visible  at  a  greater  distance.  Farther,  as  justi- 
fication for  not  seeing  her  sooner,  it  is  said  that 
the  Amulet  was  between  the  Sir  Franeie  and  the 
Purfleet  Belle,  and  that  the  glare  of  the  stern 
light  of  the  Amulet  would  obscure  the  loom  of 
the  Sir  Franeie. 

1  accept  the  evidence  that  the  Purfleet  Belle 
wee  following  the  Amulet,  and  that  the  Amulet 
had  the  Sir  Frond*  right  ahead  before  she 
ported,  and,  therefore,  that,  until  the  Amulet 
hard -a-  ported  for  the  Sir  Franeie,  she  was  between 
the  Purjleet  Belle  and  the  Sir  Franeie.  Bat  upon 
the  evidence  as  a  whole  I  do  not  think  the  Pur- 
fleet  Belle  was  as  close  behind  the  Amulet  as  she 
save,  or  anything  like  it,  but,  for  all  that,  a  light 
interposed  between  the  Purfleel  Bette  and  the  Sir 
Franeie  would  make  it  more  difficult  to  see  the  Sir 

The  question  is,  in  these  circumstances,  Ought 
the  PurfleetiBelle,  with  a  good  look-oat,  to  have 
seen  the  loom  of  the  Sir  Franeie  in  time  to  avoid 
her  t  I  have  asked  the  Elder  Brethren  whether, 
with  a  good  look-out,  the  loom  of  the  Sir  Franeie 
ought  to  have  been  seen  in  time  to  avoid  her,  and 
they  advise  me  that  it  is  doubtful.  And,  if 
doubtful,  I  cannot  hold  that  the  Purfleel  Belle 
was  negligent  in  not  seeing  the  loom  sooner. 

These  being  the  faota,  questions  of  some 
difficulty  arise  upon  the  traffic  regulations  under 
the  Defence  of  the  Realm  Regulations,  whioh 
were  applicable  to  these  vessels  at  the  date 
of  the  collision.  Tbey  are  to  be  found  in  the 
volume  of  Notices  to  Mariners,  whioh  was  put 
in.  By  these  regulations,  during  hours  which 
included  the  time  of  the  collision,  vessels  were 
forbidden  to  "  remain  under  way  "  in  that  part  of 
the  Black  Deep  where  the  collision  happened,  and 
vessels  at  anchor  there  were  forbidden  to  "  exhibit 
any  lights."  The  Purfleel  Belle  was  under  way  in 
direct  disobedience  of  that  regulation. 

It  is  said  that  she  was  entitled  to  be  under  way 
because  she  had  received  specific  orders  from  the 


[Adm. 


Admiralty  authorities  which  obliged  her  to  be 
under  way.  No  doubt,  if  it  had  been  established 
that  the  order  was  one  whioh  could  only  be  obeyed 
by  being  under  way  in  that  channel  at  a  time 
forbidden  by  the  regulation,  there  would  be 
ground  for  saying,  both  being  under  the  powers 
given  by  the  Defence  of  the  Realm  Act, 
that  the  specific  order  overrode  the  general 
regulation.  But  it  has  not  been  established 
that  the  specific  orders — which,  so  far  as  proved, 
were  that  the  Put  fleet  Bell*  was  to  be  at  a 
particular  place  at  an  appointed  time — neces- 
sarily involved  that  the  Purfleel  Belle  should 
snohor  where  she  did  or  get  under  way  when  she 
did,  or  travel  by  the  channel  she  did.  She  prob- 
ably chose  the  best  and  safest  way  of  carrying 
out  her  orders  Bat,  unless  her  being  under  way 
in  prohibited  hours  was  either  explicitly  or  by 
necessary  implication  sanctioned  by  the  orders 
she  received,  she  cannot,  in  my  opinion,  justify 
her  disobedience  to  the  regulation.  It  has  not 
been  proved  that  she  was  so  sanctioned,  and  I  must 
hold  that  she  was  improperly  under  way. 

Being  improperly  underway,  and  knowing  that 
vessels  might  be  at  anchor,  and, if  at  anchor,  then 
without  lights,  a  very  high  degree  of  care  and 
skill  was  required  of  her— care  in  speed  and 
rigilanoe,  skill  and  promptitude^  in  action.  In 

that  to  proceed  at  a  speed  of  seren 
channel  like  this,  where  it  was  known  that  some 
were  and  others  might  be  at  anchor, 

33 ted,  was  a  wholly  wrong  proceeding.  That 
was  a  contributing  cause  of  the  collision, 
and  certainly  of  damage,  and  for  it  the  Purjleet 
Belle  must  be  held  to  blame. 

The  Sir  Franeie  was  justifiably  at  anchor  with- 
out anchor  lights.  The  regulation  forbade  her  to 
"exhibit  any  light*."  This  does  not,  I  think, 
refer  to  lights  other  than  the  sea  regulation 
lights,  for  such  other  lights  are  forbidden  by 
another  regulation  whioh  will  be  found  at  p.  24 
of  the  book.  But  the  two  regulations  together 
did  forbid  her  to  exhibit  any  light. 

Does  that  mean  that  she  might  not  show  a 
warning  light  even  to  a  vessel  which  is  approach- 
ing her  so  as  to  involve  risk  of  collision  t  Good 
seamanship  would  certainly  require  that  she 
should  do  so.  But,  muoh  as  I  should  like  to,  I  do 
.  not  see  how  I  can  read  into  the  regulations  an 
exception  suoh  as  "  unless  it  is  necessary  to  avoid 
immediate  danger."  The  Traffic  Regulations 
contain  nothing  like  art.  27  of  the  Sea  Regu- 
lations. 

At  the  same  time,  I  am  very  strongly  of  opinion 
that  a  ship  whioh  is  lying  at  anchor  without 
lights,  especially  in  a  channel  like  the  Black 
Beep,  and  at  a  time  when  she  knows  that,  with 
permission,  vessels  may  be  under  way  and  that, 
in  fact,  at  least  on«  vessel  is  under  way,  has  a 
very  special  duty  of  keeping  a  most  vigilant 
llcokout,  and  of  giving  such  warning  as  is 
possible  on  the  approach  of  any  vessel  which  ia 
under  way. 

This  doty  is  recognised  in  the  regulations 
relating  to  a  different  area  at  pp.  44  and  45  of  the 
book,  where  the  following  statement  appears : 
"  (1)  This  order  (with  regard  to  the  non-exhibition 
of  lights)  does  not  absolve  the  masters  of  craft  at 
anchor  from  keeping  a  sharp  look-out  and  giving 
warning  on  the  approach  of  any  craft  under  way, 
and  the  duty  exists  whether  the  regulation  calla 
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attention  to  it  or  not  It  it  recognised  by  the 
cut  pat  forward  by  the  plaintiffs,  who  say  they 
discharged  it  by  the  exhibition  of  the  torch.  Did 
the  Sir  Francis  fulfil  that  duty  ?  She  did  nothing 
except  hail  at  the  very  hut  Was  there  anything 
■he  could  do  t  If  there  was  objection  to  her  sound- 
ing  her  whistle  on  the  ground  that  it  might  be 
mistaken  for  one  of  the  authorised  signals  of  a 
Teasel  under  way,  there  was  no  suoh  objection  to 
her  ringing  her  bell.  She  did  nothing,  because 
her  look-oat  was  deficient 

In  suoh  circumstances  as  those  which  existed 
an  officer  ou^ht  to  hare  been  on  the  bridge.  The 


left  the  bridge  to  oall  the  second 
r,  who  was  late  in  turning  out  for  his  watch. 
It  was  left  to  the  A.B.  on  the  bridge  to  keep  a 
look- out,  and,  what  is  more  important  to  decide 
whether  the  time  had  come  to  giro  any  warning 
to  an  approaching  vessel  and  to  give  the  warning. 
The  chief  officer  had  just  returned  to  the  poop. 
But  as  I  hare  found,  the  hailing  was  at  the  very 
last.  Before  the  collision  several  ships  had 
passed  down,  but  those  on  board  the  Sir  Francis 
were  aware  of  only  one. 

I  hold  the  Sir  Francis  to  blame  for  bad  look* 
out  and  consequent  failure  to  giro  warning  of  her 
presence  to  the  Purfieet  Belle.  I  hold  that  this 
fault  was  a  cause  contributing  to  the  oollision.  I 

to  blame  and  in  equal 


Solicitors  for  the  plaintiffs,  C.  E.  Harvey. 

Solicitors  for 
and  Willan. 


Feb.  1  and  2, 1918 
(Before  Bill,  J.  and  Elder  Brethren.) 
U.M.S.  Hydra,  (a) 

Admiralty — Collision — Steamship  navigating  without 
lights  —  Vessel  seen  approaching  —  Duty  to 
exhibit  lights  — Time  at  which  lights  should  bs 
exhibited. 

A  Danish  steamship  was  proceeding  on  a  voyage  at 
night.   In  accordance  with  instructions  and  to 


the  danger  of  submarines,  she  was  not 
exhibiting  under-way  lights.  She  had  hew  side 
lights  lit, but  they  were*not  exhibited,  and  her  mast- 
head light  was  not  exhibited  or  lit  Those  on  board 
her  sighted  the  green  light  of  a  British  warship  on 
their  port  hand  on  a  crossing  course.  They  then 
held  their  red  light  level  with  the  bridge  rail,  but 
did  not  exhibit  their  masthead  light,  with  the  result 
that  those  on  the  British  warship  thought  the 
Danish  steamship  was  a  sailing  ship,  and,  as  there 
was  very  little  wind,  attempted  to  cross  ahead  of 
her  and  a  collision  occurred. 

Held,  that  a  vessel  proceeding  without  lights  to  avoid 
the  danger  oj  submarines  was  only  bound  to  exhibit 
lights  in  time  for  the  give-way  vessel  to  lake  proper 
action  to  avoid  collision  ;  that,  though  those  on  the 
Danish  steamship  were  negligent  in  not  showing 
her  masthead  light,  that  woe  not  a  jault  which  con- 
tributed to  the  collision,  as  those  on  the  British 
warship  should  have  appreciated  from  the  non- 
alteration  of  the  bearing  of  the  red  light  that  the 
vessel  exhibiting  it  was  a  steamship,  and  that  it 
their  duty  to  go  astern  of  her.  

*y  L  r.  O.  DASST. 


Da.M4.OB  action. 

The  plaintiffs  were  the  owners  of  the  Danish 
steamship  Nelly. 

The  defendant   was    Lieutenant   Colin  S. 
Thomson,  R.N.,  oommsnder  of  His  Majesty's 
torpedo  boat  destroyer  Hydra. 
The  action  was  heard  in  camera. 
The  facts  and  arguments,  so  far  as  they  can  be 


ad  light 
had  her 


Lamg,  K.C.  and  Stephens  for  the  plaintiff. 
AspinaU,  K.C.  and  Dunlop  for  the  defendant. 

Hill,  J. — This  is  an  action  by  the  owners  of 
the  Danish  steamship  Nelly  in  respect  of  a 
oollision  between  the  Ntlly  and  His  Majesty's 
ship  Hydra,  which  happened  on  the  evening  of 
the  11th  Feb.  1917  in  the  English  Channel.  The 
Netty  is  a  steamship  of  1514  tons  gross  and  250ft. 
long,  and  was  laden.  The  night  was  dark,  the 
weather  clear,  and  there  was  practically  no  wind. 
The  Nelly  and  the  Hydra  were  on  converging 
courses,  which  are  correctly  stated  in  their  plead- 
ings, the  difference  between  the  courses  being 
almost  exactly  seven  points,  and  the  Hydra  had 
the  Nelly  on  her  starboard  side,  and  the  Nelly  had 
the  Hydra  on  her  port  side.  The  speed  of  the 
Hydra  was  more  than  twice  the  speed  of  the  Nellv. 
The  Nelly  was  not  carrying  any  lights  exhibited. 
She  had  her  Bide  lights  but  not  her 
lit  and  ready  to  be  shown, 
regulation  lights  exhibited. 

The  case  made  for  the  Nelly  was  that  she  saw, 
two  or  three  miles  distant  and  about  two  points 
before  the  beam,  the  masthead  and  green  lights 
of  the  Hydra;  that  she  kept  course  and  speed ; 
that  after  an  interval,  but  still  several  minutes 
before  the  collision,  she  showed  her  red  light  the 
chief  officer  lifting  up  the  lamp  and  holding  it  on 
the  bridge  rail ;  that  when  about  fire  or  six  lengths 
away  she  sounded  a  wsxning  signal  of  two  snort 
and  one  long  blasts,  and  that  at  the  last  she  went 
full  speed  astern  and  sounded  three  short  blasts. 

The  case  for  the  defendant  is  that  the  Nelly's 
red  light  was  seen  two  or  three  point*  on  the 
starboard  bow  at  a  time  which  Lieutenant 
Thomson  says  was  three  or  four  minutes  before 
the  collision ;  the  light  was  watched ,  and  finally, 
as  no  masthead  light  waa  seen,  was  judged  to  be 
the  port  light  of  a  sailing  ship ;  that  as  there  wss 
no  wind,  it  was  rightly  assumed  to  be  safe  to  pass 
ahead  of  her,  and  the  Hydra  accordingly 
continued  to  keep  her  course  and  speed  until, 
when  dose  to,  the  Nelly  was  made  out  to  be  a 
steamer;  that  the  helm  was  then  put  bard-a- 
starboard,  two  short  blasts  were  sounded,  and  both 
engines  were  ordered  full  speed  astern  with  the 
intention  of  turning  away  from  the  Nelly  in  a 
circle,  but  the  oollision  happened  before  the 
engines  were  got  working  astern  ;  that  just  before 
the  oollision  an  indistinguishable  sound  signal 
was  heard  from  the  Nelly. 

The  charges  made  against  the  Hydra  were  not 
keeping  out  of  the  way  and  attempting  to 
ahead.  The  charges  against  the  Nelly 
failing  to  show  the  masthead  light,  showing  the 
red  light  too  late  and  in  an  improper  manner,  and 
reversing  too  late. 

In  the  circumstances  of  the  time  and  place  the 
Ntlly  was  justified  in  not  carrying  lights.  If  the 
red  light  without  the  masthead  light  was  suffi- 
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cient,  I  find  that  the  NeUy  showed  the  red  light 
in  ample  time  to  enable  the  Hydro  to  take  aaoh 
action  as  would  avoid  collision.  I  think  the  Nelly 
waa  not  bound  to  show  the  light  sooner  than  that* 
It  would  go  far  to  defeat  the  object  for  whioh 
lights  are  not  carried  exhibited  if  they  hare  to  be 
shown  to  an  approaching  ship  at  whatever  dis- 
tance she  may  be  sighted.  But  they  must  be 
shown  in  ample  time  to  enable  the  other  ahip  to 
take  action,  if  the  duty  of  action  lies  on  her,  or  to 
warn  the  other  ship  of  the  presence  of  the  showing 
ship,  if  the  duty  of  action  lies  on  her. 

I  think  the  evidence  of  the  Nelly  exag- 
gerates the  distance  at  whioh  the  red  fight  was 
shown,  but  it  was  shown  in  ample  time  to  inform 
the  Hydra  —  to  give  the  Hydra  time  to  act. 
I  find  the  red  light  waa  displayed  in  a  proper 
manner,  so  far  as  the  Hydra  was  concerned.  It 
mattered  not  to  the  Hydra  whether  the  lamp  was 
put  in  the  screen  or  rested  on  the  rail  and  held 
steadily,  as  I  find  it  waa,  by  the  mate  of  the  Nelly. 
I  find  that  the  Nelly  reversed  in  proper  time.  It 
«  true  the  master  says  that  he  reversed  when  the 
collision  was  inevitable.  But  the  ships  were 
crossing,  and  the  Nelly  was  not  entitled  to  reverse 
so  Ions  as  the  Hydra,  unaided,  could  still  avoid 
the  collision  ;  and,  having  regard  to  the  speed  of 
the  Hydra,  the  time  between  the  moment  when 


the  Hydra  ceased  to  be  able  to  avoid  the  collision 
by  her  own  action' alone  and  the  moment  when 
the  collision  became  inevitable  waa  so  short  that 
it  is  impossible  to  say  that  the  Nelly  negligently 
delayed  her  reversing. 

The  fault,  if  fault  there  were,  of  the  Nelly  was 
the  failure  to  show  the  masthead  light.  In  my 
opinion,  whatever  ought  to  be  the  view  of  the 
duty  to-day,  there  was  at  the  time  and  place  of 
the  collision  nothing,  either  in  the  instructions 
whioh  the  Nelly  had  received  or  in  any  generally 
recognised  rule  of  prudent  conduct,  to  justify  a 
steamship  in  not  carrying  her  masthead  as  well 
as  her  side  lights  ready  to  be  shown,  and,  if  time 
permitted,  after  becoming  aware  of  the  other 
steamer,  in  not  showing  the  masthead  light  as 
well  as  the  aide  light  There  was  time  for  the 
Nelly  to  show  her  masthead  light, but  she  had  not 
got  it  ready,  and  did  not  show  it  I  think  this  was 
a  fault.    But  did  it  contribute  as  a  cause  to  the 


collision  ?  The  red  light  was  displayed,  according 
to  the  plaintiffs'  evidence,  some  five  minutes 
before  the  collision,  and  according  to  Lieutenant 
Thomson,  who  gave  his  evidence  with 
I  three 


or  four  minutes  before  the 
collision .  And,  as  substantially  the  bearing  of  the 
Nelly  did  not  change,  it  ought  to  have  been 
obvious  that  the  red  light  was  the  light  of  a  vessel 
under  way  approaching  the  Hydro's  course.  If 
there  was  no  wind  it  ought  to  have  been  obvious 
that  the  approaching  vessel  must  be  a  steamship ; 
but,  whetb  ir  steamship  or  staling  vessel,  it  must 
be  a  vest*  approaching  the  Hydra's  course. 
Therefore  it  ought  to  have  been  obvious  that  it 


the  duty  of  the  Hydra  to  give  way  and  to 
pass  under  the  stern  of  the  vessel  so  approaching 
All  this  ought  to  have  been  obvious  long  before 
the  ti  me  when  the  hull  of  the  Nelly  was  made  out 
and  action  was  tskeu,  and  long  before  that  the 
Hydra  ought  to  have  taken  steps  to  keep  clear. 
Instead,  nothing  was  done  until  it  was  impossible 
to  do  anything  effective. 

In  my  judgment  the  cause  of  this  collision  was 
the  failure  of  Lieutenant  Thomson  to  appreciate, 


as  he  ought  to  have  done,  that  the  NeUy  waa 
approaching  on  a  crossing  course,  and  his  oonte- 
quent  failure  to  keep  dear ;  and  I  find  that  the 
failure  of  the  Nelly  to  show  a  masthead  light  waa 
not  a  fault  contributing  as  a  cause  to  the  oolUeion. 
Notwithstanding  that  failure,  the  Hydro,  with  the 
indications  she  had,  could,  with  ordinary  ears, 
have  avoided  the  collision. 
I  therefore  pronounce  the  Hydro  alone  to 


Solicitor  for  the  plaintiffs, 
and  Co. 

Solicitor  for  the  defendant  Treasury  Bolieitor. 


June  13, 14,  and  July  8,  1918. 
(Before  the  Lord  Obahcbllob  (Lord  Finlaj), 

ViSCOUnt  H  ALDAN  K,  L  irdfl  ATK  IN80N,  Sl'MMK, 

and  Pabmoor.) 

A  noRNKy.  IjKNERAL  ion  behalf  of  His  Majestj) 
v.  Bknj  am  in  Smith  and  Co.  (a) 

on  appeal  KROM  THK   court  of  appbal  in 

■NOLAND. 

8hipping— Carriage  of  foods  — Traders'  goods  on 
transport  ship — Bill  of  lading  —  Exemption  of 
Kings  enemies — Deviation  from  voyaat — Main 
intent  and  object  of  the  contract— User  of  vessel  for 


A  petition  of  right  was  presented  by  the  owners  of 
goods  shipped  at  Melbourne  for  London  by  a 
steamship  bound  for  London  v>&  ports  subject  to 

been 


requisition* d  for  the  Government  service.  The  bill 
of  lading  contained  an  ^exception  that  the  Crown 
was  not  to  be  liable  if  the  cargo  wai  lost  owing  to 
the  act  of  the  King's  enemies. 
After  having  left  Melbourne  with  troops  for  fee 
Australian  Expeditionary  Force,  which  was  then 
operating  in  the  Oatlipoli  peninsula,  and  with  other 
traders'  goods,  the  ship  was  used  for  about  three 
months  as  a  store  or  warehouse  at  Imbros  and 
Mudros  for  supplies  of  meat  required  for  the  troop*, 
the  same  being  doled  out  to  them  as  rations  when 
needed.  When  the  ship  was  ultimately  on  her  way 
jrom  Mudros  to  London  she  was  torpedoed  by  a 
German  submarine  and  the  whole  of  her  cargo 
lost. 


Held,  that  the  suppliants  were  entitled  to 
damages,  the  bill  of  lading,  having  regard  to  the 
main  object  and  intent  of  the  contract,  not  giving 
the  Government  the  Hght  to  detain  the  ship  as  a 
store  or  warehouse,  a  purpose  foreign  to  her  employ- 
ment as  a  means  for  carriage  of  goods,  and  therr. 
fof^  s?rs^sS  £J^C*J^ Oiw  old\L^*z  d%d  yi&t  &p ply* 

Decision  of  the  Court  of  Appeal  (ante.  p.  53;  11G 
L.  T.  Rep.  515)  upheld. 

Ai'PKAL  by  the  Crown  from  an  order  of  the  Court 
of  Appeal  (Lord  Beading,  C.J.,  Backes  and  War- 
rington, L  J J.j,  reported  ante,  p.  53;  116  L.  T 
Rep.  515.  setting  aside  a  judgment  of  Sankey,  J. 
in  favour  of  the  Crown  on  a  petition  of  right 


hi  W  K 


•el  u« 
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which  had  been  presented  by  the  now  respon- 
dent*. 

The  question  was  whether  the  benefit  of  the 
exception  from  liability  on  the  part  of  the  Grown 
for  any  lose  canted  by  acta  of  the  King's  enemies 
had  been  lost  owing  to  a  deviation  and  change  in 
the  character  of  the  adventure  alleged  to  have 
taken  place  while  the  vessel,  which  bad  been 

rfvinisi  tirmpf^ 

toLondon  ' 


was  on  the  voyage  from  Australia 


Sir  Gordon  Bewart  (S.-G.)  and  BiekelU  for  the 
Crown. 

R.  A.  Wrifhi,  KG.  and  Batbum  for  the 


Glynn  t.  Margtfon,  7  Asp.  Mar.  Law  Cas.  360  ; 

69  L.  T.  Rep.  1  ;  (1893)  A.  0.  851 ; 
James  Morriion  and  Co.  limited  V.  Bhaw,  SaviU, 

and  Albion  Company  Limited,  IS  Asp.  Mu.  Uw 

On*.  504 ;  115  L.  T.  Rep,  508 ;  (1918)  2  K.  B. 

783; 

Hartley  t.  Buy  gin,  3  Dough  39 ; 

Afriean  Merchant*  v.  Britiih  and  Foreign  Marino 

Insurant*  Company,  88  L.  T.  Bsp.  238  ;  L.  Hop. 

8  Ex.  154; 

Bearamanga  f,  Btamp,  4  Asp.  Mar.  Law  Cas.  295  ; 

48  L.  T.  B«p.  840 ;  L.  Bsp.  5  0.  P.  Dir.  295; 
Canines  of  Goods  Act  1904,  s.  4. 


After  consideration,  their  Lordships  delivered 
the     following     judgments    dismissing  the 


The  Loan  Chan mcllob  (Lord  Finlay).— This 
appeal  arises  ont  of  a  petitition  of  right  filed  by 
Benjamin  Smith  and  Go.  (now  the  respondents) 
against  the  Attorney- General  (on  behalf  of  Hie 
Majesty)  to  recover  damages  for  the  loss  of 
fifty  bales  of  sheepskins  carried  on  board  tbe 
steamship  Movers  under  a  bill  of  lading  signed 
on  behalf  of  His  Majesty  by  agents  of  the 
Commonwealth  Government  of  Australia.  Tbe 
Martra  was  sunk  in  the  Mediterranean  by  a 
German  submarine,  and  the  aheepskins  were  lost. 
The  bill  of  lading  contained  an  exception  from 
liability  on  the  part  of  the  Grown  for  any  lose 
oaosed  by  acts  of  tbe  King's  enemies.  The 
question  on  tbe  appeal  is  whether,  ae  contended 
by  tbe  petitioners,  the  benefit  of  this  exception 
has  been  loet  owing  to  a  deviation  and  obange  in 
the  character  of  the  adventure  alleged  to  have 
taken  place  before  the  Mar  eve  was  torpedoed. 

The  Mature  had  been  requisitioned  by  the 
Crown  at  the  beginning  of  the  war  in  Ang.  1914, 
and  was  being  worked  for  tbe  Grown  under  this 
requisition  when  the  petitioners'  goods  were 
■hipped.  The  shipment  took  place  at  Melbourne 
under  a  bill  of  lading  dated  the  14th  July  1915, 
signed  by  authority  of  the  Commonwealth  Govern- 
ment  of  Australia,  and  held  by  the  petitioners, 
Tbe  bill  of  lading  expressed  that  there  had 
been  shipped  on  board  A  21  Martrt,  bound  for 
Loudon 

7i&  ports  subject  to  Government  requirements  with 
liberty  to  receive  aad  to  discharge  goods  and  passengers, 
i  oonl,  cargo,  supplies,  nod  for  any  othor 
to  call  at  any  port  or  ports  in  any  order, 
1  with  or  without  pilots,  and  to  tow  and  assist 
i  in  all  situations,  sad  to  deviate  for  the  purpose 
sf  saving  life  and  property,  tbe  following  goods — 
fifty  bales  sheepskins   being   marked  and 
1  as  in  the  margin,  and  to  bs  delivered  (subject 


to  ths  exceptions  and  conditions  hereinafter  mentioned) 
in  the  like  good  order  and  condition  from  the  ship's 
dock  at  her  anobomge  (where  ths  ship's  responsibility 
shall  osass)  at  ths  aforesaid  port  of  London  (or  so 
thereto  aa  she  may  safaly  get)  unto  order  or  to  his 
their  i 


Condition  1  contained  an  exception  from 
liability  for  tbe  Aot  of  God  or  the  King's 
enemies,  and  a  number  of  other  perils.  Con- 
dition 4  was  in  the  following  terms  :— 

4.  With  liberty  to  prooeed  to  and  stay  at  any  port  or 
porta,  place  or  places,  in  any  order  or  rotation  back- 
wards and  (or)  forwards,  and  notwithstanding  that  sueh 
ports  or  places  are  out  or  away  from  ths  customary  or 
geographical  routs,  to  the  port  of  discharge  hereinbefore 
mentioned,  for  the  purpose  of  receiving  and  (or)  dis- 
charging goods,  coals,  suppliss,  or  passengers  or  for  any 
other  purpose  whatsoever,  whether  ejutdom  generis  or 
not,  and  to  return  ones  or  often er  to  any  port  or  porta, 
place  or  places,  without  any  liability  whatsoever  resting 
on  ths  shipowners  on  tbe  ground  of  deviation  by  reason 
of  any  routs  taken  as  above,  and  with  liberty  on  ths  way 
to  call  and  stay  at  an  intermediate  port  or  potts  to 
disobarge  or  take  on  board  passengers,  cargo,  coal ,  or 
other  supplies,  and  to  sail  with  or  without  pilots,  and  to 
tow  and  assist  vessels  in  all  situations.  Steamer  to  be 
it  liberty  to  lesvs  ports  to  assist  vesssls  in  distress, 
and  (or)  for  ths  purpose  of  saving  life  and  (or) 
property. 

Stamped  in  the  margin  in  purple  ink  wai  the 
following  clause  : 

Tbe  insulated  space  on  ths  ship  having  been  taken  by 
His  Majesty's  Government,  the  ship  in  addition  to  any 
liberties  expressed  or  implied  in  this  B/lading  shall 
have  liberty  to' com  ply  with  any  orders  or  directions  as 
to  departure,  arrival,  routes,  ports  of  call,  stoppages,  or 
otherwise  howsoever  given  by  His  Majesty's  Govern- 
ment or  any  department  thereof,  any  person  acting  or 
purporting  to  aot  with  the  authority  of  His  Majesty  or  of 
His  Majesty's  Government  or  of  any  department  thereof, 
and  anything  done  or  not  dons  by  reason  of  any  suoh 
orders  or  directions  shall  not  be  deemed  a  deviation  ship 


The  term9  of  this  clause  have  reference  to  the 
fact  that  on  the  13th  April  19)5  an  Order  in 
Council  bad  been  made  by  which  all  tbe  cold 
storage  space  in  all  British  steamships  piling 
between  Australia  and  Great  Britain  had  been 


There 
B  La 


Great  Britain 
requisitioned  for  tbe  use  of  the  Oroi 
was  also  stamped  in  tbe  margin  of  the 
clause  in  red  ink : 

If  and  so  long  aa  tbe  ahip  is  insured  sgainst 
war  risks  with  a  War  Bitks  Insurance  Association 
nnder  or  in  oonneontion  with  a  War  Risks 
Insuranos  Scheme  of  His  Majesty's  Government 
the  ship  hi  addition  to  any  liberties  expressed 
or  implied  in  this  bill  of  lading  shall  have  the 
liberty  to  comply  with  any  orders  or  direotion  as  to  de- 
parture, arrival,  routes,  ports  of  call,  stoppages,  or. 
otherwise  howsoever  given  by  His  Majesty's  Govern- 
ment or  any  department  thereof  or  any  parson  acting  or 
purporting  to  aot  with  ths  authority  ot  Hia  Majesty  or 
of  His  Majesty's  Government  or  of  any  department 
thereof  or  by  any  committee  or  person  having  nnder  the 
terms  of  the  War  Bisks  Insuranos  on  ths  ship  ths  right 
to  give  suoh  orders  or  directions  an" 
not  done  by  reason  of  any  suoh  orders  or  < 
be  deemed  a  deviation. 

The  Marere  left  Melbourne  on  the  20th  Aug. 
1915,  carrying  troops  and  horses  and  a  large 
quantity  of  Government  stores,  guns,  ammuni- 
tion and  wagons.  Among  tbe  Government 
stores  on   board  were   4000  tons  of  froaen 
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meat.  There  were  also  on  board  oertain 
amounts  of  ordinary  traders'  goods,  including 
the  petitioners'.  Troops,  guns,  stores,  and 
ammunition  were  landed  at  Suez  and  Alexandria, 
and  on  the  20th  Sept.  the  Teasel  was  sent  on  to 
Mudros,  carrying  (tntor  alia)  the  4000  tons  of 
frozen  meat.  She  remained  at  Mndroa  for  two 
daya,  and  waa  then  sent  on  to  Imbroa,  where  she 
remained  from  the  7th  Oct.  till  the  4th  Deo. 
discharging  meat  for  the  nee  of  the  troops 
engaged  on  the  Oallipoli  Expedition.  The  rate 
of  discharge  was  slower  than  the  commercial 
rate  as  it  waa  conditioned  by  the  requirements 
of  the  troops.  After  the  4th  Deo.  the  Jferere 
retnrred  to  Mndroa  with  150  tona  of  the  frozen 
meat  on  board,  and  there  abe  took  on  board  500 
tona  more  meat  from  two  other  vessels.  The 
whole  of  these  650  tons  were  discharged  at  Madroa 
as  required.  All  the  movements  of  the  Martr* 
were  carried  ont  under  the  orders  of  the  naval 
transport  authorities.  On  the  16th  Jan.  ahe 
sailed  for  Gibraltar  under  orders,  and  in  course  of 
her  voyage  abe  waa  torpedoed  in  the  Mediter- 
ranean  by  a  German  bud  marine. 

Sankey,  J.  decided  in  favour  of  the  Grown,  but 
bis  decision  was  reversed  by  the  Court  of  Appeal, 
who  gave  judgment  in  favour  of  the  peti- 
tioners (now  respondents).  This  appeal  is 
brought  by  the  appellant  asking  that  the 
judgment  of  Sankey,  J.  in  his  favour  should  bo 
restored. 

Mndroa  and  Imbros  are  between  600  and  700 
miles  steaming  from  Alexandria  and  are  off  the 
course  of  a  vessel  bound  for  London  from  the 
Sue  2  Canal.  It  was  contended  for  the  respondents 
that  the  employment  of  the  vessel  from  the  20th 
Sept.  1915  to  the  16th  Jan.  1916  was  not  in 
accordance  with  the  contract  contained  in  the 
bill  of  lading,  and  amounted  to  a  deviation  and 
alteration  of  the  adventure,  ao  that  the  Grown 
cannot  take  advantage  of  the  exception  of  risks 
from  the  King's  enemies  contained  in  the  first 
condition  of  the  bill  of  lading. 

Attention  was  directed  to  the  conditions 
under  which  the  vessel  waa  requisitioned  by 
the  Government  in  Aug.  1914,  and  waa  .being 
worked  by  the  Government  at  the  time  of  the 
ahipment  of  the  petitioners'  goods.  These  requi- 
sitions are,  however,  in  no  way  referred  to  in 
the  bill  of  lading,  and  are  not  material  for  the 
purposes  of  the  question  before  the  House,  which 
must  depend  on  the  terma  of  the  bill  of  lading 
itself,  together  with  what  waa  done. 

The  bill  of  lading  provided  for  the  carriage  of 
the  petitioners'  gooda  from  Melbourne  to  London 
"  via  porta  subject  to  Government  requirements," 
and  the  marginal  clause  in  purple  ink  referring 
to  the  fact  that  the  insulated  space  on  board  had 
been  taken  by  the  Government  reserved  liberty  to 
the  ship  to  comply  with  any  orders  or  directions 
as  to  departure,  arrival,  route,  porta  of  call, 
stoppages,  or  otherwise  howsoever  given  by  Hia 
Majesty's  Government  or  any  department  there- 
of, and  provided  that  anything  done  by  reason 
of  any  such  orders  of  directions  should  not  be 
deemed  a  deviation.  There  waa  a  good  deal  of 
ument  about  the  fourth  condition  and  the 
ink  marginal  clause,  but  they  are  both  in 
my  opinion  not  material  for  the  purposes  of 
this  appeal,  whioh  falls  to  be  decided  on  the 
terms  contained  in  the  body  of  the  bill  of  lading 
and  in  the  marginal  clause  in  porple  ink. 


There  is  no  doubt  that  if  there  takes  place  any 
deviation  in  the  course  of  a  voyage  not  warranted 
by  the  terms  of  the  contract,  or  any  material 
variation  in  the  nature  of  the  employment  of  the 
vessel  or  character  of  the  adventure  contemplated 
by  the  bill  of  lading,  the  benefit  of  any  exception 
contained  in  the  bill  of  lading  will  be  lost  It 
waa  hardly  argued  that  the  mere  sending  of  the 
vessel  to  Mudros  and  Imbros  waa  a  deviation  not 
authorised  by  the  bill  of  lading,  and  no  such  con- 
tention would  have  succeeded.  This  no  doubt 
involved  a  detour  far  out  of  the  ordinary  oourae 
of  a  voyage  between  Melbourne  and  London,  but 
in  my  opinion  it  was  authorised  by  the  bill  of 
lading  and  particularly  by  the  marginal  clause  in 
purple  ink.  It  waa  adopted  under  a  direction  of 
Hia  Majesty's  Government  as  to  the  route  to  be 
followed  and  the  ports  of  call  and  cannot  be 
deemed  a  deviation,  having  regard  to  the  terma  of 
the  marginal  clanse  to  whioh  I  have  adverted. 

But  other  and  more  difficult  questions  are 
raised  by  the  use  made  of  the  vessel  at  Imbroa 
and  at  Mndroa.  At  Imbroa  the  meat  waa  not 
unloaded  in  the  ordinary  commercial  oourae,  but 
waa  delivered  aa  it  was  required  for  the  purposes 
of  the  troops  engaged  on  the  Gallipoli  Eipedi- 
tion.  It  is  aaid  that  this  amounted  to  the  employ- 
ment of  the  vessel  aa  a  hulk  or  atoreahip,  and  not 
for  the  purpoaea  of  the  voyage,  whioh  wonld  com- 
prise unloading  in  the  ordinary  way  and  rates  at 
porta  of  discharge.  Some  seven  weeks  were  spent 
in  this  way  at  Imbroa,  and  it  ia  aaid  that  this  was 
quite  an  unreasonable  time  and  amounted  to  a 
departure  from  the  terms  of  the  contract  of 
carriage  of  the  petitioners'  gooda.  It  ia,  however, 
to  be  observed  that  during  the  whole  of  this  time 
the  vessel  was  discharging  frozen  meat  whioh  ahe 
had  brought  from  Australia,  and  in  ascertaining 
what  ia  a  reasonable  rate  of  discharge  all  the 
circumstances  must  be  looked  at.  The  meat  had 
been  brought  for  supply  to  the  troops,  and  it  waa, 
in  my  opinion,  not  an  unreasonable  coarse  to  dis- 
charge it  as  it  was  wanted  by  them.  It  doea  not 
appear  that  the  whole  of  the  meat  could  have 
been  landed  in  the  ordinary  course  of  com- 
mercial discharge  and  stored  at  Imbros,  and 
I  agree  with  the  majority  of  the  Court  of 
Appeal  in  thinking  that  the  delay,  owing  to  the 
mode  of  discharge  adopted  there,  cannot  be 
regarded  as  having  the  effect  whioh  an  unautho- 
rised deviation  would  have  on  the  liability  of  the 
shipowners. 

Other  considerations,  however,  arise  with  regard 
to  the  stay  at  Mudros  from  the  4th  Dec.  to  the 
16th  Jan.  The  discharge  of  the  150  tona  of  meat 
whioh  the  Movers  had  brought  from  Melbourne 
can  have  occupied  only  a  small  part  of  the  time 
of  the  veaaels  second  stay  at  Mudros,  having 
regard  to  the  small  quantity  whioh  remained. 
She  took  on  board  500  tons  more  from  other  ships, 
and  in  respect  of  these  500  tons  she  waa  certainly 
need  aa  a  hulk  or  atoreahip  and  not  in  the  dis- 
charge of  the  cargo  which  ahe  had  carried  on  her 
voyage.  The  evidence  ia  meagre,  but  I  doubt 
whether  the  discharge  of  the  150  tona  already  on 
board  plus  the  500  tons  taken  on  board  at  Mudros 
from  other  vessels  would  account  for  the  whole  of 
the  stay  made  on  this  occasion  at  Mudros. 
Whatever  the  cause,  there  waa  such  an  amount  of 
delay  at  Mndroa  on  this  second  occasion  aa  to 
amount  tea  material  variation  in  the  employment 
contemplated  by  the  contract,  and  thia  on  the 
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authorities  would  hare  the  effect  of  ax 
rued  deviation,  and,  indeed,  would  be  oommonly 
spoken  of  as  a  "  deviation,"  which  in  its  current 
though  inaccurate  use  inoludes  unauthorised  delay 
upon  the  voyage. 

I  therefore  agree  with  the  majority  of  the  Court 
of  Appeal  in  thinking  that  this  appeal  should 
be  dismissed  with  cost*,  on  account  of  the 
unauthorised  delay  at  Mudros  upon  this  second 


Viscount  Haldanb.— The  steamship  Marere 
left  Melbourne  on  the  20th  Aug.  1915,  bound 
for  London  "vid  porta  subject  to  Government 
requirements."  She  proceeded  first  of  all  to  Suez, 
then  to  Port  Said,  then  to  Alexandria,  and  later 
to  Mudroe  and  Imbros.  On  a  subsequent  part 
of  ber  voyage,  and  while  on  the  way  from  Mudros, 
whither  she  had  returned,  to  Gibraltar,  she  was 
f>unk  not  far  from  Malta  by  an  enemy  ship  of  war. 
From  Melbourne  she  bad  conveyed  troops,  horses, 
guns,  and  Government  stores,  including  a  large 
quantity,  amounting  to  4000  tons, of  frozen  meat. 
The  Marere  bad  been  requisitioned  by  the 
Government  both  for  her  insulated,  or  refri- 
gerated, spaces,  and  for  transport  of  troops  5 
but,  as  she  was  a  cargo  steamer  available 
for  general  purposes,  the  agents  of  the  Govern- 
ment determined  to  allow  ordinary  traders' 
goods  to  be  shipped  in  the  spire  cargo 
space.  As  the  result,  the  respondents  arranged 
with  the  Government  to  ship  on  board  her, 
destined  for  London,  fifty  bales  of  sheep- 
skins, which  in  the  event  were  lost  when  the 
steamer  was  sunk.  The  question  on  the  appeal  is 
whether,  under  circumstances  to  which  I  shall 
refer,  the  terms  of  the  bill  of  lading  protect  the 
Government,  again Bt  whom  the  respondents  have 

Eroceeded  by  Petition  of  Rights,  from  a  claim  for 
»s  occasioned  by  non-delivery  of  the  goods  so 
shipped.  The  Court  of  Appeal,  reversing  judg- 
ment of  Sankey,  J  ,  have  held  that  in  the  circum- 
stances of  the  actual  voyage,  these  terms  do  not 
proteot  the  Government 

The  bill  of  lading  provided  initially  that  as  the 
Government  had  taken  the  insulated  spsoe,  the 
ship  should  be  at  liberty  to  comply  with  any 
orders  of  the  Government  as  to  "  departure, 
arrival,  ports  of  call,  stoppages,  or  otherwise  how- 
soever." It  then  stated  that  fifty  bales  of  sheep, 
skins  had  been  shipped  on  the  Marmre,  bound  for 
London  "  m&  ports  subject  to  Government  require- 
ments," with  liberty  to  receive  and  discharge 
goods  and  passengers  and  to  take  in  coal,  cargo, 
supplies,  and  for  any  other  purpose,  and  to  call 
at  any  port  or  porta  in  any  order.  Bat,  by 
subsequent  provisions  of  the  contract,  loss  arising 
from,  among  other  causes,  the  aots  of  the  king's 
enemies  was  excepted,  and  the  vessel  was  given 
liberty  "  to  proceed  to  and  stay  at  any  port  or 
place  in  any  order,  backwards  and  forwards,  and 
notwithstanding  that  snob  ports  or  places  are  out 
of  the  customary  or  geographical  route,  for  the 
purpose  of  receiving  and  for  discharging  goods, 
ccal,  supplies,  or  passengers,  or  any  other  purpose 
whatever,  whether  ejuidem  generit  or  not" 

After  leaving  Alexandria,  which  she  did  at  the 
very  beginning  of  Oct.  1915,  the  steamer  would, 
if  she  bad  proceeded  straight  to  London,  have 
reached  that  port  in  ordinary  course  just  before 
the  middle  of  the  month.  But,  as  she  was  entitled 
nnder  the  terms  of  the  bill  of  lading  to  do,  she 
proceeded  under  Government  orders  to 
You  XIV.,  N.  8. 


and  arrived  there  on  the  3rd  Oct.  The  mili- 
tary authorities  then  took  over  the  4000  tons  of 
frozen  meat,  and  began  to  discharge  it  into 
lighters  for  consumption  by  the  troops.  But  the 
rate  of  discharge  was  alow,  only  about  10  or  15 
tons  a  day.  The  steamer  remained  at  Mudros 
only  two  days  on  this  occasion,  and  proceeded 
nnder  further  orders  to  Imbros.  This  port  she 
reached  on  the  7th  Oct.,  and  remained  there  till 
about  the  4Lh  Dec.  On  arrival  she  began  to  dis- 
cbarge more  of  the  frozen  meat  at  the  rate  of  50 
to  90  tons  a  day,  finally  leaving  only  150  to  200 
tons  out  of  the  original  4000  in  the  end  undis- 
charged. The  rate  of  discharge  appears  to  have 
been  slower  than  would  ordinarily  have  been  the 
case,  because  there  was  no  accommodation  at 
Imbros  for  storage,  and  the  meat  is  proved  to 
have  been  taken  out  merely  as  the  troops  required 
it  On  the  4th  Dsc.  the  steamer,  by  order  of  the 
naval  transport  effi  ser,  returned  to  Mudros.  She 
was  there  taken  alongside  another  vessel,  also 
laden  wifh  frozen  meat,  and  150  or  200  tons 
from  this  vessel  were  put  on  the  Marere, 
whioh  so  had  about  350  tons  in  all  on  board. 
She  appears  then  to  have  been  used  as  a  store 
ship  for  supply  of  the  local  needs,  discharging 
for  this  purpose  25  to  50  tons  a  day.  It 
seems  that  later  on  about  another  300  tons 
were  put  on  board  the  Marere  from  another 
vessel  tot  gradual  discharge,  and  the  Marere  was 
thus  used,  in  language  accepted  by  the  master  in 
bis  evidence,  aa  a  hulk  in  order  to  put  the  stuff 
on  board,  and  thus  relieve  the  other  steamer." 
The  Maters,  under  these  circumstances,  kept  on 
discharging  25  to  50  tons  of  frozen  meat  a  day 
for  the  supply  of  the  local  needs,  and  she 
remained  at  Imbros  thus  engaged  until  the 
16th  Jan.,  when  she  sailed  for  Gibraltar.  The 
view  taken  by  the  Court  of  Appeal  was  that  under 
these  circumstances,  the  steamer  must  be  taken 
to  have  been  detained  by  the  Government  and 
UBed  as  a  storehouse  for  the  preservation 
and  issue  of  supplies  during  some  weeks  in 
whioh  the  voyage   was  interrupted  Jor 


I  think  that  the  Court  of  Appeal  was  right  in 
this  view  of  the  facts,  and  the  remaining  ques- 
tion is  whether  the  terms  of  the  bill  of  lading 
proteot  the  Government  as  owners  of  the  ship 
from  loss  by  a  peril  whioh  would  have  been 
excepted  had  there  nut  been  such  a  deviation  from 
normal  employment  Now,  no  doubt,  the  words 
whioh  I  have  quoted  from  the  bill  of  lading  do,  if 
taken  by  themselves,  give  a  very  wide  liberty  of 
deviation  and  uses.  But  they  cannot  be  properly 
read  in  isolation  as  if  they  stood  alone.  They 
occur  in  a  contract  which  must  be  read  as  a  whole. 
The  Government  agreed  use  of  the  ship  with  the 
respondents  was  to  makes  voyage  which  was  spe- 
cified as  the  main  purpose  of  the  contract  The 
sheepskins  were  to  be  conveyed  on  board  the 
steamer  from  Melbourne  to  London.  The  lan- 
guage conferring  liberties  on  the  vessel  must  I 
think,  be  read  as  signifying  that,  although  these 
liberties  are  expressed  to  be  wide,  they  are  not  to  be 
such  as  to  destroy  the  character  of  what  was  bar- 
gained for,  carriage  by  steamer  of  carton  from 
Melbourne  to  London.  It  was  said  by  Sankey, 
J.  that  the  Government  were  to  be  f  ree  to  use  the 
vessel  for  military  purposes.  No  donbt  they 
were.  But  then  this  liberty  was  reserved  in  a 
oontraot  the  dominant  purpose  of  which  was  the 
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undertaking  of  the  Government  to  carry  the 
goods  to  London.  Some  limit  muat  be  aet  on  the 
right  to  employ  a  vessel  made  the  subject  of 
aooh  a  contract  for  military  purpose* .  Obviously, 
for  instance,  ahe  could  not  be  deliberately 
diverted  and  used  for  an  indefinite  time  in  order 
to  block  a  harbour  for  military  enda.  That  would 
be  to  destroy  the  main  object  for  which  the 
respondents  had  bargained,  toe  carriage  of  their 
gooda,  and  the  general  words,  which  won  Id,  if 
read  aa  standing  by  themselves,  give  an  appa- 
rently unlimited  discretion  to  the  Government, 
moat  be  read  with  auoh  restriction  of  their  import 
aa  will  keep  it  consistent  with  the  genaral 
obligation  undertaken  by  the  contract  for 
carriage. 

It  seems  to  me  that  thia  view  ia  the  only  one 
that  ia  consistent  with  the  principles  of  inter- 
pretation laid  down  in  thia  Honae  when  Glynn  v. 
Margettun  (7  Aip.  Mar.  LlW  Cai.  366;  69 
L.  T.  Rep.  1 ;  (1893)  A.  0.  351)  waa  decided. 
What  Lord  Herechell  then  aaid  about  the 
limitation  of  the  construction  which  ought  to 
be  pat  on  general  words  need  in  a  printed  form 
appears  to  me,  mufatw  mutandis,  to  be  applicable 
to  the  document  before  us.  The  main  object  and 
intent  which  ia  the  dominant  reason  of  the 
contract  moat  not  be  left  out  of  eight  when  tbe 
question  ia,  how  general  words,  which  are  certainly 
capable  of  a  construction  whioh  preserves  thia 
object  and  intent,  ought  to  be  read,  on  considera- 
tion, in  their  context.  Neither  the  "  inaulated 
apace"  clause  in  this  contract,  nor  tbe  printed 
conditions  No.  4  seem  to  me  to  afford  any  further 
reaching  justification  for  an  uc restricted  inter- 
pretation than  the  printed  form  in  the  document 
construed  in  Glynn  w,  Margetson.  I  find  myself, 
therefore,  unable  to  come  to  any  other  conclusion 
than  that  the  decision  of  the  Court  of  Appeal  in 
the  present  case  was  correct. 

Lord  Atkinson  — I  concur.  In  my  view  of 
the  case  it  ia  not  necessary  to  repeat  the  facte. 

I  think  the  main  object  and  intention  of  the 
parties  to  the  mercantile  contract  contained  in 
the  bill  of  lading  in  thia  case  was  that  the  goods 
ahipped  should  be  carried  from  Melbourne  to 
London  in  a  Teasel  equipped  and  used  for  the 
carriage  of  gooda  or  passengers,  or  perhapa  both, 
by  sea.  That  was  the  fundamental  conception 
on  whioh  the  contract  was  based,  and  the  general 
words  of  the  fourth  clause  and  of  tbe  insulation 
spaoe  clauae  already  referred  to,  cannot,  I  think, 
be  construed  so  as  to  destroy  the  foundation  open 
which  the  contract  rested.  Wide  and  various  as 
are  the  rights  conferred  by  those  two  clauses 
upon  the  Grown,  they  do  not  enable  the  Grown  to 
alter  entirely  the  nature  of  the  use  to  whioh  the 
■hip  ia  to  be  devoted  from  that  of  a  ship  for 
carrying  gooda  from  one  place  to  another  by  sea 
to  that  of  a  ship  upon  whioh  goods  are  loaded 
cot  to  be  carried  anywhere,  but  merely  to  be  die- 
charged  at  the  place  at  whioh  they  have  been 
loaded  in  auch  quantities  aa  might  be  required  by 
those  having  control  over  them.  The  function 
which  a  ship  so  used  dischargee  is  in  all  essentiala 
the  same  aa  those  discharged  by  an  ordinary 
warehouse  built  on  shore — namely,  to  protect  and 
keep  within  it  the  gooda  placed  there  until  they 
are  removed  by  one  having  authority  to  remove 
them,  the  only  difference  between  the  ahip  and 
the  warehouse  being  that  the  ahip  is  afloat  But 
all  that  portion  of  her  equipment  designed  to 


enable  her  to  voyage  from  port  to  port  ia  aa 
un needed  in  her  case  for  the  use  she  is  thus 


devoted  to  as  it  would  be  in  the 
house  built  on  land.  It  may  well  be  that  a  ahip 
can  be,  in  effect,  thus  turned  into  a  warehouse  by 
prohibiting  her  from  discharging  her  cargo  at 
other  than  an  extremely  alow  rate— as,  for 
instance,  if  thia  ship  Marere  were  prohibited  from 
discharging  her  cargo  of  4000  tone  of  beef  at  a 
greater  rate  than  20  tons  per  day,  thus  detaining 
her  at  a  port  for  200  working  day  a  Taking  the 
view  of  the  oase  which  I  do,  however,  I  do  not  deal 
with  that  point.  I  prefer  to  rest  my  Judgment  as 

li 


appeal 


Backes  and  Warrington,  L.JJ.,  as 
them,  have  rested  theirs— ■namely,  on  the  fact  that 
after  tbe  Marere  had  discharged  all  but  150  tons 
of  her  cargo  of  4000  tons  of  beef,  an  additional 
oka)  tons  waa  transferred  irom  other  snips  to 
her,  not  to  be  carried  by  her  anywhere  from  the 

Slace  at  which  she  lay  at  the  time,  but  to  be  there 
isc barged  from  her  aa  and  when  and  at  the  rate 
required,  for  consumption  in  the  cam  pa.  I  think 
the  devotion  of  the  ship  to  such  a  purpose  was  not 
treating  her  at  all  aa  a  thing  to  be  need  for 
the  carriage  of  goods  from  port  to  port  by  sea, 
and  was  prohibited  by  the  implied  term  which 
formed  the  basis  of  the  contract  contained  in  the 
bill  of  lading.  Thia  reloading  and  alow  discharge 
accounts  for  the  detention  of  the  ship  at  Mudroa 
for  the  greater  part  of  the  time,  from  the  5th 
Dec.  till  the  16th  Jan. 

I,  therefore,  think  the  decision  appealed 
was  right,  and  should  be  affirmed,  and  the  a 
be  dismissed  with  costs. 

Lord  Sumnrb. — On  her  way  from  Melbourne 
to  London  the  steamship  Marere  after  leaving 
Alexandria  went  to  Imbroe  and  Lemnos,  staying 
about  sixty  days  at  the  first  island  and  about 
forty  days  at  the  second.  Without  good  cause 
shown  or  liberty  given  thia  was  on  the  face  of  it 
a  deviation  from  the  bill  of  lading  voyage.  She 
had  prosecuted  it  neither  by  the  accustomed  route 
nor  with  the  accustomed  dispatch. 

It  ia  true  that  the  Government  had  the  right  to 
call  upon  her  to  do  what  she  did,  nor  do  I  queetion 
that  all  that  ahe  had  to  do  waa  in  the  public 
interact.  No  one  would  have  had  her  do  other- 
wise, but  tbe  question  is  whether  or  not  the 
Government  is  bound  by  contract  to  pay  for  the 
legal  oonsequenoea  of  it.  Possibly  it  might  have 
been  foreseen  that  all  that  ahe  did  ahe  would  have 
to  do,  but  how  can  that  affect  the  shippers  of  the 
cargo  P  Tbe  bill  of  lading  does  not  incorporate 
or  even  refer  to  the  terms  and  conditions  for 
hiring  transports,  cor,  fat  notice  wonld  have 
mattered,  ia  it  proved  that  they  bad  notice  of 
them.  The  question  arises  on  a  contract  for  the 
carriage  of  gooda,  on  a  bill  of  lading,  signed  on 
the  Government's  behalf  and  issued  to  shippers 
of  cargo,  cot  on  a  contract  for  the  nee  of  a  ship 
between  shipowners  and  charterers.  One  has  not 
to  aak  whether  the  action  relied  on  aa  a  devia- 
tion waa  incidental  to  a  voyage  whioh  tbe  ahip 
could  be  required  to  make,  but  whether  it  waa 
consistent  with  the  voyage  whioh  it  had  been 
promised  to  tbe  ehipper  that  ahe  should  make, 
and  if  it  waa  not,  whether  he  bad  agreed  to  allow 
it  and  had  promised  not  to  object  to  it. 

The  terms  of  the  bill  of  lading  must  therefore 
be  construed  and  applied  to  tbe  facte.  Tbe  docu- 
ment is  on  the  ordinary  printed  form  of  tbe 
Commonwealth  and  Dominion  Line,  essentially 
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a  mercantile  contract  for  a  mercantile  object,  bnt 
adapted  to  Government  needs  and  the  exigencies 
of  war  by  added  clauses  to  a  certain  extent.  On 
their  true  construction  how  far  do  those  additions 
extend  P 

Not  merely  by  the  description  of  the  ship  as 
"A. 21,"  bnt  by  the  wording  of  the  clauses,  one 
sees  that  the  -Mar era  was  requisitioned.  The 
words  "  bound  for  London  vi&  ports  subject  to 
Government  requirements  "  only  mean  "  vi&  such 
porta  as  the  Government  may  see  fit  to  require." 
It  is  the  ports  that  are  "subject  to"  this  quali- 
fication— the  words  do  not  condition  the  whole 
contract.  Otherwise  the  greater  part  of  the 
instrument  is  otiose  and  the  juxtaposition  of  tbe 
words,  too,  is  wrong.  Clearly  the  liberty  of  route 
thus  conceded  by  the  shipper  in  order  to  make 
the  agreed  voyage  more  elastic  is  sufficient  to 
justify  the  actual  departure  from  the  usnal  route 
by  going  from  Alexandria  to  LemnoB  and  Imbros, 
nor  was  this  questioned. 

The  delay  waa  not  involuntary  or  Bimply  occa- 
sioned by  the  mode  in  whioh  the  bill  of  lading 
voyage  had  to  be  performed  under  the  circum- 
stances. It  was  no  question  of  weather  or  strikes 
interfering  with  the  discharge  of  cargo ;  the 
delay  was  due  to  the  voluntary  act  of  tbe 
carriers,  parties  to  the  bill  of  lading,  in  making 
use  of  the  ship  as  they  did.  To  say  that  tbe  ship 
was  simply  engaged  in  delivering  her  meat  cargo 
to  it*  consignees  at  its  destination,  and  that  bad 
weather  ana  lack  of  unloading  facilities—namely, 
cold  storage  ashore — protracted  this  operation,  is 
to  misunderstand  the  facts.  According  to  the 
only  evidence  on  tbe  point,  the  meat  was  con- 
signed  to  and  was  deliverable  at  London,  nor  was 
it  in  fact  in  process  of  being  discharged  as  part 
of  the  commercial  use  of  the  ship  at  a  some- 
what ill-equipped  port,  but  as  food  brought, 
so  to  speak,  to  the  consumers'  doors  and 
delivered  to  them  as  and  when  they 
rea.dy  to  eat  it  Tbe  ship  became  a  floating 
butcher's  shop  for  the  British  Army.  She  took 
in  fresh  stocks  from  other  ships  and  disposed  of  it 
on  the  spot  in  the  supply  of  local  consumption,  in 
the  eame  way  as  her  own.  For  the  time  being,  and 
that  a  substantial  time,  she  ceased  to  be  engaged 
in  the  mercantile  .transport  of  cargo. 

8uch  a  use  of  a  ship  has  been  held  to  be  outside 
any  of  the  ordinary  liberties,  by  whioh  tbe  implied 
obligation  not  to  deviate  iB  commonly  qualified, 
at  least  since  tbe  time  of  Lord  Mansfield : 
{Hartley  r,  Buggin,  3  Dougl.  39).  Usage  might 
bring  such  a  thing  within  the  ordinary  course  of 
a  trading  voyage,  as,  for  example,  in  the  voyages 
out  and  home  to  the  West  Coast  of  Africa  to  stay 
and  trade,  or  in  the  Pacific  in  the  case  of  a 
schooner  sailing  in  the  Island  trade.hut  there  is 
nothing  of  that  sort  here.  Blackburn,  J.  points 
this  distinction  ont  in  the  company  of  African 
Merchant*  v.  British  and  Foreign  Marine  Intur. 
cmcs  Company  (28  L.  T.  Bep.  233 ;  L.  Bep.  8  Ex. 
154).  It  is  true  that  these  are  insurance  cases, 
but  Btill  they  are  in  point.  A  departure  from  the 
regular  prosecution  of  tbe  agreed  voyage,  without 
leave  or  lawful  exouse,  varies  the  risk,  which  the 
underwriter  covers,  juet  as  it  varies  the  risks, 
which  the  cargo  owner  agrees  to  run,  when  he 
agrees  to  a  category  of  excepted  perils  in  the  bill 
of  lading.  If  a  given  deviation  us  permitted  by 
tbe  liberties  in  the  bill  of  lading,  the  cargo  owner 
runs  the  risk  of  loss  by  excepted  perils;  if  not, 


[H.  o»  L. 

that  risk  is  run  by  tbe  carrier.  Tbe  facts  con- 
stituting deviation  are  the  same  in  each  case,  and, 
alike  in  a  bill  of  lading  and  in  a  voyage  policy 
the  voyage,  which  is  material,  is  the  agreed  voyage 
according  to  the  construction  and  tenor  of  the 
instrument. 

Two  clauses  in  tbiB  bill  of  lading  provide  for 
liberties  to  do  what  would  otherwise  be  a  devia- 
tion—olanse  4  and  tbe  purple  rubber  stamp  clause, 
which  begins  "  tbe  insulated  space  on  the  ship." 
The  former  does  not  avail  tbe  carrier  ;  it  overlaps 
and  is  inconsistent  with  tbe  latter,  and  is  more  in 
his  favour.  The  oonfliot  results  in  an  ambiguity, 
and  he  cannot  rely  on  it.  Tbe  latter  is  tbe 
material  clause.  Of  this  there  is  a  some- 
what similar  version  in  a  red-ink  clause, 
which  begins  "  if  so  long  as  the  ship  is 
insured,"  ont  this  again  may  be  disregarded. 
Nothing  turns  on  the  colour  scheme  or  the  typo- 
graphy of  this  somewhat  varigated  bill  of  lading. 
Bubber  stamps,  print  and  typewriting,  red,  blue, 
black  and  purple,  must  all  depend  or  construction, 
bnt  the  red-ink  clause  deals  with  insurance,  while 
the  purple  clause  gives  the  carrier  liberties  to 
deviate,  and  accordingly  the  latter  is  the  orucial 
matter. 

The  clause  specifies  the  subject-matter  of 
various  Government  orders,  and  says,  "anything 
done  or  not  done  by  reason  of  any  snoh  orders  or 
directions  shall  not  be  deemed  a  deviation." 
Those  subjects  are  "  departures,  arrivals,  routes, 
ports  of  call,  stoppages  or  otherwise."  The  use  to 
whioh  she  was  pnt  cannot  be  justified  by  any  of 
these  words  unless  by  "or  otherwise."  In  my 
opinion  the  ordinary  canons  of  construction  apply. 
All  the  named  snbjeots  are  species  of  common 
genus— namely,  incidents  attaching  to  a  mer* 
cantiie  voyage— and  the  words  "or  otherwise" 
sweep  in  the  residue  of  such  incidents.  The  use 
made  of  the  ship  waa  not  such  an  incident.  The 
question  may  be  put  in  another  way.  Tbe 
problem  is,  as  in  Glyn  v.  Margetaon  (69  L.  T. 
Bep.  1|  (1903)  A.  C,  at  p.  855).  to  harmonise 
general  words  applicable  to  all  the  voyages  for 
which  bills  of  lading  in  this  term  may  be  issued 
with  the  particular  voyage  for  whioh  tbe  par- 
ticular bill  of  lading  waa  issued.  The  words  "or 
otherwise,"  however  wide  they  be,  must  still 
be  limited  to  something  which  is  not  inconsistent 
with  the  main  object  of  the  contract— that  is,  tbe 
mercantile  operation  of  transporting  cargo  to 
London  on  the  voyage  described  in  the  contract. 
I  think,  therefore,  that  the  terms  of  the  bill  of 
lading  do  not  cover  this  deviation,  and  the  fact 
that  the  purpose  of  the  delay  and  tbe  use  of  the 
ship  were  laudable  is  no  more  a  justification  than 
was  salving  and  towing  the  ship  in  distress  in 
8caramanga  v.  Stamp  (42  L.  T.  Bep.  840;  L.  Bep. 
5  C.  P.  Div.  295).  The  result  is  that  the 
exception  of  "  King's  enemies  "  is  no  longer  an 
answer  to  the  claim  for  non-delivery  of  the  goods 
and  the  appeal  fails. 

Lord  Parmoob. — His  Majesty's  Government, 
having  spare  room  to  carry  traders'  goods  on 
the  snip  Marere,  contracted  to  carry  for  the 
respondents  fifty  bales  of  sheepskins  from  Mel- 
bourne to  London  on  the  terms  of  a  bill  of  lading 
dated  Melbourne,  the  14th  July  1915.  The  bill 
of  lading  was  in  commercial  form  with  a  special 
cause,  stamped  on  the  margin,  allowing  the  ship 
in  addition  to  any  liberties  expressed  or  implied 
in  the  bill  of  lading  to  have  liberty  to  comply  with 
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of  a  ship  as  a  store,  from  whioh  tbe  frozen  meat 
waa  unloaded  for  purposes  of  local  consumption, 
was  inconsistent  with  the  prosecution  of  a  com- 
mercial adventure  wbioh  was  baaed  on  the  nee 
of  the  ship  as  a  cargo- carry i n g  vessel  to  carry  tbe 
bales  of  abeep*kins  from  Melbourne  to  London. 
If  this  is  so,  suob  use  waa  not  covered  by  the 
liberties  given  in  the  bill  of  lading.  As  a 
oonsequenoe  tbe  Crown  is  precluded  from  relying 
on  tbe  exception  of  "  King's  enemies,"  and  the 
respondents  have  a  good  claim  for  tbe  loss  of  their 
goods. 

Jn  two  of  the  judgments  in  the  Court  of  Appeal 
a  distinction  was  drawn  between  the  use  or  the 
ship  in  distributing  her  own  cargo  for  local 
purposes  and  distributing  the  additional  500  tone 
received  from  other  vessels.  It  appears  to  me 
that  this  distinction  is  not  juetiued,  and  that  the 
use  of  a  ship  in  either  case  for  soch  purpose  is 
inconsistent  with  its  use  as  a  cargo- carrying 
vessel  in  the  adventure  of  carrying  bales  of  sbeep- 
Biias  from  Melbourne  to  London.  The  appeal 
should  be  dismissed  with  oosts. 

Solicitor  for   the   Crown,  Ohm*  tor  to  the 

Treasury. 

Solicitors  for  the  appellants,  Parker,  Garret t, 
and  Go. 


Jim*  27,  28,  J*ly  2.  4,  and  29, 1918. 

(Before  tbe  Lord  Chancellor  (Lord  Finlay), 
Visoount  Haldane,  Lords  Sumnkr,  Par- 
moor,  and  When  hurt.) 

Bradlbt  and  others  v.  Newsum,  Sons,  and 
Co.  Limited,  (a) 

ON  APPEAL  FROM  1  HE   COURT  OW  APPEAL  IN 
ENGLAND. 

Ship— Dill  of  laling — Contract  of  offreighiment — 
Ship  torpedoed  on  voyage — "Abandonment"  of 
ahip  by  crew  undtr  stress  of  enemy  violence—Ship- 
owners give  notice  to  charterers  that  ship  has 
been  sunk — Sh<p  salved — Resumption  of  possession 
by  cargo  owners— Liability  to  pay  freight. 

The  plaintiffs  uxre  the  indorsees  of  a  bill  of  lading 
signed  on  behalf  of  the  defendants,  the  owners  of 
the  ship  J.,  for  the  carriage  of  a  cargo  of  tvood  to 
be  delivered  at  Hull  on  payment  of  freight  as  per 
charter-party.  The  J.,  while  off  the  coist  of  Scot- 
land, was  on  the  1th  Oct.  1U16  torpedoed  by  a 
German  submarine,  and  the  ere  a  were  compelled 
to  take  to  their  boats  undtr  threat  of  being  shot. 
The  enemy  placed  bombs  on  board  the  J.,  and  the 
last  Vie  crew  saw  of  the  vessel  led  them  to  b  It  eve 
that  she  was  sinking.  The  crew  wtre  picked  up 
and  landid  at  Aberdeen  on  the  8th  Oct.,  and  the 
mas'er  at  once  ttlegraphed  to  the  owners:  "Ship 
sunk  yesterday.  Submarine."  On  the  9<A  Oct. 
the  owner's  agents  urate  to  the  plaintiffs,  quoting 
the  following  letter  from  the  owner:  •*.  .  .  / 
advise  you  of  the  loss  of  my  steamship  J  apiter, 
which  tteamer  was  sunk  by  enemy  submarine  on 
Saturday  last.  .  .  ."  The  vesetl  was  subse- 
quently found  a  waterlogged  derelict  and  lowed 
into  Lnth,  where  she  was  on  the  Mth  Oct.  token 
possession  of  by  the  Receiver  of  Wrecks.  On  the 
same  day  the  plaintiff*  claimed  to  elect  to  take 
possession  of  their  cargo  where  the  steamer  was. 


any  orders  or  directions  as  to  departure,  arrival, 
routes,  ports  of  call,  stoppages  or  otherwise  how- 
soever given  by  His  Majesty's  Government  or  any 
department  thereof,  and  anything  done  or  not 
done  by  reason  of  any  such  orders  or  directions 
is  not  to  be  deemed  a  deviation,  ship  being  free 
to  carry  contraband,  war,  and  like  risks.  The 
question  has  arisen  whether  the  apecial  provisions 
contained  in  this  clause  would  justify  the  devia- 
tion of  the  ship  to  the  port  of  Mudros  in  Letnaoa 
and  Imbros,  and  the  retention  of  the  ship  there, 
not  for  the  discharging  of  the  cargo  of  frozen 
meat  in  the  ordinary  way  from  a  cargo-carrying 
vessel,  but  as  a  store  to  unload  such  fro  sen  meat 
as  from  time  to  time  was  required  for  local  use 
and  consumption  by  tbe  troops,  not  only  from  her 
own  cargo  but  transhipped  from  other  vessels. 
The  respondents  do  not  complain  of  the  deviation 
of  tbe  ship  to  the  port  of  Mudros  and  ImbroB,  but 
to  the  use  made  of  the  ship  as  a  storage  vessel, 
from  wbioh  the  frozen  meat  was  unloaded  for  the 
purpose  of  local  consumption. 

The  facts  may  be  shortly  stated.  Fifty  bales 
of  sheepskins  were  shipped  on  board  tbe  steam- 
ship Marere,  which  left  Melbourne  on  the  20th 
Aug.  1915  for  Suez,  having  on  board  troops, 
hones,  guns,  ammunition,  waggons,  and  Govern- 
ment stores,  including  frozen  meat  and  al*o  a 
certain  amount  of  ordinary  trading  goods,  includ- 
ing the  above-mentioned  bales  of  sheepskins. 
The  troops,  stores,  guns  and  ammunition  were 
landed  at  Suez  and  Alexandria,  and  {on  the  30th 
Sept.  the  ship  left  for  Mudros  with  about  4000 
tons  of  frozen  meat.  The  Marere  Bbayed  at 
Mudros,  and  later  at  Imbros,  from  about  tbe 
7th  Oct.  to  about  the  4th  Dec.  The  cargo  of 
frozen  meat  was  unloaded  as  required  for  local 
consumption  by  the  troops  at  a  rate  of  discharge 
lower  than  the  ordinary  commercial  rate.  On 
the  4th  Deo.  the  ship  returned  to  Mudros  with 
about  150  or  200  tons  of  meat  on  board  and 
there  took  on  board  from  other  vessels  about  500 
tons  more  meat,  which  was  unloaded  at  a  rate 
from  25  to  50  tons  a  day  for  local  consumption. 
Tbe  ship  remained  at  Mudros  tiil  the  loth  Jan. 
1916,  and  after  leaving  Mudros  was  sunk  on  the 
same  day  by  German  submarines,  and  the  whole 
of  her  cargo  was  Inst 

In  my  opinion  His  Majesty's  Government  did 
atsome  the  ordinary  liabilities  of  carrying  goods 
by  sea,  according  to  commeicial  law,  save  so  far 
as  was  otherwise  agreed  in  the  bill  of  lading.  It 
was  argued  on  behalf  of  the  Crown  that  tbe  main 
intent  and  object  of  the  voyage  was  a  military 
one,  and  that  the  carriage  of  goods  for  the  re- 
spondents and  other  traders  was  of  secondary 
importance.  There  is  no  reason  to  doubt  this 
statement,  but  the  intention  to  use  the  ship  for 
military  purposes  is  not  inconsistent  with  tbe 
carriage  of  the  respondents'  goods  on  com- 
mercial terms,  in  space  not  required  for  their  own 
purposes  by  tbe  Government.  Tbe  question  is 
not  what  was  tbe  general  intention  of  tbe  Govern- 
ment, but  what  is  the  contract  made  between 
the  parties.  The  main  intent  and  object  of  this 
contract  waa  the  carriage  of  the  gocds  on  the 
adventure  of  a  voyage  by  a  cargo-carrying  vessel 
from  Melbourne  to  London.  The  liberties  of 
deviation  given  by  the  bill  of  lading  should  be 
construed  to  include  suoh  deviations  as  are 
consistent  with  the  main  intent  and  object  of  the 
commercial  adventure.   In  my  opinion  the  use 
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and  thereafter  brought  an  action  for  a  declaration 
that  they  we  entitled  to  delivery  without  payment 
of  freight. 

Held  (Lord  Sumner  dissenting),  that  the  matter  and 
crew  ha  I  not  abandoned  the  ship  in  such  circum- 
stances as  to  indicate  an  intention  not  to  perform 
the  contract,  and  that  the  owner's  agents'  letter  of 
the  9th  Oct.  was  not  a  nol'ce  of  the  abandonment 
of  the  contract  such  as  en  tilled^ the  cargo  owners  to 
receive  the  cargo  free  of  freight. 

Deci-tion  of  the  Court  of  Appeal  (Sargant,  J.  dissent- 
ing) (unto.  p.  180;  118  L.  T.  B*p.  78;  (1918) 
1  K.  B.  217)  reversed. 

ArpKAX  by  the  shipowner*  from  a  judgment  of 
the  majority  of  the  Ooart  of  Appeal  (Piokford 
and  Banket,  L  JJ.,  Sargant,  J.  dissenting)  which 
affirmed  a  jadstment)  of  Sankey,  J.,  reported 
ante.  p.  79:  116  L.  T.  Rep.  669;  (1917)  2  K.  B. 
112. 

The  facta  sufficiently  appear  from  the  head- 
note, 

MacKinnon,  K.C.  and  Lewi*  Noad  for  the 
appellants. 

Leek,  K.C.,  12.  A.  Wright,  K.C  and  Le  Quesne 
for  the  defendants. 
The  following  case*  were  referred  to  : 

The  Cito,  4  Asp.  Mar.  Law  Caa.  468 ;  45  L.  T. 

Rep.  G63 ;  7  P.  Dir.  5  ; 
The  Ar, io,  8  Aap.  Mar.  Law  Cat.  5  ;  72  L.  T.  Rep. 

621; 

W.  S.  Caine  v.  Owners  of  the  Dellglade,  Lloyd'*  List, 

3rd  Aug.  1915. 
Frtelh  v.  Burr.  2t>  L.  T.  Rep.  773  ;  L.  Rep.  tf  C.  P. 

208; 

(Un«ral  BUI  Potting  Company  Limited  r.  Atkinson, 
99  L.  T.  Rep.  943  ;  (1909)  A  C.  118; 

Mersey  Steel  and  Irtn  Company  v.  Naylor,  Benson, 
and  Co.,  51  L.  T.  Rep.  G37;  9  App.  Cas.  434  ; 

John* tone  t.  Milling,  54  L.  T.  Rep.  629  ;  t6  Q.B. 
Dir.  174  ; 

The  Kathleen,  2  Asp.  Mar.  Law  Cat.  367  ;  31  L.  T. 

Rep.  201 ;  L.  Rep.  4  A.  &  E.  269  ; 
The  Zeta,  3  Aap.  Mar.  Law  Caa.  73  ;  33  L.  T.  Rep. 

477  ;  L.  Rep.  5  A.  A  E.  466  ; 
Cottman  v.  West,  6  Asp.  Mar.  Law  Cas.  233;  58 

L.  T.  Rep.  122  ;  13  App.  Caa.  160 ; 
The  Fenis,  1855,  Swabey,  13 ; 
The  Barah  Bell,  1845,  4  Note*  of  Cases,  144  ; 
The  Cosmopolitan,  1848  6  Notes  of  Cases,  Sappl.  17 
The  Floret**,  16  Jar.'N.  8.  572 ; 
The  Dantsie  Packet,  1837,  3  Hagg.  Ad.  Rep.  383 ; 
Hot  hster  v.  De  la  Tour,  2  Ell.  A  Bl.  678  ; 
Hunter  t.  Prinsep,  10  East,  874 ; 
Shiplon  v.  Thornton,  1  P.  A  D.  216  ;  9A.4E.  314  ; 
Vlierboom  v.  Chapman,  13  M.  &  W.  230 ,  8  Jar.  81 1  ; 
Scott  v.  Shepherd,  2  Wo.  BL  892  ; 
The  Janet  Court,  8  Asp  Mar.  Law  Caa.  223 ;  76 

L.  IF.  Rep.  172 ;  (1897)  P.  59  ; 
The  Lvptir,S  Asp.  Mar.  Law.  Cas.  411;  52  L.  T. 

Rep.  768. 

The  Lord  Chancellor  (Lord  Finlay) :  This 
case  relates  to  a  contract  fur  the  carriage  of  cargo 
of  Umber  from  Archangel  to  Hull  on  the  steam- 
ahip  Jupiter,  and  the  question  is  whether  the  Cargo 
owner,  the  plaintiff  of  the  action  and  now 
respondent,  was  entitled  without  payment  of 
freight  to  demand  delivery  of  the  timber  at  Leith,  I 
to  which  place  the  vessel  had  been  brought  by  I 


salvor*.  The  claim  rested  on  the  contention  that 
the  vessel  was  "derelict"  when  abe  was  picked  up 
by  salvors,  and  that  this  amounted  to  an  abandon- 
ment by  the  appellant  of  the  contract  of  carriage 
which  entitled  the  cargo  owner  to  take  possession 
of  the  goods  at  Leith. 

The  cargo  owner  brought  the  action  by  writ 
dated  25th  Oct.  1916,  claiming  a  Declaration  that 
he  was  entitled  to  such  delivery.  The  points  of 
claim  alleged  that  the  Jupiter  while  proceeding 
on  the  voyage  was  attacked  on  the  7th  Oct.  by 
enemy  submarines  and  that  the  master  and  crew 
abandoned  the  vessel  which  was  picked  up  by 
vessels  of  H.M.  Patrol  Flotilla  and  brought  into 
Leith,  where  she  was  beached  and  placed  in  the 
hands  of  the  Receiver  of  Wrecks.  In  the  Points 
of  Defence  the  defendants  denied  the  abandon- 
ment and  pleaded  that  the  crew  was  com- 
pelled to  leave  the  Teasel  by  an  enemy  sub- 
marine, and  the  defendants  counter  claimed  for 
the  freight. 

The  respondents  had  chartered  the  Jupiter, 
which  belongs  to  the  appellant,  by  the  Charter 
Party  of  the  18th  July  1916,  for  tke  carriage  from 
Archangel  to  Hull  of  a  cargo  of  deal  battens  and 
other  timber  at  agreed  rates.  By  the  7th  clause 
the  Act  of  God,  the  King's  enemies,  restraints  of 
princes  and  rulers,  and  the  perils  of  the  seas  were 
excepted.  Bills  of  lading  were  given,  and  these 
are  held  by  the  respondents. 

What  happened  is  best  stated  in  the  words  of 
the  protest  by  the  master  of  the  Jupiter  and 
others,  dated  the  11th  Oct.  1916 1 

That  after  discharging  the  pilot  and  tug  tho  vessel 
proceeded  witbont  the  oooorrsncs  of  anything'  worthy  of 
note  until  3.40  p.m.  on  the  7th  Oct.  instant,  when 
appealer's  vetssl  was  crossing  the  Firth  of  Forth,  with 
the  Lo eg* tone  Lighthouse  bearing  S.  by  W.  about  forty 
miles  distant.    Whilst  following  ths  route  laid  down  by 
ths  Admiralty,  appearor,  the  matter,  suddenly  saw  a 
submarine  rise  out  of  the  water  on  his  v  ess  si's  starboard 
side,  and  about  a  quarter  of  a  mile  distant.    The  sub- 
marine at  once  nred  a  blank  shot  over  appealer's  veaasl, 
followed  immediately  afterwards  by  two  more  live  shots 
forward  and  aft  of  the  appearer's  vessel.    The  sub- 
marine then  signalled  to  appealer's  to  abandon  their 
ship.    Seeing  no  possible  chance  of  escape,  appearor,  the 
master  at  once  ordered  the  crew  to  take  to  the  boats, 
and  the  submarine  signalled  for  these  to  go  on  her.  On 
getting  near,  the  commander  of  the  submarine  asked 
appealer,  the  master,  for  ths  ship's  papers,  but  was 
told  they  were  still  on  board  the  vessel.   The  com- 
mander also  demanded  from  the  master  ths  name  of  the 
vefsel,  to  where  she  belonged,  her  registered  tonnage, 
and  what  their  position  then  was— whioh  information 
was  givon  by  ths  master.    Appealer's  seoond  boat, 
which  contained  the  mate  and  seoond  engineer,  was 
then  ordered  alongside  the  submarine  and  the  engineer 
was  taken  on  board.   Four  of  the  Germans  then  pro- 
ceeded to  appealer's  vessel  in  the  mate's  boat,  taking 
the  mate  with  tbera,  and  remained  aboard  about  ten 
minute i,  where  they  took  possession  of  the  ship's 
papers,  forcing  the  mate  to  show  them  thess  with 
threats  of  loaded  revolvers,  and  they  then  rttarned 
to  tho  submarine.    Shortly  afterwards  appearor,  tho 
master,  heard  an  explosion  aboard  his  vessel,  which 
had'  previously  had  a  strong  list  to  port,  and  which, 
after  the  explosion,  took  a  strong  list  to  starboard. 
Ths  submarine  subsequently  took  appearer  s  two  boats 
to  tow,  and  towed  them  in  a  westerly  direction  for 
about  five  miles,  when  they  were  oast  adrift,  and  during 
the  towage  appear  era  heard  further  explosions  aboard 
their  vessel,  of  which  they  lost  sight  in  the  gathuriog 
At  7  30  p.m.  appcarers  were  picked  up  by 
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the  trawler  Ayacanora,  of  North  Shields  (No.  72), 
which  vessel  took  appesrers  to*- Aberdeen,  whew  they 
arrived  at  10.30  a.m.  on  Saaday  nwrnicg  the  8th  Oot., 
ud  where  appeareT,  the  muter,  at  osoe  reported  the 
matter  to  the  Naval  authorities;  and  appealer,  the 
master,  eaith  that  as  eoon  as  he  lighted  the  submarine 
he  destroyed  his  secret  instructions  by  tearing  them  np 
and  throwing  the  pieces  overboard.  And  appearars 
lastly  say  that  they  have  subsequently  heard  that  the 
vessel,  floating  on  her  cargo,  hat  been  picked  np,  and 
beached  noar  Newhaven. 

The  master  was  under  the  impression  that  the 
steamship  bed  sank,  and  on  hie  arriTal  at  Aber- 
deen, on  the  morning  of  the  8th  Got.,  telegraphed 
to  Mr.  Bradley,  "  Ship  sunk  yesterday— sob- 
marine,'  and  repeated  this  in  his  letter  of  that 
day  to  Mr.  Bradley.  By  Mr.  Bradley's  instruc- 
tions bis  agents,  Messrs,  Bordewioh,  eent  on  the 
9th  Ojt.  the  following  letter: 

Meiers  N.  Nswsnm,  Sons,  and  Co.  Limited,  Hull.— 
Dear  Sirs,— S.8.  Jupiter.— We  hare  the  folio winf  letter 
from  owner  of  this  steamer  to-day,  which  kindly  note : — 
•'  It  is  with  very  groat  regret  I  advise  yon  of  the  loss  of 
my  ss.  Jupiter,  which  steamer,  was  sack  by  enemy 
submarine  on  Saturday  list.  The  ciew  are  all  landed 
safely.  Will  yon  kindly  advise  charterers  and  oblige." 
— Yours  faithfully,  (Signed)  P.  R.  BORDSWICH  and  Co. 

At  2  a,m.  on  Wednesday,  the  11th  Oot.,  the 
Jupiter,  whish  had  been  picked  up  by  a  Govern- 
ment patrol  boat,  was  beached  at  Newhaven,  a 
village  within  the  limits  of  the  port  of  Leith.  The 
appellants  were  informed  of  this  by  a  telepbonio 
message  from  their  agents  at  Leith,  Messrs. 
Ferness,  Withy,  and  Oo.,  which  be  received  at 
10.35  a.m.  on  the  morning  of  the  name  day  (11th 
Oct.).  Mr.  Bradley  requested  Messrs.  Forneee  to 
protect  his  interests  at  Leith,  and  informed  them 
that  he  would  arrive  that  night.  Be  left  Hull  by 
train  at  5.5  p.m.,  and  arrived  at  Leith  after  11 
p.m.  Before  he  left  Hnll  be  had  received  from 
the  respondents'  solicitors  the  following  telegram, 
dated  11th  Oct.  1916: 

Jupiter  we  represent  owners  cargo  of  this  steamer 
recently  brought  into  Leith  derelict  oox  clients  elect 
tike  possession  their  property  whore  now  lying  please 
note. 

The  respondents'  solicitors,  on  the  same  day, 
also  sent  to  the  receiver  of  wreck  at  Leith  the 
following  telegram  : 

Steamer  Jupiter  we  reprcaeLt  cargo  nndemtand  she  is 
now  lying  at  Newhaven  please  note  onr  oliente  olaim 
elect  take  possession  their  property  where  steamer  now 
is  please  do  not  allow  cargo  to  be  dealt  with  except  with 
oar  sanction  please  do  anything  necessary  prttect 
property  for  onr  oliente. 

The  shipowner  asserted  that  he  was  entitled 
to  take  the  cargo  on  to  Hall,  thai  earning  his 
freight,  which  would  amount  to  more  than  1  l.OOOi., 
while  the  cargo  owners  insisted  on  their  right  to 
take  possession  at  Leith  without  payment  of  any 
freight  as  the  Toyage  had  not  been  completed. 
On  the  26th  Oct.,  the  day  after  the  writ  in  the 
action  was  issued,  an  agreement  was  entered  into 
by  a  memorandum  of  that  date  arranging  for 
the  carriage  to  Hnll  of  the  cargo,  reserving  the 
question  of  liability  forpayment  of  freight  to  be 
decided  in  the  action.  The  cargo  was  accordingly 
carried  to  Hull  and  delivered  there. 

The  question  now  is  whether  freight  was 
payable.  Sankey,  J.  held  that  the  ease  came 
within  the  authority  of  TheCiio  (4  Asp.  Mar.  Law 
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Can.  468;  45  L.  T.  Rep.  663; 7  P.  Dir.  5)  and  The 
drno  (8  Asp.  Mar.  Law  Oar.  5 ;  72  L.  T.  Rep.  621). 
He  said  that  the  abandonment  of  a  veeeel  by  its 
crew  during  a  voyage  without  any  intention  to 
retake  possession  gives  the  owner  of  the  cargo 
the  right  to  treat  the  contract  of  affreightment 
aa  at  an  end,  and  that  the  cargo  owners  bad 
exeroised  this  right  before  the  shipowner  returned 
poe session.  He  summed  up  his  view  of  the  case 
thus :  "  In  my  view  there  was  in  fact  an  abandon- 
ment of  the  vessel,  and  there  was  on  the  part  of 
the  servants  of  the  owner  an  act  done  dearly 
indicating  their  intention  not  to  carry  out  the 
contract,  in  other  words,  there  was  the  predica- 
ment mentioned  by  Smith,  L.J.  in  The  Arno 
(•tip.)  of  a  ship  left  derelict  in  mid-ooean  and 
abandoned  by  its  master  and  crew."  Hie  Lord- 
ship, therefore,  gave  judgment  for  the  plaintiff 
for  the  relief  claimed.  In  view  of  a  possible  appeal, 
he  found  that  the  amount  of  freight,  if  payable, 
would  be  14,050*.  2s.  9i. 

The  shipowner  appealed.  The  Court  of  Appeal 
were  divided  in  opinion.  The  majority,  Pickford, 
L.  J.  and  Bankes,  L.  J.  sffirmed  the  judgment  of 
Sankey,  J.,  but  on  a  different  ground.  They  held 
that  the  letter  of  the  9th  Oot  1916,  from  the 
shipowners'  agent  to  the  cargo  owners,  advising 
them  of  the  lose  of  the  steamship  Junior 
amounted  to  an  intimation  that  the  shipowner 
wa»  not  in  a  position  to  carry  out  the  contract, 
and  jusitfied  the  cargo  owners  in  treating  the 
contract  of  affreightment  as  at  an  end  and  in 
claiming  the  delivery  of  the  cargo  at  Leith  with- 
out payment  of  any  freight.  Sargant,  J.  differed. 
He  held  that  the  crew  did  not  M  abandon  "  the 
ship  by  quitting  it  under  the  compulsion  of 
the  enemy  submarine,  and  that  the  communica- 
tion of  the  supposed  fact  of  the  loss  of  the  vessel 
did  not  amount  to  an  intimation  of  the  ship- 
owner's intention  not  to  carry  out  the  contract. 
In  accordance  with  the  opinion  of  the  majority, 
the  appeal  was  dismissed  with  coete.  It  is  from 
this  decision  that  the  present  appeal  has  been 
brought  to  your  Lordship's  House  by  the 
shipowners. 

The  effect  of  the  decisions  by  Sir  Robert 
PhUlimore  in  The  Kathleen  (2  Aap.  Mar.  Law 
Ca*.  367;  31  L.  T.  Rep.  477;  L.  Rep.  4  A.  A  R. 
269)  and  of  the  Court  of  Appeal  in  The  Ciio 
and  The  Arno  (vet  tup.)  is  that  if  a  ahip  be 
abandoned  by  her  master  and  crew  daring  a 
voyage,' the  cargo  owner  may  elect  to  treat  the 
contract  of  affreightment  as  at  an  end,  and  claim 
delivery  of  his  goods  without  payment  of  any 
freight.  I  agree  with  the  principle  of  law  laid 
down  in  these  cases.  This  principle  would  apply 
to  the  present  case  if  quitting  toe  veeeel  under 
the  ciroumstanoes  amounted  to  an  abandonment 
within  the  meaning  of  the  rule  as  laid  down  in 
these  cases.  For  this  purpose  there  must  be  an 
abandonment  without  any  intention  to  retake 
possession,  and  it  must  be  the  act  of  the  master 
and  crew.  The  teat  is  sometimes  Baid  to  be 
whether  the  vessel  baa  become  a  derelict.  This 
is  merely  another  way  of  stating  the  same  ques- 
tion. The  word  "  derelict  "  is  sometimes  loosely 
need  as  denoting  a  veeeel  drifting  about  at  sea 
without  any  crew  on  board,  but  the  legal  sense 
of  the  term  is  that  this  state  of  things  must  have 
been  brought  about  by  the  abandonment  of  the 
vessel  by  the  master  and  crew.  A  vessel  world 
not  be  a  dereliot  if  the  master  and  all  the  crew 
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had  been  swept  off  the  deck  by  a  heavy  sea  and 
drowned,  or  if  all  on  board  were  dead  of  the 
plague.  Sir  W.  Scott  laid  it  down  in  The 
Aquila  (1798,  1  C  P.  40)  that  it  U  sufficient  to 
constitute  a  derelict  if  there  has  been  abandon- 
ment at  sea  by  the  master  and  crew  with- 
out hope  of  recovery.  There  most  be  no  ipect 
reeuperandi  and  no  animxu  revertendi  (see  The 
Zeta,  3  Asp.  Mar.  Law  Oaa.  73;  33  L.  T.  Rep. 
477;  L.  Rep.  4  A.  i  E.  466),  and  this,  as  was 
said  by  Dr.  Lnshington  in  The  Sarah  Bell  (1845, 
4  Notes  of  Oases,  144,  at  p.  146)  depends  on  the 
state  of  mind  of  the  master  and  orew  st  the 
time  when  they  quitted  the  vessel.  If  this  be 
once  ascertained  a  subsequent  ohange  of  intention 
on  their  part  and  effort  to  save  the  vessel  are 
immaterial.  The  animus  derelinquendi  is 
essential  to  oonstitute  a  derelict :  {The  John  and 
Jam*,  1802,  ICR.  216).  As  was  said  by  Sir 
Barnes  Peacock  in  delivering  the  judgment  of 
the  Judicial  Committee  in  Coeeman  v.  Wett  (6 
Asp.  Mar.  Law  Ca*.  233;  58  L.  T.  Rep.  122;  13 
App.  Oaa.  160,  at  p.  180)  the  term  "dereliot"  is 
legally  applicable  to  a  ship  which  is  abandoned 
and  deserted  at  sea  by  the  master  and  orew 
without  any  intention  of  returning  to  her. 

In  The  Fenix  (1855.  Swabey,  13)  the  orew  of  one 
of  two  vessels  in  oollision  jumped  on  to  the  other, 
and  Dr.  Lnshington  pointed  ont  that  the  salvors 
were  not  entitled  to  such  a  proportion  as  is  usually 
given  in  cases  of  derelicts,  because  the  vessel  was 
not  abandoned  in  consequence  "of  being  im- 
properly navigated,  or  because  she  waa  not 
seaworthy.  It  was  merely  from  a  sense  of  immi- 
nent danger,  not  knowing  what  the  consequence 
of  the  oollision  might  be.  It  was  an  abandon- 
ment for  the  security  of  the  person,  accompanied 
with  an  intention  of  returning  provided  that  life 
should  no  longer  be  in  danger.  I  cannot,  there- 
fore," he  said,  "  consider  this  case  to  be  placed  in 
the  degree  of  ordinary  oases  of  dereliot."  The 
whole  of  this  subject  was  considered  in  the  High 
Court  of  Admiralty  in  Ireland,  in  The  Coemo- 
p<l>tan  (1848,  6  Notes  of  Oases,  Supplement 
XVII.).  The  circumstances  of  that  case  were 
similar  to  those  of  the  Fenir,  and  the  learned 
judge— Dr.  Stock — made  an  elaborate  review  of 
the  authorities,  and  said,  "  Tbe  issue  is  quo  animo, 
the  act  of  quitting  was  done."  Oo  tbe  question 
of  dereliot  or  not  derelict,  everything  depends  on 
the  state  of  mind  of  the  master  and  orew  when 
they  quit  the  vessel,  snd  their  state  of  mind  may, 
of  course,  be  inferred  from  the  surrounding 
circumstance*. 

Dr.  Lnshington  remarked  in  The  Florence 
(1852,  16  Jur.  N.  8.  572)  that  the  abandonment 
for  the  purpose  of  constituting  a  case  of  dereliot 
must  be  by  order  of  the  muter  in  consequence  of 
ir  by  reason  of  damage  to  the  ship  and  the 
of  the  elements,  and  went  on  to  say  the 
r  is,  as  I  conceive,  tbe  proper  person  to 
form  a  judgment  whether  abandonment  is  abso- 
lutely neoessary  or  not.  He  is  the  person  whom 
tbe  owners  have  voluntarily  intrusted  with  the 
command  of  their  vessel  and  the  crew  and  the 
property  embarked  in  it.  They  must  be  taken  to 
have  deemed  him  competent  for  the  discharge  of 
the  duties  committed  to  him,  and  especially  that 
he  would  not  without  adequate  cause  leave  to 
destruction  their  property."  The  question  is  not 
of  the  intention  of  the  owner  personally.  In  the 
majority  of  cases  he  does  not  and  cannot 


know  anything  of  the  abandonment  until  after  it 
has  been  effected,  but  be  acta  in  this  matter 
through  the  master  as  his  agent.  The  effect  upon 
the  contract  of  affreightment  of  the  final  aban- 
donment of  a  vessel  at  sea  is  only  an  example  of 
the  general  law  of  contract  by  which,  if  one  con- 
tracting party  puts  it  out  of  his  power  to  carry 
out  the  contract,  the  other  may  treat  the  contract 
as  at  an  end. 

The  question  of  what  constitutes  a  dereliot  has 
very  commonly  arisen  when  the  scale  of  salvage 
waa  under  consideration,  as  more  liberal  remunera- 
tion was  usually  given  if  the  ressel  was  a  dereliot, 
but  it  has  also  arisen  when  the  point 


the  orew  of  the  vessel  were  entitled  to  salvage 
remuneration  in  afterwards  saving  her,  on  the 
ground  that  their  contract  of  service  was  brought 
to  an  end  when  the  vessel  became  dereliot  i  (see 

The  Florence,  ubi  *  up.). 

The  fact  that  the  vessel  is  a  dereliot  does  not 
involve  necessarily  the  loss  of  the  owner's  property 
in  it,  but  any  salvors  by  whom  suoh  a  vessel  is 

rted  op  have  the  right  to  possession  and  control. 
The  Danteie  Packet  (1837,  3  Hagg.  Ad.  Rep. 
383,  at  p.  385)  Sir  John  Niohol),  in  dealing  with 
the  misconduct  of  salvors,  who  had  attempted  to 
exclude  other  salvors,  said,  "  it  is  different  in  the 
oase  of  a  derelict.  There  the  first  occupant  has 
a  vested  interest  and  a  right  to  exclude  possession 
if  alone  he  can  save  the  property.  He  takes 
possession  indeed  for  the  benefit  of  the  Crown  in 
the  first  instance,  bnt  subject  to  a  liberal  re- 
muneration." In  the  marginal  note  to  this 
passage  there  are  inserted  after  the  words  "of 
the  Crown,"  the  words  "or  owners."  The  question 
of  property  in  a  dereliot  was  discussed  in  The 
Cito  (ubi  tup.),  and  Brett,  L  J.  said  that  he  was 
not  prepared  to  accept  the  preposition  that  aban- 
donment constituting  a  derelict,  together  with  a 
subsequent  seizure  by  anyone  who  found  it,  would 
make  the  ship  a  droit  of  Admiralty,  and  alter  tbe 
property.  It  was  stated  by  tbe  King's  Advocate 
in  1  Hag.  Ad.  Rep.,  at  p.  884,  in  the  case  of 
Bex  v.  Property  Derelict  that  the  owner  would 
be  entitled  if  he  came  in  in  time,  otherwise  the 
Crown,  but  this  topic  is,  of  course,  quite  imma- 
terial for  tbe  purposes  of  the  present  oase. 

The  crucial  question  is  this.  Was  this  vessel 
when  she  waa  picked  up  by  salvors  a  derelict  in 
tbe  legal  sense  of  the  term,  or  in  other  words,  had 
the  master  and  crew  abandoned  her  without  any 
intention  of  returning  to  her,  and  without  hope 
of  recovery  ?  It  appears  to  me  to  be  quite  im- 
possible to  answer  this  qaeetion  in  the  affirmative. 
In  quitting  the  vessel  the  master  and  crew  simply 
yielded  to  force.  There  waa  no  voluntary  act  on 
their  part,  and  the  oase  stands  exactly  as  it  would 
have  done  if  they  had  been  carried  off  the  vessel 
by  physical  violence  on  the  part  of  tbe  crew  of 
the  German  submarine.  It  would  be  extrava- 
gant to  impute  to  them  the  intention  of  leaving 
the  ship  finally  and  for  good.  They  simply  bowed 
to  the  pressure  of  irresistible  physical  force.  If 
a  British  destroyer  had  appeared  on  the  scene 
snd  bad  driven  off  or  sunk  the  submarine,  they 
would  gladly  have  returned  to  their  vessel.  All  they 
intended  was  to  save  their  lives  by  obeying  the 
orders  of  the  German  captain.  I  entirely  agree  with 
Sargant,  J.'s  observations  on  this  part  of  tbe  case. 
The  physical  act  of  leaving  tbe  vessel  is  only  one 
feature  in  such  a  case;  another  and  essential 
feature  in  order  to  make  it  a  case  of  dereliot  is 
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the  state  of  mind  of  the  oaptain  and  crew  when 
they  left.  The  question  quo  anitno  is  decisive, 
and  the  facts  seem  to  me  to  shew  clearly  that  the 
quitting  of  the  ship  was  not  tinder  such  circum- 
stances as  to  make  it  a  case  of  derelict.  The 
Kathleen,  Cito  and  Arno  (sup.)  appear  to  me  to 
have  no  application.  The  case  is  merely  one  of 
temporary  interruption  of  the  voyage  by  the 
action  of  an  enemy  submarine,  and  this  afforded 
no  ground  for  the  claim  of  the  cargo  owners  to 
resume  possession  of  the  goods  at  Leith  when  the 
greater  part  of  the  voyage  had  been  completed. 
The  shipowner  was  ready  and  willing  to  carry 
the  goods  on  to  Hull  and  was  entitled  to  do  vo. 

The  contention  that  the  communication  to  the 
nargo  owner  of  the  erroneous  information  that  the 
loss  of  the  ship  amounted  to  abandonment  of  the 
contract  of  carriage  is  not  sustainable.  It  was  a 
very  proper  thing  to  convey  this  information  to 
the  cargo  owners  in  order  that  they  might  take 
any  action  which  the  fact,  if  it  really  had  occurred, 
would  render  eipedient  in  their  interests.  I  can- 
not see  how  it  oan  possibly  be  considered  as  an 
intimation  that  the  shipowner  abandoned  the  con- 
tract of  carriage  whether  the  information  was 
true  or  not 

For  these  reasons  I  think  that  the  appeal  should 
be  allowed,  and  judgment  entered  for  the  appal* 
lant  with  costs  here  and  below. 

Viscount  HALDAH b,— This  is  an  appeal  from  a 
judgment  of  the  Court  of  Appeal  (Fickford  and 
Bankes,  L.JJ.,  Sargent,  J.  dissenting)  which 
affirmed  a  judgment  of  Sankey,  J.  The  question 
raised  was  whether  the  respondents,  the  char- 
tererers  of  the  steamship  Jupiter,  were  entitled 
to  claim  delivery  of  the  cargo  (which  consisted 
of  timber)  at  Leitb,  not  being  the  port  of  desti- 
nation, free  of  freight.  The  voyage  contracted 
for  with  the  appellants,  the  owners  of  the  steamer, 
was  to  be  from  Arohangel  to  Hull,  where  the 
cargo  should  have  been  delivered,  and  the  matter 
of  dispute  was  a8  to  whether  the  Appellants 
through  their  master  bad  abandoned  possession 
in  the  open  sea  of  the  steamer  and  cargo,  in  such 
a  way  that  the  respondents  were  entitled  to 
resume  posaession  of  their  cargo  at  Leith  where 
they  found  it,  free  of  the  freight,  which  would 
have  amounted  to  14,050?.  2s. 

The  obarter-psrty  was  dated  ISth  July  1916. 
It  contained  an  exceptions  clause,  wbiob  included 
in  its  terms  the  acta  of  the  King's  enemies, 
restraints  of  princes,  perils  of  the  seas,  and  other 
matters,  even  wheu  occasioned  by  the  negligence 
or  error  of  the  master.  The  cargo  of  timber  was 
loaded  at  Archangel,  under  several  bills  of  lading, 
all  in  the  same  form  and  with  the  same  exceptions 
as  in  the  charter  party.  The  steamer  started 
from  Archangel  on  25fch  Sept.  1916  on  the  voyage. 
All  went  well  until  Saturday,  7th  Oot,  when  she 
was  crossing  the  Firth  of  Forth  on  ber  way  to 
Hull.  As  she  was  crossing  the  Firth  a  German 
submarine  attacked  her.  The  submarine  bred 
on  the  Jupiter  and  signalled  to  her  crew 
to  quit  her.  The  master,  seeing  no  chance  of 
escape,  ordered  the  crew  into  the  boats.  The 
submarine  then  signalled  for  the  boats  to  come  to 
her,  and  finally  the  mate's  boat  was  ordered  to 
lie  alongside  the  submarine.  Four  armed  Ger- 
mans got  into  her  and  went  back,  taking  the 
mate  with  them,  to  the  Jupiter,  and,  there  by 
threatening  him  with  loaded  revolvers,  compelled 
the  mate  to  find  and  hand  them  the  ship's  pipers. 


The  German*  then  went  below,  and  placed  bombs 
in  her  and  opened  the  sea  connections.  They 
then  returned  to  the  submarine.  A  little  later  an 
explosion  on  board  the  Jupiter  was  heard,  and  she 
was  seen  to  take  a  list  to  starboard.  The  sub- 
marine-then  took  the  steamer's  boats  in  tow,  and 
towed  them  towards  the  coast  of  Scotland  for 
about  five  miles.  During  this  towage  further 
explosions  were  heard  by  the  Master  to  take 
place  on  board  the  Jupiter,  but  it  became  eo  dark 
that  he  could  not  see  ber  any  more.  The  sub- 
marine, after  towing  the  boat  for  five  miles, 
finally  oast  them  off,  and  the  master  and  crew 
were  later  on  picked  up  by  a  trawler  and  taken  to 
Aberdeen,  where  the?  arrived  at  10.30  on  Sunday 
morning  the  8th  Oot.,  and  at  once  reported 
what  bad  happened  to  the  naval  authorities. 
The  m  aster  was  under  the  impression  that  the 
Jupiter  had  been  sunk,  and  telegraphed  to  the 
owners  to  that  effect  about  noon  on  the  Sunday. 
In  the  evening  he  heard  that  the  Jupiter  was 
afloat  and  in  tow,  bat  he  appears  to  have  been 
doubtful  whether  she  could  actually  be  saved. 

On  receipt  of  the  telegram  from  the  master 
the  appellants  instructed  their  brokers  to  inform 
the  respondents  of  their  news,  and  the  latter,  on 
Monday,  the  9th  Oot,  sent  to  the  respondents  a 
copy  of  a  letter  which  they  bad  that  day  received 
from  the  appellants  :  "  It  is  with  very  great  regret 
that  I  advise  you  of  the  lose  of  my  as,  Jupiter, 
which  steamer  was  sunk  by  enemy  submarine  on 
Saturday  last.  The  orew  have  all  been  safely 
landed.  Will  you  kiudly  advise  charterers  and 
oblige." 

In  fact  the  Jupiter  bad  not  bean  sunk.  H«r 
cargo  was  a  buoyant  one,  and  she  remained 
afloat.  Salvors  got  hold  of  ber,  and  she 
was  brought  into  Newhaven,  close  to  Leith, 
on  the  night  of  the  Tuesday  or  in  the  early 
morning  of  the  Wednesday.  On  the  Wednesday, 
at  10.35  a.m.,  Mr.  Bradley,  who  is  one  of  the 
appellant  ownere,  was  informed  by  telephone  by 
his  agents  at  Leith  that  the  Jupiter  was  afloat 
and  bad  been  brought  in,  and  he  asked  them  to 
protect  bis  interests  and  said  that  he  would  come 
to  Leith  that  evening.  This  he  did.  Just  before 
starting,  at  5  p.m.,  he  received  a  telegram  from 
the  respondents'  solicitors  in  these  terms : — 
"  Jupiter,  we  represent  cargo  of  this  steamer 
recently  brought  into  Leith  derelict  Oar  clients 
elect  take  possession  their  property  where  now 
lying."  The  respondents'  solicitors  also  tele- 
graphed in  similar  terms  to  the  Beoeiver  of 
Wrecks  at  Leith,  requesting  him  further  to  do 
what  was  necessary  to  protect  their  clients' 
property. 

It  will  be  observed  that  the  telegram  from  the 
respondents'  solicitors  to  the  appellant  Bradley 
is  based  on  the  assertion  that  the  steamer  bad 
been  derelict.  The  real  question  is  whether  she 
was  so.  For  the  appellant  Bradley  went  to 
Leith  at  once,  and  finally  on  the  footing  that  it 
was  to  be  without  prejudice  to  any  of  bis  rights, 
got  hold  of  the  steamer  and  navigated  her  to 
Hull,  where  the  cargo  of  timber  was  landed. 

What  we  have  to  consider  is  whether  the 
steamer  was  reilly  abandoned  so  as  to  become 
derelict  and  no  longer  possessed  or  owned  by  the 
appellants.  If  this  was  so  the  contract  was  aban- 
doned with  the  re 8se  1,  and  the  cargo  owners  were 
entitled  to  take  possession  of  the  oargo  if  they 
could,  end  free  of  freight   If  the  steamer  bad 
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■odk  and  the  cargo  had  somehow  floated  indepen- 
dently of  her  the  result  would  have  been  the  same. 
The  physical  fact  of  the  aotual  loss  of  tbe  steamer 
which  was  to  hare  made  tbe  vojage  would  have 
imported  tbe  loes  of  all  title  to  claim  on  the  footing 
that  the  oontract  had  been  carried  out.  Bat  tbe 
steamer  was  in  fact  not  lost,  and  the  question 
therefore  is  whether  she  was  abandoned  so  that 
tbe  same  result  followed  from  her  baring  ceased 
to  be  in  point  of  law  anj  longer  tbe  possession  or 
tbe  property  of  the  appellants.  It  will  be  con- 
venient to  consider  this  question  in  tbe  first 
place  as  one  of  principle,  before  referring  to 
authorities.  I  think  that  the  letter  of  the  9th 
Ojt  1916,  sent  by  the  appellants'  brokers  to  the 
respondents,  did  not  oonvey  any  intimation  of 
intention  on  the  part  of  the  appellants  to 
abandon  their  steamer  if  it  had  not  been 
sank.  Tbe  intimation  was  merely  one  of 
their  belief  that  she  was  sank,  and  this 
belief  was  founded  on  what  proved  in  the  result 
to  have  been  a  mistake  of  fact.  There  was  nothing 
in  the  letter  wbioh  warranted  the  statement 
made  by  the  respondents  through  their  solicitors 
in  their  telegram  of  the  11th  when  they  had 
ascertained  the  truth,  that  the  steamer  not 
having  been  sunk  but  having  been  brought  into 
Leitb,  the  owners  had  abandoned  her.  If  this 
be  so  it  follows  that  the  foundation  of  the 
reasoning  of  Ban  key,  J.  in  his  judgment  is 
unsound.  He  held  that  there  was  an  abandon- 
ment  and  that  there  was  therefore  a  repudiation 
of  the  oontract.  But  I  am  unable  to  find  in  the 
cirenmstauoee  any  evidenoe  disclosing  the  element 
of  intention  in  cases  as  essential  to  the  applica- 
tion of  the  doctrine  of  abandonment  in  oases 
where  there  has  been  no  actual  lose.  Tbe  master 
and  crew  left  the  steamer  not  of  their  own 
volition  but  under  duress,  being  forced  to  do  so. 
As  the  result  they  cannot  be  taken  to  have 
ohceen  to  repudiate  their  obligation  to  carry  any 
more  than  they  can  be  taken  to  have  ohosen  to 
abandon  the  vessel.  The  fact  of  having  been  forced 
away  from  her  is  one  thing.  An  intention  to  leave 
her  derelict  is  quite  a  different  thing.  They  did 
not  leave  the  vessel.  It  was  really  taken  from 
them.  I  think  there  is  a  confusion  in  the 
judgment  of  the  oourta  below,  between  a  being 
parted  from  the  vessel  by  force  of  arms,  and  a 
quitting  of  it  ae  an  act  of  free  will.  No  doubt  if 
they  had  quitted  it  because  they  desired  to  make 
sure  of  saving  themselves  from  being  drowned  if 
she  went  down,  that  would  have  been  an  act  to 
tbe  performance  of  which  they  would  have  been 
moved  by  a  motive  none  the  Jess  that  it  was  one 
of  the  most  potent.  It  would  have  been  an  act 
of  volition,  just  as  on  the  other  hand  it  is  plainly 
an  act  of  volition  when  men  elect  to  perish  with 
a  war  vessel  instead  of  being  taken  prisoners  and 
saved.  But  in  tbiB  case  I  am  of  opinion  that 
there  was  no  act  on  the  part  of  tbe  master  and 
crew  wbioh  the  law  oan  treat  aB  one  of  free  choice. 
They  were  not  bound  to  choose  to  resist  in  vain, 
and  they  did  not  do  so. 

Oaoe  reached  this  conclusion  appears  to  me 
to  be  fatal  to  the  similar  reasoning  which 
prevails  with  the  majority  in  tbe  Court  of 
Appeal.  I  agree  with  Sargant,  J.  in  thinking 
that  tbe  vessel  was  neither  lost  in  fact  nor 
was  the  subject  of  any  intention  indicated  to 
abandon  her  if  she  should  not  prove  to  be 
lost  There  was  no  such  intention  indicated 
V0L.XI7..N.8. 


either  by  the  owners  or  by  the  master  and  crew. 
All  of  them  were  for  a  time  under  the  mistaken 
belief  of  facta  that  the  vessel  had  been  lost,  but 
there  was  no  more  than  this  belief  with  the  bare 
implications  dependent  on  it. 

Apart  from  the  possible  result  of  authority  I 
should  have  thought  that  these  considerations 
were  fatal  to  tbe  conclusions  reached  by  Piokford 
and  Bankes,  LJJ.  But  those  learned  judges 
were  of  opinion  that  tbey  were  bound  to  hold  as 
they  did  because  of  the  decided  oases,  and  par- 
ticularly by  the  decisions  in  Tk*  Cito  (uotrup )  and 
The  Arno  (uWsup).  Now  wbenl  Ion  k  at  these  cases 
I  find  in  tbem  mere  exempli  6  oat  ions  of  a  wider 
principle  which  seems  to  me  not  to  apply  here, 
the  general  prinoi pie  laid  down  by  Lord  0  imp- 
bell,  L  O.J.  in  Hocheiter  v.  De  la  Tour  (2  Ell.  & 
Bl.  678).  There  tbe  defendant  had  bound  him- 
self to  employ  the  plaintiff  as  courier  from  a 
date  subsequent  to  that  of  the  writ.  The 
breaoh  alleged  was  that,  before  the  day  for 
the  commencement  of  tbe  employment,  tbe 
defendant  bad  intimated  a  refusal  to  carry  out 
the  agreement  Tbe  jury  found  for  the 
plaintiff,  and  there  was  a  motion  in  arrest  of 
judgment  or  for  a  non-suit  The  defendant  con- 
tended that  there  could  be  no  breach  until  tbe 
day  for  performance,  wbioh  bad  not  arrived  when 
the  action  was  commenced,  and  that  both  parties 
remained  bound.  But  tbe  Court  of  Queen's  Bench 
held  that  hoth  on  principle  end  on  authority,  tbe 
parties  were  from  tbe  time  of  making  the  agree- 
ment engaged  each  with  tbe  other,  and  that  it 
was  a  breach  of  an  implied  oontract  if  either  of 
them  renonnced  the  engagement.  Otherwise,  if 
tbe  plaintiff  had  no  remedy  unless  he  continued 
to  treat  this  oontract  as  a  force  be  could  not  enter 
into  any  other  employment  wbioh  would  prevent 
him  from  being  bound  to  performance  when  the 
due  date  should  arrive,  and  this  would  merely 
tend  to  increase  the  damages.  He  ought  therefore 
to  be  held  as  at  liberty  to  rely  on  tbe  defendant's 
assertion  of  intention  to  treat  their  obligation  as 
altogether  at  an  end,  and  the  defendant  sbould  not 
be  permitted  to  take  this  assertion  back.  The 
repudiation  in  advance  therefore  entitled  the 
plaintiff  to  say  that  there  had  been  a  breach 
of  contract.  The  principle  laid  down  in  this 
judgment  has  often  been  followed,  and  is  un- 
doubtedly right  I  think  it  explains  and  is  the 
foundation  of  the  decisions  on  abandonment  of 
oontraots  to  carry  at  sea  when  there  has  been  no 
actual  loss  of  the  vessel. 

In  the  case  of  The  Kathleen  (2  Asp.  Mar.  Law 
Oas.  367;  81  L.  T.  Rep.  204;  L.  Rep.  4  A  A  B. 
269)  a  ba>  que  laden  with  cargo  shipped  in 
America  for  Bremen  as  the  port  of  destination 
waa  run  into  in  tbe  Channel,  and  in  conse- 
quence abandoned.  It  was  held  that  tbe  aban- 
donment put  an  end  to  the  contract  to  pay  freight, 
notwithstanding  that  the  barqie  and  cargo  were 
ultimately  salved  and  properly  sold  by  order  of 
the  Court,  reserving  question  of  freight.  Sir 
Robert  Pbillimore  in  giving  judgment  said  that 
even  if  a  new  implied  contract  in  the  course  of 
the  salvage  operations  might  have  given  the  ship- 
owner a  title  to  pro  rata  freight,  no  such  olaim 
oould  be  established  in  the  face  of  what  had 
happened.  By  abandoning  the  Bhip  waa  rendered 
derelict  and  put  into  the  possession  of  the  salvors, 
and  it  was  dear  that  the  original  contract  no 
longer  subsisted,  and  that  the  title  to  the  pos- 
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ion  of  the  cargo  became  aa  from  the  time  of 
the  abandonment  one  in  the  oargo  owner*,  to  far 
aa  they  could  assert  at  all,  only  through  the 
salvors  and  the  salvage  court,  and  not  through 
the  shipowners. 

In  The  Ciio  (tup.)  the  Court  of  Appeal 
gave  a  similar  decision.  Brett,  L.J.  explained 
the  law  aa  being  that  "by  an  abandonment 
of  a  ihip  without  any  intention  to  retake 
•session  of  it  the  shipowner  has,  so  far  aa 
e  can,  abandoned  the  contract  so  as  to*  allow 
the  other  party  to  it,  the  cargo  owner,  to  treat 
it  as  abandoned."  Cotton,  L.J.  added  that 
it  wae  true  "  that  the  shipowners  oould  not  by 
their  own  aot  put  an  end  to  the  oontraot  of 
affreightment,  but  by  their  abandonment  they 
a  right  to  the  oargo  owners  to  eleot  to  treat 
the  oontraot  aa  at  an  end,  and  the  shipowners 
oould  not  .  .  .  after  their  abandonment  have 
objected  if  the  cargo  owners  had  found  another 
vessel  and  taken  the  cargo  on  in  it  to  the  port  of 
destination."   Ltndley,  L  J.  concurred. 

The  Amo  (sup.l  was  also  a  decision  of  the  Court 
of  Appeal.  The  vessel  bad  been  justifiably 
abandoned,  owing  to  peri  1 8  of  the  sea,  on  the  31st 
March  1895.  She  drifted  with  her  oargo  until 
the  3rd  April,  when  salvors  found  her,  snd 
brought  both  ship  and  oargo  to  Liverpool,  the 
port  of  destination  and  discharge,  where  they 
arrived  on  the  25th  April.  On  the  llth  April  the 
owner,  having  heard  of  the  towage  of  the  ship  by 
salvors,  but  not  knowing  to  what  port  in  Eogland 
tbey  might  bring  her,  got  the  salvors  to  agree  on 
that  date  to  bold  for  him,  subject  to  their  claim 
for  salvage.  On  the  18th  A*pril  the  cargo  owners 
claimed  to  be  entitled  to  the  possession  of  their 
cargo  free  of  freight.  It  was  held  that  the  salvors 
were  not  the  agent*  0f  the  shipowner  to  aa  to 
make  their  possession  of  the  cargo  his.  He  did 
not  get  possession  of  it  until  arrival  at  Liverpool, 
and  then,  before  he  oould  olaim,  had  to  pay  sal- 
vage on  the  oargo.  Thus  a  new  burden  had  been 
put  on  the  cargo  owner  inconsistent  with  the 
original  oontraot  of  affreightment,  and  he  was 
entitled  to  eleot,  as  he  had  done  while  this  state 
of  things  existed,  to  treat  the  oontraot  as  repu- 
diated. The  judgments,  in  my  opinion,  merely 
exemplify  the  principle  of  Roehtter  v.  Da  la  Tour. 

In  the  case  before  us,  if  the  vessel  bad  been  in 
point  of  fact  lost,  that  would  have  put  an  end  to 
the  very  basis  of  the  contract  of  carriage,  and  not 
the  lees  if,  the  ship  having  been  lost,  tbe 
oargo  bad  nVwted  and  the  oargo  owner  had 
rescued  it  But  that  did  not  bsppen  here. 
Nor  did  the  owners,  through  the  master 
and  crew  or  otherwise,  express  or  imply  an 
intention  to  abandon.  All  that  really  happened 
was  that,  in  the  erroneous  belief  that  tbe  former 
alternative,  an  actual  loss  ot  the  JujriUr,  had 
taken  place,  the  owners  of  the  Bteamer  informed 
tbe  oargo  owners  of  wbat  they  believed  to  have 
happened.  They  were  wrong  in  this,  but  their 
mistaken  statement  of  tbe  facta  disclosed  no 
intention  that  I  can  discover  to  repudiate  if  the 
facts  were  otherwise  and  the  vessel  was  actually 
still  in  existence. 

I  agree  with  the  view  of  Sargant,  J.,  who 
dissented  from  the  majority  in  the  Court  of 
Appeal,  and  I  think  that  we  ought  to  reverse  the 
judgment. 

Lord  Sumnbb,  — •  Two  questions  have  been 
ra-aed  in  this  case— the  first,  aa  to  the 


of  the  communications  between  the  parties 
on  shore ;  the  second,  aa  to  the  nature  and  effect 
of  tbe  events  which  took  place  at  sea.  I  think 
that  the  shipowners'  letter,  passed  on  to  the  cargo 
owners  at  Hull,  did  not  intimate  an  intention  no 
longer  to  be  bound  by  the  oontraot  of  carriage. 
It  stated  a  fact,  and  it  stated  it  wrong.  The 
oargo  owners  oould  not  have  taken  it  as  a  state- 
ment of  suoh  an  intention,  for  they  moat  have 
aeen  that,  if  he  had  known  aa  much  as  they 
knew,  his  intention  would  have  been  the  very 
opposite.  Tbe  episode  seems  to  me  irrelevant. 
There  is  nothing  on  the  record  to  show  that  the 
solicitors,  who  first  put  forward  the  cargo 
owners'  claim  to  take  the  oargo  at  Leitb,  knew 
anything  about  this  letter  when  they  did  so. 
Their  clients  may  have  been  underwriters ;  they 
may  have  acted  on  news  of  tbe  ship  not  obtained 
from  the  cargo  owners  at  all.  They  have  never  laid 
stress  on  this  letter  aB  the  foundation  of  sub- 
stantive rights,  and  the  prominence  given  to  it  in 
the  Oourt  of  Appeal  was  excessive. 

Tbe  real  point  of  the  oase  is  the  fact  that  the 
Jupiter  was  left  for  good  at  aea  to  fare  aa  she 
mi^ht,  and  that  tbe  master  and  crew  came  ashore. 
Tbe  word  "  abandonment,"  though  unavoidable, 
is  apt  to  be  ambiguous.  It  introduces  special 
considerations  of  marine  insurance  law  not  now 
in  question.  Aa  little  ia  it  a  question  of  aban- 
doning s  contract.  The  effect  upon  the  contract 
is  a  conclusion  of  law.  The  fact  was  that  all  the 
shipowners'  servants  abandoned  ship  and  oargo 
on  tbe  high  seas,  to  sink  or  swim,  and  believed 
she  had  sunk,  although  the  ship  ioet  floated  on 
her  oargo  till  she  was  salved  next  day. 

It  is  common  enough  for  a  laden  ship  to  be  left 
dereliot  at  sea,  and  many  decision!  have  settled 
tbe  legal  consequence.  Several  sets  of  rights  are 
affected.  A  salvor's  possessory  right  is  different 
where  the  ship  is  dereliot  and  where  it  is  not. 
The  crew  of  a  derelict  may  claim  that  their  con* 
tract  of  employment  has  terminated,  and  may  be 
awarded  remuneration  as  salvors  for  services 
rendered.  Tbe  rights  of  assured  and  under- 
writers may  be  in  question,  or,  as  here,  the  right 
of  a  oargo  owner  to  claim  that  the  performance 
of  the  contract  of  carriage  has  come  to  an  end  and 
cannot  be  renewed.  It  is  highly  desirable,  since 
so  many  interests  may  be  affected  by  it,  that 
existing  views  about  wbat  makes  a  derelict  should 
not  be  unsettled,  and  that  tbe  test  of  a  ship's 
being  derelict  should  be  suoh  as  can  be  readily 
eppHed,  and  will  not  be  dependent  on  inquiry  into 
the  state  of  mind  of  men  who,  unfortunately,  may 
not  have  survived  tbe  marine  disaster.  As  to  the 
rights  of  the  cargo  owner,  the  authorities,  ex- 
tending over  about  forty  years,  are  all  one  way. 
The  Kalkleen  (2  Asp.  Ma^.  Law  Cas.  997;  81  L.T. 
Rep.  204;  L.  Rep.  4  A.  A  B.  269 \  The  Oito 
(4  Asp.  Ma'.  Law  Cas.  468;  45  L.  T.  Rep.  663; 
7  Prob.  Div.  5).  and  The  Amo  (8  Asp.  Mar. 
Law  Cas.  5 ;  72  L.  T.  Rep.  621)  are  all  deci- 
sions on  motions  in  salvage  aot  ions  for  delivery 
of  oargo  to  tbe  oargo  owners  freight  free.  They 
have  often  been  Applied  in  oases  not  formally 
reported,  and  have  been  followed  in  the  Supreme 
Court  of  the  United  States:  (The  Elii*  Line$, 
199  U.S.  119). 

Tbe  proposition  there  laid  down  was  that  by  the 
general  principle  of  oontraot  an  open  cessation  of 
performance  with  the  intent  to  do  no  more,  even 
if  jnstifif  d,  excuses  tbe  other  party  from  future 
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performance  on  his  side.  No  oontrary  decision 
has  been  found.  Jndge  Carver  states  their 
effect  thus:  "Where  a  ehip  has  been  definitely 
abandoned  at  sea  by  the  master  and  craw  without 
any  intention  of  coming  back  to  her,  the  freighter 
is  entitled  to  treat  the  oontract  of  carriage  as 
abandoned  ;  so  that,  if  the  ship  or  cargo  be  after- 
wards brought  into  port  by  salvors,  the  cargo 
owners  may  claim  to  have  tbeir  goods  without 
paying  any  freight,  even  though  the  shipowner  is 
ready  and  demands  to  be  allowed  to  take  them 
on  to  their  destination  "  ;  and  the  learned  authors 
of  8crutton  on  Charter  Parties  ( I  quote  from  the 
edition  of  1914,  p.  318)  say:  "Where  tbe  ship, 
owner  has  no  longer  a  right  to  carry  on,  or  where 
he  abandons  tbe  ship  and  cargo,  or  where 
he  dolays  repair  or  transhipment  beyond  a 
reasonable  time,  the  goods  owner,  who  receives 
the  goods,  will  not  thereby  give  the  shipowner 
any  claim  for  freight  prorata.  Obviously,  it  ia 
a  fortiori  to  say  that  there  will  be  no  claim  for 
ordinary  bill  of  lading  freight.  Lord  Juetioe 
Kennedy's  work  on  Civil  Salvage  is  to  the  like 
effect. 

I  think  that  the  argument  disclosed  a  misap- 
prehension of  the  principle  on  which  these 
decisions  rest,  for  the  suggestion  was  that,  except 
that  it  is  done  by  an  agent,  a  master's  set  in 
leaving  ship  and  cargo  dereliot  at  tea  is  identical 
in  principle  with  an  intimation  by  one  of  tbe  par* 
ties  to  an  executory  oontract  made  to  the  other, 
that  he  does  not  intend  to  perform  his  part  of  the 
oontract  or  to  be  bound  by  his  obligations  under 
it  when  tbe  time  for  performance  or  observance 
may  arrive.  Hence  it  was  argued  that  in  snob  a 
case  (1)  the  actual  intention  of  the  captain  as  a 
mental  state  is  crucial,  (2)  that  the  actual  inten- 
tionof  the  shipowner  is  also, material,  since  hie 
mind  is  deemed  to  have  gone  to  the  making  of 
the  contract  and  must  therefore  play  its  part 
in  the  unmaking  of  it*  and  that  any  b  re  ash  by 
leaving  the  ship  derelict  cannot  be  final  so  long 
as  it  is  possible  that  he  may  repair  the 
consequences  of  the  master's  condaot;  and  (3) 
that  the  aot  of  quitting  the  ship  cannot  have 
effect  on  the  rights  of  tbe  contracting  party  until 
it  has  been  intimated  to  him  by  the  shipowner  or 
on  his  behalf.  I  think  this  argument  was 
fallacious. 

As  the  judgment*  in  The  Cito  and  The  Arno 
(ittp.)  show,  there  is  an  analogy  between  those 
cases  and  Mertey  Steel  and  Iron  Company  v. 
Naylor,  Benson,  and  Co.  (51  L.  T.  Rep.  637; 
9  App.  Cas.  434),  bat  the  distinctions  between 
them  must  be  kept  in  mind.  The  master  is  the 
shipowner's  agent  to  perform  the  voyage  and  to 
take  such  decisions  and  do  suoh  acts  in  the  course 
of  it  as  most  be  taken  then  and  there  by  tbe  person 
in  command,  bat  his  employment  does  not  of 
itself  ordinarily  authorise  him  to  vary  a  contract 
made  by  hie  employer.  His  aotions  may  have 
far-reaching  oonsequenoes,  but  he  is  not  authorised 
to  form  or  express  his  employer's  intentions,  as 
snob,  in  a  matter  of  his  employer's  contract.  If 
the  shipowner,  by  his  authorised  agent,  has  defi- 
nitely ended  the  performance  of  the  voyage  in 
medio,  and  quitted  possession  of  the  cargo,  which 
is  the  effect  of  leaving  the  derelict,  tbe  oargo 
owner  is  free  to  do  what  he  will  with  his  own. 
Thus  only  the  result  is  the  same,  and  not  the 
question,  as  in  the  Mertty  Steel  Company's  case, 
which  tarns  not  on  tbe  significance  of  an  act,  bat 


on  the  intimation  of  an  intention,  not  on  per- 
formance entirely  brought  to  a  premature  end,  but 
on  anticipatory  refusal  to  perform  at  all. 

If  this  is  right,  the  master's  frame  of  mind  is 
not  the  question ;  his  acts  are.  If  the  master  and 
crew  perished  the  result  would  be  tbe  same. 
Whether  he  was  moved  to  quit  tbe  vessel  by  one 
kind  of  peril  or  another  cannot  matter  when  he 
does  quit  it,  provided  he  does  bo  for  good  and  not 
for  the  purpose  of  procuring  the  means  of  proee- 
cuting  the  voyage  in  tbe  ooorse  of  a  temporary 
absence.  In  some  ways,  indeed,  tbe  matter  is 
most  conclusive  when  least  ia  known  of  the  cap- 
tain's actual  mental  processes.  The  shipowner's 
intention  is  not  material,  nor  is  even  bis  know- 
ledge, for  if  tbe  voyage  ia  at  an  end  and  tbe  cargo 
owner  has  availed  himself  of  his  libeity,  the  ship- 
owner cannot  revive  it  by  acquiring  knowledge 
and  thereupon  forming  an  intention.  Equally 
little  can  intimation  to  the  cargv  owner  matter, 
for  if  the  master's  action  has  in  truth  put  an  end 
to  the  voyage  and  the  cargo  owner  knows  it,  he  is 
free  to  avail  himself  of  his  legal  rights  without 
more. 

The  effect  on  the  oontract  of  carriage  of  mari- 
time disaster  occurring  in  the  course  of  a  voyage 
was  originally  always  discussed  in  connection 
with  olaims  for  freight  jwo  rata  itinerie  peraeti. 
It  was  not  until  the  middle  of  tbe  last  oectary 
that  the  shipowner's  right  to  tranship  at  a  port 
of  refuge  and  earn  original  bill  of  lading  freight 
by  carrying  on  in  another  bottom  was  folly 
recognised  in  this  country,  and  it  baa  never  been 
formally  decided,  that  be  haa  the  same  right 
when  the  ship  ib  abandoned  at  sea  and  possession 
of  the  cargo  has  been  abandoned  with  it  instead 
of  being  retained  at  tbe  port  of  refuge  as  in 
earlier  cases.  Tet  the  language  used  in  the 
earlier  cases  is  significant,  though  the  circum- 
stances of  the  two  types  of  oases  differ  bo  widely. 
In  Hunter  v.  Prineep  (10  Bast,  894) 'where  tbe 
cargo  had  been  sold  at  the  master's  instance  by 
order  of  a  oourt  in  a  port  of  distress,  Lord  Bllen- 
borough  says:  "If  no  freight  be  earned  and 
he  declines  proceeding  to  earn  any,  the  freighter 
has  a  right  to  the  possession.  The  captain's 
conduct  in  obtaining  an  order  for  selling 
the  goods  and  selling  them  accordingly, 
which  was  unnecessary  and  whiob  dis- 
abled him  from  forwarding  the  goods,  was  in 
effect  declining  to  proceed  to  earn  freight."  I 
atk  myself  why  the  captain's  conduct  in  leaving 
the  goods  to  their  fate  at  sea  is  not  also  in  effect 
a  "  declining  to  proceed  to  earn  freight,"  which 
gives  the  freighter  a  similar  right  to 
It  stress  be  laid  on  the  words  "  wb 
necessary,"  I  recall  that  the  salvors  were  held  to 
have  got  possession  in  Coetman  v.  West  (6  Asp. 
Mar.  Law  Cas.  233  ;  68  L.  T.  Rep.  122;  9  App. 
Cas.  434),  though  the  abandonment  was  only 
neoeseary  because  the  captain  had  first  scuttled 
the  ship.  Again,  in  Bhipton  v.  Thornton 
(9  A.  &  B.  335),  which  established  the  right 
to  tranship  in  order  to  complete  the  earning 
of  the  bill  of  lading  freight,  Lord  Denman  Bays : 
"In  the  case  supposed  "  (that  is,  the  case  of  a  ship 
disabled  in  a  port  of  refuge  without  fault  of  the 
master)  "let  the  owner  of  the  goods  arrive  and 
insist,  as  he  undoubtedly  may,  that  the  goods  shall 
not  proceed  bat  be  delivered  to  him  at  tbe  inter- 
mediate port,  there  ia  then  no  question  that  tbe 
fht  at  the  original  rate  matt  be  paid, 
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and  thai  beoaaee  the  freighter  prevents  the 
master,  who  was  able  and  willing  and  ha*  the 
right  to  insist  on  it,  from  fulfilling  the  oon  tract  on 
hie  part,  and  because  the  sending  the  goods  to 
their  destination  in  another  Teasel  is  deemed  a 
fulfilment  of  the  oon  tract"  Whatever  other 
criticisms  may  ariae  on  this  language,  I  think 
it  is  clear  that  this  passage,  which  states  the 
principles  on  whioh  the  right  to  tranship  or  carry 
on  was  upheld,  rest*  on  the  proposition  that  the 
master  is  able  and  willing  to  fulfil  the  contract, 
which,  thongh  a  oontract  for  carriage  in  a  named 
chip,  is  deemed  to  be  validly  performable  in 
another,  where  carriage  in  the  original  ship  to 
the  destination  is  both  impossible  and  excusable. 
This  prevents  it  from  being  a  mere  claim  to  take 
the  benefit  of  a  oontract  arising  out  of  a  breach 
of  the  oontract :  it  becomes  the  next  beet  per* 
form  an  ce  that  maritime  perils  allow.  If,  how 
ever,  the  Oaptain  is  neither  able  nor  willing  to 
complete  the  voyage,  bat  by  every  act  open  to  a 
seaman  has  thrown  it  up  for  good,  what  is  there  to 
prevent  the  owner  of  the  goods  from  insisting 
that  he  may  take  possession  of  hie  own  goods, 
possession  of  whioh  the  master  has  abandoned  P 
I  think  it  ought  be  remembered  that  these  cases 
lie,  logically  aa  well  as  historically,  behind  The 
Cito  and  The  Arno,  and  tha1;  the  current  of 
authority  ought  to  be  surveyed  as  a  whole. 

The  matter  may  be  tested  in  two  other  ways. 
The  shipowner  has  a  possessory  lien  on  goods 
shipped  on  board  his  vessel  to  secure  the  earning 
and  payment  of  his  freight  If  he  loses  posses- 
sion, what  term  in  the  bill  of  lading  contract 
prevents  the  cargo  owner  from  taking  possession 
of  bis  own  property,  or  constrains  him  to  ship 
it  over  again  or  to  redeliver  it  to  the  shipowner 
for  his  benefit  P  No  term  in  fact  assuredly,  and 
no  authority  whatever  is  forthcoming  to  support 
the  implication  of  such  a  term  in  law.  Now,  it  is 
dear  that,  if  a  ship  and  cargo  are  left  derelict  at 
sea,  the  shipowner  loses  possession  and  with  it 
bis  litn>  the  ship  and  cargo  are  at  large  to  be 
taken  into  the  possession  of  the  first  salvor.  "  In 
the  case  of  a  derelict,  the  salvors  who  first  take 
possession  hare  not  only  a  maritime  lien  on  the 
ship  for  salvage  services,  but  they  have  the 
entire  and  absolute  possession  or  control  of 
the  vessel,  and  no  one  can  interfere  with  them 
except  in  the  case  of  manifest  incompetence; 
but,  in  the  ordinary  case  of  disaster,  when 
the  master  remains  in  command  be  retains 
the  possession  of  the  ship.  .  .  .  Unless  a 
vessel  is  derelict,  the  salvors  have  not  the 
right,  as  against  the  master,  to  the  exclusive 
possession  of  it,  even  though  he  should  have  left 
it  temporarily,  but  they  are  bound  on  the  master's 
returning  and  claiming  charge  of  the  vessel  to 
give  it  up  to  him":  (see  Cats  man  v.  Wtti, 
6  Asp.  Mar.  Law  Oas.  233  ;  68L.T.  Rep. 
122;  13  App.  Gas.,  at  p.  181).  Again,  when  a 
ship  is  in  distress,  under  certain  circumstances 
the  master,  though  in  general  only  the  aervant  of 
the  shipowner,  becomes  agent  of  neoeesity  for 
the  cargo  owner  to  dispose  of  his  cargo,  independ- 
ently of  the  •hip.  the  voyage,  and  the  bill  of 
lading  contract.  When  does  this  happen  P  "The 
agency  of  the  master  from  necessity,"  says  Parke 
B.  in  Vlierboom  v.  Chapman  (13  M.  &  W.|  235) 
"arises  from  his  total  inability  to  carry  the 
goods  to  the  place  of  destination."  How  are  those 
authorities  to  be  reconciled  with  the  view  that 


although  the  master  is  so  little  able  to  prosecute 
the  voyage  or  to  carry  the  goods  in  any  way  to  their 
destination  that  he  leaves  them  and  the  ship  out 
at  sea  for  good,  still  the  cargo  owner  cannot  act 
as  his  own  agent  of  necessity  and  cannot  do  what 
the  first  salvor  can  do,  namely  take  and  keep 
possession  of  hiB  own  goods,  but  if  he  meddle*  at 
all,  becomes  an  agent  of  necessity  for  the  ship- 
owner  and  must  assist  him  to  earn  a  freight  which 
he  cannot  earn  for  himself. 

Oases  of  derelicts  are  common  enough,  but  no 
single  decision  was  produoed  in  which,  under 
ciroumstanoes  similar  to  these,  a  ehip  has  not 
been  treated  as  derelict  with  all  the  consequences 
that  follow  thereupon.  Bankey,  J.  found  that 
the  ship  and  cargo  were  left  derelict.  I  think  be 
waa  right  Pickford,  L.J.  agreed  with  him. 
Bankes.  L.  J.  ex-pressed  no  opinion  on  the  point. 
Evans,  P.  so  found  in  the  salvage  action.  The 
judgment  of  Sargant,  J.  alone  holds  that  the 
ship  was  not  abandoned,  because  the  master  and 
crew  acted  involuntarily,  and  that  the  facts  show 
no  intention  on  their  part  to  abandon  the  oontract 
of  affreightment  on  behalf  of  the  shipowners. 
Even  he  does  not  see  any  ground  for  supposing 
that  there  was  any  intention  of  returning  to  the 
J  u  pilar  or  hope  of  recovering  her.  Before  your 
Lordships  it  has  also  been  argued  that  the  ehip 
wae  not  left  derelict,  because  it  haa  not  been 
shown  that  the  master  had  not  some  hope  or 
intention  of  returning  to  the  ship,  it  the  enemy 
left  him  the>  chance  of  doing  so.  Now  aa 
Brett,  L.J.  says  in  The  Cito,  the  abandonment  of 
the  ship  does  not  put  an  end  to  the  contract  It 
ia  certainly  kept  alive  for  the  purpose  of  enforcing 
causes  of  action  already  aoorued  upon  it ;  possibly 
it  is  kept  alive  for  the  purpose  of  enabling  the 
shipowner  to  oarry  on  the  goods  and  earn  the  bill 
of  lading  freight,  if  he  can  recover  possession 
before  the  cargo  owner  has  done  so,  or  has  inti- 
mated his  election  to  take  his  cargo  where  it  lies, 
and  not  at  the  port  of  delivery.  This  point,  ex- 
pressly reserved  in  The  Cito  and  Tkt  Arno,  need 
not  be  decided  now.  I  have  endeavoured  to  show 
that  the  supposed  intention  of  the  master  to 
abandon  his  owner's  contract  for  him  ia  not 
material,  and  it  ia  dear  that  the  cargo  owners 
elected  to  take  their  goods  at  Leith,  subject  only 
to  the  salvor's  claim,  at  a  time  when  the  ship- 
owner had  taken  no  steps  to  prosecute  the  voyage, 
or  even  ascertain  that  it  was  possible  to  do  so. 
What  he  did  was  far  less  than  was  done  by  the 
shipowners  in  The  Amo,  and  yet  waa  held  by  the 
Court  of  Appeal  to  be  ineffectual  to  prevent  the 
oargo  owner  from  claiming  bis  cargo  freight  free. 

After  all,  what  is  the  evidence  about  the 
abandonment  of  the  vessel  P  It  ia  all  con- 
tained in  the  protest— and  it  ia  the  master's 
own  tale,  in  his  own  words,  not  cross-examined 
to,  and  not  oontradioted.  The  pleadings  and 
judgment  in  the  salvage  action  add  eome 
significant  details  as  to  the  ship's  state  next 
day,  but  none  aa  to  her  condition  on  the  7th 
Oct.  The  story  cannot  now  be  carried  by 
inference  or  by  speculation  b>yond  where  it 
waa  left  by  the  master.  The  ship  was  fired  on  by 
an  enemy  submarine  but  was  not  bit  Signals 
were  made  to  the  captain  to  abandon  ship.  He 
deciphered  the  signals  ;  he  presumably  considered 
the  matter,  though  probably  very  rapidly.  He 
saw  no  possible  chance  of  escape.  He  decided  to 
obey  and  at  onoe  gave  orders  to  take  to  the  boat*. 
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In  all  this  I  assume  that  ha  displayed  neither 
lack  of  courage  nor  lack  of  wisdom.  He  did  not 
try  to  ran ;  perhaps  ha  did  not  think  of  it.  He 
did  not  try  to  fight;  probably  the  attempt 
would  have  been  foolhardy.  Ha  decided  to  do 
wbat  be  thonght  was  the  only  thing  to  be  done, 
and  I  take  it  that  he  was  right.  Still  he  decided. 
He  decided  under  duress,  bat  pressure,  which 
would  base  released  him  from  a  contract  thereby 
induced  or  have  negatived  any  contemut  ad  idem, 
is  very  different  from  that  mechanical  action 
wbioh  is  illustrated  by  Beott  v.  Shepherd  (2  Wm. 
Bl.  892).  or  the  CotmopoUtan  (6  Notes  of  Cases, 
Sopp.  XVII.)  or  The  Ftnim  (Swabey,  15).  His 
act  was  neither  unintentional  nor  involuntary. 

At  this  time  it  was  not  dark,  bat  before  the 
submarine  cast  off  the  boats  it  had  become  dark 
enough  for  the  vessel  to  be  lost  sight  of.  After 
the  boats  were  left  free  by  the  enemy — which  was 
before  7.30  p  m — the  master  might  have  put  back 
to  look  for  the  vessel ;  after  he  was  picked  up  by 
the  Ayacanora  he  might  have  prevailed  on  her 
commander  to  go  baok.  He  believed  she  had  suuk, 
and  did  neither;  bat  the  fact  that  be  wrongly 
thought  she  had  foundered  does  not  prevent  his 
action  from  beiog  voluntarily,  deliberate,  and 
unconstrained.  Whether  there  was  a  mistake* 
or  not  on  the  part  of  the  master,  says  Dr. 
Lushington  in  the  Sarah  Bill  (4  Notes  of  Oases, 
144),  is  not  of  the  slightest  importance,  for, 
assuming  it  to  have  been  a  mistake,  his  mind  was 
actuated  thereby,  and  the  tpte  recuperandi 
must  be  governed  by  the  feelings  of  the 
individual's  own  mind  at  the  time.  So  in 
The  Janet  Court  (8  Asp.  Mar.  Law  Oas.  223; 
(76  L.  T.  Rep.  172 ;  (1897)  P.  59),  Jeone,  P.  took  it 
as  obvious  that,  if  a  master  believed  his  ship 
had  been  sank  after  be  quitted  her,  he  could 
have  bad  no  intention  of  returning,  although 
he  was  in  fact  wrong,  as  in  that  respect 
the  captain  always  is  in  salvage  oases  where 
the  ship  is  saved.  What  is  clear  about 
the  whole  story  is  that,  in  faot,  he  then  had 
neither  animus  nor  sees  revertendi,  and  if  he  left 
the  ship  to  her  fate  for  good  and  all  he  did  so  all 
the  more  decidedly  because  be  did  actually  think 
that  she  was  no  longer  on  the  surface  but  was  at 
the  bottom.  If  a  master  and  crew  quit  ship  and 
eargo  at  sea  they  commit  a  very  grave  dereliction 
of  duty  unless  the  grave  peril  in  which  they  find 
themselves  justifies  their  action.  Ships  are 
sometimes  left  without  justification,  but  I  feel 
sure  not  often,  and  in  my  opinion  the  inference 
from  such  an  abandonment  de  jacio  is  that  the 
voyage  cannot  be  further  prosecuted.  If  this  is 
to  be  rebutted  it  must  be  by  positive  evidence. 
There  is  no  each  evidence  here.  If  all  that  is 
proved  is  that  there  was  an  abandonment  de facto 
the  presumption  is  that  the  master  intended  to 
do  what  he  did  in  fact.  He  acted  aa  if  he  bad  no 
hope  of  return,  and  unless  it  is  proved  that  he 
bad  each  a  hope  it  must  be  taken  that  he 
bad  none.  It  is  not  as  though  salvors  were 
standing  by  and  the  captain  had  remained 
with  them  (The  Lepiir,  5  Asp.  Mar.  Law 
Oas.  411;  52  L.  T.  Ben.  768),  or  aa  if  the 
ship  was  aground  or  near  the  shore  and  the  crew 
had  gone  aahore  for  their  personal  safety,  but 
took  steps  to  recover  the  vessel:  {The  Cuvrieee, 
Swabey,  129).  Even  when  a  ship  is  left  at  sea 
there  is  often  so  far  a  hope  of  return  that  the 
captain  ssys  to  himself,  "  If  I  do  fall  in  with  pos- 


Bible  salvors,  I  will  send  them  back,"  but  as  Dr. 
Lushing  ton  sayB  in  The  Coromandel  (Swa.  at 
p.  208),  "  It  may  be  that  they  intended,  if  possible, 
to  employ  steamers  to  go  and  rescue  the  vessel, 
but  is  not  that  the  case  every  day  P"  This  does 
not  prevent  the  ship  fsom  being  a  derelict,  when 
no  salvors  are  sent  back.  Surely  the  rights  of 
first  salvors  to  possession  and  control,  the  right  of 
the  orew  to  salvage  remuneration  for  salvage  ser- 
vices, the  right  of  cargo  owners  to  take  charge  of 
their  own  goods  cannot  be  left  in  dubto  till  the 
interior  of  the  captain's  mind  is  explored,  if  death 
has  not  for  ever  oloeed  that  inquiry.  Would  the 
ship  have  been  no  derelict,  if  all  the  crew  had 
been  drowned,  and  evidence  was,  therefore  unpro- 
curable about  their  hope  or  despair  of  return  ? 
Whatever  objections  there  are  to  the  argvmentum 
ab  incowtenienii,  at  least  it  should  dissuade  us  from 
applying  novel  testa  to  familiar  incidents  and 
disturbing  the  ordinary  legal  conclusions  drawn 
from  well-known  nautical  conduct.  The  casualty 
may  take  place  in  one  hemisphere  and  within 
reach  of  the  shipper ;  must  he  stay  bis  hand  till 
the  fate  of  the  orew  is  known  and  the  master's 
liberty  of  judgment  can  be  investigated,  or  till 
the  shipowner,  perhaps  a  foreigner  resident  in  the 
other  hemisphere,  bo;irs  of  the  accident  and  has  a 
obanoe  to  intimate  one  intention  or  another  P  A 
shipowner's  first  step  in  suoh  a  oase  is  nearly 
always  to  abandon  his  ship  to  underwriters  and 
thereby  to  abandon  to  them  suoh  right  as  he  may 
have  to  carry  on  and  earn  freight;  if  so,  in 
ninety-nine  oases  oat  of  a  hundred  his  election 
will  thus  virtually  be  not  to  abandon  further 
performance  of  the  contract,  and  the  ship  under- 
writer's position  will  be  permanently  superior  to 
that  of  the  cargo  underwriter.  Cargo  under- 
writers insure  against  loss  of  cargo  by  marine 
perils  bat  not  against  liability  to  pay  freight.  In 
suoh  a  predicament  the  cargo  owner  will  naturally 
leave  the  derelict  alone. 

Again,  when  a  Bhip  has  proceeded  but  a  short 
distance  on  her  voyage  and  is  abandoned,  the  ship- 
owner has  the  minimum  of  interest  in  recovering 
the  cargo,  while  the  shipper  may  still  be  near  at 
hand.  Towards  the  end  of  the  voyage  the  ship- 
owner may  be  able  to  earn  a  great  reward  by 
recovering  and  delivering  at  its  destination  a 
•cargo,  so  damaged  as  to  be  valueless,  though  being 
still  in  specie,  it  may  be  good  enough  to  earn 
freight.  If  so,  the  cargo  owner's  interest  pro* 
bably  is  to  rescue  the  cargo  from  further  transit, 
while  there  is  still  time  to  arrest  the  damage  and 
pluck  something  from  the  disaster. .  I  think  it 
would  bo  lamentable,  if  in  these  cases  the  cartro 
owner  were  compelled  to  stay  his  hand  and  do 
nothing  to  save  the  cargo,  lest  having  done  so  he 
should  only  saddle  himself  with  a  liability  for 
freight  which  the  shipowner  himself  might  never 
have  earned,  instead  of  letting  well  alone  and 
claiming  a  total  loss  on  his  insurance  policy.  It 
is  to  the  a<rvantage  of  all  parties,  and  of  the 
public  too,  that  when  a  ship  is  known  to  have 
been  left  to  her  fate  at  sea,  no  uncertainty  about 
the  righte  should  stand  in  the  way  of  an  energetic 
attempt  to  save  the  cargo. 

It  is  said  that  every  case  of  marine  disaster  is 
legally  a  question  of  fscfc.  Be  it  so.  Let  it  be 
too  that  the  captain  and  orew  had  to  go.  No  one 
blames  them,  but  is  the  proseoution  of  the  voyage 
terminated  or  only  suspended  according  as  the 
captain's  motive  or  his  judgment  is  good  or  bad  ? 
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A  ship  may  be  •  derelict  with  all  the  eoneeq  ueneea 
that  follow  in  law,  thoagh  the  wee  corruptly 
abandoned  and  equally  a  dereliot,  thoagh  the 
captain  did  it  for  the  beet  The  owner  may  be 
liable  in  damages  to  the  cargo  owner  according  as 
be  has  or  has  not  exoeptions  of  barratry  or  negli- 
gence of  the  captain  in  the  bill  of  lading  to 
protect  him,  bat  if  the  mere  de  facto  termination 
of  the  Toyage  produces  legal  resultr,  they  follow 
equally,  no  matter  what  the  captain's  motives 
may  have  been.   Though  the  question  is  one  of 
f act,  it  is  one  whioh  in  typical  states  of  fact  oan 
only  be  answered  one  way.   Negligence  in  a 
running- down  case  is  a  question  of  faotfor  a  jury, 
but  there  is  an  abundance  of  ordinary  conjunctures 
connected  with  suoh  accidents  in  which  a  jury's 
verdict  must  recognise  the  ordinary  views  taken 
of  suoh  facts,  or  it  will  be  set  aside.  The  fact 
that  the  captain  and  crew  had  little  ohoioe  here 
and  virtually  had  to  leave  their  ship  to  save  their 
lives  is  an  ordinary  incident  of  derelicts ;  whether 
this  is  caused  by  fire  or  by  the  King's  enemies 
or  perils  of  the  sea  cannot  distinguish  -the  oases 
from  one  another.    They  have  to  leave  the 
ship  and  they  go  and  the  ship  is  left  dereliot, 
and  the  clearer   the   compulsion  the  clearer 
is  the  termination  of  the  voyage,  unless  special 
ciroumstanoee  show  a  ipes  (not  a  speculation) 
re  ver  tendx,  a  plan,  not  a  bare  possibility  of  leaving 
the  ship  the  better  to  procure  help  and  to  oontinue 
the  voyage.    For  myself,  I  do  not  see  bow  the 
judgment  of  the  majority  in  the  Court  of  Appeal 
can  be  reveraed  without  disregarding  The  Ci  to  and 
The  Arno,  and  without  taking  a  view  of  maritime 
disaster  whioh  will  introduce  new  considerations 
into  all  these  oases,  and  I  should  dismiss  the 
appeal. 

Lord  Pabmook.— The  relevant  facta  for  con- 
sideration in  this  appeal  are  as  follows: — The 
respondents  are  endorsees  of  bills  of  lading,  dated 
Arohangel,  Sept.  1916,  and  signed  on  behalf  of 
the  appellants,  the  owners  of  the  Jupiter,  for  the 
carriage  of  a  cargo  of  wood  to  Ho  11  at  freight  to 
be  paid  as  per  charter-party.    When  off  the  coast 
of  Scotland  on  the  7tb  Oct.  the  JupiUr  was  cap- 
tured by  a  German  submarine.   The  master  and 
crew  were  compelled  to  take  to  their  boata  under 
threats  from  loaded  revolvers,  and  bombs  were 
exploded  on  board  the  ship.  When  last  seen  by  the 
orew  the  ship  was  believed  to  be  sinking,  and  the 
captain  telegraphed  from  Aberdeen  to  the  owner 
on  the  6th  Oct. :  "Ship  sunk  yesterday  submarine 
arrived  all  well  Sailors'  Home."   The  ship  in  fact 
was  not  sank,  but  was  picked  up  by  salvors, 
beached  at  Newhaven,  near  Leitb,  on  the  11th 
Oct. .  and  there  taken  possession  of  by  the  Receiver 
of  Wrecks,  to  whom  she  was  handed  over  by 
the  salvors.    Subsequently  there  were  certain 
messages  and  letters  to  which  frequent  reference 
was  made  during  the  argument,  but  it  will  be 
convenient  in  the  first  plane  to  consider  what 
would  have  been  the  respective  rights  of  the 
parties  if  there  had  been  no  such  messages  or 
letters. 

The  main  argument  put  forward  on  behalf  of 
the  respondents  in  the  statement  and  points  of 
claim  was  that  the  JupiUr  was  abandoned  by  the 
master  and  crew  during  the  voyage  to  which  the 
contract  of  affreightment  attached,  and  that 
such  abandonment  without  any  intention  to 
retake  possession  gave  the  cargo  owner  the 
lijbt  to  treat  the  confr-c1,  of  affreightment 


as  at  an  end,  and  that  he  so  treated  it.  In 
support  of  this  contention  the  counsel  for  the 
respondents  relied  on  The  Cito  (4  Asp.  Mar. 
Law  Cae.  468;  46  L.  T.  Eep.  663  ;  7  Prob.  Div. 
5),  The  Amo  (8  Asp.  Mar.  Law  Cat.  5;  72  L.  T. 
Rep.  621),  and  The  Kathleen  (2  Asp.  Mar.  Law 
Oaa.  367;  31  L  T.  Rep.  204;  L.  Hep.  4 
A.  &E.  269). 

I  think  that  the  term  "abandonment"  of  a 
vessel  in  the  ordinary  sense  denotes  some  dis- 
cretion or  volition  on  behalf  of  the  master,  and 
that  it  is  not  applicable  to  a  capture  followed  by 
the  forcible  removal  of  the  master  and  crew  under 
enemy  threats.  The  vessel  was  abandoned,  not 
by  the  matter  and  crew,  but  by  the  captors, 
who  intended  to  sink  her,  but  in  fact  left  her 
a  dereliot.  If  this  is  the  right  view  of  the  inci- 
dents whioh  took  place  on  the  7th  day  of  Oct.,  it 
cannot  be  said  that  there  was  in  any  sense  an  act 
done  on  the  part  of  the  shipowner  or  his  repre- 
sentatives  indicating  an  intention  to  repudiate  the 
contract  of  affreightment  suoh  as  would  entitle 
the  freighter  to  infer  that  the  shipowner  did  not 
intend  to  carry  out  the  contract  and  give  him  a 
right  to  treat  it  as  at  an  end.  I  agree  with 
Sargent,  J.  that  the  conditions  of  this  case 
are  toto  cAo  different  from  the  case  of 
abandonment  of  the  Cito  or  the  Arno,  where 
the  master  and  orew  exercised  a  discretion  to 
abandon  the  veesel  under  stress  of  the  violence  of 
the  weather. 

In  the  second  place,  the  counsel  for  the  respon- 
dents relied  on  the  fact  that  the  vessel  was  left 
as  a  derelict,  and  the  consequent  inability  of  the 
appellants  to  carry  on  without  interruption  the 
contract  of  affreightment  put  an  end  to  that  con- 
tract.  I  think  that  it  is  impossible  to  maintain 
this  proposition  in  general  terms.   The  circum- 
stances of  the  present  case  are  an  apt  illostiation 
to  the  contrary.    Assuming  for  this  purpose  that 
no    subsequent    communications    bad  passed 
between  the  shipowner  and  the  cargo  owner,  but 
that  the  vessel,  in  spite  of  being  for  a  time  with- 
out a  crew,  did  successfully  peiform  the  voyage 
to  Hull  for  delivery  of  the  cargo  to  that  port,  I 
see  no  ground  on  which  the  cargo  owner  could 
have  disputed  his  liability  to  pay  freight  under 
the  terms  of  the  contract.   The  same  argument 
would  apply  to  carriers  by  land  as  to  carriers  by 
sea.   If  carriers  who  had  done  no  act  evincing  an 
intention  to  abandon  the  contract  of  affreight- 
ment 1  in  fact  deliver  goods  intrusted  to  them 
in  accordance  with  the  terms  of  a  contract  of 
carriage,  freight  is  not  the  less  payable  under 
the  contract  if,  during  the  conveyance,  the 
carriers  have  for  a  time  lost  control  of  the 
vehicle   in   whioh   the   goods    were  packed. 
I  Mr.  Wright,  however,  used  the  additional  argu- 
ment that  it  was  not  only  a  oase  of  temporary 
inability  to  perform  the  contract,  but  that  there 
was  evidence  of  an  intention  on  the  part  of  the 
shipowner  not  to  return  to  the  vessel,  or  take 
any  steps  to  perform  his  obligations  under  the 
contract. 

I  find  no  evidence  of  any  suoh  inten- 
tion. The  subsequent  action  of  the  appel- 
lants appears  to  have  been  based  not  on  any 
intention  to  abandon  a  floating  vessel,  but  on  the 
mistaken  view  that  the  onptors  had  soooeeded  in 
sinking  the  ship  after  taking  off  the  master  and 
orew,  and  that  the  vessel  had  gone  to'  the  bottom 
of  the  sea. 
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A  further  point  made  on  behalf  of  the  respon- 
denta  waa  that  if  a  carrier  or  his  representatives 
had  been  removed  from  the  vehicle  of  carriage, 
whether  ship  or  oart  or  train,  and  the  freighter 
finds  his  goods  on  sooh  ship  or  other  vehicle,  the 
freighter  ia  then  entitled  to  take  possession  of 
his  goods  and  to  deal  with  thorn  in  each  way  aa 
he  may  think  fit,  not  being  nnder  any  liability  to 
pay  freight  to  the  carrier,  since  the  contract  of 
affreightment  had  not  at  such  time  been  nom- 
pleted.  I  think  that  before  a  freighter  is 
entitled  to  take  possession  of  goods  whioh  he 
baa  intrusted  to  ft  carrier  for  carriage  nnder  a 
contract  of  affreightment  he  must  show  either 
that  he  is  exercising  a  right  which  the  oontraot 
has  given  him  or  that  the  contract  itself  has  in 
some  way  been  terminated.  For  reasons  already 
stated  I  think  that  the  contract  of  affreightment 
bad  not  terminated  either  through  repudiation  by 
the  shipowner  accepted  by  the  freighter  or  by  the 
faot  that  the  vessel  in  whioh  the  goods  were  being 
carried  waa  for  a  time  without  a  crew,  and  in  the 
terms  of  the  contract  the  freighter  waa  certainly 
not  entitled  to  take  delivery  on  the  open  sea  or  at 
any  other  port  than  the  port  of  delivery.  No 
doubt  if  the  shipowner  had  abandoned  the  ship 
and  cargo  so  as  to  put  en  end  to  the  contract  of 
affreightment  he  ooold  not,  by  gaining  possession 
of  his  ship  from  salvors,  revive  the  contract  or 
establish  a  right  to  freight,  bat  these  conditions 
do  not  apply  to  the  capture  of  the  Jupiter  and  the 
forcible  removal  cf  the  master  and  crew. 
The  last  point  raised  on  behalf  of  the  reepon- 


which  passed  subsequently  to  the  capture  of  the 
vessel.  The  majority  of  the  Court  of  Appeal 
held  that  these  message*  and  correspondence 
amount  to  a  statement  by  the  shipowner  that  he 
is  not  in  a  position  to  carry  oat  the  oontraot  of 
affreightment,  and  that,  as  the  freighter  aoted  on 
this  communication,  the  shipowner,  who  made  it, 
is  bound  to  observe  it.  A  letter  waa  sent  by  the 
shipowner  to  be  communicated  to  the  charterers 
in  the  following  terms:  "It  is  with  very  great 
regret  I  advise  you  of  the  lots  of  my  steamship 
Jupiter,  which  steamer  was  sank  by  enemy  sub- 
marine on  Saturday  last.  The  crew  have  all  been 
landed  safely.  Will  you  kindly  advise  charterers 
and  oblige." 

At  the  time  when  the  abipowner  made  this 
communication  he  was  nnder  the  mistaken  impres- 
sion that  the  Jupiter  had  been  sunk.  I  cannot 
find  anything  more  in  the  letter  than  a  oommnni* 
cation  from  the  shipowner  giving  the  information 
which  he  had  received  as  to  the  conditions  of  the 
vessel  and  crew.  I  am  enable  to  construe  this 
communication  as  an  intimation  of  the  intention 
of  the  abipowner  not  to  carry  out  the  obliga- 
tion of  his  contract,  or  that  it  waa  written 
in  such  form  as  to  prevent  the  abipowner 
stating  later  that  it  waa  sent  under  a  mistake 
of  fact.  On  the  11th  Oct  the  following  tele- 
gram was  sent  on  behalf  of  the  respondents: 
"Jupiter  we  represent  owners  cargo  of  this 
steamer  recently  brooght  into  Letth  derelict  oar 
clients  elect  take  possession  their  property  where 
now  ljing  please  take  note." 

This  telegram  shows  that  the  respondents  or 
their  representatives  very  early  ascertained  that 
the  shipowner  had  made  ft  mistake  in  Btating  that 
the  vessel  had  been  sunk.  On  the  same  day  a 
further  telegram  was  sent  to  Leith:  "Steamer 


Jupiter  we  represent  owners  cargo  understand  she 
is  now  lyingat  Newhaven  please  note  our  clients 
claim  eleot  take  possession  their  property  where 
steamer  now  is  please  do  not  allow  cargo  to  be 
dealt  with  exoept  with  our  sanction  please  do 
anything  necessary  protect  property  for  our 
clients. 

The  advisers  to  the  respondents  were  properly 
astute  to  protect  the  interests  of  their  client,  but 
on  the  assumption  that,  apart  from  these  com- 
munications, the  contract  for  affreightment  waa 
still  in  force,  I  cannot  draw  the  inference  that  the 
message  sent  by  the  abipowner  under  a  mistake 
of  fact,  read  in  connection  with  the  subsequent 
telegrams,  is  suffioient  evidence  of  an  act  done  by 
the  shipowner  indicating  his  intention  to  repudiate 
the  contract  of  affreightment  snob  as  would 
entitle  thef  reighter  to  put  an  end  to  the  < 
and  to  plaoe  him  in  a  position  to  take  'w 
of  his  goods  without  payment  of  freight. 

In  my  opinion  the  appeal  should  be  allowed 
with  costs. 

Lord  Wrbkbukt — The  decision  is  in  this  case, 
in  my  judgment,  to  be  reached  by  the  application 
to  the  facts  of  certain  principles  of  the  law  of 
contract.  Tbe  application  of  the  principles  may 
not  be  easy,  but  the  principles  themselves  are  not 
difficult  of  statement,  and,  but  for  the  argumeats 
which  we  have  heard,  are  not,  1  Bhould  have 
thought,  capable  of  serious  dispute. 

A  contract  between  two  persons  results  from 
the  consensus  of  the  two  minds  agreeing  animo 
contrahendi  to  terms  whioh  each  accepts  end 
which  create  obligations  between  them.  The 
contract  having  been  entered  into  may  be  deter- 
mined in  any  one  of  three  ways.  First — oon- 
aensus  created  tbe  contract  and  consensus  may 
determine  it  If  the  two  parties  agree  to  deter- 
mine tbe  contract  it  is  determined.  Secondly- 
some  contracts  though  expressed  in  absolute 
terms  are  by  tbe  nature  of  the  matter  so  obviously 
dependent  upon  the  possibility  of  performing  the 
promise  that  a  term  ia  implied  excepting  tbe 
events  which  render  performance  according  to 
the  promise  impossible.  In  tbe  case  of  suoh 
events  happening  tbe  contract  ceases  to  be  opera- 
tive. Thus  in  a  contract  for  personal  service  for 
a  term  of  years  will  be  implied  a  oondition  if  tbe 
party  shall  so  long  live.  Thirdly  —  it  the  one 
party  to  tbe  contract  by  words  or  by  conduct 
expresses  to  the  other  party  an  intention  not  to 
perform  his  obligation  under  the  contract  when 
the  time  arrives  for  its  porformanoe,  the  latter 
may  say,  "  I  take  you  st  your  word ;  I  accept 
your  repudiation  of  your  promise  and  will  sue  you 
for  breach."  This  is  really  no  addition  to  but  ft 
particular  application  of  the  principle  first  above 
btuled.  Tbe  first  party  has,  in  fact,  made  an 
offer.  This  offer  is :  "I  am  not  going  to  perform 
tbe  oontraot  1  offer  to  end  it  here  and  now,  and 
to  accept* the  consequences  of  ending  it  those 
consequences,  as  I  know,  being  that  you  can  sue 
me  for  damages  for  my  refusal."  The  other  may 
accept  or  may  decline  that  offer.  If  he  accepts 
them  by  consensus  the  contract  is  determined, 
but  with  ft  right  to  damages  against  the  party 
who  has  refused  to  perform.  In  each  of  these 
oases  it  is  the  consensus  of  the  parties  which 
brings  the  contract  to  an  end.  Io  tbe  first  and 
third  cases  it  is  consensus  dehort  the  oon  tract. 
In  the  second  it  is  the  consensus  to  the  implied 
term  contained  in  the  contract. 
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Bat  it  is  uid  in  argument  there  is  a  fourth  way 
in  whioh  a  oontract  of  affreightment  may  be 
determined,  and  in  this  case  consensus  ia  not 
necessary.  I  hope  I  state  the  contention  accu- 
rately when  I  say  it  ia  this.  If  the  performance 
of  the  contract  of  carriage  has  ceased  by  the 
shipowner  abandoning  his  ship,  whether  itM 
animo  revtrtendi  or  tine  tve  revertendi,  the  cargo- 
owner  may,  if  he  can  while  the  ship  ia  dereliot  or 
in  the  hands  of  salvore,  retake  possession  of  his 
cargo.  1(  he  can  be  first  in  the  field  and  forestall 
the  shipowner  in  resuming  possession  he  may 
take  hie  cargo  and  refuse  to  allow  the  shipowner 
to  resume  the  voyage  and  may  escape  payment  of 
any  freight  even  if  the  goods  in  fact  reach  the 
contractual  port  of  discharge.  Let  me  assume, 
in  toe  first  place,  that  the  shipowner  has  aban- 
doned his  ship  tine  animo  revertendi,  that  his 
intention  in  that  respect  has  by  words  or  by  oon- 
duct  been  communicated  to  the  cargo  owner  and 
that  before  any  change  of  intention  has  been 
communicated  the  cargo  owner  has  acted  upon 
the  expressed  intention  and  accepted  it.  In  that 
state  of  facts  it  seems  to  me  that  upon  the  prin- 
ciples already  stated  there  is  a  consensus  whioh 
terminates  the  contract.  But  the  contention  is 
carried  mnch  beyond  that.  The  contention  is 
rested  not  upon  any  animus — not  upon  any 
intention— but  upon  a  certain  fact.  "My  case, 
■aid  Mr.  Wright,  in  summarising  his  argument, 
"is  abandonment  in  fact  and  possession  claimed 
by  the  oargo  owner  before  possession  is  taken  by 
the  shipowner."  The  contention  is  that  if  the 
shipowner's  possession  has  ceased—if  the  ship  is 
out  of  the  owner's  possession— is  afloat,  but  not 
in  the  possession  of  her  owner,  then,  whether  the 
owner's  possession  has  been  determined  by  violence 
or  has  been  abandoned  voluntarily— whether 
with  or  without  sufficient  cause — the  cargo  owner 
may  take  possession  if  he  can,  and  if  he  does  so 
will  not  be  liable  for  freight.  The  ground  upon 
which  the  contention  is  rested  is  that  there  has 
occurred  a  complete  interruption  of  the  oontract 
of  carriage,  and  that,  therefore,  it  results,  not  that 
the  contract  is  at  an  end,  but  that  at  the 
of  the  oargo  owner  it  can  be  brought  to  an 
I  oannot  accept  that  proposition. 

In  order  to  make  clear  what  my  view  ia  of  the 
law  applicable  to  such  a  case,  I  must  say  some- 
thing of  what  is  commonly  called  "anticipatory 
breach"  of  contract.  The  expression  is,  I 
think,  unfortunate.  In  Hochtter  v.  Da  la  'itottr 
(2  Ell.  Sl  Bl.  278),  the  leading  case  upon  this 
subject,  Lord  Campbell  made  no  use  of  the 
expression  in  bis  judgments.  It  is  used  several 
times  by  Loid  Eiber  in  Johnstone  v.  Milling 
(54  L.  T.  Rep.  629 ;  16  Q.  B.  Dir.  460),  but  not 
by  either  of  his  colleagues.  The  words  used  are, 
of  course,  immaterial  unless  they  lead  in  course 
of  time  to  an  erroneous  impression.  There  can 
be  no  breach  of  an  obligation  in  anticipation.  It 
is  no  breach  not  to  do  an  act  at  a  time  when 
its  performance  is  not  yet  contractually  due.  If 
there  be  a  contract  to  do  an  act  at  a  future  time, 
and  the  promisor  before  that  time  arrives  sajs 
tbat  when  the  time  does  arrive  he  will  not  do  it, 
he  is  repudiating  his  promise  which  binds  him 
in  the  present,  but  is  in  no  default  in  not  doing 
an  act  whioh  is  only  to  be  done  in  the  future. 
He  is  recalling  or  repudiating  his  promise, 
and  that  is  wrongful.  His  breach  is  a 
breach  of  a  presently  binding  promise,  not 


an  anticipatory  breach  of  an  aot  to  be  done  in  the 
future.  To  take  Bo  wen,  L.  J.'s  words  in  Johnttone 
▼.  Milling,  it  is  "a  wrongful  renunciation  of  the 
contractual  relation  into  whioh  he  has  entered." 
It  ia  the  third  case  whioh  I  put  above.  The 
result  is  that  the  other  party  to  the  oontract  has 
an  option  either  to  ignore  the  repudiation  or  to 
avail  himself  of  it.  If  he  does  the  latter,  it  is  still 
by  consensus  of  the  parties  and  not  by  some 
superior  force  that  the  oontract  is  determined. 
I  cannot  see  that  the  doctrine  of  what  is  generally 
called  "  anticipatory  breach  "  lends  any  support 
to  the  contention  of  tbe  respondents  in  this  case. 
It  is  no  authority  for  the  proposition  that  anything 
other  than  tbe  intention  of  the  contracting 
parties  can  either  tie  or  untie  the  bonds  of  a 
oontract. 

I  ask  mjself  this  question.  What  consequence 
results  from  the  following  facts  without  more  :— 
(1)  Tbe  ship  has  been  abandoned  at  sea ;  (2)  neither 
shipowner  nor  oargo  owner  is  in  possession ;  the 
ship  has  no  one  on  board ;  (3)  the  shipowner  and 
oargo  owner  arrive  together  at  the  place  where, 
in  fact,  the  ship  is  foond  to  be.  Whioh  of  the 
two  has  prior  right  to  take  possession?  The 
answer,  to  my  mind,  is  tbat  contractually  the 
shipowner  is  entitled  as  against  the  cargo  owner 
to  take  possession  of  the  ship  and  oompleto  the 
voyage.  It  ia  a  wrongful  act  on  the  part  of  tbe 
oargo  owner  to  prevent  his  doing  so,  unless  the 
contract  has  been  determined.  He  cannot  say  I 
will  take  possession  of  my  cargo  so  as  to  deter- 
mine it.  He  can  only  say,  I  wUl  take  possession 
of  my  cargo  because  the  contract  has  been  deter- 
mined. But  the  very  question  is  whether  it  has 
been  determined  or  not. 

further,  upon  authority,  what  is  the  result  of 
abandonment  at  sea  in  itself  and  without  more  f 
Does  it  put  an  end  to  the  contract  of  affreight- 
ment P  Lord  Esher  in  The  CUo  (4  Asp.  Mar. 
Law  Cas.  468;  45  L.  T.  Rep.  668;  7  P.  Dir. 
5)  says  it  does  not.  "Suppose,"  he  says,  "a 
wrongful  abandonment  without  its  being  occa- 
sioned by  the  perils  of  the  sea,  it  is  olear  that 
in  that  case  the  owner  of  the  cargo  might  sua 
the  shipowner  for  his  breach  of  contract,  aoit  can- 
not be  said  that  it  puts  an  end  to  the  contract  of 
affreightment.''  The  ground  of  the  decision  in 
The  Cito  Beems  to  me  to  be  olear  from  Lord 
Esher's  next  words,  M  It  is  sufficient,"  he  says, 
"I  think  for  the  determination  of  the  present 
case  to  say  that  by  an  abandonment  of  a  ship 
without  any  intention  to  retake  possession  of  it 
the  shipowner  has  so  far  aa  he  can  abandoned 
tbe  oontract  so  as  to  allow  the  other  party  to  it, 
the  oargo  owner,  to  treat  it  aa  abandoned." 
If  tbe  «hip  is  abandoned  tine  animo  revertrndi 
and  the  cargo  owner  has  accepted  that  intention 
I  feel  no  difficulty  in  arriving  at  the  conclusion  at 
whioh  the  Court  of  Appeal  arrived  in  The  CUo. 
In  The  Arno  (8  Asp.  Mar.  Law  Oat.  5 ;  72  L.  T. 
Rep.  621)  both  Gainsford  Bruoe,  J.  and  Lord 
Eiher  rest  the  case  upon  tbe  intention  of  the  ship 
owner. 

If  I  am  right  in  these  viewa  there  is  no  fourth 
way  in  whioh  a  contract  of  affreightment  as 
distingnshed  from  all  other  contracts  is  capable 
of  beingj.de  ter  mined.  If  it  were  alleged  and 
shown  that  every  [contract  of  affreightment  con- 
tains an  implied  term  that  the  contract  of 
carriage  shall  be  performed  continuously  snd 
without  any  interruption  of  the  shipowner's 
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then  I  could  understand  that  the 
respondents  might  succeed — that  would  be  the 
second  case  above  stated  ;  bat  that  is  not  alleged 
or  shown.  The  respondents  did  not  agree  on  that 
point.  If  they  had  done  so  I  cannot  tall  whether 
the  appellant*  might  not  successfully  have  con- 
tended the  contrary.  Under  these  circumstances 
I  csumot  but  preserve  my  opinion  upon  the 
question.  I  cannot  resolve  it  in  favour  of  the 
respondents,  who  did  not  raiBe  it  and  give  his 
opponent*  an  opportunity  of  answering  it  It  is 
under  these  circumstances  that  I  have  to  apply 
to  the  facts  of  thiB  case  the  principles  applicable 
to  all  contracts  with  which  I  started. 

The  facta  are  that  there  was  a  contract  of 
affreightment  from  Archangel  to  Hall,  and  that 
in  point  of  fact  the  goods  were  in  the  result  and 
its  t ho  result  of  arrangement  carried  in  the  vessel 
to  the  contractual  port  of  discharge.  Daring  the 
voyage — namely,  on  the  7th  Oct. — the  master  and 
crew  were  removed  vi  et  armis  from  the  vessel  by 
a  German  submarine,  which  endeavoured  to  sink 
and,  as  everyone  thought,  bad  succeeded  in  sink- 
ing, the  ship.  The  submarine  towed  the  master 
and  crew  five  miles  from  the  spot  and  there  cast 
them  adrift.  Night  was  coming  on,  and  everyone 
thought  the  ship  was  at  the  bottom  of  tbe  tea. 
The  crew  were  picked  up,  and  from  Aberdeen 
they  telegraphed  on  the  8th  Oct.  to  their  owner 
that  the  snip  bad  been  sunk  by  a  submarine. 
Later  in  tbe  same  day  the  master  wrote  to 
hie  owner  that  he  had  heard  in  the  evening 
that  tbe  ship  was  in  tow,  but  that  it  was 
doubtful  whether  they  (the  salvors)  would  salve 
her.  That  letter  will  have  reached  the  owner 
presumably  on  the  10th  Oct.  On  the  8th  Oct 
after  receipt  of  the  telegram  (but  of  course  before 
receipt  of  the  letter)  the  owner  wrote  to  the 
brokers  who  had  effected  the  charter  advising 
them  of  tbe  loss  of  the  ship  (wbioh  he  of  course 
then  believed,  but  erroneously,  to  have  been  sank) 
and  asking  them  to  advise  the  charterers  of  the 
fust 

On  the  9th  Oct  the  brokers  wrote  to  the 
charterers  accordingly.  On  the  11th  Oct  aboat 
1035  a.m.,  the  owner  was  informed  that  the 
ship  had  been  taken  to  Leith.  In  fact  she  was  at 
Newhaven,  near  Leith.  At  5.5  p.m.  he  started  by 
train  for  Leith.  In  the  interval— namely,  about 
2.47  p.m.— be  received  a  telegram  from  the  solicitor 
of  the  charterers.  The  charterers  having  learned 
somehow  that  in  point  of  fact  the  ahip  had  not 
been  sunk  telegraphed  by  their  solicitors  to  the 
shipowner  that  the  ship  had  been  brought  in 
and  that  they  elected  to  take  possession  of  the 
cargo.  The  shipowner  by  letter  the  same  evening 
wrote  that  he  was  going  to  bring  the  cargo  forward 
to  ita  destination.  The  position  therefore  ia 
as  follows :  The  shipowner  tells  the  charterers  the 
ahip  ia  sank ;  tbe  charterers  reply,  "  She  is  not 
sank,  bnt  we  avail  ourselves  of  your  erroneous 
belief  that  she  is  sunk  and  determine  the  contract." 
The  shipowner  replies, ''  You  cannot  do  that.  I 
find  she  is  not  sunk.  I  am  going  to  perform." 
There  is  not  much  consensus  about  that.  It  comes 
to  this:  The  owner  sajB,  "I  was  always  ready 
and  willing  to  perform.  I  thought  performance 
had  become  impossible  and  I  said  so.  That  is 
all."  Unless  the  case  turns,  not  upon  intention, 
hat  on  the  fact  that  the  owners  were  oat  of 
po»BeB»ion,  it  seems  to  me  that  tbe 
cannot  succeed. 
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There  is  another  ground  upon  which  the  con- 
tention was  sought  to  be  rested,  and  that  waa 
inability  to  perform.  Intention  not  to  perform 
or  inability  to  perform  raises,  it  is  said,  the  right 
of  the  cargo  owner  to  treat  the  contract  as  at  an 
end.  If  there  waa  inability  to  perform,  if  the 
contractual  act  had  become  impossible,  then  upon 
tbe  second  ground  above  Btated  the  contract 
would,  no  doubt,  determine  by  the  operation 
of  the  implied  term  that  if  the  act  proved  to 
be  impossible  tbe  contracting  parties  were  not 
bound.  But  the  point  is  not  open  upon  the  facts 
of  tbe  present  case.  Tbe  contractual  act  had 
not  become  impossible  and  the  cargo  owner  when 
he  acted  knew  that  it  had  not  beoome  impossible. 
The  shipowner's  letter  of  the  8th  October  waa 
not  I  think  an  expression  of  intention  at  all,  but 
assuming  that  it  was,  it  results  only  in  this.  The 
shipowner  I  will  assume  says,  "  My  contract 
has  become  impossible ;  I  am  opt  eroing  to  perform 
it."  The  cargo  owner  repliea, "  Tour  expression 
of  intention  not  to  perform  is  made  in  ignorance 
of  the  real  facts ;  the  contract  has  not  become 
impossible,  but  I  will  accept  your  expression  of 
intention  and  will  elect  to  determine  tbe  contract" 
To  say  tbat  that  ia  a  consensus  to  determine  the 
contract  seems  to  me  impossible. 

In  my  view  abandonment  at  sea  ia  not  an 
operative  cause  but  only  evidence,  although  it 
may  no  doubt  be  strong  evidence  of  intention.  If 
tbe  owner  voluntarily  abandons  at  sea  it  may  well 
be  that  the  onus  ia  on  him  to  show  the  ami  mm 
revertendi.  If  he  abandons  only  in  the  sense 
that  he  is  oompulaorily  dispossessed  by  violence, 
the  abandonment  or  a*  I  prefer  to  call  it  the  dia- 
posseBsion  doea  not  in  itself  effect  anything  in 
affecting  the  contract.  If  the  owner  having  been 
dispossessed  by  violence  does  by  words  or  by  con- 
duct express  an  intention  not  to  seek  to  regain 
possession  no  doubt  tbe  option  arises  in  the  cargo 
owner  to  treat  the  contract  at  an  end.  Nothing 
of  that  kind  arose  here.  The  owner  did  not 
abandon  in  any  way  as  an  act  of  volition  :  having 
been  dispossessed  by  violence  be  did  no  act  to 
express  an  intention  not  to  seek  to  regain 
possession.  He  did  in  fact  seek  to  regain  po abra- 
sion and  subject  to  tbe  prior  rights  of  the  salvors 
I  think  he  was  entitled  to  take  it.  For  these 
reasons  I  think  that  the  appeal  must  be  allowed 
and  judgment  entered  for  the  appellants  upon 
tbe  claim  for  14,0501.  2«.  9rf.  and  opon  tbe  counter- 
claim, with  costs  of  both  claim  and  counter-claim. 

Appeal  allowed. 

Solicitora  for  the  appellants,  Downing,  Eandeock, 
Middle  ton,  and  Lewit. 

Solicitors  for  the  respondents,  William  A 
Crump  and  Son. 
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Supreme  Court  of  |nJruattnre. 


COURT  OF  APPEAL. 

July  6  and  9,  1918. 
(Before  Pickfobd,  Bankes,  and  Scbutton, 
L.JJ.) 

Leopold  Walfobd  (Lob dob)  Limitbd  «.  Lbs 

A FFRETBUB8  RKUHI8  SoOIBTB  ABOBTMB.  (a) 
APPBAL  FROM  THB  KIBO'S  BBBOfl  DIVIUOB. 
Charter-party  —  Brokers'  commission  —  Custom  — 

Inconsistency  with  contract. 
A  custom  can  only  bind  partis*  in  the  absence  of  a 
special  agreement  inconsistent  with  it 

commission  of  3  per  cent,  on  the  estimated 
gross  amount  of  hire  is  due  to  "  the  brokers  "  on 
signing  this  charier  {ship  lost  or  not  lost).**  The 
ship  was  requisitioned  by  the  French  Government, 
and  no  hire  was  earned  under  the  charier- party. 
The  shipowners  claimed  to  set  up  a  custom  by 
which  commission  was  not  payable  unless  hire  was 
earned  under  the  charter-party. 

Held,  that  the  custom  was  inconsistent  with  the  clause 
of  the  charter-party,  and  could  not  be  set  up  as  an 
answer  to  the  brokers'  claim  to  commission. 

Held,  also,  that  the  charterers  could  sue  as  trustees 
for  the  brokers. 

Robertson  v.  Wait  (18S3,  3  Ex.  229)  approved 

Harley  v.  Nagata  (23  Com.  Cat.  121)  distinguished. 

Decision  of  Bailhache,  J.  reversed. 

Appeal  by  the  brokers  from  a  decision  of  Ba.il- 
hache,  J. 

Tbe  plaintiffs,  who  were  broken,  claimed  com- 
mission from  the  shipowners,  the  defendants,  for 
effecting  a  time  charter-party,  dated  tbe  23th  Sept. 
1916,  and  made  between  the  defendants  and  the 
Lubricating  and  Fuel  Oils  Company  Limited,  the 
charterers.  Clause  29  of  tbe  ebarter.party  was 
a*  set  oat  in  the  headnote. 

Tbe  defendants,  among  other  things,  contended 
that,  as  the  ship  was  requisitioned  before  hire  was 
earned,  no  oom mission  was  payable,  and  they 
relied  npon  and  gave  evidence  of  a  custom  of  the 
trade  to  that  effect.  By  consent  tbe  action, 
which  was  brought  by  tbe  brokers,  was  treated  as 
if  it  bad  been  brought  by  the  oharterera  aa 
trustees  for  tbe  brokers. 

Bailhache,  J.  decided  in  favour  of  the 
shipowners,  making  the  following  observations 
in  the  course  of  bis  judgment:  "A  custom  was 
proved  before  me  in  Marley  ▼.  Nagata  (tup.)  that 
it  is  the  invariable  practice  in  time  charter-parties 
that  brokers'  commission  is  payable  out  of  hire 
that  is  earned;  the  charterer  tends  the  hire 
money  to  the  broker,  the  broker  deducts  his 
commission  from  the  hire,  and  sends  the  balance 
to  the  shipowner  ,  and,  further,  that  it  is  the 
invariable  practioe  that,  unless  hire  is  earned,  no 
commission  ie  payable  at  all;  and  that  that 
practice  ia  entirely  irrespective  of  the  form  in 
which  the  commission  clause  rinds  its  way  into 
the  charter*  party ;  that  the  form  of  the  com  mission 
clause  has  no  effect  at  all  npon  the  oontract 
between  tbe  broker  and  tbe  shipowner  for  tbe 
payment  of  hire.    That  custom  was  proved  by 
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very  satisfactory  evidence  in  ffaWey  v.  Nagata 
(tup.),Ttand  has  been  proved  again  in  this  case. 
The  custom  must  prevail." 
The  plaintiffs  appealed. 

MacKinnon,  K.C.  and  Baebum  for  tee  plain- 
tiffs. 

B.  J.   Wright,  K.C.  and  Neilton    for  the 
defendant;. 

The  following  authorities  were  referred  to: 

Robertson  v.  Wait  (sup.) ; 

Humfrey  v.  Pals,  7  K.  A  B.  266,  275; 

Harley  V.  Nagata  (sup.)  ; 

White  v.  Turnbull,  Martin,  n,nd  Co.,  8  Asp.  Mar. 
Law  Gas.  406  ;  78  L.  T.  Bap.  726 ;  3  Com.  Cas. 
183  ; 

Carvar  on  Carriage  by  Sat,  8th  adit,  sect.  122  ; 
8oretton  oa  Chartar-partUa,  8th  edit.,  p.  40. 

Pickpobd,  L.J.— I  think  this  appeal  must 
succeed.  I  feel  that  the  judgment  given  by 
Bailhache,  J.  may  be  more  in  accordance  witb  the 
practico  of  basiness  men  than  mine.  The  reason 
is  that  the  parties  have  pursued  a  very  oommon  « 
practice  of  putting  their  names  to  documents  and 
signing  agreements  without  considering  whether 
those  tigreementa  conflict  with  their  ordinary 
method  of  business.  The  learned  judge  pointed 
out  that  that  course  of  conduct  leads  to  great 
difficulty.  Commercial  geDtlemen  never  pay  any 
attention  to  those  remarks ;  tbey  think,  no  doubt 
rightly,  that  they  know  better  bow  to  conduct 
their  business  than  lawyers  and  jadges  do ;  but 
if  they  will  go  on  doiug  that  and  putting  their 
names  to  agreements  without  considering  what 
they  mean,  tbey  most  expect  difficulties  when 
contested  questions  arise  upon  those  documents. 
One  of  the  gentlemen  who  is  entitled  to  partici- 
pate in  tbia  commission  has  said  that  this  ia  not 
a  just  claim.  I  suppose  be  means  by  that  that  it 
is  a  olaim  which  ia  in  opposition  to  what  he  thinks 
the  plaintiffs  should  consider  tbe  proper  method 
of  business,  and  a  proper  claim  to  be  made  in  this 
case.  It  may  be  so  or  not.  Ail  I  have  to  do  is 
to  decide  this  sb  best  I  can  aooording  to  recognised 
principles  of  law. 

Tbia  ia  an  action  brought  by  the  chai  terere — I 
exolnde  the  brokers  for  this  purpose — upon  a 
clause  in  tbe  charter-party  providing  for  payment 
of  commission  to  tbe  charterers'  brokers  who 
negotiated  and  oonoluded  tbe  charter.  It  was 
originally  brought  in  the  name  of  the  brokers. 
There  was  no  contract  made  direct  between  tbe 
brokers  and  shipowners.  For  a  purpose  which 
I  will  mention  soon,  I  asked  if  counsel  for  the 
respondents  could  point  to  any  evidence  showing 
any  oontract  made  between  tbe  brokers  direct 
with  the  shipowners  or  any  contract,  direct  or 
indirect,  with  the  broken  except  that  in  the 
charter,  and  he  was  enable  to  point  to  any  snob 
evidence,  and  for  the  very  good  reason  that  there 
was  never  any  such  agreement  made.  Tbe  pay. 
meat  of  commission  was  regulated  by  the  clause 
in  the  oharter,  and  by  that  only.  That  was  an 
agreement  upon  whioh  tbe  brokers  cannot  sue 
because  tbey  did  not  make  it  in  their  own  name, 
and  consequently  an  application  was  made  to  join 
the  charterers  as  plaintiffs,  bnt  they  were  not 
formally  joined  because  the  defendants  undertook 
not  to  take  objection  to  their  not  having  been 
joined  in  the  first  instance,  and  to  allow  the  case 
to  proceed  as  though  they  were  the  plaintiffs. 
And  that  it  the  way  in  whioh  I  propose  to  look  at 
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the  case,  that  there  was  a  contract  between  the 
charterers  and  the  shipowners  by  which  the  ship, 
owners  undertook  with  the  charterers  to  pay  a 
certain  sum  as  commission  for  the  charter  of 
boats. 

If  there  was  such  an  agreement,  then  I  think  it 
has  been  settled  a  long  time  ago  (in  1853).  by 
Robertson  t.  Wail  (1  W.  Rep.  132  ;  8  Bxch  299) 
that  the  charterer  can  sue  upon  an  agreement  of> 
that    description  as  trustee  for  the  broker. 
Robertson  v.  Wait  has  never  been  disapproved, 
and  was  cited  with  approval  in  Wttt  v.  Houghton 
by  Phillimore,  J.  in  X.  Rep.  3  Ad.  &  Boc  Oas. 
364,  and  it  may  have  been  cited  with  approval  in 
other  oases,  bat  J  have  not  pursued  it  any  farther 
and  it  seems  to  me  that,  having  been  so  held,  it  is 
right.   If  A.  agrees  with  B.  that  be  will  pay  a 
certain  sum  of  money  to  B.  for  the  benefit  of  0., 
B.  can  sue  upon  that  contract  as  trustee  for  C. 

The  clause  in  this  charter  was  this :  "  A  com- 
mission of  3  per  cent,  on  the  estimated  gross 
amount  of  hire  is  doe  to  Leopold  Waiford 
(London)  Limited  on  signing  this  oharter  (ship 
lost  or  not  lost)." 

That, on  the  face  of  it,  is  qnite  clear;  it  is  to  be 
paid  on  signing  the  charter  ;  it  is  to  be  paid  on 
the  estimated  gross  amount  of  hire  ;  and  whether 
the.ship  is  lost  or  not.  The  ship  was  lost,  the 
oharter  was  not  carried  out,  and  no  hire  was 
earned.   The  clause  is  perfectly  clear. 

But  in  answer  to  that  the  defendants  pleaded 
amongst  other  things  that  there  was  a  custom  of 
the  trade  "  that  chartering  brokers'  commission 
is  payable  only  in  respect  of  hire  duly  earned 
under  the  said  charter-party  " ;  and  Bailhaobc,  J. 
found  that  that  custom  was  established,  and  I 
Uka  his  finding  of  fact  as  correct, 

Whether  I  should  have  found  such  a  costom 
on  the  evidence  before  him  is  a  matter  on  whioh 
I  say  nothing,  for  two  reasons :  first,  that  it  was 
for  him  to  find  it,  as  he  had  the  evidence  before 
him  ;  and,  secondly,  I  cannot  help  seeing  that 
without  any  express  consent  the  case  proceeded 
upon  this  basis,  that  the  judge  was  allowed  to 
import  into  this  case  a  quantity  of  evidence  that 
he  had  heard  in  another  case  which  established 
this  same  custom,  and  in  whioh  he  held  it  to  be 
established. 

I  shall  therefore  certainly  not  quarrel  with  the 
judge's  finding  of  fact  as  to  the  custom. 

Then  there  arises  this  serious  question:  Can 
sooh  a  oostom  exist  P  There  is  no  sanctity  about 
a  custom  in  the  shipbroking  trade  that  I  know 
of ;  it  must  oonform  with  the  ordinary  conditions 
of  and  requisites  for  a  mercantile  oustom  general 
in  other  trades  as  well,  and  one  very  important 
condition  is  that  it  must  not  be  inconsistent  with 
any  special  agreement  made  between  the  parties. 
In  this  case  I  think  it  is  dear  beyond  argument 
that  it  is  absolutely  inconsistent  with  the  twenty- 
ninth  clause  of  this  charter,  assuming  that  to  be 
an  agreement  between  the  charterers  and  the 
shipowners,  because,  if  you  read  it  out  at  length, 
it  would  read  in  this  way:  "A  commission  of 
3  per  oent.  on  the  estimated  gross  amount  of  hire 
is  due  to  Leopold  Waiford  (London)  Limited  on 
signing  this  charter  (ship  lost  or  not  lost),  but 
such  commission  shall  only  be  payable  under  the 
hire  as  it  accrues,  and  if  there  be  no  hire  it  shall 
not  be  payable  at  all.*  It  is  only  necessary  to 
state  that  to  show  that  the  custom  ss  pleaded  is 
absolutely  inconsistent  with  the  clause  in  the 


charter,  and  if  that  clause  was  a  oontraot  then 
the  oustom  cannot  prevail. 

Was  this  a  oontraot  or  not  P  I  have  listened 
to  the  arguments  and  1  cannot  see  why  it  is  not 
a  oontraot  There  is  a  oharter  whioh  has  thirty 
or  more  clauses  in  it.  It  is  sent  by  the  charterers' 
brokers  to  the  shipowners  or  to  their  brokers 
and  it  is  read  and  considered  by  them,  and  at 
some  time  or  another,  either  before  it  was  sent  to 
the  shipowners  or  afterwards,  an  alteration  is 
made  in  this  very  clause— namely,  an  alteration 
from  5  per  oent.  to  3  per  oent.  It  is  then  signed 
and  returned  by  the  shipowners  to  the  charterers 
as  the  contract  under  whioh  the  ship  is  hired.  It 
seems  to  me  absolutely  impossible  to  allow  mer- 
cantile men  to  put  their  names  to  and  sign  a 
document  containing  a  clause  which  is  on  the 
face  of  it  an  agreement,  and  then  say,  "  I  never 
meant  that  to  be  an  agreement ;  that  was  nothing 
at  all";  and  therefore  I  think  it  is  qnite  clear 
that  this  was  a  contract  between  the  charterers 
and  the  shipowners  that  this  sum  should  be  paid 
to  the  brokers. 

But  there  are  objections  taken  to  that.  One  is 
that  the  charterers  cannot  sue  on  this  as  trustees 
for  the  brokers,  because  the  brokers  are  precluded 
from  claiming  that  amount  either  by  oustom  or 
by  some  agreement  of  their  own  with  the  ship- 
owners. 1  think  that  if  that  second  part  were 
well  founded  the  defendants  in  some  form  or 
another  would  be  able  to  avail  themselves  of  it, 
and  they  might  claim  to  rectify  the  document, 
but  I  do  not  know.  If  there  were  an  agreement 
between  the  brokers  and  the  shipowners  by  which 
the  brokers  had  agreed  to  take  something 
different  from  what  there  is  in  this  oharter,  then 
I  think  the  defendants  would  be  entitled  to  say, 
"  You  cannot  by  suing  through  trustees  get  more 
than  what  you  and  we  have  agreed."  The  answer 
is  that  no  such  agreement  has  been  made  ;  there 
is  no  agreement  between  the  brokers  and  ship- 
owners, and  no  agreement  for  the  payment  of  the 
brokers'  commission  unless  it  is  under  clause  29. 
As  I  have  said,  when  that  point  was  taken  1 
asked  both  the  learned  counsel  to  point  out  to  me 
where  any  such  oontraot  was  made  by  the  ship- 
owners about  brokerage,  and  they  were  not  able 
to  point  it  out  because  there  was  not  one.  The 
only  thing  which  may  throw  any  light  on  the 
negotiations  outside  the  charter,  and  it  certainly 
does  not  throw  a  light  in  favour  of  the  defendants, 
is  a  document  in  French  which,  I  think,  consists 
of  instructions  sent  by  the  shipowners'  agent  to 
the  charterers'  agent  There  had  been  a  previous 
oharter,  and  this  oharter  with  which  we  are 
dealing  was  to  be  a  modification  to  a  oertain 
extent  of  that,  and  this  document  is  also  referred 
to  in  clause  33  of  the  charter.  What  I  find  in  this 
French  document  is  that  the  brokers  will  continue 
to  give  their  services  to  the  two  parties,  but  their 
brokerage,  whioh  was  fixed  by  the  charter-party 
at  5  per  oent,  will  be  reduced  on  the  extension  of 
the  charter  to  3  per  oent.,  and  for  all  other 
detailed  conditions  the  respective  brokers  of  the 
parties  will  have  to  establish  in  an  agreement 
definite  clauses.  As  I  have  said,  after  that  the 
brokers  and  the  two  parties  met  and  agreed  on 
definite  olauses,  and  they  agreed  definite  clauses 
in  the  charter-party.  Therefore  it  is  demon- 
strated again  clearly  that  that  clause  in  the 
oharter  was  intended  to  be  and  was  the  only 
agreement  with  regard  to  the  brokers'  remanent* 
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tion.  It  Menu  to  me,  therefore,  that  that  point, 
that  eeituu  que  trusts  have  agreed  that  they  shall 
have  something  other  than  their  trustees  have 
agreed,  fails  in  fact. 

Then  there  it  a  ■till  more  remarkable  con- 
tention which  succeeded  before  the  judge — 
namely,  that  the  custom  is  not  only  a  custom  by 
which,  in  the  absence  of  express  agreement  to 
the  contrary,  the  brokerage  is  to  be  paid  out  of 
hire  agreed,  and  only  ont  of  hire  agreed,  bnt  a 
custom  to  disregard  any  other  special  agreements 
that  there  may  be,  whether  written  and  signed 
by  the  parties  or  not,  if  they  disagree  with  that 
custom.  That  is  a  custom  I  have  never  heard 
set  np  before,  and  I  think  absolutely  bad.  A 
custom  can  only  bind  the  parties  in  the  absence 
of  a  speoial  agreement  inconsistent  with  it.  I 
have  never  heard  of  a  custom  that  the  parties 
may  make  any  speoial  agreement  they  like,  but,  if 
it  disagrees  with  the  custom,  the  speoial  agree- 
ment is  to  be  disregarded.  I  do  not  think  that 
soch  a  custom  could  exist  in  law  as  a  custom 
which  excludes  the  power  of  contracting  parties 
to  contract  themselves  out  of  the  custom.  The 
defendants  are  reduced,  I  think,  to  that,  and  that 
is  the  custom  which  the  judge  has  found  to  exist. 
I  think  it  is  a  bad  custom,  and  therefore  that  the 
charterers  suing  as  trustees  for  the  broken  are 
entitled  to  recover  the  amount  whioh  is  stated  in 
clause  29  of  this  charter.  It  is  a  contract  to  that 
effect,  and  there  is  no  legal  custom  proved  which 

"i  should  'like  to  say  that  it  is  absolutely  clear 
on  the  evidence  that  there  are  numbers  of  charters 
in  whioh  the  terms  of  the  payment  of  commission 
are  denned  exactly— namely,  that  it  is  to  be  paid 
out  of  hire,  and  out  of  hire  only.  I  think  the 
witnesses  either  in  this  case  or  the  other  case  which 
the  judge  tried  produced  numbers  of  charters  in 
which  that  was  expressed,  and  the  only  cause  of 
this  trouble  is  that  the  gentlemen  who  signed  this 
charter  would  not  take  the  trouble  to  look  and  see 
what  the  form  of  the  charter  was  that  they  were 
signing.  If  they  had  done  so  I  dare  say  they 
would  nave  put  the  charter  in  the  form  of  those 
other  charters  and  made  the  commission  payable 
only  out  of  hire.  But  it  is  an  impossible  position 
for  a  gentleman  who  signs  a  charter  to  aay  with 
respect  to  any  agreement  come  to,  "I  did  not 
bother  my  head  to  look  at  what  the  terms  were  ; 
it  did  not  matter  to  me;  I  knew  there  was  a 


custom  to  pay  in  a  certain  way,  and  I  wis  going 
disregard  the  agreement  I  had  signed  and 


to 

attend  to  the  custom."  This  case  to  a  certain 
extent  followed  another  oase  before  the  same 
judge,  but  it  does  not  seem  to  me  to  rest  on  the 
same  basis  at  all.  In  that  oase  of  HarUy  v. 
Nagata  (nip.)  the  charterers,  as  far  as  I  can  see, 
were  not  parties  to  the  action  at  all.  The  aotion 
was  brought  by  the  brokers  themselves,  and  the 
judge,  of  course,  could  not  deal  with  the  aotion 
there  upon  the  clause  in  the  charter  because  the 
brokers  were  not  parties  to  that  contract,  and  the 
charterers  were  not  parties  to  the  action.  He 
dealt  with  it  upon  some  agreement  with  the 
brokers  which  I  suppose  he  found  in  that  case 
whioh  does  not  exist  in  this  and  which  was  outside 
the  charter  altogether.  If  the  brokers  had  made 
simply  an  agreement  to  be  paid  commission  it 
might  well  be  that  the  custom  would  oome  in  and 
regulate  it,  and  that  the  commission  would  be  only 
payable  out  of  hire.   This  esse  is  upon  a 


different  basis.  Being  an  aotion  by  the  charterers, 
I  think,  for  the  reasons  I  have  given,  it  ought  to 


I  think,  therefore,  the  appeal  should  be  allowed 
and  judgment  entered  for  the  plaintiffs.  The 
amount  can  be  settled  between  the  parties. 

Bankks,  L.J.— I  agree.  This  is  an  action 
brought  by  Leopold  Walford  (London)  Limited, 
brokers,  to  recover  commission  which  they  allege 
to  be  due  to  them  under  the  terms  of  a  charter, 
dated  the  28th  Sept.  1916,  negotiated  between  a 
member  of  the  plaintiff  company  and  a  member  of 
Messrs.  Moss'  firm,  who  were  brokers  acting  for 
the  shipowners.  The  aotion  was  brought  upon  a. 
contract  alleged  to  be  contained  in  the  charter, 
and  to  that  contract  the  plaintiffs 


Before  the  aotion  came  on  for  trial,  in 
order  to  avoid  any  amendment  and  to  bring  them- 
selves within  Robertson  v.  Wait  (rap.),  the  plain- 
tiffs  applied  to  the  defendants  to  know  whether  it 
was  necesiary  to  amend,  or  whether  the  action 
might  be  treated  as  an  aotion  brought  by  the 
charterers',,  again  at  the  shipowners  claiming  the 
commission  for  the  benefit  of  the  plaintiffs' 
brokers.  That  was  assented  to,  and  therefore  the 
action  must  be  treated  as  an  aotion  by  the  char- 
tererers  against  the  shipowners  claiming  com- 
mission (or  the  benefit  of  the  brokers.  That  t  hat 
is  possible,  and  that  the  contract  inserted  in  a 
charter-party  between  the  charterers  and  ship- 
owners can  be  treated  as  a  contract  made  by  the 
charterers  in  the  interests  of  the  brokers  and  on 
which  they  are  entitled  to  sue  as  trustee*  for  the 
brokers,  must  be  taken  to  be  established  and  to  be 
recognised  law  since  Robertson  v.  Wait — a  very 
old  decision  never  since  questioned.  If  the 
contract  whioh  the  plaintiffs  were  entitled 
to  recover  upon  is  one  contained  in  the  charter- 
party,  I  think  Bailhache,  J.  expressed  his  opinion 
very  clearly  that  the  defence  could  not  succeed, 
and  could  not  succeed  upon  the  ground  that  the 
custom  whioh  the  defendants  pleaded,  that  com- 
mission was  payable  only  upon  freight  earned, 
was  quite  inconsistent  with  the  terms  of  the 
written  contract ,  and  therefore  could  not  prevail. 
In  giving  judgment  Bailhache,  J.,  after  setting 
out  the  language  of  clause  29  of  the  charter,  goea 
on  to  say :  "  Now,  if  that  clause  represents  the 
contract  between  the  shipowner  and  the  broker, 
there  is  no  possible  answer  to  this  claim." 
Bailhache,  J.  has  found  upon  this  evidence,  and 
upon  evidenoe  that  he  had  before  him  in 
the  previous  case  of  Harley  v.  Nagata  (sup.), 
that  brokerage  is  only  payable  on  time  charters 
upon  freight  whioh  is  earned.  I  think  the 
learned  judge  was  probably  quite  right  upon 
the  evidence  before  him  in  finding  that  such  a 
custom  existed,  and  of  course  it  would  operate  in 
oases  in  whioh  it  could  operate  without  enlarging 
any  of  the  well-established  rules  of  law  which 
apply  to  the  application  of  customs  to  < 


is  said  to  extend  a  step  beyond  what  the  custom 
would  appear  to  mean  by  the  precise  terras  of  it, 
and  it  was  said  by  one  of  the  witnesses,  who  was 
the  only  one  called  on  this  point  in  this  action, 
that  the  custom  was  one  which  applied  whatever 
the  terms  of  the  written  contract  contained  in 
the  charter-party  were.  In  my  opinion  any  such 
custom  as  that  must  be  bad*  and  under  the 
could  not  be  upheld  as  a 
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which  could  possibly  be  incorporated  in  the  con- 
tract. I  do  not  understand  that  Bailbaohe,  J.  in 
the  decision  which  he  has  given  has  really 
accepted  the  oustom  in  that  sense.  What  I 
under* tand  the  judge  really  to  have  done  was 
this— that,  having  regard  to  the  existence  of  the 
cub  tote,  he  bas  come  to  the  conclusion  that  there 
was  in  this  and  in  the  previous  oase  a  con- 
tract between  the  shipowners  and  the  brokers 
which  was  entirely  outside  and  independent 
of  the  contract  between  the  shipowners  and 
the  charterers  which  was  contained  in  the 
document.  Of  course,  if  there  was  evidence  of 
it,  or  if  the  judge  was  justified  in  coming  to  that 
beoai 


iuse  of  the  existence  of  the  custom 
to  which  1  have  referred,  it  seems  to  me  that  his 
judgment  might  be  supported  on  that  ground. 
But,  looking  into  the  matter  as  carefully  aB  I  can 
and  considering  the  evidence  that  has  been  given, 
I  cannot  find,  and  I  do  not  think  learned  counsel 
have  been  able  to  find,  a  trace  of  any  contract 
between  sny  of  the  parties  except  the  one  which 
is  contained  in  the  charter-party  itself.  The  two 
persons  who  negotiated  the  oharter-party  were 
Mr.  Moller,  representing  Messrs.  Walford,  and 
the  other  was  Mr.  Stoeger,  representing  Messrs. 
Mosb,  and  they  neither  of  them  suggest  anywhere 
that  there  was  any  contract  between  the  ship- 
owners and  Messrs.  Walford  direct  which  was  a 
contract  which  would  admit  of  the  custom  being 
embodied  in  it,  or  a  contract  which  was  in  the 
terms  of  the  custom.  The  judge  has  assumed  the 
existence  of  such  a  contract  and  come  to  the  con- 
clusion that  that  contract  was  not  inconsistent 
with  the  one  in  the  charter-party  because  it  is 
made  between  different  parties,  a?  I  understand. 
But  where  can  you  find  evidenoe  of  any  snch 
contract  P  Mr.  Moller,  when  speaking  of  the 
arrangement,  says  this  in  his  evidenoe :  "  Then 


there  was,  in  regard  to  the  second  chartei  -party, 
apparently,  some  arrangement  by  which  it  was 
reduced  from  5  par  cent,  to  3  P— •  A  :  Exactly ; 


that  is  so.  Q. :  Who  was  that  discussed  with  P — 
A:  That  emanated  from  the  owners  of  the 
steamer  and  was  agreed  in  consultation  with 
H.  E.  Moss  and  Co.,  in  the  eventual  conclusion 
of  the  charter."  Then,  when  you  come  to  Mr. 
Stoeger  a  evidence,  he  aays:  "In  the  second 
charter-party  the  brokerage  was  reduced  from 
5  to  3  P — A. :  Tea.  Q.  That  was  arranged.  I 
think,  through  you  with  Messrs.  Walford  P— A. : 
Quite  so.  They  said  that,  if  we  insisted  on  the 
full  hire  we  had  been  receiving  before,  this 
arrangement  ooald  not  be  entnred  into.  We  had 
to  take  half  a  loaf  rather  than  no  loaf  at  all. 
Q. :  The  shipowners  said  they  would  not  pay  the 
5  per  cent.  P— A. :  Tea,  Q. :  There  was  nothing 
new  otherwise  except  that  reduotion  ?  —  A. : 
Instead  of  getting  li  we  had  to  be  content  with 
t  per  cent.  Q. :  Otherwise  the  terms  about 
orokerage  remained  the  same P— A.:  Yes.  We 
expected  to  goon  collecting  it  in  the  same  manner 
aa  we  had  been  on  the  previous  oharter.  on  the 
original  charter."  Then  he  is  asked :  "  Whatever 
words  appear  in  the  printed  charter-party  P — 
A :  I  take  it  they  were  only  a  printed  form  which 
wax  passed  by  the  owners  when  they  signed  it." 

We  have  to  consider  this  matter  from  the  point 
of  view  of  the  owners.  It  is  said  that  these 
owners  made  a  contract  whioh  does  not  appear  in 
the  charter-party,  and  which  is  inconsistent  with 
the  contract  contained  in  the  oharter-party.  The 


answer  is  :  "  We  made  but  one  contract,  and  our 
agent  had  authority  to  make  but  one  contract,  and 
the  one  contract  is  the  contract  we  signed-— the 
charter-party."  It  seems  to  me,  when  jou  look  at 
the  evidence  of  these  two  gentlemen,  they  accept 
that  fact,  and  that  is  their  oase  with  regard  to 
what  occurred,  and,  in  addition  to  what  I  have 
already  read,  you  find  that  before  the  oontract 
was  completed  the  5  per  cent,  commission,  which 
had  been  the  amount  in  the  previous  oharter- 
party,  was  erased  and  3  per  oent.  was  put  in. 
Under  those  circumstances  it  does  seem  to  me 
impossible  to  find  any  contract  binding  the 
owners  to  pay  any  com  mission  to  anybody  except 
the  oontract  which  is  embodied  in  clause  29  of  the 
charter-party,  and,  if  that  is  the  right  view, 
the  judge  and  I  are  in  agreement,  because  in  the 
passage  which  I  have  already  read  he  said,  to  use 
his  own  words.  "  there  is  no  possible  answer  to 
this  claim."  Upon  those  grounds,  in  my  opinion, 
this  appeal  succeeds. 

Scrutton,  L.J.— I  have  come  to  the  same 
conclusion,  bat,  as  it  is  suggested  that  our  judg- 
ment will  come  as  a  surprise  and  a  shock  to  a 
number  of  eminent  business  men,  and  as  I  am 
quite  certain  that  unless  those  eminent  business 
men  will  pay  some  attention  to  what  we  are  saying 
in  this  judgment  they  will  have  some  more 
surprises  and  Bbocks  in  the  future,  I  desire  to 
state  the  way  in  which  I  have  arrived  at  our 
conclusion. 

The  charterers'  brokers  claim  commission  from 
the  shipowners  because  the  shipowners  have 
signed  a  oharter  dated  the  28th  Sept  1916  which 
provides  in  clause  29:  "A  commission  of  3  per 
cent"— the 'three 'is  written  in  instead  of  the 
printed  '  five  ' — "  on  the  estimated  gross  amount 
of  hire  is  due  to  Leopold  Walford  (London) 
Limited  "—they  are  the  charterers'  brokers — "on 
signing  this  oharter  (ship  lost  or  not  lost)."  Now, 
there  would  be  one  answer  to  an  action  so  framed, 
t^at  Leopold  Walford  (London)  Limited  were 
not  parties  to  the  charter,  and  therefore  could 
not  sue.  That  objection  has  existed  since  I  went 
to  tbe  Bar,  and  has  always  been  avoided  on  the 
authority  of  the  case,  decided  in  1853,  of  Bobertton 
v.  Wait,  either  by  the  charterers  suing  aa  parties 
to  the  contract,  as  trustees  for  the  brokers  who 
are  named  in  the  clause,  or  by  the  shipowners  not 
taking  the  objection  that  the  brokers  are  not 
parties  in  order  to  avoid  the  necessity  of  joining 
the  charterers,  and  so  when  this  action  was 
started  the  defendants  were  asked  whether  they 
wished  to  have  the  charterers  joined,  and  the 
learned  judge  Baid  that  by  agreement  between  the 
parties  the  action  was  to  be 'treated  as  though 
the  charterers  when  the  charter-party  was  made 
were  parties  to  this  action. 

Roberlton  v.  Wait  (tup.),  on  whioh  that  course 
of  procedure  is  founded,  has  never,  so  far  as  I 
know,  been  questioned.  It  is  a  decision  of  a  court 
whioh  included  Parke  and  Martin,  BB.t  and  it 
has  been  acted  upon  doling  the  whole  of  my 
experience  without  question,  and  there  is  no 
reaton  whatever  to  doubt  that  the  decision  is 
perfectly  good. 

That  difficulty  being  got  over,  the  defence  to  the 
action  then  appears,  and  the  shipowners  say  that 
there  is  a  custom  in  the  chartering  business  that 
tbe  charterers'  brokers'  commission  is  payable  only 
in  respect  of  hire  duly  earned  under  the  said 
charter,  and  that  no  hire  has  been  earned  under 
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this  charier.    The  fint  answer  which  strikes  one 
is,  that  evidenoe  of  o  as  torn  is  not  admissible  if  it 
oontradicts  the  terms  of  the  written  oontraot 
between  the  parties.   The  custom  that  is  pleaded 
that  commission  is  payable  only  in  respect  of 
hire  duly  earned  is  directly  contrary  to  a  clause 
in  the  charter,  which  provides  that "  a  commission 
of  3  per  cent,  on  the  estimated  gross  amount  of 
hire  is  due  to  Leopold  Waited  (London)  Limited 
on  signing  this  charter  (shfto  lost  or  not  lost)." 
To  meet  that  objection  evidence  was  given  of  a 
extended  custom,  end  J  think  that  has 
found  by  the  judge,  because  his  words  are  : 
"  It  is  the  invariable  practice  that,  unless  hire  is 
earned,  no  commission  is  payable  at  all;  and  that 
that  practice  is  entirely  irrespective  of  the  form 
in  which  the  commission  clause  finds  its  way  into 
the  charter-party ;  that  the  form  of  the  commis- 
sion clause  has  no  effect  at  ail  upon  the  contract 
between  the  broker  and  the  shipowner  for  the 
payment  of  hire."    That  amounts  to  this,  that 
nnder  ordinary  ciroumstanoes  any  custom  can  be 
excluded  by  agreement  between  the  parties,  and 
if  you  make  an  agreement  contradictory  to  the 
custom  yon  exclude  the  custom.  This  as  I  read 
it  is  a  custom  that  an  agreement  between  the 
parties  excluding  the  custom  cannot  exist  if  it  is 
expressed  in  the  form  of  a  clause  in  a  charter,  or 
that  you  cannot  find  in  the  clause  of  the  charter 


parties.  The  parties  may,  in  my  view,  express 
then-  agreement  in  &  clause  in  the  charter.  The 
uhipownerR  who  are  to  pay  the  commission  are 
parties  to  the  charter.  The  charterers  whose 
brokers  are  to  receive  the  commission  are  also 
parties  to  the  charter,  and  these  two  parties  make 
an  agreement  uh  to  the  commission  which  the 
charterers'  brokers  shall  receive. 


party  an  agreement  which  excludes  the 
which  applies  to  the  brokers'  remuneration.  I 
will  assume  that  such  a  custom  was  proved.  I 
think  the  ciroumstanoes  relating  to  it  are  very  un- 
satisfactory. It  cannot  be  said  to  be  a  custom  of 
which  the  courts  take  judicial  notioe  without  proof. 

There  are  such  customs,  and  the  best  recog- 
nised instance  of  those  customs  in  England  is 
that  domestic  servants  are  entitled  to  have  from 
the  ladies  engaging  them  a  month's  notioe.  No 
proof  of  that  custom  is  needed,  and  the  courts 
take  judicial  notioe  of  it.    Nobody  oan  say  that 
the  custom  here,  in  the  terms  which  I  have  stated, 
is  a  custom  of  which  the  courts  must  take  judioial 
notioe.   Within  the  last  two  years  the  judge 
himself  has  decided  exactly  the  opposite  of  the 
custom  suggested.     The  parties,   the  learned 
judge,  and  the  Court  of  Appeal  know  nothing  of 
it,  and  therefore  it  cannot  be  said  to  be  a  custom 
of  which  the  oourt  should  ta>e  judioial  notice. 
In  this  particular  case  the  evidence  is  extremely 
alight,  but  the  judge  has  found  that  there  is  a 
on  atom,  because  in  some  previous  oase  which  is  not 
before  us,  and  on  a  mass  of  evidenoe  in  that  case 
which  is  not  before  us,  be  was  satisfied  that  in 
that  case,  the  parties  not  being  the  same  and  the 
evidenoe  not  being  before  the  parties  in  the 
second  oase,  and  that  evidence  not  being  before  this 
court,  there  was  such  a  custom.  Bnt  I  will  assume 
there  is  Buob  a  castom.  A  custom  to  be  applic- 
able must  be  reasonable,  and  it  appears  to  me  to 
be  an  absolutely  unreasonable  custom  to  say  that 
parties  who  sign  their  name  to  a  document  con- 
taining the  terms  of  a  contract  should  be  per- 
mitted to  say  that  the  parte  of  that  contract  to 
which  they  have  signed  their  names  and  the  parts 
of  the  contract  which  they  have  actually  altered 
are  not  part  of  the  oontraot  because  there  is  a 
oustom  that  they  cannot  be  part  of  the  contract. 
Such  a  custom  appears  to  me  to  be  absolutely 


It  appears  to  me  to  be  obvious,  unless  you  can 
say  a  thing  I  am  coming  to  in  a  moment,  that 
such  a  oontraot  may  be  a  special  agreement 
excluding  the  custom  if  snob  a  oustom  exists. 
If  it   were  the  oase  that  yon  could  say  to 
the  charterers  bringing  the  action  upon  the 
charter,  "  You  are  only  suing  for  the  benefit  of 
another  person,  your  ctttui  que  trust,  and  that 
other  person  has  made  an  agreement  with  me  on 
the  subject-matter  in  respect  of  which  you  are 
auing  contrary  to  the  terms  of  the  oontraot  on 
which  you  are  suing,"  that  might  be  a  good 
defence,  bnt  I  cannot  find  in  this  case  a  trace  of 
any  a^roernent  between  the  shipowners  and  the 
charterers'  brokers.    There  are  two  charters.  In 
the  first  obarter  the  parties  took  a  printed  clause 
and  altered  it  in  one  respect    That  is  to  say, 
whereas  it  made  the  commission  payable  to 
Leopold  Walford,  they  struck  out-  "  Leopold 
Wafford"  and  put  in  "H.  E.  Moss  and  Co.,  the 
shipowners'  brokers,  and  then  H.  E.  Most  and 
Go.  and  the  charterers'  brokers  made  an  agree- 
ment between    themselves  by  which  Meears. 
Walford  were  to  be  entitled  to  a  particular  share 
of  the  commission  that  H.  E.  Moss  and  Co.  got, 
the  same  to  be  deducted  from  the  hire  as  paid. 
Suoh  an  agreement  appears  to  me  to  have  no  bear- 
ing on  the  present  case,  because  what  happened  in 
the  second  that  the  parties  made  and 

signed  a  fresh  agreement  that  the  brokers  should 
continue  to  give  their  services  and  that  the 
brokerage  should  be  reduced  to  3  per  cent  on  the 
conditions  detailed.  Having  to  do  that,  a  second 
charter  was  drawn  up,  which  differed  from  the 
first  one.  They  did  not  strike  out  the  name 
"Leopold  Walford  (London)  Limited,"  but  they 
struok  out  the  five  and  substituted  three,  and 
there  remained  in  the  term  "  the  estimated  gross 
amount  of  hire  is  due  to  Leopold  Walford 
(London)  Limited  on  signing  this  charter  (ship 
lost  or  not  lost)."  That  is  the  only  agreement 
that  the  charterers'  brokers  or  the  shipowners  have 
made,  and,  that  being  so,  one  is  face  to  face  with 
a  olause  in  an  agreement  signed  by  the  shipowners, 
a  obtuse  altered  by  them,  a  olause  which  it  is 


The  custom  if  it  existed  in  the  terms  pleaded 
can  be  excluded  by  an  agreement  between  the 


not  attempted  to  rectify  as  having  been 
by  mistake,  nor  is  it  attempted  to  strike  out  on 
the  ground  that  it  has  been  put  in  by  mistake,  or 
induced  by  fraud.  It  is  a  clause  in  the  charter, 
and  I  think  it  would  be  absolutely  fatal  to  all 
commercial  business  in  the  City  of  London  if 
parties  who  have  signed  a  oontraot  containing 
printed  clauses,  some  of  which  they  have  altered, 
were  to  be  able  to  say,  "  There  is  a  custom,  and 
this  is  not  binding  on  us,"  although  there  is  no 
agreement  on  the  subject  exoept  what  the  parties 
have  put  in  the  agreement  they  have  signed.  It 
is  quite  simple.  If  this  decision  is  opposed  to 
the  practice  in  the  City  of  London,  let  the  Oity 
of  London  take  some  trouble  to  read  the  con- 
tracts it  signs.  When  they  find  a  commission 
olause  which  does  not  express  what  they  mean, 
let  them  take  the  trouble  to  alter  it  So  long  as 
they  will  not  take  the  trouble  to  do  that  and  so 
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long  as  business  men  in  the  Oity  of  London 
sign  contracts  without  seeing  whether  they 
exprees  what  tbey  mean,  bo  long  mait  they 
oipeot  the  courts  to  pay  attention  to  their  signa- 


turee  to  oontraote  rather  than  to  alleged  o  into  ma 
whioh  appear  to  be  quite  unreasonable. 

For  the*)  reasons  I  agree  that  the  judgment 
should  be  rereraod. 

Appeal  allowed. 

Solicitors  for  the  plaintiffs,  Laurence  /ones 
and  Oo. 

ana^Co10™  ^  ****  drfendanU'  Thomat  Cooper 


July  25  and  26, 1918. 

(Before  Bankbs  and  Scbuttoh,  L.JJ.  and 
Eva,  J.) 

Stbwabt  (0.  A)  ahd  Oo.  v.  Phs.  Vah 
Ommieib  (London}  Likitbd.  (a) 

APPBAL  FB0K  THB  KIBO'S  BBBCH  DIVISION. 
Charter-party — Payment  of  hire  per  calendar  month 
in  advance— Provision  for  cesser  of  hire — Ship 
off  hire  during  portion  of  month  —  Repayment 
of  hire  for  period  when  ship  off  hire—Construction, 
of  charier-party. 

A  clause  of  a  tint  charter-party  provided  that  the 
charterers  should  pay  hire  "  per  calendar  month, 
commencing  from  the  time  the  steamer  is  placed  at 
the  disposal  of  the  charterers,  and  pro  rata  for 
any  fractional  pari  of  a  month  .  .  .  until  her 
redelivery.  .  .  .  That  the  payment  of  the  hire 
should  be  made  .  .  .  in  cash  .  .  . 
monthly  in  advance."  Another  clause  provided  that 
in  the  event  of  loss  of  time  from  certain  named 
causes  preventing  the  working  of  the  steamer,  and 
luting  more  than  twenty-four  consecutive  hours, 
the  hire  should  cease  until  the  steamer  should  be 
again  t»  an  efficient  state  to  resume  her  service. 
One  month's  hire  was  paid  in  advance  on  the 
1th  Nov.  1915.  The  ship  went  off  hire  from  one 
of  the  specified  causes  on  the  20th  Nov.  1915,  and 
was  not  %n  an  efficient  state  to  resume  her  service 
until  the  6th  Jan,  1916.  The  charterers  claimed 
to  recover  the  amount  of  hire  attributable  to  the 
period  the  20th  Nov.  to  the  1th  Dec 
Held,  that  each  payment  of  hire  was  for  the  cnsutng 
calendar  month,  and  not  for  the  next  thirty  or 
thirty-one  days  on  which  the  ship  should  be  on 
eir«;  that  than  had  therefore  been  a  failure  of 
consideration  in  respect  of  the  period,  the  20th 
Nov.  to  1th  Dec,  when  the  ship  was  off  hire,  and 
that  the  charterers  were  entitled  to  recover  the 


from  a  decision  of 


of  Bailhache,  J. 

Appbal  by  the  shipo- 
Bailhaohe,  J. 

Bj  a  charter-party  dated  the  23rd  July  1915 
the  defendants  sub-chartered  the  steamer  Friseos 
for  six  calendar  months  to  the  plaintiffs  (who 
Bub- chartered  her). 

Clause  5  of  the  charter-party  provided  as 
follows : 

That  the  said  oharteren  shall  pay  as  hire  for  the 
said  steamer  3472Z.  per  calendar  month,  commencing 
from  the  time  the  steamer  is  plaoed  at  <he  disposal  of 
r  barters™,  and  pro  rata  for  any  fractional  part   of  a 

(i)  Reported  by  EdwabO  i.  B.  Clara*.  Kaq. 


month  (the  days  to  be  taken  as  fraction*  of  a  month  of 
thirty  .days)  until  her  redelivery.  .  .  .  That  the 
payment  of  the  hire  shall  b«  made  aa  follows  i 
In  London   in  oaeh.  without  diaoonnt   month!,  m 


Clause  12.  That  in  the  event  of  loss  of  time  from 
deficiency  of  men  or  ownern'  stores,  breakdown  of 
machinery,  or  damage  to  hull  or  other  accident  prevent- 
ing the  working  of  the  steamer,  and  lasting  more  than 
twenty -four  oonseoutivo  hoars,  the  hire  ihall  oeaee  from 
the  commencement  of  mob  loss  of  time  until  she  be 
again  in  an  efficient  state  to  reenme  her  wrrrioe.    .    .  . 

Clause  18.  That  should  the  steamer  be  lost  or  miss- 
ing,  the  hire  shall  oeaas  from  the  date  when  she  was 
lost  or  last  spoken,  or,  if  not  spoken,  then  from  the 
date  when  last  seen,  and  hire  paid  in  advance  and  not 
earned  shall  be  returned  to  the  charterer*. 

Clause  21.  That  the  owners  have  a  lien 
cargoes  and  all  sub-freights  for  hire  and  genei 

ondsror^or  breach"'  ^*  "P*"?*-         *■»•€•■  doe 
have  a  lien  on  the 
advanos  and  not  earned. 

On  the  7th  Nor.  1915  the  plaintiffs,  at  whose 
disposal  the  ship  had  been  since  the  7th  Aug.. 
paid  to  the  defendants  in  advance  one  month  a 
hire.  The  ship  went  off  hire  on  the  20th  Nov. 
from  a  specified  cause,  and  was  not  fit  to  resume 
her  service  until  tbe  6th  Jan.  1916.  The  plaintiffe 
oontended  that  there  had  been  a  failure  of  con- 
sideration in  respect  of  the  period  the  20th  Nov. 
to  the  7th  Dec  1915,  and  they  claimed  to  recover 
the  hire  attributable  to  that  period.  The  defen- 
dant oontended  that  there  had  been  no  failure  of 


w  all  expenses  and  damages  due 
of  this  charter,  and  charterers  to 
steamer  for  all  moneys  paid  in 


Bailhache,  J.  gave  judgment  lor  the  plaintiffs. 
Tbe  defendants  appealed. 
Intkip,  K.C.  and  A.  Neilson  tor  the  appellants. 
—By  oIauee5  of  the  charter-party  the  hire  in 
advance  is  in  respect  of  the  ensuing  thirty  or 
thirty-one  days,  and  not  in  respect  of  tbe  ensuing 
calendar  month  of  consecutive  days.  The  hire, 
therefore,  in  respect  of  days  on  whioh  the  ship 
was  off  hire  is  not  repayable,  but  allowance  was 
to  be  made  for  it  in  the  next  monthly  payment  in 
advance.  There  was  an  exprees  provision  in 
clause  18  for  repayment  of  hire  in  oertain  events, 
of  which  this  is  not  one,  showing  that  the  parties 
knew  how  to  provide  for  the  repayment  of  hire 
when  they  were  so  minded. 

R.  A.  Wright,  K.O.  and  C.  T.  La  Quesne  for  tbe 
respondents. — The  proper  construction  of  clause  5 
of  tbe  charter-party  is  that  tbe  hire  in  advance 
was  in  respect  of  the  ensuing  calendar  month  of 
consecutive  days— tbat  is,  for  example,  from  the 
7th  Nov.  to  the  7th  Deo.  The  ship  being  off  hire 
for  some  of  those  days,  the  consideration  failed 
for  those  days  and  is  repayable  to  tbe  charterers. 
Payments  in  advance  are  provisional  only :  (per 
Lord  Esher,  M.R.  and  Rigby,  L  J.  in  Tonnelier  v. 
Smith,  8  Asp.  Mar.  Law  Cae.  327 ;  77  L.  T.  Eep. 
277  ;  2  Com.  Cas.  258).  Farther,  clause  21,  whioh 
givee  a  lien  to  the  charterers  for  hire  paid  in 
advance  and  not  earned,  supports  this  view. 

Inekip,  K.C  replied. 

BaBKBS,  L  J.— In  my  view  this  appeal  fails. 
The  question  depends  upon  the  construction  of 
clanse  5  of  the  charter-party.  Counsel  for  the 
plaintiffs  contends  tbat  by  the  charter-party  pay- 
ment is  to  be  made  of  a  fixed  sum  on  a  fixed 
date  [in  each  month  in  advanos  for  the  oppor- 
tunity of  using  the  ship  for  every  day  in  that 
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monthly  in  advance.  The  question  now  is 
whether  when  a  payment  wu  made  in  advance  it 
was  a  payment  for  the  ensuing  calendar  month  or 
was  a  payment  for  the  next  thirty  or  thirty -one 
days  on  which  the  steamer  might  in  fact  be  on 
hire,  which  thirty  or  thirty-one  days  might  be 
spread  over  the  next  two  or  three  months  accord- 
ing as  the  vessel  was  or  was  not  on  hire.  I  think 
that  the  language  of  clause  5  makes  it  fairly  clear 
that  the  payment  is  for  the  next  calendar  month, 
and  not  for  the  next  thirty  or  thirty-one  days  on 
which  the  Bbip  is  on  hire.  If  that  is  so,  then,  if 
daring  that  calendar  month  the  ship  is  off  hire 
for  a  number  of  days,  there  is  a  failure  of  con- 
sideration for  the  payment,  and  the  sum  paid  in 
respect  of  those  days  can  be  recovered  by  action. 
In  practice  this  sum  of  course  may  be  set  off 
against  the  next  month's  hire,  bat  that  very  con- 
venient course  of  practice  does  not  alter  the  legal 
rights  of  the  parties  when  it  becomes  necessary 
to  determine  them.  The  view  I  have  expressed 
accords  with  that  taken  by  the  majority  of  the 
oonrt  in  Tonnelier  v.  Smith  {ubi  tup.).  Lord 
Eaher  M.R.  and  Rigby  L.J.  there  said  that  "at 
no  time  during  the  term  of  the  charter-party 
could  it  be  ascertained  with  certainty  on  one  of 
the  days  fixed  for  monthly  payments  bow  much 
freight  would  actually  be  earned  during  the 
month,"  and  they  pointed  out  that  the  shipowners 
were  not  bound  to  accept  the  amount  which  the 
charterers  estimated  might  be  earned  daring  the 
month,  for  "  if  the  .estimated  amount  turned  out 
to  be  too  little  the  owners  might  be  driven  to  an 
action  for  recovery  of  the  deficiency,  instead  of 
having  the  surer  and  simpler  remedy  of  payment 
in  advance,  subject  to  a  liability  to  account  or 
enforcement  of  their  lien."  I  agree  that  this 
appeal  should  be  dismissed. 

Eve  J.— I  agree.  Clause  5  of  this  charter-party 
provides  for  a  specific  payment  for  a  specific 
period,  and  in  my  opinion  the  language  is  not 
open  to  the  construction  which  the  defendants' 
counsel  has  endeavoured  to  put  upon  it 

Appeal  dismissed. 

Solicitors  for  the  plaintiffs,  Downing,  Handeock, 
Middleton,  and  Lewis. 

Solicitors  for  the  defendants,  William  A.  Crump 
and  Son. 


App.] 


month,  but  upon  the  terms  that  in  certain  events, 
which  are  named,  if  the  charterers  are  deprived 
of  that  opportunity  for  any  of  those  days,  the 
owners  are  liable  to  repay  the  amount  attributable 
to  those  days.  On  the  other  hand,  counsel  for 
the  defendants  argues  that  the  payment  is  a  fixed 
sum  on  a  fixed  date  in  advance,  but  that  it  is  a 
payment  for  the  actual  use  of  the  ship  on  any 
thirty  or  thirty-one  days  as  the  case  may  be,  in 
whatever  months  those  days  should  occur.  This 
action  is  brought  claiming  the  return  of  hire 
overpaid— that  is,  in  respect  of  the  days  when 
the  vessel  was  off  hire.  Counsel  for  the  defen- 
dants answers  that  there  was  in  fact  no  over- 
payment, because  although  the  hire  was  paid  on 
the  7th  Nov.  for  a  complete  month  down  to  the 
7th  Dec.,  and  although  during  that  month  the 
vessel  was  off  hire  for  a  considerable  number  of 
days,  yet  by  the  terms  of  the  oontract  the  char- 
terers were  entitled,  for  the  payment  already 
made,  to  ubc  the  ship  for  a  corresponding  number 
of  days  commencing  on  the  6th  Jan.  when  she 
came  on  hire  again.  That  contention  is,  I  think, 
not  sound.  The  language  used  in  the  oharter- 
party  is  plain.  The  contract  is  for  the  letting  of 
the  Bteamer  for  a  period  of  about  six  calendar 
months  from  a  time  named.  Hire  is  payable, 
not  at  the  rate  of  so  much  per  day,  but  as  a  fixed 
sum  per  calendar  month ;  there  is  then  a  pro* 
vision,  which  would  not  be  required  if  the  defen- 
dants' argument  is  correct,  for  a  pro  rata 
payment  for  fractional  parts  of  a  month.  I 
agree  that  neither  of  the  authorities  cited  in  the 
course  of  the  argument  is  directly  in  point,  but 
in  Tonnelier  v.  Smith  (77  L.  T.  Rep.  277  ;  2  Com. 
Cas.  258)  the  inconvenience  that  would  result  if  a 
construction  substantially  that  which  is  now  con- 
tended for  by  Mr.  Inskip  were  applied  was  pointed 
out.  In  my  view  the  plaintiffs  were  entitled  as  a 
matter  of  law  to  go  to  the  defendants  on  the 
6th  Jan.  with  an  amount  representing  a  month's 
hire  in  respect  of  the  month  then  commencing, 
and  the  defendants  could  not  have  refused  it, 
although,  if  the  defendants'  counsel  is  right,  they 
could  have  said  that  that  amount  was  not  yet 
due  because  there  were  several  days  ie  respect  of 
which  the  plaintiffs  were  entitled  to  the  use  of 
the  vessel  for  the  hire  paid  in  November.  The 
plaintiffs  could  reply  that  they  were  nnder  an 
obligation  to  pay  on  the  6th  Jan.,  but  that  the 
defendants  were  bound  to  repay  them  a  certain 
sum  as  representing  the  days  in  November  when 
the  vessel  was  off  hire.  That  view  is  in  my 
opinion  correct.  There  having  thus,  in  my  view, 
been  an  overpayment  of  hire  for  November,  the 
defendants  are  under  an  obligation  to  repay  to 
the  plaintiffs  that  amount,  and  the  fact  that  the 
vessel  came  on  hire  again  and  was  available 
in  January  does  not  affect  the  rights  of  the 
parties  in  this  regard.  The  appeal  must  be  {die- 
missed. 

Scbutton,  L.J. — The  point  is  simple.  The 
plaintiffs  say  to  the  defendants,  "  We  have  paid 
you  money  the  consideration  for  which  has  failed," 
and  the  question  whether  they  are  right  or  wrong 
depends  upon  the  construction  of  a  very  common 
clause  in  a  time  charter  as  to  which  I  am  sur- 
prised to  find  that  it  has  existed  so  long  without 
its  meaning  having'tbeen  considered  by  the  courts. 
By  the  charter-party  the  vessel  was  let  for  about 
six  calendar  months,  and  hire  was  to  be  paid  per 
calendar  month,  each   payment  to  be  made 


HIGH  COURT  OF  JUSTICE. 

KINO'S  BENCH  DIVISION. 
May  29  and  30,  1918. 
(Before  Bailhachb,  J.) 
Admiralty  CoMMisaiONSNS  v.  Page  and 

OTHKR8.  (a) 

Salvage  —  Requisitioned  tug  —  Tug  demised  to 
Crown — Time  charter— Services  rendered — Bight 
to  salvage  earned—"  Ship  belonging  to  Hit 
Majesty"— Merchant  Shipping  Act  1894  (57  A 
68  V*cL  c  60),  e.  667— Merchant  Stopping 
(Salvage)  Act  1916  (6  4  7  Geo.  5.  c  41),  ».  1. 

The  defendants'  tuguxureguisUionedbythe  Admiralty 
on  the  terms  of  the  charter-party  known  as  T.  99, 
whereby  the  owners  undertook  to  pay  for  all  wage-*, 
provisions,  and  all  expenses,  except  for  coal  and 

\a)  H«port«d  br  T.  W.  Mok«ih,  Esq.,  B*rrUUr.t4-L*w. 
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other  fuel,  which  were  to  be  borne  by  the  Admiralty. 
The  owners  were  to  intwrc  against  all  marine 
risks,  but  the  Admiralty  were  to  be  liable  Jar  all 
war  risks  All  salvage  was  to  be  for  the  owners' 
benefit  Subsequently,  as  the  result  of  correspon- 
dence, the  basis  of  hire  was  altered  from  gross  to 
net  terms.  The  new  terms  of  requisition  amounted  to 
a  demise  of  the  tug  to  the  Admiralty.  The  tug  was 
to  be  at  the  absolute  disposal  and  under  the  complete 
control  of  the  Admiralty,  who  were  to  bear  all  risks 
—both  war  and  marine— as  well  as  all  the  expenses 
of  the  tug,  crew,  and  stores.  If  the  tug  was  off 
work  for  any  reason,  the  hire  was  to  be  paid  just 
the  same.  The  tug  was  commissioned  as  one  of 
His  Majesty's  ships,  the  ma  tier  became  a  lieutenant 
in  the  R.N  V.R.,  and  he  and  the  other  members  of 
the  crew  wore  uniforms  (provided  by  I  he  Admiralty) 
according  to  their  rank,  and  were  paid  by  the 
Admiralty.  While  the  defendants'  tug  was  thus  in 
the  possession  of  the  Admiralty  she  earned  460i  I 
as  remuneration  for  salvage  services  rendered  by 
her.  The  Admiralty  Commissioners  claimed  a 
declara/ifjn  that  they  were  entitled  to  the  remunera- 

Held,  that  the  effect  of  the  change  of  basis  of  hire  was 
to  transfer  the  right  to  any  salvage  award  from  the 
owners  to  the  Admiralty,  who  held  the  tug  on 
demise,  A  tug  which  is  on  time  charier  to  the 
Admiralty  when  the  charter-party  is  by  way  of 
demise  is  a  tug  which  belongs  to  the  Admiralty  for 
the  purpose  of  the  Merchant  Shipping  Act  1894 
and  of  the  Merchant  Shipping  (Salvage)  Act  1916 
and  therefore  the  Admiralty  are  entitled  to  the 
amount  awarded  for  salvage  services  rendered  by 
such  tug. 

Action  in  the  Commercial  List  tried  by  Bail, 
hache,  J. 

The  plaintiffs'  claim  was  for  a  declaration  that 
they  were  entitled  to  the  nam  of  45001.  awarded 
by  the  arbitrator  as  remuneration  earned  by  reason 
of  salvage  services  rendered  by  a  tng,  the  Con- 
queror, to  the  as.  Sussex  and  her  cargo  in  Jan. 
1917. 

The  Admiralty,  acting  under  tbe  powers  con- 
ferred by  the  Proclamation  of  the  3rd  Aug.  1914, 
requisitioned  the  tng,  the  Conqueror,  on  4th  Oct. 
1914,  from  the  defendants  who  were  the  owners, 
on  terms  of  the  charter-party  known  as  T.  99, 
onder  which  the  owners  had  to  provide  and  pay 

all  other 


for  all  wages,  provisions,  and 
in  connection  with  the  officers  and  crew,  and  for 
the  insurance  of  the  vessel,  while  the  Admiralty 
were  liable  for  the  expenses  of  all  coal  and  other 
fuel.  The  owners  were  to  be  liable  for  ail  marine 
risks,  but  the  Admiralty  were  to  be  liable  for  all 
war  risks.  All  salvage  was  to  be  for  the  owner's 
benefit.  The  tug  was  to  be  deemed  off  hire  during 
tbe  time  occupied  in  salvage  operations. 

In  Sept.  1916  correspondence  took  place  between 
the  parties  which  resulted  in  tbe  basis  of  hire 
being  altered  from  gross  to  net  basis.  The  defen- 
dants on  the  18th  Sept.  consented  to  those  terms, 
but  a  charter-party  providing  for  that  baais  of 
payment  was  never  signed.  The  form  of  charter- 
party  providing  for  the  new  basis  of  payment  was 
headed  "  Charter-party  .  .  .  with  demise  to 
the  Orown."  It  provided  that  the  vessel  was  to 
be  ai  tbe  absolute  disposal  and  tinder  the  complete 
control  of  the  Admiralty.  Tbe  master  and  crew 
were  to  bo  appointed  by  the  Admiralty  instead  of 
the  owners.  All  risks— war  and  marine— as  well 
VOL.XIV..N.S. 


as  all  expenses  of  the  tug,  crew,  and  stores,  and 
of  all  repairs  beyond  ordinary  wear  and 
tear  would  be  borne  by  the  Admiralty,  who 
undertook  to  restore  the  vessel  to  the  owners  at 
tbe  termination  of  the  hire  in  the  same  condition 
as  she  was  in  when  taken  up,  fair  wear  and 
tear  excepted.  If  the  tug  was  off  work  for  any 
reason  the  hire  was  to  be  paid  just  the  same. 
The  tug  was  afterwards  commissioned  as  one 
of  His  Majesty's  ships,  with  master  and  crew 
who  wore  servants  of  the  Crown,  and  was 
employed  at  the  sole  risk  and  expense  of  the 
Admiralty.  The  master  obtained  a  commission 
as  lieutenant  in  the  R.N.V.B,  and  he  and 
other  members  of  tbe  crew  wore  uniforms  (pro- 
vided by  the  Admiralty)  according  to  their  rank, 
and  were  paid  by  the  Admiralty. 

In  Jan.  1917,  the  tug  The  Conqueror,  while  in 
the  possession  and  oontrol  of  the  Admiralty, 
rendered  salvage  services  to  the  s.s.  Sussex, 
and  a  claim  for  remuneration  for  each  salvage 
services  was  mode  by  the  defendants  as  owners  of 
tbe  tug.  The  parties  agreed  to  go  to  arbitration, 
but  while  this  was  pending  the  Admiralty  inter- 
vened and  claimed  to  be  entitled  to  the  salvage  paid 
for  the  servioes  of  the  tog.  It  was  decided  that 
tbe  arbitrator  should  decide  the  amount  payable 
as  remuneration  for  the  salvage  services  rendered 
by  the  tug  without  prejudice  to  the  claim  of  the 
Admiralty.  The  amount  of  the  remuneration 
payable  in  respect  of  the  services  of  the  tug  was 
assessed  by  the  arbitrator,  Mr.  Laing,K.C,  at  the 
snm  of  4500/. 

The  action  was  brought  by  the  Admiralty 
Commissioners  for  a  declaration  that  they  were 
entitled  to  the  snm  of  4500Z.  so  awarded  in  respect 
of  the  services  rendered  by  the  tug  The  Con- 
queror. 

Seer.  557,  sub-sect,  1,  of  tbe  Merchant  Shipping 
Act  1894  provides  that: 

Where  salvage  servioes  are  rendered  by  soy  ship 
belonging;  to  Her  Majesty,  or  by  the  oonunander  or  orsw 
thereof,  no  olsim  shall  be  allowed  for  any  lose,  damage, 
or  risk  caused  to  tbe  ship  or  her  stone,  tackle,  or 
furniture,  or  for  the  use  of  any  stores  or  other  articles 
belonging  to  Her  Majesty  supplied  in  order  to  effect 
those  servioes,  or  for  any  other  expense  or  lose  suaUined 
by  Her  Majesty  by  reason  of  that  servioe.    .    .  . 

Sect  1  of  the  Merchant  Shipping  (Salvage)  Act 
1916,  provides  that 

Where  oalvofre  service*  are  rendered  by  any  ship 
belonging  to  His  Maj'sty  and  that  ship  is  a  ship  specially 
equipped  with  salvage  plant,  or  is  a  tug,  the  Admiralty 
(thall,  notwithstanding  any  thin  if  contained  iu  sect.  557 
of  tbe  Merobant  Shipping  Act  1894,  be  entitled  to  claim 
salvage  on  behalf  of  His  Majesty  for  suoh  servioes,  and 
shall  have  the  game  rights  and  remedies  as  if  the  ship 
rendering  suoh  services  did  not  belong  to  His  Majesty. 

MaeKinnon,  K.  C.  and  C.  B.  Dunlop,  tor  the 

plaintiff*,  cited 

The  Sarpen,  13  Aap.  Mar.  Law  Cas.  370;  114  L.  T. 

Rep.  1011  ;  (1916)  P.  306  ; 
Matter  of  the  Trinity  House  v.  Clarlt,  4  M.  |fr  8. 

288; 

The  Maria  Jane,  I  t  Jurist,  857  ; 

The  Collier,  16  L.  T.  Rep.  155  ;  L.  Rep.,  1A.4K. 

83; 

Weir  v.  Union  Steamship  Company,  9  Asp.  Mar. 
L»wCas.  Ill  j  83  L.  T.  Rep.  91  ;  (1900)  A.  C. 

} 
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K  B.  Dir.]      Russian  Bank  rob  Forbion  Trade  v. 


Co.  Lim.  [Or.  of  App. 


TO*  Bnxuhmiyiu,  13  Asp.  Mar.  Law  Cm.  356  ;  114 

L.  T.  Bsp.  891 ;  (1916)  P.  64  » 
TO*  Beout,  26  L.  T.  Rep.  871 ;  L.  Rep.  3  A.  ft  E. 
512. 

B.  A.  Wright,  K.C.  and  Siuarf  Bevaw  for  the 
defendants. 

Bai  lh  ache,  J.— It  it  material  to  consider  the 


and  effect  of  the  alteration  of  the 
upon  which  the  tag  was  requisitioned  from  gross 
to  net  basis.  The  tug  was  originally  requisitioned 
on  the  terms  of  the  Expeditionary  Force  Charter- 
party  whereby  the  master  and  crew  were  ap- 
pointed by  the  owners,  and  all  the  wages  of  the 
orew  as  well  as  the  expenses  of  running  the  ship 
were  borne  by  the  owners.  The  owners  were  re- 
sponsible for  repairs,  and  if  the  tag  was  laid  ap 
daring  repairs,  she  came  off  hire  daring  each 
period.  The  owners  were  responsible  for  marine 
risks,  bat  the  liability  for  war  risks  was  under- 
taken by  the  Admiralty.  Under  the  new  arrange- 
ment, whereby  the  terms  of  the  requisition  of  the 
tag  were  altered  from  gross  to  net  basis,  the 
master  and  the  orew  were  appointed  and  paid  by 
the  Admiralty  instead  of  by  the  owners,  and  all 
the  expenses  of  running  the  tag  were  borne  by 
the  Admiralty.  The  Admiralty  undertook  marine 
as  well  as  war  risks,  and  they  were  also  respon- 
sible for  all  repairs  other  than  ordinary  wear  and 
tear;  and  if  the  tug  was  laid  up  during  repairs 
there  was  to  be  no  oessor  of  hire  during  such 
period.  The  difference  between  the  two  arrange- 
ments was  that  the  earlier  charter-party  was  the 
ordinary  form  of  charter-party,  not  by  way  of 
demise,  while  the  new  arrangement  turned  the 
charter-party  into  a  charter-party  by  demise.  The 
Admiralty  hare  a'  special  form  of  charter-party 
which  provides  for  payment  on  a  net  basis.  The 
form  is  headed,  "Charter-party  with  Demise  to 
the  Grown."  That  form  was  never  signed  in  this 
case.  Under  the  earlier  form  of  charter-party 
the  owners  of  the  tag  the  Conqueror  had  the  right 
to  salve  vessels  in  distress  and  to  receive  any 
salvage  award  that  might  be  made  for  those  ser- 
vices. But  time  lost  daring  the  salvage  opera- 
tions was  for  the  account  of  the  owner.  There  is 
nothing  about  salvage  operations  in  the  special 
form  of  charter-party  by  demise  to  the  Grown. 
The  legal  effect,  however,  of  a  charter-party  by 
way  of  demise  is  that  if  salvage  services  are  ren- 
dered by  a  vessel  nnder  suoh  a  charter-party, 
and  an  award  is  made  for  those  servioes,  the 
amount  awarded  is  payable,  not  to  the  owners, 
but  to  the  charterers  of  the  vessel,  and  the  legal 
effect  of  the  alteration  of  the  basis  of  hire  of  the 
tug  from  gross  to  net  basis  in  the  present  case  is 
that  the  right  to  any  salvage  award  has  been 
transferred  from  the  owners  to  the  Admiralty, 
who  are  the  charterers  of  the  tug  and  who  hold  it 
on  demise. 

But  it  has  been  contended  that  the  Admiralty 
are  not  entitled  to  succeed  because  sect.  557  of 
the  Merchant  Shipping  Act  1894  precludes  them 
from  claiming  salvage  awards  i  "Where  salvage 
servioes  are  rendered  by  any  ship  belonging  to 
Ber  Majesty."  It  is,  however,  provided  by  sect.  1 
of  the  Merchant  Shipping  (Salvage)  Act  1916  that  i 
"  Where  salvage  servioes  are  rendered  by  any  ship 
belonging  to  His  Majesty,  and  that  ftbip  is  a  ship 
specially  equipped  with  salvage  plant,  or  is  a  tag, 
the  Admiralty  shall,  notwithstanding  anything 
contained  in  sect.  557  of  the  Merchant  Shipping 
Act  1884,  be  entitled  to  claim  salvage  on  behalf  of 


His  Majesty  for  such  servioes,  sad  shall  have  the 
same  rights  and  remedies  as  if  the  ship  rendering 
suoh  services  did  not  belong  to  His  l<  > 


That  section  only  refers  to  ships  which  belong  to 
His  Majesty,  and  it  was  argued  by  Mr.  Wright 
that  a  tug  whioh  is  on  time  charter  to  the 
Admiralty  does  not  belong  to  the  Admiralty  in 
the  sense  in  which  the  term  is  used 


although  the  time  charter  ia  by  way  of  demise.  In 
The  Sarpcn  {tup.),  a  case  which  was  decided  in  the 
Court  of  Appeal  before  the  Act  of  1916  was 
passed,  all  the  Lords  Justices  expressed  the 
opinion  that  a  ship  whioh  is  on  time  charter  to  the 
Admiralty  when  the  time  charter  operates  as  a 
demise  may  be  rightly  said  to  belong  to  the  Admi- 
ralty within  the  meaning  of  the  word  ■  belonging  ■ 
as  used  in  the  Merchant  Shipping  Act  1894.  It 
is  true  that  that  was  not  the  actual  point  decided 
in  that  case,  but  the  matter  was  discussed,  and 
was  dealt  with  folly  ia  the  judgments,  and  I 
should  follow  those  expressions  of  opinion,  even 
if  they  were  obiter  dicta  in  that  particular  case 
and  even  though  I  did  not  agree  with  them.  But 
I  agree  with  the  opinions  expressed  by  the  Lords 
J ustioes.  In  my  opinion  a  tag  which  is  on  time 
charter  to  the  Admiralty  when  the  charter-party 
is  by  way  of  demise  is  a  tag  whioh  belongs  to  the 
Admiralty  for  the  purposes  both  of  the  Merchant 
Shipping  Act  1894  and  also  of  the  Merchant 
Shipping  (Salvage)  Act  1916,  and  I  am  of  opinion 
that  the  snm  awarded  in  this  case  as  remunera- 
tion for  salvage  servioes  rendered  belongs  to  the 
Admiralty  as  charterers  and  not  to  the  owners  of 
the  Conqueror.  There  will  therefore  be  judgment 
for  the  plaintiffs.  The  Admiralty  are  entitled  to 
oosts  under  sect.  5  of  the  Admiralty  Suits  Act 
1868  (31  A  32  Viot  o.  78). 

Judgment  for  plaintiffs. 


Solicitor  for 
Solicitors  for 

Co. 


Solicitor. 


Sbxqpczmt  Court  of  |ubicaturt 

COURT  OF_APPEAL. 

Monday,  Oct.  28,  1918. 
(Before  Pick  ford,  Warrington,  and 

SCBUTTON,    L.J  J  ) 

Russian  Bark  FOB  Foreign  Trade  v.  Excess 
Insurance  Company  Limited,  (a) 

APPEAL  FROM   THE   KINo'b  BIRCH  DIVISION, 

Marin*  insurance  —  War  rieke  —  Restraint  of 
princes — "Excluding  all  claims  due  to  delay 
— frustration  of  adventure — Closing  of  Darda- 
nelles— Notice  of  abandonment  —  Requisition  — 

Ultra  vires — Royal  Prerogative. 

The  Court  of  Appeal  dismissed  the  appeal  in  this 
case  on  the  ground  that  the  shipowners  gave  the 
insurers  no  valid  notice  of  abandonment.  The 
court  did  not  decide  the  other  noints  raised  be  I  art 
J.  ^  ' 


Thb  facta  of  this  case  ere  set  out  at  length  in 
the  report  of  the  oase  below  (14  Asp,  Mar. 

by  Rbwaso  J.  at.  OiArux,  K*q„  BarrUUr  n-Uf 
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Or.  o»  Afp.J 


Tea.dk  v.  Exckm  Insurancx  Co.  Lxm.   [Or.  OF  App. 


Law  Om.  316;  118  L.  T.  Rep.  645 ;  (1018)  2  K.  B. 
123),  and  it  is  sufficient  to  state  them  very 
briefly  here. 

The  Russian  Bank  for  Foreign  Trade,  the 
plaintiffs,  in  Sept.  and  Oct.  1914  shipped  on 
board  the  steamship  Woloerton  at  Novorrosisk 
a  parcel  of  barley  for  Falmonth  for  orders. 
They  insured  the  barley  upon  the  intended 
voyage  with  the  defendants  by  a  policy  dated 
the  7th  Oct.  1915  against  the  nsnal  perils, 
including  restraints  of  princes,  and  against  the 
risks  excluded  by  the  free  of  capture  and  seizure 
disuse,  but  the  policy  excluded  all  olaims  due  to 
delay.    The  W (Avert on  had  not  sailed  when  the 
Tarkish  Government  closed  the  Dardanelles,  a 
step  which  was  followed  by  a  declaration  of  war 
between  Great   Britain  and  Turkey   on  the 
5th  Nor.  1914.   From  that  date  the  commercial 
object  of  the  adventure  was  frustrated  and  the 
insured  voyage  became  impossible.   The  Waiver- 
ton  with  the  barley  on  board  remained  at 
Novorroaisk  until  the  barley  began  to  heat. 
Between  Dee.  1914  and  Feb.  1915  the  barley 
was  discharged  into  warehouse  and  there  recon- 
ditioned.  It  could  have  remained  there  unhurt 
for  a  year  or  more.   The  position  as  regards  both 
thip  and  oargo  remained  unaltered  up  to  the 
6th  March  1915,  when  the  shipowners  were  directed 
by  the  Lords  of  the  Admiralty  to  place  their 
steamship  at  the  disposal  of  the  Russian  Govern* 
men t    This  was  done,  but  the  Russian  Govern- 
ment made  no  use  of  the  vessel.   Upon  this 
requisition  the  plaintiffs  cabled  to  their  insurance 
brokers  as  follows :   "  Wolverton  requisitioned 
by  British  Government,  account  Russian  Govern- 
ment.   Impossible  reload  barley.   Consider  case 
covered  by  war  risk.  Agreeable,  release  under- 
writers from  all  risks  if  underwriters  will  pay 
difference  between  present  value  in  Novorrosisk 
and  insured  value.      This  oable  was  shown  to 
the  defendants,  who  on  the  15th  March  declined 
liability.   On  the  8th  July  the  plaintiffs,  through 
their  brokers,  gave  formal  notice  of  abandonment. 
This  notice  waa  refused  by  the  underwriters, 
whereupon  the  action  was  brought  to  recover  as 
for  a  constructive  total  loss  of  the  barley  by 
restraint  of  princes. 

Bsilhaohe,  J.  held  (1)  that  although  the  closing 
of  the  Dardanelles  was  a  restraint  of  princes,  the 
claim  based  thereon  was  a  claim  due  to  delay 
within  the  exception  of  the  policy ;  (2)  that  the  order 
requisitioning  the  ship  was  not  within  the  Royal 
Prerogative,  and  was  ultra  wires  the  Admiralty, 
and  that  the  compliance  of  the  shipowners 
with  the  order,  not  having  been  brought  about  by 
threats  or  use  of  force,  was  therefore  not  due  to 
any  restraint  of  princes ;  and  (3)  that  the  notioe 
of  abandonment  which  the  agent  of  the  oargo 
owners  had  sent  in  the  form  of  a  oable,  dated  the 
5th  March  1915,  waa  a  good  notioe  of 
ment  in  respect  of  the  requisition. 
The  plaintiffs  appealed. 

R.  A.  Wright,  K.O.  and  0.  T.  Le  Quern*  for  the 
appellants. 

F.  D.  MacKinnon,  K.O.  and  R.  I  8ime*  for 
the  respondents. 

8ir  Frederick  Smith  (A-G.),  Sir  Gordon  Hewart 
(S.  G.).  G.  W.  Rickeiu,  and  C.  R  Dunlop  were 
present  on  behalf  of  the  Grown. 

PicstfOBD,  L  J. — In  this  court  a  number  of 


the  other.  Mr.  Wright,  for  the  shipowners,  said 
that  he  did  not  intend  to  rely  on  the  judgment 
below  on  any  question  relating  to  the  dosing  of 
the  Dardanelles ;  he  did  not  intend  to  have  made 
that  part  of  his  oase ;  and  be  certainly  expressly 
disclaimed  making  it  any  part  of  his  oase  in  this 
court.  Therefore,  it  is  not  necessary  to  make 
any  reference  to  what  the  effect  of  the  dosing  of 
the  Dardanelles  may  have  been. 

So  far  as  their  case  is  concerned,  the  points 
made  for  the  appellants  in  this  court  were,  first 
of  all,  that  a  good  notioe  of  abandonment  had 
been  given;  secondly,  that  the  requisition  of 
the  5th  March  1915,  which 


served  by  the 

Admiralty  on  the  owners  of  the  vessel,  whether  it 
waa  ultra  wires  or  not,  operated  as  a  restraint  of 
prinoes  within  the  meaning  of  the  policy ;  and  as 
a  third  point  they  contended  that  suoh  an  inter- 
ruption of  the  adventure,  sooh  a  putting  an  end 
to  the  adventure,  could  not  be  said  to  be  a  delay 
within  the  meaning  of  the  exception  dause  in 
the  policy,  which  expressly  excluded  all  oh  ' 
due  to  delay. 

On  the  other  hand,  for  respondents  it 
contended,  first  of  all,  that  the  notioe  of  abandon- 
ment waa  not  a  good  or  sufficient  notioe,  or,  as 
Mr.  MacKinnon  phrased  it,  there  was  no  timely 
notioe  of  abandonment;  secondly,  it  was  oon- 
tended  that  it  was  not  possible  for  the  assured  to 
contend  that  the  requisition  brought  about  a 
constructive  total  loss  of  the  goods,  because  in 
fact  the  goods  had  been  previoudy  lost,  and  the 
previous  loss  was  said  to  arise'  as  the  result  of 
the  closing  of  the  Dardanelles,  and  it  was  con- 
tended that  there  cannot  be  a  loss  of  goods  whioh 
have  been  already  completely  lost ;  the  third 
point  taken  was  that  the  oase  fdl  within  the 
exception  in  the  policy,  to  whioh  I  have  dread/ 
referred,  excluding  all  churns  due  to  delay ;  and, 
lastly,  it  was  said  that,  whatever  view  is  taken 
about  the  authority  of  the  Admiralty  to  issue  the 
requisition,  when  the  form  and  effect  of  the  requisi- 
tion is  considered,  it  does  not  amount  to  a  restraint 
of  prinoes,  that  it  is  really  nothing  more  than  a 
request  to  the  particular  shipowner  to  enter  into 
a  form  of  contract  under  whioh  his  vessel  would 
be  placed  at  the  disposal  of  the  authorities ;  and 
I  think  it  was  also  oon tended,  as  a  branch  of  that 
point,  that  the  requisition  was  in  fact  ultra  sires 
and  of  no  binding  force. 

Bailhaohe,  J.  did  dedde  that  the  requisition  by 
the  Admiralty  was  ultra  vim,  and  the  Attorney. 
General  attended  and  expressed  a  wish  to  be 
allowed  to  argue  the  question  of  the  prerogative, 
and  the  vdidity  of  the  requisition,  if  the  court 
felt  itself  bound  to  come  to  any  decision  on  that 
particular  point.  But,  after  hearing  the  argu- 
ments, we  intimated  to  the  Attorney-  General 
that  in  our  opinion  it  would  not  be  necessary  to 
oome  to  any  decision  on  that  particular  point, 
and  he  thereupon  indicated  that  he  did  not  think 
it  would  be  necessary  for  him  to  address  the 
court,  or  for  the  court  to  express  any  opinion  on 
the  point. 

The  points  I  have  summarised  in  this  way  are 
in  themselves  points  of  great  interest  and  very 
considerable  difficulty,  and  they  were  presented 
to  the  court  by  counsel  on  both  sides  with 
admirable  clearness  and  commendable  brevity. 
They,  however,  depend  on  the  particular  facts  of 
this  oase,  and  a  decision  on  them  wodd  not 
f,  or  at  all,  be  of  any  general  utility. 
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All  the  members  of  the  court  are  agreed  on 
one  point,  which  goes  to  the  root  of  the  ditpate 
between  these  parties;  and  that  is  the  point 
having  reference  to  the  question  as  to  whether 
the  notice  of  abandonment  was  or  was  not  a  good 
and  effective  and  timely  notice  of  abandonment; 
and  in  my  opinion,  and  in  this  the  other  members 
of  the  court  agree,  the  notice  of  abandonment 
was  not  a  good  notice  of  abandonment.  That 
being  ao,  it  disposes  of  the  case,  and,  in  the  cir- 
cumstances 1  have  mentioned,  it  does  not  seem 
to  me  necessary  to  give  any  decision  on  the  other 
points. 

[The  Lord  Justice  proceeded  to  review  the 
evidence,  and  to  give  reasons  why  the  cable  of 
the  5tb  March  was  not  a  good  notice  of  abandon- 
ment, but  was  of  the  nature  of  a  proposed 


Wabbington  and  Scrutton,  L.JJ.  con- 
curred in  holding  that  there  had  been  no  aban- 


Scbuttoh,  1a J.  said  with  reference  to  the 
question  of  "  restraint  of  princes  "  and  the  Royal 
Prerogative :  With  regard  to  the  claim  for  loss 
by  requisitioning,  Bailhacbe,  J>  held  that  the 
requisitioning,  such  as  it  was,  was  not  a  restraint 
of  princes  because  it  was  ultra  vires,  and  any 
compliance  by  the  ship  with  it  was  not  by 
restraint,  but  by  a  desire  to  help  one's  country 
and,  incidentally,  to  do  a  good  thing  for  ones 
own  pocket.   On  the  question  whether  it  was 


ullra  vira,  whether  it  was  or  was  not  within 
the  Royal  Prerogative  to  requisition  slips 
out  of  territorial  waters,  the  learned  jud^e 
did  not  hear  any  arguments  by  those  repre- 
senting the  Grown.  The  law  officers  appeared 
before  us,  and  were  prepared  to  argue  that  it  was 
within  the  Royal  Prerogativa  I  desire  to  expie*B 
no  opinion,  one  way  or  the  other,  as  to  whether 
the  learned  judge  was  right  in  his  view,  and  I 
have  heard  no  arguments  on  the  subject.  Assum- 
ing that  it  was  ultra  vire$,  the  learned  judge  held 
that  it  was  cot  a  restraint  of  princes.  Again  I 
do  not  desire  to  express  any  final  opinion  on  that 
point  I  doubt  very  much  whether  the  learned 
judge  was  right,  but  I  do  not  desire  to  express 
any  final  opinion  on  that  point,  in  view  of  the 
conclusive  answer  to  the  plaintiffs'  claim  which 
exists  on  the  notice  of  abandonment. 

For  these  reasons  I  arrive  at  the  same  result  as 
the  learned  judge,  and  for  the  reasons  I  have 
indicated,  and  not  for  the  reasons  by  which  he 
arrived  at  it  Appeal  dismissed. 

Solicitors  for  the  appellants,  Boiler ell  and 


Solicitors  for  the  respondents,  W.  A.  Crump 
and  8on. 

Solicitor  for  the  Crown, 


Thursday,  Oct  21,  1918. 

(Before  Bankbb.  Wabrinotob,  and 
Scbutton,  L.JJ.) 

Pyman  Steamship  Compahy  Limitbd  v.  Lords 

C0MM188I0NRB8  OP  TBI  ADMIBAXTY.  (a) 
ATPBAL  PBOM  TBB  KINO'S  BENCH  DIYI8IOH. 

Requisition  —  Charter-party  —  Owners  liable  for 
perils  oj  the  sea— Admiralty  liable  for  war  risks 
—  Salvage  —  Apportionment  of  salvage  where 
war  risk  imminent. 

On  the  nth  Feb.  1915  the  steamship  R.,  which  had 
been  requisitioned  by  the  Admiralty  and  was  held 
by  them  under  a  lime  charter,  broke  her  propeller 
in  the  North  Sea  on  a  voyage  between  RiAterdam 
the  Tyne.  A  gale  was  blowing  and  a  high 
running,  and  there  was  imminent  risk  of  the 
vessel  running  on  to  a  German  minefield.  Another 
vessel  took  the  R.  in  low  and  brought  her  safely  to 
Rotterdam.  Ae  a  result  of  salvage  proceedings, 
the  sum  of  3000/.*  teas  agreed  to  be  paid  to  the 
salvors,  it  being  left  to  an  arbitrator  to  decide  the 
incidence  of  UaxUty  as  between  the  owners  of  the 
ship  and  the  Admiralty  By  the  charlerpjrty  the 
Admiralty  were  not  to  be  liable  for  sea  risks,  but 
took  the  ordinary  war  risks.  The  arbitrator  found 
that  while  the  vessel  was  disabled  she  was  exposed 
to  the  danger  of  driving  on  to  the  minefield  and  to 
added  risk  from  submarines,  and  thitthe  Admiralty 
were  liable  to  pay  760J.,  part  of  the  said  sum  of 
30001 

Held,  that,  the  ship  having  been  saved  from  war  risks 
as  well  'as  from  marine  risks,  the  arbitrate*  was 
right  in  law  in  finding  the  Admiralty  liable  to  pay 
for  a  portion  of  the  salvage  services. 

Decision  of  Bailhachs,  J.  (14  Asp.  Mar.  Law  Cos. 
171;  118  L.T.  Rep.  30;  (1918)1  K.  B.  480) 
affirmed. 

Appbal  by  the  Admiralty  from  a  decision  of 
Bailhacbe,  J.  on  an  award  stated  in  the  form  of  a 
special  case  for  the  opinion  of  the  court 

The  special  case  is  set  out  at  length  at  118 

L  T.  Rep.  30. 

Sir  Oordcn  Hewart  (S.-G.)  and  Dunlop  for  the 
Admiralty. 

B.  A.  Wright,  K.C.  and  Bollock,  for  the  ship, 
owners,  were  not  called  upon. 

Bahkbs,  L.J. — In  this  ease  I  entirely  agree 
with  the  conclusion  at  whioh  Bailhache,  J.  arrived, 
and  with  the  grounds  upon  which  he  reached  it ; 
but  having  regard  to  the  argumonta  which  havo 
been  addroscod  to  us  on  behalf  of  the  appellant,  I 
will  only  add  my  own  opinion  in  very  few  words. 

Mr.  Dunlop  has  argued  that  the  true  teat  to 
apply  is  to  treat  the  matter  as  though  it  were  an 
action  by  ship  against  underwriters.'  I  do  not 
agree  for  a  reason  which  1  will  mention  directly. 
His  second  point  is  that  the  salvage  award  as 
indivisible  in  law;  with  that  I  do  not  agree, 
and  I  will  state  the  reasons  quite  Bhortly. 

The  mutter  for  consideration  is  the  amount 
awarded  for  salvage  services,  and  that  ought  to 
depend  to  some  extent  upon  tue  degree  of  danger 
to  which  the  property  was  exposed.  If  tho 
danger  was  single,  it  may  well  be  that  the  salvage 
award  would  be  indivisible;  but  if  the  danger 
was  double,  I  see  no  reason  in  law  why  the 
amount  awarded   should  not  be  divisible,  nor 


(a)  Reported  by  Euwi.au  1.  M.  Ouaplih,  E*q„  t!*rn»ler-«.t-L»w 
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why  the  person  whose  duty  it  was  to  fix  the 
amount  of  the  salvage  should  not,  if  he  had 
been  asked  to  do  so,  say:  "I  find  that  this 
vessel  was  exposed  to  two  different  classes  of 
danger,  one  from  the  Bea,  the  action  of  wind, 
wave,  and  storm — a  sea  peril ;  the  other,  a  danger 
from  a  minefield — a  war  peril ;  and  1  say  that  if 

Sis  vessel  had  been  exposed  to  the  danger  from 
e  teas  merely,  I  should  have  awarded  blank 
pounds,  hat,  as  the  fact  is,  as  I  find,  that  she  was 
exposed  also  to  the  war  peril,  I  award,  in  addition 
to  blank  pounds,  at  pounds."  I  see  no  reason  in 
law  why  the  person  who  has  to  award  the  salvage 
should  cot  do  that  if  the  parties  agree  to  give  him 
such  jurisdiction. 

Although  these  parties  themselves  had  not  split 
the  amount  of  salvage,  upon  which  they  agreed, 
into  two  separate  sumB,  when  the  parties  agreed 
to  arbitration,  it  seems  to  me  that  they  in  sub* 
stance  asked  the  arbitrator  to  do  what  they  might 
bave  done  themselves  ;  and  he  finds  that  in  his 
view  the  amount  of  salvage,  the  30001,  was 
enhanced  to  the  extent  of  76W.  by  the  war  peril 
to  which  the  vessel  was  expoaed  in  addition  to  the 
sea  peril  to  whioh  she  had  been  originally  exposed. 
Under  those  oircumstanoes  it  see  me  to  me  quite 
immaterial  to  consider  the  question  of  eauta 
prozina.  If  that  view  of  the  matter  is  one  wbioh 
can  be  properly  taken  in  law,  it  seems  to  me  that 
the  question  as  to  the  liability  of  the  Admiralty 
under  the  oharter,  T.  99,  is  clear ;  it  is  not  even  a 
question  of  an  implied  contract,  because,  accepting 
to*  view  that  the  amount  of  the  salvage  occasioned 
by  a  peril  has  always  been  recovered  without 
dispute  under  an  averment  that  there  was  a  loss 
by  the  peril,  it  seems  to  me  that  the  languaga  of 
clause  19  itself  covers  the  particular  oase.whioh  we 
have  to  consider. 

On  those  grounds  I  think  that  the  judgment  of 
Bailbache,  J.  was  right 

Wabbihqton,  L.J. — I  agree. 

The  question,  to  my  mind,  is  simply  one  of  the 
construction  of  this  contract.  I  am  quite  conscious 
that,  in  expressing  my  views  on  the  construction, 
I  may  be  expressing  those  of  one  who  looks  ut 
the  contract  without  much  experience  of  the 
technicalities  relating  to  the  law  of  marine 
insurance  ;  but  I  receive  some  comfort  from  the 
admission  of  the  Solicitor- General  that  this  is  not 
an  insurance  policy,  but  is  a  contract  of  another 
nature. 

I  torn  to  the  oontraot  to  see  how  the  meaning 
strikes  one  without  reference  to  any  technicalities. 
Glause  18  provides  that  the  Admiralty  is  not  to 
be  held  liable  if  the  steamer  be,  amongst  other 
things,  "  injured  in  consequence  of  dangers  of 
the  aea."  Glause  19  provides  that  the  "  risks  of 
war  whioh  are  tuken  by  the  Admiralty  are  those 
risks  whioh  would  be  excluded  from  an  ordinary 
English  policy  of  marine  insurance  by  the 
*•  warranted  free  of  capture,  seizure,  and  detec- 
tion" clause.  In  other  words,  the  Admiralty 
took  upon  themselves  those  risks  which  are  so 
described  as  risks  of  war. 

This  ship  was  exposed  after  the  breaking  of 
her  propeller  shaft,  which  arose  from  sea  risks, 
to  risk  of  injury  from  two  causes ;  she  might 
have  been  injured  further  by  more  sea  risks 
from  being  at  sea  in  bad  weather  with  a  propeller 
abaft  broken.  But  she  was  exposed  to  a  special 
and  particular  risk   constituting  a  war  risk 


arising  from  the  position  in  which  she  happened 
to  be  at  the  time— namely,  the  risk  of  drifting 
upon  the  German  minefield.  Under  clause  19 
it  seems  dear,  putting  aside  technicalities,  that 
the  Admiralty  undertook  the  risk  of  injury 
arising  from  those  oiroumstances. 

The  ship  was  Balved  ;  she  was  thereby  with- 
drawn not  only  from  the  sea  risks  to  whioh  she 
was  exposed,  but  also  from  thi«  special  and  par* 
ticular  war  risk ;  and  not  only  that,  but  the 
difficulties  of  the  salvage  were  obviously  increased 
by  the  presence  of  these  particular  war  risks, 
because,  if  it  had  not  been  for  them,  apparently 
she  might  have  been  towed  away  at  onoe  and 
taken,  as  was  originally  intended,  to  this  country 
instead  of  being  taken  to  Rotterdam.  Further, 
I  understand  it  is  admitted  that  payments  made 
to  aveit  an  injury  may  be  recovered  under  such 
a  clause  as  the  present  in  the  same  way  as  loss 
occasioned  by  the  injury  itself.  The  arbitrator 
ha*,  in  my  opinion,  been  invited  by  the  parties 
to  tay  in  effect  whether  some  and  what  part  of 
the  gross  30001.  awarded  for  salvage  was  awarded 
in  respeotof  averting  injury  from  the  war  rink 
He  has  said  that  the  7501.  was  so  inourred.  tf  it 
was  bo  incurred,  and  if  that  is  equivalent,  for  the 
purpose  of  determining  liability  under  this  oon- 
traot, as  I  think  it  is,  to  actual  injury  having 
been  sustained,  then  it  seems  to  me  clear  that, 
on  the  true  construction  of  clause  19,  that  was 
one  of  the  risks  undertaken  by  the  Admiralty, 
and,  consequently,  the  award  and  the  judgment 
of  Bailhacbe,  J.  were  correct  in  determining  that 
that  sum  ought  tj  be  paid  by  the  Admiralty. 

Scbutton,  L  J. — I  have  listened  with  attention 
to  the  argument*  presented  on  behalf  of  the 
Grown.  I  think,  however,  this  is  a  very  clear 
case. 

It  is  necessary  to  see  whaa  it  is  not.  It  is 
not  a  question  whether  a  salvage  action  in  per* 
ionam  could  be  brought  against  the  Admiralty 
under  these  circumstances.  If  it  were,  the  case 
of  Cargo  ex  Port  Victor  (9  Asp.  Mar.  Law  Gas. 
182;  84  L.  T.  Rep.  677;  (1901)  P.  243), 
following  the  well-known  passage  of  Sir  James 
Hannen  in  The  Five  SUtl  Bargee  (63  L.  T. 
Rep.  499;  15  Prob.  Div.  142),  would  require 
very  careful  consideration.  Nor  is  it  the  case 
of  a  claim  by  the  shipowner  against  his  marine 
or  his  war  risk  underwriters  for  the  whole 
amount  of  the  salvage  with  a  defence  by  the 
underwriters  that  they  are  onlyJiable  for  part. 
I  can  see  that  great  difficulties  might  arise  in 
proving  the  facts  necessary  to  support  such  a 
defence  by  the  underwriters,  I  am  not  finally 
deciding  the  question,  but,  if  sufficient  facts  are 
proved,  I  do  not  see  any  difficulty  whatever  in 
such  a  defence  by  underwriters. 

This  is,  as  Bailhaohe,  J.  said,  a  olaim  on  the 
oontraot  between  the  parties,  and  I  agree  with  my 
Lord  that  it  is  not  a  question  of  implied  but  of 
express  contract  which  the  parties  have  made, 
read  in  the  light  of  a  mercantile  document:  The 
Admiralty  shall  not  be  held  liable  for  certain 
losses  of  the  ship,  which,  looking  at  them, 
appear  to  be  sea  ri&kt?.  "  The  risks  of  war  which 
are  taken  by  the  Admiralty,"  which  I  read  as 
being  that "  the  Admiralty  shall  be  held  liable  for 
certain  losses  and  risks,"  are  those  "  wbioh  would 
be  excluded  from  an  ordinary  English  policy  of 
marine  insurance"  by  the  f.c.e.  olause;  such 
risks  are  taken  by  the  Admiralty,  if  the  ship  be 
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injured,  "  on  the  ascertained  value  of  aaoh  injury." 
8ince  and  earlier  than  Aitehiton  r.  Lohre  (41 
L.  T.  Rep.  323;  4  App.  CUs.  755)  it  bae  been  a 
commonplace  of  English  mercantile  law  that 
yon  can  recover  snme  incnrred  to  avert  the  peril 
as  if  they  were  losses  incnrred  by  the  peril  itself; 
and,  once  yon  can  get  a  proof  that  the  tarn  paid  by 
the  shipowner  waa  partly  paid  to  avert  the  risk  of 
marine  less  and  partly  paid  to  avert  the  riak  of 
loss  by  enemy  mines,  yon  have  a  oas)  where  there 
has  been  a  loss  by  sea  perils  and  a  loss  by  war 
perils ;  and  under  those  oironmatanoes  it  appears 
to  me  that  the  parties  have  clearly  contracted 
that  the  Admiralty  shall  not  be  liable  for  the  loss 
by  sea  perils,  and  that  they  shall  be  liable  for  the 
loss  by  war  perils. 

I  am  interested  personally  in  Bailbaohe,  J.'s 
judgment  because  it  is  just  tha  line  of  argument 
wbioh  be  successfully  addressed  to  the  House  of 
Lords  in  Kruger  ▼.  Moel  Tryvan  8hip  Company 
(97  L.  T.  Rep.  143 ;  (ly07)  A.  0.  272),  where  the 
House  of  Lords  held  that  he  was  right  and  that  I 
was  wrong.  For  these  reasons  I  am  of  opinion 
that  the  decision  of  Bailhaohe,  J.  was  right. 

Appeal  ditmtiied. 

Solicitors  I  Treasury  Solicitor  ;  Bollerell,  Roche, 


HIGH  COURT  OF  JUSTICE. 

PROBATE,  DIVORCE,  AND  ADMIRALTY 
DIVISION. 
PRIZE  COURT. 
Thursday,  June  6,  1918. 
(Before  Sir  S.  T.  Evans,  President) 
Thb  Al>  esu  Nobbl  ,  Tub  Bj6bhstjbbnb 

B  J  OB  N  HON  ;    THB    FBI  DL  AND.  (tt) 

Pros  Court — Seizure  of  goods— Claim  of  neutrals— 
Admission  of  claim  —  Release  of  goods— Decree 
—Decree  obtained  by  misrepresentation  and  fraud 
— Fain  affidavits — Rescission  of 

Where  a  decree  has  been  obtained  by 
andjraud,  the  court  has  an  inherent  right  to  rescind 
the  same  upon  the  discovery  of  circumstances  which 
if  they  had  been  known  in  the  first  instance  would 
have 


In  this  action  the  Procurator -General  on  behalf 
of  the  Crown  olaimed  a  declaration  that  an  order 
made  by  the  President,  dated  the  16th  Sspt.  1915, 
in  so  far  as  it  directed  the  release  of  certain  goods 
claimed  by  Mesara.  Chriatensen  and  Tbogersen, 
or  the  proceeds  of  the  same,  should  be  rescinded  on 
the  ground  that  the  order  was  obtained  by  fraud, 
by  fraudulent  evidence,  and  by  the  fraudulent 
suppression  of  facts.  The  Crown  further  olaimed 
that  the  goods  or  the  proceeds  thereof  should  now 
be  condemned  as  prize. 

The  goods  in  question  consisted  of  large  quan- 
tities of  lard  and  beef  casings.  These  goods  were 
shipped  by  three  packing  houses  of  Chicago 
namely,  Morris  and  Co.,  the  Codahy  Packing 
Company,  and  Armonr  and  Co.,  in  the  Alfred 
Nobel,  the  Bjdrnstjerne  Bjurnson,  and  the  Fridland, 
three  neutral  vessels  running  between  the  United 
States  and  Denmark.   The  goods  were  shipped  in 


Oct.  1914,  some  two  months  after  the  outbreak  of 
war,  and  the  port  of  destination  was  stated  to  be 
Copenhagen;  but  whilst  on  their  voyage  these 
abipa  and  others  were  seised  by  the  British  navy 
and  olaimed  as  prize.  Proceedings  followed  in 
the  Prize  Court,  and  the  whole  matter  waa 
adjudicated  upon  in  the  case  of  The  Kim  (113 
L.  T.  Rep.  1064;  (1915)  P.  215),  when  some  goods 
were  condemned  and  other  gooda  were  released. 
Amongst  the  goods  released  were  portiona  of  the 
cargoes  of  the  above,  named  three  vessels,  a  claim 
having  been  put  in  as  to  the  same  by  Messrs. 
Chriatensen  and  Tbogersen.  The  claim  was  sup- 
ported by  an  affidavit  of  Mr.  Tbogersen,  the  sole 
proprietor  of  the  firm,  in  wbioh  he  swore,  inter  alia, 
that  the  gooda  were  bought  for  their  own  customers 
in  Scandinavia,  and  that"  they  were  purchased  for 
the  purpose  of  taking  a  place  in  oar  ordinary 
stock,  so  that  we  might  be  in  a  position  to  comply 
with  the  ordera  of  our  customers  when  reoei* 


oooived. 

They  were  not  purchased  by  my  firm  for  the 

fi  u  r  pose  of  selling  to  the  Government  or  the  armed 
oroes  of  any  Power  at  war  with  Great  Britain  or 
allies,  or  to  any  contractor  of  any  saoh 
or  any  person  trading  with  suoh 
persons.  I  say  that  my  firm  have  not  either 
before  or  since  the  outbreak  of  the  present  war 
sold  any  goods  to  any  such  Government  or 
persons/'  As  above  stated,  the  learned  Pre- 
sident, upon  the  evidence  adduced,  made  an 
order  for  the  release  of  the  goods.  The  Pro- 
curator-General entered  an  appeal,  but  before 
the  appeal  was  heard  it  appeared  that  Mr. 
Tbogersen  had  been  convicted  of  fraud  in  Den- 
mark, and  in  the  course  of  the  proceedings  there 
it  was  proved  that  the  statements  made  by  Mr. 
Tbogersen  in  the  above  mentioned  affidavit  ware 
absolutely  false,  and  that  the  goods  which  had 
been  released  had  been  intended  for 


by  J.  A.StATaa.  1 


writ  in  the  present  action. 

There  was  no  appearance  to  the  writ,  and  I 
Chriatensen 
at  the  hearing. 

The  Solicitor- General  (Sir  Gordon  He  wart,  K  <J.) 
and  R.  A.  Wright,  K.O.  for  the  Procurator- 
Genera].— The  order  for  release  should  be  set 
aside.  It  had  been  obtained  by  fraud,  and  there 
waa  an  inherent  jurisdiction  in  every  court  to 
rescind  a  judgment  which  wss  obtained  by  fraud. 
The  affidavit  of  Mr.  Thdgersen  was  obviously 
false,  and  the  statement*  made  therein  were  soon 
that  an  indictment  for  perjury  would  lie.  The 
court  had  given  its  decision  upon  the  evidence 
contained  in  the  affidavit,  whereas,  if  the  true 
facts  had  been  known,  the  order  would  most  cer- 
tainly not  have  been  made.  Fraud  vitiated 
everything,  and  under  the  circumstances  the 
court  should  not  only  rescind  the  order  for  release 
which  had  been  made,  but  declare  the  goods 
lawful  prize.  They  cited 

CommsU  v.  BsweU,  3,  H.  *  N.  617 ; 

Castriqusr.  Imrie,  23L.T.  Rep.  48;  L.  Rep.  4  H.  L. 
414, 

Aboulof  v.  Oppsnheimer,  47  L.  T.  Rep.  325  ;  10  Q.  B. 
Div.  295 ; 

Birch  t.  Birch,  86  L.  T.  Rep.  364  ;  (1902)  P.  130 
Bright  v.  8sUar,  89  L.  T.  Rep.  431 ;  (1904)  1  K.  B.  6. 
The  Pbbbidbnt — The  Crown  is  making  an 
application  in  this  oase  for  an  order  to  set  aside 
an  order  for  the  release  of  goods  or  their  pro- 
ceeds, which  I  made  in  reference  to  the  claims  of 
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Messrs.  Christensen  and  Thogersen  in  the  case 
of  The  Kim  (not  tup.).  They  make  that  appli- 
cation  npon  facta  whioh  hare  come  to  the  know* 
ledge  of  the  Crown  and  the  Crown's  advisers 
ainoe  the  judgment  whioh  I  delivered  and  the 
order  whioh  I  made  on  the  16th  Sept.  1915.  The 
conclusion  to  whioh  I  reluctantly  came,  as  I  hare 
shown  by  the  expressions  used  in  the  judgment, 
was  upon  the  evidence  as  then  laid  before  me. 
The  goods  olaimed  bj  them  were  shipped  to  them 
as  bond  fide  purchasers,  and  not  as  people  who 
acted  as  agent*  for  some  of  the  American  packers 
in  order  to  get  goods  into  Germany.  The  new 


ascertained  by  the  Procurator.  General  and 
placed  before  the  oourt  show  that  at  this 
particular  time  goods  of  this  description  whioh 
had  been  shipped  by  the  Oudahy  Company  were 
either  transferred  by  them  into  Germany  direct, 
or  that  terms  were  made  in  defiance  of  the 
declaration  they  made  to  get  the  goods  sent  to 
an  enemy  oountry.  The  real  question  whioh  I 
hare  to  decide  is  whether  or  not,  if  the  whole 


truth  had  been  put  before  me— whioh  I  now  know 
to  be  the  ease-when  I  dealt  with  their  claim  in 


truth 


The  Kim  (ubi  sup.),  I 
conclusion  I  then  did. 
It  la  said  by  the  Grown  that  the  whole 
not  put  before  me,  and  clearly  it  wa.  , 
-  was  dearly  a  tupprtssio  veri,  and  there  was 
than  a  suggettto  falsi  —  there  was  an 
expressio  fain.  The  statement  made  by  Mr. 
Thdgereen,  the  proprietor  of  this  firm,  was  that  he 
bad  all  his  customers  in  Scandinavia,  that  some 
of  the  goods  bad  been  sold  already  to  suoh 
customers,  and  that  those-  goods  which  had  not 
been  sold  were  intended  also  for  Scandinavian 
customers,  and  to  be  imported  in  that  way  into 
the  common  stock  of  Scandinavia  and  were  not 
intended  to  be  sent  into  Germany. 

Every  oourt  has  an  inherent  right  to  set  aside 
an  order  whioh  it  has  made,  and  which  is  procured 
by  fraud,  and  that  applies  to  the  Prize  Court 
certainly  as  strongly  as  to  any  .  other  oourt.  It 
cannot  be  too  well  known  that  claimants  who 
desire  to  establish  their  claims  must  put  their 
oaae  honestly,  fairly,  candidly,  and  fully  before 
the  oourt  That  has  been  said  in  the  coarse  of 
the  last  three  years  over  and  over  again.  So  far 
from  having  done  so,  the  deponent  in  this 
particular  case  deliberately  stated  what  was 
untrue  and  implied  what  was  false,  suppressed 
material  facta  whioh  could  have  been  laid  before 
the  oourt,  and,  just  as  he  has  suffered  punishment 
for  oonduot  of  that  kind  in  his  own  oountry,  and 
very  severe  punishment  by  imprisonment  and 
fine,  so  he  suffers  such  punishment  ae  this  oourt 
can  impose  on  him  by  losing  the  goods,  or  the 
prooeeds  of  the  goods,  which  I  released  to  him  by 
the  original  order  whioh  X  made  in  his  favour. 

I  rescind  the  order  which  I  made,  and  I  declare 
that  these  goods  were  goods  whioh  were  confisc- 
able ae  prise,  and  I  condemn  the  prooeeds  as 
suoh. 

Solicitor  for,  the  Procurator.  General,  Treasury 


June  5  and  U,  1918. 
(Before  Sir  S.  T.  Etahs,  President.) 
The  Z  a  an  land.  («) 
Prix*  Court— Conditional  contraband— Neutral  con. 
signees  —  Insurance  by  consignee*  with  neutral 
underwriters — Seizure  of  goods — Payment  by  un- 
derwriters after  reizure  —  Remittance  of  price  of 
to  shippers  — Claimant  shippers 
of  goods-Claim  of  tT 


The  claimants  of  certain  goods  shipped  the  same 
from  a  neutral  port  in  South  America  and  con- 
signed  them  to  a  firm  in  Holland  on  a  Dutch 
steamship  towards  the  end  of  1915.  The  goods 
were  declare  I  to  be  conditional  contraband  in  Jan. 
1910  whilst  the  steamship  was  on  its  voyage,  and 
were  seized  in  March  1916.  The  Dutch  firm  put 
in  a  claim  to  the  goods  in  June  1916,  but  this  was 
abandoned.  Fifteen  months  later  the  shippers  put 
in  a  claim  alleging  that  they  were  the  owners  of  the 
goods  and  that  the  same  had  not  an  enemy  destina- 
tion. 1 1  appeared  that  the  Dutch  consignees  had,  in 
pursuance  of  an  agreement  for  that  purpose,  insured 
the  goods  with  Dutch  underwriters  against  risk 
of  capture,  and  that  the  latter  had  paid  over  the 
insurance  money.  The  consignees  had  afterwards 
remitted  the  price  cf  the  goods  to  the  shippers,  the 


Held,  thai  under  the  circumstances  of  the  case  the 
claimants  had  parted  with  their  rights  in  the  goods, 
and  that  where  claimants  have  after  seizure  parted 
with  their  rights  to  goods,  which  are  liable  to  eon. 
demnation,  to  other  parsons,  whether  insurers  or 
not,  and  have  so  ceased  by  their  own  ode  to  be 
the  owners  of  the  good*,  no  order  will  be  made  for 
the  release  of  the  goods  to  them. 

This  was  a  case  in  whioh  the  Procurator- General, 
on  behalf  of  the  Grown,  sought  the  condemnation 
of  the  prooeeds  of  certain  consignments  of 
sausage  casing* seized  on  board  the  Dutch  steam- 
ship Zaanland.  At  the  same  time  condemnation 
was  asked  as  to  consignments  of  a  similar 
character  on  board  a  Norwegian  steamship,  the 
Bra  Kar,  and  a  Swedish  steamship,  the  Urna.  No 
olaim  had  been  made  as  to  the  cargo  of  the  Bra 
Kar,  and  the  olaim  as  to  the  Urna  bad  been 
abandoned.  Consequently,  only  the  claim  as  to 
the  cargo  of  the  Zaanland  remained  to  be 
adjudicated  upon. 

The  consignment  on  board  the  Zaanland  whioh 
was  in  question  oonsisted  of  150  casks  of  sausage 
casings,  whioh  were  shipped  at  Buenos  Ay  res  by 
Penelaa  Morini  and  G rosso,  under  bills  of  lading 
dated  the  31st  Deo.  1915.  The  goods  were  con- 
signed to  the  Netherlands  Oversea  Trust  for 
Gustav  J.  Witt  and  Co.,  of  Amsterdam.  Sausage 
skins  were  declared  to  be  conditional  contraband 
on  the  27  th  Jan.  1916.  The  Zaanland  sailed  from 
Buenos  Ayres  about  the  end  of  1915  or  the 
beginning  of  1916,  and  arrived  at  the  port  of 
London  in  March  1916.  The  goods  were  seized 
in  the  port  of  London  on  the  8th  March  1916,  and 
the  writ  was  issued  on  the  20th  April  1916.  A 
claim  to  the  goods  was  put  in  by  Gustav  J.  Witt 
and  Co.,  filed  the  29th  June  1916,  as  neutral 
owners,  but  this  was  afterwards  abandoned. 
Subsequently,  on  the  2nd  Oct  1917,  another  olaim 
was  put  in,  this  time  on  behalf  of  Penelaa 
Morini  and  G rosao,  who  alleged  that  the  property 
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in  the  goods  had  remained  in  them;  that  they 
were  intended  for  con  sumption  in  Holland,  and 
that  tbej  had  no  enemy  destination.  Except  for 
the  obaoge  in  the  name  of  the  claimants,  the 
claims  in  each  case  were  identical. 

According  to  the  affidavits  filed  in  the  case, 
which  are  sufficiently  referred  to  in  the  judg- 
ment,  the  goods  were  insured  by  Gustav  J.  Witt 
and  Go.  against  risk  of  capture,  and  after  the 
seizure  the  underwriters  paid  the  insurance  money 
to  Gustav  J.  Witt  and  G>.,  who  in  turn  paid  the 
value  of  the  goods  to  the  present  claimants, 
Penelas  Morini  and  G rosso.  It  was  further 
shown  that  the  claimants  had  been  in  the  habit 
of  sending  goods  to  Europe  consigned  to  Gustav 
J.  Witt  and  Co.— the  head  of  which  firm  was  a 
German  and  also  interested  in  a  firm  of  the  same 
name  at  Hamburg — and  other  consignees  in 
Europe  with  the  objeot  of  forwarding  them  to 
Germany. 

On  behalf  of  the  Crown  it  was  contended  that 
Gustav  J.  Witt  and  Co.  were  merely  agents  for 
forwarding  the  goods  to  Germany,  and  that  the 
real  destination  of  the  sausage  casings  was  an 
enemy  country.  Moreover,  it  was  urged  that  the 
claimants  bad  been  paid  in  full  for  the  goods,  and 
that  they  had  thereby  ceased  to  be  the  owners  of 
the  same.  The  claimants  joined  issue  on  both 
these  grounds. 

The  Solicitor-General  (Sir  Gordon  Hewart, 
K.O)  and  Trickett  for  the  Procurator- General. 

Bulloch  and  Darby  for  the  claimants, 

In$hip,  K.O.  and  HanteU  for  the  Netherlands 
Oversee  Trust.  Cw  ^  vuU 

June  14. — The  President. — The  Crown  asks 
for  condemnation  of  the  proceeds  of  certain  con- 
signments of  casings  seized  on  board  the 
Zaanland,  Bra  Kar,  and  Uma.  The  consignments 
were:  (1)  150  casks  of  casings  shipped  on  the 
Dutch  vessel  Zaanland,  by  Pene'.as  Morini  and 
Grosso,  of.  Buenos  Aytes,  under  bills  of  lading 
made  out  to  the  Netherlands  Overaea  Trust,  for 
Gustav  J.  Wittand  Co, of  Amsterdam;  (2)  sixty- 
five  casks  and  nine  casks  of  .salted  tripe  shipped 
respectively  on  tbe  Bros  Kar,  a  Norwegian  vessel, 
by  Penelas  Morini  and  Grosso  and  A.  Brazelli 
respectively,  under  bills  of  lading  mads  out  to  the 
Norsk  Farmindustrie,  of  Chhstionia;  and  (3) 
seventy  tierces  of  casings  shipped  on  the  Uma, 
a  8wedish  vessel,  by  H.  Krull,  of  New  Tork,  to 
bin  order  at  Copenhagen. 

The  shipments  were  made  at  the  end  of  1915 
and  the  beginning  of  1916.  No  appearance  was 
entered,  nor  was  any  claim  made  to  consign- 
ments (2).  Krull  entered  an  appearance  in  respect 
of  consignment  (3),  but  no  claim  was  filed;  and  the 
solicitors  who  had  caused  the  appearance  to  be 
entered  informed  the  Procurator- General  before 
the  bearing  that  they  were  not  instructed  to 
proceed  any  further  in  the  matter.  Having 
regard  to  the  facta  disclosed  in  the  evidence, 
it  is  dear  that  the  goods  comprised  in  consign- 
ments (2)  and  (3)  were  subject  to  condemnation 
as  conditional  contrabrand  destined  for  Hamburg. 

Tbe  claim  to  the  goods  seized  on  theZaanland 
remains  to  be  dealt  with.  The  first  claim  to  these 
was  made  by  Gustav  J.  Witt  and  Co.  on  tbe  29th 
June  1916,  on  the  ground  that  they  were  the 
"neutral  owners."  This  claim  was  abandoned. 
For  it  was  substituted  one  by  the  said  Penelas 
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Morini  and  Grosso,  filed  on  tbe  2nd  Oct.  1917.  It 
was  contended  that  the  property  had  remained  in 
them ;  and  it  was  alleged  that  tbe  goods  were 
destined  for  Holland  for  consumption  in  that 
country,  and  had  no  enemy  destination. 

Tbe  evidence  adduced  in  tbe  present  proceedings 
does  not  require  to  be  dissected  and  explained  in  as 
great  detail  as  has  often  been  the  case  when  ship- 
ments captured  on  voyagos  to  Holland  and  Scan- 
dinavia have  come  before  this  ooorL  For  it  was 
admitted— as,  indeed,  tbe  documents  amply 
showed— that  tbe  claimants  hud  been  in  tbe  habit 
of  consigning  goods  toagents  in  Europe,  inoluding 
Gustav  J.  Witt  and  Go.,  to  neutral  ports,  with  tbe 
objeot  of  disposing  of  them  in  the  profitable 
markets  of  Germany;  and  that  they  detiired  to 
oontioue  to  do  so,  notwithstanding  the  increase  of 
the  risk  of  capture. 

Bat  the  contention  was  that  the  particular 
goods  now  in  question  were  sent  bond  fide  to  agents 
in  Rotterdam  to  carry  out  a  contract  with  neutral 
purchasers  in  Holland,  who  declared,  and  honestly 
intended,  that  the  goods  should  form  part  of  tbe 
common  stock  of  Holland,  and  be  oonsumed  in  that 
country.  These  purchasers  were  said  to  be  tbe 
Ganeral  Provision  Company,  of  Amsterdam. 
Reliance  was  placed  on  the  fact  that  the  goods 
were  consigned  to  the  Netherlands  Oversea  Trust 
for  Gustav  J.  Witt  and  Co.,  the  agents. 

At  tbs  end  of  1915  it  was  ico  m*eniently  difficult 
to  ship  such  artioles  as  these  to  Holland  nolo**  it 
was  done  through  the  trust.  But  even  where  the 
s motion  of  the  trust  had  been  obtained,  it  is 
notorious  that  persons  engaged  iu  trade  of  a  con- 
traband nature  attempted  to  oircumvent  the 
obstacles,  and  to  escape  the  consequences  of  tbe 
breaches  of  obligations  entered  into  with  the  trust. 
Some  succeeded ;  others  were  detected,  and 
suffered.  One  main  question  of  fact,  therefore,  to 
be  investigated  in  this  oase  is  whether  it  was 
honef  tly  intended  by  Gustav  J.  Witt  and  Co.  snd 
tbe  General  Provision  Company  to  osrry  out 
the  ostensible  object  of  tbe  consignment  made 
through  the  trust,  by  adherence  to  the  word  and 
spirit  of  the  obligations  involved. 

The  case  was  founded  first  upon  the  affidavit  of 
Theodor  Tbomsen,  the  only  director  of  Gustav  J. 
Witt  and  Co.  He  was  a  German,  but  be  said  he 
had  for  year"?  resided  at  Rotterdam.  *  According 
to  Mr.  Greenwood's  evidence,  on  behalf  of  the 
Crown,  Gustav  J.  Witt  himself,  the  proprietor  of 
the  firm  of  the  same  name  at  Hamburg,  was  a 
German,  resident  in  Hamburg,  and  this  has  not 
been  denied.  It  was  said  that  the  goods  seized 
formed  part  of  a  quantity  sold  to  the  General 
Provision  Company  on  tbe  8th  Dec  1915.  A 
letter  of  that  date,  purporting  to  confirm  tbe  sale, 
was  relied  upon.  That  document  did  not  specify 
any  price,  or  any  terms  as  to  payment,  insurance 
or  delivery,  or  any  of  the  particulars  usual  and 
necessary  in  such  a  contract.  A  letter  written  by 
Gustav  J.  Wilt  and  Co.  to  Penelas  Morini  and 
Grosso  a  fortnight  later  is  inconsistent  with  a  sale 
having  already  taken  place.  Tbe  bills  of  lading 
were  dated  tbe  31st  Deo.  1915,  and  on  the  same 
date  a  consignment  invoice  was  sent  to  Gustav  J. 
Witt  and  Co.  amounting  to  20,950  fl.  gross,  and 
16,946.5  ft.  net,  with  a  note  at  the  foot,  "  Goods 
c.i.f.  Amsterdam." 

On  the  26th  Jan.  1916,  when  the  goods  were 
afloat,  it  was  said  that  the  General  Provision 
Company  wrote  to  Gustav  J.  Witt  and  Co.  that 
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tbey  were  willing  to  take  the  goods  at  the  invoice 
price  "  under  known  conditions,  payment  against 
bill  of  lading  after  it  has  been  indorsed  by  the 
Netherlands  Oversea  Trust." 

Thomson,  in  his  affidavit,  said  that  the  goods 
were  insured  with  three  Dotoh  underwriters  for 
26,000  rl.,  and  that  the  insurance  was  covered  on 
behalf  of  Guatav  J.  Witt  and  Oo.  by  the  General 
Provision  Company.  The  jwlioy  contains  no 
reference  to  the  General  Provision  Company. 
The  insurance  was  for  a  fired  value,  and  that  sum 
was  paid,  but  no  evidence  was  given  as  to  how  and 
by  whom  payment  was  made.  Gastav  J.  Witt 
and  Co.  afterwards  paid  the  claimants  (Penelas 
Morini  and  Grosso)  for  the  goods  in  an  account 
tale  of  22  000  0.  on  or  about*  the  19th  8ept.  1916. 
An  aspect  of  the  case  arising  from  this  payment 
will  be  referred  to  hereafter.  No  communication 
passing  between  Gustav  J.  Witt  and  Co.  and  the 
General  Provision  Company  was  produced  or 
spoken  of  from  the  26th  Jan.  1916  nntil  a  letter 
of  the  27th  Oct.  1916 ;  no  exchange  of  views  about 
the  seizure,  or  about  the  insurance  which,  it  was 
said,  had  been  covered  by  the  Geneial  Provision 
Company,  or  about  anything  else  touching  the 
goods. 

The  letter  of  the  27th  Ojt.  1916  was  a  statement 
made  at  the  request  of  Gastav  J.  Witt  and  Co.  It 
appears  to  be  a  statement  made  in  order  to  justify 
a  refusal,  or  which  did  in  fact  refuse  to  disclose 
the  company's  books.  The  only  evidence  sop- 
plied  by  the  General  Provision  Company  was  an 
affidavit  (sworn  in  Sopt.  1917)  made  by  one  Eilers, 
their  manager.  It  alleges  the  purchase,  and  con- 
tains the  statement  that  the  goods  were  to  be 
dealt  with  as  other  casings  imported  into  Holland 
by  the  said  General  Provision  Company,  namely, 
to  be  unfatted,  cleaned,  and  sold  to  butchers  and 
wholesale  dealers  in  Holland.  It  is  silent  as 
to  any  insurance  effected  by  or  through  the 
company.    It  is  not  a  helpful  piece  of  evidence. 

The  only  affidavit  made  for  Ponelas  Morini  and 
Groaso  was  that  of  Angel  Grosso,  sworn  on 
the  14th  March  1918.  It  is  so  meagre  as  to  be 
worthless.  It  says  nothing  of  the  alleged  sale  to 
the  General  Provision  Company,  or  about  the 
insurance  of  the  good*,  or  about  the  fact  that 
Penelas  Morini  and  Grosso  had  been  paid  for 
them  a  year  and  a  half  bafore. 

In  the  investigation  and  the  testing  of  the 
claim,  obvious  questions  like  the  following  arise: 
Who  were  the  General  Provision  Company  P 
What  is  their  history  since  the  war  P  Ought  the 
court  upon  the  evidence  adduced  to  rely  upon  the 
allegations  that  tbey  bought  the  goods  for  con- 
sumption in  Holland  P  Or,  if  not,  what  are  the 
reasonable  and  proper  inferences  from  the  facts  P 

Tois  company  has  already  bjen  before  this 
court.  Thirty  tierces  of  casings  consigned  to  it 
at  Rotterdam  through  a  firm  carrying  on  busi- 
ness in  Chicago  and  Hamburg  towards  the  end  of 
1915  were  con  Jemned  by  this  court  last  year.  The 
company  entered  a  claim  to  those  goods,  but  its 
counsel  said  that  be  was  instructed  not  to  proceed 
with  the  claim. 

On  the  28th  Jan.  1916  the  company  seems 
to  have  written  a  letter  to  a  Mr.  Laurence, 
a  merohact  in  the  Uniced  States,  who  replied 
in  an  intercepted  letter,  dated  the  3rd  March 
1916,  exhibited  to  Mr.  Greenwood's  sffl davit 
The  company's  letter  was  written  a  couple 
of  days  after  the  alleged  final  acceptance  by 
Vol.  XIV.,  N.  S. 


the  company  of  the  goods  now  claimed  by  the 
claimant*,  so  that  it  reveals  the  attitude  and  con- 
duct of  the  company  at  a  material  time.  The 
reply  shows  that  the  com  piny  had  said  that  it 
could  and  would  reoeive  casings  in  Holland  for 
transmission  into  Germany.  No  officer  of  the 
company  has  given  an  answer  upon  this  matter, 
but  a  letter  from  the  claimants'  legal  adviser  in 
Holland  was  read  by  counsel.  This  admitted  the 
receipt  of  the  letter  from  Mr.  Laurence,  but  denied 
that  the  company  bad  written  the  letter  to  which 
it  purported  to  be  a  reply.  A  feeble  explanation 
was  put  forward  that  the  letter  written  in  the 
name  of  the  company  was  the  clandestine  work 
of  a  German  clerk  in  the  company's  office.  I 
cannot  accept  this  story.  Tuia  company  alto, 
according  to  the  evidence  of  Mr.  Greenwood,  ex- 
ported to  Mannheim  about  40  tons  of  meat  in 
Aug.  1916.  This  has  not  been  denied.  Again, 
an  intercepted  letter  of  the  14th  March  1916, 
exhibited  by  Mr.  Greenwood,  shows  the  relation- 
ship of  the  company— whioh  is  there  indicated  as 
"  G.P.C."— with  Breoht,  of  St.  Louis,  and  Breoht, 
of  Hamburg,  in  dealings  with  goods  of  the  same 
description  as  those  now  in  question.  It  is  not 
neoeefary  to  go  into  further  particulars  about  the 
activities  of  the  company  with  Breoht;  Schaub 
and  Co.;  Leube;  the  Algemeene  Commissie 
Vennootschap,  and  other  persons  and  firms 
carrying  on  trade  in  contraband  goods  with 
Germany. 

The  conclusion  to  which  the  evidence  has  led 
the  court  is  that  Gastav  J.  Witt  and  Co.  procured 
the  consent  of  the  Netherlands  Oversea  Trust  to 
the  consignment  of  the  goods  through  the  trust  to 
Gnstav  J.  Witt  and  Co.,  on  the  pretence  that  the 
goods  were  sold  to  the  General  Provision  Company 
for  consumption  in  Holland,  whereas  in  truth  and 
in  faot  Gustav  J.  Witt  and  Co.  and  the  General 
Provision  Company  acted  only  as  channels 
through  whioh  the  goods  were  intended  by  all 
parties  concerned  to  be  sent  to  Garmsny ;  and  the 
ship's  papers  did  not  disclose  the  real  consignees 
and  purchasers. 

I,  tLerefore,  disallow  the  claim.  I  declare  thst 
the  goods  were  destined  to  the  enemy  at  Hamburg, 
a  base  of  supply  and  of  warlike  operations,  and, 
being  conditional  contraband,  they  were  subject 
to  seizure  and  confiscation.  For  the  reasons 
stated  the  judgment  of  the  court  is  that  the  goods 
seized  on  this  ship,  as  well  as  on  the  other  two 
ship  above  named  or  their  proceeds,  be  condemned 
as  good  and  lawful  prize. 

When  I  set  out  some  of  the  facts  relating  to 
the  insurance  of  the  goods  laden  in  the  Zaanlind, 
and  the  payment  of  the  insurance  moneys  to 
Gustav  J.  Witt  and  Co.,  and  the  payment  by 
Gustav  J.  Witt  and  Co.  to  the  claimants  for  the 
goods,  I  stated  that  these  circumstances  would  be 
further  referred  to,  ss  they  raised  an  aspect  of  the 
case  whioh  requires  consideration.  It  came  out  in 
the  evidence  that  a  full  year  before  the  claimants 
filed  their  claim  they  bad  been  paid  in  full 
for  the  goods.  Accordingly,  if  the  goods  or  their 
proceeds  were  released  to  them,  they  would  be 
paid  twice  over.  The  letters  relating  to  the  pay- 
ment of  the  insurances  indicate  that  the  payment 
was  made  upon  the  transfer  of  the  documents 
and  all  rights  of  the  consignees  to  the  goods.  I 
note,  in  passing,  that  after  tbepayment  was  made 
to  the  claimants,  Gastav  J.  Witt  and  Co.  wrote 
to  them  that  it  would  be  advisable  that  they 
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should  write  to  tbe  solicitors  that  the  goods 
were  not  paid  for  bj  Gustav  J.  Witt  and  Co. 
The  insurers  appear  to  have  been  three  separate 
underwriters.  The  letters  referred  to  speak  of 
"the  insurance  company."  No  evidence  war 
given  as  to  who  paid  the  insurance  moneys. 
There  may  have  been  reinsurances,  end  in  ell 
probability  there  were.  It  has  often  been  found 
in  this  oonrt  that  insurances  and  reinsnranoes 
have  been  effected  hj  German  companies  or 
underwriters  in  respect  of  goods  consigned  in  tbe 
nameB  of  neutrals,  and  insured  in  the  first 
instance  in  neutral  countries. 

Where  the  claimants  have  after  seizure  parted 
with  their  rights  to  the  goods  to  other  persons, 
whether  in  so  re  re  or  not,  and  have  so  eeased  by 
their  own  acts  to  be  tbe  owners  of  the  goods,  no 
order  will  be  made  for  release  of  tbe  goods  to 
them.  Saoh  an  order  might  enure  to  tbe  benefit 
of  tbe  enemy  hb  insurers,  or  reinsurers,  or  in 
some  other  capacity.  If  goods  claimed  have 
ceased  to  belong  to  claimants  before  tbey  came 
into  oonrt  to  prove  their  title  as  owners,  their 
claim  must  fail:  (see  The  Print  Adalbert,  14 
Asp.  Mar  Law  Oas.  81 ;  116  L  T.  Rep.  802 ;  (1017) 
A.  C.  586). 

I  should  add,  however,  that  although  the  oonrt 
will  not  undertake  to  inqcire  into  the  interests  of 
insurers,  underwriters,  or  transferees  sought  to  be 
protected  ncder  cover  of  e  claim  in  the  names  of 
claimants  who  were  owners  at  the  time  of  seizure, 
nevertheless,  if  it  transpires  in  the  course  of  the 
proceedings  that  an  order  for  the  release  of  goods 
or  proceeds  to  tbe  nominal  olaimants  would  in 
fact  enure  to  tbe  benefit  of  enemy  subjects,  tbe 
oonrt  will  decline  to  make  an  order  wbioh  would 
have  that  effect:  (see  The  Palm  Branch,  13  Asp. 
Mar.  Lew  Gas.  512 ;  115  L.  T.  Rep.  557 ;  (1016) 
P.  230). 

Upon  tbe  evidence  on  this  part  of  tbe  case  my 
conclusion  is  that,  assuming  the  olaimants  were 
the  owners  of  the  goods  at  the  time  of  seizure, 
they  had  ceased  to  be  the  owners  at  the  time  of 
their  claim  and  of  tbe  hearing ;  and  upou  this 
ground  also  their  claim  must  be  disallowed. 

Solicitors  :  for  the  Procurator- General,  Treasury 
Solicitor;  for  the  claimants,  Pritchard  and  Sons; 
for   the  Netherlands   Oversea  Trust,   A.  M. 


%om  of  lorto. 

Nov.  15, 16.  and  Dec  12, 1018. 

(Before  the  Lord  Chancellor  (Lord  Finlaj), 
Viscount  Haldanb,  Loid«  Shaw  of  Dun 
fkrblinb,  Sumbbb,  and  Wbbbbury  ) 

Bank  Link  Limitrd  v.  Abthcr  Capbl 
AMD  Go  (a) 

APPEAL  FROM  THB  CODRT  OF  AFFBAL  IN 
BNQLAND. 

Time  charter — Requisition  of  ship — Frustration 
of  adventure. 
The  doctrine  of  fr miration  applies  to  a  time  charier 
a»  well  as  to  a  xoyage  churltr. 

The  appellants  were  the  owners  of  the  steamship  Q., 
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which  had  been  chartered  by  the  respondents  under 
a  time  charter-party,  dated  the  16<A  Feb.  1016,  for 
a  period  of  twelve  months  from  the  time  the  vessel 
should  be  placed  at  the  dspoial  of  the  charterers. 
The  charter-party  incluled  the  vsual  exceptions  of 
arrests  and  restraint  of  princes,  ruler*,  and  people. 
The  question  was  whether,  as  the  result  of  the 
general  requisition  of  the  Q.  by  the  Government 
after  the  date  of  the  charter  party,  but  before  the 
vess  I  had  entered  on  her  service  under  the  contract, 
the  adventure  contemplated  by  the  ohorter-paiiy 
frustrated  and  the  contract  thencejorth 
inoperative.  The  ve'Stl  was  released  after  some 
months  to  the  appellants  on  their  undertaking  to 
suftply  the  Government  with  another  teisel  in  her 
aleai.  On  the  vessel  being  released  the  appellants 
said  her  to  a  third  party. 

In  an  acti'/n  by  the  charterers  claiming  damages  for 
breach  of  the  charter-party  : 

Held,  (I)  by  off  the  r  Lordships,  that  the  dootrim  of 
frustration  was  rot  excluded  by  the  Urm*  of  the 
charter-party ;  and  (2j  (Viscount  Baldane  dis- 
senting) that  the  requisition  oj  the  ves'el  for  an 
indefinite  period  bo  destroyed  the  idedity  of  the 
chartered  tervice  as  to  entvle  the  shipowners  to 
treat  the  charter  party  as  at  an  end  from  the  data 
of  the  requisition. 

Appbal  from  en  order  of  the  Court  of  Appeal 
reversing  a  judgment  of  Rowlatt,  J. 

Tbe  appellants  were  tbe  owners  of  the  steam- 
ship Quito  and  the  respondents  were  the  charterers 
of  that  vessel  under  a  time  charter-party  dated 
tbe  16th  Feb.  1915.  The  question  for  decision 
on  this  appeal  was  whether,  ss  the  result  of  the 
requisitioning  of  the  Quito  by  His  Majesty's 
Government  after  the  date  of  the  charter-party, 
but  before  the  vessel  tad  actually  entered  on  her 
service  thereunder,  the  adventure  contemplated 
by  the  charter-party  became  frustrated  end  the 
contract  terminated. 

The  action  was  brought  by  the  charterers  for 
a  declaration  that  the  charter-party  was  not  dis- 
solved by  the  ship  having  been  requisitioned,  and 
that  the  owners  were  bound  to  deliver  her  to  tbe 
charterers. 

Rowlatt,  J.  held  that  tbe  shipowners  were 
entitled  to  treat  the  charter  as  at  an  end,  but  on 
appeal  that  decision  was  by  a  majority  reversed 
(Piokford  and  Warrington,  LJ  J.,  Scrntton,  hJ. 
ditstntiente)  and  judgment  was  entered  for  the 
respondents  for  13,3441.,  the  i 
damages. 

The  facts  fully  appear  from  the  jt 
the  Lord  Chancellor  (Lord  Pinlay). 

IfacflTinnow,    KG.   end    Bieburn    for  tbo 
appellants. 

Leek,  K  O.,  Dunlop,  and  Sir  Robert  Ashe  for 
the  respondents. 

The  following  judgments  were  read  r— 

The  Lord  Chancellor  (Lord  Finiay). — In 
this  rase  an  action  was  brought  by  Messrs.  Capel 
and  Co.,  the  respondents,  against  the  Bank  Line 
Limited,  the  appellants,  to  recover  damages  lor 
failure  by  tbe  defendants  to  pot  at  the  dispo&a) 
of  the  plaintiffs  the  steamship  Quito,  which  the 
plaintiffs  had  chartered  from  the  defendants  for 
a  period  of  twelve  months.  Tbe  points  of  defence 
allege  that  the  vessel  had  been  requisitioned  by 
the  British  Government  and  that  the  charter  wan 
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put  an  end  to  by  such  requisitioning  from  ita  date 
(tbe  11th  May  1915). 

The  case  was  tried  by  Rowlatt,  J.,  who  held  iu 
favour  of  the  defendant*  that  the  requisition  had 
pnt  an  end  to  tbe  contract. 

Ott  appeal  the  majority  of  tbe  Court  of  Appeal 
(Pickford  and  Warrington,  L.JJ.)  reversed  this 
decision.  Scrutton,  L.J.  dissented  and  expressed 
bis  agreement  with  tbe  conclusion  arrived  at  by 
RowUtt,  J. 

The  Bank  Line  Limited  now  appeal  to  this 
House,  and  ask  that  the  judgment  of  Rowlatt,  J. 
sbou'd  be  restored. 

The  charter  is  dated  tbe  16th  Feb.  1915,  and 
was  entered  into  between  the  appellants,  owners 
of  tbe  Q<*ito,  and  tbe  respondents,  the  charterers. 
By  the  first  clause  tbe  owners  agreed  to  let,  and 
the  charterers  to  hire,  tbe  steamer  for  a  term  of 
twelve  calendar  months  from  the  time  the  veaisel 
should  ba  delivered  and  placed  at  the  disposal  of 
the  charterers  ready  to  load  at  a  coal  port  in  the 
United  Kingdom  as  ordered  by  tbe  charterers, 
to  be  employed  in  trade  between  nafe  ports  and 
places  within  the  limits  of  tbe  United  Kingdom, 
France,  tbe  Bay  of  Biscay,  Portugal, Spain,  and  tbe 
Mediterranean  not  east  of  Sicily  during  the  war. 

By  the  fifth  clause  tbe  charterers  were  to  pay 
as  hire  29191.  per  calendar  month,  commencing 
from  the  time  the  steamer  was  placed  at  their 
disposal.  By  tbe  fourteenth  clause  it  was  pro- 
vided that  throughout  the  oharter  losses  or 
damages,  whether  in  respect  of  goods  carried  or 
to  be  carried,  or  in  other  respects,  should  be  abso- 
lutely excepted  if  they  arose  from  certain  causes 
enumerated,  among  which  were  tbe  act  of  God, 
perils  of  tbe  sea,  and  arrest*  and  restraint  of 
princes,  rulers,  and  peoples. 

Tbe  two  most  important  olsuses  for  the 
purposes  of  the  present  appeal  are  tbe  twenty- 
sixth  and  the  thirty  first,  whioh  ran  aa  follows : 

26.  That  the  steamer  shall  be  delivered  undor  this 
charter  not  before  the  1st  April  1916,  and,  sboald  tbe 
steamer  not  have  been  delivered  latest  on  toe  30ih  day 
of  April  1915,  charterers  to  have  the  option  of  cancelling 
this  oharter. 

That,  sboald  it  be  proved  that  the  steamer  through 
unforeseen  ai room 8 tenses  oannot  be  delivered  by  tbe 
cancelling;  date,  charterers,  if  required,  shall  within 
forty-eight  boars  after  receiving  notioe  thereof  declare 
whether  they  eaaesl  or  will  take  delivery  of  the 
steamer. 

31.  Charterers  to  have  option  of  cancelling  this 
charter-party  should  iteamer  be  commandeered  by 
Government  daring  this  oharter. 

The  vessel  was  not  ready  by  the  cancelling 
date  (tbe  30th  April  1915),  but  the  respondents 
did  not  exercise  their  option  of  cancelling,  nor 
were  they  invited  to  say  whether  they  would 
cancel  or  not.  The  Quito  went  into  dry  dock  at 
Hnll  to  prepare  for  entering  upon  service  under 
the  charter-party,  and  while  there  she  was.  on  the 
11th  May,  requisitioned  by  the  British  Govern- 
ment. Efforts  were  made  by  the  charterers  and 
owners  to  get  her  releseed,  but  without  success. 
On  the  17th  May  the  charterers  wrote  that  they 
had  informed  the  owners  that  they  would  take 
the  steamer  on  her  original  charter  on  the  tame 
conditions  for  twelve  months,  if  tendered  to  the 
charterers  any  time  within  the  next  three  months, 
but  no  agreement  was  arrived  at  as  to  this  sug- 
gestion. The  efforts  to  get  the  vessel  released 
ceased  early  in  June  1915,  and  there  wae  no 
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further  communication  between  the  parties  on 
the  snbjeot  until  the  2nd  Sept.  1915.  On  this 
last  day  the  charterers,  who  had  heard  that  tbe 
owners  were  selling  the  Quito,  having  got 
the  Government  to  release  her,  called  upon 
them  to  deliver  the  steamer  under  tbe  charter- 
The  owners  replied  on  the  same  day  that  in 
their  view  the  oharter  had  long  since  become 
inoperative,  aa  the  owners  were  prevented  from 
tendering  the  steamer  within  the  exceptions  in  the 
charter,  and  added  that  the  request  that  the 
owners  should  tender  the  steamer  seemed  to  ask 
them  to  enter  into  an  entirely  new  agreement,  and 
not  suoh  aa  was  contemplated  by  the  oharter  of 
tbe  16tb  Feb. 

The  facte  were  that  in  July  1915  the  appellants 
had  received  from  third  parties  an  offer  to 
purchase  the  Quito,  which  on  the  11th  Aug.  they 
accepted,  subject  to  their  being  able  to  procure 
her  release  from  the  requisition,  On  the  17th 
Aug.  the  Government  intimated  that  they  would 
release  the  Quito,  provided  the  owners  replaced 
her  by  another  vessel  of  theirs — the  Manmri— 
which  was  free  of  engagements,  and  on  the  2nd 
Sept.  this  was  carried  ont  and  the  Quito  was 
released. 

The  appellants  contend  that  they  were  not 
liable  in  the  aotion,  on  the  ground  that  they  were 
entitled  to  treat  tbe  charter-party  as  at  an  eJhd 
owing  to  the  requisition  by  the  Government,  and 
the  detention  under  it,  as  this  amounted  to  a 
frustration  of  the  adventure  by  circumstances 
beyond  the  appellants'  control.  The  respondents 
urged  that  on  tbe  construction  of  the  charter- 
party  all  application  of  the  doctrine  of  frustration 
was  excluded,  and  denied  that  there  was  in  fact 
any  frustration  of  the  adventure.  Rowlatt,  J. 
and  Scrutton,  luJ.  held  that  the  charter-party 
was  at  an  end,  the  adventure  ha  ring  been  frus- 
trated, while  Piokford  and  Warrington,  L.JJ. 
hold  that  the  oharter- party  was  still  in  existence 
and  awarded  the  plaintiffs  damages  on  a  soale 
whiob  worked  oat  at  £13.000. 

Tbe  doctrine  that  a  contract  may  be  put  an  end 
to  by  a  vital  ohange  of  oircometanoes  has  been 
repeatedly  discussed  in  this  House,  and  most 
recently  in  tbe  oase  of  the  iftfropciitan  Water 
Board  v.  Dick,  Ktrr,  and  Co.  (117  L.  T.  Rep. 
766;  (1918)  A  C.  119),  in  whioh  a  great  number 
of  catiea  were  reviewed.  I  do  not  propose  to 
repeat  what  has  been  said  in  these  cases  on  the 
law  of  the  subject,  whioh  ie  well  settled,  and 
proceed  at  once  to  consider  the  application  of  the 
doctrine  to  the  circumstances  of  the  present  case. 

The  first  question  that  falls  to  be  determined 
is  whether,  as  contended  by  the  respondents,  the 
doctrine  of  frustration  of  the  adventure  as 
terminating  the  contract  ie  exoluded  by  the  terms 
of  the  oharter- party.  The  clauses  relied  on  as 
having  this  effect  are  olstues  26  and  31.  In  my 
opinion  neither  of  these  olauses  can  have  the 
effect  of  preventing  the  termination  of  the 
obarter-party  by  the  requisition  in  the  present 
case  and  the  detention  under  \t 

Clause  26  pro  rides  that  if  the  steamship  should 
not  have  been  deliveied  by  the  end  of  April  1915 
tbe  charterers  were  to  have  the  option  of  cancel- 
ling the  charter.  This  option  would  apply  if 
there  were  any  delay  beyond  tbe  30th  April,  and  if 
the  delay  was  through  unforeseen  circumstances  fin 
other  word*,  if  it  was  not  doe  to  the  default  of  the 
owners)  it  was  provided  by  the  second  paragraph 
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that  the  oharterera  might  be  called  on  to  declare 
within  forty-eight  hoars  whether  they  cancelled  or 
would  take  delivery  of  the  steamship.  It  waa  urged 
for  the  respondents  that  this  clause  meant  that 
only  the  charterers  could  cancel  in  case  of  non- 
delivery, and  that  however  long  the  owners  might 
have  been  prevented  from  delivering  by  unfore- 
seen circumstances  beyond  their  control,  they 
were  bound  to  hold  the  vessel  at  the  disposal  of 
the  oharterera.  I  cannot  read  this  clause  as 
having  any  inch  effect.  The  charter  waa  to  be 
for  twelve  months  from  delivery,  which  the 
owners  were  to  make  by  the  end  of  April  unless 
prevented  by  unforeseen  circnmstacoes,  in  which 
case  the  charterers  had  the  option  of  cancelling, 
however  short  the  delay.  If,  owing  to  unforeseen 
circumstances  it  became  impossible  for  tho 
owners  to  deliver  under  the  oharter  party  until 
many  months  after  the  end  of  April,  the  whole 
character  of  the  adventure  would  be  changed.  A 
charter  for  twelve  months  from  April  is  dearly 
very  different  from  a  charter  for  twelve  monthB 
from  September.  In  such  a  case  the  adventuro 
contemplated  by  the  oharter  is  entirely  frustrated 
and  the  owner  when  required  to  enter  into  a 
charter  so  different  from  that  for  whioh  he  had 
contracted,  is  entitled  to  say  rum  hseo  in  fcedera 
vent.  In  other  words,  the  owner  is  entitled  to  say 
that  the  contract  is  at  an  end  on  the  doctrine  of 
the  frustration  of  the  adventure  as  explained  in 
Tamplin  Bteamthip  Company  Limited  v.  Anglo- 
Mexican  Petroleum  Product*  Company  (13  A.ep. 
Mar.  Law  Gas  467;  115  L.  T.  Rep.  315;  (1916; 
2  A  0. 397).  It  would  be  quite  unreasonable  to 
construe  clause  26  aB  meaning  that  the  owners 
are  in  such  a  ease  to  hold  the  vessel  at  the  disposal 
of  the  charterers  for  an  unlimited  period. 

In  the  Tamplin  Bteamthip  case  (tup.)  the 
House  of  Lords  was  divided  three  to  two,  Lord 
Loreburo,  Lord  Parker,  and  Lord  Buck  master, 
L.O.  (who  concurred  with  Lord  Parker's  judg- 
ment) forming  the  majority,  while  Lord  Haldane 
and  Lord  Atkinson  distented.  Bat  it  will  be 
found  that  the  principles  of  law  enunciated  by 
Lord  Loreburn  and  by  the  two  dissentients  are 
identical ;  the  difference  between  them  being  as 
to  the  application  of  these  principles  to  the 
particular  circumstances  of  the  case.  The  con- 
currence of  Lord  Parker  and  of  Lord  Bnckmaster, 
L.C.  with  Lord  Loreburo,  was  to  some  extent 
rested  on  the  ground  that  a  clause  in  the  oharter 
providing  for  the  case  of  restraint  of  princes 
would  exolude  the  doctrine  of  frustration  of  the 
adventure  as  terminating  the  contract.  This 
proposition  should  not,  in  my  opinion,  be  regarded 
as  forming  part  of  the  judgment  of  the  House,  and 
the  judgment  of  Lord  Parker  when  scrutinised 
will  be  found  to  treat  this  as  only  one  of  the 
circumstances  whioh  led  him  to  the  conclusion 
that  in  the  oase  of  the  time  chaiter  which  was  in 
question  the  doctrine  of  frustration  was  t  xuluded. 

Clause  31  cannot  be  relied  on  on  behalf  of  the 
respondents  any  more  than  clause  26.  Clause  31 
merely  means  that  in  case  of  the  vessel  being  com- 
mandeered, the  charterers  might  cancel  at  onoe 
without  having  to  show  that  the  detention  was 
likely  to  last  so  long  as  to  put  an  end  to  the 
contract  within  the  meaning  of  the  authorities. 

The  second  question  must,  therefore,  be  deter- 
mined— namely,  did  the  requisition  of  the  vessel 
and  the  detention  under  it  constitute  a  change 
of  circa m stance s  such  as  to  entitle  the  owners  to 


treat  the  oharter  as  at  an  end  f  As  events  show, 
the  release  of  the  vessel  could  be  prooured  by 
providing  another  instead,  but  there  was  no 
obligation  on  the  owners  to  do  thi*  for  tbe  purpose 
of  carrying  oat  the  oharter.  It  was  only  after 
they  had'  entered  into  the  contract  to  sell  the 
Quito  conditionally  on  procuring  her  release  that 
tbe  owners  provided  a  substitute  to  enable  them 
to  carry  ont  their  contraot  of  rale.  The  entering 
into  the  contract  of  sale  was  an  act  showing  that 
the  owners  treated  the  contract  of  charter  as  at 
an  end.  Were  they  justified  in  this  ?  In  my 
opinion  they  were.  They  had  concurred  with  tbe 
charterers  in  endeav  uring  to  procure  tbe  release 
by  the  Admiralty  of  tbe  vessel.  These  efforts 
failed  and  were  not  continued  after  the  8th  June. 
On  the  3rd  Sept  the  charterers  learned  of  tbe 
release  whioh  had  been  obtained  by  the  tuhstitu- 
tion  of  the  Manturi  in  order  to  carry  oat  toe  sale 
of  the  Quito  and  demanded  delivery.  In  my 
opinion,  tbe  ownerB  were  entitled  to  reply,  as  they 
did,  that  the  contra ot  had  come  to  an  end,  as  the 
detention  had  lasted  so  long  that  if  the  vessel 
were  delivered  in  September  it  would  be  on  a  con- 
traot differing  most  materially  from  that  provided 
for  by  the  original  oharter. 

For  these  reasons  I  agree  with  the  conclusion 
arrived  at  by  Rowlatt,  J.  snd  Scratton,  L.J.,  and 
think  that  the  appeal  should  be  allowed  with  costs 
here  and  below. 

Viscount  Haldanb — In  this  case  there  are 
two  questions :  Is  tbe  doctrine  of  what  is  called 
frustration  excluded  under  tbe  circumstances  by 
the  effect  of  tbe  Bpeoial  stipulations  in  the 
charter-party  F  The  stipulations  I  refer  to  parti- 
cularly are  that  in  clause  It,  txxpting  loos  or 
damage  by  restraint  of  princes;  that  in.clause  26, 
providing  for  delivery  under  the  charter-party  by 
a  certain  date,  and  giving  the  charterers  an  option 
to  oancel  in  the  oase  of  such  delivery  not  taking 
place,  and  also  in  the  case  of  being  notified  of 
unforeseen  circumstance/making  delivery  impos- 
sible; and  clause  31,  giving  tbe  oharterera  an 
option  to  cancel  should  the  steamer  be  comman- 
deered during  the  currency  of  the  charter-party. 
If  this  question  be  answered  in  the  negative,  and 
it  is  held  that  tbe  doctrine  of  frustration  is 
applicable,  was  there  in  point  of  fact  what 
amounted  to  frustration? 

I  do  not  think  that  there  is  any  this  g  in  the 
oharter-party  which  excludes  the  doctrine  of 
frustration  if  the  oiroamstances  proved  at  the 
trial  amount  in  law  to  so  much.  As  to  the 
meaning  of  tbe  principle  I  have  considered  what 
was  said  by  Lord  Atkinson  and  my  self  ia  Tamplin 
Bteamthip  Company  Limited  v.  Anglo  -  Mexican 
Pttr oleum  Product*  Company  Limited  (tup). 
I  see  no  reason  to  depart  from  what  he  and 
I  agreed  in  stating  to  be  the  principle,  and  I 
do  not  think  that  Lord  Loreburn  said  any- 
thing really  different.  Whether,  in  accordatce 
with  the  modern  tendency,  the  question  is  treated 
as  one  of  construction,  and  an  exoeption  is 
formulated  as  implied,  or  whether,  as  appears 
to  have  been  the  reel  ground  of  tbe  judg- « 
ments  in  Baily  v.  Dt  Crapigny  (19  L.  T.  Rep. 
681 ;  L  Rep  4  Q.  B.  180),  tbe  question  is  regarded 
rather  as  one  of  a  common  mistake,  consisting  in 
tbe  present  instance  in  the  assumption  that  the 
steamer  was  odo  which  could  be  made  available, 
does  not  matter.  What  is  clear  is  that  where 
people  enter  into  a  contract  whioh  is  dependent 
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fcr  the  possibility  of  its  performance  on  the  con- 
tinued availability  of  the  subject- matter,  and  that 
availability  cornea  to  an  unforeseen  end  by  reason 
of  oi  ream  stances  over  wbioh  it*  owner  had  no 
control,  the  owner  is  not  bound  unless  it  is  qnite 
plpin  that  he  has  contracted  to  be  so.  And  such 
cases  a*  Qeipel  v.  Smith  (1  Asp.  Mar.  Law  Oaf. 
268  ;  26  L.  T.  Rep.  361;  L  Rep.  7  Q.  B.  404)  and 
Jackion  v.  Union  Marine  Insurant*  Company 
(2  Asp.  Mar.  Law  Cas.  435  ;  31  L.  T.  Rep.  789; 
L.  Rep.  10  0.  P.  125)  show  that  the  application  of 
the  principle  to  a  charter-party  is  not  excluded 
by  the  circumstance  that  the  contract  contains 
an  express  exemption  clause  covering  what  is 
matter  not  fundamental  in  the  Bame  sense,  loss 
or  damage  from  restraint  of  prinots. 

The  second  question  is  whether  in  this  case 
what  happened  amounted  to  a  complete  frastra- 
tion  of  the  adventure.  The  contract,  whiob  was 
dated  the  16th  Feb.  1915,  was  for  the  use  of  the 
steamer  for  twelve  months,  not  from  any  parti, 
cnlar  date,  but  from  the  time  when  she  should 
be  delivered  to  and  placed  at  the  disposal  of  the 
charterers  at  a  coal  port  to  be  designated  by  them 
under  clause  26,  already  referred  to.  The  delivery 
was  to  take  place  not  before  the  1st  April,  and  if 
it  did  not  take  place  at  latest  on  the  30;h  of  that 
month  the  charterers  were  to  have  the  right  to 
cancel  the  charter  party.  By  clause  31  the 
charterers  were  expressly  given  the  option  to 
cancel  if  the  steamer  should  be  commandeered  by 
the  Government  during  the  charter.  I  think  tbat 
this  shows  that  such  commandeering  was  contem- 
plated by  the  parties  as  an  event  which  would 
not  necessarily  put  an  end  to  the  basis  of  their 
contract,  but  might  merely  delay  or  interrupt  the 
employment  of  the  vessel. 

In  April  the  steamer  was  on  a  voyage  from  New 
York  to  Rjtteidam,  and  was  delayed  beyond  the 
30th  April,  the  date  at  whioh  the  charterers  had 
an  option  to  cancel.  It  was  not  until  the  7th  May 
that  she  reached  Hull,  the  port  dejiguated  by  the 
charterers  under  the  contract,  and  she  had  to  be 
dry  docked  for  repairs  until  the  17th  May.  On 
the  10th  of  that  month  the  Admiralty  intimated 
that  they  would  requisition  one  out  of  several 
ships  belonging  to  the  appellants.  The  latter 
indicated  that  the  Quito,  the  steamer  in  question, 
was  most  readily  available,  but  tbat  she  was 
under  charter  to  the  respondent*.  The  Admiralty 
thereupon,  on  the  11th  May,  requisitioned  her. 
The  respondents  then  urged  the  Admiralty  to 
release  the  Q+ito  on  the  ground  that  she  was  to 
be  used  fcr  uuppljing  France  with  coal,  and  the 
appellants  appear  to  have  supported  the  applica- 
tion. Both  parties  seem  to  have  contemplated 
that  the  requisition  might  not  prove  a  prolonged 
one,  and  tbat  the  charter-party  might  still  be 
capable  of  being  put  into  operation. 

1  have  read  the  correspondence  between  the 
parties  which  followed  on  the  requisition.  In 
accordance  with  a  well-known  rale  of  construction 
which  lays  dowu  that  a  atries  of  letters  mast  be 
read  as  an  entirety  when  it  is  deair. d  to  ascertain 
whether  there  was  a  final  oomemus,  it  is  not 
right  to  pause  over  phrases  subsequently  super- 
seded with  a  view  to  picking  out  an  agreement 
while  the  matter  is  continuing  in  the  stage  of 
negotiation.  Reading  the  letters  with  this  rule 
in  mind  1  think  tbat  their  outcome,  taken  in 
conjunction  with  the  oral  evidence,  was  that 
although  on  the  17th  May  1915  Mr.  Scott,  as 


representing  the  respondents,  writes  to  his  brokers 
that  he  had  informed  the  appellants  that  he 
would  only  take  the  steamer  on  her  original 
charter  on  the  same  conditions  for  twelve  months 
if  she  was  tendered  at  any  time  within  the  next 
three  months,  nothing  came  of  the  suggestion. 
It  is  clear  that  in  the  subsequent  correspondence 
the  parties  had  in  their  minds  that  the  requisition 
had  not  so  far  put  an  end  to  the  charter.  Mr. 
Niven,  who  represented  the  appellants,  appears 
from  his  evidence,  given  in  orosaexaminatioD,  to 
have  thought  that  be  could  have  got  the  Q+ito 
released  at  any  time  by  offering  the  Admiralty 
another    steamer.    Ultimately,  in  August,  he 
succeeded  in  this,  but  he  did  not  make  a  definite 
attempt  until  he  fonnd  that  he  could  sell  the 
Quito  to  a  stranger.    I  agree  with  the  opinion  of 
Pickford,  L.J.  that  the  parties  never  did  take  the 
view  that  the  requisition  had  either  been  so  long 
or  would  necessarily  be  so  long  as  to  put  an 
end  to  the  charter.   It  must  be  borne  in  mind 
that  the  term  was  twelve  months,  not  from  a 
definite  date,  but  from    the  date   when  the 
steamer  was  delivered  to  the  charterers,  and 
that  they  intended  to  nee  her  for  the  carriage  of 
coal  across  the  Channel,  a  use  which  they  could 
put  her  to  at  any  period  that  was  likely  to  oall 
for  it.   It  appears  that  the  owners  never  asked 
the  charterers  to  say  whether  they  would  cancel 
under  the  clause  in  the  charter-party,  or  would 
take  delivery  of  the  steamer  after  release  by  the 
Admiralty.    Nor  did  they  intimate  that  the 
charter  was  in  their  opinion  at  an  end,  but  they 
left  the  charterars  to  await  advice  from  them  as 
to  the  prospect  of  the  vessel  being  released. 
When,  on  the  2nd  Sept.,  the  Quito  was  released 
by  the  Admiralty  to  her  owners,  who  had  nearly 
a  montb  previously  told  her  to  an  outside  pur- 
chaser, the  release  was,  it  was  qnite  true,  obtained 
only  for  the  purpose  of  the  sale,  and  on  con- 
dition of  substituting  another  steamer  to  go 
under  requisition.    The  appellant  owners  were 
not  bound  to  offer  suoh  a  substitution  in  order 
to  carry  out  their  bargain  with  the  respondent 
charterers,  but  I  think  the  character  of  the  new 
transaction  is  relevant  to  the  question  whether 
at  this  period,  or  earlier,  the  appellants  con- 
sidered the    requisition    to  be   a  necessarily 
enduring  one.  If  not,  I  think  that,  under  the  terms 
of  the  oharter-party,  it  was  for  the  respondents 
to  decide  whether  the  transaction  was  one  whioh 
they  would  wholly  abandon  or  go  on  with. 

Whether  frustration  has  taken  place  is  always 
a  question  whioh  depends  on  the  circumstances  to 
whioh  the  principle  is  to  be  applied,  ratber  than 
upon  abstract  consideration?.  1  think  that  this 
ia  illustrated  by  what  was  decided  in  this  House 
in  the  recent  case  of  Metropolitan  rVaitr  Board 
v.  Dick,  Kerr,  and  Co.  {tup.)  and  in  the  other 
authorities  then  examined.  On  the  faots  before 
us  I  am  unable  to  come  to  the  conclusion  that  the 
appellants  have  succeeded  in  showing  that  the 
steamer  was  in  point  of  fact,  or  was  contemplated 
as  being,  under  permanent  requisition  of  such  a 
character  as  to  make  the  terms  of  the  charter- 
party  wholly  inapplicable.  She  was  required  by 
the  charterers  for  a  cross-ohannel  coal  traffic,  in 
which  she  could  apparently  have  been  employed 
at  any  date,  and,  although  the  charter  was  a  time 
charter,  the  date  of  its  commencement  was  not 
precise.  The  use  to  which  the  vessel  was  to  be 
put  was  not  in  point  of  fact  a  use  of  suoh  a 

Digitized  by  Google 


374 


MARITIME  LAW  GASES. 


EL  or  L.} 


Bank  Lim  Limited  v.  Arthur  Oapbl  ahd  Go. 


[S.  of  L. 


nature  that  it  wm  frustrated  by  what  happened, 
and  I  do  not  think  that  the  part  ion  at  any  time 
came  to  the  conclusion  that  the  prospect  of 
such  use  was  gone.  There  was  therefore,  in 
my  opinion,  no  frustration  in  faot,  and,  baring 
regard  to  the  natore  of  the  contract,  no 
frustration  in  law  either.  I  agree  with  the 
conclusions  arrived  at  by  Pickford  and  Warring- 
ton, L  JJ ,  and  I  think  that  the  appeal  ought 
to  fail. 

Lord  Shaw. — The  facts  of  this  case  have  been 
fully  placed  before  the  House  in  the  address  of  the 
Lord  Chancellor. 

The  Quito  was  on  the  11th  May  1915,  requisi- 
tioned by  the  Government,  and  was  tboe  by 
departmental  action  the  legality  of  which  wae  not 
challenged  taken  from  the  servioes  of  the  parties 
and  placed  in  the  servioe  of  the  State.  This 
action  arose  in  consequence  of  the  exigencies  of 
war.  The  vessel  was  then  the  subject  of  the 
charter-party  quoted,  and  that  contract  I  view 
entirely  from  the  standpoint  taken  by  Sorutton, 
L.J.    In  substanoe  she  was  chartered  for  twelve 


-April  1915  to  April  1916.  When  the 
commandeering  by  the  Government  took  place 
the  charteiers  could  there  and  then  hare  can- 
celled the  contract  under  sect.  31,  and  this  even 
although  the  oommandeering  bad  only  been  for  a 
month. 

Bat  it  was  a  general  requisition,  that  is  to  Bay, 
the  ship  might  under  it  be  put  into  the  service  of 
the  Government  for  jears,  and  remain  in  it  until 
to-day.  In  those  circumstances  the  parties,  non- 
plussed as  to  the  effect  of  the  action  of  the  Grown 
upon  their  own  business  arrangements  with  regard 
to  the  ship,  would  naturally  be  desirous  to  pause 
for  a  little  before  definitely  treating  the  contract 
of  affreightment  as  at  an  end.  In  my  opinion 
this  wae  exactly  what  they  did.  They  agreed  to 
wait  for  three  months.  That  three  months 
expired  on  the  11th  Aug.  By  that  time  the  vessel 
had  not  been  released  and  on  that  date  it  appears 
to  me  that  both  parties  were  free  from  their 
temporary  arrangement  and  that  their  rights  are 
to  be  determined  on  the  footing  that  the  transfer 
of  the  ship  to  the  service  of  the  Government  wue 
for  an  indefinite  period.  In  those  circumstances 
I  will  venture  to  cite  Horlock  v.  Beat  (13  Asp. 
Mar.  Law  Ca*.  250;  114  L.  T.  Rep.  193;  (1916; 
A.  0.  486).  In  that  case  the  disablement  (from 
carrying  on  a  contract  of  servioe  by  the 
seamen)  arose  from  the  declaration  of  war  and 
the  consequent  detention  of  the  ship  in  a  foreign 
port.  But  it  was  strongly  contended  that  this 
did  not  release  the  parties  from  their  contract, 
because  nobody  oould  predict  whether  the  inter- 
ruption would  be  for  anything  more  than  such  a 
short  period  as  might  allow  the  contract  to  be 
resumed. 

On  that  topio — the  topio  of  frustration— 4f  I 
may  quote  my  own  address,  I  said  that  "  stoppage 
and  loss  haviDg  arisen  from  a  declaration  of  war 
must  be  considered  to  have  been  caused  for  a 
period  of  indefinite  duration,  and  so  to  have 
effected  a  solution  of  the  contract  arrangements 
for  and  dependent  upon  the  completion  or  further 
continuance  of  the  adventure.^  And  I  added: 
"  I  do  not  think  any  other  tule  would  be  in  accord 
with  law  or  would  work.  When  a  ship  is  put 
under  detention  by  a  declaration  of  war  I  cannot 
Bee  room  for  a  condition  of  affaire  which  would 
eave  parties  in  suspense,  feeling  that  they  are 


bound  if  the  war  be  short,  but  free  if  the  war  be 

long." 

The  majority  of  the  House  took  this  view.  The 
case  had  referenoe  to  the  contract  of  service 
during  the  performance  of  the  oontract  of 
affreightment ;  a  fortiori  the  same  doctrine 
apply  to  that  oontract  itself,  and  I  cite  it  ' 
it  appears  to  me  that  the  role  of  principle 
set  forth  applies  in  identical  terms  as  well  to  the 
oaee  of  a  declaration  of  war  as  to  tbe  requisition 
of  tbe  ship  by  reason  of  the  exigencies  of  war  for 
an  indefinite  time,  as  in  the  present  case. 

In  the  recent  cases  I  have  observed  that  several 
learned  judges  have  expressed  an  opinion  to  the 
effect  that,  notwithstanding  the  indefinite  sus- 
pense to  whioh  I  have  referred,  vet,  nevertheless, 
the  oontract  shall  oontinue  binding  unless  both 
tbe  psrties  shall  consent  to  the  contrary.  I  can 
give  no  assent  to  suoh  a  doctrine.  There  are 
many  cases  in  whioh  it  would  be  greatly  to  tbe 
benefit  of  one  of  the  parties  that  he  should  have 
an  indefinite  and  it  may  be  a  prolonged  hold 
over  the  other  until  performance  shall  become 
poa eible.  In  my  opinion  it  would  be  contrary  to 
all  sound  principles  to  overlay  the  effect  of  tbe 
suspense  referred  to  by  the  majority  without  tbe 
necessity  of  having  a  consent  on  both  sides  to 
oanoellatioB.  I  desire  farther  to  add  that  tbe  faot 
whether  the  contract  of  affreightment  is  a  voyage 
oharter  or  a  time  oharter  makes  no  difference  in 
the  application  of  the  principle,  and  that  I  attach 
my  special  assent  to  tbe  judgment  of  my  noble 
friend  Lord  Sumner  upon  that  topio. 

With  these  observations  I  beg  to  express  my 
entire  concurrence  in  the  opinion  and  judgment 
just  delivered  from  the  Woolsack. 

Lord  SuMNia.— I  think  that  whichever  way  this 
case  is  decided  it  is  certainly  a  very  near  thing. 

From  the  time  when  the  Q*ito  was  requisi- 
tioned her  owners  never  were  in  a  position  to  put 
her  at  tbe  charterers'  disposal  for  any  purpose, 
until  after  they  had  sold  her.  By  finding  a  sub- 
stitute for  her  they  might  possibly  have  induced 
the  Admiralty  to  set  her  free,  for  such  things  had 
been  done,  but  it  was  uncertain  if  such  an  attempt 
would  succeed,  and  mere  importunity  proved 
unavailing.  They  bad  not  contracted  to  make 
this  special  effort  for  the  benefit  of  the  charterers. 
It  ie  true  that,  when  they  did  so  for  their  own 
benefit,  they  succeeded,  and,  having  got  poBseBsion 
of  her,  they  might  have  been  bound  to  place  her 
at  the  charterers'  disposal  under  the  charter,  if 
that  still  subsisted,  the  sale  notwithstanding ;  bat 
the  question  is  whether  the  charter  had  previously 
come  to  an  end  by  frustration,  If  it  had,  they 
were  not  bound  to  give  the  charterers  a  first 
chance  of  a  new  oontract. 

What  then  was  the  nature  of  the  charter?  It 
wae  not  in  form  an  April  to  April  charter,  but  it 
was  eufficiently  so  in  substance.  If  the  chip  had 
been  placed  at  tbe  disposal  of  tbe  charterers  when 
released  by  tbe  Admiralty,  she  would  virtually 
have  been  in  their  hands  for  a  September  to 
September  hiring.  The  mere  change  in  tbe 
initial  month  of  the  actual  hiring  is  not  quite  the 
point,  for  this  ie  not  tbe  old  comparison  of  a 
summer  with  a  winter  voyage.  In  either  ca&e 
Bhe  would  bsxe  been  on  hire?  for  eaoh  month 
of  the  twelve,  and  the  exact  oyole  of  the 
seasons  would  make  little  difference  to  her. 
Whet  is  important  ie  this :  During  all  the 
months  of  tbe  Q»ito'$  servioe  for  the  Admiralty 

Digitized  by  Google 


MARITIME  LAW  CASES. 


875 


•a.  o»  l  ] 


Bank  Lihu  Limitsd  v.  Arthur  Capil  and  Oo 


[H.  of  L. 


wonld  not  in  the  least  know  when, 
if  ever,  they  wo  aid  have  her  on  their  bands.  They 
oonld  Dot  tell  whether  they  might  suddenly  have 
to  find  employment  for  her,  or  whether  they  must 
make  provision  for  the  current  necessities  of 
their  trade  without  counting  upon  her  at  all.  In 
one  respect  they  would  bo  at  an  indubitable 
disadvantage.  The  postponement  of  the 
beginning  of  her  hire  at  any  rate  brought  nearer 
the  end  of  the  war,  after  whioh  the  charterers 
would  have  to  pay  war  rates  for  the  ship  and  only 
have  the  nee  of  her  in  peace  employment.  In  the 
latter  rfttp^fc  the  owners'  position  also  would  be 
one  of  indecision,  for  their  business  is  one  that 
requires  that  they  should  look  ahead,  and  in  doing 
so  they  oonld  not  tell  when,  if  at  all,  they  were 
to  have  the  Quito  once  more  on  offer.  These 
uncertainties  in  commerce  are  very  serious. 
Scrutton,  L  J.  asked  himself  if  the  September  to 
September  employment  wonld  be  in  substance 
the  same  employment  as  that  from  April  to  April. 
I  agree  with  him  that  it  wonld  not,  and  I  think 
that  the  uncertainties  of  tbe  intervening  period 
in  time  of  war  both  emphasise  the  difference 
between  tbe  two  and  add  to  the  gravity  of  the 
lapse  of  time  taken  by  itself. 

We  find  the  parties  themselves  apparently  im- 
pressed with  the  idea  that  any  long  suspense  was 
intolerable  and  that,  if  the  ship  could  not  be 
promptly  released,  the  engagement  must  be 
considered  as  at  an  end.  Their  communications 
with  one  another  ceased  early  in  June;  appsrently 
each  was  waiting  to  see  if  something  would  turn 
up.  So  I  read  their  correspondence.  The 
charterers'  agerjt  actually  spoke  to  the  ownere' 
representative  in  the  sense  that,  if  tbe  Quito  was 
to  be  released,  he  would  be  prepared  to  consider 
a  new  charter,  and,  although  the  brokers 
deprecated  what  be  bad  done,  it  was  not  so  muoh 
that  they  differed  from  him  in  thinking  that  the 
old  charter  was  dead,  as  thst  they  thought  it 
better  not  to  say  so  exoept  without  prejudice. 
Tbe  owners  left  the  matter  there,  but  presently 
they  sold  tbe  Quito.  They  did  ao  without 
communication  with  the  charterers.  It  is  more 
reasonable  to  infer  that  they  also  thought  tbe  old 
charter  was  dissolved  than  that,  thinking  it  to  be 
alive,  they  hoped  to  escape  disputes  with  the 
charterers  by  trying  to  keep  secret  what  they 
were  doing. 

One  matter  I  mention  only  to  get  rid  of  it 
When  the  shipowners  were  first  applied  to  by  the 
Admiralty  for  a  ship  they  named  three,  of  which 
the  Quito  was  one,  and  intimated  that  she  was 
the  one  they  preferred  to  give  op.  I  think  it  is 
now  well  settled  that  the  principle  of  frustration 
of  an  adventure  assumes  that  the  frustration 
arises  without  blame  or  fault  on  either  side. 
Reliance  cannot  be  placed  on  a  self-induced 
frustration ;  indeed,  snob  conduct  might  give  the 
other  party  tbe  option  to  treat  tbe  contract  as 
repudiated.  Nothing,  however,  was  made  of  this 
in  tbe  courts  below,  and  I  will  not  now  pursue  it 
What,  then,  is  the  legal  bearing  of  these  fsotsP 
Tbe  charter  is  a  time  charter,  and  the  principle  of 
frustration  was  originally  decided  on  a  voyage 
charter.  For  some  time  it  was  thought  tbat  the 
frustration  role  bad  no  application  to  time 
charters  upon  the  ground  that,  if  tbe  shipowner's 
object  is  to  receive  chartered  hire,  as  probably  it 
is,  he  does  not  care  how  much  the  charterer's 
are  frustrated  so  long  as  be  is  able  to 


pay.   This  was  the  view  both  of  Bailhaohe,  J. 
in  the  case  of  tbe  Auldm%ir'$  oharter  (13  Asp. 
Mar.  Law  Oar.  246;  114  L.  T.  Rm>.  at  p.  174; 
(1916)  IK.  B ,  at  p.  436)  and  of  Sankey,  J.  in 
tbat  of  The  Dunolly  (13  Asp.  Mar.  Law  Oas. 
539;    115    L.  T.   Rep.,  at  p.  813;  (1916) 
1  K.  B.,  at  p.  681),  and,  though  the  Court  of 
Appeal  reversed  their  decision,  some  colour  was 
given  to  their  vie*  by  the  fact  that  the  references 
in  those  charters  to  a  "  Baltic  round "  were 
treated  ae  giving  them  tbe  characteristics  of  a 
voyage  oharter,  although  they  were  charters  for 
time.  Sankey,  J.  in  terms  said  that  tbe  principle 
"  ie  oonfined  to  oases  when  it  can  be  inferred 
from  tbe  oharter-party  itself  that  it  is  a  contract 
for  a  definite  voyage  or  a  definite  object,  contem- 
plated at  first  by  both  parties."   His  notion  was 
tbat  both  mast  have  had  a  oommon  interest  in 
an  adventure  and  one  and  the  Bame  object 
in  view  when  contracting.  •'  The  only  object 
whioh   both    most  have  known   each    had  in 
view"  and  "the  object  of  oommon  contem- 
plation "  a;e  the  expreesions  of  Bailhaohe,  J. 
At  kin,  J.  expresses  tbe  same  opinion  in  Lloyd 
Roy  ale  Beige  BocieU  Anonym*  v.  8tath*to$  (33 
Times  L  Rep.  390).    Thie  way  of  looking  at  the 
contract  fixes  attention  on  its  subjective  aspect 
and  asks  what  was  actually  in  two  hard  bar- 
gainers' minds.     Objectively   tbe    question  is 
what  does  tbe  law  impute  to  them  as  fair 
dealers  and  deem  to  have  been  their  meaning, 
whiob,  as  we  constantly  see  inqoestioDB  of  on* 
struction,  may  be  a  very  different  thing.  Again, 
Bailhaohe,  J.  sayB  (p.  438):  "It  ie  impossible  tn 
apply  the  doctrine  of  frustration  to  a  oaae  where 
one  of  the  parties  in  fulfilling  bis  part  of  the 
contract  according  to  its  terms,"  either  in  the 
owner's  oase  by  letting  the  charterer  have  the 
ship  and  leaving  him  to  find  a  use  for  ber  or, 
in  tbe  charterer  b,  by  paying  bis  hire  punctually. 
To  this  I  think  Swinfen  Eidy,  M  R,  in  8eoUith 
Navigation   Company    Limited   (13   Asp.  Mar. 
Law  Oas.  539;  115  L.  T.  Rep.  812;  (1917) 
1  K.    B.    227),    gives   the  sufficient  answer: 
"It  is  tbe  further  performance  of  the  contract 
by  one    party  whioh   formed   the  considera- 
tion for  the  payment   by   the   other  whioh 
has  become  impossible,  and  this  effects  a  disso- 
lution of  tbe  contract."    Lawrence,  J.,  at  p.  250, 
also  says  tbat  in  a  time  oharter  the  owners' 
object  is  not  only  to  get  hire,  but  to  afford  the 
services  whioh  the  charterer  pays  for,  although 
money  is  their  common  motive.   Lord  Parker  of 
Waddington  in  Tampline  case  drew  attention  to 
the  difficulties  attending  on  the  adaptation  of  tbe 
doctrine  ton  time  oharter  of  long  duration,  whioh 
all  mnst  recognise,  but  did  not  express  the 
opinion  tbat  it  was  inapplicable  to  tbe  charters 
as  sucb,  and  it  is  now  settled  that,  although  the 
doctrine  may  have  to  be  somewhat  specially 
applied,  time  charters  do  not  fall  outside  the  rule. 
SoottUk    Navigation   Company  v    Souter  and 
Admiral  Bkipping  Company   v.  Weidntr  and 
Hopkma  (both  reported  in  tbe  Court  of  Appeal, 

13  A*p-  Msr.  Law  Oas.  539;  115  L  T.  Rep  812L 

(191 7)  1  K.  B.  222),  Anglo  Northern  Trading 
Company  v.  Emlyn  Janet  and  Wxlliamt  (reported 

14  Asp.  Mar.  Law  Oas.  18;  116  L  T.  Rep. 
414;  (1917)  2  K.  B.  78;  and  on  appeal,  14 
Asp.  Mar.  Law  Oas.  242;   118  L»  T.  Rep.  196, 

(1918)  1  K.  B.  372),  Countet*  of  Warwick  Steam- 
thip   Company   v.  Le  Nicktl  Boeieii  Anon y me 
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(reported  idem),  and,  finally,  Metropolitan  Water 
Board  v.  Dick,  Ktrr,  and  Co.  {tup.)  are  the 
authorities  for  this. 

All  these  are  cases  of  delay  arising  oat  of  the 
exigencies  of  the  present  war,  and  the  length  of 
the  delay  was  especially  dwelt  on  by  Bailbache,  J. 
in  Anglo- Northern  Trading  Company  Limited 
t.  Emlyn  Jonee  and  Williams  (sup.)-  Io  the 
particular  circa  instances  of  Tamplin'e  case  the 
main  thing  to  be  considered  was  the  probable 
length  of  the  total  deprivation  of  the  use  of  the 
ohartered  ship  compared  with  the  unexpired 
doraticr.  of  the  charter  party,  and  I  agree  in  the 
importance  of  this  featare,  though  it  may  not  be 
the  main  and  oertainly  is  not  the  only  matter  to 
be  considered.  The  probabilities  as  to  the  length 
of  the  deprivation  and  not  the  certainty  arrived 
at  after  the  event  are  also  material.  The  question 
most  be  considered  at  the  trial  as  it  had  to  be 
considered  by  the  parties,  when  they  oame  to 
know  of  the  cause  and  the  probabilities  of  the 
delay  and  had  to  decide  what  to  do.  Oa  this  the 
judgments  in  the  above  cases  substantially  agree. 
Rights  ought  not  to  be  left  in  suspense  or  to  hang 
on  the  chances  of  subsequent  events.  The  con- 
tract binds  or  it  does  not  bind,  and  the  law  ooght 
to  be  that  the  parties  can  gather  their  fate  then 
and  there.  What  happens  afterwards  may  assist 
in  showing  what  tne  probabilities  really  were,  if 
they  bad  been  reasonably  forecasted,  but  when 
tbe  causes  of  frustration  have  operated  so  long 
or  under  such  circumstances  as  to  raise  a  pre- 
sumption  of  inordinate  delay,  tbe  time  has  arrived 
at  which  tbe  fate  of  tbe  contract  falls  to  be 
decided.  That  fate  is  dissolution  or  continuance, 
and,  if  tbe  charter  ought  be  held  to  be  dissolved, 
it  cannot  be  revived  without  a  new  contract. 
The  parties  are  free. 

Again,  it  does  not  seem  to  be  in  itself  a  matter 
of  crucial  importance  whether  the  performance  of 
the  charter  has  begun  or  not.  The  charter  in 
Jackion'e  case  (2  Asp.  Mar.  Law  Cas.  435  ;  31 
L.  T.  Rep.  789;  L  Rep.  10  C.  P.  125)  has  often 
been  wrorgly  referred  to  as  purely  executory 
{eg.,  per  Lord  Watson  in  Neleon  v.  Dahl{  4  Asp. 
Mar.  Law  Oaa.  372;  44  L.  T.  Rep.  381;  6  App. 
Cas  ,  at  p.  62),  but  the  ship  was  on  her  way  to 
load  and  bad  begun  the  chartered  voyage,  which 
did  not  begin  merely  at  the  port  of  loading.  Lord 
Blackburn  s  remarks  in  Oeipel  Smith  (  1  Asp. 
Mar.  Law  Gas.  268  ;  26  L.  T.  Rep.  361 ;  L.  Rep.  7 
Q.  B ,  at  p  413)  raited  a  doubt  which  was  also 
present  to  tbe  mind  of  Lord  Parker  of  Waddington 
in  Tamplin'e  case  (1916)  2  A.  0.,  p.  428),  but  I 
think  that  Beneaude  v  Thamee  and  Mtrtey  Marine 
Jnewanee  Company  (8  Asp.  Mar.  Law  Uas^lo; 
77  L.  T.  Rep.  282;  (1897)  A.  0.  609)  disposes 
of  it:  (see  Emhtrieoe  v.  8yd*ey  Beid  and  Co. 
(12  A-p.  Mar.  Law  Cat.  513;  111  L.  T.  Rep. 
291;  (1914)  3  K.  B  :45).  Of  course  it  may  be 
very  material  in  considering  tbe  prospect  of  delay 
to  know  whether  tbe  ship  is  light  or  loaded.  If 
loaded,  delay  is  likely  to  be  longer  and  more 
serious;  but,  on  the  ether  hand,  the  proepeot  of 
ultimate  fruition  from  the  adventure,  whioh  is  at 
any  rate  begun,  is  thus  increased.  The  present 
charter  I  treat  as  wholly  executory,  for  although 
the  charterers  bad  definitely  named  Hull  aa  the 
loading  port,  the  hiring  was  not  to  commence  till 
tbe  Quito  was  pi  teed  at  their  disposal  there,  which 
never  took  place.  The  theory  of  dissolution  of  a 
contract  by  the  frustration  of  its  commercial 


object  rests  on  an  implication,  whioh  arises  from 
the  presumed  oommon  intention  of  the  parties. 
"When  tbe  contract  makes  provision"  (that  is 
full  and  complete  provision,  so  intended)  '  for  a 
given  contingency  it  is  not  for  the  court  to  import 
into  the  contract  some  other  and  different  provi- 
sion for  the  same  contingency  called  by  a  different 
name":  (per  Bailhache,  J,  Admiral  Shipping 
Compiny  Limited  v.  Weidner,  Uopkine,  and  Co, 
(13  Asp  Mar.  Law  0a*.  246;  114  L  T.  Rep.  171 ; 
(1916)  I  K.  B,  at  p.  438).  This  ia  a  matter  of 
construction  according  to  the  usual  rule.  A 
contingency  may  be  provided  for,  butftiot  in  suoh 
terms  as  to  Bhow  that  the  provision  is  meant  to 
be  all  the  provision  for  it.  A  contingency  may 
be  provided  for  but  in  such  a  way  as  shows  that 
it  ia  provided  for  only  for  tbe  purpose  of  dealing 
with  one  of  its  effects  and  not  with  all.  In  the 
present  case  three  clauses  are  relied  on  as  express 
provisions  for  tbe  event  and  consequences  of  an 
Admiralty  requisition,  delaying  or  preventing  the 
placing  of  the  Quito  at  the  charterers'  disposal, 
Nob.  14,  26,  and  31.  When  the  Admiralty  reqai- 
sitioned  her  the  became  subject  to  a  restraint  of 
princes,  one  of  tbe  causes  mentioned  in  clause  1 4, 
whioh  says  "throughout  this  charter  losses  or 
damages,  whether  in  respect  of  goods  carried  or 
to  be  carried,  or  in  other  respects  arising  or  occa- 
sioned by  the  following  causes,  shall  be  absolutely 
excepted."  In  Ihe  first  place  I  think  this  claim 
is  not  for  " loss  or  damage"  within  that  clause, 
but  in  tbe  second  the  meaning  of  such  an  ordinary 
olause  of  exception  is  well  settled.  It  excuses 
breaches  of  the  contract  caused  by  matters  which 
fall  within  its  terms ;  it  suspends  the  liability  to 
pay  hire  without  finally  determining  it;  but  relief 
from  the  liability  to  pay  damages  or  hire  and 
complete  discbarge  from  farther  obligation  to  per- 
form the  contract  are  different  things.  "  Restraint 
of  princes  throughout  this  charter-party  always 
excepted  "  and  "  tbe  oontract  to  be  no  longer 
binding  if  a  restraint  of  princes  frustrates  its 
commercial  object"  are  neither,  in  my  opinion, 
mutually  inconsistent  clauses,  nor  •nob  that  the 
expression  of  the  first  intimates  an  intention  that 
restraint  of  princes  ia  not  to  be  dealt  with  further 
and  otherwise,  so  as  to  preclude  any  implication 
on  the  subject. 

The  same  may  be  said  of  clause  31.  It  means 
that,  if  tbe  Admiralty  Bhould  requisition  tbe  ship, 
the  chatter  may  be  forthwith  cancelled  by  the 
charterers,  without  waiting  to  see  or  having  to 
show  that  its  objeot  is  thereby  frustrated.  This 
is  a  separate  provision  from  that  which  tbe 
appellants  Beek  to  imply,  and  is  not  inconsistent 
with  it.  As  to  clause  26,  the  cancelling  clause,  I 
am  unable  to  accept  the  construction  of  it,  which 
makes  it  mean  that  after  tbe  30th  of  April,  and 
until  the  ship  ia  delivered  for  the  ohartered 
service,  however  long  tbe  interval  may  be,  tbe 
charterers  can  at  any  moment  spring  on  the  ship- 
owners a  cancellation  of  the  contract  and  osn 
hold  tbem  bound  so  long  as  they  choose  to  hold 
their  own  tongue?.  The  shipowners' option  given 
by  the  second  part  of  the  clause  was  expressly 
devised  to  prevent  a  much  less  arbitrary  use  of 
the  right  to  cancel,  and  I  cannot  believe  that  the 
clause,  if  understood  ss  the  respondents  read  it, 
could  ever  have  become  the  subjuct  of  a  eon- 
ssMstii  ad  idem.  After  all  it  is  a  stipulation  in 
the  charterers'  favour  and  cannot  be  given  so 
extreme  a  meaning,  unless  that  meaning  is  clearly 
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expressed.  The  parties  never  meant  thai  the 
shipowners  should  remain  indefinitely  at  the 
charterers'  mercy. 

The  principle  of  frustration  is  rendered  difficult 
by  some  uncertainty  as  to  the  teste  to  be  used. 
In  what  terms  ought  the  circumstances  to  be 
defined,  which  lead  to  the  dissolution  of  the  con- 
tract, and  who  is  to  apply  them,  the  judge  or  the 
joryP  There  has  been  an  unfortunate  diversity 
in  the  terms  used  in  different  cases.  The 
expression  "  frustrate  the  commercial  object  of 
the  contract"  is  taken  from  Jackson  v.  Union 
Marine  Insurance  Company  (*up.).  In  Poxutard  v. 
Fpiert  (34  L.  T.  Rep.  572  ;  1  Q  B.  Dir.,  at  p.  414) 
Blackburn,  J.  transferring  the  role  in  Jaekeon'e 
case  from  a  steamship  to  a  prima  donna,  sayB 
"  if  the  delay  is  so  great  as  to  go  to  the  root  of  the 
matter,  it  frees  the  charterers  from  the  obligation 
to  furnish  a  cargo."  In  Ben$audet  case  (tup.) 
Lord  Erher,  M.R.  speaks  of  delay  "  so  long  as  to 
rerder  the  adventure,  which  the  charter-party  was 
intended  to  cover,  absolutely  nugatory. '  In  the 
same  case  in  jour  Lordships'  House  each  noble 
and  learned  Lord  in  turn  employed  a  new  and 
different  expression  for  the  same  well- recognised 
thing.  Lord  Haiebury  speaks  of  an  "impossi- 
bility of  prosecuting;  the  voyage  within  the  time 
within  which  it  wan  necessary  to  prosecute  it " ; 
Lord  Watson  of  "  such  delay  in  the  prosecution 
of  the  voyage  as  entitled  the  charterers  to  deter- 
mine the  adventure"  (which,  surely  wrorjgly, 
treats  the  case  like  Mertty  Steel  Company  v. 
Naylor  as  a  oase  of  the  determination  of  a  con- 
tract depending  on  tbe  choice  of  one  party  instead 
of  resulting  automatically  from  the  event);  while 
Lard  Herechell  says  "so  that  tbe  adventure 
cannot  be  completed  within  the  time  contem- 
plated," which  would  make  mere  unexpected  delay 
sufficient.  In  Bueh  v.  Poit  of  Whitehaven  Trntteet 

i Hudson  on  Building  Contracts  II,  122)  Lord 
jindley,  then  a  member  of  the  Court  of  Appeal, 
relies  on  "  delay  so  great  as  not  to  be  fairly  within 
the  terms  of  the  contraot  at  all ;  that  is  to  say,  that 
tbe  delay  was  so  great  that  tbe  contract  cannot 
apply  to  the  state  of  things,  to  whioh  the  con- 
tractor and  the  defendants  had  imagined  it  did." 
It  would  not  be  difficult  to  find  other  passages  in 
more  recent  cases  where  the  events  which  oause 
dissolution  of  the  contraot  are  diversely  described. 
M  An  interruption  may  be  so  long  as  to  destroy  the 
identity  of  the  work  or  servioe,  when  resumed, 
with  tbe  work  or  servioe  when  interrupted  "  (per 
Lord  Dunedin  (1918)  A.  0,  at  p.  129).  "An 
interruption  so  great  and  long  as  to  make  it 
unreasonable  to  require  the  parties  to  go  on  "  is 
Loid  Atkinson's  phrase  (ibidem,  p.  131).  The 
fact  that  delay  occurs,  tbe  duration  of  which  at 
tbe  ontset  is  uncertain,  obviously  is  not  enough 
to  dissolve  tbe  contract  (Braemovnt  Sttamehip 
Company  v.  Weir,  11  Asp.  Har.  Law  Cas.  345 ; 
102  L.  T.  Rep  73 ;  15  Com.  Cas.  101).  For  the 
time  being  the  performance  of  the  contract  mu&t 
have  become  altogether  impossible,  for  the  con- 
scqotnoa  is  dissolution  of  tbe  contraot  altogether, 
ahd  in  this  I  agree  with  what  Bailhache,  J.  sajs 
in  Emlyn  Joneee  case  (sup,). 

Delay  even  of  considerable  length  and  of  wholly 
uncertain  duration  is  an  incident  of  maritime 
adventure  whioh  is  clearly  within  the  contempla- 
tion of  the  parties,  snob  as  delay  caused  by  ice  or 
neaping,  so  mnoh  so  as  to  be  often  the  subject  of 
express  provision.  Delays  such  as  these  may 
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very  seriously  affect  tbe  commercial  object  of  the 
adventure  for  the  ship's  ei  pen  bee  and  overhead 
obarges  are  rnnning  on,  and,  even  with  the  benefit 
of  protecting  and  indemnity  olub  policies,  the 
margin  of  profit  is  quickly  run  off.  None  the 
less  this  is  not  frustration  ;  the  delay  is  ordinary 
in  character,  and  in  most  cases  the  charterer  is 
getting  tbe  use  of  the  chartered  ship,  even  though 
it  is  unprofitable  to  him.  I  think,  also,  that  the 
doctrine  is  one  whioh  onght  not  to  be  extended, 
though  to  cases  that  really  fall  within  tbe  decided 
rule  it  must  be  applied  as  a  matter  of  course  even 
under  novel  circumstances.  The  matter  is  the 
more  important  because  of  the  part  which  a 
jury  may  be  called  on  to  play  in  deciding  tbe 
question.  Ultimately  the  frustration  of  an  adven- 
ture depends  on  the  facta  of  each  case,  but  it  is 
no  easy  matter  so  to  direct  a  jury  as  that  they 
will  neither  ask  themselves  what  tbe  actual 
parties  thought  of  at  the  date  of  the  contract, 
nor  dispose  of  the  oase  by  saying  that  it  would  be 
unreasonable  to  find  a  verdict  for  the  olaimant, 
nor  be  governed  only  by  their  action  of  what 
is  fair  between  man  and  man  nor  be  left  in 
impenetrable  doubt  as  to  what  the  legal  direction 
means. 

Lord  Wateon  says,  in  Nehon  v.  Dahl 
(4  Asp.  Mar.  Law  Cas.  392  ;  41  L.  T.  Rep. 
381 ;  6  App.  Cas ,  at  p.  59),  that  "  there  may 
be  many  possibilities  within  the  contempla- 
tion of  the  contract  of  charter-party  which 
were  not  actually  present  to  the  minds  of  the 
parties  at  tbe  time  of  making  it,  and  when 
one  or  other  of  these  possibilities  becomes  a  fact 
the  meaning  of  tbe  contract  must  be  taken  to  be 
not  what  tbe  parties  did  intend  (for  they  had 
neither  thought  nor  intention  regarding  it),  but 
that  which  the  parties  as  fair  and  reasonable  men 
wonld  presumably  have  agreed  upon  if,  having 
such  possibility  in  view,  they  had  made  express 
provision  as  to  their  several  rights  and  iabili- 
ties  in  the  event  of  its  occurrence."  This 
is  sn  authoritative  explanation  of  the  legal 
theory  on  which  the  doctrine  rests,  br.t  to  use 
it  as  a  direction  to  a  jury  is  to  tell  them 
to  do  as  they  like.  Tbe  phrase  "goes  to  the 
root  of  the  contraot,"  like  most  metaphors, 
is  not  nearly  SO  dear  as  it  seems.  In  Jackton't 
case  (tup.)  the  jury  was  asked  "  whether  the  time 
necessary  for  getting  the  ship  off  and  repairing 
her  so  aa  to  be  a  cargo  carrying  ship  was  so  long 
as  to  put  an  end  in  a  commercial  sense  to  the 
commercial  speculation  entered  upon  by  tbe 
shipowner  and  tbe  charterers"  and  in  Buth  v. 
Whitehaven  Trueteet  (sap.)  whether  "the 
conditions  of  the  contraot  were  so  completely 
changed  in  consequence  of  the  defendant's 
inability  to  hand  over  the  site  of  tbe  work,  as 
required,  as  to  make  the  special  provisions  of  the 
contract  inapplicable."  The  danger  in  each  case 
so  put  is  that  the  jury  will  think  that  the  contract 
I  is  as  wax  in  tbeir  hands.  A .  T.  Lawrence,  J. 
puts  the  matter  very  usefully  thus  in  Souter'i 
case  (13  Asp  Mir.  Law  Cas.  539;  115  L.  T. 
Rep.  812;  (1917)  1  K.  B.,  at  p.  249):  "No 
such  condition  should  be  implied  when  it  is 
possible  to  hold  that  reasonable  men  could  have 
contemplated  the  circumstances  as  they  exist  and 
yet  have  entered  into  the  bargain  txpreeaed  in  the 
document."  For  my  own  part  1  incline  to  prefer 
the  expression  already  quoted  from  my  noble  and 
learned  friend  Lord  Dunedio,  and  substantially 
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adopted  by  Sorutton,  L.J.  ill  the  Goart  of 
Appeal. 

Applying  these  considerations  I  am  of  opinion 
that  the  requisitioning  of  the  Quito  destroyed  the 
identity  of  the  chartered  service  and  made  the 
charter  aa  a  matter  of  business  a  totally 
different  thing.  It  hong  up  the  performance  for 
a  time,  which  was  wholly  indefinite  and  probably 
long.  The  return  of  the  ship  depended  on 
considerations  bejond  the  ken  or  control  of  either 
party.  Both  thought  its  result  was  to  terminate 
their  contractual  relation,  and,  as  they  must  have 
known  mnoh  more  about  it  than  I  do,  there  it  no 
reason  why  I  shonld  not  think  to  too.  I  thou  Id 
allow  the  appeal. 

Lord  Wbbmbuby— I  am  unable  to  find  in  the 
Charter-party  the  contractual  year  from  April  to 
April  which  Sorutton,  LJ.  found,  and  which 
forms  the  basis  of  bis  judgment.  The  contract, 
I  think,  was  a  follows The  owners  agreed  to  let 
and  the  charterers  to  hire  the  steamer  for  twelve 
months,  to  commence  at  a  date  not  fixed  so  far 
aa  clause  1  is  concerned,  except  that  it  was  to  be 
the  date  when  she  was  placed  at  the  disposal  of 
the  charterers  at  a  ooal  port  as  ordered  by  them. 
The  effeot  of  art.  26  is  that  that  date  may  be  any 
date  not  before  the  1st  April,  subject  to  the  right 
of  the  charterers  to  refuse  her  and  to  cancel  the 
charter  if  she  is  tendered  after  the  30th  April. 
Daring  a  reasonable  time  the  owners  owed  to  the 
charterers  the  contractual  duty  of  tendering  the 
vessel.  If  they  were  for  reasons  beyond  their 
conti  ol  unable  to  tender  her  within  a  reasonable 
time,  tbeir  contractual  doty  in  this  respect  I 
think  would  ceaae.  Daring  May  and  Jane  no 
doubt  they  owed  this  duty.  It  does  not  follow 
that  they  owed  it  in  September.  The  question  to 
be  answered,  I  think,  is  this :  Did  this  contractual 
duty  still  rest  upon  the  owners  in  September  P 

As  regards  olause  31,  it  seems  to  me  that  the 
words  "during  this  charter"  mean  "  during  the 
subsistence  ot  this  contract"  and  not  "during 
the  time  the  vessel  is  employed  under  this 
contract" — but  nothing  tarns  upon  the  article, 
for  even  if  the  facts  would  have  justified  the 
charterers  in  cancelling  the  charter  by  reason 
of  the  commandeeting  of  the  vessel  they  did  sot 
exercise  their  option  in  this  respect 

The  principle  of  Jackson  v.  Union  Matt** 
Inturance  Company  (tup.)  as  reviewed  in  Horloek 
v.  Beat  (tup.)  and  Tamplin  v.  Anglo  •  M twiean, 
Ac,  Company  (tup.)  I  understand  to  be  that 
there  may,  under  the  circumstances  of  any  par- 
ticular case,  be  added  to  a  contract  by  implication 
—so  long  as  the  addition  is  not  inconsistent  with 
any  expressed  term  of  the  contract— a  term  that 
a  delay  for  which  neither  party  is  responsible  so 
great  and  so  long  as  to  make  it  unreasonable  to 
require  the  contracting  parties  to  go  on  with  an 
adventure  shall  entitle  either  of  them,  at  least 
while  the  contract  is  txecutory,  to  consider  it  aa 
at  an  end-  If  in  the  present  case  such  a  delay 
had  occurred,  the  owners  were  entitled  to  consider 
the  whole  contract,  inoluding  olause  26,  as  at  an 
end,  and  in  snob  oase  their  contractual  duty 
under  clause  26  to  tender  the  vessel  no  longer 
existed. 

1  doubt  whether  down  to  the  9th  June,  when 
the  correspondence  between  the  parties  fell  into 
silence  the  owners'  duty  in  this  respect  had 
lapsed.  The  interview  of  the  14th  Msy  and  the 
later  of  the  17th  May  no  doubt  suppott  an  I 


inference  that  the  charterers' view  was  that  a 
delay  of  more  than  three  months  from  that  date 
would  so  affect  the  adventure  that  they  would  not 
be  bound.  However  thia  may  hi,  the  facte  are 
that  the  parties  were  not  able  to  obtain  the  release 
of  the  vessel  at  that  time,  and  the  matter  drops 
into  silence  until  the  3rd  September.  Was  the 
owner  still  bound  to  tender  the  vessel  at  that  date  P 
Or  if  the  contract  had  not  given  the  oharttrers 
an  option  to  cancel  could  the  owners  have  com- 
pelled them  to  take  her  at  that  dateP  I  think 
not 

A  term  cannot  bo  implied  which  is  incon- 
sistent with  an  express  term  of  the  contract 
but  it  is  no  objeotion  that  it  enlarges  or 
adds  to  the  express  terms;  every  implied  term 
does  that.  The  express  terms  of  this  contract, 
relevant  in  this  respect  are  only  arts.  26  and  3L 
They  are  terms  which  entitle  the  charterers  to 
cancel  in  certain  events.  There  is  no  incon- 
sistency in  au  implied  term  which  entitles  either 
party  to  treat  the  contract  aa  at  an  end  if  the 
date  of  commencement  of  the  contractual  year  is 
by  reasons  beyond  their  control  postponed  beyond 
a  reasonable  time.  Upon  the  question  of  fact  I 
agree  that  before  September  that  reasonable  time 
had  expired,  and  there  no  longer  rested  upon  the 
owners  the  contractual  duty  to  tender  her.  This, 
I  think,  is  what  Sorutton,  L.J.  intended  by  his 
judgment  to  oonvey — and  if  so  understood  I 
agree  with  him.   The  appeal,  I  think,  succeeds. 

Appeal  allowed  with  costs. 

Solicitors  for  the  appellant*,  Eolman,  Fenviek, 
and  Wilkin. 

Solicitors  for  the  respondents,  William  C. 
and  " 
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Tuesday,  Oct.  16,  1918. 
(Present:   The  Bight  Hons.  Lords  Soubbb, 
Pabmoob,  Wbbhbubt,  Sir  William  Pick- 
ford,  and  Sir  Abthub  Channbll) 

Pabt  bx  Oaboo  Thb  Abtilla  abd  othbb 
Steamships.  (*) 

ob  appbal  pboat  thb  admibaltt  division, 

BMOLABD,  IV  PB1ZB 

Prize  Court — Practice— Claim  struck  out — Condem- 
nation— Final  or  interkeutory  order — Bight  of 
appeal— Naval  Prize  Act  1864  (27  db  28  VicL 

c  25),  ».  6. 

By  sect.  5  of  ike  Naval  Prit*.  et  1864  "An  appeal 
shall  lie  to  Her  Majesty  in  Council  from  any  order 
or  decree  of  a  Prize  Court,  as  of  right  in  case  of  m 
final  decree,  and  in  other  cases  with  the  have  of 
the  court  making  the  vrdtr  or  decree." 

The  claim  of  certain  claimants  in  the  Prize  Court 
uku  struct  out  on  the  ground  that  they  had  failed 
within  the  time  prescribed  to  comply  with  an  order 
for  discovery,  and  the  goods  were  thereupon  con- 
demned as  prize.  The  order  as  finilly  drawn 
up  ttated  both  the  striking  out  of  the  claim  and 
the  condemnation  of  the  gooJs.    The  claimants 
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Hdd,  (\)tkai  the  order  sinking  out  tMe  claim  teas 
%ot  a  final  order  when  made  and  did  not  become 
so  by  reason  of  what  had  happened  ;  and  (2)  that 
Ike  claimants  could  not  appeal  from  the  order  con- 
demning the  goods  because  at  the  time  it  tool  mad' 
they  had  been  dismissed  from  the  proceedings. 
Petition  to  admit  appeals  from  an  order  of  tbt 
President  of  tbe  Prize  Court  in  this  case. 

In  April  and  Hay  1915  writ*  were  issued  claim • 
ing  tbe  condemnation  of  goods  consigned  in  tbe 
Antilla  and  nine  other  Swedish  steamships.  Tbe 
petitioners  appeared  and  made  claims  to  the 
goods 

Orders  for  disoovery  of  documents  on  tbe 
form  in  Thm  Coneul  Covjl'ton  (Cargo  tu)  (14  Asp. 
Mar.  Law  Oae.  66;  116  kL.  T.  Rep.  674;  (1917) 
A  0.  650)  weie  made.  Tbe  petitioners  failed 
to  comply  with  these  orders.  On  the  13th  Hay 
1918  tbe  President  (8ir  Simuel  Evans),  on  tbe 
application  of  the  Grown,  strook  ont  the  claims 
to  the  goods  on  tbe  groond  that  the  order  for 
disoorery  bad  not  been  complied  with.  It  was 
thereupon  submitted  for  the  Crown  that  as 
there  were  then  no  claimants  before  tbe  ooort, 
and  aa  six  months  bad  elapsed  since  tbe  write 
had  been  issued,  the  good*  should  be  eon* 
demoed  as  good  and  lawful  prize  in  accordance 
with  Order  XV.,  r.  7.  Tbe  President  made  tbe 
order  as  asked,  and  refused  applications  by  the 
petitioners  for  leave  to  enter  appeals  against  bis 
orders,  expressing  tbe  opinion  that  tbe  petitioners 
bad  no  locus  standi  because  their  right  as 
litigants  in  tbe  proceedings  fell  with  the  order 
which  dismissed  tbem  therefrom. 

Sir  ErU  Richards,  KG.  and  Balloch  for  the 
claimants  —The  question  here  is  whether  tbe 
President's  order  was  final.  It  disposed  of  the 
olaimanta'  rights  to  the  goods  adversely  to  them 
once  and  for  all  so  long  as  it  stands,  and  in  effect 
nothing  could  be  more  final  than  that  The  order, 
therefore  falls  within  sect.  6  of  the  Naval  Prize 
Aot  1864,  and  the  appellants  have  a  right  of  appeal 
snbioot  only  to  oomplianoe  with  the  condition  as 
to  the  amount  of  security  to  be  fixed  by  the  board. 
The  claimants  desired  to  appeal  in  order  to  give 
evidence  that  there  bad  been  sufficient  discovery 
to  comply  with  the  order. 

Sir  Gordon  Hewart  (S.-G.),  B,  A.  Wright,  E.G. 
and  Burrows.— The  order  for  disoovery  was  cer- 
tainly an  interlocutory  order.  Tbe  claimants 
now  say  that  they  do  not  admit  that  it  wae  not 
complied  with  by  them.  The  President  decided 
that  point  against  them,  and  on  that  ground 
struck  out  tbe  olaim.  Subsequent  disobedience 
to  an  interlocutory  order  cannot  change  its 
oharacter  and  so  give  a  right  of  appeal  to  tbe 
party  in  default  by  turning  a  mere  order  of  pro* 
oedure  into  a  final  order. 

The  opinion  of  the  board  wae  delivered  by 

Lord  Sumnsk.— In  this  case  the  late  President 
condemned  certain  cargo  on  board  of  a  number 
of  vessels,  of  which  tbe  Antilla  in  the  first.  The 
appellants  Peder  Melin  and  Co.  were  claimants 
to  a  portion  of  the  goods  and  they  now  appeal,  or 
desire  to  appeal,  to  Hie  Majesty  in  Council 
against  the  condemnation  and  also  against  an 
order,  whiob  was  made  by  tbe  learned  President 
on  the  same  occasion,  dismissing  tbem  from  the 
proceedings  as  olaimanta  upon  tbe  ground  that 
they  had  not  complied  with  an  order  previously 
made  against  them  for  discovery.    The  form  in 
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whioh  the  learned  President's  order  was  finally 
drawn  up  stated,  first,  that  the  claimant*,  the 
now  appellants,  had  refused  to  obey  tbe  order  of 
the  court  for  discovery  of  documents,  and  that 
thereupon  the  olaim  of  the  said  claimants  was 
struck  out,  and  then  it  recited  that  tbe  President 
bad  further  considered  the  evidence,  and,  having 
heard  counsel  for  tbe  Crown,  condemned  tbe  cargo 
in  question. 

The  contention  of  the  appellants  is  that  under 
sect.  5  of  tbe  Naval  Prize  Aot  of  1864  an  appeal 
lies  to  His  Majesty  in  Council  from  that  order 
as  of  right,  as  being  a  final  decree,  but,  inasmuch 
as  tbe  President  upon  a  separate  application 
declined  to  make  any  order  witb  regard  to 
security  for  appeal  and  otherwise,  the  appellant* 
ask  that  their  Lordships  should  aopply  that 
deficiency.  It  is  plain  that  the  question  whether 
thie  appeal  is  competent  or  not,  in  any  shape  or 
form,  and  on  any  ground,  depends  upon  the 
answer  to  a  question,  which  arises  in  limine — 
namely,  whether  or  not  there  is  here  a  final 
decree  against  the  appellants,  from  which  they 
can  claim  under  sect.  5  to  appeal  aa  of  right, 
because  the  President  who  made  tbe  order  or 
decree,  whichever  it  be,  refused  to  grant  any 
leave  to  appeal. 

Their  Lordships  accordingly  have  taken  thie 
preliminary  question  now  in  order  to  save 
expense.  There  are  two  waye  of  looking  at  thie 
question  on  behalf  of  the  appellants.  One  ie 
that  tbe  order  that  was  made,  and  tbe  proceed- 
ings which  took  place,  ought  to  be  regarded  as 
one,  so  that,  although  the  appellants'  mouths 
were  olosed  at  the  beginning,  and  they  were  die- 
missed  from  the  proceedings  because  they  did  not 
give  difcsvery,  in  substance  their  rights  were 
finally  determined  at  tbe  end,  and  they  were  then 
entirely  barred  from  any  possibility  of  asserting 
their  claim  to  the  goodB.  It  is  said,  if  that  be  so, 
this  may  be  regarded  as  a  final  decree,  although 
in  form  it  began  by  dismissing  them,  and  then 
proceeded  to  dispose  of  the  case  technically  in 
their  absenoe.  The  other  way  of  putting  it  ie 
that  the  order,  whioh  in  the  more  limited  senst 
was  made  against  them,  that  their  claim  be  struck 
out,  wae  itself  a  final  decree  within  the  meaning 
of  sect.  6,  because  it  finally  disposed  of  their 
chance  of  being  heard,  and,  therefore,  of  their 
chance  of  success. 

The  board,  therefore,  has  simply  to  construe  a 
section  in  an  Aot  of  Parliament  and  to  do  so 
according  to  its  language,  neither  liberally  nor 
illiberally,  but  according  to  what  it  says,  and  the 
question  of  tbe  right*  of  neutrals  and  poblio 
policy,  whioh  hae  been  alluded  to,  really  does  not 
arise. 

What,  then,  does  the  section  mean  P  To  begin 
with  there  ie  a  dear  distinction  drawn  between 
decrees,  and  particularly  final  decrees,  and  other 
cases— that  is  to  say,  mere  otders,  or  decrees 
whioh  are  not  final ;  and  unless  this  is  a  decree, 
and  a  final  decree,  then  upon  the  construction  of 
tbe  section  the  appeal  fails.  Now,  first,  the 
finality  is  clearly  something  which  is  a  property 
of  the  decree  when  made,  and  if  it  is  not  final 
when  made,  there  is  nothing  in  tbe  section  which 
enables  it  to  be  made  final  for  the  purposes  of  the 
Btatute  by  the  subsequent  conduct  of  tbe  party 
in  disobey  ing  it.  Secondly,  it  is  something  whioh. 
being  a  final  decree,  determines  tbe  issue  in  the 
cause  and  adjudicates  upon  the  rights  of  the 
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claimants  to  the  goocU  which  are  the  subject  of 
the  cause. 

To  interpret  this  Motion  in  snob  a  way  that 
the  claimants  could  tarn  that  which  was  in  itself 
a  mere  order  of  procedure  into  a  final  decree  by 
disregarding  it  would  be  construing  it  so  as  to 
defeat  the  section  and  not  to  enforce  it.  As 
to  the  other  point,  it  may  be  admitted  that  the 
matter  is  one  very  susceptible  of  argument,  bat 
their  Lordships  think  that  the  true  view  of  what 
passed  in  that  there  were  two  steps  taken  by  the 
court.  This  does  not  depend  on  the  fact  that  the 
two  steps  were  taken  at  a  short  interval  or  at  a 
long  interval  of  time,  bnt  on  the  nature  of  the 
steps  taken.  There  was,  first  of  all,  the  step 
taken  by  the  court  of  punitively  striking  ont  the 
claim,  so  that  the  claimants  could  no  longer  be 
heard,  and  then  the  subsequent  Btep  of  consider- 
ing the  cause  and  adjudicating  it  upon  the  merits, 
and  although  it  be  the  case  that  the  effect  of  the 
adjudication,  whioh  was  ultimately  arrived  at, 
was  to  bar  the  farther  ohanoe  of  the  claimants 
obtaining  the  goods,  apsrt  from  the  bar  imposed 
by  the  fact  that  the  appellants  were  silenced  by 
being  struok  out  of  the  case,  their  Lordships 
think  upon  the  true  view  that  they  cannot  be 
heard  to  question  on  appeal  a  final  decree  for 
condemnation,  which,  however  it  may  affect  their 
interests,  was  made  after  they  had  been  validly 
dismissed  from  the  proceedings  and  were  no 
longer  before  the  oourt. 

The  result,  therefore,  is  that  their  Lordships 
will  humbly  advise  His  Majesty  that  upon  the 
preliminary  point  the  appellants  fail  and  that 
any  appeal  would  be  incompetent.  The  petition 
will  be  dismissed  with  costs. 

Solicitors  for  the  appellants,  Kearssy,  Howes, 
and  Wilkinson. 

Solicitors  for  the  respondent,  Treasury  Solicitor. 


Oct.  16, 17,  and  Dee.  3, 1918. 

it:  The  Bight  Hons.  Lords  Somnbb, 
Pabmoor,  Wbbnbory,  Stbbndalb,  and  Sir 
Arthur  Obannbll.) 

Thb  Hbllio  Olav.  (a) 

Off   APPBAL  I  BOM    THB    ADMIRALTY  DIVISION 
Iff  PBIZB. 

Prize  Court  —  Cargo  —  Conditional  contraband — 
Neutral  port — Biu  of  lading — Delivery  to  shippers 
or  assign* — Onus — Failure  to  males  full  dis- 
closure—Declaration oj  London— Order  in  Council 
No.  2,  1914,  par.  1  (iii ). 

A  Danish  company  carried  on  business  in  fresh 
and  pickled  salmon  at  Copenhagen,  and  sold  in 
other  countries,  including  Germany,  where  they  had 
branch  establishments.  They  shipped  a  consign- 
ment of  talmon  from  New  York  to  Copenhagen 
under  a  bill  of  lading  for  delivery  to  themselves  or 
assigns,  there  being  under  las  terms  of  the  bill  of 
lading  no  consignee  as  distinct  from  the  consignors, 
who  had  the  control  of  the  goods.  At  tthe  lime  of 
the  shipment  the  salmon  had  not  been  declared  as 
goods  for  neutral  consumption,  nor  had  a  guarantee 
been  obtained  from  the  Danish  Merchant  Guild. 
The  gcods  wire  seized  as  prize,  and  ths  r  insured 

(•)  Beportcd  bj  W.  E.  Bud.  E*q 


value  paid  into  the  Prize  Court 
as  to  the  legality  of  the  seizure. 

Held,  that  the  appellants  to  whom  the  bills  of  lading 
mads  the  salmon  deliverable  were  not  "the  con 
signets  of  the  goods"  within  the  meaning  of 
par.  1  (iii.)  of  the  Order  in  Council  of  the 
29th  Oct.  1914,  and  that  the  order  appealed  from 
condemning  the  goods  was  right. 

The  Louisiana  (14  Asp.  Mar.  Law  Cos.  233  ;  118 
L.  T.  Rep,  274 ;  (1918)  A.  C,  461)  considered  and 
applied. 

Appbal  from  a  decree  of  the  President  (Sir 
Samuel  Evans)  condemning  a  consignment  of 
salmon  ex  steamship  BeUig  Olav  olaimed  by  the 
appellants. 

The  appellants  were  a  Danish  company  carry- 
ing on  business  at  Copenhagen  with  branches  in 
America,  though  they  bought  at  Berlin  and  at 
8oblutup,  near  Liibeck.  They  shipped  the 
salmon,  which  was  conditional  contraband,  on 
board  the  Bellig  Olav  at  New  Tork  under  a  bill 
of  lading  for  delivery  at  Copenhagen  to  them- 
selves or  assigns.  The  salmon  was  seized  at 
Kirkwall  and  a  writ  Usu.d  by  the  Procurator 
claiming  its  condemnation. 

The  President  found  that  the  destination  of 
the  goods  was  the  appellants'  business  bouse  at 
Berlin  or  Sohlutup,  snd  he  held  the  basis  of 
•apply  to  be  enemy.  Assuming  therefore  that 
the  flood  b  were 

not  consigned  "to  order,"  they  weie 
for  named  consignees  in  territory  belonging  to 
the  enemy,  and  therefore  within  par.  1  (iii )  of  the 
O/dtr  in  Ooonoil  of  the  29th  Oct.  1914. 

Balloch  and  he  Qmsne  for  the  appellants  — 
The  salmon  was  not  consigned  "to  order,"  for 
the  bill  of  lading  was  for  delivery  to  the  appel- 
lants' Copenhagen  bran  oh.  The  consignees  were 
named,  and  they  were  not  consignees  in  enemy 
territory,  nor  were  tbey  merely  agents  for  the 
enemy.  The  case  is  therefore  distinguishable 
from  The  Louuitna  (14  Asp.  Mar.  Law  Cas.  233; 
118  L.  T.  Eep.  274;  (1918)  A.  C.  461)  and  Ths 
Kim{13  Asp.  Mar.  Law  Cas.  178;  113  L  T.  Rep. 
1064;  (1915)  P.  215;  on  appeal,  14  Asp.  Mir.  Liw 
Cas.  65;  115  L.  T.  Eep.  577).  (Pratt'e  Story, 
pp.  45,  46,  was  also  referred  to.] 

R.  A.  Wright,  K.O.  (Sir  Frederick  Smtt*(A.-G.) 
with  bim)  for  the  Crown.— The  case  is  covered 
by  the  decision  in  Ths  Louisiana  (sup.).  The 
shippers  had  the  entire  oontrol  of  the  disposal  of 
the  goods,  and  the  consignment  was  therefore 
one  "  to  order."  The  words  in  par.  1  (-ii.)  of  the 
Order  in  Council  of  the  29th  Oot  1914.  "the  ocn- 
lignee  of  the  goods,"  have  been  held  by  thie 
board  to  mean  some  person  "  other  than  the  con- 
signor to  whom  the  consignor  parts  with  the  real 
control  of  the  goods";  and  here  the  bill  of 
lading  did  not  name  a  consignee  other  than  the 
consignor.  The  onus  of  proof  is  therefore  not  on 
the  Crowe. 

The  oonsidered  opinion  of  the  board  was 
delivered  by 

Lord  Pabmoob. — The  app«llanta  are  a  Danish 
oompany  carrying  on  business  at  Copenhagen  in 
fresh  and  pickled  salmon.  They  have  branches  in 
America  which,  in  the  ordinary  course  of  business, 
buy  the  salmon  direct  from  the  fisheries.  It  is 
only  intxoeptioual  canes  that  tbey  boy  from  other 
firms.  The  salmon  is  sent  to  New  fork  and 
shipped  thence  to  Copenhagen,  for  sale  mainly  in 
Denmark,  but  also  in  other  countries,  including 
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Germany.  Id  Germany  the  sales  were  generally, 
though  not  entirely,  nude  through  branches  of 
the  appellants'  firm  in  Berlin  and  Sohlatap,  near 
Lubeck.  The  branch]  in  Berlin  was  established 
in  1907*  The  last  lot  of  salmon,  comprising 
eight  barrels,  was  sent  to  Berlin  on  the  I9ih  Jan. 
1916.  The  branch  at  Sahlutup,  near  Lubeck,  waa 
established  in  1909.  The  last  lot  of  aalmon, 
comprising  eight  barrel b,  was  sent  to  Schlutup  on 
the  19th  Deo.  1915.  The  appellants  on  the 
22nd  Dec  1915  wired  to  Hansen,  their  repre- 
sentative at  Seattle,  to  ship  a  oarload  of 
Columbia  River  aalmon,  and,  on  the  8th  Jan. 
1916,  sentj  a  further  message,  to  ask  whether 
the  aalmon  had  been  shipped.  On  the  2 1st  Jan. 
1916  they  sent  a  wireless  message  in  the 
name  of  Rollo  Export  Company  to  Tyee  Fisheries, 
asking  whether  the  Colombia  River  and  Alaska 
salmon  had  been  shipped,  and  received  a  reply 
that  it  had  been  shipped  by  steamer  on  the 
3rd  Feb.  It  is  clear,  therefore,  that,  when  the 
first  message  waa  sent  in  reference  to  the  ship- 
ment of  the  salmon  in  question,  the  last  lot  of 
salmon  had  only  two  days  previously  been  sent 
to  Schlutup,  and  that  the  last  lot  of  aalmon  was 
not  sent  to  Berlin  until  nearly  a  month  later. 

A  consignment  of  fifty -two  tierces  of  piokled 
salmon  for  refrigerator  was  shipped  on  the  steam- 
ship Hellig  Olav,  to  be  carried  under  the  terms  of 
a  bill  of  lading  dated  the  4th  Feb.  1916.  The 
appellants  were  the  shippers  and  consignors,  and 
the  goods  were  to  ba  delivered  at  Copenhagen  to 
the  appellants  or  their  asfignB.  Under  the  term?, 
therefore,  of  the  bill  of  lading  there  was  no  con- 
signee as  distinct  from  the  consignor,  the  oontrol 
of  the  goods  remained  at  the  disposal  of  the 
shipper  and  consignor,  and  there  was  no  indepen- 
dent outside  interest  in  any  other  perty.  In 
effect  the  bill  of  lading  lei t  the  disposal  of  the 
goods  at  the  order  of  the  consignors,  and  the 
ultimate  destination  in  their  discretion.  At  the 
time  of  shipment  the  tierces  of  salmon  had  not 
been  declared  as  goods  for  neutral  consumption, 
and  no  guarantee  had  been  obtained  from  the 
Danish  Merchant  Guild. 

The  steamship  Hellig  Olav  called  at  Kirkwall 
on  or  about  the  15th  Feb.  1916,  when  the  tierces 
of  salmon  were  ordered  to  be  detained,  but 
allowed  to  proceed  upon  an  undertaking  given  to 
His  Majesty's  Govern  men  t  to  store  the  goods  in 
Copenhagen  until  the  close  of  the  present  war,  or 
to  return  them  to  England  for  the  purpose  of 
Prize  proceedings  It  was  not  until  they  bad 
become  aware  that  the  seizure  bad  been  made 
that  the  appellants  obtained  a  guarantee  in  the 
usual  form  from  the  Merchants  Guild  of  Copen 
hagen.  A  correspondence  folL  wed  between  the 
appellants  and  the  British  Legation  at  Copen- 
hagen and  the  British  Foreign  Offioe,  and.fiaally, 
on  the  25th  Nor.  1916  the  sum  of  20191 ,  repre- 
senting the  insured  value  of  tbetieroes  of  salmon, 
was  paid  into  the  Prize  Court  for  the  purpose  of 
obtaining  a  judicial  decision  on  the  legality  of  the 
seizure.  Evidence  was  filed  on  behalf  of  the 
claimants,  but  the  respondent,  the  Procurator- 
General,  filed  no  evidence,  relying  on  the 
admissions  contained  in,  and  deductions  to  be 
drawn  from,  the  appellauU'  affidavit  and  docu- 
ments and  the  correspondence  between  the  appel- 
lants and  the  Procurator- General,  the  British 
Legation  at  Copenhagen,  and  the  British  Foreign 
Office.   Tbe  case  was  heard  by  the  learned 


President,  who,  on  the  23rd  Feb.  1917,  pronounced 
the  tierces  of  6altnon  to  be  contraband  of  war 
liable  to  confiscation,  and  he  condemned  the  BAtna 
for  the  sum  of  2019/.  then  in  court.  It  was  argued 
on  behalf  of  the  appellants  that  it  was  not 
oompetent  for  the  Prize  Court  to  condemn  the 
goods  for  the  sum  of  2019/.  in  place  of  the  con- 
demnation of  the  good*  themselves.  Their 
Lordships  are  of  opinion  that,  having  regard 
to  the  terms  of  the  agreement  made  on  the  25  h 
Nov.  1916,  namely,  that  the  sum  of  £2,019  should 
be  disposed  of  in  accordance  with  tbe  order 
of  the  Prize  Court,  this  objection  cannot  be 
maintained. 

The  main  argument  urged  on  behalf  of  the 
appellants  was  that  tbe  doctrine  of  continuous 
voyage  did  not  apply,  and  that  the  shipment  of 
salmon  was  not  within  the  terms  of  the  modifi- 
cation contained  in  par.  1  (iii.)  of  the  Declaration 
of  London  Order  in  Cjuncil  No.  2,  19  U.  This 
modification  provides  that:  "Notwithstanding 
the  provisions  of  Art.  35  of  the  said  Declaration, 
conditional  contraband  shall  be  liable  to  capture 
on  board  a  vessel  bound  for  a  neutral  port  if  the 
goods  are  consigned  4  to  order,'  or  if  the  ship's 
papers  do  not  snow  who  is  the  consignee  of  the 
goods,  or  if  they  show  a  oonsignee  of  tbe  goods 
in   territory  belonging  to  or  occupied  by  the 
enemy."   The  construction  of  this  modification 
was  considered  in  the  case  of   The  Louisiana 
{tup.),  and  the  judgment  of  their  Lordships 
covers  the  present  case.   The  question  arose,  in 
that  case,  whether  the  ship's  papers  show  who 
is  the  consignee  of  the  goods,  if  the  shipper 
retains  control,  and  can  alter  the  destination  of 
the  goods  aocurding  to  his  interest,  and  at  his 
own  discretion.  It  was  pointed  out  that  under 
these  conditions  tbe  shipper  would  retain  as 
full  oontrol  of  the   goods   as   if   the  con- 
signment  bad  been  to  order,  and  that  conditional 
contraband  could  be  supplied  to  the  enemy 
Government,  thioagh  neutral  ports,  aa  freely  as 
if  art  35  of  the  Declaration  of  London  had  been 
adopted  without  modification.    The  judgment 
proceeds:  "In  their  Lordships'  opinion  the  words 
4  the  oonsignee  of  the  goods,'  must  mean  some 
person  other  than  the  oonaignor  to  whom  the 
consignor  parts  with  the  real  oontrol  of  the  goods." 
In  tbe  present  case  there  is  no  person  other  than 
the  consignor  to  whom  the  consignor  parte  with 
the  reel  oontrol  of  the  goods,  and  it  follows  that 
tbe  tierces  of  salmon  are  liable  to  capture  as  con- 
ditional contraband,  although  on  board  a  vessel 
bound  for  a  neutral  port.   It  is  not  neoeatary  to 
consider  the  further  provisions  of  par.  1  (iii ),  but 
their  Lordships  do  not  desire  to  throw  any  doubt 
on  the  finding  of  the  President  that  tbe  ship's 
papers  did  show  a  consignee  of  the  goods  in 
territory  belonging  to  or  occupied  by  the  enemy. 
Tbe  next  modification  (iv.)  provides :  "  That  in  the 
cases  covered  by  the  preceding  par.  (iii.)  it  shall  lie 
upon  tbe  owners  of  the  goods  to  prove  that  their 
destination  was  innooent"    The  effect  of  this 
provision  is  that  in  cases  covered  by  par.  (iii ) 
the  neutral  trader  has  brought  himself  under 
suspicion,  and  that  it  is  incumbent  upon  bim 
to  displace  ench  suspicion  by  sufficient  proof  of 
the  innoceooy  of  tbe  destination  of  the  goods 
which  have  been  seized.   Tbe  question  there- 
fore arises  whether  tbe  appellants  have  dis- 
charged tbe  obligation  which  this  provision 
throw,  upon  them.    At  tbe  date  of  shipment, 
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the  tierces  of  salmon  had  not  been  declared 
a*  goods  for  neutral  consumption,  and  no 
g  larantee  bad  been  obtained  from  tbe  Danish 
Merchant  Gelid.  This  omuaion  ia  in  iteelf  a 
gronnd  for  grave  auspioion.  Their  Lordnhips  are 
not  satisfied  that  aoj  sufficient  explanation  baa 
been  given  consiatent  with  the  innocency  of  the 
deatination  of  tbe  tierces  of  talmon.  There 
appsars  to  be  no  valid  reaaon  why  this  declare- 
tion  ahoald  not  hare  been  made  and  tbe 
guarantee  given  id  the  neaal  ooarae  of  baaineaa. 
On  the  other  hand,  the  appellanta  had 
undoubted!?  an  inducement  to  endeavour  to 
import  aalm on  whiob  oould  be  aent  forward  to 
Berlin  or  Sohlutop  without  tbe  riak  that  they 
would  be  placed  on  the  black  list.  When  the  firat 
mo  usage  was  aent  to  Hanaen  at  Seattle  to  ahip  a 
carload  of  Columbia  River  aalmon,  tbe  leak  lot 
of  aalmon  had  not  been  aent  to  Per  lis,  and  tbe 
last  lot  had  only  been  aenr,  a  few  daya  earlier,  to 
Scblutnp.  There  ia  no  direct  evidence  when  the 
branchea  at  Berlin  and  Schlatap  were  actually 
oloeed,  and  the  inference  ia  that  they  bad  not 
been  oloaed  at  the  date  of  the  shipment  in  the 
Hellig  Olav.  At  one  time  the  appellants  were 
placed  on  tbe  black  lilt,  but  subsequently 
removed  on  the  explanation  tbat  the  aalmon  aent 
to  Germany  had  not  been  imported  subject  to 
declaration  or  guarantee.  Their  Lordships  fully 
accept  the  accuracy  of  the  explanation  given  by 
the  appellanta,  but  it  ahowa  the  existence  of  a 
busineaa  under  which  aalmon  waa  imported  for 
enemy  destination  when  not  aubject  to  tbe 
restrictions  which  a  declaration  and  guarantee 
would  impose.  Under  these  circumstances,  it 
was  clearly  the  duty  of  the  appellants  to  make  a 
full  and  free  disclosure  of  all  the  conditions  under 
which  they  were  carrying  on  their  business  as 
importers  of  salmon.  As  a  matter  of  fact,  tbe 
only  reference  to  Germany  in  the  firat  atatement 
made  by  the  appellants  ia  that,  for  a  abort  time 
after  the  war,  some  imported  goods  had  been 
sent  to  that  destination,  whereas  it  appears  on 
further  inquiry  and  in  the  second  report  of  tbe 
accountants  on  tbe  3rd  July  1916  that  eight 
barrels  of  salmon  had  been  aent  to  Schlu'up  on 
tbe  19th  Dec.  1915,  and  eight  barrels  to  Berlin 
so  late  as  the  19th  Jan.  1916.  Tbeir  Lordthips 
are  unable  to  oome  to  tbe  conclusion  that  the 
appellants  did  at  the  outset  make  a  full  disclosure 
of  all  tbe  relevant  factors  attiching  to  their  baai- 
neaa, and  it  Las  been  pointed  out  in  previous  cases 
tbat  it  is  incumbent  upon  neutral  traders  to  make 
such  a  disclosure  in  oases  where  the  liability  is 
upon  them  to  remove  elements  of  suspicion  which 
ttfTeut  tbe  deatination  of  tbe  aeized  cargo. 

Their  Lordships  therefore  find  that  in  tbe 
present  case  tbe  appellanta  have  not  discharged 
their  obligation  of  proving  tbat  tbe  deatination 
of  the  salmon  was  innocent.  Daring  the  hearing 
of  tbe  appeal  a  petition  was  presented  to  their 
Lordships  on  behalf  of  the  appellants  to  admit 
fresh  evidence  not  before  the  President  at  the 
nearing,  but  their  Lordships  were  unable  to 
entertain  this  petition  for  reasons  stated  during 
the  hearing  of  tbe  appeal.  The  appeal  moat  be 
dismissed  with  coats,  inoluding  the  coats  of 
the   petition  to  admit  fresh  evidenoe 


Tbeir 

Lordships  will  humbly  advise  His  Majesty 
accordingly. 

Solicitors:  for  tbe  appellants,  Botlerell  and 
Roche    for  the  Crown,  Treatury  8Aicitor. 


Oct.  17, 18,  and  Dec  13, 1918. 

:  The  Bight  Hons.  Lords  Sumwbb, 
Wmnburi,  Stbbndalb,  and  S.r  Arthur 
Chabxbll) 

Thi  Palm  Branch,  (a) 


FROM  THB  ADMIRALTY  DIVISION  (IK 
PRIZB),  BROLAND. 

Prize  court— Cargo — Niulral  goods  —  Seizure  — 

Ineurance — Loss  paid  by  German  underwriters. 
A  neutral  firm,  carrying  on  business  in  Ecuador ; 
claimed  a  quantity  of  cocoa  skipped  on  board  a 
British  steamship  for  delivery  at  Hamburg,  which 
had  been  seized  as  prize  at  Liverpool.  The  goods 
at  the  date  of  the  seizure  were  the  property  of  the 
claimints  and  were  insured  against  tear  risks  with 
underwriters  who  were  nearly  all  Germans.  The 

rot  the  Prize  Court  and 
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goods  were  sold  by  order  of 
after  payment  by  the  enemy  1 
total  loss  the  appellants  claimed  the 
sale. 

The  President  found  that  the  properly  had  passed  to 
the  under  joriterst  thit  the  appellants  wen  claiming 
as  trusttes  for  them,  and  he  disallowed  the  claim  and 
condemned  the  proceeds  of  the  sale  as  good  and 
lawful  prize. 

Hel  l,  that  the  claim  was  properly  disallowed  but 
without  deciding  that  tht  condemnation  was  wrong. 
With  the  const  nt  of  the  Crown  the  defence,  of  con- 
demnation wns  set  aside,  the  proceeds  of  the  goods 
to  remain  in  the  Prize  Court  until  further  order. 

Decision  of  the  Pri.e  Court  (13  Asp.  Mar,  Law 
Cos.  512;  115  L.  T.  Rep.  557;  (1916)  P.  230) 
varied  by  consent. 

Appbal  by  tbe  claimants  from  a  decree  of  tbe 
Prise  Court,  England,  reported  13  Asp.  Mar. 
Law  Can.  512  j  115  L.  T.  Rep.  557;  (1916)  P.  230) 
condemning  4000  bags  of  ooooa  on  board  tbe 
British  steamer  Palm  Branch  at  Liverpool  as 
belonging  to  enemies  and  liable  to  condemnation 
and  confiscation. 

MacKinnon,  K.O.  and  C.  B.  Dunlop  for  the 
appellants. 

Sir  Gordon  Hewrnt  (8.  G.)  and  Hubert  Hull, 
lor  the  Crown,  were  called  on  only  upon  the 
queation  whether  condemnation  was  properly 
decreed.  After  argument,  by  consent  on  behalf 
of  the  Crown  their  Lordships  set  aaide  the  decree 
for  condemnation,  the  proceeds  to  abide  further 
order. 

The  oonsndored  opinion  of  their  Lor  da  hips  was 
delivered  by 

Sir  Arthur  Ohabnbll.— Thii  appeal  raise s 
Boma  questions  of  prizi  law  and  practice  which 
appear  never  to  have  been  expressly  decided. 

Tbe  appellants  are  a  neutral  firm  or  com  pax  y 
carrying  on  business  in  Ecuador,  and  they 
claimed  4000  baga  of  cDCoa  which  were  seized  as 
prize  or  droits  of  the  Admiralty,  on  board  the 
British  ateamahip  Palm  Branch,  in  the  port  of 
Liverpool  on  the  18th  Sept.  19U.  and  were  alleged 
on  the  writ  to  be  enemy  property.  The  appellants 
had  ehipped  the  cocoa  at  Guayaquil  under  bills 
of  lading  which  made  it  deliverable  to  a  German 
firm,  Schlubach  Tbiemer  and  Co.,  of  Hamburg, 
but  it  was  proved  to  the  satisfaction  of  tbe  late 
President,  and  is  not  now  disputed  by  the  Crown, 
that  the  G-rman  firm  were  merely  agen  s  of  tbe 
'  appellants  for  sale  and  that  no  property  passed 
1  {a)  Reported  by  W.  B.  Bsia.  Raq..  R»rrtol«.«  Law. 
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to  them,  end  the  President  expressly  found  that 
the  goods  at  the  date  of  their  actual  seizors  at 
Liverpool  were  the  property  of  the  neutral 
claimant*.  The  German  agents  had,  however, 
insured  the  goods  against  war  risks  through  a 
German  insurance  agent  with  underwriters,  about 
97*  P"  cent  of  the  risk  being  underwritten  by 
Germans.  After  seizure  and  before  tbe  claim  of 
the  appellants  bad  been  filed  (whioh  was  not  done 
until  Oat.  1915)  tbe  German  underwriters  had 
paid  as  for  a  total  lost.  Tbe  cocoa  had  been  sold 
nnder  an  order  of  tbe  Prize  Court,  and  in  con  se- 
quence of  the  rise  in  price  caused  by  the  war  the 
proceeds  of  the  tale  largely  exceeded  tbe  sum  for 
which  the  cocoa  bad  been  insured.  A  desire  to 
get  this  profit  may  have  bad  something  to  do 
with  the  subsequent  course  of  procedure.  The 
underwriters  who  paid  claimed  from  the  assured 
tbe  property  in  tbe  goods,  and  considerable  corre 


took  place  which  is  set  out  in  tbe 
The  learned  President  tbooght  that  this 
ice  showed  that  the  appellants  had 
admitted  the  right  of  property  to  have  passed  to 
the  underwriters  who  had  paid,  and  that  they 
had  constituted  themselves  express  trustees  for 
underwriters  and  bad  made  the  claim  as 


being  indemnified  as  to 
of  the 


On  this  view  of  the  facts  the  question 
certainly  arose  whioh  the  learned  President  con- 
sidered it  necessary  to  deal  with — that  is  to  say, 
what  order  should  be  made  by  tbe  Prize  Court 
when  goods  which  w<  re  tbe  property  of  a  neutral 
when  seized  bad  become,  before  tbe  neutrala' 
c'aim  to  tbem  was  made,  the  property  of  an 
enemy.  He  based  hie  judgment  on  his  answer  to 
this  question.  It  appears  to  be  novel,  and  tbe  late 
learned  President  dealt  with  it,  in  the  way  in 
which  he  has  in  his  too  short  career  dealt  with 
other  novel  questions  of  Prize  law,  by  developing 
and  applying  to  new  facte  the  principles  to  be 
found  in  previously  well  established  law.  He 
referred  in  detail  to  the  ancient  forms  of  affidavits, 
claims,  and  interrogatories  directed  to  be  used  in 
the  Prize  Court  as  showing  that  the  court  always 
required  to  be  satisfied  before  ordering  goods  or 
their  proceeds  to  be  delivered  up  to  claimants 
that  no  enemy  bad  any  interest  in  tbem.  Tbe 
allowance  of  a  claim  is  obviously  followed  in 
ordinary  cases  by  an  order  for  delivery  up  of  tbe 
subject-matter  claimed,  Tbeir  Lordsbips  entirely 
agree  with  tbe  late  President  as  to  what  is  the 
right  rule  in  such  a  matter  and  do  not  desire 
to  add  anj thing  to  tbe  reasons  given  in  his 

Cment  on  this  point.  Tbe  decision  of  thia 
d  in  The  Print  Adalbert  (3  Asp.  Mar.  Law 
Oas.  307;  116  L.  T.  Rep.  802;  (1917)  A.  0.  586) 
as  to  the  290  barrels,  part  of  the  cargo  there  in 
dispute,  is  in  accordance  with  this  view  of  tbe 
rule.  On  tbe  view  of  the  facte  taken  by  the 
learned  President,  and  particularly  in  the  view 
that  the  claim  was  in  fact  made  by  the  appellants 
for  and  on  behalf  of  enemies,  it  became 
unnecessary  to  discuss  any  of  the  difficult 
qneatioca  which  would  commonly  arise  on  claims 
made  by  underwriters,  such  as  tbe  question 
whether  in  the  particular  oase  a  right  of  property 
had  passed  of  a  oharsoter  which  tbe  Prize  Court 
would  recognise,  or  merely  a  contractual  right 
which  it  would  not  recognise:  (see  Marine  Insur- 
ance Act  1908,  s.  63  ;  Thi  Ariel,  11  Moore  P.  0. 
119;  The  Miramiehi,  13  Asp  Mar.  Law  Cae.  21 ; 
112  L.  T.  Rep.  849;  (1915)  P.  71;  The  Odeua, 


13  Atp.  Mar.  Law  Cae.  27;  114  L.  T.  Rep.  10; 
(1916)  1  A.O.  145;  The  Parehim,  14  Asp.  Mar. 
Law  Cae.  196;  117  L.  T.  Rep.  738;  (1918)  A.  a 
157;  and  the  older  cat-e  referred  to  in  those 
cases). 

Tbeir  Lordships  agree  in  the  view  of  tbe  facta 
taken  by  tbe  learned  President,  exoept  so  far  as  it 
may  be  affected  by  bis  having  overlooked  the  fact 
that  a  small  percentage  of  the  underwriters  were 
not  enemies,  and  that  those  underwriters  bad  not 
paid.  This,  however,  haa  no  bearing  on  the  die- 
allowanoe  of  the  appellants'  claim,  at  it  was 
dearly  shown  that  the  olaim  was  in  fact  the  claim 
of  German  enemies.  This  seems  to  tbeir  Lord- 
ships, as  it  did  to  the  President,  to  bs  clear  ground 
for  disallowing  the  olaim.  The  fact  that  a  small 
portion  of  the  underwriting  was  by  neutral  or 
British  subject*  bad  been  mentioned  in  the  argu- 


ment below,  but  bad  not  been  seriously  pressed, 
being  of  coarse  somewhat  inconsistent  with,  and 
at  any  rale  not  supporting,  the  then  main  argu. 
mint  of  the  appellants.  He  does  not  deal  with 
it  in  bie  judgment,  and  it  was  not  again  men- 
tioned to  him  when  tbe  judgment  was  delivered. 
If  bis  attention  had  then  been  drawn  to  it  be 
might  have  altered  the  form  of  the  order  he 
still  of  course  disallowing  the  olaim. 

Tbeir  Lordships  therefore  thick  that  the 
appellant*'  appeal  against  the  disallowance  of 
tbe  olaim  fails,  and  should  be  dismissed  with  the 
usual  consequences. 

The  President,  having  dit  allowed  tbe  claim,  went 
on  to  condemn  tbe  goods,  and  this  appears  cn 
consideration  to  give  rise  to  some  difficulty.  It 
is  said  that  the  judgment  in  The  P,  m  i  Adalbert 
(tup.)  (290  barrels)  already  referred  to soppurts  tbe 
condemnation,  as  well  aa  tbe  disallowance  of  the 
claim.  The  particular  point  doee  not  appear  by 
the  judgment  in  that  cue  to  have  been  considered, 
and  when  tbe  facta  have  been  locked  at,  it  will 
be  seen  that  the  difficulty  which  arises  here  did 
not  arise  there.  Tbe  Prim  Adalbert  was  an  enemy 
ship,  and  the  cargo  on  board  of  her  when  she  was 
captured  would  be  presumed,  if  no  claim  to  it 
was  substantiated,  to  be  enemy  property.  Tbe 
Palm  Branch  is  a  British  blip.  So  in  The 
BemonttraiU  (3  Br.  A  Col.  P.  0. 14),  wtioh  was 
also  referred  to,  tbe  judgment  really  was  based 
on  the  faot  that  the  claim  made  in  tbe  appeal 
was  a  different  one  from  that  made  below.  The 
reasons  of  tbe  President  for  condemning  the 
goods  are  very  shortly  given.  He  merely 
"The  olaim  la  to  the  goods  themselves, 
hands  of  the  captors  have  remained  on  the  goods 
and  their  proceeds  from  the  time  when  tbe  under- 
writers obtained  and  claimed  the  ownership,  no 
fiesb  aot  of  seizure  was  necessary."  This  appears 
to  mean  that  he  treated  tbe  case  as  (hough  tbe 
goods  bad  been  seized  after  they  became  enemy 
property  and  so  condemned  them.  Thie  seems 
to  require  rather  careful  consideration.  Counsel 
for  tbe  Crown  suggested  that  on  its  appearing 
that  the  good*,  although  not  enemy  property  at 
the  time  of  the  seizure,  had  become  enemy  pro- 
perty whilst  they  were  in  tbe  bands  of  the 
court,  a  fresh  writ  oould  have  been  issued 
and  that  condemnation  would  bare  followed 
ae  of  course.  For  tbie  The  Schleeien  (13  Asp. 
Mar.  Law  Oar.  26;  115  L  T.  Rep.  555;  (1916) 
P.  225)  was  quoted.  Here,  however,  there  was  no 
fresh  writ.  It  must  be  remembered  that 
is  no  general  light  to  forfeit  enemy 
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goods,  and  that  the  right  of  a  belligerent 
to  capture  enemy  property  and  aak  for  its 
cod dem nation  by  a  Prize  Court  aa  lawful  prize  is 
a  maritime  right  and  it  confined  to  property 
actually  or  constructively  at  aea.  Their  Lord- 
ships having  regard  to  the  difficulty  of  the 
various  points  which  arose,  and  doubting  whether 
the  material  facts  for  the  decision  of  all  the 
points  were  fully  before  them,  asked  counsel  for 
the  Grown  before  their  argument  was  concluded 
whether  they  would  consent  to  have  the  condem- 
nation set  aride  and  the  money  directed  to  remain 
in  court  until  further  order,  and  this  oonfcent  was 
given.  That  being  so  their  Lordships  are  of 
opinion  that  suob  an  order  should  be  made. 

Tbeir  Lordships  do  not  decide  that  the  con 
demnation  was  wrong  as  the  argument  in  support 
of  it  was  not  concluded,  and  moreover  it  is  far 
from  clear  that  the  appellants  whose  claim 
was  rightly  dismissed  have  any  locus  standi 
t>  question  the  condemnation  (Bee  The  Antilla, 
14  Asp.  Mar.  Law  Gas.  379;  119  L.  T.  Rep. 
746;  (1919)  A.  0.  250),  but  it  was  in  tbeir 
Lordships'  opinion  right  that  the  Crown  should 
give  the  oonBent  which  it  did  having  regard  to 
the  doubts  whioh  had  been  raised.  In  any 
further  proceedings  as  to  the  money  in  court, 
it  will  be  open  to  the  Crown  to  make  such 
application  as  they  think  fit  either  after  issuing 
a  fresh  writ  against  the  proceeds  in  court  or 
otherwise  in  order  to  get  payment  of  all  or  such 
part  as  they  may  be  advised  of  the  money  in 
court.  It  also  will  be  open  to  any  underwriters 
who  are  neutral b  or  British  subjects,  or  any  rein* 
snrers  who  are  not  enemies  (for  it  was  suggested 
that  tome  at  any  rate  of  the  underwriters  who  hud 
paid  had  reinsured)  to  pot  in  suoh  claim  as  they 
may  be  advised.  Further,  the  dismissal  of  the 
appellants'  claim,  made  as  it  was  on  behalf  of  the 
enemy  underwriters,  is  not  intended  by  the  board 
to  prevent  the  appellants  from  putting  in  any 
claim  they  think  they  can  establish,  either  on 
their  own  behalf  or  for  any  neutral  bene- 
ficially interested,  to  that  part  of  the  money 
whioh  in  no  case  would  have  gone  to  the  enemy 
underwriters.  In  any  such  further  proceeding 
the  facts  will  have  to  be  brought  before  the  Prize 
Court  more  fully  than  they  have  been  before  this 
board,  and  it  will  be  more  convenient  that  they 
should  be  dealt  with  by  that  court.  Their  Lord* 
ships  will  therefore  humbly  advise  His  Majesty 
that  the  apf  eil  should  be  dismissed  with  costs, 
and  that  by  consent  of  tbe  Procurator- General 
on  behalf  of  tbe  Grown  that  part  of  tbe  deoree 
whioh  condemns  tbe  proceeds  of  the  goods  as 
lawful  prize  should  be  set  aside  and  that  the 
money  should  remain  in  court  until  further  order 
o'  the  Prize  Court. 

Solicitors  for  tbe  appellants,  Stokes  and  8lok<8. 

Solicitor  for  the  Grown,  Treasury  Solicitor, 


Oct,  21,  22,  and  Dec.  13, 1918. 
(Present :  The  Eight  Hons.  Lords  Sumner, 
Parmoob,  and  Wren  bury.) 

His    Majesty's   Procurator  in  Egypt  v. 

DeUTSCBBS  KOHLEN  DEPOT  Ge8ELL8CHAFT, 

and  Gross  Appeal,  (a) 

OH    APPEAL   FROM  TBI   80PREM1   COURT  FOR 
IOYPT  IN  PRIZE. 

Prize  Court — Egypt—Seizure — Constrvc'ive  seizure 
— Tugs  and  lighters  engaged  in  local  trad* — 
Navircs  de  commerce — Suez  Canal  Contention 
1888,  art.  4— Sixth  Hague  Convention,  arte.  1,  2 
— Eleventh  Hague  Convention,  art  3. 

Before  the  outbreak  of  war  a  German  company  carried 
on  at  Port  Said  the  business  of  coaling  steamers 
passing  through  (he  canal.  For  this  purpose  thty 
owned  a  fleet  of  lighters  of  considerable  burden, 
and  tugs  and  motor-boats.  The  tngi  were  capable  of 
open  tea  toyages,  but  in  fact  all  the  craft  wtre 
exclusivity  used  in  ihe  harbour.  Early  in  1916  a 
receiver  was  appointed  uith  thepowe'S  of  a  liquida- 
tor to  hold  possession  of  such  of  the  craft  as  were 
not  then  being  used  by  the  naval  and  mil  tary 
authorities  and  to  supply  ihertby  the  requirements 
of  a  British  coaling  company.  Subsequently  ii 
the  same  year  the  Procurator  General,  intending  to 
take  procet dings  in  prize,  arrange  I  with  'he  receiver 
that  the  latter  sh  ul  l  hold  such  of  the  vessels  at 
were  in  his  possession  at  the  disposal  of  the  Crown 
and  of  the  Prize  Court.  The  craft  were  all  in  the 
Suez  Canal  or  its  p  rts,  and  ike  wr>t  claiming 
condemnation  ito»  lerved  on  the  receivtr  and  no 
objection  wae  raised  at  the  tritl  or  upon  the 
respondent s  cose  upon  the  appeal  that  there  had 
not  been  a  seizure. 

The  trial  judge  held  that  the  vessels  were  not  exempt 
from  capture  under  art.  3  of  the  eleventh  Hague 
Convention  as  being  "small  boats  engaged  in 
local  trade,"  but  holding  that  they  were  merchant 
vessels  within  art.  2  of  the  sixth  Hague  Convention 
decreed  them  to  be  detained  oi  ly  and  not  >on- 
Jiscaltd. 

Held  that  there  had  been  sufficient  seizure  arranjed 
for  by  content  to  give  the  Prize  Court  jurisdiction  ; 
that,  as  there  was  no  exercise  of  any  rijht  of  war  in 
the  Suez  Canal  or  it*  ports  of  access,  the  seizure 
was  not  a  breach  of  art.  4  of  the  Suez  Canal  Con- 
vention 1888 ;  and  that,  had  it  been  so,  the  seizure 
would  not  have  been  bad ;  that  such  craft  as  those 
in  question  were  not  exempted  from  capture  under 
art,  3  of  the  eleventh  Hague  Convtntion  as  "  baUaux 
exelu  ivement  afftcties  a  des  service*  de  petite 
navigation  locale  "  ;  and  therefore  that  the  vessels 
must  be  andtmned  and  co  ■  fixated. 

Appeal  of  the  Crown  allowed  and  cross-appeal 
dismissed  with  costs. 

Appeal  and  cross-appeal  from  a  decree  of  the 
Prize  Oourt,  E^ypt,  by  whioh  a  large  number  of 
lighters  and  tugs,  tbe  property  of  the  Deutsche 
Eohlen  Company,  employed  oy  tbem  for  tbeir 
business  for  coaling  Bteamers  at  Port  Said,  we  re 
declared  to  have  belonged  at  the  time  of  seizure  to 
enemies  of  tbe  Crown,  and  to  have  been  properly 
seized  as  good  and  lawful  prize,  and  were  directed 
to  be  detained  until  further  orders. 

The  Procurator  appealed,  claiming  condemna- 
tion, and  there  was  a  cross-appeal  claiming  a 
release. 


(ml  Bepotirt  by  W  E. Bus,  Esq.,  B*rTUt*r-*V-L»w 
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The  appeal  was  first  argued  in  Jan.  1918,  («) 
when  in  the  course  of  the  hearing  the  question 
was  raised  whether  there  had  been  a  seizure  of 
the  craft,  and  the  hearing  was  adjourned  in  order 
that  farther  evidence  on  that  point  might  be 
obtained  from  Egypt 

The  Deutsche*  Kohlen  Company  of  Hamburg 
bad  a  branch  at  Port  Said,  where  it  supplied 
coal  to  passing  steamer*.  It  employed  for  this 
purpose  a  large  fleet  of  tug*,  motor-boats,  and 
lighters,  none  of  which  were  registered  in  the 
German  Mercantile  Marine.  After  the  outbreak 
of  war  it  carried  on  its  operations  under  a  limited 
licence  granted  by  the  Egyptian  Govern ment 
until  April  1916.  when  the  officer  commanding 
the  Forces  in  Egypt  revoked  the  licence  and 
appointed  an  official  as  liquidator  of  the  business. 

In  June  1916  the  Procurator  claimed  the  con- 
demnation of  the  Craft  hb  belonging  to  enemies, 
and  stated  that  owing  to  the  difficulties  of  serving 
separate  unite  of  the  Beet  he  should  ask  for  an 
order  for  substituted  serrioe  on  the  liquidator. 
It  was  agreed  between  them  that  on  proceedings 
being  taken  the  liquidator  should  continue  to 
bold  the  craft  at  tbe  disposal  of  tbe  Crown  and 
of  the  Prize  Court. 

A  writ  in  prize  was  thereupon  issued  by  the 
Procurator,  claiming  condemnation  of  the  craft, 
which  were  described  as  four  tags,  seventy-four 
lighters,  and  seven  motor-boats.  The  lighters 
were  of  an  average  tonnage  of  130  tone,  bat 
without  alteration  oould  not  take  the  sea.  The 
tugs  were  of  about  27  tone  and  oould  be  used  at 
sea,  bat  in  fact  were  exclusively  used  in  tbe 
harbour.  The  motor-boat*  were  used  solely  in 
the  harbour. 

Grain,  J.  decided  that  the  craft  were  not 
exempted  from  capture  under  art.  3  of  the 
Eleventh  Hague  Convention  a*  being  14  vessels 
employed  exclusively  in  coast  fisheries,  or  small 
boats  engaged  in  local  trade."  But  he  held 
against  the  submission  of  tbe  Crown  that  the 
craft  were  naviree  de  commerce  (merchant  ships) 
within  tbe  meaning  of  art  2  of  the  Sixth  Hague 
Convention,  and  were  therefore  liable  only  to  be 
detained,  not  condemned  or  confiscated. 

The  Crown  appealed,  and  contended  that  the 
order  of  the  Prize  Court  should  have  been  for  the 
condemnation  and  not  merely  for  the  detention 
of  the  vessels. 

Sir  Gordon  Htwarl  (S.-G.)  and  0.  T.  Bimonda 
for  the  Crown. 

Sir  Erie  Richards,  K.C.  and  Balloch  for  the 
liquidator. 

G.  T.  Bimonde  in  reply. 

The  considered  opinion  of  their  Lordships  was 
delivered  by 

Lobd  Sumnee.— The  Vice-Admiralty  Court  at 
Alexandria  decided  this  case  on  the  application 
of  tbe  Hague  Convention,  Nos.  VI.  (arts.  1  and  2) 
and  XI.  (art  3).  The  learned  judge  held  that 
the  oraft  in  question  were  not  immune  from 
seizure,  but  only  made  a  detention  order  against 
them.  Accordingly  there  are  cross-appeals.  One 
party  claims  condemnation,  the  other  immediate 
release.  Each  prepared  his  oase  on  the  assump- 
tion that  there  had  been  a  valid  seizure  and  only 

(a)  Lord  Parker  of  Wsddington  and  Sir  Samuel 
Evans,  who  were  members  of  tbe  board  in  January,  died 
before  the  further  hearing. 
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sought  to  inquire  which  Convention,  if  either, 
applied,  for  if  neither  was  applicable  condemna- 
tion followed. 

Daring  the  hearing  it  appeared  that  tbe  record 
contained  no  account  of  the  circumstances  of  the 
seizure  nor  indeed  expressly  alleged  any  seizure 
at  all,  and  although  it  might  have  been  enough 
to  have  relied  upon  the  recital  in  the  decree 
under  review,  that  the  various  craft  were  "law- 
fully seized  as  good  and  lawful  prizV,"  on  such  a 
point  their  Lordships  were  reluctant  to  refuse 
examination  into  the  facts,  when  a  doubt  was 
brought  to  their  notioe.  Accordingly  they 
directed  that  further  information  should  be 
obtained  from  Egypt.  Tbe  material  now  forth- 
coming is  neither  as  explicit  nor  as  Bimple  as 
might  have  been  expected 

Before  the  war  the  business  of  the  Deutschea 
Kohlen  Der.6t  Gesellschaft  in  Egypt  was  to  coal 
steamers  passing  through  tbe  Su<z  Canal.  They 
owned  a  large  fleet  of  lighters  with  the  tugs 
required  to  tow  them.  Most  of  them  were  of 
steel,  but  a  few  were  of  wood.  Four  were  water 
tank  boats  and  the  rest  chiefly  ooal  bargee. 
There  were  also  for  general  communication 
between  ship  and  shore  and  for  harbour  business 
three  fast  launches.  The  tugs  were  about  57ft 
by  14ft. :  their  tonnage  was  about  27  tons,  and 
their  engines  must  nave  been  of  high  power. 
The  lighters,  seventy- seven  in  number,  ranged 
from  82ft.  by  20ft  to  46ft  by  10ft  Their 
average  tonnage  was  nearly  130  tons.  Where 
they  were  built  is  not  stated,  though  it  is 
reasonable  to  suppose  that  all  of  them,  except 
perhaps  the  wooden  barges,  had  oome  out  from 
Germany,  bat  whether  afloat  or  not  is  unknown. 
The  tugs  were  capable  of  making  open  sea 
voyages,  but  in  fact  were  only  employed  in  Port 
Said  harbour.  Tbe  lighters  were  boxes  only, 
with  hardly  any  decks  or  freeboard,  and  as  they 
stood  were  incapable  of  taking  the  open  sea. 

When  war  broke  out  the  company's  business 
was  for  some  time  allowed  to  proceed  as  before. 
About  the  end  of  1914  some  of  the  lighters  were 
requisitioned,  and  in  Oct  1915  a  licence  was 
granted  to  the  company  to  continue  supplying 
the  rest  to  the  British  Coaling  Company  Limited. 
At  tbe  end  of  April  1916  this  lioenoe  was  revoked, 
and  an  effioial  was  appointed  by  the  General 
Officer  commanding  in  Egypt  as  Receiver  of  the 
business  "  with  instructions  to  liquidate  the 
same."  He  is  stjled  tbe  "liquidator,"  and,  in 
tbe  name  of  tbe  Dautsches  Kohlen  Dep6t  Gesell- 
schaft, is  lespondent  to  this  appeal.  The  pro- 
clamation under  which  ho  was  appointed  appeared 
in  tbe  Journal  OfutUl  Extraordinaire  of  tbe 
25th  Jan.  1915,  and  provided  that"  every  receiver 
shall  have  such  powers  as  shall  be  prescribed  in 
his  instructions  for  managing  the  property  en- 
trusted to  him,"  but  he  appears  to  have  been 
simply  placed  under  the  control  of  the  licensing 
officer,  to  whose  order  be  was  bound  to  conform. 
His  position  was  thus  very  different  from  that  of 
a  liquidator  appointed  in  legal  proceedings.  His 
principal  function  appears  to  have  been  to  hold 
possession  of  suob  of  the  oraft  as  were  not  from 
time  to  time  in  the  use  and  possession  of  the 
naval  and  military  authorities,  and  with  them  to 
supply  the  requirements  of  the  British  Coaling 
Company  Limited  as  far  aa  he  oould.  Though 
variously  employed  and  in  various  places  the 
several  craft  have  throughout  been  treated  as  one 
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ooaling  fleet  and  as  an  installation  for  a  single 
business,  physically  dirigible  into  unite,  bnt 
managed  as  a  who)*. 

During  the  early  part  of  the  war  the  Pro- 
oarator  in  Egypt,  the  present  appellant,  had  been 
fully  occupied  in  taking  proceedings  against 
numerous  ships  and  oargoes  in  the  Vioe-  Admiralty 
Court  of  Alexandria,  bat  at  length  in  the  spring 
of  1916  he  decided  to  seek  the  condemnation  of 
the  floet  of  the  Deutsche*  Kohlen  Depot  Geeell- 
sohaft  He  did  not  wish  actually  to  lay  bands  on 
the  individual  unite.  They  were  numerous ;  they 
often  had  no  one  on  board ;  some  were  here,  some 
there;  most  of  them  were  no  doubt  in  the 
harbours  of  Port  Said  or  Suez,  but  some  were  op 
the  oanal  and  all  were  being  usefully  and  indeed 
indispensably  employed  for  military,  natal,  or 
commercial  purposes.  He  had  also  to  consider, 
no  doubt,  the  terms  of  the  Suez  Canal  Conten- 
tions, since  the  course  pursued  in  the  case  of  Ttu 
Pindot  (13  Asp.  Mar.  Law  Oae,  853 ;  114  L.  T. 
960;  (1916)  2  A.  0.  193)  waa  inapplicable  to  a 
fleet  of  such  a  size  and  character.  Such  of  the 
craft  as  were  not  already  in  the  hands  of  the 
naval  and  military  authorities  were  in  the  pos- 
session of  the   liquidator,  though  phyaioally 

instructed  the 


up  and  down. 
In  May  1916 


the  Procurator 
marshal  of  the  Prize  Court  to  report  to  him  on 
the  company's  floating  craft,  and  asked  the 
liquidator  to  furnish  a  list  of  them  in  June.  In 
July  he  saw  the  liquidator  and  intimated,  to 
quote  his  affidavit :  *'  That  I  proposed  to  take 
proceedings  against  the  craft,  and  owing  to  the 
difficulty  in  serving  on  the  particular  craft,  I 
would  ask  for  an  order  for  substituted  service  on 
him.  It  was  then  agreed  between  as  that,  as 
liquidator,  he  should,  on  proceedings  being 
taken,  continue  to  hold  soon  of  the  tugs  and 
lighters  as  were  in  his  possession  at  the  disposal 
of  the  Crown  and  the  Priae  Court.  I  also 
arranged  with  Mr.  Bristow,  manager  of  the 
British  Coaling  Depots,  and  with  Mr.  Lloyd 
Jones  that  the  manipulation  contract,  which  was 
being  oarried  on  by  the  liquidator,  should 
oontinue  to  be  so  carried  on  as  between  the 
Crown  and  the  Coaling  Depots."  He  farther 
informed  the  licensing  officer  what  he  desired  to 
do,  and  with  him  "  came  to  an  understanding  that 
the  liquidator  should  hold  the  craft  and  oontinue 
to  act  on  behalf  of  the  Crown  from  the  time  the 
proceedings  were  instituted  against  the  craft." 

What,  then,  is  the  fair  conclusion  from  all  this  P 
It  is  clear  that  the  Procurator- General  meant  to 
bring  this  fleet  before  the  Prize  Court  with  a  view 
to  its  condemnation,  and  his  general  intention 
most  have  been  to  do  whatever  was  necessary  to 
give  the  Court  jurisdiction.  He  desired  to  avoid 
taking  physical  possession  of  the  craft  teriatim, 
yet  he  equally  desired  that  all  should  be  validly 
Beized.  The  liquidator,  Mr.  Lloyd  Jones,  had 
them  under  his  control,  and  thoee  which  were  not 
already  in  the  bands  of  the  naval  and  military 
officers  of  the  Crown  were  being  used  by  Mr. 
Bristow,  above  mentioned.  The  liquidator  does 
not  contradict  the  Procurator's  evidence,  and  in 
prosecuting  his  cross-appeal  did  not  question  that 
the  Vice-Admiralty  Court  had  jurisdiction. 

Their  Lordships  take  the  possession  respectively 
of  the  naval  ana  military  authorities  and  of  the 
liquidator  to  have  been,  by  agreement,  the 
of  the  marshal  of  the  Piize  Court 


until  proceedings  were  taken,  and  thereafter  to 
have  been  "  continued  "  on  behalf  of  the  oourt, 
the  actaal  requirements  of  the  Forcss  and  of  the 
British  Coaling  Company  being  satisfied  in  the 
meantime  and  till  further  order.  It  is  as  though 
the  Procurator  had  pointed  to  the  fleet,  assembled 
in  the  harbour  onder  the  liquidator's  eyes,  and 
bad  said:  "Submit  to  treat  this  fleet  as  seised 
and  undertake  to  do  with  the  ?essels  as  the  oourt 
and  its  marshal  may  direct,  or  I  will  at  ones  use 
force,  which  I  have  at  hand." 

Their  Lordships  do  not  overlook  the  facts,  that 
both  the  Procurator  and  the  liquidator  elsewhere) 
seem  to  suggest,  that  the  question  was  rather  one 
of  service  of  proceedings  in  rem  than  of  capture, 
for  they  give  the  8th  Aug.  1916  as  the  date  of  the 
seizure,  which  was  actually  the  date  when  eub- 
stituted  servioe  wa«  effected  on  the  liquidator. 
The  liquidator,  however,  waa  chiefly  concerned 
with  his  disbursements,  and  it  was  in  this  connec- 
tion that  the  date  of  seizure  was  given  to  and 
accepted  by  the  oourt  ae  the  8th  Aug.  on  an 
interlocutory  application.  Their  Lordship*  do 
not  think  this  sufficient  to  negative  the  inference 
to  be  drawn  from  the  Procurator's  account  of  hia 
agreement  with  the  liquidator,  and,  as  their 
Lordships  are  not  asked  to  suppose  that  the 
Procurator  completely  overlooked  the  importance 
of  seizure,  they  conclude  that  a  sufficient  seizor*) 
having  been  arranged  by  consent,  the  matter 
subsequently  received  no  further  attention. 

This  view  of  the  facta  disposes  of  two  other 
matters.  In  spite  of  a  general  statement,  made 
on  the  application  for  leave  to  effect  substituted 
service,  that  the  craft  to  the  number  of  85  were 
in  various  places  along  the  oanal  and  constantly 
ohanging  their  position,  no  evidenoe  is  forth- 
coming to  enable  any  one  lighter  to  be 
discriminated  from  the  rest,  and  the  ooal  barges 
mast  for  the  most  part  have  been  kept  in  the 
harbours  of  Port  Said  and  Sutz.  Sir  trie 
Riohards  for  the  liquidator  stated  to  their 
Lordships  that  on  the  present  materials  he  oould 
not  ask  for  a  decision,  that  the  craft  were  seized 
in  inland  waters,  and  were  not  the  subjects  of 
maritime  prize  at  all,  and,  indeed,  snob  a  con- 
tention would  have  precluded  the  liquidator  from 
obtaining  a  judicial  decision  on  the  effect  of  the 
Hague  Convention,  which  is  the  true  issue  in  the 
case  and  in  strictness  the  only  issue,  which  can 
be  presented  as  of  right  in  the  interest  of  an 
enemy  company.  As  no  point  of  this  kind  waa 
made  at  the  hearing,  their  Lordships  will  deal 
with  the  whole  fleet  as  having  been  enemy 
property  ceized  in  port,  and  aa  snob  liable  to  be 
condemned  in  a  Oourt  of  Prize. 

The  liquidator  further  contended  that  the 
seizure  in  any  case  was  bad  aa  being  a  breach  of 
the  Suez  Canal  Convention,  1888,  art  4.  It  does 
not,  however,  follow  that  a  seizure,  otherwise 
good,  mast  be  invalid  for  all  purposes  merely 
because  it  contravenes  some  term  in  an  inter- 
national instrument  cognisable  in  a  Prize  Court. 
It  is  legitimate  to  consider  the  object  with  which 
the  convention  was  entered  into,  the  scope 
of  its  provisions,  and  the  mischief  which  it 
was  intended  to  prevent  As  was  pointed  oat 
in  The  Bud  mark  (14  Asp.  Msr.  Law  Cas.  82; 
116  L.  T.  Bep.  804;  (1917)  A.  0.  620,  at  p.  623), 
this  Convention  does  not  stipulate  any  penalty 
for  its  infraction,  and  a  Oourt  of  Prize  is  not 
warranted  in  creating  a  penalty  where  the  Con- 
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mention  oreates  none,  or  in  declaring  a  seizure  to 
be  bad  because  in  no  other  form  oonld  it  effec- 
tively create  a  penalty  at  all.  Again,  their  Lord- 
Bhips  cannot  forget  that,  long  before  the  seizure 
in  the  present  case  took  place,  the  canal  generally 
bad  been  made  a  field  of  battle  by  the  armies  of 
the  Sablime  Porto,  aoting  in  allianoe  with  thoae 
of  the  German  Emperor,  and  for  want  of 
mutuality  alone  the  Convention  oonld  not  be 
need  to  protect  the  property  of  an  enemy, 
whose  Sovereign  bad  already  fundamentally 
disregarded  it.  There  is,  however,  on  the  facta 
a  simpler  means  of  disposing  of  the  point  under 
the  terms  of  art.  4,  M  Aooun  droit  de  guerre  ne 
pourra  etre  exerc6  dans  le  canal  et  dans  see  ports 
d'aorea"  In  the  present  case  the  exercise  of  any 
right  of  war  in  the  canal  was  carefully  avoided. 
What  was  done,  though  constituting  a  seizure 
for  the  purposes  of  pnse  jurisdiction,  was  done 
ashore  by  word  of  month,  and  involved  no  belli- 
gerent conduct  in  the  oanal  or  its  porta  of  access 
contrary  to  the  Convention.  The  de  facto  tran- 
quilJity,  which  in  the  interest  of  neutrals  the 
Convention  secures,  was  folly  respected.  The 
interests  of  neutrals  do  not  demand  that  acta 
done  in  Egyptian  territory,  which  do  not  affect 
the  canal  or  its  ports  of  access,  should  be  invali- 
dated  on  the  mere  ground  that  they  took  place  in 
its  neighbourhood. 

To  tern  to  the  Hague  Conventions,  can  these 
tugs  and  lighters  be  covered  by  the  words  of 
Convention  Xf.,  "Bateaux  excluaivement  affeotej 
a  dea  eervioes  de  petite  natigation  locale  "  P  For 
some  reason,  which  ia  not  apparent,  the  French 
text  makes  the  element  of  size  a  quality  of  the 
service  in  which  the  craft  are  eogaKed:  in  the 
Eoglish  it  is  a  quality  of  the  craft  themselves. 
In  the  present  case  it  is  difficult  to  describe  either 
the  craft  cr  the  navigation  in  which  they  engage 
as  emalL  As  applied  to  the  navigation  the  words 
evidently  predicate  of  it  a  petty,  local  character. 
These  craft  are  an  integral  and  indispensable 
adjunct  of  most  important  ocean  voyages,  and 
without  them  voyages  through  the  sue  a  Canal 
would  be  impracticable.  Their  service  is  the 
reverse  of  petty  or  local.  Nor  are  the  craft  them* 
selves  truly  small.  The  tugs  must  be  of  high 
power,  and  their  mere  tonnage  and  dimensions 
are  therefore  not  decisive.  Few  of  the  barges 
are  even  of  modeat  size;  none  are  insignificant, 
and  most  of  them  are  of  ample  burden.  Their 
Lordships  will  not  imitate  the  learned  judge 
below  in  treating  the  penury  or  the  opulence  of 
those  engaged  in  the  traffic  as  determining  the 
claim  of  the  craft  to  protection,  though  this 
feature  may  not  be  without  its  importance,  but 
they  are  satisfied  that  whatever  be  the  preoice 
Urn  its  of  this  article,  it  was  never  contemplated 
that  such  craft  as  these  should  fall  within  them, 
and  they  think  the  same  of  the  argument  that 
they  can  be  assimilated  to  fishing  boats,  so  aa  to 
entitle  tbem  to  the  tenderness  which  baa  often 
been  extended  to  fishermen  under  international 
law. 

The  application  of  the  Sixth  Convention  doeB 
not  depend  merely  on  tbe  question  whether  these 
can  or  oannot  be  styled  naviree  de  commerce  with 
tolerable  propriety.  The  conBtrnotion  of  the 
artiole  which  would  bring  under  that  term 
all  floating  structures  not  navire$  d'Etat  was 
rejected  by  their  Lordships  in  The  Qermania 
(13  Asp.  Mar  Law  Oaa.  688;  116  L  T.  Rep. 


862;  (1917)  A.  0.  875).  and  in  delivering  the 
opinion  of  the  board,  Lord  Parmoor  observed: 
"There  is  nothing  in  the  context  of  art  9  which 
would  eu^Rest  that  the  expression,  un  navire  de 
commerce  includes  every  class  of  private  vessel.'' 
It  would  be  a  mistake  to  saak  in  the  Hague  Con- 
ventions or  in  the  terms  there  employed, 
exhaustive  categories  of  every  kind  of  b&timent 
afloat,  or  to  suppose  that,  taken  collectively,  the 
bateaux,  bdlxmente,  and  naviree  there  mentioned 
cover  the  whole  field  of  possible  means  of  carriage 
by  water  so  as  to  make  provision  somewhere  or 
other  for  each  and  all  of  them.  Conventions 
oonoluded  between  nations  so  diversely  interested 
rest  principally  on  compromise,  and  oannot  be 
expected  to  exhibit  the  oomprehensi venose  of  a 

The  language  of  the  general  preamble  to  Con- 
vention 6  is  of  importance,  but  the  actual  text 
most  come  first.  The  articles  contemplate  ships 
—naxnret  de  commerce— which  in  the  oouraa  of  a 
voyage  from  a  port  of  departure  or  to  a  port  of 
destination  enter  a  port  and  there  find  themselves 
entangled  in  hostilities  of  which  they  were 
unaware,  or  ships,  also  commercially  engaged 
upon  a  voyage,  finding  themselves  in  a  port, 
whether  of  loading,  of  call,  or  of  disoharge,  which 
by  tbe  outbreak  of  war  becomes  an  enemy  port, 
and  they  provide  days  of  grace,  in  order  that 
auoh  ships  may  have  their  chance  to  go  in  peace, 
and  deal  specifically  with  the  oase  in  whioh  force 
them  from  availing  themselves 


of  this  opportunity.  The  picture  so  drawn  is 
plain,  and,  if  there  are  vessels  entitled  to  the 
designation  of  natures  de  commerce  whioh  lie  out- 
side of  this  picture,  then  the  scope  of  the  article 


be  their  designation 
or  their  classification  what  it  will  Neither  col- 
lectively nor  individually  was  the  fleet  of  the 
Deuteches  Kohlen  Dep6t  engaged  in  or  between 
ports  of  departure  and  discharge.  It  did  not  find 
itself  in  Port  Said  in  the  course  of  a  voyage. 
Port  Said  waa  its  home,  nor  had  it  any  other. 
No  force  majeure  affected  it.  In  point  of  fact, 
after  the  outbreak  of  war  it  want  on  with  ita 
regular  employment  in  its  permanent  home  as 
before,  and  no  opportunity  for  departure  waa 
desired,  for  there  was  neither  the  intention  nor  the 
means  of  taking  it  elsewhere.  This  fleet  was  tbe 
very  opposite  of  the  naewet  de  eemmeree  referred 
to,  and  was  at  fixed  in  its  habitat  and  in  its  orbit 
aa  trains  of  coal  trucks  from  whioh  steamers  take 
their  ooal  under  a  tip.  If  so,  it  ia  unnecessary 
to  express  an  opinion  whether  they  oould  be 
called  navtrss,  and,  if  so,  whether  tbey  were  also 
naoiree  de  commerce.  To  them  Convention  VI. 
had  no  application  at  all. 

In  the  alternative,  but  only  in  the  alternative, 
the  question  arises  whether  any  benefit  could  be 
claimed  under  the  Convention  for  craft  which  did 
not  avail  themselves  of  tbe  days  of  grace  and 
were  not  prevented  by  force  mo;«urefrom  doing 
so.  The  "Decision"  of  the  Egyptian  Govern- 
ment  dated  the  5th  Aug.  1914,  gave  permission 
to  German  shipa  whioh  found  themselves  in 
Egyptian  ports  at  the  outbreak  of  hostilities  to 
quit  the  port  up  to  sunset  of  tbe  Hth  Aug.  Let 
it  be  that  some  of  these  craft  could  not  go,  because 
they  were  not  built  for  sea,  though  no  doubt  with 
some  alterations  tbey  could  have  been  made  fairly 
seaworthy ;  let  it  be  that  none  of  tbe  members  of 
the  fleet  had  any  business  or  occupation  elsewhere 
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This  does  not  secure  to  them  the  benefit  of  the 
Convention  without  oomplving  with  its  terms;  it 
is  only  ground  for  saying  that  they  are  not  within 
the  scope  of  the  Convention  at  alL  They 
remained  in  the  port  and  continued  their  usual 
employment  and  took  the  risk  involved  in  the 
fact  that  by  art  13  of  the  same  Decision  "lee 
forces  navales  et  militaires  de  Sa  Majeste  Britan- 
nique  pourront  exeroer  tout  droit  de  guerre "  in 
Egyptian  waters,  apart,  of  course,  from  the  terms 
of  the  Suez  Canal  Convention.  Remaining  where 
they  were  conferred  on  them  no  irrevocable  per- 
mission to  stay  and  trade,  no  permanent  immu- 
nity from  the  belligerent  rights  of  the  Crown. 
Later  on  a  licence  was  applied  for  and  obtained, 
but  before  the  seizure  that  lioenoe  bad  been  duly 
revoked.  Thereafter  at  any  rate  the  liquidator 
could  not  invoke  for  their  protection  the  principle 
that  "  when  persons  are  allowed  to  remain  either 
for  a  specified  time  after  the  commencement  of 
war  or  during  good  behaviour  they  are  exonerated 
from  the  disabilities  of  enemies  for  snoh  time  as 
they  in  fact  stay  "  (Princess  Thwrn  and  Taxis  v. 
Moffit  (112  L.  T.  fiep.  114;  (1915)  1  Oh.  58),  even 
if  suoh  a  principle  is  applicable  to  personal  pro- 
perty only,  when  no  enemy  person  is  actually 
present  or  in  charge  of  it 

In  the  result  the  appeal  succeeds  and  should  be 
allowed,  and  the  cross- appeal  fails,  and  should  be 
dismissed  in  each  case  with  costs.  The  decree  of 
condemnation  must  be  amended  by  omitting  the 
words  "  and  that  the  said  tugs,  lighters,  motor 
boats  and  floating  craft  be  detained  until  further 
order  of  the  oourt"  as  well  as  the  subsequent 
words  "and  detention,"  and  the  subjects  seized 
must  be  forthwith  condemned  and  confiscated. 

Their  Lordships  will  humbly  advise  His 
Majesty  accordingly. 

Solicitor  for  the  appellant,  Treasuty  Si  Heritor. 
Solicitors  for  the  respondents,  Botterell  and 


Oct.  15, 16,  and  Dec  16, 1918. 
(Present:  The  Bight  Hons.  Lords  Sumnkr, 
Parmoor,    Wrrnrory,    8tbrndalr,  and 
Sir  Arthur  Channrll). 

Thr  Stiostad.  (a) 

ON   APPEAL    FROM  THR   ADMIRlLTf  DIU8IOM 
(IN  PRIZR),  RNGLAND. 

Prize  Court — Neutral  ship— Cargo  not  contraband, 
with  enemy  destination — Detention— Claim  for 
detention  and  expenses — "  Retaliatory  "  Order  in 
Council  of  the  Uth  March  1915— Validity. 

Under  art.  3  of  the  Order  in  Council  of  the  Uth  March 
1915  "for  restricting  further  the  commerce  of 
Germany"  the  own  r  of  a  neutral  vessel  which 
it  detained  in  a  Britirh  or  an  allied  pott,  having 
been  ordered  thither  for  the  purpose  of  diicharging 
cargo  other  than  contraband  which  was  the  property 
the  enemy  or  intended  fir  an  enemy  defin  ition, 
e  no  legal  right  for  damages  for  detention  of  the 
ship  throuyh  such  discharge. 
Held,  that  the  Order  in  Council  was  valid  since  it  d  d 
not  inflict  eicesswe  hardship  on  neutral  commerce. 
Semble:  To  deny  to  the  belligerent,  under  the 
head  of  retaliation,  any  right  to  interfere  with 
the  trad*  of  neutrals  beyond   that   which  he 
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already  enjoyed  under  the  head  of  contraband, 
block  pie,  a'id  unneutral  service,  waul  I  be  to 
render  his  admitted  right  under  ctrtain  circum- 
stance* of  retaliation  one  umhout  practical  appli 
cation  or  effect. 
Decision  of  E'ans,  P.  (13  Asp.  Mar.  Law  Cat.  310; 
114  L.  T.  Bap.  705 ;  (1916)  p.  123)  affirmed. 

Appral  from  an  order  of  Evans,  P.,  reported 
1 U  L.  T.  Rep.  705 ;  (1916)  P.  123. 

B.  A.  Wright,  K.O.  and  Bollock  tor  the  appel- 
lants. 

Sir  F.  E.  Smith  (A.-G.),  Sir  Gordon  Bewart 
(3.-G ),  MacKinnon,  K.O.,  and  Hubert  Hull  for 
the  Crown. 

The  considered  opinion  of  their  Lordships  was 
delivered  by 

Lord  Scmnrr. — The  appellants  in  this  case 
were  claimants  below.  They  are  a  Norwegian 
company  which  manages  the  steamship  8 tig *t  id 
for  her  owners,  the  Klavenesa  Damp*kibsaktie- 
selskab,  a  Norwegian  corporation.  While  on  a 
voyage  begun  on  the  10th  Aptil  1915  from 
Kirkenes,  Sydvaranger,  in  Norway,  to  Ratteidam 
with  iron  ore  briquettes,  the  property  of  neutrals, 
she  was  stopped  in  lat.  56°  9'  N.and  long.  6*  6'  E. 
about  a  day's  sail  from  Rotterdam,  by  H.M.S. 
Inconstant,  and  was  ordered  to  Leith  and  thence 
to  Middlesbrough  to  discharge.  Their  claim 
was  for  "(1)  freight  (2)  detention,  and 
(3)  expenses  consequent  upon"  this  seisure 
and  the  discharge  at  Middlesbrough  after- 
wards. The  detention  was  measured  by  tbe 
number  of  days  which  elapsed  between  tbe 
expected  date  of  completing  disobarge  at  Rotter- 
dam and  tbe  actual  date  of  completing  discbarge 
at  Middlesbrough,  oaloulated  at  the  chartered 
rate  for  detention — namely  1301.  per  day ;  and  as 
to  the  expense?,  while  willing  to  treat  pott  dues 
and  expenses  at  Middlesbrough  as  tbe  equivalent 
of  those  whioh  would  have  been  inourred  at 
Rotterdam,  the  owners  claimed  some  port  does 
and  expenses  at  Leith  and  a  few  guineas  for 
special  agency  expenses  at  Middlesbrough.  Even- 
tually tbe  cargo  wa»  Bold  by  consent,  and  a  Bom, 
the  amount  of  whioh  was  agreed  between  the 
parties,  was  ordered  to  be  paid  out  of  the  proceeds 
to  tbe  claimants  for  freight;  but  the  President 
(Sir  Samuel  Evans)  dismissed  the  claims  for  deten- 
tion and  for  tbe  special  expenses.  It  is  against 
his  decree  that  the  claimants  have  now  appealed. 
They  have  admitted  throughout  that,  in  fact  the 
cargo  of  iron-ore  briquettts  was  to  be  discharged 
into  Rhine  barges  at  Rotterdam  in  order  to  be 
convened  into  Germany. 

The  cargo  was  shipped  by  the  Aktieselskabet 
Sydvaranger  of  Kirkenes,  and  was  to  be  delivered 
to  V.  V.  W.  Van  Drioh,  Stoomboot  en  Transport 
on  der  Nemingeo,  both  neutrals,  but  it  is  con- 
tended that  sect.  3  of  the  Order  in  CjonoiL  dated 
the  11th  March  1915,  warranted  interference  with 
the  ship  sod  her  cargo  by  His  Majesty's  Navv 
on  the  voyage  to  RDttordam.  Tbe  President's 
directions  as  to  freight  were  that  "  the  fair 
freight  must  be  paid  to  them,  having  regard 
to  tbe  work  whioh  they  did,"  tbe  principle 
which  he  bad  laid  down  in  The  Juno  (13  Asp. 
Mar.  Law  Cas.  15;  112  L.  T.  Rep,  471; 
1  Trehern  151)  being  in  his  opinion  applicable. 
The  claim  for  detention  is  in  truth  a  claim 
for  damages  for  interfering  with  the  completion 
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of  the  chartered  voyage,  for  it  is  admitted  that 
delivery  w^a  taken  at  Middlesbrough  with  reason- 
able  dispatch.  That  part  of  the  claim  which 
relates  to  the  ship's  being  ordered  to  call  at  Leitb, 
and  the  claim  for  expenses  incurred  there,  are 
claims  for  damages  for  patting  in  force  the  above- 
named  Order  in  Council,  for  it  is  not  suggested 
that  the  order  to  call  at  L)ith  and  thence  to 
proceed  to  Middlesbrough  was  in  itself  an 
unreasonable  way  of  (zeroising  the  powers  given 
by  the  order.  The  small  olaim  for  fees  at  Middles- 
broDgti  seems  to  relate  to  an  outlay  incident  to 
the  earning  of  the  freight  which  has  been  paid, 
and  was  covered  by  it,  bnt,  if  it  is  anything  else, 
it  also  is  a  olaim  for  damages  of  the  same  kind. 
"  Damages  "  is  the  word  need  by  the  President 
in  his  judgment,  and,  although  it  was  avoided  and 
deprecated  in  argument  before  their  Lordships, 
there  can  be  no  doubt  that  it  and  no  other  is  the 
right  word  to  describe  the  nature  of  the  claims 
under  appeal. 

It  is  impossible  to  find  in  the  express  words  of 
the  order  any  language  which  directs  that  sach 
damages  should  be  allowed,  nor  are  the  prin- 
ciples applicable  which  have  been  followed  in 
The  Anna  Catharina  (6  C.  Rob.  10)  and  elsewhere, 
as  to  allowance  of  freight  and  expenses  to  neutral 
ships,  whatever  be  the  exact  scope  and  application 
of  those  cases.  Again,  with  the  fullest  recog- 
nition of  the  rights  of  neutral  ships,  it  is 
impossible  to  say  that  owners  of  suoh  ships  can 
claim  damages  from  a  belligerent  for  patting  into 
force  each  an  Order  in  Council  as  that  of  the 
11th  March  1915,  if  the  order  be  valid.  The  neutral 
exeroising  his  trading  rights  on  the  high  seas  and 
the  belligerent  exercising  on  the  high  seas  rights 
given  him  by  Order  in  Council  or  equivalent  pro- 
cedure, are  each  in  the  enjoyment  and  exercise  of 
equal  rights,  and,  without  an  express  provision 
in  the  order  to  that  effect,  the  belligerent  does 
not  exercise  bis  rights  subject  to  any  overriding 
right  in  the  neutral.  The  claimants'  real  con- 
tention is,  and  is  only,  that  the  Order  in  Council 
is  contrary  to  international  law  and  is  invalid. 

Upon  this  subject  two  passages  in  TA« 
Zamora  (13  Asp.  Mar.  Law  Oas.  330;  114  L.  T. 
Rep.  628;  (1916)  2  A.  0.  77)  are  in  point 
The  first  is  at  p.  95  of  L.  Rep.  and  relates 
to  8ir  William  Scott's  decision  in  fas  Fob 
(Edw.  311):  "The  decision  proceeded  upon  the 
principle  that,  where  there  is  just  cause  for 
retaliation,  neutrals  may  by  the  law  of  nations  be 
required  to  submit  to  inconvenience  from  the  act 
of  a  belligerent  power  greater  in  degree  than 

forretalia- 


would  be  justified  had  no  just 
tion  arisen,  a  principle  which  had  been  already 
laid  down  in  The  Lucy  (Edw.  122)." 

Further,  at  p.  98,  are  the  words:  "An  order 
authorising  reprisals  will  be  conclusive  as  to  the 
facts  which  are  recited  as  showing  that  a  case  for 
reprisals  exists,  and  will  have  doe  weight  as 
showing  what,  in  the  opinion  of  His  Majesty's 
advisers,  are  the  best  or  only  means  of  meeting 
the  emergenoy;  but  this  will  not  preclude  the 
right  of  any  party  aggrieved  to  contend,  or  the 
right  of  the  court  to  hold,  that  these  means  are 
unlawful  as  entailing  on  neutrals  a  degree  of 
inconvenience  unreasonable,  considering  all  the 
circumstances  of  the  case." 

It  is  true  that  in  The  Ztmora  (tup.)  the  validity 
of  a  retaliatory  Order  in  Council  was  not  direotly 
in  question,  but  these  passages  were  carefully 


considered  and  advisedly  introduced  as  cogent 
illustrations  of  the  principle,  which  was  the  matter 
then  in  hand.  Without  ascribing  to  them  the 
binding  force  of  a  prior  decision  on  the  same 
point,  their  Lordships  must  attach  to  them  the 
greatest  weight  and,  before  thinking  it  right  to 
depart  from  them,  or  even  necessary  to  criticise 
them  at  any  great  length,  they  would  at  least 
expect  it  to  be  shown  either  that  there  are  autho- 
ritative decisions  to  the  oontrary,  or  that  they 
conflict  with  general  principles  of  prize  law  or 


ith  the  rules  of  common  right  in  international 
affairs. 

What  is  here  in  question  is  not  the  right  of  the 
belligerent  to  retaliate  upon  his  enemy  the  same 
measure  as  has  been  meted  out  to  him,  or  the 
propriety  of  justifying  in  one  belligerent  some 
departure  from  the  regular  rules  of  war  on  the 
ground  of  necessity  arising  from  prior  departures 
on  the  part  of  the  other,  T>ut  it  is  the  claim  of 
neutrals  to  be  saved  harmless  under  sach  circum- 
stances from  inconvenience  or  damage  thereout 
arising.  If  the  statement  above  quoted  from  TK» 
Zamora  (sup.)  be  correct,  the  recitals  in  the  Order 
in  Council  sufficiently  establish  the  existence  of 
such  breaches  of  law  on  the  part  of  the  German 
Government  as  justify  retaliatory  measures  on 
the  part  of  His  Majesty,  and,  if  so,  the  only 
question  open  to  the  neutral  claimant  for  the 
purpose  of  invalidating  the  order  is  whether  or 
not  it  subjects  neutrals  to 
prejudice  than  is : 
circumstances. 

Their  Lordships  think  that  such  a  rale  is  sound 
andindce)  inevitable.  From  the  nature  of  the 
ease  the  party  who  knows  beet  whether  or  not 
there  has  been  misconduct  calling  such  a  prin- 
ciple into  operation,  is  a  party  who  is  not  before 
the  oourt>  namely,  the  enemy  himself.  The 
neutral  claimant  can  hardly  have  much  informa- 
tion about  it,  and  certainly  cannot  be  expected 
to  prove  or  disprove  it.  His  Majesty's  Govern- 
ment, also  well  aware  of  the  facts,  has  already  by 
the  fact  as  well  as  by  the  recitals  of  the  Order  in 
Council  solemnly  declared  the  substance  and 
effect  of  that  knowledge,  and  an  independent 
inquiry  into  the  course  of  contemporary  events, 
both  naval  and  military,  is  one  which  a  Court  of 
Price  is  but  ill-qualified  to  undertake  for  itself. 
Still  less  would  it  be  proper  for  suoh  a  oourt  to 
inquire  into  the  reasons  of  policy,  military  or 
other,  which  have  been  the  cause  and  are  to  be 
the  justification  for  resorting  to  retaliation  for 
that  misconduct.  Its  function  is,  in  protection 
of  the  rights  of  neutrals,  to  weigh  on  a  pi 
occasion  the  measures  of  retaliation  whioh 


been  adopted  in  fact,  and  to  inquire  whether 
they  are  in  their  nature  or  extent  other  than 
commensurate  with  the  prior  wrong  done,  and 
whether  they  inflict  on  neutrals,  when  they  are 
looked  at  as  a  whole,  inconvenience  greater  than 
is  reasonable  under  all  the  circumstances.  It 
follows  that  a  Oourt  of  Prize,  while  bound  to 
ascertain  from  the  terms  of  the  Order 
itself,  the  origin  and  the  occasion  of  the 
retaliatory  measures  for  the  purpose  cf  weighing 
those  measures  with  justice  as  tbey  affect  neutrals, 
nevertheless  ought  not  to  question,  still  less  to 
dispute,  that  the  warrant  for  passing  the  order, 
whioh  is  set  out  in  its  recitals,  has  in  troth  arisen 
in  the  manner  therein  stated.  Although  the  scope 
of  this  inquiry  is  thus  limited  in  law,  in  fact  their 
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Lordships  cannot  be  blind  to  what  il  notorious  to 
all  the  world  and  is  in  the  reool lection  of  all  men, 
the  outrage  namely  committed  by  the  enemy, 
upon  law,  humanity,  and  the  rights,  alike  of 
bell  i  *er  en  to  and  neutrals,  which  led  to  and  indeed 
compelled  the  adoption  of  some  anoh  polio j  as 
is  embodied  in  this  Order  in  Council.  In  con- 
sidering whether  more  inconvenience  is  inflicted 
upon  neutrals  than  the  oiroumstanoes  involve,  the 
frequency  and  the  enormity  of  the  original  wrongs 
are  alike  material,  for  the  more  gross  and  uni- 
versal those  wrongs  are,  the  more  are  all  nations 
concerned  in  their  repression,  and  bound  for  their 
part  to  submit  to  such  saorifi oes  as  that  repression 
involves.  It  is  right  to  recall  that,  as  neutral 
oommeroe  suffered  and  was  doomed  to  suffer 
gross  prejudice  from  the  illegal  policy  proclaimed 
and  acted  on  by  the  German  Government,  so  it 
profited  by  and  obtained  relief  from  retaliatory 
measures,  if  effective  to  restrain,  to  punisb,  and  to 
bring  to  an  end  such  injurious  conduct.  Neutrals 
whose  principles  or  policy  lead  them  to  refrain 
from  punitory  or  repressive  action  of  their  own, 
may  well  be  called  on  to  bear  a  passive  part  in 
the  necessary  suppression  of  courses,  which  are 
f *tal  to  the  freedom  of  all  who  use  the  seas. 

The  argument  principally  urged  at  the  bar 
ignored  these  considerations  and  assumed  at 
absolute  right  in  neutral  trade  to  proceed  without 
interference  or  restriction,  unless  by  the  applica- 
tion of  the  rules  heretofore  established  as  to 
contraband  traffic,  unneutral  service,  and  blockade. 
The  assumption  was  that  a  neutral,  too  paoifio  or 
too  impotent  to  resent  the  aggressions  and  law- 
lessneis  of  one  belligerent,  can  require  the  other 
to  refrain  from  his  most  effective  or  his  only 
defence  against  it,  by  the  assertion  of  an  absolute 
inviolability  for  his  own  neutral  trade,  which 
would  thereby  become  engaged  in  a  passive  com* 
plioity  with  the  original  offender.   Eor  this  con- 
tention no  authority  at  all  was  forthcoming. 
Reference  was  made  to  the  Orders  in  Council  of 
1806  to  1812,  whiob  were  framed  by  way  of 
retaliation  for  the  Berlin  and  Milan  decrees. 
There  has  been  muoh  discussion  of  these  cele- 
brated instruments  on  one  side  or  the  other, 
though  singularly  little  in  decided  oases  or  in 
treatises   of    repute,  and,  according  to  their 
nationality  or  their  partisanship,  writers  have 
denounced  the  one  policy  or  the  other,  or  hare 
asserted  their  own  superiority  by  an  impartial 
censure  of  bjth.   The  present  order,  however, 
does  not  involve  for  its  justification  a  defence  of 
the  very  terms  of  those  Orders  in  Council.  It 
must  be  judged  on  its  merits,  and, if  the  principle 
is  advanced  against  it  that  snoh  retaliation  is 
wrong  in  kind,  no  foundation  in  authority  has 
been  found  on  which  to  reat  it.   Nor  ia  the  prin- 
ciple itself  aound.   The  aeaa  are  the  highway  of  all, 
and  it  ia  incidental  to  the  very  nature  of  maritime 
war  that  neutrals  in  uaing  that  highway  maj 
suffer  inconvenience  from  the  exercise  of  their 
concurrent  rights  by  those  who  have  to  wage  war 
upon  it.   Of  thia  fundamental  fact  the  right  of 
blockade  ia  only  an  example.    It  ia  true  that 
contraband,  blockade,  and  unneutral  service  are 
branohee  of  international  law  which  have  their 
own  history,  their  own  illustrations,  and  their 
own  development.   Their  growth  has  been  unsys- 
tematic and  the  assertion  of  right  under  these 
different  beads  haa  not  been  cloaely  connected  or 
simultaneous    Nevertheless  it  would  be  illogical 
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to  regard  them  as  being  in  themselves  discon- 
nected topic*  ores  being  the  subject  of  rights  and 
liabilities  which  have  no  common  connection. 
They  may  also  be  treated,  as  in  fact  they  are,  as 
illustrations  of  the  broad  rule  that  belligerency 
and  neutrality  are  states  so  related  to  one 
another  that  the  latter  must  accept  some  abate- 
ment of  the  full  benefits  of  peace  in  order  that 
the  former  may  not  be  thwarted  in  war  in  the 
assertion  and  defence  of  what  is  the  most  precious 
of  all  the  rights  of  nations,  the  right  to  security 
and  independence.  The  categories  of  such  cases 
are  not  closed.  To  deny  to  the  belligerent  under 
the  head  of  retaliation  any  right  to  interfere  with 
the  trade  of  neutrals  beyond  that  whioh,  quite 
apart  from  oiroumstanoes  whioh  warrant  retalia- 
tion, be  enjoys  already  under  the  heads  of  con- 
traband, blockade,  and  unneutral  service,  would 
be  to  take  away  with  one  hand  what  haa 
formally  been  conceded  with  the  other.  Ae 
between  belligerents  acts  of  retaliation  are  either 
the  return  of  blow  for  blow  in  the  course  of  com  bat, 
or  are  questions  of  the  laws  of  war  not  imme- 
diately falling  under  the  cognisance  of  a  Court 
of  Prise.  Little  of  this  subject  ia  left  to  prise 
law  beyond  its  effect  on  neutrals  and  on  the 
rights  of  belligerents  against  neutrals,  and  to 
say  that  retaliation  is  invalid  as  against  neutrals, 
except  within  the  old  limits  of  blockade,  contra- 
band, and  unneutral  service,  ia  to  reduce  retalia- 
tion to  a  mere  simulacrum,  the  title  of  an 
admitted  right  without  practical  application  or 
effect. 

Apart  from  the  Zamora  the  decided  oases  on 
this  subject,  if  not  many,  are  at  least  not  am- 
biguous. Of  The  Leonora  (14  Asp.  Mar.  Law 
Oaa.  209;  118  L  T.  Rep.  862;  (1918)  P.  182), 
decided  on  the  later  Order  in  Council,  their 
Lordships  say  nothing  now,  since  they  are 
informed  that  it  is  under  appeal  to  their  Lord" 
ships'  board,  and  they  desire  on  the  present 
occasion  to  say  no  more,  whioh  might  affect  the 
determination  of  that  case,  than  is  indispensable 
to  the  disposal  of  the  present  one. 

Sir  William  Scott's  decisions  on  the  retaliatory 
orders  in  council  were  many,  and  many  of  them 
were  affirmed  on  appeal  He  repeatedly  and  in 
reasoned  terms  declared  the  nature  of  the  right 
of  retaliation  and  its  entire  consistency  with  the 
principles  of  international  law.  Since  then  dis- 
cussion haa  turned  on  the  measures  by  which 
effect  was  then  given  to  that  right,  not  on  the 
foundation  of  the  principle  itself,  and  their  Lord- 
ships regard  it  as  being  now  too  firmly  established 
to  be  open  to  doubt. 

Turning  to  the  question  whioh  was  little 
argued,  if  at  all,  though  it  ia  the  real  question 
in  the  case,  whether  the  Order  in  Council  of 
the  11th  March  1915  inflict*  hardship  excessive 
either  in  kind  or  in  degree  upon  neutral 
oommeroe,  their  Lordships  think  that  no  snoh 
hardship  was  shown.  It  might  well  be  said  that 
neutral  oommeroe  under  this  order  is  treated  with 
all  practicable  tenderness,  but  it  is  enough  to 
negative  the  contention  that  there  ia  avoidable 
hardship.  Of  the  later  Order  in  Council  they 
say  nothing  now.    If  the  neutral  shipowner  is 

Esid  a  proper  price  for  the  service  rendered  by 
is  ship,  and  the  neutral  cargo-owner  a  proper 
price  according  to  the  value  of  his  goods,  sub- 
stantial oaa  Be  of  oom  plaint  can  only  arise  if  con- 
siderations are  put  forward  which  go  beyond  the 
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ordinary  motives  of  commerce  and  partake  of  a 
political  character,  from  a  dec  ire  either  to 
em ba rasa  the  one  belligerent  or  to  support  the 
other.  In  the  present  case  the  agreement  of  the 
parties  as  to  the  amonnt  to  be  allowed  for  freight 
disposes  of  ail  question  as  to  the  claimants'  rights 
to  com  pen  •  a  ti  on  for  mere  inconvenience  oaused 
by  inforoing  the  Order  in  Council.  Presumably 
that  sum  took  into  aooount  the  aotual  course  and 
duration  of  the  Toy  age  and  constituted  a  proper 
alike  for  carrying  and  for  discharging 
o  under  the  actual  circumatanoes  of  that 
The  further  claims  are  in  the  nature  of 
claims  for  damages  for  unlawful  interference 
with  the  performance  of  the  Rotterdam  charter- 
party.  They  can  be  maintained  only  by  suppos- 
ing that  a  wrong  was  done  to  the  claimants, 
because  they  were  prevented  from  performing  it, 
for  in  their  nature  these  claims  aianme  that  the 
shipowners  are  to  be  pat  in  the  same  position  as 
if  they  bed  oompleted  the  Toyage  under  that 
contract,  and  are  not  merely  to  be  remunerated 
on  proper  terms  for  the  performance  of  the 
voyage,  whioh  was  in  fact  accomplished.  In  other 
words,  they  are  a  olaim  for  damages,  as  for  wrong 
done  by  the  mere  fact  of  putting  in  force  the 
Order  in  Council.  Suoh  a  olaim  oannnt  be 
sustained.  Their  Lordships  will  humbly  advise 
His  Majesty  that  the  appeal  should  be  dismissed 
with  coet*. 

Solicitors  for  the  appellants,  BoltereU  and 
Rocks. 

Solicitor  for  the  Grown,  Treasury  Solicitor. 


July  25,  26,  and  Nov.  13, 1918. 
(Present  t  The  Right  Hons.  Lords  Sumbbb, 
Parmoor,     Wrbnbuet,     8ir  William 
Pickford,  and  Sir  Arthur  Ohabmbll.) 

THB  K  RON  PBI NZB88IN  VICTORIA,  (e) 
OH    APPBAL   FROM  THB   ADMIRALTY  DIVISION 

(IN  PRIZB),  BNOLAND. 
Prise  Court — Conditional  contraband— Consignment 
to  neutral  port — Named  consignee— Enemy  desti- 
nation—Orders in  Council-— Declaration  of  London 
1909,  art.  35. 

The  Declaration  of  London  1909,  which  was  not 
ratified  by  Great  Britain,  by  art.  35  purported  to 
abrogate  the  doctrine  of  continuous  voyage  ta  the 
case  of  conditional  contraband  and  to  make  the 
ship's  paper*  conclusive  as  to  the  port  of 
discharge. 

An  Order  in  Council  of  the  29th  Oct.  1914,  by  clause  1 
provided  that  the  Declaration  of  London  should  be 
thenceforth  adopted,  subject  to  certain  modifica- 
tions. Modification  {Hi.)  provided  that,  "  notwith- 
standing the  provisions  of  art.  35  of  the  said 
Declaration,  conditional  contraband  shall  be  liable 
to  capture  on  board  a  vessel  bound  for  a  neutral 
port  if  the  goods  are  consigned  4  to  order  '  or  if  the 
ship's  papers  do  not  show  who  is  the  consignee  of 
the  goods,  or  if  they  show  a  consignee  of  the  goods 
in  territory  belonging  to  or  occupied  by  the 
enemy." 

The  appellants,  a  Swedish  company,  purchased 
coffee  at  Bio  Janeiro  and  paid  for  it  through 
bankers  in  Auj.  1915.   The  coffee  was  shipped 


(•) 
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under  two  bill'  of  lading  by  the  Swedish  steam- 
ship  K.  V.  for  delivery  to  the  appellants  at 
SundsvaU  as  the  consignees.  On  the  voyage  the 
vessel  put  into  Kirkwall,  where  the  coffee  was 
seized  as  conditional  contraband. 
Sir  Samuel  Evans,  P.  found  that  the  coffee  was 
intended  to  be  supplied  to  Germany  and  condemned 
it 

Held,  that  the  statistical  evidence  given  by  the  Crown, 
and  not  challenged,  was  sufficient  to  warrant  the 
finding  that  the  coffee  was  intended  to  be  supplied 
to  Germany.  In  their  Lordships'  opinion  the 
President  did  not  intend  to  find  that  the  apptllants 
were  colourable  or  sham  consignees,  and  therefore 
the  modification  in  clause  I  (Hi.)  of  the  Order  in 
Council  of  tha  29/A  Oct.  1914,  which  was  not  i* 
this  particular  affected  by  the  Order  in  Council  of 
the  llth  March  1915,  applied,  and  the  coffee  was 
immune  from  condemnation.  The  ease  was 
accordingly  remitted  to  the  Prize  Court  in 
accordance  with  art.  3  of  the  Order  in  Council 
of  the  111*  March  1915  to  settle  the  terms  of  the 
restoration. 

Appbal  by  claimants  from  a  decree  of  the 
Pn'ss  Court,  England.  The  respondent  was  His 
Majesty's  Procurator- General. 

8ir  Brie  Bicharde,  K.  O.  and  Balloeh  for  the 
appellants. 

Sir  Gordon  Hewart  (S.  G.),  Btuort  Sevan,  and 
Clement  Davis  tor  the  respondent. 

The  considered  opinion  of  their  Lordships  was 
delivered  by 

Lord  Sumnbb.— In  this  ease  the  late  8ir 
Samuel  Evans  condemned  250  bags  of  coffee, 
conditional  contraband  on  war,  shipped  by 
Nordskog  and  Oo.  on  the  Swedish  steamship 
Kronprinteisin  Victoria  at  Rio  de  Janeiro  for 
delivery  at  Sundsvall,  in  Sweden,  to  the  appel- 
lants, who  were  claimants  below,  an  incorporated 
Swedish  company  trading  as  wholesale  grocers 
ender  the  name  of  Aktiebolaget  Dahlen  and 
Wahlstedt.  The  appellants  swore  that  this  coffee 
was  part  of  a  large  quantity  which  thsy  bad 
previously  bought  of  Nordskog  and  Oo. ;  that 
they  had  declared  before  shipment  that  none  of 
it  was  imported  from  or  would  be  sent  to  an 
ulterior  enemy  destination,  and  that  this  declara- 
tion was  true.  The  purchase  oontraot  and  docu* 
mentary  evidence  of  payment  for  the  ooffee  were 
forthcoming  and  their  genuineness  was  not  denied. 
The  Crown  pat  in  evidence  of  a  statistical 
character  of  the  changes  both  in  the  general 
imports  of  ooffee  into  Sweden  and  in  the  exports 
of  coffee  from  Sweden  since  the  beginning  of  the 
war.  This  showed  changes  both  in  quantity  and  in 
destination,  and  also  an  increase  in  the  appellants' 
imports  in  particular.  There  was  also  evidenoe, 
the  sufficiency  of  which  was  admitted,  that  if  the 
ulterior  destination  of  this  ooffee  was  Germany,  it 
would  be  imported  into  Germsny  for  the  nse  of 
the  Garman  Government  and  forces.  No  evidence 
was  put  in  to  contradict  that  of  the  Crown. 

The  appellants,  whose  declaration  before  ship- 
meet  had  stated  that  the  coffee  was  intended  for 
internal  consumption  in  S  veden,  made  it  part  of 
their  case  at  the  trial,  that  they  were  considerable 
exporters  of  coffee  to  Finland,  as  well  as  dealers 
in  ooffee  in  the  Swedish  province  of  Norrland,  and 
in  support  of  this  Touched  two  certificates  by 
M  Oensta  Ohm,  and  M.  Ernst  Yssareaon,  Bignin 
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respectively  as  "British  Pro-Consul"  and  as 
"Acting  British  Pro-Consul"  at  Sands  vail,  pur- 
porting to  give  the  result  of  an  examination  of 
the  appellants'  sale  notes  and  books.  The  learned 
President,  justly  impressed  with  the  unquestioned 
fact,  among  others,  that  the  appellants  had  multi- 
plied their  imports  of  coffee  atleaat  six  times  over 
since  the  war  began,  tb*t  the  town,  in  which  they 
traded,  with  only  17,000  inhabitants  contained  a 
soore  of  other  coffee  importers,  five  of  whom  alone 
imported  over  70,000  bags,  while  the  appellants 
were  importing  30,000,  and  that  the  two  provinces 
of  Jemtland  and  Vesternorrland,  whose  *'  com- 
mercial oentre,"  Sandsvall,  only  contains  375.000 
inhabitants  in  all,  thought  that  the  nature  of  the 
appellants'  export  trade  required  further  evidence. 
The  bags  are  60  kilog.  bags,  and  an  import  of  a 
quantity  into  SondBvall  sufficient  to  supply  every 
man,  woman,  and  child  within  its  internal  trading 
area  with  a  third  of  a  hundredweight  of  coffee  for 
the  year  suggested  a  largo  export  trade,  nor  was 
the  proximity  of  Sundavall  to  Finland  inconsistent 
with  that  town's  partaking  in  the  extensive  and 
lucrative  trade  with  Germany,  which  undoubtedly 
went  on.  Accordingly  he  offered  to  adjourn  the 
hearing,  in  order  tbat  the  claimants  might  hare 
the  opportunity  of  sending  over  for  examination 
in  oourt  the  books  relating  to  their  export  trade, 
some  entries  in  which  had  been  submitted  to  the 
inspection  of.the  British  Vice-Consulate  at  Bunds 
vail.  Their  counsel  accepted  the  adjournment,  in 
order  tbat  his  clients  might  consider  what  course 
they  should  take,  but  upon  consideration  they 
refused  to  avail  themselves  of  the  opportunity. 
Thereupon  the  learned  President  condemned  the 
ooffee,  concluding  bis  judgment  with  these  words ; 
"  They  have  failed  to  satisfy  me  of  the  truth  of 
their  case.  From  the  evidence  adduced  and  from 
all  the  circumstances  of  the  case,  including  the 
conduct  of  the  claimants,  I  draw  the  inference 
that  the  coffee  seized  was  not  bought  by  them  for 
the  purpose  of  consumption  in  Sweden  or  in  order 
to  become  part  of  the  common  stock  of  tbat 
country  or  for  the  purpose  of  re-sale  to  any 
neutral  country,  but  was  shipped  to  and  received 
by  them  to  be  forwarded  through  Sundsvall  to 
Hamburg." 

Three  questions  have  been  raised  before  their 
Lordships :  (1)  Whether  this  was  a  finding  that 
the  appellants  were  not  really  the  consignees  of 
the  coffee  but  only  figured  as  suoh  fictitiously  in 
order  to  disguise  the  importation  of  tho  ooffee 
into  Germany  by  a  Hamburg  firm  via  Sundsvall ; 
(2)  whether,  if  so,  or  if  it  was  a  finding  that  the 
appellants  were  the  true  consignees  importing 
the  ooffee  but  with  an  ulterior  destination  in 
Germany  beyond  Sundsvall,  it  wae  competent  to 
the  lea.ned  President  so  to  find  on  the  materials 
before  him ;  and  (3)  if  tbe  finding  was  to  the 
latter  effect,  whether  it  was  material  or  warranted 
the  condemnation  of  the  goods  in  view  of  the 
destination  of  tbe  ship,  the  tenor  of  tbe  ship's 
papers,  and  the  language  of  the  Declaration  of 
London.  No.  2,  Order  in  Council,  dated  the 
29th  Oct.  1914/ 

Their  Lordships  are  of  opinion  that  the  learned 
President  did  not  find  that  the  claimants  were 
only  colourable  and  sham  oonBignees  of  this 
coffee.  There  are  circumstances  in  the  case 
suggesting  suoh  a  conclusion,  connected  with  the 
banking  transactions  by  means  of  which  pay- 
ment was  made  for  the  coffee,  and  with  the  part 
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Slayed  in  it  by  Nordskog  and  Co.,  of  Rio  de 
aneiro,  and  Santos  in  Brazil,  and  of  1/3  Read - 
husgatan,  Ohristiania,  by  Carl  B.  Prosoh,  also  of 
Christ iania,  and  by  Eugen  Urban  and  Co  ,  coffee 
importers,  of  Hamburg.  There  are  also  observa- 
tions made  during  the  hearing  and  passages  in 
the  judgment  of  tbe  learned  President  which 
seem  to  refer  to  suoh  a  suggested  conclusion,  but 
their  Lordships  are  satisfied  that  this  was  not 
tbe  cx6Q  presented  by  tbe  Crown  in  the  Pr;ze 
Court,  and  they  think  that  tbia  was  not  tbe  find- 
ing at  which  he  arrived.  Even  if  tbe  materials 
would  have  warranted  such  a  conclusion,  as  to 
wbioh  no  opinion  need  be  expressed,  their  Lord- 
ships would  not  be  prepared  to  allow  the  captors 
to  succeed  on  appeal  by  raising  a  case  on  the 
facts,  which  they  never  presented  for  the  deter- 
mination of  the  court  below. 

Their  Lordships  are  of  Opinion  tbat  the 
materials  before  him  warranted  the  learned 
President  in  finding  tbe  ulterior  German  destina- 
tion, which  they  conceive  to  be  the  true  effect  of 
his  judgment.  The  admissibility  of  what  is 
called  a  statu tical  case  has  already  been  recog- 
nised. Not  only  was  this  case  pointed  to  the 
general  contrast  between  tbe  overseas  trade  of 
Swedish  merchants  before  and  after  the  outbreak 
of  war,  but  particular  and  precise  evidence  was 
given  of  tbe  remarkable  expansion  of  the  appel- 
lants' own  operations;  and  this  was  reinforced 
by  evidence  of  their  credit  and  associations. 
Their  Lordships  do  not  say  that  less  might  not 
have  sufiioed :  the  question  is  one  of  the  evidence 
actually  given.  There  ie  further  the  fact  tbat 
the  appellants  declined  to  produce  their  books  in 
oourt.  Here  again,  be  it  observed,  tbe  President 
did  not  order  them  to  embark  on  an  inquiry, 
wbioh  tbey  had  not  opered,  or  order  that  proof 
of  a  particular  branch  of  the  case  should  be  given 
in  one  way  only.  The  appellants  bad  vouched  in 
their  own  favour  on  one  aspect  of  tbe  case  their 
own  record  of  certain  selected  transactions;  tbey 
had  the  opportunity  of  completing  that  aspect  of 
the  case  from  materials  of  the  same  cIsrb  in  their 
own  possession  by  way  of  rebuttal  of  the  captors' 
evidence,  and  to  make  that  opportunity  fruitful 
were  informed  how  best,  in  view  of  the  President'* 
great  experience  of  these  oases,  they  oonld  present 
such  evidence  so  as  to  bring  conviction  to  his 
mind.  It  is  nothing  to  tbe  point  to  nrge  that 
they  had  engaged  in  a  trade,  wbioh  to  them  was 
lawfnl  though  pursued  at  their  peril,  or  to  aay, 
as  they  did  say,  tbat  their  trading  books  were 
required  in  Sweden,  and  that  Swedish  law  placed 
a  limit  on  the  extent  to  wbioh  they  oonld  give 
"discovery  tb vowing  light  upon  our  case."  Tbey 
claimed  the  coffee  in  the  Prize  Oourt  here,  and  if 
tbe  evidence,  by  which  their  case  might  have 
been  cogently  supported,  was  required  for  their 
other  business  in  Sweden,  it  was  for  them  to 
choose  whether  they  would  conduct  their  case  or 
their  business  to  the  better  advantage.  Their 
Lordships  fully  appreciate  the  learned  President's 
view,  that  an  offer  of  inspection  of  tbe  books  in 
Sweden  "  by  a  notary  public  or  otherwise  "  was 
in  the  circumstances  almost  illusory.  As  to  the 
reference  to  tbe  law  of  8weden,  the  matter  has 
been  dealt  with  in  other  cases.  Though  loath  to 
credit  tbat  Swedish  law,  truly  understood,  does 
restrict  the  right  of  a  Swedish  subject  to  support 
a  case,  which  he  is  concerned  to  prove,  by  the 
best  ovidence  of  his  own  transactions,  and  while 

Digitized  by  Google 


The  Kronprinzssbin  Victoria. 


MARITIME  LAW  CASES.  393 
Pair.  Oo.]  Tbr  Kbonpbirzesbih  Victoria.  [Pkiv.  Oo. 


recognising  that,  if  it  be  so,  thin  is  not  a  matter 
for  their  oritioism  or  animadversion,  bat  solely 
one  for  the  judgment  of  the  Government  and 
Legislature  of  the  Kingdom  of  Sweden,  tbeir 
Lordships  most  observe,  as  they  have  observed 
before,  that  it  is  impossible  for  a  Court  of  Prists, 
an  international  tribunal,  to  allow  its  investiga- 
tion of  the  truth  of  the  matters  brought  before  it 
to  be  limited  by  the  restrictions  of  the  municipal 
law  affecting  one  of  the  parties  to  the  proceed- 
ings before  it.  Their  Lordtbips  cannot  bold  that 
a  captor's  evidence  is  not  to  prove,  whatever 
it  is  capable  of  proving,  merely  because  the 
claimant  is  not  permitted  by  the  Uws  of  his 
country  to  produce  the  evidence  appropriate  to 
rebnt  it 

The  remaining  question  turns  upon  the  con- 
struction of  par.  1  (iii)  of  the  Declaration  of 
London,  Nr.  2,  Order  in  Council.  This  order, 
which  declares,  inter  alia,  under  what  modifica- 
tions His  Majesty  will  racoenise  art  85  of  the 
Declaration  ot  London,  so  long  as  the  Order  is  in 
force,  operates,  as  has  been  already  decided,  as  a 
waiver  of  the  belligerent  rights  of  the  Grown  in 
favour  of  neutrals,  to  which  a  Court  of  Prise  will 
give  effect  as  against  captors.  His  Msje-sty,  who 
was  pleased  to  announce  such  a  waiver,  is  entitled 
to  modify  or  to  recall  it  as  he  may  be  advised,  and 
in  fact  the  Order  in  Council  of  the  7th  July  1916 
did  in  terms  revoke  the  Order  in  Council  of  the 
29th  Oct.  1914,  and  proceeded  to  deal  with  the  same 
matters  otherwise.  It  was,  however,  argued  by 
the  Solicitor- General  that  there  had  b^ea  a  prior 
restriction  or  revocation  of  that  waiver — namely, 
by  the  Order  in  Council  of  the  11th  Maroh  1915 
— and  the  date  of  the  shipment  of  the  coffee  and 
voyage  of  the  Kronprinxtstin  Victoria  was  in  fact 
such  that  the  latter  order  would  cover  that 
period,  though  the  order  of  the  7th  July  1916 
would  not  The  argument  shortly  was  that  the 
object  of  the  Order  in  Council  of  the  11th  March 
1915  being,  in  the  words  cf  the  recital,  "  to  pre- 
vent commodities  of  any  kind  from  reaching  or 
leaving  Germany,"  and  the  substantive  provision 
of  par.  (iii.)  being  that  goods  with  an  enemy 
destination  carried  in  a  ship  bound  for  a  port 
other  than  a  German  port  shall  be  discharged  in 
a  British  or  allied  port,  and  snbsequently  be 
restored  on  terms,  "  unless  they  are  contraband 
ot  war,"  it  would  be  unreasonable  to  bold  that, 
if  they  are  contraband  of  war,  they  may  be 
released  unconditionally,  for  that  would  expressly 
defeat  the  object  of  the  Order  in  Council  itself. 
Hence,  it  was  said,  that  to  avoid  so  unsatisfactory 
a  result  the  Order  in  Council  of  1915  must  be 
deemed  to  have  revoked  by  implication  the 
concessions  made  under  the  Order  in  Council 
of  the  29th  Oct.  1914.  The  point  is  novel.  It 
might  have  been  taken,  but  was  not,  in  The 
Louieiana  (14  Asp  Mar.  Law  Oas.  233;  118  L.  T. 
Rep.  274;  (1918)  A.  0.  461).  The  contrary  was 
assumed  to  be  the  c  ue,  though  it  is  true  there  had 
been  no  argument,  by  their  Lord  ships'  board  in 
The  Proton  (14  Asp.  Mar.  Law  Cos.  268;  118 
L.  T.  Rep.  519;  (1918)  1  A.  0.  578.  p.  580).  It 
was  not  tiken  by  the  Crown  before  the  learned 
Pre- i lent  in  the  present  cue,  nor  is  a  contention 
plausible  which  involves  the  proposition  that  an 
order  directing  goods  to  be  restored,  "unless 
they  are  contraband,"  is  an  order  condemning 
them  if  they  are,  all  other  Orders  in  Council  not* 
withstanding.  The  words  "  unlets  they  are  con- 
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traband  of  war  "  naturally  mean  that  the  order 
in  question  does  not  apply  to  snob  goods  for 
which  there  are  other  legal*  provisions. 

Their  Lordships,  however,  hold,  for  two  reasons 
of  a  somewhat  more  general  character,  that  the 
Order  in  Council  of  the  29th  Oct  1914  wss  not  in 
this  particular  affected  by  the  Order  in  Council 
of  the  11th  Maroh  1915.  The  whole  tenor  of  the 
order  of  the  7th  July  1916,  the  recitals,  the 
repeal,  and  the  re-enactment,  are  consistent  only 
with  the  view  that  the  order  of  the  29th  Oct.  1914 
bad  up  to  that  date  remained  in  full  force  and 
unaffected.  Further,  though  no  form  of  words 
and  no  formal  instrument  can  be  prescribed  to 
the  Crown  by  which  to  revoke  its  former  grant 
or  to  resume  the  full  belligerent  rights,  which 
bad  previously  been  waived,  it  is  at  least  necessary 
that  the  intention  to  revoke  and  the  intimation 
of  the  resumption  should  be  unambiguous  and 
clear.  It  would  ill  become  the  dignity  of  the 
Crown  and  be  little  ooDgruons  with  its  responsi- 
bility, alike  towards  its  subjects  and  to  neutrals 
in  exercising  or  forbearing  to  exercise  belligerent 
rights,  if  concessions  publicly  and  advisedly  made 
were  to  be  recalled  by  words  of  doubtful  import 
or  by  nice  implications  from  language  unques- 
tionably employed  alio  intuitu.  If  this  con- 
tention were  to  prevail  it  would  follow  that  the 
decision  of  the  board  in  the  Louitiana  was  a 
decision  on  the  true  construction  of  an  order, 
which  was  inapplicable  because  it  had  been 
revoked.  It  is  true  that  there  is  nothing  in  that 
decision  whioh  would  preclude  the  board  by 
authority  from  considering  the  contention,  for 
the  construction  of  an  instrument  and  its  applica- 
bility are  different  matters,  but  their  Lordships 
cannot  but  feel  oonfirmed  in  the  opinion  which 
they  have  formed  by  the  fact  that  on  the  former 
occasion  the  law  officers  of  the  Groan  either  did 
not  think  of  the  point  or  deemed  it  better  not  to 
raise  it 

The  construction  of  the  Declaration  of  London, 
No.  2,  Order  in  Council,  p.  1,  sub  s.  iii ,  remains 
to  be  considered.  Here  again  the  judgment  in 
Tht  Louiiiania  (rap.)  does  not  conclude  the 
m itter,  for  the  language  there  used  dealt  with 
the  position  of  a  neutral  shipper  anxioua  to  know 
bow  far  bis  shipment  would  be  covered,  when 
consigned  to  some  actual  named  consignee  in  a 
oountry  adjacent  to  Germany.  It  was  there  said 
that  the  neutral  shipper  would  not  suffer  merely 
by  reason  of  the  intentions  of  that  consignee. 
The  claimants  were  the  shippers,  they  claimed  to 
be  owners  of  the  goods,  and  alleged  that  the 
consignees  tarred  in  the  tills  of  lading  were  so 
named  for  convenience  only,  and  that  no  pro- 
perty passed  to  them.  Here  the  claimants  are 
the  named  oonsigneee,  and,  upon  the  case  made 
in  the  Prize  Court,  they  were  consignees  to  whom 
the  property  had  passed  before  se>zire,  in  fact 
the  day  before.  Nut  only  so,  but  tbey  were  con- 
signees to  whom  the  consignors  had  parted  with 
the  real  control  of  the  goods.  Their  intention, 
however,  was  to  give  the  goods  an  ulterior  enemy 
destination.  Does  ibis  intention  prevent  them 
from  being  persons,  the  inse'tion  of  whose  names 
in  the  bills  of  lading  cause  the  ship's  papers  to 
"  show  who  is  the  consignee  of  the  goods  P  "  On 
prinoiple  tbeir  Lordships  think  not.  If  the 
seizure  bad  been  two  days  earlier  and  the  claims 
had  been  made  by  Nordskog  and  Co.,  the  language 
employed  in.  the  Louieiania  would  have  applied. 
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The  present  is  a  different  case,  and  whether  the 
date  of  the  passing  of  the  property  be  or  be  not 
crucial,  it  cannot  be  aaid  on  the  present  facte 
that  the  appellanta  were  not  the  consignees.  It 
ie  not  even  shown  that  they  had  an  arrangement 
with  Nordskog  and  Oo.  or  with  some  other 
parties  ander  which  they  had  engaged  to  forward 
the)  ooffee  to  Germany,  though  what  difference 
that  would  have  made,  being  a  personal  obliga- 
tion only,  need  not  be  decided.  All  that  is  shown 
is  that  they  had  an  intention.  This  appears  to 
be  preoUely  the  case  or  one  of  the  cases  in  whioh, 
under  the  Older  in  Council  in  question,  the  ship's 
destination  and  the  form  of  the  ship's  papers 
covered  the  goods.  To  extend  the  qualities  whioh 
may  bo  predicated  of  the  consignee,  whom  the 
ship's  papers  are  to  show,  to  qualities  con- 
nected with  his  general  trade  or  with  par- 
tionlar  contracts,  independent  of  the  contract 
of  carriage,  would  be  to  protect  the  goods 
only  when  the  ship's  papers  show  something 
whioh  in  maritime  practice  they  never  do  and 
rarely  could  show.  The  ooffee  was  accordingly 
in  this  case  immune  from  condemnation,  its 
ulterior  enemy  destination  notwithstanding. 

The  Order  in  Council  of  the  11th  March  1915, 
art.  3,  provided  for  the  discharge  of  the  goods  in 
the  present  case  and  proceeded:  "  Any  goods  so 
discharged  in  a  British  port  shall  be  placed  in 
the  custody  of  the  marshal  of  the  Prize  Court, 
and  unless  they  are  contraband  of  war  shall,  if 
not  requisitioned  for  the  aee  of  His  Majesty,  be 
restored  by  order  of  the  court  upon  such  terms 
as  the  oocrt  may  in  the  circumstances  deem  to 

words  determine  the  mode  in  whioh  these 
goods  are  to  be  dealt  with  after  baring  been  placed 
ra  the  custody  of  the  marshal.  It  is  for  the 
President  in  bis  discretion  to  decide  upon  what 
terms  they  ehall  be  restored.  Presumably  they 
have  been  requisitioned  or  sold  and  are  no  longer 
in  specie;  if  so,  the  proceeds  or  their  money 
value  will  represent  the  goods  and  be  the  subject 
of  his  order.  The  decree  of  condemnation  muit 
be  not  aside  and  the  case  must  be  remitted  to  the 
Prize  Court,  to  settle  the  termB  of  restoration, 
bat  as  the  point  on  whioh  the  appeal  succeeds  is 
one  which  was  never  properly  urged  op>n  Sir 
Samuel  ISvsns,  there  can  be  no  oosts  of  this 
appeal.  Their  Lordships  will  humbly  advise  His 
Majesty  accordingly. 

8olioltors  for  the  appellants,  Trovers  8miiK, 
Braithwaite,  and  Oo. 
Solicitor  for  the  Crown,  Treasury  Solicitor. 
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Dec  2  and  8,  1918. 

(Before  Smarm  Eadt.  M.R.,  Do**,  L.J.,  and 
Brn.  J ) 

A  :  MIB1LTT  CoXMISeiOMBBB  V.  PaOB  ; 

Thb  OoHquiBOa.  (a) 

APPIAI,  FROM  TBI  XMO'8  BMOfl  DIYIBIOJ*. 

Salvage  —  Requisitioned  tug  —  Tug  demised  to 
Crown — Time  charter— Service*  rendered— Bight 
to  salvage  earned  — "  Skip  belonging  to  H  s 
Majesty"— Merchant  Shipping  Act  1894  (67  <ft 
68  Via.  c.  60),  s.  557— Merchant  Shipping 
(8alvoge)  Act  1916  (6  <*  7  Qeo  6,  &  41).  s.  I. 

The  defendant*'  tug  uxu  requisitioned  by  the 
Admiralty  on  the  term*  of  the  charter- party  known 
ae  T.  99,  whereby  the  owners  und'rtook  to  pay  for 
all  wages,  provisions  and  a'l  etpenses,  except  fur 
coal  and  other  fuel,  which  were  to  be  borne  by  (he 
Admiralty.  The  owners  were  to  insure  against  all 
marine  risks,  but  the  Admiralty  were  to  be  liable 
for  aJl  tear  risks.  All  salvaje  wai  to  be  for  the 
owners'  benefit. 

Subsequently,  as  As  result  of  correspondence.  Us 
basts  of  hire  was  altered  from  gross  to  net  farms. 
The  tug  was  requisitioned  upon  terms  which 
amounted  to  a  demise  of  the  tug  to  the  Admiralty. 
It  was  to  be  at  the  absolute  disposal  and  under  the 
complete  control  of  the  Admiralty,  who  were  to  bear 
all  risk*— both  war  aid  marine— as  well  as  all  the 
expenses  of  the  tug,  crew,  and  stores.  If  the  tug 
was  off  work  for  any  reason,  the  hire  was  to  be 
paid  fust  the  some. 

The  tug  was  commissioned  as  one  of  His  Majesty's 
ships,  the  mas'tr  became  a  lieutenant  %n  the 
R.N.V.R-,  and  he  and  the  other  members  of  the 
crew  wore  uniforms  (provided  by  the  Admiralty) 
according  to  their  rank,  and  were  pxii  by  the 
Admiralty. 

While  the  defendants'  tag  was  thvs  in  the  possession 
of  the  Admiralty  she  earned  45001.  as  remunera- 
tion fur  salvage  services  rendered  by  her. 

The  Admiralty  Commissioners  claimed  a  declaration 
that  they  were  entitled  to  the  remuneration  so 
earned. 

Held,  that  the  tug  was  for  the  time  being  a  vessel 
"  belonging  to  His  Majesty "  within  the  meaning 
of  sect.  I  of  the  Merchant  Shipping  (8aliage)  Ad 
1916  ;  that  a  ship  taken  on  the  above  mentioned 
terms  was  effectually  demised  to  the  Crown ;  and 
that  the  Admiralty  Commissioners  were  therefore 
entitled  to  the  amount  awarded  for  the  saltxzge 
services  rendered  by  the  vessel,  the  defendants  as 
the  owners  thereof  hating  no  claim  to  any  part 
of  the  salvage  moneys. 

The  8*rpen  (13  Asp.  Mar.  Law  Cos.  370;  114  L,  T. 
Sep  1011 ;  (1916)  P.  306)  considered  and  applied. 

Decision  of  Bailhache,  J.  (119  L.  T.  Bsp.  338; 
affirmed. 

Thi  Admiralty,  acting  under  the  powers  con- 
ferred by  the  Proclamation  of  the  3rd  Ang.  1914 
requisitioned  the  tug  The  Conqueror  on  the  4lh  Oot> 
1914  from  the  defendants,  who  were  the  owners. 
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on  terms!  of  the  charter-party  known  M  T.  99, 
trader  whioh  the  owner*  bad  to  provide  and  pay 
lor  all  wages,  provisions,  and  all  other  expenses 
in  connection  with  the  officers  and  crew,  and  for 
the  insurance  of  the  vessel,  while  the  Admiralty 
were  liable  for  the  expenses  of  all  ooal  and  other 
fuel. 

The  owners  were  to  be  liable  for  all  marine  rinks, 
bat  the  Admiralty  were  to  be  liable  for  all  war 
risks.  All  salvage  waa  to  be  for  the  owner's 
benefit.  The  tug  was  to  be  deemed  off  hire 
daring  the  time  occupied  in  salvage  operations. 

In  Sept.  1916  correspondence  took  place  between 
the  parties  whioh  resulted  in  the  basis  of  hire  beiog 
altered  from  gross  to  net  basis.  Tbe  defendants 
on  the  13th  Sept.  consented  to  those  terms,  bat  a 
charter- party  providing  for  that  basis  of  payment 
was  cover  signed. 

The  form  of  charter-party  providing  for  tbe  new 
baaie  of  payment  was  headed  "  Charter-party 
.  .  .  with  demise  to  the  Grown."  It  provided 
that  the  vessel  was  to  be  at  the  absolute  disposal 
and  under  the  complete  control  of  the  Admiralty. 
The  master  and  crew  were  to  be  appointed  by  tbe 
Admiralty  instead  of  the  owners.  All  risks — 
war  and  marine— as  well  as  all  expenses  of  the 
tag,  crew,  and  stores,  an  I  of  all  repairs  beyond 
ordinary  wear  and  tear  would  be  borne  by  tbe 
Admiralty  who  undertook  to  restore  the  vessel  to 
the  owners  at  the  termination  of  tbe  hire  in  the 
same  condition  as  she  was  in  when  taken  up,  fair 
and  tear  excepted.  If  the  tag  was  off  work  for 
son  the  hire  was  to  be  paid  jaat  tbe  same. 
?he  tog  waa  afterwards  commissioned  as  one 
of  His  Majesty's  ship*,  with  master  and  crew 
who  were  servant*  of  the  Grows,  and  was 
employed  at  tbe  sole  risk  and  expense  of  the 
Admiralty,  Tbe  master  obtained  a  commission 
aa  lieutenant  of  tbe  RN.V.R.,  and  he  and  other 
members  of  the  crew  wore  uniforms  (provided  by 
the  Admiralty)  according  to  their  rank,  and  were 
paid  by  tbe  Admiralty. 

In  Jan.  1917,  the  tog  The  Conqueror,  while  in 
the  possession  and  control  of  the  Admiralty, 
tendered  salvage  servioee  to  tbe  steamship  Sussex, 
and  a  claim  for  remuneration  for  each  salvage 
services  was  made  by  the  defendants  as  owners  of 
tbe  tag. 

The  parties  agreed  to  go  to  arbitration,  bat 
while  this  was  pending  tbe  Admiralty  inter- 
vened and  claimed  to  be  entitled  to  tbe  salvage 
paid  for  tbe  services  of  tbe  tug. 

It  waa  determined  tbst  the  arbitrator  should 
decide  the  amount  payable  aa  remuneration  for 
the  salvage  services  rendered  by  the  tag  without 
prejudice  to  the  claim  of  the  Admiralty. 

The  amount  of  the  remuneration  payable  in 
respect  of  the  service*  of  tbe  tog  was  assessed  by 
the  arbitrator,  Mr.  Liing,  KG,  at  the  sum  of 
4500J. 

This  action  was  brought  by  the  Admiralty 
Commissioners  for  a  declaration  that  they  were 
entitled  to  the  sum  of  45001.  so  awa  in 
respect  of  the  servioea  rendered  by  the  tag  The 
Conqueror  to  the  steamship  Suetex  and  her  cargo. 

Sect.  557,  sub-sect.  1,  of  the  Merchant  Shipping 
Act  1894  prorides  that: 


°T 


Wbfra  Hal  y  age  service*  are  rendered  by  any  whip 
belonging  to  Her  Majeety,  or  by  the  commander  or  ore* 
thereof,  no  olaim  shall  be  allowed  for  say  lose,  damage, 
or  risk  caused  to  the  ship  or  hsi 


fornitore,  or  for  the  ass  of  any  stores  or  other  artiolsa, 
belonging  to  Hsr  Majesty  supplied  in  order  to  effeot 
those  servioea,  or  for  any  other  expense  or  loss  sustained 
by  Her  Majesty  by  reason  of  thtt  servioe. 

Sect.  1  of  the  Merchant  Shipping  (Salvage)  Act 
1916  proridea  that : 

Where  salvage  serrioes  are  rendered  by  any  ship 
belonging  to  His  Majesty  and  that  ship  is  a  ship 
specially  equipped  with  salvage  plant,  or  is  a  tog,  tbe 
Admiralty  shall,  notwithstanding  anything  oontained  in 
sect.  557  of  the  Merchant  Shipping  Aot  1894,  be  entitled 
to  olaim  salvage  on  behalf  of  His  Majesty  for  suoh 
serrioes,  and  shall  bare  the  same  rights  and  remedies 
as  if  the  ship  rendering  suoh  servioes  did  not  belong  to 
His  Majesty. 

The  aotion  came  on  for  trial  in  the  Com- 
mercial Court  before  Bailhache,  J.,  who 
decided  (14  Asp.  Mar.  Law  Caa.  360;  119  L.  T. 
Ben.  888)  that  the  effeot  of  the  change  of 
basis  of  hire  waa  to  transfer  the  right  to  any 
salvage  award  from  the  owners  to  the  Admiralty, 
wbo  held  tbe  tug  on  demise ;  that  a  tag  which 
was  on  time  charter  to  the  Admiralty  when  the 
charter-party  waa  by  way  of  demise  was  a  tag 
which  belonged  to  tbe  Admiralty  for  the  purpose 
of  tbe  Merohant  Snipping  Art  1894  and  of  the 
Merchant  Shipping  (Salvage)  Aot  1916 ;  and  that 
the  Admiralty  were  entitled  to  the 
"  for  salvage  servioes  rendered  by 
suoh  tug. 

From  that  decision  the  defendants  appealed. 

The  appeal  now  came  on  to  be  heard,  together 
with  an  appeal  involving  the  same  question  by 
tbe  plaintiffs,  the  Elliott  Steam  Tug  Company 
Limited,  from  the  decision  of  Hill,  J.  sitting  in 
tbe  Admiralty  Division  in  the  salvage  oate  of 
Admiralty  Commi$noner§  and  other*  v.  Owner t  of 

Wright,  K.O.,  Start  Sewn,  and  Q.  A.  Seott  for 
the  appellant*. 

MacKinnon,  K.O.  and  C.  S.  Dunlop  for  the 
respondents. 

Swimfbn  Eadt,  M.R. — In  this  oaae  there  i* 
an  appeal  from  Bailbaobe,  J.,  the  question  being 
whether  in  respect  of  salvage  servioes  rendered 
by  tbe  tag  The  Conqueror,  the  amount  payable  in 
respect  of  those  servioes  belong*  to  the  Admiralty 
or  is  payable  to  the  company  who  were  the  owners 
of  tbe  tag  whioh  was  under  charter  to  the 
Admiralty. 

With  regard  to  the  tug,  it  waa  originally  taken 
up  upon  terms  koown  a*  the  term*  of  "  T.  99,"  a 
form  of  charter-party  under  which  many  vessels 
were  taken  up  for  Government  service,  and  under 
which  the  owners  engaged  and  paid  the  crew,  and 
found  the  storos  stores  other  than  ooal — worked 
the  ship,  and  ran  the  marine  risks,  the  owners 
insuring  against  those  risks,  but,  on  theother  band, 
the  Admiralty  bearing  the  war  liak  and  finding 
ooal. 

In  respect  of  the  vessels  so  taken  up,  a  clause 
in  the  charter-party  "  T.  99  "  provided  that  tbe 
steamer  has  liberty  to  aseiat  vessels  in  distress, 
and  all  salvage  to  be  for  owner's  benefit,  but  ship 
to  be  deemed  off  pay  during  the  time  occupied 
by  salvage  operations,  and  cost  of  ooal  ooosumed 
in  each  operations  and  port  ohargee  and  expenses 
to  be  for  owner's  account. 

Claims  have  been  made  for  salvage  by  ships 
taken  up  under  "  T.  99,"  and  in  one  case  that  came 
before  this  ooart,  The  Barpen  (tup.)  it  wan  held 
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that  the  owners  of  the  ship  were  entitled  to  the  sal- 
vage and  to  prosecute  a  claim  for  it,  and  that  the 
master  and  crew  were  entitled  to  prosecute  a  claim 
without  the  consent  of  the  Admiralty.  In  that 
oase  it  was  pointed  out  that  where  a  ship  was  a 
requisitioned  ship,  no  claim  to  salvage  could  be 
made  on  behalf  of  the  Bhip,  whether  with  or 
without  the  consent  of  the  Admiralty.  The 
claim  mast  be  limited  to  a  claim  by  the  com- 
mander and  crew,  and  it  was  a  claim  which 
required  the  consent  of  the  Admiralty  for  its 
prosecution  in  the  oase  of  a  vessel  belonging  to 
His  Majesty. 

After  the  decision  there  was  pronounced  the 
Aot  of  6  &  7  Geo.  5,  o.  41— the  Merchant  Shipping 
(Salvage)  Aot  191t> — was  passed  on  the  23rd  Aug. 
1916,  which  provides  that  where  salvage  services 
are  rendered  by  any  ship  belonging  to  His 
Majesty,  and  that«hip  is  a  Bhip  specially  equipped 
with  salvage  plant  or  is  a  tug,  the  Admiralty 
shall,  notwithstanding  anything  contained  in 
sect.  557  of  the  Merchant  Shipping  Aot  1894,  be 
entitled  to  claim  salvage  on  behalf  of  His 
Majesty  for  suoh  services,  and  shell  have 
the  same  rights  and  remedies  as  if  the  ship 
rendering  such  services  did  not  belong  to  His 
Majesty. 

It  appears  that  before  the  passing  of  that  Act, 
and  when  ships  belonging  to  His  Majesty  were 
unable  to  put  forward  a  claim  for  salvage,  the  tug 
belonging  to  the  owners  in  the  present  case,  the 
Elliott  Steam  Tag  Company  Limited,  did  in  fact 
render  services  to  a  vessel,  and  was  allowed  to 
obtain  and  retain  the  salvage.  In  that  ease  the 
ship  was  taken  up  on  a  net  basis ;  and  the  ques- 
tion arising  on  the  present  appeal  with  regard  to 
the  tog  Tht  Conqueror  is  tbis :  that  having  been 
original))  taken  up  on  "  T.  99,"  which  was  a  gross 
basis,  owners  paying  the  charges  which  I  have 
already  mentioned,  at  a  subsequent  date,  and 
before  the  salvage  services  in  question  here  wete 
rendered,  the  ship  was  converted  into  a  taking 
upon  a  net  basis.  By  letters  passing  on  the  12th 
and  13th  Sept.  1916  an  alteration  was  made  with 
regard  to  The  Conqueror,  and  the  alteration  was 
that  she  was  taken  op  from  a  gross  to  a  net  basis. 

The  reason  for  the  change  is  quite  obvious. 
The  change  led  to  the  ship  being  a  ship  com- 
missioned by  His  Majesty  to  the  commander 
holding  His  Majesty's  commission  and  belonging 
to  tbe  Royal  Naval  Volunteer  Reserve;  to  His 
Majesty's  uniform  being  worn;  to  the  Admiralty 
bearing  all  expenses  of  running  the  ship,  engaging 
the  crew,  entering  into  articles  with  the  crew  and 
engaging  the  crew,  paying  their  wages,  paying 
ship'*  stoiee,  bearing  all  risk,  marine  risk  aa  well 
as  war  risk ;  in  fact,  taking  over  tbe  entire  ship  as 
a  ship  commissioned  by  His  Majesty,  and  bearing 
all  the  expenses  of  runDing  the  Bhip,  and  inourring 
all  tbe  risk  which  tbe  ship  was  to  inonr ;  the  only 
question  being  that  subject  to  fair  wear  and  tear 
all  risk  was  the  risk  of  the  Admiralty. 

Under  those  circumstances,  the  ship  taken  on 
those  terms,  is  effectually  demised  to  the  Crown 
and  the  ship  is  necessarily  held  on  that  demise  to 
tbe  Crown.  The  owners  are  no  longer  the 
managers  of  tbe  ship,  bat  it  is  managed  by  the 
Admiralty.  How  is  it  possible  therefore  to  hold 
that  the  owrerB  can  have  any  claim  whatever  for 
the  salvage  moneys  ?  They  incur  no  expense  and 
they  ran  no  risk.  The  whole  of  that  is  for  the 
Admiralty. 


It  was  pointed  out  in  the  oase  of  The  Sarpen 
(ubi  $up.),  where  the  earlier  decisions  were  referred 
to,  that  where  a  ship  is  under  an  actual  demise 
to  tbe  Admiralty,  it  is  for  the  time  being  a  ship 
belonging  to  His  Majesty  within  the  meaning  of 
the  sections  in  the  Merchant  Shipping  Act  1394 
wheie  that  expression  is  nsed. 

That  being  bo,  I  am  of  opinion  that  the  grounds 
upon  which  Bajlhache,  J.  proceeded  in  holding 
that  in  the  present  oase  the  Admiralty  Commis- 
sioners were  entitled  to  tbe  salvage  monejB,  are 
indisputable.  It  is  a  claim  in  respect  of  a  ship 
on  demise  to  the  Admiralty  where  the  salt  age 
services  are  rendered  at  the  expense  of  tbe 
Admiralty — crew,  stores,  coal,  all  expenses— 
where  all  risk  of  injury  to  the  ship  and  apparel  ia 
for  the  Admiralty,  and  where  tbe  owners  have 
neither  risk  nor  expense.  In  each  caie  the  services 
were  rendered  after  the  paasing  of  tbe  Act  to 
which  I  have  referred;  so 'that  in  each  oase  tbe 
Admiralty  come  within  the  provisions  of  tbe  Aot 
and  are  entitled  to  olaim  the  salvage. 

It  was  urged  that  In  respect  of  other  tugs  of 
the  Elliott  Steam  Tug  C  jo. piny  Limited,  Thm 
Vanquisher  and  The  Revenger,  which  also  were  on 
a  net  basis  at  a  time  when  salvage  services  were 
rendered,  the  owners  were  enabled  to  claim  and 
retain  the  amount.  But  as  between  themselves 
and  the  ship  to  which  services  were  rendered, 
whether  the  owners  were  entitled  to  salvage  doea 
not  now  arise.  They  obtained  the  salvage,  and 
their  olaim  to  retain  it  is  not  disputed.  S  >  Ur  aa 
tbe  Admiralty  are  otnoerned,  they  would  have  no 
claim,  because  thoBe  servioes  were  rendered  at  a 
time  when  no  claim  could  be  made  on  behalf  of 
the  King's  ship.  Therefore  no  claim  is  put 
forward  by  tbe  Admiralty  Commissioners  in 
respect  of  Balvage  earned  and  obtained  by  those 
two  vessels. 

But  with  regard  to  the  tug  with  which  we  have 
to  deal  on  this  appeal.  The  Cow q ueror,  ai  it  was 
upon  a  net  basis  at  the  time  when  tbe  services 
were  rendere  1,  and  as  it  was  held  on  demise  to 
the  Crown  I  am  satisfied  that  the  judgment 
appealed  from  was  perfectly  correct,  and  that  the 
defendants  aa  the  owners  of  the  vessel  bave  no 
claim  to  any  part  of  tbe  salvage  moneys. 

For  these  reasons  1  am  of  opinion  that  the 
appeal  fails  and  should  be  dismissed  with  ooste. 

Dun,  L.J.— I  agree. 

The  effect  of  the  transactions  in  this  oase  on  the 
part  of  the  Crown  have  been  to  vest  the  vessels — 
at  any  rate  for  the  period  when  the  resting  and 
divesting  occurred — absolutely  and  indisputably 
in  tbe  Crown  as  a  King's  ship,  with  a  King's 
officer  in  oommand,  a  King's  orew  in  oharge,  tbe 
whole  of  the  expenses  at  the  public  oharge  through 
the  Admiralty,  and  tbe  whole  of  tbe  risk  at  the 
cost  of  tbe  public 

I  cannot  conceive  how  in  that  state  of  facta  it 
could  be  contended  successfully  that  tbe  company 
whioh  is  to  be  ultimately  entitled  to  have  the  ship 
revested  in  them  can  be  regarded  as  having  ren- 
dered the  salvage  ter vices  which  were  here 
rendered.  They  were  rendered  by  His  Majesty'e 
servants  and  bis  ship,  which  waa  at  the  risk  of  tbe 
State. 

That  being  so,  it  seems  to  me  clear  that  the 
owners  could  not  be  entitled  to  salvage  here.  Tbe 
Merchant  Shipping  (Silvage)  Aot  1916  has  made 
it  possible  th*t  the  public  Exohequer  should 
derive  benefit  from  salvage  services  rendered  by 
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t 88 86 Is  which  are  especially  adapted  for  the  ren- 
dering of  such  services,  and  I  do  think  tbat  it 
would  be  a  very  mischievous  ooneeqaenoe  if  the 
right  of  the  Grown  in  reaped  of  inch  transactions 
aa  hare  occurred  in  the  present  case  should  be 
divested  out  of  the  Crown  upon  the  kind  of  casual 
and  ambiguous  incidents  wbich  were  relied  upon 
to  support  this  appeal,  and  to  set  op  something 
of  the  nature  of  a  brokerage  to  I  be  appellants  of 
moneys  which  in  law  and  in  fact  had  been  earned 
on  behalf  of  the  Crown. 

I  therefore  think  tbat  this  appeal  ought  to  be 
dismissed. 

Eva,  J. — I  agree. 

The  answer  to  Mr.  Wright's  concluding  sub- 
miseion  on  the  construction  of  the  Act  of  1916 
teems  to  me  to  hare  been  supplied  by  Mr. 
MacKinnon  when  he  pointed  out  that  if  the  tug 
is  not  a  ship  '*  belonging  to  His  Majesty  "  within 
the  meaning  of  sect.  1  of  the  Act  of  1916,  they  are 
obviously  not  under  the  disability  imposed  by 
sect  557  of  the  Aot  of  1894,  where  the  words  of 
description  are  identical. 

I  think,  therefore,  that  this  appeal  fails  and 


ocght  to  be 


Solicitors «  for  the  appellants,  Thomas  Cooper 
and  Co.;  for  the  respondents,  Solicitor  to  ihe 
Treasury. 


HIGH  COURT  OF  JUSTICE. 

KING'S  BENCH  DIVISION. 
Oct.  29,  30,  ani  Nov.  14,  1918. 
(Before  RocHa,  J.) 

BOURA   AND    FORGAB    v.    TOVrBIND  AND 
OTHKRB  (a) 

Marine  insurance  —  Voyage  policy—Marine  risk 
—War  risk— Capture  by  enemies— Constructive 
total  loss  of  vessel— Loss  of  profit  on  charier — 
Vessel  restored  before  action  Li ought— Notice  of 
abando nment  —  Probability  of  loss— Murine  Insur- 
ance Act  1906  (6  Edw.  7,  e.  41),  ss.  60  and  6L 

The  plaintiffs  chartered  a  steamship  and,  by  a  voyage 
policy  dated  the  1th  Nov.  1917,  underwritten  by 
the  defendants,  insured  the  r  profit  on  the  charter. 
The  insurance  uat  against  marine  and  war  risks, 
and  included  capture  of  the  vessel  by  the  enemies 
of  Great  Brit  tin,  and  teas  against  total  and  (or) 
constructive  total  loss  of  steamer  only,  and  excluded 
all  claims  arising  from  delay  and  (or)  deterioration 
and  (or)  loss  of  marke'  in  respect  of  war  only.  On 
the  10th  Nov,  iyl7,  while  on  the  insured  toyage,  the 
steamer  was  captu  red  in  the  Indian  Ocean  by 
the  German  raider  or  auxiliary  cruiser  W.  7  he 
cargo  on  board  the  steamer  was  contraband.  A 
pri  e  crew  from  the  W.  was  placed  on  board,  as 
well  at  a  large  number  of  passengers  from  other 
prizes  which  the  W  had  taken  and  sunk.  Some 
bombs  were  also  placed  by  the  Germans  on  board 
the  steamer  to  be  used  if  necessary  to  destroy  her. 
The  insured  steamer  was  us  id  by  Ihe  W  as  a 
collier  contort  and  as  a  relief  carritr  of  prisoners 
collected  by  the  W.  from  h<r  sunk  prt  ts.  She 
was  therefore  disguised,  and  the  two  vessel*  voyage  i, 
somttimes  together  ani  sometimes  separate  y, 
k  wards  Germany.   At  one  point  some  ves*  Is  were 
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sighted,  which  gave  rise  to  some  expectation  of 
recapture.  Ultimately,  on  the  24th  Feb.  1918,  the 
insured  steamer  grounded  in  DanUh  territorial 
waters  and  the  intervention  of  the  Danish  autho- 
rities stcure  I  the  release  of  the  passengers,  and  on 
the  27th  Feb.  the  German  prize  crew  left  her.  A 
talvage  compmy  wis  employed  by  the  thipowners 
and  succeeded  tn  refloating  the  vessel  on  th:  Bth 
March.  She  was  then  considerably  damaged  ani 
was  vnier  repair  until  Sept.  1918.  No  not  ce  of 
abmionment  had  been  given  by  the  shipowners, 
who  were  not  insured.  In  an  acti'/n  on  the  policy 
claiming  that  the  vessd  tea*,  owing  to  h'.r  capture 
by  the  Germans,  a  constructive  total  has,  and 
thai  the  plaintiffs  had  thereby  lost  their  profit  on 
the  charter  parly : 
Held,  that  it  was  not  merely  uncertain  whether  the 
owners  of  the  steamer  would  recover  her  wi'hin  a 
reasonable  time,  but  that  the  balance  of  probability 
was  that  they  woull  never  recover  her  at  all;  that 
the  giving  of  a  notice  of  abandonment  by  the  ship- 
owners was  not  an  integral  element  of  a  construc- 
tive total  loss  i  that  there  was  a  constructive  total 
loss  of  the  vessel  within  sect.  60  of  lie  Marine 
Insurance  Act  1906  on  her  capture  and  before  she 
was  restored  to  her  owners,  and  that  suchciplurs 
resulted  in  a  total  loss  to  the  plaintiffs  of  their 
rights  and  profits  under  the  charter  ;  therefore  the 
restoration  of  the  vessel  d-d  nothi-g  to  extinguish 
or  min  mise  the  plaintiffs'  loss  and  could  not 
operate  to  extinguish  cr  bar  the  plaintiffs'  claim, 
and  that  the  claim  to  recover  the  loss  of  profit  on 
the  charter-party  wot  not  a  claim  arising  from 
delay.  The  vesel  was  not  merely  delayed,  but 
was  captured.  The  plaintiffs  were  therefore  entitled 
to  recover. 

Polurriao  Seam»h:p  Company  v.  Young  (12 

Asp.  Mar.  Law  Cas.  449;  112  L.  T.  Sep.  1053  ; 

(19J6)  1  K  B.  922)  applied 
Bosaian  Bank  for  Foreign  Trade  v.  Excess  Profits 

Insurance  Company  (14  Asp   Ma*.  Law  Cas. 

316;  119  L.  T.  Rep.  645  ;  (19)8)    2  K.  B.  123) 

distinguished. 

Action  in  the  Commercial  List. 

The  plaintiffs'  claim  was  for  a  loss  under  a 
policy  of  marine  insurance  on  the  profit  on  the 
obarter  of  the  steamer  Igott  Mendi,  wbich  was 
captured  by  a  German  raider. 

The  plaintiffs  were  interested  in  a  policy  of 
marine  inBuranoe  dated  the  7th  Not.  1917,  under- 
written by  the  defendant,  for  30,000/.  on  the  profit 
on  the  obarter  against  total  loss  and  (or)  con- 
structive total  loss  of  steamer  only. 

The  policy  provided  against  the  usual  perils  of 
the  seas,  including  "  Eaemies,  surprwald,  takings 
at  sea,  arrest* ,  restraints,  and  detainments  ot  ail 
kings,  princes,  and  people  of  what  nation,  con- 
dition, and  quality  eotver,  and  all  other  perils, 
losses  and  misfortunes  tbat  have  or  shall  come  to 
the  hart,  detriment,  or  damage  of  the  said  ship 
or  any  part  thereof,  inoluding  war  risks,  mine?, 
Ac,  and  warranted  free  of  any  claim  arising  from 
capture,  seizure,  arrest,  restraint,  or  detainment 
txeept  by  the  enemies  of  Great  Britain." 

The  insured  vojage  was  from  Delagoa  Bay  to 
Calcutta  and  until  sailed,  and  while  the  vessel 
was  on  that  voyage  ehe  was  captured  by  a 
German  raider  on  the  10th  Nov.  1917. 

The  plaintiffs  alleged  that  the  profit  on  the 
charter  had  become  a  total  or  constructive  tots) 

Digitized  by  Google 


898 


MARITIME  LAW  OASES. 


KB.  Div.j 


loss  bj  injured  perils.  In  the  alternative  tbej 
alleged  that  the  commercial  adventure  contem- 
plated by  the  charter  had  become  frustrated  and 
impossible  of  performance,  and  was  abandoned. 

The  defendants  denied  that  there  had  been 
either  actual  or  constructive  total  loss,  and 
alleged  that  the  vessel  had  come  back  into  the 
hands  of  the  owner*  before  action  brought.  They 
farther  alleged  that  no  notice  of  abandonment 
had  been  given. 

The  farther  facts  of  the  ciM  are  stated  in  the 
judgment. 

MacKinnon,  K.C.  Mid  U  Qneene  for  the 
plaint  iff  a 

B.  A.  Wright,  K  G.  and  Simey  for  the  defen- 
dants. 
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Anderten  v.  Marten,  10  Asp.  Mar.  Law  Gas.  494 ; 

99  L  T.  B«p.  25  4 ;  (1908)  A.  0.  834; 
Bondrttt  t.  Etntiqg,  Holt,  N.  P.  149  t 
Parnwotth  ▼.  Hyde,  15  L.  T.  Rep.  N.  S.  395; 

L.  Rep .  2  0.  P.  804  ; 
Qoee  t.  Witkere,  2  Burr  683  ; 
Hamilton  v.  Mtndet,  2  Burr.  1198  ; 
'      KalUnbach  t.  Mackenzie,  4  Asp.  Mar.  Law  Cas. 

39 ;  39  L.  T.  Bsp.  215  ;  3  C.  P.  Div.  467  ; 
JfeUwJtT.  Andrew,,  15  East  13  ; 
Moore  t.  Evan*,  117  L.  T.  Bsp.  761 ;  (1918)  A.  C. 
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Mullett  r.  Shedden,  IS  East,  304  ; 

Remkin  ▼.  Potter,  2  Asp.  Mar.  Law  Gas.  65 ;  29 

L.  T.  Rep  N.  8.  142  ;  L.  Bsp.  6  H.  L.  83 , 
Roum  r.  Salvador,  3  Bing .  N.  C.  266  ; 
Russian  Bank  for  Foreign  Trade  v.  Ezcet*  Profit* 

Insurance,  14  Aap.  Mar.  Law  Oss.  316 ;  118  L.  T. 

645  ;  (1918)  2  K.  B.  123  ; 
Buys    r.  Royal  Exchange    Inturance  Company, 

8  Asp.  M«r.  Law  Cas.  294  ;  77  L  T.  Bsp.  23 ; 
(1897)  2  Q  B.  135  ; 

Tutino  v.  Edward*,  12  T3ast,  488  ; 

Wettem  Aeeurmnce  Company  of  Toronto  r.  Poole, 

9  Asp.  Msr.  Law  Ost.  390  ;  88  L.  T.  Bsp.  362 ; 
(1903)  I  K  B.  876  i 

Woodeide  r.  Globe  Marine  Inturance  Company 
Limited,  8  Asp.  Mar.  Law  Cas.  118;  78  L  T. 
Bsp.  626  ;  (1896)  1  Q.  B,  105  ; 

Phillips  on  Iiisuranos,  sects.  1530  and  1581. 

Cur.  adv.  vult. 

No*  14.  —  RoCHI,  J.  read  the  following  judg- 
ment—The plaintiffs  were  the  assured  under  a 
Toy*&s  policy  of  marine  insurance  dated  the 
7th  Not.  1917,  underwritten  by  the  defendants. 
The  assnranoe  so  effected  was  in  respect  of  the 
steamship  Igot*  Mendi,  and  was  against  marine 
and  war  risks,  incladiogin  the  latter  risks  cap  to  re 
by  the  enemies  of  Great  Britain.  The  vojage 
was  at  and  from  Delagoa  Bay,  vid  Colombo,  to 
Calcutta  and  until  sailed.  The  interest  of  the 
plaintiffs  was  valued  at  30,000/.  on  profit  on 
charter  so  valued.  The  policy  also  provided  that 
the  insurance  was  against  total  and  (or)  con- 
structive loss  of  steamer  only,  and  excluded  all 
olaima  arising  from  delay  and  (or)  deterioration, 
and  (or)  loss  of  market  in  respect  of  war  only. 

Tbe  faota  as  to  tbe  plaintiffs'  interest  and  aa  to 
the  charter  referred  to  in  the  policy  were  aa 
follows :  Tbe  plaintiffs  are  merchants.  Tbey 
bought  or  held  in  Calcutta  some  6000  tons  of 
jute.  These  goods  they  sold  to  Spanish  buyers 
under  contracts  which  involved  shipment  of  tbe 
goods  at  Calcutta  for  Valenuia.  and  also  involved 
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as  an  essential  term  that  the  latest  time  for 
performance  was  tbe  month  of  Jan.  1918.  To 
implement  these  contracts  tbe  plaintiffs  on  the 
18th  Bent.  1917,  chartered  the  Spanish  steamship 
Igot*  Mendi,  then  trading,  and  about  to  arrive  at 
Delagoa  Bay,  to  proceed  to  Calcutta  to  load  the 
jute  in  question  and  to  proceed  tbenoe  to  Valencia 
to  deliver  her  cargo.  The  cancel  ling  date  in  the 
charter  waa  the  Slat  Deo.  1917.  The  plaintiffs 
anticipated  a  profit  from  the  venture  exceeding 
30,000/.,  and  effected  the  insurance  accordingly. 
The  Igot*,  Mendi  rerself  was  not  insured  by  ner 
owners  against  either  marine  or  war  risks.  On 
the  4th  Nov.  1917,  the  Igot*  Mendi  sailed  from 
Delagoa  Bay  with  a  cargo  of  coal  for  Colombo, 
and  after  discharging  at  Colombo  should  have 
arrived  in  Calcutta  during  the  first  week  of 
December.  But  December  and  January  peaaed 
without  any  news  of  the  vessel,  and  ft  was 
naturally  supposed  that  she  had  met  with  some 
fatal  mishap.  On  the  23rd  Feb.  1918,  application 
was  made  to  Lloyds  by  the  plaintiffs  to  secure  the 
vessel  being  posted  aa  missing,  but  on  the  27th 
Feb.  1918  before  she  was  so  posted,  news  arrived 
that  she  had  stranded  on  tbe  coast  of  Denmark  in 
a  fog  whilst  in  oharge  of  a  German  prise  orew. 
Tbe  shipowners  being  uninsured  had,  naturally, 
neither  right  nor  duty  to  give  any  notice  of 
abandonment  or  to  take  any  such  steps  aa  would 
have  been  appropriate  had  they  been  insured. 

The  facts  as  to  the  disappearance  and  reappear- 
ance of  tbe  vessel  were  these  i  On  the  10th  Nov. 
1917,  the  IgoU  Mendi  waa  osptured  in  the  Indian 
O  jean  by  the  German  raider,  or  auxiliary  cruiser, 
Wolf,  If  excuse  for  the  capture  had  been  required 
by  the  captors,  the  cargo  was,  in  fact,  by  its 
nature  and  destination  contraband.  A  prise  orew 
from  the  Wolf  waa  placed  on  board  tbe  Igot* 
Mendi,  aa  well  aa  a  large  number  of  persons, 
passengers  from  other  prizes  whioh  the  Wolf  had 
taken  and  sunk.  The  adventures  of  captor  and 
prize  in  the  Indian,  Atlantic,  and  Arctic  O jeans 
were  told  before  me  by  one  of  these  passengers, 
Mr.  Trajes,  and  are  also  set  out  in  a  record  of  a 
maritime  inquiry  whioh  was  admitted  in  evidence. 
The  narrative  waa  of  considerable  interest,  but  for 
tbe  present  purpose  only  a  few  faota  need  be 
stated.  The  Igotz  Mend\  was  of  obvious  new  to 
tbe  Wolf  as  a  collier  consort  and  aa  a  relief  oarrier 
of  tbe  numerous  passengers  or  prisoners,  700  in 
number,  collected  by  tbe  Wolf  from  ber  aunk 
prises.  She  was  therefore  disguised  by  a  new 
coat  of  paint  of  the  Allies'  grey  colour,  and  the 
two  vessels  voyaged  to  various  places,  sometimes 
in  company  and  sometimes  separate.  At  one 
point  in  the  voyage,  whioh  was  now  directed 
towards  the  coast  of  Norway  and  tbenoe  to 
Germany  through  the  North  Atlantic,  ▼easels 
were  sighted  whioh  gave  rise  to  some  expeotatim 
of  recapture.  The  Spanish  mate  was  thereupon 
emboldened  to  thr  jw  overboard  the  bombs  whioh 
had  been  put  on  board  of  the  Igofs  Mendi  by  tbe 
Germans,  to  be  used  if  required  for  the  destruction 
of  the  prise.  The  mate  was  sentenced  to  a  long 
term  of  imprisonment  in  Germany  and  to  a  fine. 
The  pr.z  i  orew  was  strengthened  and  a  now 
supply  of  bombs  was  placed  on  board.  The  fog 
and  ice  of  tbe  Arctic  circle  were  braved  to 
avoid  tbs  blockading  squadrons  and  patrols ;  and 
internment  in  Germany,  whioh  was  now  announced 
aa  the  destination  of  captives  on  board  the  Ijo'e 
If  ends,  seemed  their  imminent  fate,  when,  on  tbe 
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24th  Feb.,  fog  and  a  grounding  in  Danish  terri- 
torial  water*,  and  the  intervention  of  the  Danish 
authorities,  secured  the  release  of  the  passengers. 
The  Wolf  herself  had  bj  tbia  time  arrived  at 
Kiel,  and  on  the  27th  Feb*,  ae  it  would  rather 
seem  in  the  expectation  that  salvage  could  not 
be  effected  owing  to  the  prevailing  bad  weather, 
the  German  prize  crew  left  the  Igotu  Hindi,  as, 
indeed,  did  the  Spanish  crew,  after  rehoisting  the 
Spanish  flag.  A  salvage  00m pari y  was  emplojed 
by  the  shipowners,  and  succeeded  in  refloating 
the  vessel  on  the  9th  March.  She  waa  considerably 
damaged,  and  was  under  temporary  and  per- 
manent repair  in  Danmark  and  Spain  until  the 
month  of  Sept.  1918. 

In  these  circumstances  tbe  plaintiffs  claimed 
to  be  paid  ae  on  tbe  amount  insured,  and  on  tbe 
Hth  Marcb  1918  issued  tbcir  writ  in  this  action. 
The  case  for  the  plaintiffs,  shortly  stated,  was 
that  the  Igo't  Mendi  was,  by  reason  of  the  capture, 
a  constructive  total  lose,  and  that  by  reason  ok 
■noh  capture  and  constructive  total  loss  they  had 
■offered  a  total  loss  of  their  profit  on  the  charter- 
party.  They  did  not  suggest  that  they  had  given 
any  notice  of  abandonment,  but  said  that  as 
regards  their  interest  there  was  nothing  to 
abandon  and  no  notioe  was  required.  The  defen- 
dants agreed  that  this  was  so,  and  did  not  rely 
upon  the  abeenoe  of  a  notice  of  abandonment  by 
the  plaintiffs. 

The  defence  was  in  substance  rested  on  three 
ids:  (1)  That  there  never  was  a  constructive 
loss  of  the  ship;  (2)  that  if  then  waa, 
restoration  before  action  p  ecluded  a  olaim  ;  (3) 
that  the  claim  arose  from  delay  and  was  excluded 
by  the  express  termrof  tbe  policy. 

As  to  the  first  point,  it  was  said  that  to  consti- 
tute constructive  total  lose  of  the  ship  two  con- 
stituent elements  were  necessary :  (a)  A  state  of 
facts  external  to  the  shipowner  such  aa  to  warrant 
an  election  by  him  to  treat  tbe  loss  aa  total;  and 
(6)  an  election  by  the  shipowner  to  bo  treat  tbe 
loss  expressed  by  a  timely  notice  of  abandon- 
ment. 

The  defendants'  case  waa  that  neither  element 
was  present  in  this  case.  With  regard  to  the 
external  fa:ts  the  matter  is  now  regulated  by 
sect.  60  of  the  Marine  Insurance  Aot  1906, 
which  provides,  amongst  other  things,  that  there 
is  a  constructive  total  loss  where  the  assured  is 
deprived  of  his  ship  or  goods  by  a  peiil  insured 
against,  and  it  is  unlikely  that  he  can  recover  the 
ship  or  goods.  In  Pilurrian  Steamship  Company 
v.  Young  (tap.)  the  Court  of  Appeal  decided 
that  this  provision  imposed  a  more  onerous  proof 
upon  the  assured  than  tbeoase  law  on  the  aubjeot 
had  imposed,  and  that  the  test  of  unlikelihood 
of  recovery  had  now  been  substituted  for  un- 
certainty of  recovery.  I,  of  course,  aot  upon  that 
decision.  It  was  conceded  that  in  this  ease  the 
ship  was  out  of  the  owners'  possession  for  three 
and  a  half  months,  but  it  waa  contended  that  it  was 
never  securely  in  the  possession  of  tbe  Germans. 

It  was  asserted,  I  hope  and  believe  with  truth, 
that  tbe  squadrons  and  patrols  of  tbe  navies  of 
Great  Britain,  her  Allies,  and  associates  were 
numerous  and  vigilant,  and  that  recapture  was 
probable  or  not  unlikely.  Oo  tbe  other  band,  it 
te  to  be  remembered  that  tbe  seas  are  wide  and 
the  nights  were  dark  and  long  daring  the  initial 
stages  of  tbe  voyage,  and.  apart  from  any  know, 
ledge  which  may  be  permitted  to  a  court  with 


regard  to  German  practioes  in  the  destruction  of 
merchant  shipping,  the  evidence  as  to  the  sinking 
of  all  other  prizes  by  the  Wolf  and  as  to  the 
placing  of  bombs  on  board  of  the  Igott  Mendi 
oonvinoes  me  that  the  Igoiu  Mendi  would  not, 
save  by  some  unexpected  accident,  have  survived 
to  be  recaptured.  I  regard  her  actual  recovery 
as  due  to  a  somewhat  surprising  combination  of 
circumstances,  and  I  find  that  the  test  laid  down 
by  Kennedy,  L.J.  in  Polurrian  v.  Young  (svn>), 
is  satisfied,  and  I  hold  that  it  was  not  merely 
uncertain  whether  her  owners  would  recover  her 
in  a  reasonable  time,  but  that  the  balance  of 
probability  was  that  they  would  new  recover 
her  at  all. 

With  regard  to  notice  of  abandonment  by  the 
shipowner,  there  was  no  dispute  that  in  general 
such  a  notioe  is  necessary ;  the  point  of  debate 
was  whether  the  giving  of  such  notice  is  an 
integral  element  of  a  constructive  total  loss,  or  is 
rather  a  condition  preoedeut  to  a  olaim  by  tbe 
owner  of  ship  or  goods  based  upon  sooh  a  loss. 
There  are  expressions  in  tbe  Marine  Insurance 
Aot,  sects.  60  end  61,  which  suppoit,  some  one 
view,  some  tbe  other. 

A  large  number  of  caeoe  ware  oited  to  me  con- 
taining sentences  of  a  like  variable  import,  but  it 
was  contended  by  the  defendants  that  the  balance 
of  authority  was  in  their  favour.   I  agiee  that 
modes  of  expression  have  been  used  by  judges 
which  support  the  defendants'  argument,  but 
other,  and  of  ten  the  same,  judges  elsewhere  use 
expressions  of  tbe  contrary  import.    In  truth,  it 
is  not  sati*factoty  or  useful  to  treat  as  definitions 
mere  modes  of  expression  adopted  by  judges 
whose  minds  were  not  directed  to  definition  or  to 
tbe  distinction  now  in  question.   As  to  real 
authority,  in  my  judgment  it  is  .against  the 
defendant*.    In  particular  the  ratio  decidendi  in 
Rankin  v.  Pollor  (*«?>.)  is  opposed  to  their  con- 
tention— see  especially  tbe  judgment  of  Lord 
Chelmsford,  and  the  oases  oited  by  him  at  pp.  156 
158  of  the  report  in  that  case.   A  condition 
precedent  to  a  right  of  notion  may  well  be 
dispensed  with  in  a  proper  case,  but  suoh  dis- 
pensation would  seem  to  be  a  nugatory  and  indeed 
impossible  process  to  apply  to  an  essential  element 
of  a.  thing  itself.   As  regards  the  present  action 
the  scope  of  the  defendants'  argument  is  curious 
and  far-reaching.    Their  counsel  when  pressed  on 
the  point  did  not  shrink  (and  in  this  they  were 
entirely  logioal)  from  the  conclusion  that  here, 
since  the  shipowner  was  uninsured  and  since  in 
that  state  of  facta  no  notice  of  abandonment  by 
bio  was  possible,  there  never  oould  be  a  construc- 
tive total  loss  of  this  ship  and  tbe  risk  never 
attached.    1  do  not  find  myself  in  agreement  with 
the  defendants'  reasoning  or  their  conclusions, 
and  I  accordingly  decide  against  their  contention 
on  this  part  of  the  case. 

The  lext  point  tiken  on  behalf  of  the  defen- 
dants—namely, that  tbe  restoration  of  tbe  ship 
to  tbe  shipowner  before  this  action  was  brought 
renders  the  olaim  unmaintainab'e — really  depends 
upon  much  tbe  same  line  of  reasoning  as  that 
which  I  have  dealt  with  in  connection  with  notioe 
of  abandonment.  This  action  is  not  by  the  ship- 
owners, but  the  defendants'  contention  really 
involved  a  view  that  under  this  polioy  tbe  leal 
agreement  between  the  parties  was  that  the 
plaintiffs'  right  to  indemnity  was  measured  by 
the  shipowners'  right  and  ability  to  recover  as  for 


Digitized  by  Google 


MARITIME  LAW  CASES. 


Ct.  op  App]   Fmd  Dbugbobb  Limitbd  v.  Ridbri  Aetibbolaobt  Tram  batlab  tic.   [H.  op  L. 


a  constructive  total  loaa.   It  tbie  were  the  agree- 
ment the  plaintiffs  would  fail,  ainoe  it  ia  well 
established  that,  at  all  events  where  there  has 
been  no  acceptance  by  underwriters  of  an  ante- 
cedent notice  of  abandonment,  restoration  of  a 
captured  ship  before  action  brought  disentitles 
a  shipowner  from  bringing  or  succeeding  in  an 
action  to  receive  paj  mebl  a*  for  a  constructive  total 
loss:  (see  Buys  v.  Bo^al  Ewchange  Assurance 
Corporation  (tup.),  and  the  oases  there  discussed. 
But  although  there  are  dicta  in  reported  caseB— 
e.g.,  those  made  by  tbe  judges  during  the  argu- 
ment in  Tunno  v.  Edward*  (sup  ),  upon  the 
BtreDgth  of  which  it  can  be  contended  that  tbe 
reaBon  of  tbie  rale  is  that  there  ia  no  constructive 
total  lose  until  the  eventual  fate  of  a  ship  ia 
determined,  yet  I  think  that  this  argument  ia 
contrary  to  a  large  body  of  deoitiona :  (see  in 
partioalar  Andersen  v.  Marten,  tup,  and  the 
exhaustive  review  of  tbe  earlier  decisions  by 
Kennedy,  L.J.  in  Poturrian  8team*hip  Company 
v.  Young,  svp.);  see  also  Phillips  on  Insurance, 
vol.  2,  aa.  1530  and  1531).   What  is  perhaps  more 
important  ia  that  tbe  argument  ia  contrary  to 
tbe  Marine  Insurance  Act  1906,  s.  60  (tup.),  which 
makes  probability  and  not  the  event  the  teat  The 
tree  view,  in  my  judgment,  ia  that  restoration 
precludes  recovery,  not  because  in  each  a  case 
there  never  waa  a  constructive  total  loan,  bat 
assured  cannot  under  a  oontiact  of 
indemnity,  although  be  may  at  one  time  have 
Buffered  a  loss,  recover  in  respect  of  each  lose 
if  before  action  it  has  already  been  made  good  to 
bim.    Here  no  such  objection  to  reoovery  can  be 
opposed  to  the  plaintiffs'  claim.  I  have  already 
held  that  there  was  a  constructive  total  loss  of 
the  Joe's  Mendi  by  her  capture,  and  before  the 
ship  was  restored  to  the  owners  such  capture 
resulted  in  a  total  loaa  to  the  plaintiffs  of  their 
rights  and  prcfit  under  the  charter.    In  abort, 
the  event  agreed  upon  as  necessary  to  give  aright 
to  indemnity  had  happened,  and  bad  irrevocably 
caused  tbe  loss  if  the  aubjeot-matter  of  tbe 
insurance.     In    these   circumstances,   as  tbe 
restoration  of  the  vessel  itself  to  it*  owners  did 
nothing  to  extinguish  or  minimise  the  plaintiffs' 
loss,  bo  also  it  cannot,  in  my  judgment,  operate 
to  extinguish  or  to  bar  tbe  plaintiffs'  claim. 

There  remains  tbe  defence  based  upon  the  fact 
that  claims  arising  from  delay  were  excluded  by 
the  express  terms  of  the  policy.  It  was  said  that 
it  was  the  lap»e  of  the  time  daring  which  the 
Igotz  Mendi  was  in  German  hands  that  caused 
the  loss,  and  that  auoh  lapae  of  time  was  delay 
within  tbe  meaning  of  tbe  excep'ions.  Tbe 
reisonicg  of  Bailhache,  J.  in  Riunan  Bank  for 
Foreign  Trade  v.  Emcees  Ineuranee  Company  (eup.) 
was  relied  upon  in  support  of  thia  part  of  the 
defendants' case.  Tbe  deoisim  of  Bailhache,  J. 
in  that  cate  has  been  affirmed  by  tbe  Court  of 
Appeal  (119  L  T.  Rep.  733 ;  (1919)  1  K.  B.  39)  on 
a  ground  whioh  baa  no  bearing  on  tbe  present 
case-  I  understand  that  the  Court  of  Appeal  did 
not  oonaider,  or,  at  any  rate,  dtd  not  express  any 
opin:on,  whether  they  adhered  to  tbe  view  of 
Bailbaobc,  J.  on  thia  point  of  tbe  delay  due. 
It  ia  certainly,  therefore,  undesirable  and,  in  my 
view,  it  ia  alao  unnecessary  tbst  I  should  express 
•ny  opinion  on  that  matter.  It  u  sufficient  to  cay 
that,  in  my  judgment,  this  is  a  very  different  oaae. 
In  that  case,  the  adventure  or  voyage  upon  which 
certain  goods  were  to  be  despatched  and  on  wbioh 


tbey  were  insured  wsb  frustrated.  Tbe  cause  of 
frustration  was  not  a  capture  or  Iosb  of  tbe  ship 
as  it  was  here,  but  a  requisition  of  tbe  ship 
amounting  at  most  to  a  restraint.  Moreover, 
in  that  case  tbe  subject  matter  of  insurance 
and  tbe  thing  for  wbioh  a  loan  was  claimed  was 
a  quantity  of  good?.  In  thia  oaae  it  ia  in 
substance  the  venture  itself  whioh  is  insured. 
In  that  case  it  was  decided  that  in  the  circum- 
stances indicated  the  exocption  of  olaims  arising 
from  delsy  barred  tbe  claim  for  the  loaa  of  the 
goods  based  on  the  loss  of  the  particular  adven- 
ture which  was  in  progress.  Here  I  have 
decided  that  the  I  got*  Mendi  was  not  merely 
delayed,  but  was  captured  and  lost,  although 
she  waa  afterwards  found  and  recovered,  and  I 
have  decided  that,  in  consequence,  the  venture, 
being  the  profit  on  obarter,  waa  lost,  and  I  alao 
decide  that  tbe  claim  to  recover  for  that  loss 
ia  not  a  claim  arising  from  delay.  I  give  judg- 
ment for  tbe  plaintiffs  for  tbe  amount  claimed, 
with  cost*.  Judgment  Jor  the  plavntife. 

Solicitors  for  the  plaintiffe,  Parker,  Oarretf, 
and  Co. 

Solioitora  for  tbe  defendant*,  William  A. 

Crump  and  Son 


f&ouse  of  iortjg. 

Nov.  11  and  12, 1918. 

(Before    Viacoont    Haldasb,    Lord*  Shaw, 

Sumner,  and  Wrrnbury.) 
Fred  Druohorb  Likitbd  p.  Redbri  Aktib- 
bolaobt  Tbansatlahtic.  (a) 

OB  APPB1L   PROM   THI  COURT  OP  APPBAL  IB 
ENGLAND. 

Principal  and  ajent — Charter-party  entered  into 
by  person  in  hie  own  name  and  described 
an  "  the  charterer  "—Undisclosed  principal's  right 
to  sue—  £"  dence  eontradie  ing  written  contract— 
Admissibility. 

By  a  charter-party  dated  the  Hlh  Feb.  1910  it  was 
ajn  ed  between  the  appclla  U,  who  were  described 
as  the  owners  of  a  named  ship,  and  L.  a*  "the 
charterer  "  thereof  that  there  should  be  a  charter 
of  the  ship  for  a  specified  period. 

In  Dec.  IP12  aa  acion  to  recover  damages  tor  alleged 
breach  of  the  charter-party  wan  browtnt  agii»st 
the  appellants,  L.  being  named  a«  plaintiff.  While 
the  action  was  pending  L  <  ied  and  an  order  was 
obtained  substituting  as  plaintiffs  the  present 
respondents,  who  were  a  SweJish  company.  By 
the  amended  points  of  claim  the  company  alleged 
that  I.  effected  the  charter-p  rly  as  their  agent  and 
that  they  were  his  vn/iscltted  principal:  They 
propose  l  to  adduce  oral  evidence  to  establish  this 
assertion. 

The  point  was  taken  that  such  evidence  was  inad- 
missible because  it  would  be  evidence  to  contradict 
the  written  contract  between  L.  and  the  appellant* 
wherein  L.  was  described  as  "the  charUrer." 

Held,  that  the  description  tn  a  charter-party  of  a 
person  as  *  the  charterer "  did  not  necessarily 
denote,  a*  did  the  description  **  owner "  in  like 
circumstances,  a  position  which  alone  that 
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could  fill.  Tlurc  was  nothing  in  the  ease  whidi 
r.icluled  the  general  rule  that  parol  evidence  mvjht 
be  adduced  to  show  that  a  person  who  had  entered 
into  a  contract  without  mentioning  that  he  did  so 
as  agent  was  in  fact  agent  for  undisclosed 
principals.  It  followed  tftal  the  evidence  was  admis- 
sible. 

Humble  v.  Hunter  (12  Q.  B.  310)  and  Formby 
Brother*  v.  Formbj  (102  L.  T.  .Key.  116)  dis- 
tinguislied. 

Decision  of  the  Court  of  Appeal  (118  L.  T.  Bep. 
424  ;  (1918)  1  K.  B.  384)  affirmed. 

Appeal  from  an  ortter  of  the  Court  of  Appeal, 
reported  118  L.  T.  Rep.  424;  (1918)  1  K.B.  394, 
which  affirmed,  an  interlocutory  order  made  by 
Lush,  J.  The  material  portion  of  the  order  which 
was  appealed  against,  and  which  the  Court  of 
Appeal  affirmed,  consisted  of  a  ruling  by  the 
learned  judge  during  the  programs  of  the  hearing 
of  the  action  that  it  was  competent  for  the  plain* 
tiffs  (tbo  present  respondents)  to  adduce  certain 
oral  evidence  in  support  of  their  claim  to  be 
undisclosed  principals  and  entitled  in  the  circum- 
stances to  maintain  the  action. 

Compslon,  K.C.  and  Jowitt  tor  the  appellants. 

A/acA'annon,  K.C.  and  Simey  for  the  respon- 
dents. 

The  House,  without  hearing  counsel  for  the 
respondents,  dismissed  the  appoaL 

Viscount  Haldanb. — This  is  an  appeal  from  a 
judgment  of  the  Court  of  Appeal  which  affirmed 
a  judgment  of  Lush,  J.  The  only  question  before 
us  is  whether  evidence  wan  admissible  on  a  certain 
point.  The  wording  of  the  order  might,  if  unex- 
plained, give  some  countenance  to  the  proposition 
that  the  courts  had  intended  to  pronoun oe  upon 
the  effect  of  the  evidence  so  admitted  whether 
rightly  admitted  or  not ;  but  it  is  agreed  between 
counsel,  and  it  is  plain  from  what  was  said  by 
Lush,  J.  himself  subsequently,  that  that  wsb  not 
the  intention.  Therefore  the  only  question  before 
the  House  upon  which  the  Honso  has  to  pronounce 
is  whether  the  evidence  sought  to  be  admitted  was 
evidence  which  was  in  law  admissible. 

By  the  law  of  England,  if  B.  contracts  with  C, 
primd  facie  that  is  a  contract  between  these  two 
only ;  but  if  at  the  time  B.  entered  into  the  con- 
tract be  was  really  acting  as  agent  for  A.,  then 
evidence  ib  generally  admissible  to  show  that 
A.  was  the  principal,  mid  A.  can  take  advan- 
tage of  tbo  contract  as  if  it  had  been  actually 
made  between  himself  and  C.  That  is  what  is 
meant  by  ratification. 

The  limits  within  which  that  doctrine  is 
applicable  were  fully  examined  in  this  House 
in  the  case  of  Keighley,  Matted,  and  Co.  ▼. 
JJurant  (7  Aep.  Mar.  Law  Cas.  418 ;  84  L.  T. 
Rep.  777 ;  (1901)  A.  C.  240).  No  question  arises 
with  regard  to  the  applicability  of  the  doctrine 
in  this  case,  because  what  is  said  is  that  the 
respondents  can  .prove  that  as  a  matter  of 
fact  It.  was  acting  as  agent  for  them  in  the  case 
before  us  at  the  time  when  ho  entered  into  the 
contract. 

But  the  principle  is  limited  by  another  con- 
sideration, about  which  again  there  is  no  doubt, 
und  which  is  a  principle  the  applicability  of 
which  to  the  present* case  is  beyond  question. 
In  Humble  v.  Hunter  (sup.)  it  was  approved, 
although  it  was  not  necessary  to  give  a  decision 
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on  the  point,  and  also  in  Formby  Brothers 
v.  Formby  (sup  )  and  in  other  cases.  Those 
are  authorities  for  the  proposition  that  evi- 
dence of  authority  of  an  outside  principal  is 
not  admissible  if  to  give  such  evidence  would  be 
to  contradict  some  term  in  the  contract  itself, 
it  was  held  in  Humble  v.  Hunter  (sup,)  that 
where  a  charterer  dealt  with  somebody  described 
as  "the  owner,"  evidence  was  not  admissible  to 
show  that  somebody  else  was  the  owner.  That 
is  perfectly  intelligible.  The  question  is  not 
before  us  now,  but  I  see  no  reason  to  question  that 
where  you  have  tho  description  of  a  persou  as  the 
owner  of  property,  and  it  is  a  term  of  the  con- 
tract that  he  should  contract  as  owner  of  that 
property,  you  cannot  show  that  another  person  is 
the  real  owner.  That  is  not  a  question  of  ugency 
—that  is  a  question  of  property. 

In  the  same  way  in  Formby  Brothers  v.  Formby 
(sup.)  the  term  was  "proprietor,"  and  "pro- 
prietor "  was  treated,  in  the  opinion  of  the  Court 
of  Appeal,  as  on  the  same  footing  as  the  expression 
"  owner."  But  we  are  not  dealing  with  that  oase 
here.  The  principle  remains,  but  the  question  is 
whether  the  principle  applies  to  a  charter-party 
where  the  person  who  Hays  that  he  Bigned  only  as 
agent  describes  himself  as  the  owner. 

There  may  be  something  to  be  said  from  the 
heading  of  the  charter-party  in  this  case,  and  the 
reference  to  the  company,  which  claims  to  have 
been  his  principal,  for  the  proposition  that,  read- 
ing the  document  as  a  whole,  there  is  evidence 
that  he  intended  to  convey  that  he  was  acting  as 
agent  for  somebody  else;  but,  whether  that  is  so 
or  not,  the  term  "charterer"  is  a  very  different 
term  from  the  term  "owner"  or  the  term  "  pro- 
prietor." A  charterer  may  be  and  primd  facie  is 
merely  entering  into  a  contract.  A  charter-party 
is  not  a  lease— it  is  a  chattel  that  is  being  dealt 
with,  a  chattel  that  ie  essentially  a  mere  subject  of 
contract,  and,  although  rights  of  ownership  may 
be  given  under  it,  prtmu  facie  it  is  a  contract  for 
the  hiring  or  use  of  the  vessel.  Under  these  cir- 
cumstances it  is  in  accordance  with  ordinary 
business  common-  eenso  and  custom  that  charterers 
should  be  able  to  contract  as  agents  forundisclosed 
principals  who  may  come  in  and  take  the  benefit 
of  the  charter-party. 

But  it  is  said  that  in  this  charter-party  the 
terms  are  such  as  to  exclade  that  notion.  Why 
is  that  said  to  be  so  F  Because  the  term 
"  charterer  "  is  used.  I  have  already  commented 
upon  that.  It  is  said  that  the  term  "  oharterer  " 
was  meant  simply  to  describe  a  particular  person 
who  is  to  carry  out  the  nomination  of  arbitrators 
and  everything  ehe  which  is  contained  in  the 
charter-party — to  give  orders  whioh  can  only  be 
given  by  one  person,  and  that  for  tbe  working  out 
of  the  charter-party  it  is  essential  to  treat  the 
person  so  contracting  as  designated  as  a  person 
whose  identity  cannot  be  varied  or  contradicted. 

The  answer  to  that  is  that  the  principal  may 
take  that  place,  and  that  the  company,  in  this 
case  acting  through  its  agent,  whatever  that 
agent  may  be,  will  be  in  tbe  same  position  as 
the  charterer  contracting  originally.  There  is 
nothing  in  that  proposition  inconsistent  with 
tbe  stipulations  of  this  charter-party,  and  there- 
fore it  appears  to  me  that  tbe  qualifying  prin- 
ciple of  Humble  v.  Hunter  (sup.),  that  you  shall 
not  contradict  the  instrument  by  giving  evidence 
of  agency,  has  no  application  m  this  case. 
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The  way  in  whioh  the  point  aroee  waa  this : 
The  owners  ol  the  ship,  the  appellanti,  dissatisfied 
with  the  way  in  whioh  the  ship  was  being  handled 
by  the  charterers,  withdrew  it  from  his  service, 
with  the  result  that  the  original  charterer, 
Lundgren,  began  an  action  in  the  King's  Bench 
Division  to  recover  damages.  In  that  action  the 
respondents,  alleging  that  they  were  the  principals 
and  had  been  throughout,  were  substituted  as 
plaintiffs,  and  apparently  no  question  was  raised 
at  the  moment  of  their  substitution,  which  would 
have  been  the  natural  time  to  raise  the  point,  but 
later  on  it  waa  proposed  to  give  evidence,  and 
evidence  was  tendered  to  ahow  that  the  respon- 
dent company  were  at  the  time  of  the  charter- 
party  being  entered  into  the  undisclosed 
principals  of  Londgren,  and  it  waa  upon  that 
application  that  the  question  now  before  the 
House  arose. 

For  the  reaao 
the  view  taken 

right,  and  that  it  waa  properly  held, "both  by 
Lush,  J.  and  by  that  court,  that  evidence  could 
be  properly  tendered  to  prove  the  agency  of 
Londgren  when  he  originally  entered  into  this 


■  I  bare  already  given  I  think 
in  the  Court  of  Appeal  was 


I  therefore  move  yonr  Lordships  that  the 
appeal  be  dismissed,  and  dismissed  with  costs. 

Lord  Shaw.— I  agree  with  what  yonr  Lord- 
ship on  the  Woolsack  has  said,  subject  to  these 
two  observations  :  I  do  not  think  that  in  this 
case  I  am  called  upon  to  express  any  opinion 
aa  to  the  decision  that  was  reached  in  Humble  v. 
Hunter  (tup.)  or  in  the  case  of  Formby  Brother t 
v.  Formby  {tup.).  The  time  may  arise  when 
tbe  principles  of  those  two  cases  may  have  to  be 
reviewed  in  this  House. 

My  second  observation  ia  that  I  am  not 
prepared  to  be  held  aa  in  any  aenae  agreeing 
with  the  decision  arrived  at  by  Rowlatt  J.  in 
Rederi  Aktisbolagst  Argonaut  v.  Ham  (14  Asp. 
Mar.  Law  Caa.  310;  118  L.  T.  Rep.  176;  (1918) 
2  K.  B.  247). 

With  these  observations,  I  agree  in  the  course 
proposed  by  yonr  Lordships. 

Lord  Sumner.— I  concur.  In  my  opinion  this 
charter  cannot  be  considered  as  containing  a 
stipulation  that  no  one  but  Lundgren  shall 
have  the  righta  and  liabilitiea  of  tbe  charterer 
under  it  I  cannot  see  that  tbe  worda  "  Wilh. 
B.  Londgren,  of  GotbenbuTg,  charterer,"  desig- 
nate Londgren  aa  the  real  and  on.'y  principal, 
and  aa  the  only  person  who  is  to  have  tbe 
Charterer's  rights  and  obligations  under  the 
charter.  The  contract  ia  on  the  ordinary  printed 
form.  There  ia  a  notice  on  the  faoe  of  the  docu- 
ment that  Lundgren  ia  manager  of  the  line  whioh 
the  Bederi  Aktiebolaget  carry  on.  Though  this 
forma  no  part  of  the  contract,  the  charterers' 
rights  and  obligations  are  in  no  instance  incon- 
sistent with  tbeir  exercise  or  performance  by 
Londgren  on  behalf  of  undisclosed  principals, 
especially  as  the  principals,  an  incorporated  com- 

Ssny,  moat  in  any  case  act  by  some  officer.  Unless 
is  contract  is  read  aa  atipolating  that  Lundgren 
charters  for  himaelf  only,  tbe  appellants  fail.  I 
think  it  cannot  be  so  read.  It  states  that  Lund- 
gren charters,  and  so  he  does ;  but  it  does  not  say 
that  be  is  not  chartering  for  others,  and,  if  thst 
is  what  he  has  done  in  fact,  the  law  allows  them 
to  prove  it 


Aktiebolaget  Argonaut  v.  Hani  ($up.) 
waa  a  case  in  whioh  the  charter-party  contained 
different  worda— namely,  "aa  charterers  "—on 
which  rightly  or  wrongly  great  stress  was  laid  in 
the  judgment,  and  I  think  it  ia  distinguishable. 
Humble  v.  Hunter  (sup.)  and  Formby  v.  Formby 
(rap.)  were  expressly  decided  aa  oaaea  in  which 
the  contract  itself  truly  construed  excluded  the 
application  of  the  rule  as  to  undisclosed  prin- 
cipals. There  ia  a  clear  distinction  between  words 
in  a  contract  whioh  can  be  construed  aa  saying, 
"  A.  B„  who  prior  to  this  contract,  was  and  who 
under  it  is  and  will1  be  the  single  owner,"  and 
words  whioh  can  only  mean  *'  A.  B  .,  who  by  this 
contract  becomes  liable  to  the  obligations  and 
entitled  to  the  righta  which  this  contract  allots 
to  the  charterers."  I  think  these  cases  are  not 
in  point 

That  being  so,  I  express  no  opinion  at  present 
about  them.  Accordingly  I  do  not  see  how  the 
evidence  objected  to  contradicts  the  contract 
Lundgren  aa  charterer,  albeit  on  behalf  of  others, 
was  personally  liable  to  perform  the  obligations 
which  the  contract  imposed  on  the  charterers. 
The  fact  that  he  contracted  for  others  waa  con- 
sistent with  the  contract,  and  evidence  to  prove  it 
waa  admissible. 

Lord  Wbbnbuet. — I  agree  that  tbe  evidence 
ia  admissible.  I  think  that  Lush,  J.  and  the 
Court  of  Appeal  were  right,  and  that  thia  appeal 
ahould  be  dismissed  with  ooata. 

Solicitors  for  the  appellante,  /.  A.  and  H.  E. 
FarnfUli. 

Solicitora  for  the  reepondent,  WiUiam  Al 
Crump  and  Son. 


COURT  OF^ APPEAL. 

Monday,  Feb.  17,  1919. 

(Before  BaNkrs,  Warrington,  and 
Duke,  L.JJ.) 
Omnium  d'Enthrp riser  and  others  v. 

SUTHERLAND,  (a) 
APPEAL  FROM   THE  KINO'8  BENCH  DIVISION. 

Charter-parly — Chartered  ship  requisitioned  when 
built — Charter-party  suspended  during  requisition 
—Sale  of  ship— Repudiation  of  charter-party  by 
owner— Inability  to  perform  charter-party. 

The  defendant  chartered  a  steamer  to  the  plaintiffs 
for  three  years  from  the  time  she  was  built  and  fit 
to  sail,  provided  that  » If  the  steamer  should  be 
requisitioned  by  the  Admiralty,  owners  and 
charterers  are  to  be  held  harmless,  and  any  time 
during  which  the  steamer  is  so  requisitioned  shall 
be  for  owners'  account,  and  hire  under  this  contract 
fhall  cease  for  the  period.  The  contract,  however, 
shall  be  prolonged  by  such  period."  The  ship  was 
built  and  requisitioned.  During  the  requisition,  and 
while  the  charter-party  was  suspended  during  the 
requisition,  the  defendant  sold  the  ship  No 
arrangement  was  made  with  the  buyers  that  the 
charter-parly  should  be  performed. 

W  Bspertsa  »t  Kdwaso  i.  M.Oaams,  E*]., 
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Held,  that  the  defendant  had  put  it  out  of  his  power 
to  hand  over  as  of  right  the  ship  to  the  charterers  at 
the  end  of  the  requisition,  and  that  he  had 
repudiated  the  contract. 

Fratelli  Sorrentmo  v.  Buerger  (13  Asp.  Mar. 
Law  Cos.  164;  113  L.  T.  Rep.  940;  (1915) 
3  A'.  B.  367)  distinguished. 

Decision  of  RowlaU,  J.  affirmed. 

Appeal  by  the  defendant  from  a  judgment  of 
Rowlatt,  J. 

By  a  charter-party,  on  the  Baltic  and  White 
8ia  Conference  form  dated  the  10th  Jaly,  1916. 
■nd  made  between  the  defendant,  the  owner,  and 
the  Omnium  d'Enterprises,  the  charterers,  the 
defendant  agreed  to  let  the  steamer  Robert  Bruce, 
then  building  at  Middlesbrough ,  to  the  Omnium 
d'Enterpriaea  for  the  term  of  thirty -six  months. 
By  claose  5,  the  charterers  were  to  pay  as  hire  for 
the  steamer  twenty-one  shillings  on  ascertained 
dead  weight  per  calendar  month,- commencing 
from  the  time  the  steamer  was  fit  to  sail,  and  pro 
rata  tor  any  fractional  part  of  a  month,  payment 
to  be  made  in  London  monthly  in  advance.  By 
clause  25  "should  the  steamer  be  lost  either 
before  or  during  the  fulfilment  of  the  charter,  the 
owner  was  to  provide,  another  similar  sis)  elass 
and  description  steamer  on  the  same  terms  and 
conditions.  By  clause  26  the  steamer  was  to  be 
delivered  when  completed  and  fit  to  sail  at 
Middlesbrough.  By  clause  30a,  commission  of 
5  per  cent  on  the  hire  paid  and  earned  under  the 
charter  was  payable  to  Messrs.  Grisar  and 
Marsely,  London  (the  second  plaintiffs). 

On  the  21st  April  1917  it  was  agreed  between 
the  parties  in  writing  that  "  should  the  steamer 
be  requisitioned  by  the  British  Admiralty,  owners 
and  charterers  are  to  be  held  harmless,  and  any 
time  from  the  date  of  this  agreement  which  the 
steamer  may  be  used  by  the  British  Admiralty 
during  the  existence  of  this  contract  shall  cease 
for  auch  period,  the  contract  however  shall  be 
prolonged  by  snob  period  or  periods  as  the 
steamer  may  be  under  requisition  so  that  the  full 
three  years'  contract  between  owners  and 
charterers  shall  be  carried  out" 

It  was  also  agreed  that  the  above  claose  was  to 
be  applicable  to  the  charter  instead  of  a  clause  in 
the  charter  whereby  the  Omnium  d'Enterprisea 
waa  to  pay  hire  whether  the  steamer  was  requisi- 
tioned or  not 

By  their  points  of  claim  the  plaintiffs  said  that 
in  breach  of  the  charter-party  the  defendant)  in 
April  1918,  and  whilst  the  vessel  was  under 
requisition  to  the  Admiralty,  sold  the  vessel  to 
the  Palace  Shipping  Company  Limited,  and  (or) 
so  sold  the  reesel  without  informing  that  com- 
pany of  the  charter-party  or  providing  with  them 
for  the  due  fulfilment  of  the  charter-party,  and 
the  defendant  thereby  wrongfully  repudiated  and 
determined  the  charter*  party  and  pnt  it  out  of 
bis  power  to.  perform  the  same,  and  the  first 
plaintiffs  had  lost  the  benefit  of  the  charter- 
party,  and  the  second  plaintiffs  their  right  to 
commission. 

By  hia  points  of  defence  the  defendant  denied 
iinkr  alia)  that  he  bad  committed  any  breach 
of  the  charter-party. 

Rowlatt,  J.  held  that  the  defendsnt  had 
repudiated  the  contract. 

The  defendant  appealed. 

Neilson  for  the  appellant. 


[Ot.  of  App. 


R.  A.  Wright,  K.C.  and  Le  Queens  tor  the 
Omnium  d'Enterpriaea  and  Sir  E,  Asks  tor 
Messrs.  Grisar  and  Marsely  were  not  called 
upon. 

Ban kk8,  L.J .— Mr.  Neilson  has  done  hia  best, 
but  it  i«  quite  a  hopeless  appeal.  The  claim  by 
the  two  plaintiffs  to  recover  damages  ia  firstly, 
damages  'for  breach  of  a  charter-party,  and. 
secondly,  damages  because  by  reason  of  the 
defendant's  action  they  have  been  deprived  of 
their  commission. 

The  facta  are  in  a  very  short  compass.  The 
defendant  was  in  a  position  to  dispose  of  a 
steamer,  then  in  building,  and  on  the  10th 
July  1916  he  chartered  that  vessel  to  Omnium 
d'Enterpriaea  for  three  years  from  the  time  the 
steamer  has  "completed  building  and  fit  to  sail  " 
at  a  certain  chartered  rate  per  month.  The 
charter-party  contained  a  clause  :  "  Should  the 
steamer  be  requisitioned  by  the  British  Admiralty, 
owners  and  charterers  are  to  be  held  harmless, 
and  any  time  from  the  date  of  this  agreement 
which  the  steamer  may  be  need  by  the  British 
Admiralty  during  the  existence  of  this  contract. 
The  contract,  however,  shall  be  prolonged  by 
such  period  or  periods,  aa  the  steamer  may  be 
under  requisition  so  that  the  full  three  years' 
contract  between  owners  and  charterers  shall  be 
carried  out."  The  ship  waa  completed,  and  she 
waa  requisitioned,  and  it  is  plain  that  by  the 
terms  of  the  charter-party  she  remained  under 
charter  to  tbeee  plaintiffs,  in  spite  of  the  requisi- 
tion, but  the  operation  of  the  charter-party,  in 
the  sense  of  the  giving  possession  of  the  vessel  to 
the  plaintiffs,  during  the  period  of  the  requisition 
was  suspended. 

During  the  requisition,  and  while  the  charter* 
party  waa  thus  suspended,  the  defendant  sold  the 
vessel,  and  when  the  plaintiffs  found  that  ont 
they  got  into  correspondence  with  the  defendant's 
representatives  with  a  view  to  ascertaining 
whether  the  purchasers  would  undertake  to 
stand  in  the  defendant's  shoes  and  allow  the 
charter-party  to  be  performed,  but  no  arrange- 
ment could  be  made  at  that  time,  and  the  writ 
was  issued. 

The  question  whioh  the  learned  judge  had  to 
decide  waa  whether  the  defendant's  action  in 
selling  the  steamer — if  I  may  use  the  expression 
— "  out  and  ont "  waa  a  repudiation  by  him  of  the 
contract,  and  the  learned  judge  held  that  it  was. 
With  that  view  I  entirely  agree.  The  defendant 
put  it  ont  of  hia  power  to  perform  his  part  of  the 
contract  in  this  sense,  that  from  the  moment  ha 
sold  the  steamer  it  was  no  longer  within  his  power 
m  of  right  to  hand  the  steamer  over  at  the  com- 
pletion of  the  requisition  to  the  charterers.  He 
aaya  now:  "When  the  time  comes  I  daresay  I 
shall  get  bold  of  ber ;  in  fact,  I  feel  acre  I  shall 
get  hold  of  ber " ;  but  that  ia  a  very  different 
thing  from  saying :  "  She  is  mine ;  when  the  time 
comes  you  shall  have  her."  As  I  said  in  the 
course  of  the  argument,  that  is  substituting  a 
chance  for  a  oertainty. 

We  have  been  referred  to  FeateUi  Sorrentino  v. 
Buerger  before  At  kin.  J.  (13  Asp.  Mar.  Law 
Gas.  164;  112  L.  T.  Rep.  294;  (1915)  1  K.  B. 
307).  and,  in  my  opinion,  that  tells  strongly 
against  Mr.  Neilson' a  argument.  Certainly  in  the 
Court  of  Appeal  it  does,  because  in  the  O^urt  of 
Appeal  (113  L.  T.  Rep.  840 ;  (1915)  8  K.  B.  367) 
the  decision  proceeded,  and  proceeded  only,  on 
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the  ground  that  the  owners  of  the  vowel  in  that 
ewe,  although  they  bad  sold  the  vessel,  had 
reaervod  to  themselves  the  power  of  porforming 
the  contraot  personally.  It  may  bo  it  ia  a  difficult 
thing  to  understand  how  they  had  done  it,  but 
tho  umpire  found  that  aa  a  fact,  and  it  was  on  that 
finding  that  every  member  of  the  Court  of  Appeal 
proceeded.  I  have  already  called  attention  to 
what  Swinfen  Eady,  L.J.  aaid,  and  attention  has 
been  called  to  what  Phillynore,  L.J.  said.  When 
I  was  dealing  with  that  very  point  I  tried  to 
imagine  cases  in  which  a  sale  would  not  operate 
aa  a  repudiation  of  the  contract.  I  said : 
"Itia  not,  however*  every  parting  with  a  ship, 
whether  by  aale  or  otherwise,  while  Bhe  is  under 
charter,  which  puts  it  out  of  the  power  of  the 
▼endor  to  perform  the  obligations  (if  any)  which 
he  has  undertaken  to  perform  personally.  For 
instance,  possession  may  not  have  to  be  given 
under  the  contract  of  aale  until  after  the  charter 
is  performed,  or  the  vendor  may  by  express  terms 
reserve  the  right  to  perform  personally  the 
obligations  of  the  charter,  or  the  vendor  and  the 
purchaser  may  agree,  without  precisely  defining 
how  it  is  to  be  done,  that  the  vendor  shall  retain 
the  right,  in  apite  of  the  aale  of  the  vessel,  of 
satisfying  any  requirement  of  the  charterer  as  to 
personal  performance  by  the  vendor  of  any  of  the 
obligations  of  tho  charter  party."  And  I  think  it 
appears  plainly  from  all  three  judgments  in  the 
Court  of  Appeal  that  all  three  members  of  the 
court  were  of  opinion  that  a  sale  by  the  owner, 
even  if  he  placed  the  purchaser  under  an  obliga- 
tion to  perform  the  charter  party,  would  have 
amounted  to  a  repudiation.  And  in  thiB  case  tho 
vendor  did  not  even  do  that.  He  sold  the  vessel 
out  and  out.  Under  theee  circumstances,  in  my 
opinion,  the  judgment  of  the  learned  judge  was 
quite  right,  and  this  appeal  fails. 

Wabeinqton,  L.J.— I  agree,  and  I  have 
nothing  to  add. 

DUKE,  L.J. — I  agree. 

Solicitors  for  the  appellant,  Williamson,  Hill, 
and  Co.,  for  Ingledew  and  Sons,  Cardiff. 

Solicitors  for  the  respondent*,  William  A, 
Crump  and  Son. 


HIGH  COURT  OF  JUSTICE. 

KING'S  BENCH  DIVISION. 
Feb.  17  and  21, 1919. 
(Before  Bailhachb,  J.) 
Britain  Stsamsbip  Company  Limited  v. 
Thb  Kino;  The  P*t«muam.  (a) 

Shipping  —  Admiralty  Charter-party  T.  99  — 
Requisitioned  vessel — Nairigatiwj  without  lights— 
Admiralty  Regulations — CuUision — Los?  of  vessel 
— Marine  risk— Fx.  and  s.  clause — Hostilities 
or  warlike  operations  "—Liability  of  Admiralty. 

The  steamship  P.  was  requisitioned  by  the  Admiralty 
on  the  terms  of  the  charier-party  known  as  T.  99, 
clause  19  of  which  provided  that  the  risks  of  war 
"taken  by  the  Admiralty  are  those  risks  which 
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would  be  excluded  from  an  ordinary  English  policy 
of  marine  insurance  by  the  following  or  similar, 
but  not  more  extensive  clause  :  warranted  free  of 
capture,  seizure,  and  detention,  and  the  conse- 
quences thereof,  or  of  any  attempt  thereat,  piracy 
excepted,  and  also  from  all  consequences  of  hos- 
tilities or  warlike  operations,  whether  before  or 
after  declaration  of  war" 

While  the  vessel  was  under  requisition,  the  was 
being  navigated  without  lights  at  night  in  accord- 
ance with  Admiralty  regulations  and  came  into 
collision  with  another  vessel  which  was  also  being 
navigated  without  lights  under  the  same  regulation 
and  was  lost.  There  was  no  negligence  on  (he 
part  of  either  vessel. 

Held,  that  the  Admiralty  regulation  that  vessels 
should  navigate  at  night  without  ligftfs  greatly 
increased  the  risk  of  collision,  but  it  was  still  a 
marine  risk,  and  lose  due  to  compliance  with  that 
regulation  by  a  vessel  not  otherwise  engaged  in  a 
warlike  operation  is  not  a  loss  due  to  a  warlike 
operation  and  is  not  excluded  by  the  clause  19  of 
the  charter-party  from  an  ordinary  policy  of  marine 
insurance. 

Petition  of  eight  in  the  Commercial  List. 

The  suppliant*  broupht  tne  petition  of  right  to 
recover  compensation  for  tho  loss  of  their  steam- 
ship, the  Petersham,  while  she  was  under  requisi- 
tion by  the  Admiralty  on  the  terms  of  the  charter- 
party  known  as  T.99.  While  the  vessel  waa  iu 
the  aervioe  of  the  Admiralty  on  a  voyage  from 
Bilbao  to  Glasgow  with  a  cargo  of  iron  ore  alio 
was  being  navigated  without  lights  at  night  in 
accordance  with  Admiralty  regulations,  and  on 
the  night  of  the  <>tb  May  1913  she  was  run  into 
and  was  sunk  by  another  steamer  which  waa  also 
being  navigated  without  lights  nnder  the  same 
Admiralty  regulations.  It  was  admitted  that  in 
tho  circumstances  the  collision  could  not  have  been 
avoided  by  the  exercise  of  reasonable  care  and 
skill  on  the  part  of  either  Bteamor. 

Clause  18  of  the  charter-party  exempted  the 
Admiralty  from  liability  for  sea  risks,  including 
collision. 

Clause  19  was  as  follows: 

The  risks  of  war  which  are  taken  by  the  Admiralty 
are  those  risks  which  would  be  ezcladed  from  an  ordinary 
English  policy  of  marine  insurance  by  the  following-  or 
similar,  but  not  more  extensive  olauaa :  Warranted  free 
of  capture,  aeizuro,  and  detention  and  the  oonaequenoes 
thereof,  or  of  any  attempt  thereat,  piracy  excepted,  and 
also  from  all  consequences  of  hostilities  or  warlike 
operations  whether  before  or  after  the  declaration  of 
war. 

The  auppliants  claimed  that  the  Iobs  of  the 
steamship  Petersham  waa  a  consequence  of 
hostilities  or  warlike  operations,  and  that  the 
Admiralty  were  therefore  liable  for  the  loss, 
under  clause  19  of  charter-party  T.  99. 

MacKinnon,  K.O.,  B.  A.  Wright,  K.Cn  and 
Dunlop  for  the  suppliants. 

The  Attorney-General  (Sir  Gordon  Hewart,  K.C.) 
and  Raeburn  for  the  Crown. 

The  following  cases  were  cited : 

Becker  Gray  and  Co.  v.  London  Assurance  Corpora- 
tion, 14  Asp.  Mar.  Law  Cas.  165  ;  117  L.  T.  Rep. 
600  ;  (1918)  A.  C.  101  ; 

British  and  Foreign  Steamship  Company  v.  Th* 
King,  U  Asp.  Mar.  Lew  Cas.  122,  270  ;  117 
L.  T.  Sep.  04 :  118  L.  T.  Hep.  640 ;  (1917) 
2K.U.  769;  (1918)  2  K.  B.  870  ; 
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Ionides  v.  Universal  Marine  Insurmtce  Company, 
1  Mm.  Uw  Cm.  (O.  ?.)  353  ;  8L.T.  Ksp.  705 ; 
14  C.  B.  N.  S.  259. 

Cur.  adv.  milt. 

Feb.  21.— Bailhachk,  J.  road  the  following 
judgment This  is  a  petition  of  right  by  the 
suppliants,  tho  ownora  of  tho  stoaiuship  Petersham, 

{graying  that  they  may  be  compensated  for  her 
oss  under  the  following  circumstances. 

The  Petcrtham;  while  under  requisition  by  tho 
Admiralty  was  on  .the  bth  May  1018,  on  a  voyage 
from  Bilbao  to  Glasgow  with  a  cargo  of  iron  ore, 
She  was  navigating  without  lights  under  Admiralty 
regulation*,  and  when  off  Trovoae  Head  she  came 
info  collision  with  the  steamship  Serra  whioh  was 
on  a  voyage  from  Swansea  to  Bilbao  with  a  cargo 
of  patent  fuel  and  was  also  navigating  without 
light*  under  tho  same  regulations.  The  Petersham 
waa  ennk  by  the  collision  which  was  due  proxi- 
mately and  directly  to  the  fact  that  neither  vessel 
was  showing  her  lights. 

The  Petersham  was  requisitioned  on  the  terms 
of  charter-party  T.  99,  which  contains  a  clause,  18, 
exempting  she  Admiralty  from  liability  for  sea 
riBks,  including  collision,  and  a  clause,  10,  which 
is  in  these  terms:  "The  risks  of  war  which  are 
taken  by  the  Admiralty  are  those  risks  which 
must  be  excluded  from  an  ordinary  English 
policy  of  marine  insurance  by  the  following  or 
umilar  but  not  more  extensive  clause :  Warruntod 
free  of  capture,  seizure,  and  detention  and  the 
consequences  thereof,  or  of  any  attempt  thereat, 
piracy  excepted,  and  also  from  all  consequence!) 
of  hostilities  or  warlike  operations)  whether  before 
or  after  declaration  of  war." 

The  owners  of  the  Petcrtham  contend,  and  tho 
Crown  denies, that  the  navigation  of  the  Petert him 
without  lights  was  a  warliko  operation,  and  that 
the  Admiralty  are  liable  under  clause  ID.  I  have 
therefore  to  decide  whether  a  collision  caused  in 
the^  way  stated  would  be  excluded  from  an 
ordinary  English  polioy  of  marine  insurance  by 
the  exceptions  enumerated  in  clause  19.  Tho 
wordB  "  warlike  operations  "  were,  I  think,  hrst 
introduced  into  tho  f.c.  and  s.  clause  in  ISya,  or 
thereabouts,  and  were  intended  to  protect  marine 
underwriters  against  warlike  operations  carried 
on.  not  by  the  vessel  insured,  but  by  other  persons 
dehor$  the  ship. 

When,  however,  those  words  are  adopted,  as 
they  are  in  this  case,  they  must  be  taken  to  covor 
warlike  operations,  not  only  of  princes  and 
peoples  outside  the  ship,  bat  of  the  ship  itself. 
Primarily,  I  think  they  refer  to  the  uses  to  which 
the  ship  is,  for  the  time  being,  put.  The 
Admiralty  requisitioned  ships  for  use  as  they 
thought  proper,  and  have  constantly  employed 
them  in  operations  of  a   distinctly  warlike 
character,  as,  for  example,  for  coaling  the  navy 
at  sea,  or,  as  in  the  St.  Oswald  esse,  for  evacuat- 
ing troops  from  Gallipoli.   In  such  cases  a  lose 
due  directly  to  the  warlike  operations  is  oovered 
by  the  words  in  question,  although  the  actual  last 
cause  of  the  loss  is  some  sea  peril,  such  as 
collision.   In  such  a  case,  too,  it  is  plain  that 
everything  done  by  tho  ship  for  the  better 
effecting  the  warlike  operation  in  which  she  is 
engaged  is  part  of  that  operation,  whether  it  be 
steaming  full  speed  ahead  without  lights,  or 
whatever  other  steps  are  deemed  necessary  for 
the  purpose. 


Although  this  is,  I  think,  their  primary  moan- 
ing, yet  they  may  go  beyond  that,  and  however 
peaceful  the  immediate  business  upon  which  a 
ship  is  engaged— e.g.,  if s  she  is  sailing  as  one  of 
a  convoy— she  is  engaged,  in  my  opinion,  in  a 
warlike  operation.  Thore  the  assembling,  presence, 
protection,  and  movements  of  the  King's; ships 
protecting  the  convoy  are  a  warlike  operation, 
and  both  convoyed  and  convoying  ships  aro  taking 
part  in  it,  and  its  character  attaches  to  tho  whole 
flotilla,  and  covers  tho  wholo operation.  Oases  such 
as  1  have  indicated  appear  to  me  to  give  rise  to 
no  difficulty.  They  are  plainly  covored.  In  somo 
cases  it  might  be  difficult  Out  unnecessary  to 
decide  whether  the  warlike  operation  is  that  of 
the  ship  herself  or  of  an  outside  agency — eg., 
whore  two  ships  chased  by  a  submarine  pursue 
zigzag  courses  ard  collide.  There  it  might  be 
said  that  the  zigzag  courses  taken  are  warlike 
operations.  It  would  not  be  necessary  so  to 
decide,  because  such  a  collision  as  I  have  sup- 
posed would  be  clearly  due  to  warlike  operations 
either  of  the  ships  in  collision  or  of  the  chasing 
submarine,  and  for  insurance  purposes  the  result 
would  bo  the  same. 

None  of  those  cases  is  like  the  present,  and  I 
must  try  to  get  to  closer  quarters  with  it.  During 
the  war  it  has  been  the  practice  of  tho  Admiralty 
to  direct  vessels  sailing  upon  peaceful  ventures  to 
take  devious  and  unaccustomed  routes  to  avoid 
submarine  infested  areas.  Suppose  a  dangerous 
route  to  bo  prescribed,  from  which  lights  had  been 
removed  by  tho  Admiralty  to  deceive  tho  enemy, 
aud  a  ship  taking  such  a  route  without  negligence 
runs  ashore  and  is  lost  as  tho  direct  result  of  tho 
removal  of  the  lights,  would  such  a  loss  bo 
covered  by  the  words  "warlike  operations 'T 
1  think  it  would,  but.  not  bocauBO  the  ship  waa 
carrying  out  a  warlike  operation.  Tho  warlike 
operation  in  that  case  would  bo  the  removal  of 
tho  lights. 

Take   another  caso— a    vessel,    taking  au 
unusual  and  Admiralty  proscribed  course,  runb 
without  negligence  upon  floating  wrockago  or  au 
uncharted  rock  and  is  lost :  would  that  loan  bo 
covered  by  the  words  "  warliko  operation  "  'i  I 
think  not,  for  tho  reason  that,  in  my  opinion,  Dm 
mere  taking  of  the  prescribed  routo  by  a  vessel 
engaged  upon  a  peaceful  errand  is  not  a  war- 
like operation.    This  last  illustration  brings  me 
olose  to  the  question  in  this  case.   It  is  not  sug- 
gested that  tho  Petersham's  occupation  at  the 
time  of  hor  loss  was  other  than  peaceful.  In 
following   that   occupation   boo  was  obeying 
Admiralty  regulations  to  sail  at  night  without 
lights.  These  regulations  wore  of  a  perfectly 
general  character,  and  not  issued  to  her  specifi- 
cally, or  with  reference  to  the  voyage  which  she 
was  on.   Sailing  without  lights  at  night  was  a 
precautionary    measure    to   avoid  submarine 
attacks,  imposed  by  the  Admiralty  upon  all 
ships,  just  as  was  the  taking  an  unusual  course. 
There  is  no  evidence  of  the  presence  of  sub- 
marines at  the  time  of  collision,  no  suggestion 
that  any  had  been  sighted,  Btill  less  that  she  was 
being  chased  by  one ;  and  the  question  I  have  to 
answer,  in  all  its  naked  simplicity,  is  this :  Does 
the  mere  fact  that,  in  order  to  avoid  the  common 
danger  of  attack  by  submarines,  a  vessel  upon  a 
non-warlike  errand  in  obedience  to  Admiralty 
regulations  sails  without    lights,  constitute  a 
warlike  operation  ?  In  my  opinion  it  does  not. 
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ing  on  business  in  Holland.  After  the  seizure  of 
the  vessel  the  real  purchasers  refused  to  take  up  the 
shipping  documents  and  the  property  in  the  goods 
remained  in  the  American  shippers,  who  advanced 
a  claim  to  the*  goods  and  resisted  the  application  of 
the  Crown  for  condemnation  as  prize,  on  the  ground 
that  (hey  wire  innocent  shippers.    On  behalf  of  the 
Crown  it  was  contended  that  the  real  purchasers 
had  had  large  dealings  with  the  enemy  in  goods  of 
the  same    character  at  the  contraband  goo  is 
which  formed  a  part  of  the  cargo  of  the  vessel, 
and  that  their  transactions  were  not  of  a  bona 
fide  character.   It  was  given  in  evideitce  that 
these  purchasers  had  put  forward  false  books  of 
account  during  the  inquiries,  and  it  was  further 
alleged  that  if  the  goods  had  not  been  intercepted  by 
the  British  aulhorities.but  had  got  into  the  posses- 
sion of  the  purchasers,  the  vigilance  of  the  Ntther- 
lands  Oversea  Trust  Company  would  probably 
have  been  eroded  and  the  goods  would  hate  been 
sent  into  Germany. 
Held,  that,  under  the  circumstances  of  tht  ease,  thtrs 
was  an  ultimate  enemy  destination  intended  for  the 
contraband  goods,  and  that,  as  the  doctrine  of 
continuous  voyage  applied— the  innocence  of  the 
shippers  making  no  difference— tht  goods  mutt  be 
ooTid utiv ft €(£  qs  ^w*«»?« 
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I  am  very  sensible  that  in  arriving  at  tbis  con- 
clusion, I  am  differing  from  expressions  of  opinion 
by  other  judge*  whose  opinions  are*  entitled  to  at 
least  as  much  weight  aa  my  own.  Howlatt,  J. 
thought  otherwise  in  the  8t.  Oswald  oase.  In  that 
cue,  however,  he  had  not  the  point  before  him  in 
it*  present  form.  In  that  case,  the  Bt.  Oswald 
was  actually  engaged  in  a  warlike  operation,  and 
if  that  case  had  been  before  me  I  should,  I  hope, 
have  decided  it  as  he  did. 

Roche,  J.  had  the  very  point  before  him,  in  the 
caee  of  Inui  Oomei  Kaisha  v.  Artolico  reported  in 
Lloyds  List  of  the  20th  July  1918,  and  considered 
that  the  sailing  without  light*  at  night  in  defianoe 
of  the  rule*  of  navigation  was  a  warlike  operation 
but  his  observations,  in  view  of  his  actual  decision 
were  obiter. 

There  remains  the  St.  Oswald  case  in  the  Court 
of  Appeal  (British  and  Foreign  Steamship  Com- 
cany  v.  The  King,  14  Asp.  Mar.  Lsw  Oat. 
121,270;  118  L.  T.  Rep.  640;  (19J8)  K.  B. 
879),  where  the  court  affirmed  Rowlatt's,  J. 
decision.  I  have  read  that  decision  with  anxious 
care  and  I  have  come  to  the  conclusion,  to  use  the 
words  of  Scruttoo,  L.J.,  that  that  case  does  not 
decide  that  every  collision  where  the  vessels  are 
steaming  without  lights  is  a  war  risk,  or  that 
steaming  Without  lights  by  Admiralty  orders  is 
always  a  warlike  operation. 

I  naturally  feel  great  doubt*  as  to  whether  I 
am  right,  but  I  think  it  my  duty  to  give  effect  to 
the  view  I  hold. 

In  my  judgment  the  Admiralty  regulation  that 
vessels  Bhould  navigate  at  night  without  lights 
greatly  increased  the  risk  of  collision,  but  left  it 
a  marine  risk,  and  loss  due  to  compliance  with 
that  regulation  by  a  vessel  not  otherwise  engaged 
in  a  warlike  operation  is  not  a  warlike  operation 
and  is  not  excluded  by  clause  19  of  charter-party 
T.  99  from  an  ordinary  English  policy  of  marine 
insurance.  Judgment  for  the  Crown. 

Solicitors  for  suppliants,  Holman,  Fenurisk,  and 
Willam. 

Solicitor  for  Grown,  Treasury  Solicitor. 


PROBATE,  DIVORCE,  AND  ADMIRALTY 

DIVISION. 

PEIZE  COURT. 

Dec.  3  and  20,  1918. 

(Before  Lord  Stirhdali,  President.) 

Thb  Noordam.  (a) 

Prize  Court—Contraband—" Innocent  shippers" — 
Neutral  consignees— UUimile  enemy  destination- 
Seizure  of  goods  on  voyage  —  Refusal  of  con- 
signeet  to  accept  shipping  documents  — -  Olaim 
by  shippers— Continuous  voyage— Condemnation 
as  prize. 

Whilst  on  a  voyage  from  America  to  Holland  a  Dutch 
steamship  was  seized  and  detained  at  F.,  a  British 
port*  Part  of  her  cargo  consisted  of  absolute 
contraband,  which  had  been  shipped  by  an 
American  firm  and  consigned  to  the  Netherlands 
Oversea  Trust  Company,  who  were  acting  on 
behalf  of  the  real  purchasers,  a  Dutch  firm  carry- 

(a)  Reported  by  J,  A.  Sum,  E»t,  8srriit«r-u-L*W. 


This  was  a  suit  for  the  condemnation  of  a  portion 
of  the  cargo  of  the  Noordam,  a  Dutch  steamship, 
on  the  ground  that  the  same,  which  consisted  of 
nine  bales  of  cotton  piece  good*,  were  con- 
traband. 

The  nine  bales  of  cotton  piece  goods  wero 
shipped  by  Messrs.  Amory,  Browne,  and  Co.,  a 
firm  of  wholesale  exporter*  of  cotton  good* 
carrying  on  business  in  New  York.  The  bills  of 
lading  were  dated  the  16  th  March,  1916,  and  the 
good*  were  consigned  to  the  Netherlands  Oversea 
Trust  Co.,  the  destination  being  Amsterdam. 
The  Netherlands  Oversea  Trust  Co.  were  acting 
on  behalf  of  a  Dutch  firm,  Messrs.  S.  I.  de  Vrie* 
and  Co.,  of  Amsterdam,  to  whom  Messrs.  Amory, 
Browne  and  Co.  bad  sold  the  cotton  goods  through 
a  Dutch  agent  in  the  ordinary  course  of  business. 
Cotton  piece  goods  were  declared  absolute) 
contraband  on  the  14th  Oct  1915. 

Whilst  on  her  voyage  from  New  York  to 
Amsterdam  the  Noordam  called  at  Falmouth. 
She  was  detained  there  for  the  examination  of  her 
cargo,  and  although  she  was  afterward*  allowed 
to  proceed  on  her  voyage  this  permission  was 
only  granted  on  condition  that  the  cotton  goods 
which  were  in  question  should  be  returned  to  a 
British  port  to  be  placed  in  prize.  In  consequence 
of  these  proceedings  the  buyers  refused  to  takes 
up  the  shipping  documents,  so  that  the  property 
in  the  samo  remained  in  Messrs.  Amory,  Browne, 
and  Co.,  who  pot  in  a  olaim  for  them  in  the 
Prize  Court,  after  a  prior  claim  put  in  on  behalf 
of  Messrs.  S.  J.  de  Vries  and  Co.,  had  been 
abandoned. 

The  claimants  resisted  tbo  condemnation  of  the 
I  cotton  goods,  although  absolute  contraband,  on 
the  ground  that  there  was  no  evidenoe  that  the 
goods  ware  ever  intended  for  an  enemy  destina- 
tion. Tbey  were  consigned  to  the  Netherlands 
Oversea  Trust  Company,  and  this  association 
undertook  to  demand  guarantees  from  people 
with  whom  tbey  had  business  connections  that 
goodB  supplied  through  them  a*  intermediaries 
should  be  used  exclusively  for  consumption  in 
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noatral  countries  and  should  not  be  forwarded  to 
an  enemy  destination. 

The  Grown,  on  the  other  hand,  contended  that 
the  real  consignees,  Messrs.  S.  I.  de  Vriee  and 
Co.,  had  had  large  dealings  in  cotton  goods  with 
Germany,  that  they  had  endeavoured  to  conceal 
their  trading  transactions  when  their  books  were 
examined  on  behalf  of  the  Cotton  Export  Com- 
mittee, and  that  if  they  once  had  obtained  posses- 
sion of  the  goods  the  vigilance  of  the  Netherlands 
Oversea  Trust  Company  would  have  been  evaded, 
so  that  Germany  would  have  benefited  by  receiv- 
ing  the  cotton.  It  was  therefore  submitted  that 
the  doctrine  of  "oontinuous  voyage  "  applied. 

8in<md$  for  the  Procurator-General. 

Barring  ton- Ward  for  the  claimants. 

Iiukip,  K.C.  and  Artemus  Jonee  for  the  Nether- 
lands Oversea  Trust  Company. 

The  following  cases  were  cited  during  the 
course  of  the  arguments  and  the  judgment : 

The  Kim,  13  Asp.  Mar.  Law  Cm.  178 ;  113  L.  T. 

Rep.  1064  :  (1015)  P.  215  ; 
77*  Axel  Johneon,  14  Asp.  Mar.  Law  Cas.  150; 

117  L.  T.  Rep.  412 ;  (1917)  P.  234  ; 
The  Kronprinuetin  Victoria,  14  Asp.  Mar.  Law 

Cas.  391 ;  120  L.  T.  Rep.  75 ;  (1919)  A.  C.  2C1. 

Ovur.  adv.  vult. 

Dte.  20,1918.— The  Pbmidimt.— In  this  case 
the  Crown  asks  for  the  condemnation  of  certain 
cotton  goods  which  were  shipped  from  America  to 
the  Netherlands  Overvea  Trust  Company  who  were 
acting  on  behalf  of  a  firm  called  S.  I.  de  Vries  and 
Oo.  No  doubt  the  Netherlands  Oversea  Trust 
Company  took  precautions  to  obtain  the 
guarantees  from  8.  I.  de  Vries  and  Co.  to  the 
effect  that  the  goods  should  not  be  used  in  any 
improper  way.  But  these  precautions,  as  we 
know,  do  not  always  succeed,  and  it  seems  to  me 
that  the  fact  that  the  Netherlands  Oversea  Trust 
Company  would  have  taken  certain  precaution* 
before  the  delivery  of  the  goods  does  not  really 
:tffect  the  question  in  this  case,  and  I  think  that 
I  must  consider  it  as  if  the  consignments  had 
been  to  S.  J.  de  Vries  and  Co.  If  the  consign- 
ments bad  been  direct  to  8.  L,  de  Vries  and  Co.  it 
might  have  been  that  tbey  would  have  had  to  give 
guarantees  to  the  shipowners  before  they  could 
get  the  goods,  just  in  the  same  manner  as  they 
would  have  had  to  give  guarantees  to  the  Nether- 
lands Oversea  Trust  Company. 

The  goods  were  shipped  on  behalf  of  a  firm 
called  Amory  Browne  and  Co.  in  America.  There 
is  nothing  said,  and,  indeed,  as  far  as  I  can  see, 
there  is  nothing  that  could  be  said  against  Messrs. 
Amory,  Browne  and  Co.  They  sold  the  goods  in 
the  ordinary  way  of  business,  and  they  had  not 
any  intention  of  sending  the  same  to  an  enemy 
destination.  I  take  them  to  be  what  is  called  in 
this  court  "innocent  parties" — that  is  to  say, 
persons  who  were  not  attempting  in  any  way  to 
send  goods  to  the  enemy.  The  goods  were  inter, 
cepted.  The  way  in  which  tbey  were  intercepted 
does  not  matter,  and  the  result  was  that  the  bills 
of  lading,  which  were  in  the  hands  of  the 
shippers'  bankers,  were  not  taken  up  by  the  pur- 
chasers, and,  therefore  the  property  never  pat  sad 
from  the  shippers  to  the  purchasers.  The  present 
claim,  therefore,  is  made  on  behalf  of  the  shippers, 
who  nave  the  property  in  the  goods,  and  the 
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question  that  has  to  be  considered^  is  -whether 
these  goods  are  subject  to  condemnation  as  being 
absolute  contraband  intended  for  an  enemy 
destination. 

It  seems  to  me  that  this  question  has  to  bo 
considered  according  to  the  circumstances  as  they 
would  have  been  if  the  British  authorities  had 
not  interfered  and  intercepted  the  consignment. 
Of  course,  when  the  goods  had  once  been  inter- 
cepted they  had  no  longer  an  enemy  destination, 
and  could  not  get  through.  What  I  have  to  look 
at  is:  What  was  the  destination,  supposing 
nothing  had  happened  to  interfere  with  them  P 
It  aeems  to  me  pretty  clear,  under  those  circum- 
stances, that  if  nothing  had  been  done  to  interfere 
with  the  original  destination  what  would  have 
happened  was  this.  The  goads  would  have  arrived 
and  they  would  have  been  given  up  to  S.  L  de 
Vries  and  Co.  by  the  Netherlands  Oversea  Trust 
Company  after  the  Trust  had  taken  such  pre- 
cautions as  they  thought  fit  with  regard  to  the 
consumption  of  them.  The  price  would  have  been 
paid,  the  documents  would  have  been  taken  up, 
and  the  goods  would  have  been  delivered  to 
S.  I.  de  Vries  and  Co.  That  is  the  state  of  things 
which  I  have  to  oonsider. 

I  have  said  that  there  is  nothing  alleged  in  any 
way  againBt  the  shippers  in  respect  of  any 
intention  on  their  part  to  send  goods  to  an  enemy 
country.  With  regard  to  tho  real  consignees  and 
purchasers,  S.  I.  de  Vries  and  Co.,  the  matter  is 
different.  I  see  that  in  one  of  the  affidavits  filed 
on  behalf  of  the  Crown  it  is  stated :  "  S.  I.  de  Vries 
and  Cc.  are  a  largo  firm  of  wholesale  and  retail 
milliners.  Their  head  office  and  showrooms  are 
at  Warmoesstraat  142-6,  Amsterdam.  They  have 
also  a  number  of  branches  in  Amsterdam  and 
other  places  in  Holland.  From  the  intercepted 
wireless  messages  exhibited  hereto  the  firm 
appears  to  have  business  dealing  with  Breach 
and  Rothenstein,  of  Berlin,  in  oonnection  with 
the  import  of  American  goods  into  Germany.  Tho 
firm  have  also  been  transacting  business  through 
Simon  S.  Polak,  a  commission  and  textile  manu- 
facturers' agent  of  Amsterdam,  who  has  acted  as 
an  intermediary  for  the  delivery  of  Manchester 
goods  through  Dutch  firms  to  Fishbein  and 
Mendel,  of  Berlin.  British  merchants  were 
subsequently  advised  to  sever  their  connection 
with  Polak.  On  the  30th  March  1917,  S.  I.  de 
Vries  and  Co.  were  proclaimed  an  enemy  firm 
under  the  Trading  with  the  Enemy  (Extension  of 
Powers)  Act,  1915." 

The  wireless  messages  that  were  intercepted— 
which  I  need  not  read— ehow,  or,  rather,  mention, 
8. 1  de  Vries  and  Co.  in  connection  with  that 
firm  mentioned,  Brasch  and  Rothenstein,  Berlin. 
But  that  is  not  by  any  means  the  most  serious 
matter  with  regard  to  the  firm,  because  I  have 
an  affidavit  made  by  Mr.  Maurice  Charles  Spencer, 
who  is  a  chief  clerk  with  Messrs.  Price,  Water- 
house,  and  Co.,  tho  well-known  accountants,  in 
whioh  he  states  that  he  hss  examined  this  firm's 
books.  The  firm  presented  to  him  fabricated 
books  and  documents  in  order  to  conceal  the  fact 
that  a  large  proportion  of  their  transactions  were 
with  enemy  countries  and  of  the  nature  of  send- 
goods  to  enemy  countries — getting  them  through 
when  the  British  Government  intended  to  atop 
them. 

According  to  that  affidavit  those  gentlemen 
produced  to  Mr.  Spencer  a  large  number  of 
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entries  showing  transactions  with  a  Dutch 
He  ascertained  from  inquiries  which  he  made 
that  inch  transactions  had  never  taken  place. 
On  a  subsequent  examination  of  the  books  S.  I. 
de  Vries  and  Co.  admitted  that  what  they  bad 
placed  before  Mr.  Spencer  were  absolutely  fabri- 
cated and  false  accounts,  and  the  real  accounts, 
which  he  did  see  afterwards,  ahowed  that 
those  transactions  which  they,  by  those  fabri- 
cated accounts,  bad  represented  to  be  with  a 
Dutch  firm,  were  really  transaction!  with  enemy 
firms.  S.  I.  de  Vriea  and  Oo.  also  put  in  a  claim 
in  this  case,  in  the  first  instance,  but  afterwards 
withdrew  it.  They  may  hate  withdrawn  it 
because  they  knew  perfectly  well  that  nobody, 
in  the  face  of  these  facta,  would  believe  any 
evidence  which  thoy  adduced  in  support  of  their 
claim;  or  they  may  havo  withdrawn  it  becanso 
they  did  not  have  the  property  in  the  goods.  I 
do  not  know  what  the  reason  was,  bat  the  fact 
remains  that  the  claim  was  withdrawn. 

I  have  no  hesitation  in  saying  upon  these  facts 
that  if  these  goodR  hfid  got  into  S.  I.  de  Yries 
and  Co. 'a  bunds  they  would,  if  that  firm  could 
possibly  have  managed  it,  hare  got  into  Germany. 

It  waR  the  undoubted  intention  of  S.  I.  de 
Vries  and  Co.  in  getting  the  goods  to  send  them 
into  Germany  if  they  oonld.  It  may  be  that  the 
Netherlands  Oversea  Trust  Company,  might  have 
been  able  to  prevent  that.  It  may  be  that  all 
their  precautions  might  have  failed,  and  that 
S.  1.  de  Vriea  and  Co.  might  have  got  them  into 
Germany.  As  I  have  said,  I  have  no  doubt  that 
their  intention  was  that  they  should  go  into 
Germany,  but  it  was  argued  on  behalf  of  the 
claimants  that  that  was  immaterial,  because,  in 
order  to  bring  in  the  doctrine  or  what  is  known 
as  "continuous  voyage,"  and,  therefore,  the  fact 
that  those  goods  had  an  enemy  destination,  it 
must  be  shown  that  the  shippers  were  parties  to 
it ;  and  that  if  the  shippers  were  innocent,  this 
doctrine  could  not  be  applied,  and  these  goods 
could  not  be  condemned,  bocanse  as  I  understand 
the  argument,  a  "  continuous  voyage "  must  be 
considered  as  that  which  the  shipper  seta  in 
motion,  and  which  he  intends  should  have  one 
destination  or  another. 

That  contention  does  not  seem  to  me  to  be 
right.  I  do  not  think  that  enemy  destination  is  a 
fact  which  can  be  made  to  depend  on  the  intention 
of  the  shipper  who  only  put  the  goods  on  board. 
The  doctrine  as  stated  in  the  case  of  the  Axel 
Johnson  (ubi  gyp.)  by  the  late  learned  President, 
in  the  words  of  the  Declaration  of  London,  and 
the  comment  of  Monsieur  L.  Renault  upon  it, 
whion  the  late  learned  President  said  he  accepted, 
may  be  noted :  "  Absolute  contraband  is  liable  to 
capture  if  it  is  shown  to  be  destined  to  territory 
belonging  to  or  occupied  by  the  enemy,  or  to  the 
armed  forces  of  the  enemy.  It  is  immaterial 
whether  the  carriage  of  the  goods  is  direct  or 
entails  transhipment  or  a  subsequent  transport 
by  land."  Monsieur  Renault's  comment  upon  this 
is :  "  The  articles  inoluded  in  the  list  in  art.  22  are 
absolute  contraband  when  they  are  destined  for 
territory  belonging  to  or  occupied  by  the  enemy, 
or  for  his  armed  military  or  naval  forces.  These 
articles  nre  linble  to  capture  as  soon  as  a  final 
destination  of  this  kind  can  be  shown  by 
the  captor  to  exist.  It  is  not,  therefore, 
the  destination  of  the  vessel  which  is 
deoisive,  but  that  of  the  goods.    It  makes  no 


if  these  goods  are  on  board  a 
which  is  to  discharge  them  in  a  neutral  port. 
As  soon  as  the  oaptor  is  able  to  show  that  they 
are  to  be  forwarded  from  there  by  land  or  sea  to 
an  enemy  country,  it  is  enough  to  justify  the 
capture  and  subsequent  condemnation  of  the 
cargo.  The  very  principle  of  continuous  voyage, 
as  regards  absolute  contraband,  is  established  by 
art.  30.  The  journey  made  by  the  goods  is 
regarded  as  a  whole."  In  his  judgment  in  The 
Kim  (ubi  tup.),  in  stating  that  doctrine  also,  the 
late  learned  President  said  :  "  I  have  no  hesitation 
in  pronouncing  that,  in  my  view,  the  doctrine  of 
continuous  voyage  or  transportation, both  in  rehv> 
tion  to  carriage  by  sea  and  to  carriage  over  land, 
had  become  part  of  the  law  of  nations  at  the 
commencement  of  the  present  war,  in  accordanoe 
with  the  principles  of  recognised  legal  decisions, 
and  with  the  view  of  the  great  body  of  modern 
jurists,  and  also  with  the  practice  of  nations  in 
recent  maritime  warfare.  The  result  is  that  the 
conrt  is  not  restricted  in  its  vision  to  the  primary 
consignments  of  the  goods  in  these  cases  to  the 
neutral  port  of  Copenhagen  ;  but  is  entitled,  and 
bound,  to  make  a  more  extended  outlook  in  order 
to  ascertain  whether  this  neutral  destination  was 
merely  ostensible,  and  if  so,  what  the  real  ultimate 
destination  wo*.  As  to  the  real  destination  of  the 
cargo,  one  of  the  chief  tests  is  whether  it  was 
consigned  to  the  neutral  port  to  be  there  delivered 
for  the  purpose  of  being  imported  into  the  common 
stock  of  the  country." 

Then  the  late  learned  President  discusses  the 
cases  on  that  point.  I  think  that  the  same  con- 
clusion is  really  involved  in  the  decision  of  the 
Privy  Council  which  was  delivered  lately  in  the 
case  of  The  Kronprinzeirin  Victoria  (ubi  eup.). 
In  that  case  it  was  held  that  the  consignees  were 
not  "dummy"  consignees,  that  they  were  not 
acting  under  the  control  of  the  shipper  at  all,  but 
were  persons  who  had  bought  the  goods  for  the 
purpose  of  getting  them  into  an  enemy  country. 
It  was  held  that  the  transaction  wae  protected  by 
the  Declaration  of  London,  as  modified  by  the 
Order  in  Council  of  the  29th  Oct.  1914.  If  the 
argument  before  me  had  been  sound,  it  seems  to 
me  that  it  would  have  been  quite  immaterial  to 
consider  that  at  all,  because  there  would  have 
been  no  continuous  voyage  of  the  goods. 

Theonly  mattor  which  it  appeared  to  me  might 
raise  a  doubt— and  I  do  not  think  that  this  point 
was  really  urged  upon  me  very  much — -was  that 
the  consignment  was  to  the  Netherlands  Oversea 
Trust  Company.  We  have  no  doubt  that  the 
Netherlands  Oversea  Trust  Company  had  the  real 
intention  of  doing  what  they  could  to  prevent 
those  goods  reaohing  Germany.  But  it  does  not 
seem  to  me  that  that  really  is  material.  The 
question  is:  "What  is  the  ultimate  destination 
intended  by  the  person  who  has  the  oontrol  of  the 
goodB  when  they  arrive — if  they  do  arrive— at  the 
neutral  port?"  S.  L  de  Vries  and  Co.  would 
have  had  the  control,  subject  to  this,  that  they 
would  have  had  to  give  undertakings  to  the 
Netherlands  Oversea  Trust  Company  that  they 
would  not  send  the  goods  into  an  enemy  country. 
But  they  were  the  purchasers  of  the  goods,  and 
their  intention,  I  have  no  doubt,  was  when  thoy 
had  obtained  possession  of  the  goods  to  send  the 
;oods  into  an  eneny  country.  It  seems  to  mo 
if  that  is  so  one  cannot  say  that  there  is  not 
jnemy    destination    simply  because  some 
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association  such  as  tbe  Netherlands  Oversea 
Trust  Com  pan  j  will  do  all  they  can  to  frustrate 
it,  and  for  that  reason  I  think  these  goods  were 
intended  for  an  enemy  destination,  and  thus  mnst 
be  condemned  as  good  and  lawful  prize. 

It  is  bard,  I  know,  upon  the  shippers  who  are 
innocent,  but,  unfortunately,  tbe  exercise  of 
belligerent  rights  does  from  time  to  time  inflict 
hardships  upon  others.  That  seems  to  me  no 
reason  why  I  should  refrain  from  sajing  what  is 
the  proper  oonclnaion  to  arrive  at  with  regard  to 
these  goods.  I  do  not  know  whether,  under  the 
circumstances,  the  Grown  ask  for  costs  in  this 
case. 

Bimond*. — I  am  instructed  not  to  ask  for  costs 
in  this  oase. 

Tbe  Pbbsjdbht.— I  think  that  is  quite  right 
Then  there  will  be  an  order  for  condemnation, 
without  costs. 

Solicitor  for  the  Procurator  General. — Treasury 
Solicitor. 

Solicitors  for  tbe  claimants. — Hyman,  I$aae$, 
Lewis,  and  Mill*. 

Solicitor  for  the  Netherlands  Oversea  Trust.— 
A.M.  Oppenheimer. 


maval  prijc  tribunal. 

Nov.  II  and  Dec  17,  1918. 

(Before  Lord  Phillimorb,  Admiral  of  tbe  Fleet 
Sir    Gbobob    Callauhan,   and   Sir  Gut 

FLBBTWOOD  W IL80N. ) 

Thb  Abonkma,  Thb  Hillbrod,  The  Florida, 
Thb  Albania,  and  othbr  ships 
Thb  Adjutant  and  othbr  ships  (i) 

Prize-Naval  Prize  Tribunal— Naval  ?>me  Fund 
— Payments  to  be  made  info  fund  under 
Royal  Proclamation — Droit*  of  Crown — Droits  of 
Admiralty  —  Lord  High  Admiral  —  Order  in 
Council  1665-6— Natal  Prie  Act  1918  (8  d>  9 
Geo.  5,  c  30)— Royal  Proclamation  of  the  1 5th  Aug. 
1918. 

By  Royal  Proclamation,  made  under  the  Naval  Prize 
Act  1918  (8  <fe  0  Geo.  S,  c  30),  His  Majesty 
declared  it  to  be  his  intention  to  grant  to  the  Naval 
and  Marine  Forces  of  the  Crown  the  jiroceeds  of 
the  prizes  captured  during  the  war  which  sh'wl  i 
l<e  declared  by  the  Naval  Pri.e  Tribunal,  co'sti- 
iuUd  under  the  above-named  Act.  to  b>  droits  of  the 
Crown.  Owing  to  the  complec  conditions  of 
mofiern  naval  warfare,  the  application  of  the  rules 
a*  laid  dowi  in  the  Order  >>/  Council  of  1663-0 
as  to  the  distinction  be.  ween  droits  of  the  Crown 
and  droits  of  Admiralty— whir h  lalt<r  now  rev<rl 
to  the  Exchequer— btcamc  an  impossibility  in  the 
literal  sense,  ami  various  test  cases  were  taken,  a* 
bring  typical  of  many  others,  f<r  the  considt  ration 
of  the  tribunal  as  to  what  should  he  held  to  be  droits 
of  the  Crown  and  what  should  be  dr^it*  <f 
Admiralty.  From  the*e  typical  casts  the  J '/Mowing 
rules  hate  been  evolved  : 

(I)  Enemy  vessels  and  their  cargoes  seized  on  the 
high  seas  or  in  enemy  portsby  His  Majesty's  ships, 
the  share  of  the  proceeds  of  thips  and  cargoes  tciztd 
by  His  Majesty's  ships  in  conjunction  with  His 
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Allies  and  allocated  to  this  country  under  Joint 
Capture  Conventions,  the  proceeds  of  cargoes  in 
neutral  ships  intercepted  at  sea  and  sent  into 
British  ports  {if  such  cargoes  are  afterwards  con- 
demned as  contraband  or  otherwise),  and  the 
proceeds  of  cargoes  in  neutral  ships— if  such 
cargoes  are  afterwards  condemned — when  the  ships 
come  into  British  ports  under  arrangements  made 
brlwien  the  owners  of  the  neutral  ships  and  the 
British  Government  in  order  to  avoid  examination 
and  capture  at  set,  are  droits  of  the  Crown. 

(2)  The  proceeds  of  cargoes  {afterwards  condemned) 
brought  into  this  country  in  neutral  vessels  bound 
for  British  ports  in  the  ordinary  course  of  trading, 
or  of  neu'ral  vessels  voluntarily  diverted  by  their 
owners  to  British  ports,  or  of  vessels  cattsng  for 
such  purposes  as  bunkering  coal  are  droits  of 
Admiralty. 

(•i)  The  distinction  above  mentioned  holds  good  when 
a  part  only  of  the  cargo  of  a  neutral  vessel  is 
incriminated  and  the  vessel  is  allowed  toproceed  to 
her  destination  under  an  agreement  between  the 
shipowner  and  the  British  Government  that  the 
part  of  the  cargo  or  tts  proceeds  concerncil  shall  be 
returned  to  this  country  for  prise  proceedings. 

Thbub  were  a  number  of  cases  decided  by  tbe 
Naval  Prize  Tribunal,  a  special  court  constituted 
under  the  provisions*  of  sect.  2  of  the  Naval  Prize 
Act  1918.  Tbe  cases  of  The  Abonema,  The 
Hillerod,  The  Florida,  and  The  Albania,  as  well 
aB  of  several  other  vessels  were  argued  in  court ; 
the  cases  of  The  Adjutant  and  of  some  other 
veBuelB  were  argued  in  chambers.  (Some  of  these 
other  vessels  are  referred  to  specially  in  the 
judgment  of  the  court).  The  cases  of  the  vessels 
specially  named  were  typical  of  a  large  number 
of  cases  all  having  reference  to  the  same  matter, 
namely,  the  application  and  tbe  payment  of 
oertain  moneys  into  the  Naval  Prize  Fund,  in 
accordance  with  tbe  terms  of  a  Royal  Proclama- 
tion dated  the  15th  Aug.  1918,  following  tbe 
passing  of  the  Naval  Prizs  Act  1918.  Pat  shortly, 
tho  question  at  issue  was  what  part  of  the 
proceeds  of  prize,  under  modern  conditions  of 
naval  warfare,  constituted  droits  of  the  Crown 
and  so  went,  under  the  terms  of  the  above-men- 
tioned Royal  Proclamation,  into  the  Naval  Prize 
Fund,  and  what  part  were  droits  of  Admiralty, 
and  therefore  belonged  to  the  Exchequer. 

By  sect.  1  of  the  Naval  Prize  Aot  1918,  it  is 
provided,  inter  alia : 

(1)  If  His  Majesty  is  pleased  by  Proclamation  or 
Order  in  Council  to  signify  his  intention  to  make  a 
grant  of  pri/.e  money  oat  of  the  proceeds  of  price 
captured  in  the  present  war,  tbe  sums  which  hare  been 
or  may  be  received  in  respect  of  ships  and  goods 
captured  daring  the  present  war  specified  in  part  1  of 
the  schedule  to  this  Act  shall  (sobjoct  an  reject  money 
in  any  prixe  court  to  the  assent  of  that  court)  be  paid 
as  and  when  the  Treasury  and  Admiralty  joimtly  direct 
into  a  separate  fund  to  be  oalled  the  Naval  Prise  Fond, 
and  there  shall  be  charged  on  and  payable  out  of  the 
Niival  Prize  Fond  all  suoh  costs,  charges,  expenses,  and 
olaima  as  are  mentioned  in  part  2  of  the  said  schedule, 
and  any  question  whether  any  sum  is  payable  into  or  oat 
of  tho t  fund  shall  be  determined  by  the  tribunal  herein- 
after constituted.  (2)  Subject  to  tbe  payment  of  such 
oosts,  charges,  expenses,  and  olaims  as  aforesaid,  suoh 
sum  as  may  be  required  for  tho  payment  of  prize  money 
antler  tbi*  Act  shall  be  a  just  charge  on  tbe  Naval  Prize 
Fund,  and  such  prise  money  shall  be  of  such  amounts 
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and  payable  to  each  m«xnber«  of  His  Majesty's  Navel 
and  Marin*  forces  as  hereinafter  defined,  or  in  the  o-se 
of  their  death  their  representatives,  and  in  raeh  manner, 
M  Hi*  Majesty  may  by  Proclamation  or  Order  in  Council 
determine.  (3)  The  residue  of  the  said  fond  may  be 
applied  towards  any  of  the  purpose*  for  which  provision 
may  be  made  by  Greenwich  Hospital,  and  also,  subject 
to  regulations  made  by  tbe  Admiralty,  may  be  applied 
for  the  bflteflt  of  members  and  dependants  of  members 
of  foroes  raised  and  provided  by  tbe  Governments  of 
parts  of  His  Majesty's  dominions  outside  the  United 
Kingdom.  ...  (5)  The  Naval  Prize  Fund  sball  be 
under  the  control  of  the  Admiralty,  and  payments  into 
and  oat  of  that  fond  and  all  matters  relating  to  the 
fund  shall  be  made  and  regulated  in  such  manner  as 
the  Admiralty  direct,  and  any  sum  standing  to  the 
oredit  of  the  fund  may  be  temporarily  invented  in  suoh 
manner  as  the  Treasury  may  authorise,  and  tbe  accounts 
of  the  reoeipts  and  expenditure  of  the  fond  shall  be 
made  np  at  snob  times,  in  such  form,  aad  with  sucb 
particulars  ss  may  be  directed  by  the  Treasury,  and 
shall  be  audited  by  the  Comptroller  and  Auditor-  General 
as  public  aocounts  in  accordance  with  such  regulations 
as  the  Treasury  may  make,  and  shall  be  l*id  before 
Parliament  together  with  the  report  thereon. 

Part  1  of  the  schedule  of  the  A  ct  is  lift  follows  : 

Payment*  into  the  Naval  Prise  JHtnd. — (I)  Any 
money  in  orart  paid  in  respect  of  any  ship  or  goods  con- 
demned by  any  - Prise  Court,  whether  in  the  United 
Kingdom  or  elsewhere,  being  droits  of  the  Crown, 
together  with  any  accumulations  of  interest  accrued 
on  any  suoh  money.  (2)  Where  any  ship  or  goods  con- 
demned by  any  Prize  Court,  being  droits  of  the  Crown, 
have,  whether  before  or  after  the  condemnation,  been 
delivered  to  the  Crown,  with  or  without  the  payment  of 
any  money  into  oourt  or  any  undertaking  to  pay  any 
money  into  oourt,  a  sum  rqual  to  the  value  of  tbe  ship 
or  goods  at  the  date  of  delivery,  together  with  interest 
from  the  date  of  such  delivery,  after  deduoting  any 
money  which  has  been  paid  into  court,  or  which  may  be 
payable  under  any  such  undertaking  in  respect  of  the 
ship  or  goods  in  question.  (3)  Any  sum  paid  in  pur- 
suance of  any  bond,  agreement,  or  undertaking  exe- 
cuted or  given  in  favour  of  tbe  Crown  in  respest  of  any 
ship  or  goods  sabjeot  to  prise  jurisdiction  which  are 
droits  of  the  Crown  or  whioh  if  oondemned  would  have 
been  droits  of  tbe  Crown  or  in  respect  of  the  proceeds 
of  sale  or  money  representing  any  snob  ship  or  good*, 
or  in  consideration  for  any  money  paid  ont  of  the  Naval 
Prize  Fund.  (4)  Any  sums  received  from  any  of  Hib 
Majesty's  Allies  under  any  convention  relating  to  priz? s 
captured  during  the  present  war.  (5)  Any  other  sums 
reoeivcd  in  reepect  of  ships  and  goods  scbjeot  to  prise 
jurisdiction  which  the  tribunal  oonaider  may  reasonably 
be  treated,  having  regard  to  the  prinoiples  and  practice 
heretofore  observed  by  Prise  Courts,  as  being  sums  to 
whioh,  had  there  been  a  grant  of  prize  to  captors, 
captors  would  have  been  entitled. 

On  the  15th  Aug.  1918.  one  week  after  the 
passing  of  tbe  Naval  Prize  Act  1918,  a  Proclama- 
tion was  iB«aed  under  tbe  Act,  which,  after 
reciting  the  measures  adopted  in  1900  by  Her 
Majesty  Queen  Victoria,  the  cancellation  of  the 
same  by  an  Order  in  Council  dated  tbe  28th  Aug. 
1914,  and  the  passing  of  the  Naval  Prize  Aot  1918 
proceeds  as  follows  : 

"  We  do  hereby  order  and  direct  that  the  net  produoe 
of  all  snob  prises  captured  during  tbe  present  war  as  shall 
be  delared  by  the  tribunal  appointed  under  the  said  Act 
to  be  droits  of  the  Crown,  and  of  all  other  sums  which 
under  that  Aot  shall  be  paid  into  tbs  Naval  Prise  Pond, 
sball  be  for  the  entire  benefit  and  onoouragetnont  of  the 
officers  and  men  of  our  Naval  and  Marine  forces  as 
defined  in  the  above-mentioned  Act  and  shall  be  distri- 
butable in  accordance  with  the  said  Act,  and  farther, 
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that  when  the  Lords  Commissioners  of  the  Admiralty 
shall  judge  that  there  is  a  sufficient  sum  standing  to  tbe 
credit  of  tbe  Naval  Prise  Fond  to  warrant  it,  a  distribu- 
tion shall  be  made  In  the  shares  aad  proportion  and  in 
the  manner  and  in  accordance  with  the  regulations  we 
may  hereafter  announce  by  our  royal  proclamation  to 
suoh  members  of  our  Naval  and  Marine  foroea  as  may  be 
qualified  to  share  therein,  or  in  case  of  their  death  to 
their  representatives." 

The  eole  right  of  Grown  to  prize  was  affected 
when  the  office  of  Lord  High  Admiral  was  created 
and  certain  grants  were  made  to  htm.  The 
original  grant  to  the  Duke  of  Tork  in  1660-61  it 
sufficiently  referred  to  in  the  judgment,  bat  n  few 
yean  after  that  grant  bad  been  made  an  Order  in 
Council  was  iseoed  declaratory  of  the  droits 
passing  to  the  Grown  and  to  the  Lord  High 
Admiral  respectively,  aad  it  was  upon  the  terms 
of  the  order  that  the  distinction  of  droits  had  been 
based.  The  order  is  as  follows : 

At  the  CoonoU  held  at  Worcester  House,  6th  March, 
lGHS-6.  Present!  The  King's  Most  Exoellent  Majesty, 
His  Royal  Highness  the  Duke  of  York,  His  Rojal 
Highness  Prinoe  Bop«rt,  Lord  Chancellor,  Dake  of 
Albemarle,  Earl  of  Lauderdale,  Lord  Fitzharding,  Lord 
Arlington,  Lord  Berkley,  Lord  Ashley,  Mr.  Secretary 
Morioe,  Sir  William  Coventry.— Whereas,  through  the 
long  intermission  of  any  war  at  sea  by  His  Majesty's 
authority,  several  doubts  have  arisen  oouoerning  certain 
rights  of  the  Lord  High  Admiral  in  time  of  hostility, 
the  determination  whereof  appearing  very  necessary 
for  the  direction  as  well  of  His  Majesty's  officers  as 
well  as  those  of  the  Lord  High  Admiral ;  upon  full 
bearing  and  debate  of  tbe  particulars  hereafter  men- 
tioned, the  King's  Counsel  learned  in  tbe  law 
and  likewise  the  Judge  of  the  High  Court  of  Admiralty 
and  those  of  His  Majesty,  Ac,  and  His  Royal  Highness 
the  Lord  High  Admiral's  Counsel  in  the  said  High 
Court  of  Admirslty  being  present,  His  Majesty,  present 
in  Counoil,  was  pleased  to  declare  :  First.  Tbat  all  ships 
and  goods  belonging  to  enemies  coming  into  any  port, 
creek, or  road  of  this  His  Majesty's  Kingdom  of  England 
or  of  Ireland,  by  stress  of  weather  or  any  accident,  or 
by  mistake  of  port,  or  by  ignorance,  not  knowing  of  tbe 
war,  do  belong  to  the  Lord  High  Admiral;  batsoohss 
shall  voluntarily  come  in,  either  men-of-war  or  mer- 
chantmen, upon  revolt  from  the  enemy,  and  inch  as 
shall  be  driren  in,  and  forced  into  port  by  the  King's 
men-of  war,  and  also  such  ships  as  shall  be  seized  in 
any  of  the  ports,  creeks,  or  roads  of  this  Kingdom,  or 
of  Ireland,  before  any  declaration  of  war  or  reprisals  by 
His  Majesty,  do  belong  onto  bis  Majesty.  8econd.  Tbat 
all  enemies'  ships  aad  goods  ossaaliy  met  at  sea,  aad 
seized  by  any  vessel  not  commission* ted,  do  belong  to  the 
Lord  High  Admiral.  Third.  That  salvage  belongs  to 
the  Lord  High  Admiral  for  all  ships  rescued. 
Fourth.  That  all  ships  forsaken  by  the  company 
belonging  to  them  are  the  Lord  High  Admiral's  unless 
a  ship  oommieeionated  have  given  tbe  occasion -to  such 
dereliction,  and  the  ship  oommissionated  tbe  ian  the 
game  company  and  in  pursuit  of  the  enemy.  And  the 
like  is  to  be  understood  of  any  goods  thrown  oat  of  any 
ship  pursued. 

Acting  upon  this  order,  Lord  S  to  well  drew  a 
distinction  between  the  droits  of  tbe  Grown  and 
the  droits  of  Admiralty  in  The  Maria  Francoise 
(Roscoe's  English  Prize  Cases,  vol.  1,  559 : 
6  Cb.  R)b.  282)  as  follows:  "When  ve-sselH 
come  in,  not  under  any  notice  arising  ont 
of  the  occasions  of  war,  bat  from  distress  of 
weather  or  want  of  provisions,  or  from  ignor- 
ance of  war,  and  are  seized  in  port,  they 
belong  to  the  Lord  High  Admiral ;  but  where  the 
hand  of  violence  has  been  exercised  upon  them, 
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where  the  impression  arises  from  acts  connected 
with  war,  from  revolt  of  their  own  crews,  or  from 
being  forced  or  driven  in  by  the  King's  ships 
they  belong  to  the  Grown.  That  is  the  hard 
distinction  whioh  is  laid  down  in  the  Order  of 
Council,  and  whioh  has  since  been  invariably 
observed." 

In  order  to  test  the  application  of  the  roles 
under  altered  conditions,  the  vessels  named  were 
taken,  as  has  been  stated,  as  being  typical  of 
varied  circumstances  nnder  *  which  it  was 
noccseary  to  diatmguiBh  between  the  droits  of  the 
Grown  and  droits  of  Admiralty,  and  the  facta 
as  far  as  neoeeaary  relating  to  their  capture  or 
diversion  and  the  seizure  and  condemnation  of 
their  cargoes  were  as  follows  : 

The  A bonema  was  a  British  steamship  which 
traded  between  Liverpool  and  West  Africa.  The 
vessel  arrived  at  Liverpool  in  the  ordinary  course 
of  trading  shortly  after  the  outbreak  of  war  in 
August  1914.  Part  of  her  cargo  consisted  of 
2733  bundles  of  piaasava,  which  were  discharged  at 
Liverpool,  and  were  seized  by  the  ool lector  of 
Customs  on  or  about  the  2 ad  Sept.  19U.  Ttoe 
piassava  was  condemned  as  enemy  property  on 
the  16th  Nov.  1914,  and  sold.  A  small  part  of 
the  proceeds  of  the  sale  was  handed  over  to  a 
Liberian  merchant,  who  put  in  a  claim  to  the 
same.  The  oase  of  Th»  Abenoma  was  typioal  of  a 
large  number  of  oases  of  a  similiar  character, 
where  enemy  goods  having  arrived  in  this  country 
in  the  ordinary  oourseof  business  waredisohargod 
at  British  ports,  without  any  intervention  on  the 
part  of  the  Admiralty,  and  were  afterwards 
seized  and  oondemned  as  prize. 

The  HiUerod  was  a  Scandinavian  steamship, 
with  a  cargo  of  700,000  gallons  of  lubricating  oil 
manifested  toTrondhjem  and  Gothenburg.  This 
vessel  waa  met  at  sea  by  a  naval  patrol  on  or 
about  the  7th  Nov.  1915,  and  waa  sent  into  Kirk- 
wall in  charge  of  an  armed  guard,  where  it  was 
handed  over  to  the  Customs  authorities.  From 
information  in  the  possession  of  the  Government 
there  was  no  doubt  that  the  oil  was  intended  for 
Germany,  and  that,  if  possible,  the  vessel  would 
attempt  to  break  the  blockade.  By  an  order  of  the 
Contraband  Committee,  oommunicated  to  the 
Customs  authorities  on  the  16th  Nov.  1915,  the 
vesael  with  her  cargo  waa  seized  as  prise,  and  the 
cargo  was  oondemned  by  the  Prize  Court  as 
contraband  destined  for  Germany  on  the  31st  July 
1916— a  decision  which  was  subsequently  con- 
firmed by  the  Privy  Council.  The  question  which 
arose  in  this  caee  was  whether  the  whole  proceed- 
ings were  or  were  not  the  direct  result  of  the 
action  of  the  Fleet  or  did  they  create  any  difference 
from  those  proceedings  where  there  had  been  an 
active  capture. 

The  Florida  was  a  Danish  steamship  belonging 
to  the  United  Steamship  Company  of  Copenhagen. 
She  traded  between  America  and  Denmark. 
Part  of  her  cargo  consisted  of  bone,  (?lne  and  photo- 
graphic films.  On  or  about  the  26th  Oct.  1915 
the  vessel  called  at  Kirkwall  for  examination  in 
accordance  with  orders  given  by  her  owners  in 
pursuance  with  agreements  made  with  the 
British  Government,  under  which  neatral  ship- 
owners undertook  to  call  at  specified  British  ports 
for  the  purpose  of  having  their  cargoes  examined 
by  the  Customs  authorities.  The  above-mentioned 
part  of  her  cargo  was  seised  and  condemned  as 
prize  in  1917  and  the  goods  were  sold. 


The  Albania  was  likewise  a  Danish  steamship 
also  belonging  to  the  United  Steamship  Company 
of  Copenhagen.  On  or  about  the  5th  April  1915 
she  called  at  Ardrossan  for  bunker  ooal  in  the 
ordinary  course  of  her  voyage  from  Lisbon  to 
Denmark.  She  had  on  board  967  tons  of  rice. 
Aoting  upon  instructions  from  the  Contraband 
Committee,  the  Customs  authorities  seized  the 
rice,  and  the  vessel  was  Bent  to  Fleetwood  to 
discharge.  The  rice  was  oondemned  on  the  3rd 
July  1915. 

All  the  other  vessels  concerned  are  sufficiently 
referred  to  in  the  judgment. 

The  Attorney-General  {&\r  F.  E.  Smith,  K.O.), 
and  Pearce  Higgint,  for  the  Exchequer. — Since 
the  beginning  of  the  war  large  sums  of  money 
had  been  condemned  as  prize,  but  there  had  been 
no  authoritative  decision  as  to  whioh  part  of  the 
proceeds  constituted  droits  of  the  Crown  and 
whioh  part  were  droits  of  Admiralty.  This  was 
an  all-important  matter,  because  by  reason  of  the 
terms  of  the  Royal  Proclamation,  the  former  were 
payable  into  the  Naval  Prize  Fund,  whereas  the 
latter  belonged  to  the  Exchequer.  The  Solicitor- 
General  appeared  for  the  Naval  and  Marine  forces, 
and  the  object  of  the  proceedings  waa  ostensibly 
to  place  before  the  tribunal  the  opposing  views  of 
the  Exchequer  and  of  the  Naval  and  Marine  forces 
upon  these  droits.  Four  vessels  had  been  taken 
as  presenting  typioal  cases.  It  was  not  pretended 
that  they  were  exhaustive  cases,  but  it  was  thought 
that  the  deoision  of  the  tribunal  with  respect  to 
them  might  afford  Borne  guidance  as  regarded 
many  others,  and  that  some  principles  might  be 
laid  down  which  would  enable  all  parties  to  decide 
for  themselves  what  we  re  droits  of  the  Crown  and 
what  were  droits  of  Admiralty.  In  all  the 
specific  cases  presented  to  the  tribunal  there  had 
been  condemnation  of  the  goods  decreed  in  the 
Prise  Court,  but  the  tribunal  was  in  no  way 
bound  by  the  decisions  of  the  Ptize  Court.  The 
real  difficulty  bad  arisen  owing  to  the  entirely 
novel  conditions  under  which  modern  naval 
warfare  was  oonduoted.  As  far  as  enemy 
property  was  concerned  no  question  arose  as  to 
any  distinction  being  made  between  droits  of  the 
Crown  and  droits  of  Admiralty*  The  droits 
of  the  Crown  were  conceded  by  the  Exchequer  to 
include  enemy  Bhips  and  cargoes  seized  on  the 
high  seas,  ships  and  cargoes  seized  in  enemy 
ports,  and  ships  and  cargoes  allocated  to  this 
oooutry  under  Joint  Capture  Conventions.  But 
there  were  then  to  be  considered  the  Teasels, 
especially  neutral  vessels,  which  were  suspected  of 
carrying  contraband.  Before  this  war  between 
Great  Britain  and  her  Allies  and  the  Central 
Powers,  when  a  neutral  vessel  was  suspected  of 
carrying  contraband,  there  was  the  practice  of 
"  visit  and  search  "  upon  the  high  seas.  When  one 
considered  the  size  and  the  immense  carrying 
capacity  of  modern  steamships,  the  varied 
nature  of  their  cargoes,  the  length  of  time 
necessary  for  examination— omitting  altogether 
the  gravity  of  the  submarine  peril— the  former 
practice  of  "  visit  and  search  "  was  quite  impos- 
aible.  There  bad  sprung  up,  therefore,  in  its 
place,  the  demand  that  neutral  vessels  suspected 
of  carrying  contraband  should  put  into  the 
nearest  British  or  allied  port  and  there  submit 
to  a  thorough  examination  of  their  cargoes.  The 
vessels  concerned  were  diverted  by  order  of  the 
navy,  or  came  in  voluntarily.   It  was  then  that 
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the  OaBtomB  officials  took  charge,  and  if  there 
were  suspicious  circumstances  the  Contraband 
Committee  might  order  the  seizure  and  detention 
of  the  vessels  and  their  cargoes  as  well  as  a  sub- 
sequent inquiry  in  the  Prize  Court  as  to  what 
should  be  done  with  the  ships  or  cargoes  thus 
aeized.    It  was  thus  that  the  whole  procedure  as 
to  the  eiamination  of  cargoes  and  the  determina- 
tion as  to  their  seizure  had  passed  from  the  hands 
of  naval  offioers  at  sea  to  civilians  ashore,  and  it 
was  necessary  to  examine  how  far  the  old  rules 
could  be  made  applicable  so  as  to  say  what  were 
droits  of  the  Crown  and  what  were  droits  of 
Admiralty.   But,  although  there  had  been  this 
transference  from  naval  officers  at  sea  to  oivilians 
ashore,  it  had  been  decided  in  the  case  of  The 
Roumanian    (13    Asp.   Mar.    Law   Cas.  208; 
1U  L.  T.  Rep.  3;  (1916)  1  A.  C.  1*4),  that 
as  far  as  the  effective  date  of  diversion  was 
concerned,  it  was  that  date  when  the  hand  of  the 
Crown,  as  captor,  was  first  laid  upon  the  goods. 
In  other  words,  when  a  vessel  was  ordered  to 
come  into  a  British  or  allied  port  for  the  purpose 
of  examination,  the  effective  date  was  the  date 
of  the  diversion.  If  the  vessel  came  in  voluntarily, 
or  without  effective  pressure  from  without,  the 
effective  date  appeared  to  be  that  when  the  seizure 
was  made  by  the  Customs  officials.  (The  Attorney - 
General  then  dealt  with  the  earlier  history  of  the 
matter,  as  expounded  in  Rothery's  Prize  Droits, 
the  grant  of  droits  to  the  Duke  of  York  in  1660- 
61,  and  the  Order  in  Council  of  1665-6,  and  the 
application  of  the  principles  there  set  down  as 
exemplified  in  the  quotation  from  the  judgment 
of  Lord    Stowell   in    The   Marie  Franeoite 
{ubi  rap.).    When    modern   conditions  were 
taken  into  consideration  the  Exchequer  contended 
that  the  four  typical  oases  should  be  treated  in 
the  following  manner:  (a)  When  a  vessel  came 
to  a  port  of  this  country  without  the  applica- 
tion  of   any   pressure   whatever,  as   in  the 
case  of  the  Abonetna,  and  her  cargo   or  a 
portion  thereof  was  condemned  aa  prize,  the  pro- 
ceeds were  a  droit  of  Admiralty;  (b)  when  a 
neutral   vessel   was    sent  into  a  British  port 
under  an  armed  guard,  even  though  there  was 
no  question  at  the  time  of  her  cargo  being  con- 
traband or  of  there  being  a  seizure  of  the  same 
as  prize  as  in  the  case  of  the  HUlerod,  even 
though  the  seizure  was  afterwards  made  by  the 
civil  authorities,  the  proceeds  constituted  a  droit 
of  the  Crown ;  (c)  where  a  neutral  vessel  came  in, 
not  under  pressure,  but  under  an  arrangement 
to  examination  in  port  instead  of  at  sea,  as  in  th 
case  of  the  Florida,  the  proceeds  of  her  captured 
and  condemned  cargo  ahould   bo  oonaiderod  as 
droits  of  Admiralty ;  and  (d)  where  a  neutral 
vessel  came  into  a  British  port  in  the  ordinary 
course  of  trading,  and  a  part  of  her  cargo  was  sub- 
sequently seized  and  oondemned  as  prize,  as  in 
the  case  of  the  Albania,  the  proceeds  of  her  cargo 
should  be  considered  as  droits  of  Admiralty. 

The  Bolieiior- General  (Sir  Gordon  Hewart, 
K.C.)  and  Captain  Maxwtll  Anderton,  R.N.,  of 
the  Naval  and  Marine  force*.— It  was  not  possible 
to  contest  the  claims  of  the  Exchequer  with  respect 
to  the  Abonema  and  the  Albania,  which  were 
admitted  to  be  droits  of  Admiralty.  The  admis- 
sions of  the  Attorney-General  as  to  tho  Wllerod 
mado  it  unnecessary  to  refer  to  it  further.  Aa  it 
came  in  under  guard  Iho  proceeds  of  theaalo  of  its 
cargo  were  clearly  a  droit  of  tho  Crown  under  the 


as 
o 


principles  laid  down  in  the  Marie  Franeoite  {ubi 
tup.).  There  was  only  tbe  case  of  the  Florida 
left.  The  contention  of  the  Exchequer  that  the 
condemned  cargo  of  the  vessel  was  a  droit  of  the 
Admiralty  was  not  correct.  Although  it  was  true 
that  no  visible  compulsion  was  brought  to  bear 
so  as  to  make  the  vessel  enter  a  British  port,  this 
method  of  visitation  under  agreement  was  really 
a  substitution  for  visitation  at  sea,  and  the  result 
was  to  prevent  delay  or  capture  unless  this  was 
resorted  to.  There  was  an  "impression  arising 
from  an  act  of  war,"  and  consequently  tbe  pro- 
ceeds of  tbe  cargo  which  had  been  condomned  as 
prize  should  be  a  declared  a  droit  of  the  Crown, 
and  as  such  payable  into  the  Naval  Prize  Fund. 
In  addition  to  the  oases  already  referred  to,  tbe 
" : 

i,  vol.  1,  118 ;  1  Ch.  Bob. 


Cat.  adv.  vult 


The  Rebcckah, 
227  ; 

The  Gtrtruyda,  2  Ch.  Bob.  211 


Dee.  17,  1918. — Lord  Phillimobb. — By  tbe 
Naval  Prize  Act,  1918  (8  A  9  Geo.  5,  c. 30.  sect  1 : 
"If  His  Majesty  is  pleased  by  Proclamation  or 
Order  in  Council,  to  signify  his  intention  to  make 
a  grant  of  prize  money  out  of  the  proceeds  of 
prize  captured  in  the  present  war,  the  aums  which 
have  been  or  may  be  received  in  respect  of  ships 
and  goods  captured  during  the  present  war 
specified  in  part  1.  of  the  schedule  "are  to  be 


>aid  to  a  fund  to  be  called  the  Naval  Prize 
Fond,  which  fund  is  to  provide  for  the  pay- 
ment of  prize  money  to  the  members  of  His 
Majesty's  Naval  and  Marine  Forces:  and  any 
question  whether  any  sum  is  payable  into  or 
out  of  that  fund  is  to  be  determined  by  this 
tribunal,  which  has  been  constituted  for  tbe 
purpose. 

His  Majesty  was  pleased  to  make  Proclamation 
accordingly  on  tbe  15th  Aug.  1918. 

Certain  questions  of  large  and  far  reaching 
importance  whioh  came  before  us  for  determina- 
tion were  conveniently  submitted  in  the  form  of 
four  test  cases,  and  argued  before  us  in  open 
court  by  the  law  offioers  of  the  Grown,  and  we 
have  now  to  express  our  determination  upon 
them. 

The  first  paragraph  of  part  1  of  the  schedule 
directs  that  there  shall  be  paid  into  the  Naval 
Prize  Fund:  "Any  money  in  Court  paid  in 
respect  of  any  ship  or  goods  condemned  by 
any  Prize  Court,  whether  in  tbe  United  Kindoox 
or  elsewhere,  being  droits  of  the  Crown."  Ae 
Sir  William  Scott  afterwards  Lord  Stowell 
observes  in  The  Marie  Franeoite  (ubi  rap.).  "Ail 
rights  of  prize  belong  originally  to  the  Crown, 
and  the  beneficial  interest  derived  to  others 
can  proceed  only  from  the  grant  of  the  Grown.** 
But  from  ancient  times  a  certain  portion  of  those 
rights  were  aaaigned  to  maintain  the  dignity  of 
tbe  Lord  High  Admiral ;  henoe  arose  the  dis- 
tinction between  droits  of  Crown  and  droits  of 
Admiralty.  At  the  outbreak  of  war  it  was  the 
practice  of  the  Crown  to  grant  its  interest  in  an j 
prize  taken  to  the  captors  thereof,  that  is,  to  the 
officers  and  men  of  the  ship  which  effected  tbe 
capture.  This  left  a  few  cases,  whioh  will  be 
referred  to  hereafter,  of  droits  of  tho  Crown 
which  had  not  boon  granted  away ;  but  putting 
thouo  uaido,  tho  practical  distinction  was  between 
captures  which  inured  for  the  benefit  of  tbe 
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officers  and  man  of  individual  •hips  of  His 
Majesty's  Nary  or  commissioned  privateers,  on 
the  one  hand,  and  droits  of  Admiralty  on  the 
other. 

When  the  office  of  Lord  High  Admiral  ceased 
to  be  filled,  and  the  Crown  in  liea  thereof 
appointed  Lords  Commissioners  of  the  Admiralty, 
droits  of  Admiralty  reverted  to  the  Crown,  and 
npon  the  surrender  of  the  heriditary  revenues  of 
the  Crown  which  it  has  been  the  practioe  for 
recent  monarohs  to  make  npon  their  accession, 
and  which  surrender  by  Hie  present  Majesty  is 
embodied  in  the  Civil  List  Act,  1910  (10  Edw.  7, 
and  1  Geo.  5,  c  28),  passed  to  the  Exchequer. 
Hence  arose  the  somewhat  paradoxical  position 
that  droits  of  the  Crown  went  to  the  Navy  and 
droits  of  the  Admiralty  to  the  Exchequer.  Before 
tbis  war  the  practice  was,  as  already  stated,,  that 
each  captured  prize  enured,  subject  to  any  rights 
of  the  flag  officer,  for  the  benefit  of  the  officers 
and  men  of  the  capturing  ship  or  ships;  bnt  at 
the  beginning  of  this  war  the  Crown  did  not  make 
the  usual  grant;  bnt  the  Naval  Prize  Act  and  the 
Proclamation  thereunder  have  constituted  the 
droits  of  the  Crown  one  fond,  "for  the  entire 
benefit  and  encouragement  of  the  officers  and  men 
of  our  Naval  and  Marine  forces."  Hence  it  has 
been  unnecessary  for  the  Prize  Court  to  determine 
the  circumstances  of  any  particular  capture,  and 
sufficient  for  it  to  decide  that  the  ship  or  goods 
were  lawful  prize,  and  henoe  the  necessity  for  the 
constitution  of  this  tribunal  to  determine  as 
between  droits  of  the  Admiralty  and  the  droits  of 
the  Crown.  In  former  times  the  distinction  has 
been  traced  to  sn  Order  in  Council  of  the  6th 
Marob  1665-66;  but  that  decision,  thoagh 
rendered  after  great  debate  and  of  unquestioned 
authority,  is  not  the  actual  grant  to  the  Lord 
High  Admiral,  nor  is  it,  nor  does  it  purport  to 
be,  a  record  of  the  grant.  It  is  a  decision  upon 
what  passes  under  the  grant,  and  in  the  very 
changed  conditions  of  modern  naval  warfare  it  is 
difficult  to  apply  it  in  such  a  way  ss  to  show  on 
which  side  ot  thejlino  some  of  the  seizures  daring 
the  present  war  are  to  fall. 

At  the  olose  of  the  argument  before  us  we 
intimated  our  opinion  that  we  should  desire  to 
see  the  original  grant  to  James,  Duke  of  York, 
made  shortly  after  the  restoration  of  Charles  II. 
on  tbe  29th  Jan.  1660-61.  It  is  in  the  custody  of 
the  Record  Office,  and  for  safe  preservation 
during  the  war  has  been  sent  out  of  London; 
but  it  so  happens  there  is  an  authentic  copy  in  the 
Exchequer  Auditors'  Patent  Book,  which  war 
available,  and  which  has  been  produced  to  us  and 
carefully  considered.  It  is  »  long  document  con- 
stituting the  Duke  of  York  Lord  High  Admiral 
of  all  His  Majesty's  Dominions,  and  Ruler 
(Praefectus)  of  the  fleets  and  seas,  giving  him 
jurisdiction  and  duties  in  respect  of  the  navy, 
matters  civil  and  criminal  occurring  on  or  near 
the  sea  or  the  mouths  of  great  rivers  below  tbe 
first  bridges,  conservation  of  lights,  beacons 
porta  and  lines  of  coast  with  power  to  constitute 
»  judge,  lieutenants,  and  other  offioers,  granting 
royal  fish  to  him,  and  assigning  a  salary  of  200 
marks,  to  be  paid  quarterly  (this  is  the  reason 
why  there  is  a  copy  in  the  Exchequer  Auditors' 
Book),  and  also  granting  to  him  flotsam,  jetsam 
lagan  and  other  profits  and  perquisites,  including 
bona  inimicvrum  prv  derelicti*  habita  ecu  catu 
fortuito  roper ta,  but  silent  as  to  any  captures  to 


be  made  during  hostilities  and  any  grant  of  prize 
to  the  Admiral. 

There  are,  however,  in  the  patent  frequent 
references  to  tbe  rights  and  duties  of  tbe  admiral 
as  existing  ab  antiquo,  or  according  to  established 
law  and  custom;  and  accordingly,  upon  the 
principle  laid  down  in  the  case  of  the  Duke  of 
Beaufort  v.  Swansea  Corporation  (3  Ex.  413)  and 
similar  cases,  we  have  to  look  to  the  way  in  which 
tbe  grant  to  the  admiral  has  been  construed  by 
tribunals  and  applied  in  practioe;  and  for  this 
purpose  the  Order  in  Counoil  is  the  earliest  and 
most  authoritative  document,  though  there  are 
also  subsequent  decisions  of  the  High  Court  of 
Admiralty  which  are  of  assistance. 

We  have  also  looked  at  the  patent  of  George, 
Princeof  Denmark,  which  is  set  out  in  the  report 
of  the  Seleot  Committee  on  the  Board  of 
Admiralty,  1361,  p.  644,  but  it  is  of  no  assistance. 
The  Commission  to  the  Lords  of  Admiralty 
issued  in  15  Geo.  3,  is  to  be  found  in  Marriott's 
Admiralty  Decisions,  at  p.  53.  It  recites  that  all 
wreoks  of  tbe  sea,  goodB  and  ships  taken  from 
piratep,  and  divers  droits,  rights,  duties,  aud 
privileges  have  been  by  express  words  or  other* 
wise  heretofore  granted  to  our  said  High  Admiral 
and  to  former  admirals  for  their  own  benefit  as 
duties  appertaining  to  the  office  or  place  of  our 
High  Admiral  aforesaid,  and  directs  how  these 
should  happen  in  case  of  hostilities.  Tbe  Order 
in  Council  is  set  out  in  1  Cb.  Rob.,  at  p.  230 ;  it 
is  also  printed  with  immaterial  omissions  by  the 
late  Mr.  Rothery  in  his  valuable  report  on  prize 
droits,  edited  by  Mr.  Rotcoe,  the  present 
Admiralty  Registrar;  it  is  also  in  Marriott's 
Admiralty  Decisions,  at  p.  50.  The  terms  of  it 
are  as  follow :  M  (1)  That  all  Bhips  and  goods 
belongi Dg  to  enemies  ooming  into  any  port, 
creek,  or  road  of  His  Majesty's  Kingdom 
of  England  or  of  Ireland  by  stress  of  weather 
or  other  accident,  or  by  mistake  of  port,  or 
by  ignoranoe,  not  knowing  of  tbe  war,  do 
belong  to  the  Lord  High  Admiral ;  but  such  as 
shall  voluntarily  come  in,  either  men- of -war  or 
merchantmen,  upon  revolt  from  the  enemy,  and 
such  as  shall  be  driven  in  and  forced  into  port  by 
tbe  King'B  men-of-war,  and  also  such  ships  as 
shall  be  seized  in  any  of  the  ports,  creeks,  or  roads 
of  this  Kingdom  or  of  Ireland,  before  any  declar- 
ation of  war  or  reprisals  by  His  Majesty,  do  belong 
unto  His  Majesty.  (2)  That  all  enemies'  ships 
and  goods  casually  met  at  sea  and  seized  by  any 
vessel  not  oomtnissionated,  do  belong  to  the  Lord 
High  Admiral."  It  is  not  a  complete  dichotomy, 
even  from  the  first  it  left  certain  cases  uncovered, 
and  tbe  Crown,  when  granting  its  interest  in 
prize  to  the  captors  did  not  grant  quite  every- 
thing  which  was  loft  to  it  to  grant  after  the  grant 
to  the  Admiral  had  been  exhausted.  There  are 
what  Mr.  Rothery  calls  "  reserved  droits."  The 
class  of  case  to  which  be  refers  is : — "  (1)  Captures 
effected  by  a  conjoint  force  of  the  army  and:  navy, 
as  on  tbe  seizure  of  an  enemy's  colony  or  posses- 
sion; and  (2)  captures  made  before  the  commence- 
ment of  hostilities."  There  is  also  in  tbe  books 
the  case  of  Ships  taken  at  Genoa,  (4  Ch.  Rob.  388), 
in  which  Lord  Stowell  condemned  a  sum  of  money 
exacted  by  tbe  English  Admiral  as  commutation 
for  ships  seized  in  the  harbour,  which  Lord 
Stowull  condemned  not  to  the  captors  but  to  tho 
Crown.  It  is,  however,  unnecessary  to  conaidor 
any  caeu  of  reserved  droits  of  tbe  Crown  if  tbey 
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are  to  be  treated  as  naval  prize,  beoaase  the 
statute  under  which  we  sit  directs  that  all  droits 
of  the  Grown  are  to  go  to  the  Naval  Prize 
Fund. 

One  other  general  observation  must  be  made, 
aa  Lord  Stowell  save  in  the  case  of  the  Marie 
Franco/it*  (ubi  tup,).  "The  right*  of  the  Lord 
High  Admiral,  though  they  are  to  be  duly  sup- 
ported, are  not  to  be  extended  by  construction ; 
and  for  these  reasons,  that  the  grants  of  the 
Crown  differ,  in  tbis  respect,  from  other  grants, 
that  they  are  to  be  taken  strictly,  and  are  not  to 
be  interpreted  to  the  benefit  of  the  grantee;  and, 
secondly,  that  the  rights  of  the  Grown,  being 
publio  rights  deposited  there  for  great  public 
purposes,  are  not  to  be  alienated  beyond  the 
precise  tenor  of  the  grant" 

We  now  address  ourselves  to  the  four  typical 
eases  which  were  argued  before  us. 

The  steamship  Abonema  wag  a  British  ship 
bound  from  the  west  ooast  of  Africa  to  Liverpool, 
when  she  arrived  on  the  16th  Aug.  1914  Among 
her  cargo  were  oertain  bandies  of  piassava,  whioh 
were  seized  by  the  oollector  of  Customs  and  after- 
wards condemned  as  prise.  This  actual  case  does 
not  appear  to  be  covered  in  terms  by  the  Order  in 
Council ;  bat  the  practice  is  well  established,  that 
in  all  cases  where  vessels  come  into  port  in  the 
ordinary  course  of  a  voyage  not  upon  revolt  from 
the  enemy  or  driven  in  or  forced  into  port,  or  hare 
come  in  before  the  declaration  of  war,  they  are, 
with  their  cargo,  droits  of  Admiralty.  There  is 
no  ship  or  set  of  ships  which  can  claim  to  have 
had  any  band  in  causing  the  seizure,  and  it  is  not 
a  case  of  a  reserved  droit  of  the  Crown.  We  are 
of  opinion,  and  m  determine,  that  the  proosedB  of 
the  cargo  taken  from  this  ship  are  not  to  be  paid 
into  the  Naval  Prize  Fund. 

The  steamship  Hillerod  was  a  neutral  ship  met 
at  sea  on  or  about  the  7th  Nov.  1915,  and  sent  to 
Kirkwall  in  charge  of  an  armed  guard.  She  had 
a  large  cargo  of  lubricating  oil,  whioh  was  seized 
by  the  Collector  of  Customs  in  the  port  of  Kirk- 
wall, and  ultimately  oondemned  as  prize.  In 
connection  with  this  case,  reliance  was  placed 
upon  the  expression  used  by  Lord  Stowell  in  the 
case  of  The  Marie  Francoite  {ubi  twp.),  that  the 
hand  of  violence  had  been  exercised  upon  her,  and 
upon  the  judgment  of  the  Privy  Council  in  the 
case  of  The  Roumanian  (ubi  tup  ).  We  are  of 
opinion  that  this  cargo  was  a  droit  of  the  Crown, 
and  that  the  proceeds  are  payable  into  the  Naval 
Prize  Fund,  and  we  determine  accordingly. 

The  steamship  Florida  was  a  Danish  ship 
belonging  to  a  Danish  steamship  company,  which 
called  at  Kirkwall  in  virtue  of  a  previous  arrange- 
ment made  by  her  owners  with  His  Majesty's 
Government,  and  there  submitted  herself  for 
examination.  Two  parcels  of  cargo  on  board 
were  seized  by  the  Oollector  of  Customs,  and 
ultimately  oondemned  as  prize.  This  is  the  most 
difficult  that  we  have  had  to  determine.  In 
a  sense  this  vessel  came  into  port  voluntarily,  but 
not  upon  revolt  from  the  enemy.  To  tbis  extent 
her  case  is  like  those  of  whioh  the  Abonema  is  a 
type ;  bat,  on  the  other  hand,  it  was  the  fear  of 
His  Majesty's  navy  and  of  capture  at  sea,  with 
all  its  incidents,  whioh  led  the  owners  to  direct 
the  master  to  proceed,  and  led  the  master  to 
proceed,  to  Kirkwall.  The  conditions  of  this  war 
are  different  from  those  of  any  former  war.  The 
power  of  His  Majesty's  navy  has  been  greater  and 


[Naval  Paizn  TaiB. 


more  extensive,  and  the  net  has  been  drawn  more 
closely  than  in  any  previous  naval  war.  No  doubt 
there  is  no  King's  ship,  nor  even  are  there  any 
King's  ships,  to  whioh  precisely  this  capture  could 
1x3  attributed;  and  if  the  Grown  had  made  the 
same  kind  of  grant  which  was  made  in  former 
wars,  there  would  have  been  no  captors  to  whom 
the  Prize  Court  could  have  oondemned  this  Cargo ; 
bat  io  oar  view  this  vessel  ought  in  good  sense  to 
be  held  to  have  been  forced  into  port  by  the  sum 
total  of  HiB  Majesty's  navy.  Her  owners  were 
forced  to  direct  the  master  to  take  that  course, 
which  saved  him  from  seizure  upon  the  high  seas. 
It  is  also  to  be  observed  that  there  is  notning  in 
the  Order  in  Council,  or  in  other  judicial  deci lions, 
or  in  tbe  practice  hitherto  observed,  which  intro- 
duces any  case  at  all  analogous  to  this  into  tbe 
class  of  droit  of  Admiralty,  and  that  if  it  be  not 
adroit  of  Admiralty,  it  most  be  a  droit  of  the 
Crown.    Upon  the  whole,  we  so  determine. 

The  steamship  Albania  is  a  S  wed  it  h  vessel, 
whioh  while  on  a  passage  from  Lisbon  to  Swedish 
and  Danish  ports,  called  for  banker  oosl  at 
Ardrossan,  While  she  was  in  port  her  cargo  of 
rice  was  seized  by  the  Collector  of  Customs,  and 
ultimately  condemned.  If  this  vessel  found 
herself  without  banker  coal  upon  the  high  seas, 
she  would  be  as  helpless  as  a  dismasted  sailing 
ship,  and  would  have  to  put  into  port  to  procure 
it,  In  fact  she  had  to  pot  into  Ardrossan.  To 
our  mind,  it  makes  no  difference  that,  in  accord- 
ance with  sound  navigation,  she  did  not  load  a 
fall  allowanoe  of  coal  at  her  port  of  departure, 
but  reckoned  upon  filling  up  by  the  way.  Once 
started  as  she  was,  she  had  to  replenish  ber  stock 
somewhere.  We  think  that  this  case  falls  within 
the  principles  of  that  part  of  the  old  Order  in 
Council  which  makes  for  the  Admiralty,  that  this 
oargo  is  not  a  droit  of  the  Crown,  and  that  the 
proceeds  thereof  should  not  be  payable  to  tbe 
Naval  Prise  Fund,  and  we  determine  accord- 
ingly. 

Certain  oases  were  debated  before  ns  in 
ohambers  whioh,  in  oar  opinion,  fall  within  the 
principles  of  the  four  typical  cases  with  which  we 
have  just  dealt,  the  distinctions  being  immaterial, 
and  we  accordingly  now  pronounce  our  judgment 
therein. 

The  steamship  Soldier  Prince  is  a  case  in 
principle  the  same  as  the  Abonema.  She  was  an 
English  ship,  bound  to  Hamburg,  was  diverted 
voluntarily  by  her  owners,  out  of  patriotic  feeling, 
to  aa  Eaglish  port.  Her  cargo  was  not  seized, 
but  the  shipowers  sold  it  to  recover  their  freight, 
and,  after  satisfying  their  own  claims,  submitted 
to  having  the  balance  brought  into  the  Prize 
Court,  where  it  was  condemned.  In  our  view  these 
proceeds  are  a  droit  of  Admiralty,  and  we  so 
determine. 

In  the  b team b hip  Qeaar  II.  the  only  distinction 
from  the  case  of  the  Hiilerod  was  that  the  parcel 
of  cargo  whioh  was  ultimately  condemned  was  not 
required  to  be  discharged  at  Kirkwall,  a  prooeaa 
whioh  would  have  been  inconvenient,  bat  the  ship 
was  allowed  to  proceed  to  her  destination  on  an 
undertaking  by  the  owners  to  bring  back  the  parcel. 
In  compliance  with  this  undertaking  they  brought 
it  to  the  port  of  Liverpool,  where  it  was  ultimately 
oondemned.  We  conoeive  that  there  is  no  sub- 
stantial distinction  between  tbis  case  ard  the 
Hillerod,  and  we  determine  that  this  parcel  was  a 
droit  of  the  Crown. 


Thh  Adjutant  ahd  othm  ships. 
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police,  brought  into  port,  and  oondemned.  This 
is  a  oase  of  seizure  by  a  non-oom missioned  captor, 
wbioh  comes  nnder  par.  2  of  the  Order  in  Council 
of  1666  6,  and  U  a  droit  of  Admiralty. 

Lord  Phillimobb,  baring  oonoladed  the 
delivering  of  the  judgments,  said: — It  might  be 
convenient  to  say  that  the  number  of  eaees  in 
which  orders  have  been  passed,  or  will  be  passed, 
to-day  upon  the  judgment*  which  have  been  pro- 
noonoed  amount  to  166.  As  far  as  the  tribunal 
can  at  present  say,  the  principal  points  still  left 
to  be  decided  are :  (1)  Oases  of  cargoes  seized  on 
English  or  allied  ahipe  whioh  pat  into  friendly 
porta  on  receipt  of  communications  from  British 
or  allied  cruisers,  instead  of  proceeding  upon 
voyages  to  enemy  porta;  (2)  Captures  by  joint 
expedition  of  land  and  sea  forces  aa  to  wbioh 
Mr.  Bothery  treats  them  as  referred  droits  of  the 
Crown,  but  aa  to  whioh  there  may  be  some  diffi- 
culty. The  tribunal  cannot  proceed  at  present, 
and  has  still  to  wait  further  decisions  by  onr  own 
Prize  Courts,  both  at  home  and  abroad  (Vice- 
Admiralty  Courts)  and  further  decisions  of  the 
Prize  Courts  of  our  allies;  and  (3)  Cases  where 
money  has  been  taken  and  where  allied  Govern- 
ments have  to  render  accounts  and  transfer 
balances.  The  tribunal  and  its  officers  have  not 
at  present  gone  through  the  various  cases  which 
have  come  from  the  Vice- Admiralty  Courts,  but 
with  those  reservations  and  observations  it  would 
seem  possible  to  deal  with  the  great  bulk  of  the 
cases  whioh  are  merely  now  a  clerical  matter. 
At  the  same  time  we  may  have  to  oonsider 
ded notions  or  charges  from  the  Naval  P'ise 
Fond. 

of  representatives  of  the  Admiralty     Jffi^%rJ£  SrSSrw^JSlS8  ^ 
and  of  the  Treasury.    They  seemed  plain  cases,  Ma"ne  For0e*'  ihe  TreaturT/  Solicitor. 

and  we  did  not  require  solemn  argument  to 
enable  us  to  decide  them,  but  we  desire  to  take 
this  opportunity  of  expressing  our  decision  in  open 
court. 

The  Adjutant  was  a  German  steam  trawler 
captured  by  H.M.8.  Aurora  in  the  North  Sea  on 
or  obout  the  30th  Sept  1915,  sent  into  Grimsby  in 

.  and  oondemned  with  her 


In  the  case  of  the  steamship  Hefty  Olav.  where 
the  parcel  of  cargo  consisted  of  perishable  goods 
which  it  was  not  practicable  to  bring  back  to  this 
country,  their  value  was  deposited  in  the  Prize 
Court  and  ultimately  oondemned.  In  this  case 
we  think  that  there  ia  no  distinction  to  be  made 
between  it  and  the  Hillerod. 

In  the  case  of  the  steamship  Arkansas,  the 
circumstances  were  the  same  as  those  in  the 
Florida,  with  the  exception  that  the  vessel  was 
allowed  to  prooeed  without  unloading  the  incrimi- 
nated paroel  of  cargo,  whioh  waa  afterwards 
brought  baok  in  compliance  with  an  undertaking. 
In  our  opinion  there  is  nothing  to  distinguish 
this  oaae  from  that  of  the  Florida,  and  it  ia  a 
droit  of  the  Grown. 

The  steamship  Lyngsnjjord  ia  in  the  same 
position  as  the  Florida,  unless  her  case  is  afortiori. 
Her  owners  had  agreed  to  send  her  into  Kirk  wall, 
but  for  some  raaaon  the  additional  precaution  was 
taken  by  the  Admiralty  of  meeting  her  at  sea.  and 
putting  an  armed  guard  in  charge  of  her.  She  is, 
in  our  opinion,  a  droit  of  the  Crown. 

The  Qaronne  was  in  similar  circumstances  to 
the  Albania.  Certain  items  of  her  oargo  were 
seized  and  unloaded  at  the  bunkering  port; 
another  paroel  was  allowed  to  be  taken  on  upon 
an  undertaking  to  return  it  if  demanded; 
a  demand  was  made,  and  the  parcel  was  returned 
and  condemned.  This  oase  is  like  that  of  the 
Albania,  and  thia  paroel  ia  a  droit  of  Admiralty. 

Thb  Adjutant,  TiNOe,  and  othbb  Gases. 

Lord  Phillimobb.— These  typical  cases  were 
in  obambers,  when  we  had  the 


of  a  pri 

cargo.  Thia  ia  a  case  of  a  droit  of  the  Crown, 
and  the  proceeds  most  be  paid  into  the  Naval 
Prize  Fund. 

A  number  of  enemy  vessels  were  seized  in  the 
ports  of  Piraeus,  Eleuais,  and  Syra  by  a  joint 
foroe  of  French  and  British  shipe.  In  reapeot  of 
joint  captures  there  is  a  Convention  between  His 
Majesty's  Government  and  the  French  Republic, 
and  under  it  a  certain  share  falls  to  this  country. 
These  vessels  were  oondemned  by  the  Frenoh 
Prize  Court,  and  the  British  share  has  been  or 
will  be  handed  orer  to  the  British  Government. 
The  oase  is  one  which  falls  under  par.  4  of  part  1 
of  the  schedule  whioh  directs  that  there  shall  be 
paid  into  the  Naval  Prise  Fund  "  Any  sums 
received  from  any  of  His  Majesty's  allies  under 
any  Convention  relating  to  prizes  captured 
during  the  present  war."   And  we  SO  determine. 

The  C.  Ferd.  Laieiz  was  captured  on  a  separate 
occasion  by  a  combined  squadron  of  French  and 
British  ships,  and  was  condemned  in  the  French 
Prize  Court.  The  same  rule  applies  to  the 
British  share  of  her  proceeds. 

The  BeLjia  was  a  German  ship,  which  was  seized 
outside  the  port  of  Newport  by  the  Collector  of 
Customs  of  that  port,  aseiated  by 
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KING'S  BENCH  DIVISION 
March  13  and  14, 1919. 
(Before  Bailhacbb.  J.) 
Kino-Hall  v.  Standard  Bank  or  South 
Africa  Limitbd.  (aj 

Naval  force* — Carriage  of  treasure  on  board  H.M. 
ships— Right  to  freight— Custom— Stau'e  69, 
Geo  3,  c.  25— Order  in  Council,  the  10/A  Aug 
1888— Order  in  Council,  the  26th  Oct.  1914. 

In  ancient  times  a  practice  grew  up  whereby  mer- 
chants and  others  who  had  bullion  and  articles  of 
value  to  transport  from  one  place  to  another  by  sea 
put  them  on  board  a  king's  ship.  The  charge 
for  their  conveyance  was  a  matter  of  bargain 
between  the  merchants  and  the  captain  or  officer 
in  charge  of  the  King's  ships.  Then  officers 
frequently  made  large  sums  of  money  by  entering 
into  private  bargains  with  merchants  for  the  con' 
veyance  of  treasure  on  board  the  King's  ships. 
This  practice  was  regulated  by  an  Act  of  69  Geo.  3, 
C  26.  Thie  Act  prohibited  the  carriage  of  such 
articles  without  a  special  order  ;  provided  for  the 
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raymeni  of  freight  to  be  regulated  by  Order  in 
Council;  and  prohibited  private  bargains  between 
merchants  and  the  captains  of  the  King's 
ships  without  stick  Orders  in  Council.  Orders 
in  Council  tone  from  time  to  time  made 
under  that  Act  down  to  the  10<A  August  1898. 
The  Ordtr  in  Council  dated  the  10th  Aug. 
1888  wis  annulled  by  an  Order  in  Council  dated 
the  26lA  Oct.  1914.  Thereafter  no  nco  Order  in 
Council  teas  made  unier  the  Act. 
Held,  that  as  the  Order  in  Council  of  the  10/*  Aug. 
1888  was  annulled  by  the  Order  in  Council  of  the 
26th  Oct.  19U.  there  was  no  Order  in  Council  in 
force  regulating  the  payment  of  freight  for  the  con- 
veyance of  bullion  on  board  B.M.  *hips,  and  a 
claim  for  such  freight  could  not  be  enforced. 

Action  in  the  Commercial  List  tried  by 
Bailbacbe,  J. 

Tbe  plaintiff*  claimed  a  declaration  that  they 
were  entitled  to  freight  for  the  carriage  of  bullion 
from  Gape  Town  to  England  on  board  H.M.S. 
Albion  in  or  about  Jan.  1915.  and  that,  having 
regard  to  the  fact  that  ic  was  war  time,  3  per 
cent,  would  be  a  reasonable  rate  of  freight.  The 
claim  was  alternatively  on  an  alleged  contract 
and  on  an  alleged  custom. 

The  plaintiffs  were  Admiral  Sir  Heibert 
Goodenough  King  Hall,  who,  at  all  material  times, 
was  Commander-in-Chief  on  the  Gape  of  Good 
Hope  station,  and  Rear-Admiral  Heneage,  who, 
at  all  material  times,  was  the  officer  in  command 
of  H.H.S.  Albion. 

The  defendants  were  the  Standard  Bank  of 
Sooth  Africa  Limited,  a  Sooth  African  bank,  and 
tbe  defence  was  (1)  that  the  payment  of  freight 
for  tbe  carriage  of  bullion  by  H.M.'s  ships  bad 
h«en  abolished  by  an  Order  in  Council,  dated  the 
26th  Oot.  1914,  or  alternatively,  that  there  being 
no  Order  in  Counoil  in  force,  tbe  plaintiffs  were 
not  entitled  to  freight ;  (2)  that  the  plaintiffs  were 
not  entitled  to  the  freight,  either  by  the  contract 
or  by  custom  or  usage ;  and  (3)  that  tbe  defen- 
dants were  acting  aa  custodians  or  agents  for  the 
JUnk  of  England. 

The  South  African  mining  companies  were  in 
the  habit  of  sending  their  bullion  down  to  the 
various  banks  at  Gape  Town  for  safe  custody. 
The  bullion  on  arrival  at  Gape  Town  was  placed 
in  the  vaults  of  tbe  various  banks  for  safe 
custody,  for  which  no  charge  was  made  by  the 
banks.  The  bullion  was  then  sold  to  tbe  Bank  of 
England,  who  'paid  97  per  cent  of  its  assayed 
value  as  assayed  in  Cape  Town,  reserving  to 
themselves  the  remaining  3  per  cent.,  wbich  they 
did  not  pay  until  the  bullion  arrived  in  England 
and  was  tested.  The  mining  companies  paid  all 
the  incidental  expenses  and  wore  responsible  for 
having  tbo  bullion  transported  to  this  country. 
It  was  their  duty  to  insure  and  to  pay  freight  if 
any  freight  was  payable,  the  property  in  the 
bullion  was  in  tbe  Bank  of  England. 

A  memorandum  of  agreement,  dated  the 
14th  Aug.  1914,  provided  aa  follows  : 

Tbe  Minister  of  Finance  and  Defence  of  the  Union  of 
South  Afrioa  having  agreed  to  receive  on  behalf  of  the 
Hank  of  England  deposits  of  gold  at  JoLannoaburg, 
Pretoria,  and  (or)  Cape  Town  as  the  Union  Government 
may  decide,  tbo  bank  are  prepared  to  pnrchase  on  tbe 
basis  of  rU.  17«.  9d.  per  oori'"*  standard  sueb  gold  as  may 
be  deposited  to  their  order  in  lie  mime  of  the  Minister  of 
Finance  with  anj  of  the  following  banks  there— namely, 


the  African  Banking  Corporation  Limited,  the  National 
Bank  of  Sooth  Afrioa  Limited,  tbe  Standard  Bank  of 
South  Africa  Limited.  Deposits  mast  be  made  free  of 
expense,  including  all  telegraphio  charges,  and  an 
amount  representing  97  per  cent,  of  tbe  value  certified 
on  the  basis  of  tbe  reports  of  the  official  assayed  of  any 
of  tbe  banks  named  will  be  paid  on  aooouat,  the  balance 
to  be  adjusted  on  tbe  delivery  of  the  gold  in  London  ; 
all  expenses  up  to  the  time  of  its  delivery  at  the  H*nk 
of  England  to  be  paid  by  the  depositor  -,  the  time  of 
shipment  to  be  entirely  at  the  discretion  of  the  Bask  of 
England.  The  Minister  of  Finance  has  undertaken  to 
advise  the  Bank  of  England  by  cable  through  the  High 
Commissioner  in  London  of  the  name  of  the  depositor, 
tbo  name  of  the  bank  where  tbe  deposit  baa  bean  made, 
the  full  value  as  certified  by  the  assayers  in  South 
Africa,  and  the  name  of  the  person  to  whom  payment  is 
to  be  made  in  London.  Payment  will  be  made  by  tbe 
lUnk  of  KDgland  only  on  receipt  of  advioe  from  the 
Minister  of  Finance. 

A  boat  the  end  of  1914  or  the  beginning  of  1915 
it  was  decided  to  transport  a  certain  quantity  of 
the  bullion  then  lying  in  the  vault*  of  various 
banks  in  Cape  Town  to  England.  The  total 
quantity  transported  was  aboat  8.000.000Z.  worth, 
of  which  about  two  and  a  half  .millions  came  from 
the  vaults  of  the  Standard  Bank  of  South  Africa 
Limited,  the  defendants. 

The  Secretary  of  Finance  of  the  Union  of  Sooth 
Afrioa  wrote  to  the  general  manager  of  the 
Standard  Bank  of  Sooth  Africa  Limited  at  Cape 
Town  a  letter  dated  the  3 1st  Deo.  1914  : 

I  beg  to  inform  you  that  instructions  have  now  been 
received  to  ship  a  portion  of  tbe  native  gold  held  on 
behalf  of  tbe  Bank  of  England  to  London  on  or  about  tbe 
2nd  Jan.  next.  I  nave  to  request,  therefor*,  that  you 
will  bo  good  enough  to  instruct  your  Cape  Town 
manager  to  hand  over  on  demand  to  the  order  of  the 
naval  Commander-in-Chief,  Cape  Station,  a  portion  of 
tbe  gold  deposited  at  your  Cape  Town  Braaoh  to  tbe 
valne  of,  approximately,  but  not  exceeding,  2,530,0001, 
Arrangements  have  been  made  by  tbe  naval  Commander- 
in-Chief  with  General  Thompson  to  send  the  gold  from 
the  banks  to  the  ship  under  guard.  It  is  presumed  yon 
will  be  satisfied  with  the  receipt  of  tbe  naval  Commander- 
iu-Chivf  or  bia  representative  for  so  many  sealed  boxes 
said  to  contain  native  gold,  giving  the  number  of  each 
box.  Should  you  desire  that  a  representative  of 
the  bank  should  be  present  at  the  Bank  of 
England,  as  I  understand  is  the  oaae  with  ordi- 
nary shipments  of  gold,  when  tbe  boxes  are  being 
opened  ;  this  oan,  of  course,  be  arranged  by  oeblegram 
on  my  bearing  from  yen  to  that  effect.  When  the  gold 
is  handed  over  I  shall  bo  glad  if  yon  will  be  good  enough 
to  furnish  me  with  a  certificate  and  statement  thereof  in 
older  that  the  High  Commissioner  may  be  duly  advi*«>d 
for  the  information  of  the  Bank  of  England.  The 
certificate  and  statement  should  be  submitted  in 
triplicate." 

As  you  are  aware,  the  gold,  in  terms  of  the  agree- 
ment, requires  to  be  insured  in  transit  from  the  banks" 
vaults  in  this  country  to  tbe  Bank  of  England  at  the 
expense  of  tbe  depositors  ...  I  think  it  eonld 
safdy  be  taken  for  granted  that  tbe  matter  of  tbe 
insurance  of  this  shipment  is  in  order,  but  I  have  to-day 
cabled  to  tbe  High  Commissioner  in  London  to  see  the 
Bank  of  England  and  satisfy  himself  on  this  point. 

The  first  plaintiff,  Admiral  Sir  Herbert  Good- 
noougb  King-Hall,  who  was  then  Commander-in- 
Chief  of  the  Cape  of  Good  Hope  Station,  in  or 
about  Jan.  1915  received  instructions  from  the 
Admiralty  to  send  forward  to  England  from 
Capo  Town  1:4,000,000  of  bullion  on  board 
II.M.S.  Albion,  and  1*000,000  on  board  H.M.S 
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Hyacinthe.  On  receipt  of  tbeae  instruction*,  and 
after  communication  with  the  Governor-General 
of  South  Africa,  the  fint  plaintiff  wrote  to 
the  Standard  Bank  a  letter  dated  the  1st  Jan. 

1915 :— 

I  am  informed  by  Hit  Excellenoy  the  Governor 
General  that  yon  have  received  instructions  from  the- 
Union  Government  to  band  over  on  demand  to  my  order 
sealfd  boxes  containing  merchandise  jjold,  deposited 
with  yon  on  behalf  of  the  Hank  of  England,  of  approxi- 
maUly  bntixrt  exceeding  the  following  value  :  2,Mt>,<>00l. 
I  request,  therefore,  that  yoa  will  hand  over  tbeae  boxea 
to  Captain  K.  H.  Harding,  Prinoe  Alfred's  Goards,  who 
ia  acting  under  the  instructions  of  Major- General 
Thompson,  C.B..  D  S  O  ,  with  whom  arrangements  have 

Altogether  4,000,0001.  in  gold  waa  shipped  on 
board  the  Albion  and  4,000,000/.  on  the  Uyacinihe. 
The  firat  plaintiff  received  further  instructions 
from  the  Admiralty  that  the  whole  of  the  gold 
waa  to  be  carried  on  board  the  Albion.  Accordingly 
the  gold  from  the  Hyazintfie  waa  transferred  to 
tbe  Albion  and  the  Albion  proceeded  on  her  way 
to  England  with  the  whole  of  it  on  board. 

Every  endeavour  waa  maje  to  keep  the  trans- 
action quiet,  eo  that  people  in  tbe  locality  abould 
not  know  what  waa  going  on.  Tbe  firat  plaintiff 
gave  out  that  they  were  shipping  am  monition. 
Tbe  Albion  sailed  from  Cape  Town,  oalling  firat 
at  St.  Helena  where,  on  arrival,  he  found  that,  in 
apite  of  all  the  precautions  tbat  bad  been  taken 
to  keep  the  nature  of  the  transaction  secret,  it 
waa  common  knowledge  that  the  Albion  had 
treasure  on  board.  Thia  information  was  cabled 
home  to  the  Admiralty  and  certain  measures  were 
taken.  Eventually  part  of  the  bullion  was  tran- 
shipped at  St.  Vincent  and  part  was  placed  in  the 
vaults  at  Gibraltar.  It  was  eventually  brought  t  > 
England  by  other  warship*. 

The  Standard  Bank  of  South  Africa  Limited, 
the  defendant*,  paid  tbe  Government  9838*.  7a. 
being  at  the  rate  of  7a.  9J,  per  cent,  on  2,530,000/. 
tbe  value  of  tbe  gold  transported  from  the  defen- 
dants (/'Ape  Town  Bank  to  London.  Tbia  rum 
of  9838i.  7$.  waa  to  cover  freight,  inauranoe  and 
war  riak.  It  waa  paid  by  tbe  defend  ant  a  in  tbe 
fir*t  place,  and  they  debited  the  amonnt  against 
the  accounts  of  tbeir  customers  the  mining 
companies  who  deposited  the  gold  at  the  bank. 
In  the  reaolt,  after  adjustment  of  tbe  accounts 
with  tbeir  customers  nothing  was  paid  by  the 
defendants  ont  of  their  own  pockets  for  freight, 
insurance  or  war  risk. 

When  the  bullion  arrived  in  Englond,  there 
waa  aome  misunderstanding.  The  Bank  of 
England  had  not  been  notified  that  the  shipment 
waa  coming  forward.  The  Bank  of  England 
were  in  a  difficulty.  Apparently  tbe  uuipment 
had  not  been  insured  and  the  Bmk  of 
England  refused  to  take  delivery  at  Plymouth. 
It  waa  stated  that  they  would  take  no  riak,  and 
would  only  accept  delivery  of  the  bullion 
when  it  waa  banded  to  them  at  Lombard-street. 
The  defendants  explained  to  the  Bank  of  England 
that  they  were  not  interested  in  the  matter,  w  they 
merely  having  been  ouatodiana  of  tbe  gold  in 
South  Africa  on  behalf  of  tbe  Union  Government, 
who,  in  turn,  were  acting  as  the  agents  of  tbe 
Bank  of  England.  Farther,  that  as  far  as  con* 
corned  the  portion  of  tbe  gold  which  bad  been  in 
our  bands,  we  had  delivered  it  to  the  naval 
commander-in-chief,  we  bad  a  complete  discharge 
Vol.  XI V.,  N.  S. 


and  saw  no  reason  wby  we  should  aocept  any 
furtner  responsibility  in  tbe  matter." 

The  Bank  of  England,  however,  having  made 
no  arrangements  to  take  delivery  at  Plymouth, 
requested  the  defendants  to  take  delivery  of  tbe 
bullion  there  for  the  Bank  of  England.  Tbe 
defendants  while  not  admitting  responsibility, 
sent  tbeir  representative  down  to  Plymouth  to 
take  delivery  of  the  bullion  there  to  oblige  the 
Bank  of  England. 

The  plaintiff's  claim  for  freight  waa  made  under 
the  proclamation  and  Order  in  Council  of  the 
10th  A  ug.  1888,  iaaued  under  the  Act  of  59  Geo.  3, 
c  25,  which  waa  an  Act  to  fix  the  rate  and  to 
direct  the  disposal  of  freight  money  for  the  con- 
veyance of  specie  and  jewels  on  board  His 
Majesty's  ships  and  vessels. 

On  tbe  26th  Oot.  1914,  however,  an  Order  in 
Council  was  iaaued  which  stated  that "  whereas 
there  waa  thia  day  read  at  the  Board  a  memorial 
from  tbe  Right  Honourable  the  Lords  Commis- 
sioners of  the  Admiralty,  dated  the  17th  Oct. 
1914,  in  the  words  aollowing,  namely  :— 

Whereas  by  Order  in  Council,  dated  the  10th  day  of 
August  18BH,  approval  **s  given  to  the  terms  of  the 
proclamation  annexed  thereto  respecting  tho  ooaveyance 
of  pablio  and  private  treasure ;  (b)  and  whereas  we 
consider  it  desirable  that  the  system  of  payment  for  the 
conveyance  of  treasure  in  Yoar  Majesty's  ships  therein 
presoribed  should  be  terminated.  We  bag  leave  humbly 
to  rooommend  that  Your  Majesty  may  be  graciously 
pleased,  by  Tour  Order  In  Council,  to  annul  tbe  aforesaid 
Ordsr  in  Conn  oil  tf  tbe  10th  August  1888,  and  the  pro- 
clsmation  annexed  thereto.  Uis  Majesty  having  taken 
the  said  memorial  into  consideration  waa  pleaaad  by  and 
with  the  advice  of  Hie  Privy  Council,  to  approve  of 
what  ia  therein  proposed,  and  the  Right  Honourable  the 
Lords  Commiasionera  of  the  Admiralty  are  to  give  the 
ntceuary  directions  herein  accordingly. 

When  tbe  bullion  in  the  present  case  was 
placed  on  board  the  Albion  in  Jan.  1915  at  Cape 
Town  tbe  plaintiffs  were  not  aware  tbat  there  bad 
been  any  alteration  in  tbe  Order  in  Connoil  or  in 
the  method  of  payment  for  the  carriage  of 
bullion.  Tbe  Naval  List  was  issued  quarterly. 
Tbe  October  Naval  List  dated  tbe  1st  Oat.  had  in 
it  the  whole  Order  in  Connoil  of  the  10th  Aug. 
1888.  That  was  the  last  Naval  List  which  was 
received  at  tbe  Cape  Station  before  the  loth 
Jan.  1915.  The  old  Order  in  Council  and  Pro- 
clamation of  the  10th  Aug.  1888  had  by  then 
disappeared. 

After  an  interval,  when  he  bad  returned  to 
England,  the  first  plaintiff  applied  to  tbe 
Admiralty  for  his  share  of  the  freight  money  and 
in  due  course  received  tbe  following  reply  -. 

I  am  commended  by  my  Lords  Commissioners  of  tho 
Admiralty  to  aoquaint  you  that  freight  ia  no  longer 
payable  in  respect  of  the  conveyance  of  treasure  In  His 
Majeaty'a  ahipt. 

Thereupon  the  plaintiffs  brought  the  action  in 
which  they  asked  for  the  declaration  as  stated 
above. 

Captain  Maxwtll  Anierton  {Le  Quasne  with 
him)  f  jr  tbe  plaintiffs.— It  has  been  the  imme- 
morial custom  in  His  Majesty's  navy  that  when 
gcods  are  received  on  board  for  carriage  in  a 
man-of-war  freight  money  at  various  rales  should 
be  paid.  The  custom  appears  to  have  originated 
when  tbe  seas  were  infest  id  by  pirates  and  free- 
booters.   In  tbe  reign  of  Charles  II.  it  was  a 
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oommon  cuatom  for  the  King  to  give  commis- 
sions to  oommand  men-of-war  to  oour tiers  who 
were  financially  in  low  water  in  order  that  they 
might  go  to  sea  and  replenish  their  linanoea  in 
this  manner.  The  practice  grew  and  eventually 
became  an  abase.  Merchant*  were  always  ready 
to  pay  freight  to  men-of-war  whioh  constantly 
arrived  in  this  country,  with  large  amounts  of 
bullion  on  board  for  whioh  the  captain  took  the 
freight  money.  Eventually  an  Aot  of  Parliament 
was  passed  in  1819  (59  Geo.  3,  c.  25),  by  which  it 
waa  enacted  that  no  merchandise  was  to  be  carried 
on  a  man-of-war  except  certain  specified  excep- 
tions, or  except  special  orders  had  been  given 
by  the  Admiralty.  When  bullion  was  carried 
it  was  to  be  carried  at  a  freight  which  was  to  be 
fixed  by  His  Majesty  by  Order  in   Council  or 


(59  Geo.  3,c.  25)  is: 
An  Aot  to  enable  His  Majesty  to  fix  the  rate  and 
direct  the  disposal  of  freight  money  for  the  conveyance 
of  specie  and  jewels  on  board  His  Majesty's  ships  and 
Teasels.  Whereas  it  is  expedient  that  His  Majesty 
should  be  authorised  to  fix  the  rat*  and  direct  the  dis- 
posal and  distribution  of  freight  money  for  the  convey, 
an oo  of  specie  and  jewels  on  board  His  Majesty's  ships 
and  vessels.  Be  it  therefore  enacted  by  the  King'* 
Most  Excellent  Majesty,  by  and  with  the  advice 
that  from  and  after  the  passing  of  this  Act 
all  freight  money  to  be  paid  for  the  conveyance 
in  any  of  the  ships  and  vessels  and  for  which  freight 
shall  be  payable,  shall  be  paid  at  such  rate,  and  dis- 
tributed and  applied  to  snob  purposes,  and  divided 
to  and  amongst  such  persons  in  such  proportions  and 
after  snch  manner  as  His  Majesty,  his  heirs,  or  suc- 
cessors shall  from  time  to  time  think  fit  to  order  and 
direct  by  any  proclamation  or  proclamations  to  be 
isaned  for  that  purpose  ;  and  that  no  freight  money  or 
reward  shall  hereafter  be  demanded,  paid,  reosivad,  or 
by,  to,  or  for  the  nse  or  on  aoooont  of  any 
for  the  conveyance  on  board  of  any  of 
of  His  Majesty,  his  heirs,  or  suc- 
cessors, of  any  gold,  silver,  or  jewels,  or  any  other 
article,  v/bioh  may  be  by  special  order  received  on 
board  the  said  ship  or  vessel,  and  for  which  freight 
shall  be  payable,  other  than  for  the  purposes  and  by  the 
person  or  persons,  in  the  proportion,  st  the  rates,  and 
in  the  manner  so  to  be  paid  and  allowed  by  proclama- 
tion or  proclamations ;  and  that  all  bargain*,  oon tracts, 

hereafter  to  be  made  or  entered  into,  for  the  paymi 


of  any  freight  money  for  or  in  the  name  or  on  account 
of  freight  for  the  conveyance  of  frold,  silver,  or  jewels, 
or  other  articles  a*  aforesaid,  on  board  of  any  of  His 
Majesty's  ships  or  vessels,  at  any  other  rate,  or  for  any 
other  parpoee,  or  by  or  to  any  .other  person  or  persons 
or  in  any  other  manner  of  proportions  than  as  aforesaid, 
shall  be  and  the  same  are  hereby  declared  to  be  utterly 
void. 

Following  on  that  Aot,  Orders  in  Council  and 
proclamations  have  been  issued  from  time  to 
time.  In  the  Naval  List  of  1354  the  proclama- 
tion then  in  foroe  is  aet  out.  That  proclamation 
gives  the  rates  on  which  freights  shall  be  paid, 
and  shows  a  lower  rate  for  the  Crown  than  for 
other  parties.  It  also  shows  the  rates  for  ports, 
and  for  Simons  town,  Cape  Town,  where  the 
bullion  in  the  present  case  was  landed  for 
England  the  rate  would  be  2}  per  cent,  in  war 
time.  The  Order  in  Council  of  1838  remained 
in  force  until  1888.  The  reason  for  the  new 
Order  in  Council  and  proclamation  of  the 
10th  Aog.^,  1888  was  that  the  Crown  then 
decided  not  to  pay  freight  on  Crown  property. 
It 


We  do  by  this  our  Royal  Proclamation  by  and  with 
the  advice  of  our  Privy  Council  direct  that  on  and  after 
the  first  day  of  Ootober  1888,  the  rate  at  whioh  freight 
shall  be  paid  for  the  oonveyanoe  on  board  any  of  oar 
ships  or  vessels  of  treasure  belonging  to  parties  other 
than  the  Crown,  whether  gold,  silver,  jewels  or  other 
articles  which  may  by  speoial  order  be  rsoeived  on 
board  any  of  our  ships  or  vessels  shall  be  1  per  oent. 


That  proclamation  fixed  a  flat  rate  of  1  per  nent. 
for  all  Toyages.  In  order  to  entitle  a  flag  officer 
to  share  in  this  freight  for  the  conveyance 
of  treasure,  it  is  necessary  when  be  assumes 
oommand  of  his  station,  that  be  should  sign  a 
declaration,  a  copy  of  which  he  hands  to  all  the 
captains  or  officers  in  command  of  ships  serving 


I,  A.  B.,  am  desirous  of  partaking  of  the  advantages, 
with  the  risks  attendant  thereon,  arising  oat  of  the  con- 
veyance of  treasure  under  contract  of  atTreightmRnt  in 
any  of  the  ships  or  vessels  in  .  .  .  squadron.  And  1 
hereby  engage  to  make  good  to  the  captain  or  captains, 
officer  or  officers  commanding;  such  ships  or  vessels 
respecting  such  part  of  any  loss  or  damage  for  whioh  be 
or  they  may  be  liable  in  respect  of  tbe  gold,  silver, 
treasure,  or  other  articles  so  carried  on  freight  and 
which  be  or  they  respectively  shall  actually  have  paid 
and  satisfied  as  shall  be  in  the  proportion  to  the  share 
or  interest  in  tbe  said  freight  money  to  whioh  I  may  be 
entitled. 

Under  the  proclamation  of  the  10th  Aug.  1888 
whioh  was  in  force  at  the  beginning  of  the  war, 
the  freight  was  to  be  divided  as  to  one  quarter  to 
the  flag  officer,  the  admiral  in  command  of  the 
station,  two  quarters  to  the  commanding  officer 
of  the  ship  who  should  sign  the  receipt  or  bill  of 
lading  and  one  quarter  to  Greenwich  Hospital. 
It  appears  from  tbe  old  Orders  in  Council  that  a 
higher  rate  of  freight  has  always  been  payable  in 
war  time  than  in  peace.  In  the  old  Orders  in 
Council  tbe  two  rates  are  set  out  side  by  side. 
There  is  no  reported  case  in  which  payment  of 
freight  has  been  refused.  The  reported  cases  are 
cases  in  whioh  tbe  naval  officers  or  flag  officers 
have  attempted  to  extort  from  the  captains 
a  share  which  the  courts  have  held  the  flag 
officers  not  entitled  to.  [BaiLHSCHX,  J.— Since 
1819  no  bullion  has  been  carried  except  by 
order,  has  it  P  Since  1819  it  was  not  open  to  a 
man  who,  say  in  South  Africa,  wanted  to  send 
bullion  to  this  noantry  to  go  and  make  a 
bargain  with  the  King's  ship;  he  had  to  go  and 
get  some  special  permit.]  That  is  so.  When 
m    became   an   abuse,   an  attempt 


this  custom 

first  of  all  was  made  to  stop  it  by  forbidding 
men-of-war,  without  special  order,  to  carry 
anything  bot  gold,  silver,  or  jewels,  or  salvage. 
But  merchants  were  so  anxious  in  those  days  to 
get  their  bullion  carried  by  men-of-war  that 
they  induced  the  captains  to  do  so,  and  the 
penalties  under  the  Naval  Discipline  Act  were  not 
sufficient  to  deter  the  captains  from  so  doing.  The 
remedy  was  fonnd  in  the  Aot  of  1819.  It  is  sub- 
mitted that  when  one  considers  that  Aot  it  is 
relevant  to  consider  the  state  of  the  law  before 
the  passing  of  that  Aot.  [Bailhachb,  J. — 
Before  1819  tbe  captain  of  tbe  ship  made  any 
bargain  he  liked  as  to  the  rate  of  freight.]  Yes. 
It  was  a  pare  matter  of  bargaining.  Tbe  pro- 
hibition on  carrying  such  goods  is  contained 
to-day  in  the  Naval  Discipline  Aot  1832.  The 
prohibition  still  exists  except  as  regards  gold, 
silver,  and  jewels.    Bullion  has  been  held  not  to 
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be  gold,  silver,  or  jewels,  so  a  special  order 
becomes  necessary  to  carry  bullion  or  treasure 
before  it  can  lawfully  be  carried.  Under  tbe 
King's  Regulations  of  the  Navy  which  were  in 
force  before  the  Order  in  Council  of  1914  tbe 
captain  was  ordered  to  make  a  report  of  all 
treasure  shipped  as  soon  as  it  was  received,  as 
well  as  in  the  half-yearly  returns,  and  upon  the 
receipt  of  freight  or  treasure  to  pay  the  propor- 
tion due  to  Greenwich  Hospital  to  the  accounting 
officer,  who  had  to  debit  himself  therewith  in  hit 
cash  account  and  transmit  with  it  the  Touchers 
descriptive  of  the  sums  received.  Under  the  new 
regulation  of  art.  607  of  the  King's  Regulations 
and  Admiralty  Instructions : 

Treasure  is  not  to  be  embarked  in  His  Majesty's  ship 
eioept  upon  tbs  rsceipt  of  definite  instruction!  from  the 
Admiralty  or  from  the  commander-in-chief  of  a  foroign 
station.  The  captain  will  make  a  report  of  the  treasure 
■hipped  as  soon  as  it  is  received,  and  all  questions  in 
regard  to  charges  on  account  of  conveyance  of  treasnre 
are  to  be  submitted  to  the  Admiralty. 

It  was  after  reading  that  last  sentence  that  tbe 
first  plaintiff  in  this  oase  applied  to  the  Admiralty 
for  bis  share  of  tbe  money  and  received  the 
answer  that  the  money  was  no  longer  payable. 
The  transaction  in  this  case  follows  the  same 
course  as  the  correspondence  in  the  case  of 
Montagu  v.  Janverin  (3  Taunton  442),  a  case  which 
shows  that  there  was  an  old  utageof  the  payment 
of  freight  for  the  convey anee  of  treasure,  although, 
aa  regards  the  conveyance  of  public  treasure,  the 
usage  fell  into  abeyance  some  time  between  1801 
and  1807 ;  bat,  as  regards  the  conveyance  of 
private  treasure,  it  never  did  fall  into  abeyance. 
The  case  of  Brisbane  v.  Daores  (5  Taunton  1 13) 
decided  that  it  was  illegal  for  a  commander  of 
one  of  H.M.  ships  of  war  to  carry  on  board  her 
for  freight  the  bullion  of  private  merchants 
without  an  order  from  a  competent  authority.  In 
Uodgton  v.  FuUarton  (4  Taunton  7871  it  was 
decided  tbat  the  commander  of  a  ship  of  war  who 
takes  the  bullion  of  a  private  merchant  on  board 
ie  liable  at  common  law  to  an  action  for  not 
keeping  it  safely  and  delivering  it.  The  same 
point  occurred  in  Hatchunll  r.  Cooke  (6  Taunton 
577).  These  cases  show  tbe  state  of  the  law  at 
the  time  the  Act  of  1819  was  passed,  and 
tbe  defects  which  tbe  Aot  was  intended 
to  remedy.  It  was  acknowledged  that  tbe 
custom  existed  and  should  be  continued,  but 
tbat  it  should  be  continued  subject  to  regu- 
lation by  the  Grown,  and  any  bargain  or  contract 
made  in  contravention  of  the  regulations  made  by 
tbe  Crown  should  be  void.  Tbe  Crown  has  made 
these  regulations  from  time  to  time,  and  until  tbe 
outbreak  of  the  war  tht>re  were  regulations  in 
force  setting  forth  a  system  of  payment.  Then 
comes  the  Order  in  Council  of  the  26th  Oct.  1914, 
which  is  relied  on  by  the  defence  as  an  answer  to 
the  plaintiff's  claim  for  freight.  It  is  submitted 
tbat  tbat  order  can  only  mean  tbat  the  system 
then  in  force  should  be  terminated.  It  is  sub- 
mitted that  the  Admiralty  misconstrued  tbe 
Order  in  Council  of  the  26th  Oct.  when  they 
wrote  saying  tbat  tbe  payment  of  freight  was 
abolished.  Tbe  Order  in  Counoil  cannot  operate 
to  s Iter  the  law  as  it  exists  under  the  statute  of 
59  Geo.  3,  c.  25.  Under  that  statute  tbe  plaintiffs 
are  entitled  to  some  freight,  such  freight  to  be 
regulated  in  amount  and  distribution  by  the 
Crown.    The  Order  in  Counoil  of  tbe  26th  Oct. 


1914  was  merely  a  variation  of  the  system.  It 
did  not  abolish  the  right  to  freight.  It  is  sub- 
mitted that  the  Order  in  Council  cannot  make 
or  unmake  law  except  in  bo  far  as  powers  are 
conferred  in  the  Act  itself.  The  oase  of  The 
Proclamations  reported  in  the  State  Trials  723 
is  conclusive  authority  on  the  point  that  the 
Order  in  Council  cannot  abolish  a  right  conferred 
by  the  statute.  With  regard  to  tbe  point  about 
there  having  been  a  transhipment  on  tbe  voyage 
home,  it  is  admitted  the  bullion  in  tbe  present 
case  was  transhipped,  but  there  iB  no  dispute 
that  all  the  bullion  reached  tbiB  country  despite 
tbe  transhipment.  It  is  also  admitted  tbat  only 
one  freight  is  payable  notwithstanding  the  tran- 
shipment :  (see  Montague  v.  Janverin,  3  Taunton, 
443). 

Letlie  Scott,  K.G.  and  Ji  tie  bum.  for  the 
defendants. — So  far  as  tbe  claim  is  based  on  a 
custom,  it  is  submitted  tbat  there  is  no  evidence 
of  any  custom,  and  that  there  could  not  be  any 
custom  which  could  regulate  the  matter  or 
establish  any  liability  on  tbe  defendants  under 
any  circumstajices.  So  far  as  the  claim  is 
based  on  an  alleged  contract,  the  plaintiffs 
were  not  parties  to  any  contract  of  affreight- 
ment with  the  defendants,  and  tbe  defen- 
dants were  not  parties  to  any  contract  of 
affreightment  with  the  plaintiffs.  There  is  no 
evidence  of  either  plaintiffs  or  defendants  being 
parties  to  any  contract  of  affreightment.  There 
is  no  evidence  that  the  defendants  bad  any 
interest  in  tbe  bullion.  They  were  custodians 
acting  on  tbe  instructions  of  the  Union 
Government  of  South  Africa,  who  themselves 
were  acting  on  tbe  instructions  of  the  Bank  of 
England.  The  evidence  is  tbat  the  Bank  of 
England  was  the  party  interested  as  owner  in  tbe 
bullion  after  the  time  the  property  in  it 
apparently  passed  from  the  mining  companies  who 
bad  sent  it  to  the  custody  of  the  defendants. 
Tbe  Union  Government  in  writing  to  tbe  Standard 
Bank  of  South  Africa  on  the  31st  Dec.  1914,  was 
acting  on  instructions  received  in  regard  to 
native  gold,  held  on  behalf  of  tbe  Bank  of 
England.  The  letter  referred  to  tbe  agreement 
whereby  tbe  Minister  of  Finance  and  Defence  of 
tbe  Union  of  South  Africa  bad  agreed  to  receive 
on  behalf  of  the  Bank  of  England  deposits  of 
native  gold  at  certain  speciBed  banks  in 
Jobannesburgb,  Pretoria  and  Cape  Town. 
Under  tbat  arrangement  tbe  mining  companies 
were  to  deposit  gold  at  certain  places  which 
the  Union  Government  was  to  decide  with 
certain  named  banks,  of  whom  tbe  defen- 
dants were  one.  There  iB  no  suggestion  in  the 
evidence  that  any  request  was  received  from  tbe 
defendants  to  ship  the  bullion.  So  far  as  the 
question  of  shipment  was  concerned,  the  defen- 
dants had  nothing  to  do  with  the  matter,  except 
to  hand  over  the  bullion  when  ordered  by  the 
Union  Government  to  the  person  named  by  the 
Union  Government  Tbe  Union  Government 
gave  their  instructions  and  were  obeyed  by  the 
defendant),  who  were  in  fact  gratuitous  bailees. 
The  mining  companies  were  customers  of  the 
defendants  and  the  other  banks  referred  to  in  the 
memorandum,  and  this  was  a  special  arrangement 
under  special  circumstances  in  connection  with 
tbe  war.  There  was  a  mistake  made  in  London 
between  the  High  Oommisssioner  and  the  Ad- 
miralty about   instructions.    Tbe  Admiralty 
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thought  they  had  received  definite  notice  from  the 
High  Commissioner  that  the  gold  waa  coming 
forward,  and  they  ordered  it  forward.  But  there 
waa  a  misunderstanding.  It  waa  not  intended  to 
come  forward,  and  it  came  forward  uninsured  all 
the  way  and  arrived  uninsured  in  this  country, 
and  it  was  because  it  arrived  unexpectedly,  without 
instruction*  having  been  given  by  the  Bank  of 
England,  that  the  defendants  in  London  were 
naked  to  take  delivery  at  Plymouth,  because  the 
Bank  of  England  did  not  understand  what  had 
happened,  and,  in  order  to  oblige  the  Bank  of 
England  and  to  facilitate  the  atrangement,  the 
defendants  here  in  London  did  aend  their  officials 
down  to  lake  obarge  of  the  bullion  at  Plymouth 
and  to  make  arrangements  to  bring  it  up  to 
London.  It  is  submitted  that  there  iano  evidence 
that  the  defendants  bad  anj thing  whatever  to  do 
witb  the  nqneeliDg  or  instructing  or  ordering  of 
the  shipment  or  that  they  had  undertaken  any 
liability  whatever  in  regard  to  the  carriage  of  the 
bullion.  They  bad  merely  given  it  up  when 
oidered  to  do  so.  In  England  the  defendants' 
representative  in  taking  delivery  at  Plymouth 
merely  aoted  at  the  request  of  the  Bank  of 
England  to  clear  up  a  difficulty.  With  regard  to 
the  legal  position,  it  is  submitted  that  before  the 
Aot  of  1819,  it  was  always  illegal  for  the  captain 
of  a  naval  vessel  to  enter  into  a  contract  of 
affreightment  with  a  private  shipper  for  the 
carriage  of  bis  goods  for  tbe  reason  that  for  a 
naval  officer  to  do  so  waa  to  pnt  himself  in  a 
position  where  his  interest  and  bis  duty  may  so 
easily  conflict.  It  waa  said  to  be  against  public 
policy  for  them  to  do  it.  It  might  tempt  them 
into  taking  their  ships  away  from  their  proper 
duties.  It  is  submitted  that  it  must  be  illegal 
for  an  officer  who,  by  his  commission,  baa 
undertaken  to  give  his  whole  time  and  services 
to  tbe  navy  to  be  doing  anything  of  the  kind. 
No  doubt  tbe  practice  was  winked  at  and 
openly  allowed  by  the  Crown  in  olden  times. 
The  practice  came  to  be  regarded  as  an  abuse  and 
the  Aot  of  1819  was  passed  to  deal  with  that 
state  of  things.  There  bad  been  a  great  deal  of 
discussion  as  to  how  it  was  legal  for  naval  officers 
to  enter  into  private  contracts  of  affreightment 
for  tbe  carriage  of  gold,  silver,  jewels,  or  goods 
specially  ordered  and  the  controversy  was  closed 
by  the  Aot  of  1819,  which  stated  in  clear  language 
that  those  contracts  of  naval  officers  for  carriage 
for  private  individuals  shall  cease  altogether 
except  to  the  extent  to  which  tbe  King  by 
proclamation  may  allow  them.  Tbe  Aot  pro- 
hibits tbe  earning  of  freight.  Tbe  effect  of  that 
Aot  was  to  put  tbe  naval  officers  in  tbe  position 
that  it  was  entirely  in  the  discretion  of  tbe  Crown 
in  tbe  exercise  of  its  bounty,  or  tbe  Government 
of  tbe  day,  to  allow  or  disallow  tbis  practioo  of 
naval  officers  receiving  reward  for  tbe  carriage  of 
gold  and  silver,  &o.,  and  .advisedly  so,  in  order 
that  tbe  Government  might  have  complete  control 
over  tbe  matter.  The  Government,  in  tbe  exercise 
of  the  discretion  conferred  upon  it  by  tbe  Act  of 
1819,  revoked  the  existing  proclamation  which 
licensed  tbe  practice  referred  to,  and  brought  to 
an  end  altogether  the  right  which  from  the  pass- 
ing of  the  Act  of  1819  was  entirely  ix  gratia,  not 
a  reel  right.  It  was  e«  gratia  in  tbe  sense  that 
the  King  in  Council  could  at  any  time  withdraw 
♦he  proclamation.  The  effect  of  the  Order  in 
Council   of  the  26th    Oct.   1914,  annulling 


the  Order  in  Council  of  the  10th  Aug.  1888, 
is  that  there  is  no  proclamation  or  Order 
in  Council  in  existence  which  can  regulate  the 
transaction  in  the  present  case.  Therefore  we 
are  thrown  back  on  the  Act  of  1819  which  says 
that  there  shall  be  no  payment  made  to  any  naval 
officer  unless  it  is  authorised  by  a  proclamation. 
Tbe  result  of  tbe  Order  in  Council  of  the  26th 
Oot.  1914  is  that  the  plaintiffs  are  not  entitled  to 
the  declaration  claimed. 

Cattiin  Maxwell  Anderson  in  reply.— It  is  ad* 
mitted  that  both  before  tbe  Act  of  1819  it  waa  and 
at  the  present  time  it  is  illegal  for  the  oommander 
of  a  warship  to  carry  for  freight  tbe  bullion  of  a 
private  meichant  unless  he  receive*  an  order  so 
to  do  from  a  competent  authority.  The  plaintiff* 
here  have  the  order  of  the  competent  authority, 
therefore  there  is  no  illegality  io  tbe  transaction 
in  the  present  case.  The  Order  in  Council  of  the 
26  tb  Oct.  1914  has  been  misconstrued  by  those 
whose  duty  it  is  to  advise  His  Majesty  as  to  the 
next  step.  There  is  no  power  to  compel  His 
Msjssty's  advisers  to  give  tbe  requisite  advice, 
and  on  tbe  assumption  that  wherever  there  is  a 
right  there  must  be  some  remedy  it  is  submitted 
that  the  only  remedy  here  is  to  come  to  the  court 
and  to  ask  for  a  declaration.  The  ancient  custom 
waa  localised  by  the  Aot  of  1819.  While  there  is 
a  proclamation  in  existence  made  under  tbe  Act 
any  bargain,  covenant  or  agreement  onteide  the 
terms  of  the  proclamation  waa  utterly  void,  but  if 
there  ia  no  proclamation  in  foroe,  we  are  back  in 
tbe  itattu  quo  ante  tbe  Act.  At  the  plaintiffs 
received  the  gold  from  tbe  defendants  they  are 
entitled  to  look  to  the  defendants  for  the  payment 
of  the  freight. 

Bailhachi,  J.— This  is  an  action  of  a  very 
unusual  and  most  interesting  character.  It 
appears  that  in  olden  times  when  the  seas  were 
not  so  safe  a»  they  were  before  the  present  war 
and  when  pirates  and  rovers  abounded,  it  was  the 
practice  for  merchants,  who  had  bullion  and 
articles  of  great  value  to  transport  from  one  plpice 
to  another  by  sea,  to  pot  those  articles  on  board 
a  King's  ship,  and  the  remuneration  which  was 
paid  to  the  officer  in  obarge,  the  captain  of  tbe 
King's  ship,  was  in  olden  times  a  matter  of 
bargain  between  the  merchant  who  put  the  goods 
on  board  and  the  captain  of  the  King's  ship  which 
carried  those  goods,  and  the  captains  of  tbe  King's 
ships  used  frequently  to  make  very  considerable 
sums  in  that  way.  The  remuneration  bo  paid  wa« 
called,  and  is  called  throughout  this  case,  freight 
and  1  will  continue  to  call  it  by  that  name  although 
tbat  name  is  not  perhaps  very  applicable  to  tbe 
payment. 

But  this  practice  le<l  to  great  abuses.  Some- 
times a  captain  of  a  King's  ship  would,  in  order 
to  make  this  freight,  leave  bis  station  witbont 
orders  and  permission  and  carry  this  bullion  or 
these  articles  of  value  to  their  destination.  It  ie 
true  he  suffered  penalties  for  so  doing,  but  the 
profit  he  made  was  a  sufficient  inducement  for  him 
to  run  the  risk  of  having  to  pay  tbeee  penalties. 
Towards  tbe  end  of  the  eighteenth  century 
tbis  practice  was  declared  to  be  illegal;  it  waa 
declared  by  Chief  Justice  Mansfield  to  be  con- 
trary to  public  policy  as  no  doubt  it  was:  (see 
Brisbane  v.  Dacrt*,  5  Taunton  143).  But  tbe 
practice,  1  should  think,  continued  notwith- 
standing that,  though  I  daresay  in  a  modified 
form,  until  the  year  1819.   In  the  year  1819  an 
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Aot  of  Parliament  waa  passed  wbioh  had  the 
two  fold  object  of  stopping  these  private  bargains 
in  the  carriage  of  thia  bullion  and  these  articles 
of  value  by  private  arrangement  between  the 
owner  and  the  captains  of  Kings  shipB,  and 
regulating  the  traffic  The  Act,  which  is  all  in 
one  section,  as  a  matter  of  fact,  may  be  divided 
into  three  parte.  The  first  part  of  it  prevents 
the  carriage  of  these  articles  without  special 
order ;  the  second  part  of  it  provides  for  the  pay- 
ment of  this  freight  to  be  regulated  by  Order 
in  Council ;  and  the  third  part  of  it  prevents  any 
private  bargain  being  made  between  the  mer- 
chants and  the  captains  of  the  King's  ship* 
without  such  Orders  in  Council.  Orders  in 
Conncil  were  from  time  to  time  under  *.bat  Act 
of  Parliament  made,  I  think  almost  immediately 
after  ite  passing,  and  they  continued  to  be  made 
at  intervals  down  to  the  10th  Aug.  1888. 

On  the  10th  Aug.  1888  an  Order  in  Council 
was  made  which  dealt  with  the  freight  which 
was  to  be  paid  for  the  carriage  of  these  articles 
when  tbey  were  authorised  by  special  order,  and 
that  Order  in  Conncil  provided  that  the  rate  of 
freight  Bhould  be  1  per  cent,  on  the  value  of  the 
articles  and  that  that  1  per  cent,  should  be 
divided  into  three  parts,  one  quatter  of  the  1  per 
cent,  waa  to  go  to  the  flag  officer,  the  admiral  in 
charge  of  the  station,  two  quarters  of  it  were  to 
go  to  the  captain  on  whose  ship  the  bullion  and 
articles  of  value  were  loaded  and  oarried,  and  the 
remaining  one  quarter  waa  to  go  to  Green wioh 
Hospital.  Now  that  order  remained  in  force  and 
waa  in  force  at  the  beginning  of  the  war  in  Aug. 
1914.  and  on  the  26th  Oct  1914  an  Order  in 
Council  was  made  in  these  terms.  It  recites  the 
order  of  the  10th  Aug.  1888  and  goes  on  to  say 
that  the  Lords  Commiaioners  of  the  Admiralty 
"  consider  it  desirable  that  the  system  of  payment 
for  the  conveyance  of  treasure  in  Your  Majesty's 
ships  therein  prescribed  should  be  terminated. 
We  beg  leave  humbly  to  recommend  that  Your 
Majesty  ahall  be  graciously  pleased  by  Your 
( >rder  in  Council  to  annul  the  aforesaid  Order  in 
Counoil  of  the  10th  day  of  Aug.  1888,  and  the 
proclamation  annexed  thereto.  His  Majesty, 
having  taken  the  said  memorial  into  considera- 
tion, was  pleased  by  and  with  the  advice  of  Hie 
Privy  Council  to  approve  of  what  is  therein 


Che  state  of  affairs,  therefote  war,  at  the  time 
with  which  I  am  concerned,  and  which  1  am 
coming  to  in  a  minute,  tbat  the  old  order  of  the 
10th  Aug.  1888  was  annulled  and  no  order  bad 
been  substituted  for  it,  and  the  reason  waa  tbat 
the  Lords  of  the  Admiralty  considered  it  desirable 
that  the  system  of  payment  for  the  conveyance  of 
treasure  should  be  terminated.  I  emphasize,  in 
reading  it,  the  words  "system  of  payment" 
because  a  good  deal  of  the  argument  in  this  ease 
h»s  turned  upon  the  phraseology  therein  used 
and  the  meaning  of  the  words  "system  of 
payment." 

That  was  the  state  of  matters  and  the  state 
of  the  law  when  the  events  with  which  I  am 
immediately  concerned  took  place.  In  order  to 
explain  them  I  must  state  one  or  two  extraneous 
facte.  It  appears  that  the  mining  com punieu  in 
South  Africa  are  in  the  habit  of  sending  their 
bullion  down  to  the  various  backs  at  Cape  Town 
for  safe  custody.  The  banks  do  not  charge  for 
the  safe  custody.  Tbey  put  it  into  their  vaults 


just  as  they  put  into  their  vault*  and  their  strong 
rooms  in  this  oountry  the  valuables  of  customers 
of  the  bank  who  choose  to  deposit  those  valuables 
with  them.  The  bullion  which  arrives  down  at 
Cape  Town  and  is  placed  in  their  vaults  is  sold 
to  the  Bank  of  England.  The  Bank  of  England 
when  they  buy  it  pay  97  per  cent,  of  ite  assayed 
value  as  assayed  in  Capo  Town.  They  reserve  to 
themselves  the  remaining  3  per  cent.,  wbioh  they 
do  not  pay  until  the  bullion  arrives  in  this 
country,  and  tbat  3  per  cent,  is,  no  doubt,  kept  in 
baud  in  order  to  allow  a  margin  for  any  variations 
in  the  assay  that  may  show  themselves  when  the 
gold  is  tested  and  tried  on  arrival  in  this  count r v. 
The  mining  companies  have  to  pay  all  the  inci- 
dental expenses ;  out  of  the  money  which  tbey 
receive  from  the  Bank  of  England  tbey  have 
to  get  the  bullion  transported  to  this  country, 
and  it  is  their  duty  to  insure  and  their  duty 
to  pay  freight  if  any  freight  is  payable.  The 
property  in  the  bullion  is  in  ihe  Bank  of 
Kogland. 

Now,  those  were  the  circumstances  wbon  at  the 
end  of  19U  and  the  beginning  of  1'J15  it  wae 
determined  by  the  powers  that  be  to  transport  a 
certain  quantity  of  this  bullion  from  Cspe  Town 
to  this  country.  The  total  quantity  transported 
at  that  time,  I  understand,  was  8,000.0002.  worth, 
but  so  far  as  the  Standard  Bank  is  concerned,  the 
amount  which  was  transported  from  their  vaults 
waa  2,500,000/.  worth,  and  that  was  transported  in 
this  way-  The  first  plaintiff  in  this  rase,  who  is 
Admiral  King-Hall,  was  at  the  time  the  Admiral 
in  charge  of  the  South  African  Station,  and  he 
bad  instructions  to  receive  from  the  Standard 
Bank  of  South  Africa  this  bullion,  place  it  on 
board  His  Majesty's  Ship  Albion,  and  to  send  it 
forward  to  this  oountry.  He  communicated  with 
the  Standard  Bank  telling  them  that  he  understood 
tbey  had  instructions.  His  letter  is  dated  the 
1st.  Jan.  1915,  and  perhaps  it  is  better  to  read  it. 
It  is  in  these  terms :  "  1  am  informed  by  Hi* 
Excellency  the  Governor- General  that  you  have 
received  instructions  from  the  Union  Government 
to  band  over  on  demand  to  my  order  sealed 
boxes  containing  merchandise  gold,  deposited 
with  you  on  behalf  of  the  Bank  of  England, 
of  approximately  but  not  exceeding  the  follow- 
ing value  :— 2,530,0002.  I  request,  therefore,  that 
you  will  hand  over  those  boxes  to  Captain 
E.  H.  Harding,  Prince  Alfred's  Guards,  who 
is  acting  under  the  instructions  of  Msjor-Ganeral 
Thompson,  C.B.,  D.S.O.,  with  whom  arrange 
mente  have  been  made  for  their  safe  transfer  to 
my  custody."  It  was  obvious,  of  course,  particu- 
larly at  this  time,  that  it  was  a  dangerous  matter 
to  get  this  bullion  out  of  these  vaults  of  the 
Standard  Hank  and  put  it  on  board  His 
Majesty's  ship  Albion,  and  tbat  is  the  real  on  wby 
the  Standard  Bank  was  to  band  it  over  to 
Captain  Harding,  who  was  to  take  it  from  the 
Standard  Hank  to  Simonstown,  where  it  was  to  be 
placed  on  board  the  Albion  under  an  armed  guard. 
That  was  in  fact  duly  done,  and  the  Albion  sailed. 
She  sailed  under  tbe  command  of  a  gentleman 
who  wag  theu  Captain  Heneage,  but  is  now  Rear 
Admiral  HeneaKe.  Tbe  Albion  called  at  St. 
Helena  and  at  Gibraltar.  Part  of  the  bullion  was, 
1  understand,  transhipped  at  St.  Helena  and  part 
at  Gibraltar,  and  the  bullion  was  carried  to  thia 
country,  not  in  the  Albion,  but  in  some  other  of 
His  Majesty's  ships. 
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Under  the  circumstances  the  admiral  in 
charge  of  the  station  and  the  captain  of  the 
Albion,  on  whoae  vessel  the  bullion  was  shipped, 
claim  that  they  are  entitled  to  be  paid  the  freight 
in  rospect  of  the  carriage  of  the  bullion.  1  do 
not  trouble  niyBolf  for  the  moment  about  the 
transhipment,  because  I  am  dealing  here,  and 
propose  to  deal,  with  the  general  principle  which 
underlies  their  case.  They  pot  their  case  in  this 
way.  They  refer,  first  of  all,  to  the  anoient 
practice  and  custom.  So  far  as  that  is  concerned 
I  think  that  it  is  proved,  hot  it  must  be  borne 
in  mind  that  that  custom  was  in  certain  respect* 
held  to  be  illegal  as  loDg  ago  as  the  end  of  the 
eighteenth  century,  and,  moreover,  that  the  whole 
of  this  transport  of  bullion  on  King's  ships  is  now 
regulated  by  the  Act  of  Parliament  of  George  III. 
1810.  In  dealing  with  the  rights  of  these  gentle- 
man in  this  case  it  is  not  necessary,  and  I  ought 
not  to  go  further  back  than  the  Aot  of  1819,  and 
see  how  their  rights  stand  under  that  statute. 
Now,  if  the  proclamation  of  the  10th  Aug.  1888 
had  been  in  force  when  thiB  bullion  was  received 
on  board  His  Majesty's  ship  Albion  it  cannot  be 
doubted  that,  subject  to  the  question  of  trans- 
shipment and  of  some  apportionment  and  division 
of  the  money,  that  these  gentlemen,  or  these 
gentlemen  together  with  the  officers  of  the  other 
ships  which  actually  completed  the  voyage,  would 
have  been  entitled  in  some  way  between  them  to 
have  received  their  proportion  of  1  per  oent  on 
the  value  of  this  bullion,  a  very  targe  sum  of 
money.  One-fourth  of  it  would  have  gone  to  the 
admiral  in  charge,  two-fourths  to  the  captain  or 
captains  of  His  Majesty's  ships,  and  one-fourth 
to  Greenwich  Hospital.  But  before  the  bullion 
was  received  on  board  there  had  been  the 
Order  in  Council  of  Oct.  1014,  which  annulled 
the  order  of  Aug.  1888. 

The  result  is,  that  at  the  time  this  bullion  was 
received  on  board  the  Albion,  there  was  no  Order 
in  Counoil  dealing  with  the  payment  which  was 
to  be  received  by  these  gentlemen.  Now,  I  have 
Htated  what  the  effect  of  the  Act  of  1819  was  and 
1  do  not  desire  to  repeat  myself  in  that  respect, 
but,  having  regard  to  what  I  understand  to  be  the 
effect  of  that  Act,  the  position  is  this,  that  there 
is  no  Order  in  Counoil  which  regulates  the  amount 
whioh  either  the  flag  officer  or  the  captain  in 
charge  of  the  transport  ship  is  to  receive  for  the 
carriage  of  bullion,  but  if  there  is  no  Order  in 
Council,  I  seem  to  have  no  means  at  all  of  detor- 
miniog  whether  any  payment  ought  to  be  made, 
and  certainly  no  means  of  determining  what 
rate  of  payment  ought  to  be  made.  The  Act 
provides  for  the  regulation  of  that  by  Orders  in 
Council  and  in  no  other  way.  I  have  no  power 
to  make  an  Order  in  Counoil  or  to  supply  the 
deficiency  of  there  being  no  Order  in  Council,  nor 
have  I  any  power  to  direct  that  an  Order  in 
Council  shall  be  made.  I  may  say  that  I  am 
inclined  to  agree  with  what  Captain  Anderson 
has  avscued  upon  the  construction  of  the  order  of 
Oct  1914,  that  that  order  is  meant  to  deal  with 
the  system  of  payment  and  does  deal  with 
the  system  of  payment,  and  I  am  inclined  to 
think  that  it  was  in  contemplation  at  the  time 
that,  while  the  system  of  payment  was  to  be 
altered  and  the  order  was  to  be  annulled,  it  was 
in  contemplation,  I  should  myself  to  be  disposed 
to  think,  that  tome  fresh  Order  in  Council  should 
be  promulgated  dealing  with  the  remuneration 
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that  was  to  be  paid  to  the  Hag  officer  and  to  tbe 
captains  of  His  Majesty's  ships  which  transported 
this  kind  of  cargo,  this  bullion;  but,  unfortunately 
for  the  plaintiffs  iu  this  case,  although  I  think  that 
was  probably  the  original  intention,  that  intention 
has  not  gone  further  than  intention,  if  indeed  tbe 
intention  ever  existed ,  ;ind,  as  it  has  not  gone 
further,  they  are  short  of  the  nocesaary  Order  in 
Council  without  which  their  claim  in  this  action 
cannot  be  sustained. 

It  appears  that  when  tbe  bullion  was  brought 
to  this  country  and  was  deposited  ultimately  with 
tbe  bank,  there  was  some  little  trouble  about  that 
and  some  confusion.  It  is  interesting  to  note 
that  the  result  of  the  trouble  and  confusion, 
amongst  other  things,  was  that  this  large 
quantity  of  bullion  was  sent  from  Cape  Town  to 
this  country  uninsured.  Fortunately,  no  harm 
happened,  and  tbe  bullion  duly  arrived,  and  in 
respect  of  the  carriage  of  tbe  bullion  tho  mining 
companies  have  paid  something  over  9000L,  aauni 
which  is  said  to  be  a  sum  to  cover  freight  and 
insurance.  There  was  no  insurance.  How  much 
of  it  was  allocated  to  an  insurance  which  did  not 
exist  I  do  not  know,  but  the  sum  that  was  paid 
waa  something  over  90001.  That  sum  has 
apparently  been  received  by  the  Admiralty,  and 
I  should  myself  suppose  that  it  was  the  intention 
of  the  Lords  of  the  Admiralty  that  some  Order 
in  Council  should  be  made  dealing  with  the 
allocation  of  that  money ;  but  no  order  has  been 
made, and,  as  I  have  already  Baid,  I  cannot  supply 
its  place.  It  is  obvious  why  the  order  of  1S&8  was 
annulled— because  when  the  war  began,  and  it 
was  necessary,  or  contemplated  that  it  would  be 
necessary,  to  send  bullion  in  very  large  quantities 
from  South  Africa  to  this  country,  it  was  obvious 
that  the  old  rate  of  1  per  cent,  and  tho  old 
division  became  impossible. 

Take  this  case,  for  instance.  The  amount  of 
bullion  transported  waa  in  all  something  like 
8,000,000/.  If  one  takes  the  rate  of  freight  pay- 
able under  tbe  order  of  August  1888  of  1  per 
cent  that  amounts  to  something  like  80,000*..  a 
far  too  large  sum  of  course  to  be  allocated  to  the 
persons  between  whom  such  a  sum  under  the  Act 
of  1888  was  to  be  divided.  At  any  rate,  it  is 
sufficient  for  my  purpose  to  say,  and  this  disposes 
of  tbe  case,  that  there  being  no  Order  in  Council 
I  cannot  supply  the  place  of  the  Order  in  Council ; 
that  necessary  plank  in  the  plaintiffs  case  is 
missing,  and  they  cannot  succeed. 

There  is  another  difficulty  in  their  way,  and 
that  is  this,  that  they  sued  tho  Standard  Bank  of 
South  Africa,  and  it  is  said  that  they  have  sued 
the  wrong  defendants.  It  is  said  that  the  Standard 
Bank  of  Sooth  Africa  had  really  nothing  to  do 
with  this  transport,  that  they  were  merely  agents, 
that  they  were  acting  under  instructions,  and  that 
under  no  circumstances  could  they  be  liable  for 
freight  in  thiB  case.  Moreover,  it  was  pointed 
out  that  they  were  bailees,  and  that  they  were 

gratuitous  bailees.  I  am  not  at  all  certain  that 
aey  were  gratuitous  bailees.  It  suited  them,  for 
business  reasons,  to  accept  and  take  care  of  this 
bullion,  because  the  bullion  came  from  their 
customers,  but  assuming  that  they  were  gratuitous 
bailees  I  am  not  at  all  certain  under  the  cir- 
cumstances of  this  case  they  might  not,  if  freight 
had  been  payable,  have  been  liable  for  it.  They 
were  the  persons  with  whom  the  shipment  was 
arranged ;  it  was  from  them  that  it  came  and  there 
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is  a  great  deal  of  force,  I  think,  in  the  argument 
which  Captain  Anderson  baa  adduced  on  that 
head.  However  I  do  not  decide  that  point 
because  it  is  not  necessary  that  I  should. 
I  merely  refer  to  it  to  say  that  I  am  not  satisfied 
that  if  freight  was  due  it  would  not  bare  been 
due  from  the  Standard  Bank  of  Sooth  Africa. 

The  reason  for  my  decision  is  the  reason  I 
have  given,  that  there  is  no  Order  in  Council 
authorising  the  payment  of  thie  freight,  and  an 
Order  in  Council  is,  in  my  judgment,  absolutely 


That  disposes  of  the  case,  but  before  leaving 
the  case,  I  should  like  to  say  that  it  has  given  me 
great  pleasure  to  see  Captain  Anderson  here  in 
the  uniform  of  His  Majesty's  Navy  and  to  notice 
that  the  services  that  ho  has  been  rendering  in 
that  respect  hare  in  no  way  impaired  the  force 
and  clearness  of  hie  argument. 

There  will  be  judgment  for  the  dofendanta 
with  costs. 

Judgment  for  the  defendant*. 

Solicitors  for  the  plaintiff*,  BollertU  and 
Roche. 

Solicitors  for  the  defendants,  Thompsons 
Qunrrtll  and  Jones. 


3uttrial  Committer  of  tiir  $riuu  Council. 

ThurMlay,  Jan.  10,  1919. 

(Present:  The  Bight  Hons.  Lords  Summer, 
Pabmoob,  Wrbnucry,  Stsrndalb,  and  S.r 
Arthur  Channbll.) 

Thb  Turul.  (a) 

APPEAL  FROM    THB    PBIZB  OOUBT,  NEW  SOUTH 
WALES. 

Prize— New  South  Wales — Merchant  ship  in  enemy 
port  at  outbreak  of  war— Seizure  in  port— Days  of 
grace — Force  majeure— Sixth  Hague  Convention 
1907,  art.  2. 

Oh  the  1th  Aug.  11U4  a  Hungarian  merchant  ship 
arrived  at  a  port  in  New  South  Wales.  On  the 
12th  Avg.  war  uus  dtclared  between  Or  tat  Britain 
and  Austro- Hungary.  On  the  following  day  the 
*hip  was  seized  as  prize,  her  papers  and  charts 
being  taken  from  her,  and  a  detention  notice 
served  on  her  master.  On  the  15th  Avg.  a  pro- 
clamation was  made  by  the  Govt  r  nor -(,'eneral  of 
Australia  granting  enemy  ships  days  of  grace  in 
which  to  depart.  A  watchman  was  put  on  board 
by  the  anthrvities.  The  days  of  grace  expired  <m 
the 'find  Aug.  The  master  wait  not  informed  by 
the  proclamation  or  otherwise  that  upon  his  apply 
ing  for  a  pass  the  ship  wouhl  be  put  in  a  position 
to  depart. 

Held,  that  as  the  terms  of  the  proclamation  did  not 
clearly  show  that,  notwithstanding  the  seizure  of 
the  ship,  the  vessel  wouLl  he  allowed  to  depart 
during  the  days  of  grace,  the  vessel  had  been  unable 
to  leave  by  circumstances  beyond  its  control  (force 
majeure)  during  the  days  of  grace  within  the 
meaning  of  art.  2  of  the  Six  th  Hague  Contention, 
therefore  not  liable  to  be  condemned  as 
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Appeal  by  the  Crown  against  a  judgment  of  the 
Supreme  Court  of  New  Sooth  Wales  (in  Prise) 
dated  the  17th  Deo.  1917. 

The  motion  by  the  Crown  was  for  an  order  for 
the  condemnation  of  the  steamship  Turul,  a 
Hungarian  ship,  which  was  in  Sydney  Harbour  on 
the  outbreak  of  war  between  Great  Britain  and 
Austro- Hungary. 

The  facts  appear  from  the  considered  judgment 
of  their  Lordships. 

Sir  Erne$t  Pollock  (8.  Q.)  and  Dr.  Pearr* 
Higgins  for  the  appellant. 

Sir  Erie  Richards,  K.C.  and  W.  Van  Breda  for 
the  respondents  (the  owners). 

The  judgment  of  the  board  was  delivered  by 

lx>rd  Summer.— In  this  case  His  Majesty's 
Procurator- Genera  I  moved  the  court  below — the 
Supreme  Court  of  New  South  Wales  (in  Prize)— 
for  a  decree  condemning  the  Hungarian  ship 
Turul,  and  that  motion  was  refused.  The  Crown 
now  appeals. 

The  Turul  arrived  at  Port  Jackson  with  cargo 
for  Sydney  and  Newcastle  on  the  7th  Aug.  1914. 
War  was  declared  by  His  Majesty  upon  the 
Austro-Hungarian  Kmpire  on  the  l'Jth  Aug.  and 
the  Turul  was  sei/.sd  in  prir.s  on  the  13th.  Her 
ship's  papers  were  taken  away,  and  Bhe  was  also 
deprived  of  her  charts.  On  the  15th  a  proclama- 
tion was  issued  in  order  to  fix  those  days  of 
grace  which  are  declared  by  art  1  of  the  Sixth 
Hague  Convention  to  be  desirable,  and  by  the 
terms  of  that  proclamation,  the  paragraphs  of  it 
which  are  now  material  came  into  effect  if  and 
when  one  of  the  Ministers  of  State  was  satisfied 
of  certain  matters,  and  had  taken  certain  steps, 
of  which  publication  in  the  Commonwealth 
Gazette  was  one.  Though  there  is  no  evidence 
upon  the  subject,  the  whole  case  has  proceeded 
upon  the  assumption  that  the  Minister  was  duly 
satisfied  and  that  those  formal  steps  were  taken, 
and  that  thereupon  the  articles  in  question 
came  into  full  force  and  effect,  and  their 
Lordships  think  it  unnecessary  to  pursue  this 
point. 

By  the  terms  of  the  proclamation,  from  and 
after  its  publication  "  no  enemy  merchant  ship 
shall  be  allowed  to  depart,  except  in  accordance 
with  the  provisions  of  this  order."  Then,  arts.  3 
to  8  naving  oome  into  force,  art  3  says  that : 
"  Subject  to  the  provisions  of  this  order  enemy 
merchant  ships  which— (i.)  At  the  date  of  the 
outbreak  of  hostilities  were  in  any  port  in  which 
this  ordor  applies,  .  .  .  shall  be  allowed  up 
to  midnight  on  Saturday,  the  22nd  day  of  August 
1914,  for  loading  or  unloading  their  cargoes  and 
for  departing  from  such  port."  As  a  matter  of 
fact  the  Turul  was  allowed  to  discharge,  and 
when  her  discharge  finished,  which  was  on  the 
20th  Aug..  she  wan  directed  to  be  moved  to 
another  part  of  the  harbour,  and  there  a  watch- 
man was  put  on  board  either  on  behalf  of  the 
marshal  of  the  Prize  Court  or  on  behalf  of  the 
customs  officers  who  had  seized  the  ship ;  it 
appears  to  be  immaterial  to  decide  wbioh  was  the 
case. 

On  the  22nd  Aug.  at  midnight  the  days  of 
grace  expired.  Now  the  question  is  whether  this 
ship  "  Par  suite  de  circonstances  de  force  ma  jeure, 
n'aurait  pu  quitter  le  port  ennemi  pendant  le 
di'lai  vis4  a  l'article  precedent  **  within  the  terms 
of  art.  2  of  the  convention.   If  that  was  so  then 
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■be  ooald  not  be  confiscated,  and  the  order  made 
by  tbeooart  below  was  right.  It  ia  olear  that  the 
vesael  could  not  leave  the  enemy  port  within 
the  period  contemplated  in  the  preceding  article 
unless,  among  other  things,  her  ship's  papers  and 
oharU  were  returned  to  her,  and  the  watchman 
was  removed.  Acta  bad  been  done  in  exeroiae  of 
the  belligerent  righte  of  the  Crown,  whioh  in 
themselves  perforce  detained  the  vessel  and  which 
the  vessel  in  herself  was  powerless  to  undo,  and 
the  only  ground  upon  which  it  can  be  eaid  that 
sho  was  not  subject  to  force  majeure  during  the 
period  down  to  midnight  of  the  22nd  Aug.  ia  that 
the  authoritiee  had  decided,  and  by  virtue  of  the 
Proclamation  had  made  known  their  decision, 
that  theae  acts  would  be  undone  at  the  request  of 
the  captain  of  the  veaael  if  he  choee  to  avail 
himself  of  the  opportunity  given  by  the  proclama- 
tion, and  to  assert  the  conventional  righte  secured 
by  the  Hague  Convention. 

The  view  their  Lordahipa  take  of  the  proclama- 
tion ia  that  the  terma  of  it  did  not  constitute  an 
intimation  to  the  captain  that  upon  hia  choosing 
to  uvail  himself  of  the  days  of  grace,  to 
apply  for  a  pass,  and  to  intimate  what  hia 
port  of  destination  waa,  bo  that  its  name  might 
if  approved  be  inserted  in  the  paaa,  he  would 
then  without  difficulty,  and  without  riak  of  refusal, 
have  hia  charte  and  hia  ahip'a  papers  returned 
to  him,  and  have  the  watchman  withdrawn, 
so  that  he  would  be  free  to  leave  by  mid- 
night of  the  22nd.  It  ia  to  be  remembered  that 
a  proclamation  of  this  kind  may  operate  in 
favour  of  the  belligerent  who  publishes  it,  since  it 
may  be  used  to  diminish,  by  limiting  them,  the 
advantages  which  the  convention  waa  intended  to 
secure  to  the  enemy  ship,  for  by  its  publication 
the  belligerent  power  defined  the  number  of  the 
dajs  of  grace — "  cYlai  de  faveur  uufusant "— and 
determines  also  some  at  any  rate  of  the  terms 
upon  which  the  exercise  of  the  privilege  ia  to  be 
enjoyed.  Their  Lordahipa  think  that  the 
language  in  which  the  Crown  exercisee  the  right 
of  defining  this  period  of  grace  within  the  article 
ought  to  be  explicit  and  unambiguous,  and  explicit 
and  unambiguous  with  reference  to  the  party, 
whose  opportunity  of  availing  himself  of  the 
benefits  of  the  convention  ia  to  be  affected  by  the 
operation  of  the  proclimation  upon  hia  particular 
case.  It  would  ill- became  a  sovereign  Power,  and 
would  ill-become  a  Court  of  Prize  adjudicating 
upon  the  rights  of  others  as  against  the  officers 
of  that  sovereign  Power,  to  seek  to  give  effect  to 
a  proclamation  which  was  less  than  clear,  in  order 
to  curtail  the  advantages  which  the  convention 
was  intended  to  secure  to  a  ship  whioh  fiuda  itaelf 
in  its  enemy'a  port.  There  was,  in  their  Lord- 
ships' view,  nothing  that  sufficiently  stated  to  the 
peraons  interested  in  this  ship  that  the  seizure, 
the  removal  of  the  papers  and  the  charts,  and  the 
custody  given  to  the  watchman,  were  all  matters 
which  were  intended  to  be  covered  by  the  general 
terma  employed  in  the  proclamation,  and  that 
this  ahip,  in  apite  of  these  particular  cin-ani- 
stanoes,  would  be  allowed  to  depart  within  the 
limited  time  merely  by  virtue  of  the  general 
terma  of  the  proclamation.  If  the  captain  of  the 
vessel  had  had  the  opportunity  of  departing  and 
bad  for  reasons  of  hia  own  decided  not  to  avail 
himself  of  it,  as,  for  example,  because  he'  could 
not  sail  without  coals  and  could  gel  no  money  to 
procure  them,  or  that  he  wai  not  ■nfficiently 


confident  that  a  British  passport  would  protect 
him  from  capture  by  veaaela  belonging  to  His 
Majesty's  Allies,  then  it  has  been  settled  that  in 
such  a  case  it  ia  his  own  choice — it  may  be  also 
his  own  miaf ortune— that  detains  him  in  the  port, 
but  the  ahip  is  liable  to  be  confiscated,  because  it 
cannot  be  truly  said  that  force  majeure  is  what 
has  prevented  hia  taking  advantage  of  the 
opportunity.  There  waa  some  evidence  upon 
which  such  a  finding  might  have  been  arrived  at, 
but  the  learned  judge  in  the  court  below  did  not 
act  upon  that  evidence,  and  their  Lordahipa  do 
not  see  their  way  to  any  finding  of  fact  at  which 
he  did  not  arrive.  They  therefore  think  thai  he 
rightly  refused  to  confiscate  the  veaael. 

As  to  the  other  point,  that  the  matter  was 
already  decided  by  the  decree  dated  the  22nd 
Nov.  1914,  their  Lordahipa  think  that  it  ia 
unneceasary  to  express  any  opinion,  sinoe,  what- 
ever the  intention  of  that  decree  may  have  been, 
the  result  would  only  be  to  arrive  at  the  same 
conclusion,  namely,  that  the  appeal  fails. 

Their  Lordships  will  therefore  humbly  advise 
Mia  Majesty  that  this  appeal  should  be  dismissed 
with  coBts. 

Solicitors     for     the    appellant,  Treasury 

Solicitor. 

Solicitor  for  the  respondents,  William  A. 
Crump  and  Son. 


Jan.  17,  20,  21,  and  March  3, 1919. 

(Present:  The  Bight  Hons.  Lords  Somner, 
Pakmook.  Wrbnbdry,  Stbrndalr,  and  Sir 
Arthur  Channell.) 

The  Run.  (a) 

APPEAL    FROM   THR    ADMIRALTY    DIVISION  (lit 
PRIZE),  ENQLAND. 

Prie— Conditional  contraband  -Named  consignees 
—  Transhipment  of  cargo  to  neutral  vessel— 
Ultimate  enemy  destination  —  Declaration  of 
London  Order  in  Council  (No.  2),  Oct.  29,  19H, 
clauit  1  (3). 

There  being  evidence  on  which  it  could  be  inferred 
that  the  conditional  contraband  {foodstuffs)  shipped 
to  consign' ee  at  a  neutral  port  were  in  fact 
intended  for  the  supply  of  the  enemy  and  that  the 
consignees  named  in  the  bill  of  lading  were  mere 
instruments  for  the  carrging  out  of  thai  purpose : 

Held,  that  the  goods  on  that  ground  alone  were  UabU 
to  seizure  ae  good  and  lawful  prize. 

Rule  laid  down  in  The  Louisiana  (14  Asp.  Mar. 
Law  Cst.  233;  118  L.  T.  Rep.  274  ;  (1918)  A.  C 
461)  applied. 

Judgment  of  the  Prize  Court  (117  L.  T.  Rep.  347; 
(1917)  P.  145)  afirmel 

Appeal  by  the  claimants  from  a  decision  of 
Evans,  P.  of  the  Admiralty  Division  (in  Pms}, 
reported  117  L.  T.  Rep.  347  ;  (1917)  P.  145. 

By  the  decision  appealed  from  it  waa  held  that 
the  goods  were  contraband  at  the  time  of  seizure ; 
that  tbey  were  not  protected  by  the  provision* 
of  the  Declaration  of  London  Order  in  Council 
(No.  2)  1914;  that  art.  43  of  the  Declaration  of 
London  did  not  apuly  so  as  to  entitle  the 
claimant!  to  compensation  .  that  the  claimants 
were  not  the  real  owners  of  the  goods,  which 
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were  in  reality  destined  for  Germany!;  and  there- 
fore the  goods  were  good  and  lawful  prize. 

R.  A:  Wright,  K.C.  and  Le  Querns  for  the 
appellants. 

Sir  Gordon  Heuxxrt  (A.-G.),  Sir  Erneit  Pollock 
18.-G.),  Braruon,  and  H.  H.  Joy  (for  Harold 
Murphy,  serving  with  His  Majesty's  forces)  for  the 
Grown. 

The  considered  judgment  of  tbe  board  was 
delivered  by 

Lord  Pahmoob. — The  appellants  claim  as 
owners  of  part  cargo  ex  steamship  Bijn.  Their 
claim  has  been  disallowed  in  the  Prize  Court,  and 
tbe  goods  have  been  condemned  as  conditional 
contraband  on  the  ground  that  they  were  owned 
by  enemies  at  the  date  of  seizure  and  that  they 
were  destined  for  an  enemy  basis  of  supply.  The 
goods  consisted  of  15,555  bags  of  cocoa  beans 
shipped  between  the  27th  May  and  the  17th  June 

1914,  before  the  outbreak  of  war,  on  the  German 
steamship  Asruan  by  a  South  American  firm 
called  the  Associacion  de  Agrioultores  del 
Ecuador.  The  Annan  was  proceeding  on  her 
voyage  when  the  war  broke  out,  and  then  put 
into  Las  Pal  mas,  remaining  there  fer  several 
months  with  her  cargo  on  board.  No  bills 
of  lading,  or  shipping  documents  of  any  kind, 
were  produced  to  shew  in  whom  the  property  in 
tbe  goods  was  vested  at  the  time  when  the  Astucn 
took  refuge  at  Las  Palmas,  and  further  there  was 
no  evidence  that  the  South  American  firm  at  any 
time  took  any  measure  to  obtain  the  release  of 
tiio  goods  held  up  in  the  A*»uan  or  any  other 
action  indicating  that  they  had  any  interest  in 
relation  thereto.  It  is  obviously  a  matter  of 
crucial  importance  to  the  appellants  to  be  able  to 
prove  that  the  goods,  at  the  date  of  the  suggested 
sale  to  them,  were  the  property  of  tbe  South 
American  firm.  There  should  be  no  difficulty 
either  in  obtaining  tbe  necessary  documents  or, 
in  the  event  of  their  loss,  giving  evidence  of  their 
contents,  and  tbe  failure  to  produce  any  such 
evidence  constitutes  an  element  of  grave  sus- 
picion. 

The  appellants  are  a  firm  of  Dutch  merchants 
carrying  on  business  in  Holland.  The  particular 
business,  with  which  the  appeal  is  concerned,  was 
introduced  to  them  by  aHambargmerchantnamed 
George  Gtto  Embden.  The  terms  as  originally 
proposed  are  contained  in  a  letter  of  the  13th  Jan. 

1915,  written  from  Hamburg  by  Embden  to  the 
appellants.  In  this  letter  it  is  stated  that  the 
goods  could  probably  be  purchased  "from  the 
owners  here.  There  is  no  suggestion  that  the 
goods  arb  the  property  of  a  neutral  firm  in  South 
America.  It  was  suggested  in  argument  on 
behalf  of  the  appellants  that  the  words  "  from  the 
owners  here "  should  be  read  "  here  from  the 
owners,"  but  there  is  no  reason  to  justify  this 
transposition,  and  the  words  as  they  stand 
appear  to  accurately  denote  tbe  true  nature  of 
the  transaction.  [His  Lordship  referred  to 
the  correspondence  and  to  the  evidence,  and 
continued :] 

The  appellants  chartered  the  steamship  Bijn  at 
Amsterdam  on  the  27th  Jan.  1915,  and  intended 
that  the  cargo  should  be  consigned  to  the  Nether • 
land  O  versea  Trust.  Tt  was,  however,  not  practic- 
able to  carry  out  this  intention.  The  Netherland 
Oversea  Trust  would  not  accept  tbe  consignment 
to  them  of  the  cocoa,  for  the  reason  that  the 
Vol.  XIV.,  N  S. 


British  Government,  at  that  date,  were  not 
treating  cocoa  beans  as  included  in  the  definition 
of  foodstuffs  delated  to  be  contraband.  Accord- 
ingly by  a  supplementary  agreement  between  the 
appellants  and  the  shipowner,  dated  the  9th  Feb. 
1915,  it  was  agreed  that  if  cocoa  beans  should  be 
declared  contraband,  the  bills  of  lading  Bhould  be 
transferred  to  the  Netherland  Oversea  TruBt. 
The  Rijn  duly  proceeded  to  Las  Palmas,  loaded 
the  cocoa  beans,  and  sailed  on  the  23rd  March 
1915  to  Amsterdam,  with  instructions  to  call  at 
the  Hook  of  Holland  for  orders  in  case  it  was 
decided  to  send  her  to  Rotterdam.  The  ship  was 
seized  on  the  6th  April  1915  and  the  goods  con- 
demned as  contraband  on  the  6th  June  1917. 

Various  questions  were  raised  before  their 
Lordships  on  the  hearing  of  the  appeal  It  was 
argued  that  at  the  material  dates  the  cocoa 
beans  were  not  contraband,  or  alternatively 
that  they  only  became  contraband  under  such 
circumstances  as  to  entitle  the  appellants  to 
compensation  as  provided  in  art.  43  of  the 
Declaration  of  London,  and  further  that  they 
were  protected  by  the  Order  in  Council  of  the 
29th  Oct  1914,  being  consigned  to  a  named 
consignee  at  a  neutral  port.  These  questions 
however,  do  not  arise  for  determination  unless 
the  appellants  can  show  that  the  goods  were  their 
property  at  the  time  of  seizure.  On  this  point 
the  learned  President  has  found:  (1)  That  the 
claimants  have  failed  to  establish  that  the  pro- 
perty of  the  goods  ever  became  vested  in  them. 
(2)  That  if  the  property  bad  become  vested  in 
them  they  acted  in  the  whole  transaction  merely 
as  instruments  for  Embden,  and  subject  to  his 
directions,  for  the  purpose  of  getting  the  goodB 
through  to  Germany.  (3)  That  the  appellants 
acted  in  concert  with  Embden  in  an  attempt  to 


get  the  goods  to  Hamburg  by  pretending  that 
they  were  neutral  purchasers  on  their  own 
account. 

The  case  for  the  appellants,  so  far  as  it  relates 
to  the  ownership  of  the  goods,  was  that  the 
goods,  up  to  the  date  of  the  alleged  sale  to  them 
through  tbe  agency  of  the  three  German  firms, 
remained  the  property  of  the  neutral  shippers. 
If  the  original  transaction,  at  the  date  of  the 
shipment  of  tbe  goods,  was  such  that  the  goods 
were  consigned  by  the  Bteamship  Assuan  tor  sale 
in  Germany,  this  would  have  appeared  on  the 
shipping  documents,  or,  if  the  documents  had 
been  lost,  by  proof  of  their  contents.  No  such 
proof  was  suggested  or  tendered,  although  no 
difficulty  would  have  been  involved  in  its  produc- 
tion, and  the  first  reference  to  ownership  is  con- 
tained in  the  letter  of  Embden,  in  which  he  refers 
to  "  the  owners  here,"  that  is  to  say,  the  owners 
in  Hamburg.  All  the  surrounding  factors  point 
in  the  same  direction.  There  is  no  evidence  that 
the  nentral  shippers  took  any  interest  in  the 
goods  after  their  shipment  in  May  1914,  or  that 
any  communication  was  addressed  to  or  received 
from  the  neutral  shippers  in  reference  to  the 
alleged  Bale  of  the  goods  to  the  appellants,  or  as 
to  the  conditions  or  terms  on  which  payment 
should  be  made,  or  that  any  payment  was  ever 
made  to  them.  In  fact,  after  the  arrival  of  the 
Assuan  for  refuge  at  Las  Palmas  there  is  a  com- 
plete silence  as  to  any  dealing  with  the  goods 
until  the  communication  made  by  Embden  to  the 
appellants  in  Jan.  1915.  Having  regard  to  these 
facts  their  Lordships  agree  with  the  finding 
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of  the  learned  President,  end  ere  unable  to 
EMume,  or  find,  in  favour  of  the  appellants  that 
the  property  in  the  Roods  remained  in  the  neutral 
shippers  tip  to  the  time  of  the  alleged  sale  and 
transhipment,  or  that  the  appellants  ever  had 
transferred  to  them  the  ownership  of  the  goods. 
Their  Lordships  are  further  of  opinion  that  the 
extracts  from  the  ledger  of  the  appellants  are  not 
satisfactory  evidence  that  the  appellant*  in  fact 
ever  made  any  payment  in  respect  of  the  goods 
either  to  Embden,  the  German  agent*,  or  any 
other  body. 

There  is,  however,  a  further  element  whiob, 
apart  from  the  considerations  already  stated, 
throws  a  doubt  on  the  whole  case  set  op  by  the 
appellants,  and  whioh  makes  it  impossible  for 
their  Lordships  to  dissent  from  the  second  and 
third  findings  of  the  learned  President  set  out 
above.  In  the  course  of  the  proceedings  a  letter 
was  discovered  marked  "private"  and  written 
on  the  6th  April  1915  from  Embden  to  the 
appellants. 

It  is  not  necessary  to  make  any  further  com- 
ment on  this  letter  and  the  explanation  offered 
on  behalf  of  the    annellanta  than  that  such  a 

*»amm  m     ^rm,        wm  w        WWII  *#■  ■■■  Bhl  *  am       V  am  MM       vamama*      am  mwm  mm 

letter  is  only  consistent  with  the  position  of  the 
appellants  being  such  that  they  were  acting 
merely  as  instruments  of  Embden,  and  subject 
to  his  directions,  and  that  the  appellants  in  con- 
ceit with  Embden  were  concerned  in  an  attempt 
to  get  the  goods  through  to  Germany,  and  that 
they  were  not  neutral  purchasers  on  their  own 
account. 

Their  Lordships  are  therefore  of  opinion  that 
the  appeal  should  be  dismissed  with  costs,  and 
they  will  humbly  advise  His  Ms  jeety  accordingly. 
^Solicitors  for  the  appellants,   BotttrM  and 

Solicitor  for  the  Crown,  Trea$ury  Solicitor. 


Sitprtnu  Court  of  guoitatort. 


COURT  OF  APPEAL. 

March  13,  H,  and  17, 1919. 
(Before  Bankis,  Warrington,  and 
Duke,  L.JJ.) 
Aktiesblskabbt  Olivehank  r.  Dansk 

SVOVLSTEB  PABEIK.  (o) 
APPEAL  FBOM  THE  KING  S  BENCH  DIVISION. 

Bill  of  tiding — Option  to  select  one  of  certain  named 
ports  04  port  of  discharge — Ship  ordered  by  con- 
signee to  impossible  port — Impossibility  known  to 
consignee — Liability  for  freight. 

A  cargo  cf  nitrate  was  sold  to  the  deftndants.  and  it 
was  loaded  on  board  the  plaintiffs'  ship  S.  The 
bill  of  lading,  indorsed  to  the  defendants,  described 
the  ship  as  bound  for  certain  named  ports  in  the 
United  Kingdom  "for  orders,"  and  did  not 
mention  any  port  of  destination.  It  contained  the 
clause,  M  Payment  of  freight  and  all  other  conditions 
as  per  charter  -party.  The  charter-party  provided 
that  the  port  of  discharge  might  be  "  any  safe  port 
in  the  United  Kingdom,  excluding  Manchester 

)  Bmorud  t>r  T  W.  MOS0AH  see  IfWAES  J.  M.  Outrun. 


Canal "  and  certain  named  ports  in  Denmark, 
including  AaHorg.  On  arrival  of  the  skip  in  the 
United  Kingdom  eke  received  orders  from  Ae 
defendants,  tie  consignees,  to  proceed  to  AaJborg. 
At  that  time  it  teas  impossible  to  take  a  cargo  of 
nitrate  to  that  port,  owing  to  the  fact  that  the  British 
authorities  had  prohibited  anv  further  importation 
of  nitrate  into  Denmark  for  that  year.  This  was 
known  to  the  defendants.  The  master  accordingly 
refused  to  accept  the  order,  and  discharged  the  cargo 

%  y%  O  T\  £        e^^s5  \^mm\flflfc&tm\  ^JQ^f^S  t  fa  s^Jw^   ti^^wa^i^^s^  ^k ^  ^e^^^^s^OJH* 

Bailhache,  J.  held  that  in  the  circumstances  the 
nomination  of  AaJborg  as  the  port  of  discharge 
when  it  was  known  to  the  defendants  that  the  ship 
could  not  proceed  there  owing  to  the  restriction  on 

to  Denmark  was  no  exercise  of  the  option  at  all 
It  was  a  mere  nugatory  nomination  which  could 
not  be  acted  upon.  It  was  the  duty  of  the  defen- 
dant^ on  the  arrival  of  the  ship  in  the  United 
Kingdom,  to  give  her  orders,  within  the  limits  of 
the  parte  mentioned  in  the  charter-party,  to  go  to 
some  port  to  which  she  could  proceed  withirn  a 
reasonable  time.  The  defendants  ought  to  have 
selected  some  port  in  the  United  Kingdom,  and 
the  plaintiffs  were  therefore  entitled  to  succeed  in 
their  claim  for  freight,  <t-c 

Htm  of  llSifg  ttoJ  ^de^dlnulhoZu'c^d^  the 
ship  to  proceed  to  a  possible  port,  and  thereby  give 
the  plaintiffs  an  opportunity  of  earning  freight,  and 
that  as  the  defendants  had  failed  to  name  a  possible 
port,  the  plaintiffs  were  entitled  to  discharge  the 
cargo  ichere  they  did,  and  to  be  paid  freight. 

Judgment  of  Bailhache,  J.  (infra ;  (1919)  1  K.  B.  388) 
affirmed. 

Action  in  the  Commercial  lost. 

The  plaintiffs,  who  were  Norwegian  shipowners, 
claimed  from  the  defendants,  wbo  were  Danish 
importers,  freight  and  damages  for  detention  or 
deronrrage. 

Messrs.  Andrew  Weir  and  Co.  sold  a  cargo  of 
nitrate  of  soda  to  the  defendants,  and  they 
chartered  the  plaintiffs'  steamship,  Sptingbtnk, 
by  a  charter-party  dated  the  24th  J  one  1915,  snd 
loaded  the  oargo  on  it  in  Jan.  1916,  at  Galeta 
Goloeo.  in  Chili.  The  bill  of  lading,  dated  the 
18th  Jan.  1916.  described  the  vessel  as  M  bound  for 
ueenstown,  Falmouth,  or  Plymouth  for  orders.*' 
o  port  of  destination  was  mentioned  in  it.  It 
contained  the  clause  i  " Payment  of  freight  and 
all  other  conditions  as  per  o barter- party." 

The  charter-party  provided  that  the  steamship, 
having  loaded  her  cargo,  "as  "to  proceed  to 
Qaeenstown,  Falmouth,  or  Plymouth  for  orders 
to  discharge  at  a  safe  port  in  the  United  King- 
dom (excluding  Manchester  Canal)  .  .  .  and 
there  deliver  the  same  on  being  paid  freight  at 
the  rate  of  60j.  if  discharged  at  a  safe  port  in  the 
United  Kingdom  after  c  illing  for  orders,  or  65*. 
if  discharged  at  Aarhus,  Aalborg,  Elsinore,  or 
Copenhagen." 

The  bill  of  lading  was  indorsed  to  the 
defendants.  The  ship  sailed  on  the  18th  Jan.  and 
arrived  at  Falmouth  on  tbe  7th  May  1916  and  on 
the  10th  May  she  received  orders  from  the 
defendants  to  proceed  to  Aalborg  in  Denmark. 
At  that  time  it  was  impossible  to  take  a  oargo  of 
nitrate  to  that  port,  owing  to  the  fact  that  the 
British  authorities  had  resolved  not  to  allow 
nitrate  in  excess  of  33,000  tons  to  be  shipped  to 
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Denmark  in  any  one  jear ;  and  as  the  nitrate  of 
•oda  already  Bent  to  Denmark  for  the  year  1916 
exceeded  33,000  tons,  the  Springbank  was  nnable 
to  get  permission  to  proceed  to  the  port  ordered 
during  that  year.  The  defendants  knew  that  the 
port  to  whioh  tbey  ordered  the  steamship  was  one 
at  whioh  it  was  impossible  to  discharge  the 
cargo. 

The  master  refused  to  accept  the  order,  and 
proceeded  to  Plymouth,  whioh  was  a  nitrate 
discharging  port,  and  there  discharged  the  cargo 
in  July. 

B.  A  Wright,  K.C.  and  Le  Q*etn*  for  the 
plaintiffs. — When  a  chartered  ship  arrived  at  a 
port  for  orders,  the  consignee  of  the  cargo  must 
give  effective  orders  within  the  limits  of  the  ports 
mentioned  in  the  charter-party  to  go  to  some  port 
to  whioh  she  could  proceed  within  a  reasonable 
time.  See 

Dahl  *.  N<Uvu,  4  Asp.  Ms*.  J*w  Cat.  172,  302 .  44 
L.  T.  Bsp.  381  ;  1-  Key.  6  App.  Cas.  38  ; 

Oydcn  v.  Graham,  3  L.  T.  KV.  306;  1  B.  &  S. 
773. 

The  plaintiffs  are  entitled  to  freight  and  to 
damages  for  detention. 

Leek,  K.C  and  A.  Neiison  for  the  defendants. — 
Freight  is  only  payable  on  the  performance  of  the 
contract,  or  it  some  new  arrangement  ham  been 
entered  into.  Here  the  defendants  hare  not 
delivered  the  cargo  at  the  port  named.  They  are 
therefore  not  entitled  to  freight  See 

Sr.  Enoch  Shipping  Company  v.  Photphate  Mining 
Company,  (1916)  2  K.  B.  624. 

B.  A.  Wright,  KC.  replied. 

Bailhachb,  J.— This  notion  is  brought  by 
Norwegian  shipowners  and  Dutch  importers,  and 
the  plaintiffs  claim  freight  and  damages  for 
detention  or  demurrage.  Messrs.  Andrew  Weir 
and  Go.  sold  a  cargo  of  nitrate  to  the  defendants, 
and  it  was  loaded  on  board  the  plaintiffs'  ship 
Springbank.  The  bill  of  lading,  which  was  dated 
the  18th  Jan.  11)16,  described  the  vessel  as  "  bound 
for  Queenstown,  Falmouth,  or  Plymouth  for 
orders,"  and  did  not  mention  any  port  of  destina- 
tion. The  bill  of  lading  oontained  the  clause 
"  Payment  of  freight  and  all  other  oonditionB  as 
per  charter-party,"  snd  therefore  the  charter- 
party  must  be  looked  at  to  see  what  the  possible 
ports  of  destination  were.  The  obarter-party  was 
dated  the  24th  June  1915,  and  it  provided  that 
the  port  of  discharge  might  be  "any  safe  port  in 
the  United  Kingdom,  excluding  Manchester 
Canal  "and  certain  named  ports  in  Denmark, 
including  Aalborg.  The  Springbank  sailed  on  the 
18th  Jan.  1916,  and  arrived  at  Falmouth  for 
orders  on  the  8th  May.  She  received  orders  to 
proceed  to  Aalborg.  At  that  time  it  was  impos- 
sible to  take  a  cargo  of  nitrate  to  that  port 
because  the  British  authorities  had  decided 
not  to  allow  nitrate  in  excess  of  33.000 
tons  in  any  one  year  to  be  shipped  to 
Denmark.  The  nitrate  already  sent  to  Denmark 
for  the  year  1916  exceeded  that  amount,  conse- 
quently the  Springbank  oould  not  get  permission 
to  proceed  to  the  port  ordered,  during  that  year. 
The  maater  aooordingly  refused  to  accept  the 
order  and  proceeded  to  Plymouth,  where  her 
discharged  in  July  of  that  year.  The 
at  the  time  they  tendered  the  orders 


for  Aalborg  knew  quite  well  that  it  was  impossible 
for  the  Springbank  to  proceed  to  Aalborg  or  to 
any  other  Danish  port. 

The  charter-party  gave  them  the  option  of 
declaring  Aalborg  as  the  port  of  discharge,  but 
the  queetion  is  whether,  knowing  that  Aalborg 
wae  in  the  circumstances  an  impossible  port,  they 
were  entitled  to  nsme  it  as  the  port  of  discharge. 
The  question  is  almost  bsre  of  direct  authority. 
There  are,  however,  two  oaaee  whioh  were  cited  to 
me.  snd  to  which  I  with  to  refer.  One  is  Ogdmx 
▼.  Graham  (5  L.  T.  Rep.  396,  397 ;  1  B.  A  8.  773;. 
In  thtt  case  a  ship  was  chartered  to  proceed  "  to 
a  safe  port  in  Chile."  There  was  a  prohibition  by 
the  Chilian  Government  against  ships  entering 
a  certain  port  in  Chile,  and  subsequently  to  the 
date  of  the  prohibition  the  charterers  named  that 
port. 

Blackburn,  J.  said:  "In  the  absence  of  all 
authority  beating  on  the  matter,  I  am  of  opinion 
that  under  the  terms  of  a  charter  party  like  the 
present  the  cbaiteter  is  bound  to  name  a  place 
which  at  the  time  he  names  it  is  one  into  which 
a  ship  can  get :  snd  that  although  the  ship  can 
physically  get  into  it,  as  far  as  navigation  and 
what  may  be  called  the  natural  incidents  are  con- 
cerned, yet  if  tbst  would  be  at  the  certain  risk  of 
confiscation,  then  the  place  is  not  a  safe  port." 
So  far,  that  does  not  assist  us  muoh  on  this 
matter.  Bat  then  the  judge  goes  on  to  say  :  "If 
at  the  time  the  place  had  been  named  the  port 
had  been  open,  or  if  that  particular  port  had  been 
mentioned  in  the  contract  itself,  and  the  port 
had  been  found  closed  before  the  ship  could  enter, 
then  the  shipowners  would  hare  been  saved  from 
being  obliged  to  go  in  by  the  clause  of  exception 
as  to  the  restraint  of  princes  and  rulers ;  but  he 
would  have  bad  no  right  of  action  against  the 
charterer  for  being  prevented  from  earning  the 
freight  whioh  he  oould  not  earn. 

By  the  words  "  it  that  particular  port  bad  been 
mentioned  in  the  contract  "I  understand  Black* 
burn,  J.  to  hare  meant  "  that  particular  port  and 
no  other,"  and  to  have  suggested  that  if  the 
charterer  bad  an  option  to  order  the  ship  to 
another  port  to  whioh  the  prohibition  did  not 
apply,  and  did  not  avail  himself  of  that  option, 
he  would  not  be  relieved  from  his  obligation  to 
pay  the  freight. 

The  other  case  to  which  I  wish  to  refer  is 
Thartit  Sulphur  and  Copper  Company  ▼.  Moral 
Brother*  and  Co.  (7  Asp.  Mar.  Law  Oas.  106 , 
65  L,  T.  Ken.  669, 661 ;  (1891)  2  Q.  B.  647,  652). 
There  the  ship  was  to  proceed  to  "  any  safe  berth 
as  ordered  on  arrival  in  dock  at  Garston." 
Bowen,  L.J.,  when  dealing  with  the  option  to 
nominate  a  berth,  said:  "Then  we  are  told 
that  an  option  was  given  to  the  charterer,  and 


that  it  wae  not  properly  exercised  unless  a 
berth  was  chosen  whioh  was  empty.  But  I  think 
there  wae  a  confusion  in  this  argument  also.  The 
option  is  given  for  the  benefit  of  the  person  who 
has  to  exercise  it.  He  is  bound  to  exercise  it  in 
a  reasonable  time,  but  he  is  not  bound  in  exer- 
cising it  to  oonsider  the  benefit  or  otherwise  of 
the  other  party.  The  option  is  to  ohooee  a  port 
or  berth  or  dock  that  is  one  that  is  reasonably  fit 
for  the  purpose  of  delivery.  It  will  not  do,  for 
instance,  to  choose  a  dock  the  entrance  to  which 
is  blocked — that  would  be  practically  no  exercise 
at  all  of  the  option,  and  I  think  this  is  what 
Lord  Blackburn  meant  in  Dahl  v.  NtUon  (tup.) 
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and  followa  from  the  oases  he  there  cited  of 
Ogden  v.  Graham  (tup.)  and  8amuel  v.  Royal 
Exchange  Atturance  Company  (1828, 8  B.  &  0. 119). 
To  limit  the  option  of  the  charterer  by  saying 
that,  in  the  choice  of  a  berth,  he  ie  to  consider 
the  convenience  of  the  shipowner,  is  to  deprive 
him  of  the  benefit  of  his  option.  The  moet  that 
can  be  said  is  that  the  charterer  does  not  exercise 
hie  option  at  all  onleee  he  ohooses  a  berth  that  ia 
free  or  likely  to  be  so  in  a  reasonable  time."  I 
think  the  proper  inference  from  those  judgments, 
and  certainly  the  bent  of  my  own  mind  if  there 
were  no  authority  on  the  subject  at  all,  ia  that 
under  circnmstancee  like  those  in  the  present  case 
the  nomination  of  Aalborg  aa  the  port  of 
discharge,  when  it  was  perfectly  well  known  that 
the  ship  could  not  proceed  there  because  of  the 
restrictions  on  the  carriage  of  nitrates  from  the 
United  Kingdom  to  Denmark,  was  in  truth  and 
in  fact  no  exercise  of  the  option  at  all.  It  was  a 
mere  nugatory  nomination,  and  one  which  could 
not  possibly  be  acted  upon.  I  have  oome  to  the 
conclusion  that  in  the  circumstances  existing  at 
the  time  when  the  Bpringbank  arrived  at 
Falmouth,  and  was  entitled  to  orders,  it  was  the 
duty  of  the  defendants  to  give  her  orders,  within 
the  limite  of  the  porta  mentioned  in  the  charter- 
party,  to  go  to  some  port  to  which  she  could 
proceed  within  a  reasonable  time.  What  would 
have  happened  if  there  bad  been  no  suoh  ports  it 
is  unnecessary  to  say.  But  in  this  case  there 
were  such  ports,  because  tbe  limits  of  the  charter- 
party  included  "any  safe  port  in  the  United 
Kingdom  excluding  Manchester  Canal";  there- 
fore it  was  open  to  tbe  consignees  to  nominate 
some  point  in  the  United  Kingdom,  and  that,  1 
think,  they  ought  to  have  done.  That  being  so, 
the  plaintiffs  are  entitled  to  succeed  in  respect  of 
their  claim  and  such  damages  for  detention  as 
they  can  show. 

Judgment  for  plaintiff*. 
The  defendant  appealed. 

Leek,  K.C.  and  Neilton  for  the  appellants.— 
Tbe  charter-party  gave  the  charterer  the  rigbt  to 
choose  one  of  several  named  ports  as  the  port  of 
discharge,  without  any  qualification  as  to  safety, 
and  when  tbe  holder  of  the  bill  of  lading  named 
Aalborg  aB  the  port  of  discharge,  Aalborg 
became  tbe  port  of  discharge  as  if  named  on 
the  charter-party :  (Thar$ia  Sulphur  and  Copper 
Company  v.  Morel  (tup.).  In  that  case  Bo  wen, 
L.J.  said:  "Tbe  most  that  can  be  said  is  that 
the  charterer  does  not  exercise  his  option  at 
all  unless  he  chooses  a  berth  that  is  free  or 
is  likely  to  be  so  in  a  reasonable  time."  Tbe 
words  there,  however,  were  "  at  any  safe  berth 
as  ordered."  Bowen,  L.J.  also  said:  "To  limit 
the  option  of  the  charterer  by  saying  that,  on 
the  choice  of  a  berth,  be  is  to  consider  that 
the  convenience  of  the  shipowner  is  to  deprive 
him  of  the  benefit  of  his  option."  The  charter- 
party  in  tbe  present  case  did  contemplate  Aalborg 
as  the  port  of  discharge,  and  the  bolder  of 
tbe  bill  of  lading  ought  not  to  be  deprived  of 
his  option.  The  shipowner  in  the  present  case 
was  excused  by  restraint  of  princes  from  pro- 
ceeding to  Aalborg,  but  that  aid  not  entitle  him 
to  freight ; 

Ogden  v.  Graham,  b  L.  T.  Kep.  396  ;  1  B.  A  S.  773  ; 
St.  Enoch  Shtppiii  i  Company  v.  PhoaphaU  Mining 
Company,  31  Com.  Cm.  192 ;  (1916)  2  K.  B.  634. 


The  case  of  The  Teuionia  (26  L.  T.  Rep.  48; 
L.  Bep.  4  P.  a  171)  is  distinguishable,  for  the 
ship  was  to  proceed  to  any  safe  port  within  named 
limits,  and  she  was  ordered  to  an  unaafe  port,  and 
the  bill  of  lading  holders  refused  to  name  a  safe 
port. 

B.  A.  Wright,  K.0,  and  Le  Queens,  for  the 
respondents.  —  The  appellants  ware  bound  to 
exercise  their  option  bond  fide  by  naming  a  port 
"  into  which  admittance  could  be  procured  "  : 

Dahl  v.  Nelson,  4  Asp.  Mar.  Law  Cas.  172,  392  ,  44 

L.  T.  Bep.  381 ;  6  App.  Cas.  38  ; 
Ogden  v.  QraKam  (sup.) ; 

T Karri*  Sulphur  and  Copper  Company  v.  Morel 

(««p.) ; 

Mitchell,  Cotte,  and  Co.  v.  Steel,  13  Asp.  Mar.  Law 
Cas.  197;  115  L.  T.  Rep.  606;  (1916)  2  K.  B. 
610. 

Supposing  one  of  tbe  named  ports  had  ceased  to 
exist  as  a  port,  tbe  appellants  could  not  have 
exercised  their  option  by  naming  that  port.  It  is 
immaterial  whether  the  word  "  safe  "  is  used  in 
connection  with  a  port : 

Ogden  v.  Graham  (tup.),  per  Wightmm,  J. 

As  the  appellants  refused  to  name  a  possible  port 
tbe  respondents  were  justified  in  proceeding  to 
another  named  port;  and  are  entitled  to  their 
freight: 

The  Teuionia,  1  Asp.  Mar.  Law  Cas.  32,  314;  26 
L.  T.  Bep.  48 ;  L.  Ksp.  4  P.  C.  171. 

Tbey  are  therefore  also  entitled  to  demurrage 
and  damages  for  detention  of  the  ship. 

Leek,  K.C.  replied. 

Bank  as,  L. J.— These  are  two  appeals  from 
judgments  of  Bailbacbe,  J.  [Tbe  first  appeal, 
which  concerned  the  steamship  Geytir,  is  not 
reported.] 

In  each  ease  the  action  was  brought  by 
shipowners  against  the  holders  of  a  bill  of 
lading,  claiming  either  freight  or  damages  in 
lieu  of  freight,  and  damages  for  the  detention  of 
the  vessel. 

In  the  Geytir  case  Bailhaohe,  J.  decided  in 
favour  of  tbe  shipper,  in  the  Sprmgbank  oase  he 
decided  in  ^favour  of  the  shipowner,  and  in  each 
case  tbe  defeated  party  appeals. 

The  two  cases  were  tried  together,  and  the  two 
appeals  were  argued  bofoie  us  together ;  but  it  ie 
necessary  to  deal  with  the  facts  in  each  case 
separately. 

Tbe  second  appeal  raises  a  question  of  law  of 
general  importance.  It  arises  in  this  way.  Tbe 
material  facts  are  quite  short.  Tbe  claim  was  for 
freight  or  damages  in  lieu  of  freight,  and 
damages  for  detention  in  reference  to  a  cargo 
of  nitrate  which  was  shipped  on  board  a  vessel 
called  the  Springbank.  The  charter-party  was 
dated  the  24th  June  1915.  It  is  not  quite  in  the 
same  form  as  tbe  charter-party  in  the  Geytir  case, 
but  it  provided  for  tbe  vessel  proceeding  to 
"  Queenstown,  Falmouth,  or  Plymouth  for  orders 
to  discharge  at  a  safe  port  in  tbe  United 
Kingdom  .  .  .  or  so  near  thereunto  as  she 
may  safely  get."  There  was  no  further 
reference  to  ports  included  in  that  part  of 
the  printed  form  of  the  charter-party;  bnt 
when  it  came  to  provide  for  the  ratee 
of  freight  rates  of  freight  were  provided 
not  only  for  delivery  in  ports  in  the) 
United  Kingdom,  but  for  ports  in  the  Sound 
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and  among  other  places  a  Danish  port  called 
Aalborg.  The  bill  of  lading  followed  the  charter- 
party  exactly,  and  was  in  these  terms  :  "  Shipped 
in  good  order  and  well  conditioned  ...  in 
and  upon  the  good  ship  called  Springbank  .  .  . 
now  riding  at  anchor  in  the  port  of  Oaleta 
Goloso,  and  bound  for  QueenBtown,  Falmouth,  or 
Plymouth  for  orders."  The  Teasel  arrived  at 
Falmouth  on  the  8th  May  1916,  and  then  the 
holders  of  the  bill  of  lading,  the  appellants,  gave 
orders  for  Aalborg.  The  British  Government 
refused  to  allow  the  vessel  to  proceed  to  Aalborg, 
and  the  owners  thereupon  claimed  the  right  to 
discharge  the  cargo  upon  the  ground  that  the  bill 
of  lading  holders  had  no  right  to  give  orders  to 
a  port  to  which  the  vessel  was  not  allowed  to 
proceed. 

Bailhache,  J.  decided  in  favour  of  the  ship- 
owner. He  said  that  there  was  no  authority 
in  point,  but  he  referred  to  two  cases  which  he 
said  had  a  direct  bearing  upon  the  question,  and 
which  be  considered  were  authorities  pointing  in 
the  direction  to  which  his  own  inclination  led  him 
and  which  be  thought  was  the  correct  view. 
Those  two  authorities  were  Ugdenv.  Graham  (1861, 
5|L.  T.  Rep.  396;  1  B.  &  S.  773)  and  some 
observations  in  the  judgment  of  Bowen,  L.J. 
in  Tkanit  Sulphur  and  Copper  Company 
Limited  v.  Morel  Brother*  and  Co.  (tup.).  In 
the  result,  Bailhache,  J.  put  the  matter  in 
this  way:  *'I  think  the' proper  inference  from 
those  judgments,  and  certainly  the  bent  of  my 
own  mind,  if  there  were  no  authority  on  the 
subject  at  all,  would  be  to  say  that,  under 
circumstances  like  those  which  exist  in  the 
case  of  the  Springbank,  to  nominate  Aalborg 
as  the  port  of  discbarge  when  it  was  perfectly 
well  known  she  could  not  proceed  to  Aalborg 
because  of  this  restriction  on  allowing  cargoes 
of  nitrates  to  proceed  from  the  United  King- 
dom to  Denmark  was  in  truth  and  in  fact  no 
exercise  of  the  option  at  all,  it  was  a  mero 
nugatory  nomination,  and  one  which  could  not 
possibly  be  acted  upon,  and  1  have  come  to  the 
conclusion  that  under  the  circumstances  existing 
at  the  time  when  the  Springbank  arrived  at 
Falmouth,  and  was  entitled  to  orders,  it  was  the 
duty  of  the  defendants  to  give  her  orders  within 
the  limits  of  the  ports  mentioned  in  the  chai  tar- 
party  to  go  to  some  port  to  which  she  could 
proceed  within  a  reasonable  time  at  the  time  the 
orders  were  given." 

In  that  conclusion  I  entirely  agree,  although  it 
is  possible  to  put  the  view  of  the  law  upon  which 
the  conclusion  rebta  in  different  language. 
Having  regard  to  the  form  of  the  charter  here,  a 
charter  whioh  provided,  and  bills  of  lading  which 
provided,  that  the  vessel  should  proceed  to  a  port 
in  the  United  Kingdom  for  orders,  and  then 
provided  that  orders  might  be  given  to  a  range  of 
porta,  naming  them,  whioh  included  ports  in  the 
United  Kingdom  as  well  as  ports  in  various  places 
on  the  continent,  and  provided  for  the  rate  of 
freights  whioh  should  be  paid  in  reference  to  the 
particular  port  which  wae  named  as  the  port  to 
whioh  the  vessel  should  proceed,  I  think  that 
within  the  well-known  rule  laid  down  by  Bowen, 
L.J.  in  The  Moorcock  (60  L.  T.  Rep.  654 ;  6  Asp. 
Mar.  Law  Cas.  373 ;  14  Prob.  Div.  64)  and  by 
Lord  Esher  in  Hamlyn  v.  Wood  (65  L.  T.  Rep 
286 ;  (1891)  2  K.  B.  488)  the  parties  entering  into 
auch  a  contract  must  have  intended  that,  of  the 


range  of  ports  to  which  the  vessel  might  be 
ordered,  orders  should  bo  given  to  one  which 
would  give  the  shipowner  the  opportunity  of 
earning  his  freight. 

The  law  in  reference  to  the  earning  of  freight 
is  special,  special  in  this  sense,  that  the  shipowner 
is  not  entitled  to  anything  unless  he  completes 
the  agreed  transit,  and,  having  regard  to  that  rule 
of  law,  and  to  the  conditions  existing  at  the  time 
when  this  contract  was  entered  into,  I  think  it 
must  have  been  contemplated  between  the  parties, 
and  therefore  an  implied  term  of  their  bargain, 
that  orders,  as  I  have«*aid,  should  be  given  to 
some  port  of  thoee  named  which  wonld  give  the 
opportunity  to  the  shipowner  of  earning  his 
freight,  and  I  should  prefer  to  put  my  judgment 
upon  the  ground  that  there  was  such  an  implied 
term,  and  that  it  was  a  breach  of  that  implied 
term  to  order  the  vessel  to  a  port  which,  to  the 
knowledge  of  the  persons  at  the  time  they  gave 
the  order,  it  was  impossible  for  the  vessel  to 
proceed  to;  and  I  think  that  there  was  that 
implied  contract,  in  spite  of  the  general  pro- 
visions in  reference  to  exceptions  and  restraint  of 
princes. 

The  conclusion,  therefore,  to  which  I  come  on 
the  second  appeal,  iB  that  it  fails.  I  only  wish  to 
add  two  observations  whioh  apply  to  both  appeals. 
In  each  case  the  learned  judge  held  that  the 
circumstances  were  such  that  the  adventure  was 
frustrated  within  the  meaning  of  that  conven- 
tional phrase.  He  alBO  held  in  the  second  appeal 
that  it  followed  from  his  decision  that  the  ship- 
owner was  entitled  to  damages  for  detention  of 
the  ship,  and  I  think  that  the  same  consequence 
follows  in  the  first  appeal,  and  that  the  result, 
therefore,  Ib  in  the  tirst  appeal  that  the  appellant 
succeeds,  and  is  entitled  to  freight  and  to 
damages  for  detention,  to  be  ascertained  by  some 
method,  1  shall  assume,  agreed  upon  between  the 
parties,  and  in  the  second  case  tho  appeal  will  be 
dismissed  generally. 

Warrington,  L.J.  read  the  following  judg- 
ment.'—The  plaintiffs  in  each  of  these  cases  are 
owners  of  a  Norwegian  ship  called  in  the  one  caae 
the  Geyrir,  and  in  the  other  the  Springbank.  Tho 
defendants  are  a  Danish  company,  indorsees  of 
the  bill  of  lading. 

In  the  Springbank  case  the  plaintiffs  claim 
damages  for  breach  by  the  defendant*  of  their 
obligation  to  give  effective  orders  as  to  the  port 
of  discharge,  whereby  the  plaintiffs  were  pre- 
vented from  earning  tbe  freight.  The  defendant* 
deny  the  breach,  and  counter-claim  for  damages 
for  failure  to  complete  the  contract  voyage.  In 
this  case  the  learned  judge  has  adopted  the 
plaintiffs'  view,  and  has  given  them  judgment  for 
14,0001.  damages  with  the  costs  of  tbe  action  and 
counter-claim.  The  defendants  in  this  case 
appeal. 

In  the  case  of  the  Springbank  the  charter- 
party  is  dated  the  24th  June  1915.  The  ship  was 
to  proceed  to  Queenstown,  Falmouth,  or  Ply- 
mouth  for  orders,  to  discharge  at  certain  ports, 
including,  as  is  conceded  on  the  construction  of 
tbe  charter-party,  the  port  of  Aalborg  in  Den- 
mark. In  this  case  also  separate  rates  of  freight 
are  fixed  for  tbe  United  Kingdom  and  for  Den- 
mark, and  the  oharter-party  contains  the  usual 
provisions  as  to  the  demurrage  and  the  exceptions 
clause  including  restraint  of  princes.  The  bill  of 
lading  ie  dated  the  16th  Jan.  1916,  and  the  ship 
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is  described  as  bound  for  Queenstown,  Falmouth , 
or  Plymouth  for  orders.  Payment  of  freight 
and  ail  other  conditiona  ee  per  charty-party. 

The  sbip  arrived  at  Falmouth  on  the  7th  May 
1916,  and  on  the  10th  May  the  defendants  gave 
her  orders  to  proceed  to  Aalborg.  They  baa  not 
then  obtained,  end  they  failed  within  a  reasonable 
time  to  obtain  the  permiaaion  of  the  British 
Government,  and  the  Teasel  was  therefore  unable 
to  proceed  to  that  port  No  other  orders  were 
given,  and  ultimately  in  July  the  cargo  waa  di«- 
charged  at  PI  j  mouth  into  warehouse  subject  tu 
lien  for  freight. 

Under  these  circumstances  the  defendants  con- 
tend that,  having  selected  one  of  the  named  porta, 
that  port  becomes  the  port  of  discharge,  jest  ee 
if  it  had  been  named  as  auoh  in  the  bill  o(  lading 
itielf.  All  that  they  ask  in  this  court  is  to 
bare  the  judgment  set  aside,  and  judgment 
entered  for  them  on  the  claim,  on  the  footing  that 
the  venture  was  frustrated  by  restraint  of  prince*, 
and  neither  party  can  racover  against  the  other. 

The  learned  judge  baa  held  on  the  authority  of 
Ogdsn  v.  Graham  (ivy  l.  and  the  remarks  in  the 
judgment  of  Bo  wen,  L.J.,  in  the  Tharsis  Sulphur 
and  Copper  Company,  Limited  v.  Morel  Brothers 
and  Company  (tup.),  that  by  naming  a  port  to 
which  it  was  impossible  for  the  ship  to  proceed, 
the  defendants  failed  to  exercise  the  option  given  to 
them  by  the  bill  of  lading,  and  failed  to  fulfil  their 
obligation  of  giving  effective  orders  as  to  the  port 


of  discharge,  thereby  pi  eventing  the  ahip  from 
earning  the  freight,  and  oausing  other  injury  and 
expense.  In  my  opinion  the  view  of  the  learned 
judge  is  correct,  and  in  this  oaae  his  judgment 
ought  to  stand.   This  appeal  should,  therefore,  be 


Duke,  L.J. — With  regard  to  the  second  case, 
in  my  opinion  the  obligation  of  the  shipper  was 
to  nominate  a  port  to  wbioh  it  was  possible  in  the 
business  sense  tbat  the  vessel  should  proceed  and 
at  whioh  she  could  disoharge.  In  my  opinion  the 
nomination  of  Aalborg,  with  the  knowledge  that 
the  shipper  had,  was  an  impossible  nomination. 
The  shipper  knew  quite  well  that  the  voyage  to 
Aalborg  from  Great  Britain  never  could  begin. 
That  being  so,  I  think,  upon  the  authority  of 
the  cue  to  which  my  Lord  has  referred  and 
of  The  Teutonia  (1  Asp.  Mar.  Law  Gas.  32, 
214 ;  26  L.  T.  Rep.  48;  L.  Rep.  4  P.  C.  171 .  and 
of  Ogdtn  v.  Graham  (sup.),  toe  shipper  has  failed 
in  his  obligation  to  the  shipowner;  he  had 
failed  to  nominate  a  port  in  pursuance  of  hia 
duty  under  the  charter-party  and  the  bill  of 
lading,  and,  having  failed  to  nominate  a  port,  he 
must  pay  damages  at  the  rate  for  whioh  the 
charter-party  provides  (there  is  a  term  in  the 
charty-party  which  provides  a  rate  of  freight  for 
the  port  at  which  discbarge  takes  place),  and  I 
think  that  he  must  also  pay  compensation  for 
such  detention  of  the  vessel  as  occurred. 

Mr.  Leek  relied,  in  one  part  of  his  argument, 
upon  some  words  which  be  found  in  the  .Late 
Journal  report  of  the  judgment  of  Blackburn,  J. 
of  Ogden  v.  Graham,  which  is  in  these  terms: 
"If  a  particular  port  had  been  mentioned  in 
the  contract  and  the  port  bad  been  found  closed 
before  the  ship  could  enter,  then  tbe  ship- 
owner would  have  been  saved  from  being  obliged 
to  go  in  by  the  clause  of  exceptions  as  to  the 
restraint  of  princes  and  rulers."  Mr.  Leek 
argued  that  Blackburn,  J.'s  view  had  been  such 


tbat  upon  a  charter- party  and  a  bill  of  lading 
snob  as  are  found  in  tbe  present  case  he  would 
have  held  that  the  nomination  of  Aalborg, 
Aalborg  being  put,  as  it  is  said,  though  not  very 
accurately  said,  in  tbe  charter-party,  and  so  being 
named  in  tbe  contract,  was  a  good  nomination. 
In  my  opinion  the  observation  whioh  is  attributed 
to  Blackburn,  J.  does  not  have  the  meaning  which 
Mr.  Leek  aougbt  to  attach  to  it.  If  Blackburn,  J. 
had  expressed  an  opinion  to  tbat  effect,  it  would 
have  been  in  oonflioi  with  the  opinion  of  Wight- 
man,  J.  in  the  same  case.  Blackburn,  J.  declared 
himself  in  agreement  with  Wightman.  J.,  and 
upon  reference  to  tbe  report  of  the  same  case  in 
1  B.  &  S.  773  one  finds  that  the  paseage  upon 
whioh  Mr.  Leek  relies  does  not  ccour,  and  that 
the  argument  by  wbioh  Blackburn,  J.'s  judgment 
ia  sustained  is  in  effect  the  same  argument  as  that 
of  Wightman,  J.  I  take  the  meaning  of  the 
expression,  if  it  was  used,  to  have  been  tbat  if  tbe 
port,  whioh  was  found  impossible,  had  been  tbe 
sole  port  named  in  the  contract,  then  the  adven- 
ture would  have  been  frustrated  by  restraint  of 
prinoes.  I  think  that  that  has  no  application  in 
the  present  case.  J#f-(||  ditmimit 

Solicitors  for  the  plaintiffs,  Bo'.tsrell  and 
Roche. 

Solicitor*  for  the  defendant i,  William  A. 
Cramp  and  Bon. 


HIGH  COURT  OF  JUSTICE. 

KING'S  BENCH  DIVISION. 
Dec.  3  and  13, 1918. 
(Before  Bailhachb,  J.) 

Atlantic  Mutual  Insubanci  Company  v. 
Kino,  (a) 

Marine  insurance  —  Reinsurance    policy—"  War 
ranted  free  from  all  consequences  of  hostilities  " — 
Damage  due   to  act  of    German— Agency  for 
German  Government-- What  constitutes  "agency." 

In  Feb.  1916  a  consignment  of  skins  and  hide*  was 
shipped  in  the  steamship  T.  for  carriage  from  B. 
to  N.  Y.  On  the  18th  Feb.,  during  the  voyage,  an 
explosion  occurred  in  the  vesseTs  hold.  Tun  other 
explosions  followed  and  the  vessel  was  set  on  fire, 
and  both  vessel  and  cargo  were  damaged.  A  parcel 
of  the  hides  and  skins  was  burnt.  The  explosion 
was  due  to  an  infernal  machine,  which  had  been 
placed  in  the  hold  of  the  vessel  at  B.  by  a  German 
named  N.,  aided  by  an  accomplice.  The  hides 
were  insured  with  the  plaintiffs  under  a  floating 
policy.  The  plaintiffs  were  bound  to  pay,  and  did 
pay,  the  owners  of  the  hides  for  their  loss,  and 
they  now  claimed  against  the  defendants,  with 
whom,  and  others,  they  were  reinsured  under  a 
policy  dated  the  20th  July  1916.    The  defendant's 

material  words  of  which  were  :  "  Warranted  free 
from  all  consequences  of  hostilities  or  warlike 
operations,  whether  before  or  after  the  declaration 
of  war."   The  defendant  relied  upon  that  clause  as 


•  to  the  plaintiffs' 
that  the  fire  which  burnt  the  hides  was  due  to  a 


bj  T.  w.  llosaiN. 
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warlike  optrations,  and  was 

of  the  policy,  It  was  contended  that  the 
9,  with  ike  assistance  of  an  accomplice, 
the  infernal  machine  on  board  the  vessel  at 
B.  was  am  agent  of  the  German  Government.  There 
was  evidence  that  the  German's  house  teas  the  resort 
of  nerman  sauors  wnoss  snips  were  internea  at  ts., 
and  that  he  was  the  manager  of  an  electrical  works 
and  had  no  personal  end  to  gain.  A  circular 
which  purported  to  be  issued  by  a  secret  service 
division  ofi  the  German  naval  staff  in  1914  ordered 
the  mobilisation  of  "  destructive  ajents  "  in  ports 

the  allies.  9  '  **** 

Htld,  that  "hostilities"  meant  hostile  acts  by  persons 
acting  as  agents  of  sovereign  Powers ;  that  there 
were  certain  notorious  facts  of  tchich  a  iudae 
otujht  to  lake  Judicial  notice  such  as  e  a. 
Germany's  spy  system,  and  Germany's  policy  of 
destroying  British  ships ;  that  the  word  "agent" 
in  this  connection  was  not  limited  to  Ik*  strictness 
to  which  the  words  agent  and  principal  were  used 
in  business  transactions ;  it  was  not  necessary  to 
show  that.  A',  had  any  express  authority  to  do  the 
act  in  question,  or  that  his  act  was  subsequently 
ratified  by  the  German  Government;  it  was 
sufficient  to  make  the  man  an  agent  that  the  man 
acted  in  accordance  with  what  he  knew  to  be  the 
settled  and  concerted  policy  of  the  German  Govern- 
ment. The  defendant  had  therefore  made  out  hie 
case,  and  the  claim  failed. 

Actio*  in  the  Commercial  List  triad  by 
Bailhaebe,  J. 

The  plaintiffs'  claim  waa  for  the  defendant's 
proportion  of  a  loss  on  a  policy  of  reinsurance 
dated  the  20bh  July  191G,  on  goods  shipped  by  the 
steamship  Tennyson  from  Bahia  to  New  York. 
The  policy  waa  underwritten  by  the  defendant 
and  other  underwriters. 

In  Feb.  1916  a  consignment  of  skins  and  bides 
was  shipped  in  the  Tennyson  for  carriage  from 
Bahia  to  New  York.  Before  the  vessel  started 
a  German  subject,  domiciled  in  Brazil,  one 
Niewertb,  and  certain  other  persons  put  on  board 
fifteen  cases  whioh  were  aaid  to  contain  minerals, 
and  one  case  whioh  waa  laid  to  contain  photo- 
graphic films.  Those  oases  were  represented  as 
containing  specimen  minerals  and  photographs, 
obtained  by  a  scientific  exploration  party  whioh 
had  been  working  in  the  Brazilian  hinterland. 
The  Tennyson  left  Bahia  on  the  15th  Feb,,  and 
three  daya  later,  while  she  was  at  sea,  a  violent 
explosion  occurred.  Two  other  explosions  fol- 
lowed and  the  vessel  was  set  on  fire,  and  both 
vessel  snd  cargo  were  seriously  damaged,  though 
the  captain  auoceeded  in  reaching  a  Brazilian 
port  and  repairs  were  effected,  so  that  the  vessel 
was  not  totally  lost. 

The  explosions  were  due  to  infernal  machines 
whioh  bad  been  put  on  board  by  the  German 
N  iewerth  and  those  who  were  acting  with  him. 
Niewertb  disappeared,  but  he  was  arrested  and 
tried  in  Brazil,  and  was  sentenced  to  twelve 
yeara  and  nine  months'  hard  labour. 

The  hides  were  insured  with  the  plaintiffs  nnder 
a  floating  policy.  They  bad  been  duly  declared 
and  the  plaintiffs  had  paid  the  owners  of  the 
hides  for  their  loss  and  now  claimed  over  againat 
the  defendant  under  the  policy  of 
for  his  proportion  of  the  lots. 


The  defendant  relied  on  the  clause,  the  material 
words  of  whioh  were:  "  Warranted  free  from  all 
consequences  of  hostilities  or  warlike  operations, 
whether  before  or  after  the  declaration  of  war." 
He  contended  that  the  fire  whioh  had  destroyed 
the  hides  was  doe  to  a  hostile  act  and  was  a  con- 
sequence of  hostilities  and  waa  thus  exoepted 
from  the  policy.  He  contended  that  Niewertb, 
in  the  oiroumatancea,  must  be  taken  to  have 
been  acting  as  an  agent  of  the  German  Govern- 
ment, and  thus  brought  himself  within  the 
exception. 

The  plaintiffs,  on  the  other  band,  contended 
that  Niewerth'e  act  in  placing  the  bomb  in  the 
hold  of  the  Tennyson  was  a  mere  piece  of  private 
individual  devilment  for  whioh  he  had  been 
punished  by  the  Brazilian  authorities  nnder 
municipal  law. 

Jl.  A.  Wright,  K.O.  and  W.  N.  Unburn  tor  the 
plaintiffs. 

D.  C.  Ltck,  K.O.  and  B.  I.  Simey  for  the 


The  following  authorities  were  cited  daring  the 
arguments : 

Csrvar  on  Carriage  by  Sea,  6th  edit,  p.  131  i  s.  94 

(definition  at  pirates,  As.) ; 
Chalmers  and  Owen's  Marine  Insnranos  A  ot  1906, 

2nd  adit.,  pp.  Ifif  and  178  (definition  of  pirates 

and  piraey) ; 

Hslt  on  International  Lew,  Cth  edit.,  pp.  252,  510, 

eisi 

Bolivia  Republic,  v.  Indemnity  Mutual  Insurance 

Company,  100  L.  T.  Bsp.  503  ;  (1909)  1  K.  B. 

785  i  11  Asp.  Mar.  Law  Cm.  218  ; 
Cory  v.  Burr,  4  Aap.  Mar.  Law  Cas.  480,  559  ;  5 

Asp.  Mar.  Law  Cas.  109 ;  47  L.  T.  Rtp.  181 ; 

49  L.  T.  Rtp.  78 ;  9  Q.  B.  Div.  403  ,  8  App.  Cas. 

393; 

Vriefontein  Censolidatetl  Gold  Mines  W.  JansoH, 
83  L.T.  Rtp.  79;  85  L.  T.  Rtp.  lot;  (MOO)  2 
Q.  6.  339,  342  ;  (1901)  2  K.  B.  420 : 

lonides  v.  Universal  Marine  Imuran-  e  Company, 
1863,  8  L  T.  Rep.  705;  14  C.  B.  N.  S.  259 ; 

KM* wort  v.  Bhephard,  1859,  1  K.  A  E.  447  ; 

Mitnra  Brirs  nnd  Co.  t.  War  Hi  sin  Insurance 
Company,  118  L.  T.  Rep.  708;  (1918)  2  K.  B. 
78; 

Sesbitt  v.  Lushinglon,  1792,  4  T.  Rtp.  783 ; 

Palmer  V.  .Nay lor,  1854,  10  Exoh.  382 ; 

Powell  t.  Hyde,  1855,  5  E.  A  B.  007 ; 

Robinson  Gold  Mining  Company  v.  Alliance 
Insurance  Company,  86  L.  T.  Rtp.  858;  (1902) 
2    .  B.  489.  CmT.  adv.  vult. 

Dee.  13,— Bailhacm,  J.  read  the  following 
judgment.— In  the  early  morning  of  the  18th 
Feb.  1916,  when  the  steamer,  Tennyson,  waa  five 
daya  oot  from  Bahia,  on  her  way  to  New 
York,  an  explosion  occurred  in  her  No.  4  hold. 
The  explosion  waa  due  to  an  infernal  machine 
whioh  bad  been  placed  in  the  hold  at  Bahia 
by  a  German  named  Niewertb  aided  by 
an  accomplice  named  Fordham,  alias  Van  Dam, 
and  possibly  also  ah  'as  Daquesne.  The  explosion 
killed  three  seamen,  wrecked  the  afterpart  of 
the  ateamer,  and  waa  followed  by  a  fire  which 
burned  a  parcel  of  bides  and  akina  in  the  same 
hold.  The  hidea  were  insured  by  the  plaintiffa 
under  a  floating  policy.  They  had  been  duly 
declared,  and  the  plaintiffa  were  bound  to  pay, 
and  did  pay,  a  particular  average  lose.  The 
plaintiffa  were  reinaured  under  a  policy  dated 
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20th  July,  1916,  underwritten  by  tbe  defendant. 
The  action  is  brought  to  recover  the  defendant's 
proportion  of  the  lose  paid  by  the  plaintiffs.  The 
defendant's  policy  contains  the  nsnal  f.c.  and  a. 
clause,  and  the  defendant  relies  on  that  clause  as 
an  answer  to  the  plaintiff's  claim.  The  effect  of 
the  clause  is  to  withdraw  from  the  protection  of 
the  policy  certain  of  the  risks  which  would  other- 
wise be  covered  by  it.  The  material  words  of 
the  clause  on  which  the  defendant  relies  are: 
"  Warranted  free  from  all  oon sequences  of 
hostilities  or  warlike  operations,  whether  before 
or  after  declaration  of  war  " ;  and  be  contends 
that  the  fire  which  burned  the  bides  was  doe  to 
a  hostile  act,  and  was  a  consequence  of  hostilities, 
and  is  thus  withdrawn  from  the  policy  and  within 
tbe  exception. 

In  one  Bense  it  is  plainly  true  that  that  fire  was 
due  to  a  hostile  act,  but  the  plaintiffs  Bay  rightly, 
as  I  think,  that  the  word  "  hostilities,"  as  need  in 
the  clause,  meanB  hostile  acts  by  persons  acting 
as  the  agents  of  sovereign  Powers,  or  of  such 
organised  and  considerable  forces  as  are  entitled 
to  the  dignified  name  of  rebels  as  contrasted  with 
mobs  or  rioterB,  and  does  not  cover  the  act  of  a 
mere  private  individual  acting  entirely  on  bis  own 
initiative,  however  hostile  his  action  may  be. 
Having  got  thus  far,  the  plaintiffs  contend  that 
Niewerth  a  act  was  a  mere  piece  of  private  devil- 
ment, and  that  tbe  f.c.  and  s.  clanse  is  thns  no 
answer  to  their  claim.  Tbe  defendant,  on  the 
other  hand,  contends  that  Nieworth  most  be 
taken  to  have  been  acting  as  an  agent  of  the 
German  Government,  and  that— even  upon  my 
construction  of  the  words  "consequences  of 
hostilities,"  as  nsed  in  the  f.  c.  and  s.  clause— he 
brings  himself  within  tbe  clanse. 

In  considering  which  of  these  contentions  is  the 
correct  one,  it  must  be  borne  in  mind  that  the 
plaintiffs,  having  proved  a  loss  by  fire,  have 
(primd  Jade)  brought  themselves  within  the 
policy,  and  the  burden  of  bringing  himself 
within  tbe  exception  lies  upon  the  defendant. 
The  plaintiffs  ought  to  succeed  if  there  is  no 
evidence  to  support  tbe  defendant's  view,  or  if  the 
evidence  is  so  evenly  balanced  that  I  cannot  say 
that  the  defendant's  view  is  the  right  one. 

Tbe  facts  upon  which  I  am  asked  to  form  my 
conclusion  are,  with  two  or  three  exceptions,  of 
the  most  general  character.  Those  relating 
directly  to  Niewerth  are,  first,  one  relied  on  by 
the  plaintiffs.  It  appears  that  Niewerth  was  tried 
for  his  offence  and  convicted  under  the  municipal 
laws  of  Brazil  (srt.  146  of  the  Criminal  Code), 
and  that  the  offence  was  not  treated  as  a  breach 
of  neutrality ,  as  it  should  have  been  if  he  was  an 
agent  of  bis  Government.  I  do  not  attach  much 
weight  to  this.  Niewerth  was  brought  to  justice 
apparently  with  some  reluctance  on  the  part  of 
the  anthorities.  He  was  tried  by  a  provincial 
judge,  and  I  do  not  suppose  tbe  Brazilian  Govern- 
ment knew  of  the  matter ;  or,  if  they  did,  would 
wish  to  make  it  the  subject  of  diplomatic 
protests. 

The  three  other  facts  relating  to  Niewerth  are 
these  :  First,  his  house  was  the  resort  of  German 
sailors  whoBe  ships  were  interned  at  Bahia,  a 
matter  of  some  importance  in  view  of  certain 
instructions  issued  on  behalf  of  the  German 
(Government,  which  I  will  presently  read.  Second, 
he  was  the  manager  of  an  electrical  works.  Third, 
Niewerth  had  no  personal  end  to  gain.  There 
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was  no  chance  of  loot.  The  other  facts  aro 
those  notorious  facts  of  which  the  defen- 
dant contends  a  judge,  in  dealing  with  s 
case  of  this  kind,  onght  to  take  judicial 
notice.  They  may  be  summarised  thus  :  Germany 
has  throughout  the  war  used  her  civilian  subjects 
in  foreign  countries,  and  they  have  served  her  in 
a  way  and  to  an  extent  hitherto  unexampled. 
For  instance,  spying  has  been  almost  universal. 
Every  German  spy  is,  of  course,  an  agent  of  the 
German  Government,  and  many  German  civil iaoi 
in  all  grades  of  society  have  acted  as  spies. 
Germany  has  not  made  war  by  her  men  in  uniform 
alone,  but  by  all  her  subjects,  wherever  found, 
who  were  willing  to  help  her  by  doing  such 
mischief  as  each  in  his  particular  circumstances 
was  able  to  compass.  Niewerth,  as  manager  of 
an  electrical  works,  was  peculiarly  well  able  to 
construct  an  infernal  machine.  British  ships 
were  the  special  objeot  of  German  spite,  as 
witness  the  unrestricted  submarine  warfare,  and 
no  service  could  be  more  welcome  or  more  in 
accord  with  tbe  German  policy  of  frightfulnecs 
than  that  of  blowing  one  np.  The  defendant 
produced  a  list  of  twenty-seven  ships  in  respect 
of  which  similar  outrages  had  been  committed, 
although  none,  I  think,  except  the  TenaysM, 
sailed  from  Brazil. 

A  circular  was  issued  on  behalf  of  the  (lerman 
Government  dated  tbe  28th  Nov.  1914.  in  the 
following  terms : 

From  naval  general  staff  to  the  naval  attaches  :  You 
are  ordered  to  mobilise  immediately  all  destruction 
agents  and  observers  I  agents-observers  and  agents- 
destroyer*]  in  those  commercial  and  military  purU 
where  munitions  are  being  loaded  .  may  be  loaded ,  on 
ships  going  to  Kngland,  France,  Canada,  tbe  United 
States  of  North  America,  and  Russia,  whore  there  are 
storehouses  of  saoh  monitions,  and  where  [nival] 
fighting  units  are  stationed.  It  is  neceasary  to  bire 
through  third  parties  who  stand  in  no  relationship  to 
the  official  representatives  of  Germany,  agents  for 
arranging  explosions  on  ships  bound  for  enemy 
countries,  and  for  arranging  delays,  embroilments 
and  confusions  during  the  loading,  dispatching,  and 
unloading  of  ships.  For  this  purpose  we  are  specially 
reoommeoding  your  attention  loaders'  gangs,  amongst 
whom  thore  are  many  anarchists  and  oscaped  criminals 
[and  that  you  get  in  touch  with]  German  and  neutral, 
shipping  offioes,  and  as  a  means  of  observing  agents  of 
enemy  countries  who  are  reoeiving  and  shipping  tbe 
munitions.  Funds  requirod  for  the  hiring  and  bribing 
of  persons  necessary  for  the  designated  purpose  will  be 
placed  at  your  disposal  at  your  request. — (Signed) 
No.  93,  Secret  Service  Division  of  the  Naval  Staff.— 

KoIM'l. 

[Original  translator's  comment  (as  part  of  tbe 
document)] : 

The  above  document  wax  among  the  documents  seized 
dcring  the  investigation  of  the  fire  of  the  storehouses  of 
tbe  firm  of  lvereen,  and  among  the  documents  of « 'onsnl 
Uering  and  Vice-Consul  Uerold. 

The  admission  of  the  circular  as  evidence  was 
objeoted  to  by  the  plaintiff,  bat  there  is  no  reason 
to  donbt  its  authenticity,  and  it  has  a  direct 
bearing  upon  the  problem  I  am  trying  to  solve. 
It  is  useful,  too,  as  showing  that  the  facts  which 
1  am  asked  to  treat  as  notorious  are  not  the 
more  speculations  of  the  club  or  tbe  street. 

It  now  remains  to  consider  whether  these  facts, 
taken  together,  are  sufficient  to  enable  me  to  say 
that  the  balance  of  probability  in  favour  of 

Digitized  by  Google 


MARITIME  LAW  CARES. 
Atlantic  Mutual  Insurance  Company  •.  Kiho. 


MARITIME  LAW  CASES. 


K  B.  Di v.]  Holman  &  Sons  Lim.,  Ac.  v.  Merchants'  Marine  Insurance  Go.  Lim.    [ K.B.  Diy. 


Niewerth  having  aoted  as  an  agent  of  the 
German  Government  is  eo  great  that  I  ought  to 
hold  that  he  did  so.  This  mnet  largely,  I  think, 
depend  upon  what  is  meant  by  the  word  "  agent  " 
in  this  connection.  If  the  word  is  limited  to  the 
sense  in  which  it  is  used  in  a  civil  action,  I  should 
say  further  proof  was  wanted.  Niewerth  had  no 
express  authority.  There  is  no  evidence  that  be 
saw  the  instructions  I  have  just  read,  although 
they  were  obviously  meant  to  be  widely  circulated. 
Nor  is  there  evidence  of  any  subsequent  ratifica- 
tion. He  does  not  appear  to  have  received  the 
Iron  Gross.  I  do  not,  however,  think  that  the 
word  "agent"  in  this  connection  is  limited  to 
the  strictness  in  which  the  words  "agent"  and 
"  principal "  are  used  in  business  transactions,  I 
am  disposed  to  think  that  a  man  is  acting  in  such 
a  case  as  this  as  the  agent  of  his  Government 
when  knowing  that  the  settled  and  concerted 
policy  of  that  Government  is  to  avail  itself  of  the 
efforts  of  all  its  subjects,  whether  naval,  military, 
or  civilian,  to  destroy  enemy  life  and  property  as 
occasion  offers,  he  uses  such  opportunity  as 
presents  itself  in  furtherance  of  that  policy.  It 
clearly  would  be  so  if  in  this  case  Niewerth  had 
given  such  information  to  a  German  submarine 
as  enabled  it  to  torpedo  the  Tennyion.  It  is  not 
the  leis  so,  in  my  opinion,  if,  having  the  means, 
be  pursues  the  surer  and  simpler  course  of 
blowing  her  up  himself. 

The  result  is  that,  in  my  judgment,  the 
defendant  has  made  out  his  case,  and  the  action 
fails. 

Judgment  for  defendant. 

Solicitors  for  the  plaintiffs,  TKomai  Cooper  and 
Co. 

Sobcitors  for  the  defendants,  William  A.  Crump 
and  Son. 


Nov.  28  and  Dec  29, 1018. 

(Before  Sanket,  J.) 

Holman  and  Sons  Limited  for  Owner  of 
Steamship  Nefbli  v.  Mbbchants'  Marine 
Insurance  Company  Limited,  (a) 

Insurance  (Marine) — Policy  on  increastd  value — 
Excess  liability— Indemnity— Liability  of  assurers 
to  contribute. 

A  ship  wi  i  insured  by  ordinary  policies  for,  and 
therein  mine  I  at,  39,000/.  By  another  policy  a 
sum  of  1855/.  was  insured,  and  teas  expressed  to 
be  upon  increased  value  of  hull,  machinery,  dec, 
and  as  being  "  against  the  risk  of  total  con- 
structive  or  compromised  total  loss  as  settled  on 
huli  and  machinery  policies,  but  including  as  per 
clause  attached  liability  for  general  average,  sal- 
vage charges,  sue  and  labour  expenses,  or  claims 
under  the  running-down  clause  in  excess  of  the 
declared  value  in  hull  and  machinery  policies.'" 

During  the  currency  of  the  policies,  ealvage  services 
ux re  rendered  to  the  ship,  and  owing  to  the  fact 
that  the  value  of  the  ship  as  a  lopled  in  the  salvage 
action  was  in  excess  of  39,000/ ,  the  proportion  of 
the  salvage  award  borne  by  the  ordinary  policies 
teas  less  than  the  salvage  award,  and  therefore  an 
excess  liability  attache!  to  the  shipowner.  A 
similar  situation  arose  as  regards  certain  general 
average  expenditure. 

(„)  Be?orUd  by  Edwaud  J.  U.  OBAHi*,  Ks  \.,  BsHitir  »t  Law. 
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Held,  that  the  policy  for  1855/.  was  one  of  the  usual 
marine  policies  upon  a  res  with  the  ordinary 
ancillary  clauses,  and  that  therefore  the  basis  upon 
which  the  assurers  under  that  policy  were  liable  to 
contribu'e  to  the  excese  amount  of  salvage  and 
general  average  respectively  was  that  they  should 
pay  a  part  thereof  in  the  proportion  that  the  amount 
insurei  by  them  fiore  to  the  total  excess  contri- 
butory value  of  the  ship. 

In  Joyce  v.  Kennard  (1  Asp.  Mar.  Law  Cos.  194  ; 
25  L.  T.  Rep.  932;  L.  Rep.  7  Q.  B.  78)  and 
Gonard  Steamship  Company  v.  Marten  (9  Asp. 
Mar.  Law  Cos.  312,  452;  89  \L.  T.  Rep.  152; 
(1903)  2  K.  B.  611)  the  policies  were  exceptional 
instances  of  insurance  against  liability. 

Award  stated  by  an  arbitrator  in  the  form  of 
a  special  case. 

A  policy  of  insurance  was  entered  into  on  the 
20th  Feb.  1915  by  the  assured,  Messrs.  John 
Holman  and  Sons  Limited,  as  agents  for  the 
owners  of  the  steamship  Neftli  with  the  assurers, 
the  Merchants'  Marine  Insurance  Company 
Limited.  The  Nefeli  was  insured  by  ordinary 
policies  for  39,000/.  and  was  therein  valued  at  the 
same  sum.  The  total  amount  insured  by  the 
policy  with  the  assurers  was  1855/.,  and  was 
declared  to  be  upon  increased  value  of  hull, 
machinery,  Ac.  During  the  time  cowed  by  the 
policies  salvage  services  were  rendered  to  the 
Nefeli,  and  the  amount  of  salvage  and  coats 
payable  was  12,832/.  17*.  3d.  The  value  of  the 
Nefeli  as  adoptod  in  the  Balvage  action  was 
62,000/.,  and  the  proportion  of  the  salvage  award 
borne  by  the  ordinary  policies  was  8072/.  be.  8d\, 
leaving  a  balance  of  4700/.  lis.  Id.  as  the  excess 
liability  attaching  to  the  owner  by  reason  of  the 
Nefeli  being  valued  for  salvage  at  more  than  the 
insured  valuation. 

A  similar  situation  arose  with  regard  to  certain 
general  average  expenditure  which  was  as  follows : 
During  the  time  covered  by  the  policies  there  was 
general  average  expendituie  in  respect  of  which 
the  contributory  value  of  the  Nefeli  was  53,0072. 
The  ship's  proportion  of  the  expenditure  on  his 
contributory  value  was  188/.  12*.  lOd  ,  and  the 
proportion  paid  by  the  ordinary  policies  was 
138/  lbs.,  leaving  a  balance  of  49/.  17f.  lOd.  as  the 
excess  liability  attaching  to  the  shipowner,  by 
reason  of  the  contributory  value  of  the  Nefeli 
b9ing  more  than  the  insured  valuation. 

The  policy  of  the  20th  Feb.  1915  was  in  sub- 
stance as  follows  :  After  reciting  that  the  assured 
had  promised  or  otherwise  obliged  themselves  to 
pay  forthwith  for  the  use  of  the  assurers  "the 
sum  of  13/.  4».  4d.  as  a  premium  at  and  after  the 
rate  of  14*.  3i.  per  cent,  for  such  insurance,"  it 
proceeded : 

Saw  this  po'hy  of  insurance  witaesieth  that  in 
consideration  of  the  premises  and  of  the  said  premium 
the  said  company  promises  and  agrees  with  the  asanred, 
their  executors,  administrators,  and  assigna,  that  the 
said  company  will  pay  and  make  good  all  such  lossea 
and  damages  hereinafter  oipreBsed  aa  may  happen  to  the 
subject-matter  of  tbii  policy  and  may  attach  to  this 
policy  in  respect  of  the  sum  of  13551.  hereby  insured 
which  insurance  is  hereby  declared  to  be  upon  increased 
value  of  bull,  maohinery.    .    .  . 

The  policy  was  expressed  in  its  body  as 
followa 

This  insurance  is  against  the  risks  cf  total  con- 
-tructivo  or  compromired  total  loss  aa  settled  on  hull  and 
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liable  to  oontribute  to  the  excess  was  that  they 
thould  pay  a  proportionate  part  thereof  in  the 
proport^  that  the  amount  insured  by  them 
bears  to  the  total  excess  oontnbatory  value  oi 
the  Nefeli.   The  arbitrator  upheld  the  assurers 
contention,  bat  stated  his  award  in  the  form  of  a 


liability  for  general  average,  salvage 
laboar  expenses  or  claims  under  the 
olaoM  in  exoass  of  the  declared  value  in  hull  and 
machinery  policies    ...    for  and  during  the  space 
of  time  from  the  8th  day  of  February  1915  to  the  17th 
day  of  June  1915  both  days  inclusive  beginning  and 


follows : 

And  in  caae  of  any  loss  or  misfortune  it  shall  be 
lawful  for  the  insured,  their  factors,  servants,  and  assigns, 
to  sue,  labour,  and  travel  for,  in,  and  about  the  defence, 
safeguard  and  recovery  of  the  aforesaid  eubjeot- matter 
of  this  insurance  or  any  part  thereof  without  prejudice 
to  this  insurance,  the  charges  whereof  the  oompany 
shall  bear  in  proportion  to  the  sum  hereby  insured  in  so 
far  as  it  oonoerns  only  the  company 's  liability  for  excess 
general  average,  salvage  charges,  and  B.  D.  C.  as  herein 
provided. 

The  policy  contained  in  the  margin  (infer  alia) 
the  following  clauses  i 

In  ascertaining  whether  the  vessel  is  a  constructive 
total  loss,  the  insured  value,  say  39,000 1.,  shall  be  taken 
as  the  repaired  value  and  nothing  in  respect  of  the 


to  be 


be  taken  into  _ 

This  insnranoe  is  hereby 
against  the  risks  of  total,  oo 
total  loss  as  may  be  settled  on  hull  and 
policies,  and  as  to  include  also  any  liability  which  may 
"  i  to  the  shipowner  in  consequence  of  the  hull  and 
valued  for  contribution  to  general 
_m  charges  at  more  than  the  insured 
false  for  any  liability  In  excess  of  the  valua- 
tion of  59,0001.  in  hull  and  machinery  policies  for  claims 
under  the  collision  olaase  therein. 

Subject  to  the  opinion  of  the  court,  the  arbi- 
trator awarded  that  the  basis  upon  which  the 
assurers  were  liable  to  contribute  to  the  excess 
general  average  was  that  the  assurers  should  pay 
a  proportionate  part  thereof  in  the  proportion 
that  the  amount  insured  by  them  bore  to  the 
total  excess  contributory  value  of  the  Nefeli. 
The  question  in  dispute  between  the  parties  was 


as  to  the  basis  on  which  the 
to  oontribute  to  the  excesB. 


liable 


F.  D.  MacKinnon,  K.C.  and  W.  A.  Jowitt  for 


R.  A.  Wright,  K.C.  and  Lt  Quesne  for  the 


The  arguments  sufficiently  appear  from  the 

Car.  adv.  vult. 


by 


Das.  9.— The   following  judgment  was  read 


Sankby,  J.— This  is  an  award  stated  in  the 
form  of  a  special  case,  and  raises  a  short  point 
under  a  policy  of  insurance  entered  into  by 
Messrs.  John  Holman  and  Sons  Limited,  agents 
for  the  owners  :of  the  steamship  Nefeh,  and .  the 
Merchants'  Marine  Insurance  Oompany  Limited. 
[ His  Lordship  stated  the  facts,  and  continued:] 
The  question  in  dispute  between  the  parties  it  as 
to  the  basis  upon  which  the  assurers  are  liable  to 
contribute  tot  his  excess. 

It  was  contended  by  the  assured  that  the  policy 
under  discussion  wae  a  contract  of  indemnity  up 
to  1855J.,  and  that  therefore  they  were  entitled  to 
recover  the  whole  sum.  It  was  contended  by  the 
that  the  basis  upon  which  they 


The  assured  shipowners  urged  that  this  was 
not  an  ordinary  policy  of  marine  insurance  under 
which  the  assurers  would  be  liable  to  pay  in 
proportion  as  the  amount  insured  stood  to  the 
amount  at  risk,  but  that  it  was  a  policy  of 
indemnity,  or  at  any  rate  that  it  wae  partly  one 
and  partly  the  other,  and  that  the  clause  which 
they  prayed  in  aid  was  an  indemnity  clause,  and 
they  oited  Joyoe  v.  Kmnard  {tup.)  and  Gaaard 
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instances  of  an  insurance  against  liability,  the 
ordinary  rule  in  marine  policies  being  that  the 
assurer  is  entitled  to  prove  that  part  only  of  the 
eubiect-matter  of  the  policy  is  covered  and  to 
limit  his  payment  proportionately.   The  words  in 
the  preJnt  policy  are:  "Now  this  policy  of 
insurance  witness* th  that  in  consideration  of 
the  premises  and  of  the  said  premium  the  said 
oompany  promises  and  agrees  with  the  assured 
thsrir  execatort.  administrators,  and  assigns,  that 
the  said  company  will  pay  and  make  good  all  such 
losses  and  damages  hereinafter  expressed  as  may 
happen  to  the  subject-matter  of  this  policy  and 
may  attach  to  this  polioy  in  respect  of  the  sum  of 
18551.  hereby  insured  whioh  insurance  is  bereby 
declared  to  be  upon  moreaeed  value  of  hull, 
machinery,  Ac."   It  will  be  observed  that  the 
contract  starts  by  being  a  policy  upon  the  res 
described  as  "the  increased  value  of  hull, 
machinery.  Ac.."  and  is  designated  both  in  the 
body  of  the  document  and  upon  a  slip  attached  a* 
being  "  against  the  risk  of  total,  constructive,  or 
compromised  total  loss  as  settled  on  hull  and 
machinery  policies."  It  is  true  that  it  goes  on  to 
include  liability  for  general  average  salvage 
charges,  sue  and  labour  expenses  or  claims  under 
the  running  down  clause  in  excess  of  the  deciarea 
value  in  hull  and  machinery  policies.   .   .  • 
But  in  my  view  this  addition  does  not  convert  the 
policy  on  the  res  into  a  poUcyagainst  liability 
nor  can  the  addition  be  construed  in  itself  aa  a 
policy  against  liability.   It  is  merely  ancillary  to 
the  main  purpose  of  the  policy  and  for  the  preeer- 
vatisn  of  ihe  res  against  the  contemplated  penis. 

In  the  result  I  think  that  the  policy  is  one >  of 
the  usual  marine  policies  upon  a  res  with  the 
ordinary  ancillary  clauses,  and  not  one  or  tee 
unusual  polices  against  a  liability,  and  that  toe 
award  of  the  arbitrator  was  right  and  must  be 
upheld.  Award  confirms*. 

Solicitors  for  the  assure  1,  Holman, 
and  WUlan. 
Solicitors  for  the  aaauiers,  Wall  out  an  1  Co. 
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"nothing  herein  contained  shall  exempt  the  ship- 
owner from  liability  to  pay  for  damage  to  cargo 
occasioned  by  bad  stowage. 

Under  the  charter-party  the  Border  Knight  was 
sent  to  New  York  in  Aug.  1915,  snd  there  loaded 
a  general  cargo  for  Cape  Town.  She  left  New 
Tork  in  Sept.  1915,  and  arrived  at  Cape  Town  on 
the  9th  Not.  A  firm  of  Barber  and  (Jo.  acted  as 
the  plaintifiY  general  agents  in  New  York  to  book 
cargo  for  the  steamers,  besides  acting  as  steve- 
dores in  potting  the  cargo  on  board.  There  was 
also  a  Captain  Marshall  who  acted  as  agent  for 
the  plaintiffs.  The  cargo  loaded  at  New  York 
included  a  number  of  drums  of  chloride  of  lime, 
all  of  which  appeared  to  be  in  good  condition. 
The  shippers  bad  intended  to  hare  the  drams 
carried  on  deck,  and  had  marked  them  with  a 
cross  intended  to  indicate  this  to  those  respon- 
sible for  the  loading  and  stowage  of  the  drams. 
Bat  the  plaintiffs'  agents.  Barber  and  Co ,  ordered 
the  drums  to  be  stored  below  deck,  and  this  was 
done  with  the  knowledge  of  the  plaintiffs'  marine 
superintendent,  Captain  Marshall. 

When  the  vessel  arrived  at  Cape  Town  it  was 
found  that  the  chloride  of  lime  had  corroded 
through  the  iron  drums  and  fumes  had  leaked 
out  during  the  voyage  and  had  seriously  damaged 
the  other  cargo  in  the  hold.  The  holders  of  the 
bills  of  lading  for  the  damaged  cargo  brought 
claims  against  the  plaintiffs.  The  plaintiffs,  for 
business  reasons  and  by  arrangement  with  the 
defendants,  paid  these  claims,  leaving  open  the 
question  of  which  of  the  parties,  the  plaintiffs  or 
the  defendants,  if  either,  was  liable.  They  now 
brought  this  action  to  recover  from  the  defendants 
the  amount  of  the  claims  which  they  bad  paid, 
and  certain  other  expenses  which  they  alleged 
they  had  incurred  as  a  consequence  of  the  chloride 
of  lime  having  been,  aa  they  alleged,  improperly 
stowed.  They  alleged  that  the  drums  ought  not 
to  have  been  stowed  under  deck  with  other  cargo, 
and  (or)  that  the  master  ought  not  to  have  stowed 
tbem  there  without  inquiring  into  or  investigating 
the  fitness  of  the  drams  for  carriage  under  deck. 

The  defendants  denied  that  the  drams  were 
improperly  stowed,  and  alleged  that  if  there  was 
any  negligence  it  was  that  of  the  plaintiffs' 
servants  or  agents.  They  counter-claimed  for 
damage  caused  to  the  vessel  by  the  chloride  of 
lime  by  reason  of  the  alleged  negligent  of  the 
plaintiffs  or  their  agents. 

■B.  A.  Wright,  KO.  and  Stuart  Sevan  for  the 
plaintiffs. 

MacKinnon,  K.C.  and  C.  Robertson- Dunlop  for 
the  defendants. 

The  following  cases  were  referred  to : 

Brats  t.  M ailland,  1856,  6  EL  &,  Bl.  470  ; 
Hutchinson  v.  Guion,  1858.  5  C.  B.  (N.  S.)  149  ; 
OHrl«fr.  Brtscall,  14  L.  T.  Rsp.  873;  L.  Rep. 

1  P.  C.  231  • 
Back     Ford,  1862,  13  C.  B.  (N.  8.)  90 
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March  21  and  25  1919. 
(Before  Bailhache,  J.) 
Union   Cabtlk  Mail  Steamship  Company 
Limited  v.  BOBDEBDALB  SHIPPIHO  Company 
Limitkd.  (a) 

Charter-party — Stowage — Owners  to  be  responsible — 
Chloride  of  lime  in  iron  drums  loaded  below  deck 
— Leakage  of  James  during  voyage — Damage  to 
cargo— No  improper  stowage— Damage  due  to 
latent  defect  in  drums-Liability. 

A  charter-party  provided  that  the  charterers  should 
pay  the  expense  of  loading  and  discharging,  that 
the  stowage  should  be  under  the  control  of  the 
master,  and  that  the  owners  should  be  responsible 
for  the  proper  stowage  and  correct  delivery  of  the 
cargo.  Part  of  the  cargo  loaded  under  the  charter- 
party  consisted  of  chloride  of  lime  in  iron  drums, 
oM  of  which  when  presented  for  carriage  were 
apparently  in  good  condition.  The  agents  of  the 
charterers,  who  saw  to  the  loading,  stowed  the 
chloride  of  lime  below  deck,  although  the  shippers 

on 

deck,  and  had  marked  the  drums  accordingly. 
During  the  voyage,  owing  to  a  latent  defect  in  the 
drums,  the  chloride  of  lime  corroded  the  drums  and 
fumes  escaped,  causing  damage  to  the  other  cargo 
in  the  hold.  Claims  were  brought  against  the 
charterers  by  the  holders  of  the  bills  of  lading  of  the 
cargo  thus  damaged,  and  the  charterers  having  paid 
these  claims,  now  claimed  to  be  indemnified  by  the 
shipowners  on  the  ground  of  alleged  improper 
stowage. 

Held,  that  the  provision  in  the  charter-parly  that  the 
owners  were  to  be  responsible  for  proper  stowage  of 
the  cargo  did  not  amount  to  an  absolute  warranty. 
It  only  meant  that  the  shipowners  would  not  be  in 
any  way  negligent  in  the  matter  of  the  stowage  of 
the  cargo.  Therefore,  in  the  absence  of  negligence 
on  the  part  of  the  master  in  aUowing  the  drums  of 
chloride  of  lime  to  be  carried  below  deck  instead  of 
on  deck,  the  shipowners  were  not  liable  to 
indemnify  the  charterers. 

Action  in  the  Commercial  List  tried  by  Bail- 
hache,  J. 

The  plaintiffs,  who  were  the  charterers  of  the 
steamship  Border  Knight,  claimed  damages  from 
the  defendants,  who  were  the  shipowners,  for 
breach  of  charter-party,  breach  of  contract  and 
breach  of  duty  in  and  about  the  carriage  of 
goods. 

By  a  charter-party  dated  the  27th  July  1915, 
the  Border  Knight  waa  let  to  the  plaintiffs  for  a 
round  voyage,  hire  being  payable  at  the  rate  of 
44702.  per  calendar  month. 

The  charter-party  provided  that  the  charterers 
should  pay  the  expense  of  loading  and  discharg- 
ing ;  that  "  the  stowage  shall  be  under  the  control 
of  the  master  and  the  owners  shall  bo  responsible 
for  the  proper  stowage  and  correct  delivery  of  the 
cargo."  It  further  provided  that  the  master 
although  appointed  by  the  owner*  should  be 
under  the  orders  and  directions  of  the  charterers 
M  regards  employment  agency  and  other  arrange- 
ments, and  should  sign  bills  of  lading  as  presented, 
but  the  charterers  guaranteed  that  the  bills  of 
lading  should  be  in  accordance  with  the  mate's 
receipts  and  cargo  returns.  The  charterers  were 
not  to  be  responsible  for  any  damage  to  the 
steamer  arising  from  any  cause  whatever,  but 

f«)  ■sjsrtsd  by  T.  W.  Mom  an,  Men*,  BsrrUt«-»t-Uw. 


Bailhache,  J.— This  is  an  action  brought  for 
breach  of  a  charter-party.  The  charter-party, 
dated  the  28  th  July  1915,  by  whioh  the  vessel  wae 
let  to  the  plaintiffs,  waa  on  a  time  charter  form 
but  it  was  for  a  round  voyage.  The  hire  was 
payable  at  the  rate  of  44701.  per  calendar  month. 
Under  the  charter-party  the  vessel  loaded  a 
general  cargo  at  New  York  in  Aug.  1915,  and 
proceeded  to  Cape  Town,  arriving  there  on  the 
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9th  Not.  Part  of  the  cargo  loaded  at  New  York 
was  a  consignment  of  chloride  of  lime  in  iron 
drums,  which  was  loaded  under  deck.  When  the 
v  easel  arrived  at  Oape  Town  it  waa  foond  that 
the  chloride  of  lime  bad  corroded  and  eaten 
through  the  iron  drums,  and  an  a  consequence  the 
lower  hold  was  filled  with  fumes  which  seriously 
damaged  the  other  oargo.  Holders  of  the  bills  of 
lading  for  the  cargo  which  was  thus  damaged 
brought  claims  against  the  plaintiffs  for  oompen- 
Bation.  There  was  some  doubt  between  the 
plaintiffs  and  defendants  as  to  which  of  them,  if 
either,  was  responsible  to  those  claimants,  but  for 
business  reasons  it  was  thought  proper  to  pay 
their  claims,  and  accordingly  they  were  paid  by 
the  plaintiffs,  the  question  being  left  over  for 
future  decision  which  of  the  parties,  the  plaintiffs 
or  the  defendants  were  to  be  liable  for  the 
damage. 

The  plaintiffs  run  a  Hue  of  steamers  (the  Border 
Knight  being  temporarily  included  in  the  line) 
between  the  United  States  and  the  Cape,  and  a 
firm  of  Barber  and  Oo.  acted  as  their  general 
agent*  in  New  York  to  book  oargo  for  the 
steamers.  Barber  and  Co.  also  acted  as  steve- 
dores in  putting  the  cargo  on  board.  There  was 
also  a  Captaiu  Hardball,  the  plaintiffs'  marine 
superintendent  at  New  York,  and  be  exercised 
some  control  end  supervision  in  the  matter.  The 
shippers  of  the  chloride  of  lime  in  question 
intended  that  it  should  be  shipped  on  deck,  and 
the  drums  were  marked  with  a  oross  to  indicate 
this,  at  any  rate  to  Barber  and  Cr>„  and  pre- 
sumably also  to  Captain  Marshall.  But  for  some 
reason,  connected  to  some  extent  with  the 
stability  of  the  steamer  and  because  it  was 
desired  to  carry  a  considerable  quantity  of  coal 
on  deck,  the  distinotire  mark  on  the  drums  was 
disregarded  and  the  chloride  of  lime  was  pot 
below  deck. 

The  master  of  the  Border  Knight  took  no  active 
part  in  the  stowage  of  the  cargo.  The  obiet 
officer  superintended  this  and  made  a  note  of  the 
cargo  coming  on  board,  and  gave  the  usual 
mate's  receipts  for,  among  other  cargo,  the 
chloride  of  lime,  the  drums  being  all  apparently 
in  good  condition.  The  chief  officer,  and  no 
doubt  aleo  the  master,  thus  knew  that  the 
chloride  of  lime  was  being  put  ou  board,  and 
iadeed  some  conversation  took  place  between  the 
master  and  Captain  Mai  shall  regaiding  it.  The 
chloride  of  lime  was  stowed  by  Barber  and  C\ 
below  deck  with  the  consent  and  knowledge  of 
Captain  Marshall  and  also  to  the  knowledge  of 
Lloyds'  surveyor  at  Now  York,  who  certified  that 
the  cargo  was  properly  stowed. 

The  plaintiffs  now  say  that  under  the  charter- 
party  they  are  entitled  to  be  indemnified  by  the 
defendants  in  respect  of  the  claims  tbey  have  paid 
to  the  owners  of  the  damaged  cargo.  Under  the 
chaitar-party  the  stowage  was  to  be  under  the 
control  of  the  master  and  the  shipowners  were  to 
be  responsible  for  proper  stowage.  Under  6uch  a 
contract  owners  of  cargo  would  have  a  right  to 
claim  against  owners  of  the  ship  ;  but  this  is  not  a 
claim  by  the  owners  of  the  cargo.  It  must  be 
borne  in  mind  that  the  Bord.tr  Knight  was 
running  in  a  line  and  that  when  she  arrived  at 
New  York  to  be  loaded,  her  owners  had  nothing 
to  do  with  the  booking  or  loading  of  her  cargo, 
apart  from  the  provisions  of  the  charter-party. 
The  chail 01 -party  says  tbaS  the  storage  "  i hill 


be  under  the  control  of  the  master  and  that  the 
owners  shall  be  responsible  for  the  proper  stowage 
and  correct  delivery  of  the  cargo,"  and  if  there 
had  been  improper  stowage  by  reason  of  some 
physical  sot  or  default  in  the  process  of  stowage, 
such  as  the  provision  of  insufficient  dunnage,  I 
think  the  owners  would  have  been  liable  under  that 
clause.  But  here  there  is  no  question  with  regard 
to  the  physical  act  of  stowage-  So  fax  as 
the  physical  stowage  of  the  drums  was  con- 
cerned it  was  unobjectionable.  Toe  damage  in 
this  case  was  caused  by  the  chloride  of  lime  cor- 
roding the  drums  and  the  fumes  escaping. 
Chloride  of  lime  is  a  substance  which  is  likely  to 
oorrode  the  iron  diums  in  which  it  is  packed 
unless  they  are  protected  by  an  internal  coating 
of  varnish  or  unless  they  havo  a  wooden  lining 
at  the  ends.  But  when  these  drums  were  pre- 
sented for  shipment  no  one  could  tell,  on  looking 
at  them,  whether  they  had  the  proper  internal 
protection  or  not. 

The  question  to  be  decided  in  this  oaae  is 
whether,  when  drums  of  chloride  of  lime  were 
presented  for  shipment  on  the  Border  Knight,  the 
master  ought  to  have  been  so  far  suspicious  of 
them  as  to  have  refused  to  allow  them  to  be 
carried  except  on  deck,  or  should  have  made 
inquiries  to  find  whether  they  had  been  properly 
protected. 

The  charter-party  provides  that  the  b  to  wage 
shall  be  under  the  control  of  the  master,  and  that 
the  ownerB  shall  be  responsible  for  the  proper  stow- 
age, but  1  cannot  read  that  as  anabsolote  warranty. 
I  think  it  only  means  that  the  owner  will  not  in 
any  case  bo  negligent  in  the  stowage  of  the  cargo. 
It  would  be  a  strange  thing  if  it  was  an  absolute 
warranty,  for,  if  it  were,  the  master  might  have 
presented  to  bim  some  cargo  of  a  kind  of  which 
be  had  never  heard  before ;  and  if  it  caused 
damage,  wbioh  he  had  no  reason  to  expect,  his 
owners  would  be  liable.  That,  I  think,  would  be 
pressing  the  language  of  theoontraot  too  far. 

The  question  really  ia  whether  there  was  negli- 
gence on  the  part  of  the  master  in  allowing  this 
chloride  of  lime  to  ba  stowed  below  deck. 
Notwithstanding  that  the  stowage  was  effected 
by  the  plaintiff's  agents,  Messrs.  Barber  and 
Co.,  and  under  the  superintendence  of  Cap- 
tain Marshall  on  their  behalf,  I  should  be  of 
opinion  that  the  defendants  would  be  liable  if  the 
master  knew  or  ought  to  have  known  of  the 
danger,  and  ought  to  have  stopped  the  stowage 
and  refused  to  carry  it  or  to  have  had  it  stowed 
on  deck  instead  of  below  deck. 

Now  there  is  no  evidence  that  the  master  had 
any  actual  knowledge  that  the  chloride  of  lime 
would  do  any  harm  ;  and  can  it  be  said  that  he 
ought  to  have  known  ?  Chloride  of  lime  in  drums 
is  an  article  which  is  quite  commonly  carried,  and 
generally  it  does  no  barm.  Messrs.  Barber  and 
Co.  had  had  an  unfortunate  experience  with 
chloride  of  lime  on  another  occasion  when  damage 
resulted  from  its  carriage,  but  apparently  they 
had  no  suspicion  that  anything  was  wrong  with 
this  consignment  It  did  not  occur  to  them  that 
it  would  do  any  harm  if  stowed  below  deck,  and 
neither  Captain  Marshall  nor  the  surveyor  of 
Lloyd's  underwriters  had  any  suspicion  of  it 
either. 

In  these  circumstances  I  am  not  prepared  to 

1 impute  to  the  master  a  state  of  knowledge  which 
was  not  shared  by  the  plaintiffs'  own  agents  and 
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the  other  persons  I  have  mentioned.  If  in  fact 
the  drumB  bad  been  properly  protected  no  barm 
wonld  bave  been  done,  and  in  view  of  all  the 
circumstances,  I  hold  that  no  negligence  U  to  be 
imputed  to  the  master.  As  negligence  it  the 
foundation  of  the  action  tbe  claim  fail*  and  mnst 
be  dia missed  with  cost*. 

There  is  also  a  counter-claim  wbicb  is  based  on 
negligence  by  Messrs.  Barber  and  Go.  and 
Captain  Marshall,  but  I  find  that  they  were  not 
guilty  of  negligence  and  the  counterclaim  also 
most  be  dismissed  with  costs. 

There  will  be  judgment  fcr  tbe  defendants  on 
tbe  claim  and  for  tbe  plaintiffs  on  tbe  counter' 

olaiin*  Judgment  accordingly. 

Solicitors  for  tbe  plaintiffs,  Parker,  Garrett 
and  Co. 

Solicitors  for  the  defendants,  William  A. 
Crump  and  Co. 


Wednesday,  April  2,  1910. 

(Before  Brat,  A.  T.  Lawrence,  and 
Shearman,  J.J.) 

Morgan  (app.)  v.  Caldwell  (reap.),  (a) 

Seaman's  ration*  —  Portion  unconsumed  at  end  oj 
voyage  —  A  ppropriation —  Ownership— Larceny — 
Mens  roa— Merchant  Shipping  Act  1906  (6  Edw.  7, 
c  48), s.  25. 

During  the  course  of  a  certain  voyage  a  meet  oj 
stamen  in  the  steamship  M.  agreed  amongst  them- 
selves not  to  consume  the  whole  of  the  rations 
served  out  to  them  in  accordance  with  the  provision* 
of  sect.  25  or  the  Merchant  Shipping  Act  1906 
(6  Edw.  7,  c  48),  but  to  sate  a  portion  and  take 
them  home  at  the  end  of  the  voyage.  When  the 
ship  returntd  to  port  the  appellant  took  his  share 
of  the  unconsumed  rations,  and  on  leaiing  the 
dock,  when  challenged  by  the  police,  denied  that  he 
had  any  ship's  stores  or  contraband  goods  in  his 
possession.    His  bag  was  searched  and  certain 


tins  of  milk  and  marmalade  were  found,  which 
formed  a  part  of  the  rations  which  had  been 
served  out  during  the  voyage  which  had  just  been 


completed.  The  appellant  explained  that  he  had 
saved  up  the  rations  during  the  voyage.  The 
appellant  was  charged  with  larceny  of  goods  the 
property  of  his  employers  the  steamship  company. 
The  learned  magistrate  uai  of  opinion,  upon 
the  evidence,  that  there  had  been  no  claim  of  right 
on  the  part  of  the  appellant,  and  that  good  faith 
had  been  negatived  by  the  appellant's  conduct.  He 
also  was  of  opinion  that,  although  it  had  not  been 
proved  that  the  steamship  company  had  given  any 
notice  that  unconsumed  rations  were  not  to  be 
taken  ashore,  the  appellant  was  well  aware  that 
the  practice  was  disapproved  of  by  the 
company.  He  convicted  the  appellant. 
Held,  that  the  finding  of  the  learned  magistrate  as 
above  set  out  was  net  sufficient  to  establish  mens 
rea  on  the  part  of  the  appellant,  and  that  the  con* 
viclion  must  be  quashed. 

Held,  by  8hearman,  J.,  that  under  sect.  25  of  the 
Merchant  Shipping  Act  1906  the  food  to  be  sup- 
plied to  teamen  was  intended  for  consumption  on 
the  voyage,  and  that  if  any  portion  of  it  remained 

(a)  Rsportod  bi  J.     hlatsk,  £■).,  B*rruur-*I-L4w~ 


vnconiumcl  it  was  the  property  of  the  shipowner 

and  not  of  the  seaman,  even  though  it  had  been 

served  out  to  him. 
Case  stated  by  the  stipendiary  magistrate  for  tbe 
city  of  Liverpool. 

The  appellant,  a  seaman,  was  charged  before 
the  stipendiary  magistrate  at  Liverpool  that  he 
did,  on  the  19th  July  1918,  feloniously  steal  two 
tins  of  marmalade  and  three  tins  of  milk,  tbe 
property  of  his  employers,  the  Booth  Steamship 
Company  Limited. 

On  the  hearing  of  the  charge  the  following 
facts  were  proved  or  admitted:— 

1.  The  appellant  was  a  member  of  the  crew  of 
the  steamship  Michael,  belonging  to  the  Booth 
Steamship  Company  Limited. 

2.  The  Bteamship  had  been  on  a  voyage  from 
and  to  the  port  of  Liverpool  which  lasted  about 
twelve  weeks,  and  on  that  voyage  the  appellant 
was  one  of  a  mess  of  ten  of  tbe  crew  to  whom 
rations  bad  been  served  in  bulk  weekly,  in  accord- 
anoe  with  the  scale  of  provisions  required  by 
sect.  25  of  the  Merchant  Snipping  Act  1906,  to  be 
supplied  to  the  crew  daring  the  voyage. 

3.  It  bad  been  agreed  between  the  members  of 
the  mess  to  which  the  appellant  belonged  that  the 
tins  of  milk  and  marmalade  so  served  out  to  them 
should  not  be  opened  during  tbe  voyage,  but 
should  be  kept  and  shared  equally  between  the 
members  of  the  mess  for  the  purpose  of  being 
taken  home   by  them  respectively  after  the 

Tin  _  of  this  arrangement  the 
appellant  carried  from  tbe  ship  the  two  tins  of 
marmalade  and  the  three  tins  of  milk,  the  subject- 
matter  of  the  obarge  against  him. 

5.  The  arrangement  amongst  the  members  of 
the  mess  as  to  the  keeping  of  tbe  marmalade  and 
milk  and  the  carrying  away  of  the  same  by  tbe 
members  of  the  mess  at  the  termination  of  the 
voyage  was  not  sanctioned  by  or  known  to  tbe 
steamship  company. 

On  behalf  of  the  appellant  it  was  contended 
before  the  learned  stipendiary  that  upon  the  above- 
mentioned  facta  he  bad  committed  no  offence, 
inaamuoh  as  be  was  entitled  by  law  to  his  due 
share  of  tbe  rations  so  served  out  in  bulk,  and  that 
hot  was  perfectly  entitled  to  choose  whether  he 
would  consume  the  same  during  tbe  voyage  or 
rttiin  them  and  take  them  home  for  consump- 
tion after  tbe  conclusion  of  the  voyage. 

On  behalf  of  the  prosecution  it  was  contended 
that,  although  it  was  quite  true  that  the  steamship 
company  were  bound  to  supply  the  statutory 
amount  of  rations  to  the  seaman,  such  rations 
were  served  out  by  the  company  on  the  expre«H 
undent  indiDg  that  they  were  to  be  consumed 
during  the  voyage  and  that  they  were  supplied 
for  that  purpose  only ;  that  the  property  in  such 
part  of  the  rations  as  remained  unconsumed  at 
the  end  of  the  voyage  was  in  the  company ;  and 
that  the  appellant  bad  no  legal  right  to  take  them 
away  from  the  steamship. 

Tbe  learned  stipendiary  convic tad  the  appellant, 
who  agreed  to  be  tried  by  a  court  of  summary 
jurisdiction.  The  stipendiary  agreed  to  state  a 
case  for  the  opinion  of  tbe  High  Court  as  to 
whether  his  decision  was  right  in  point  of  law. 
The  case  stated  came  before  the  Divisional  Court 
in  the  first  instance  on  the  17th  Deo.  1918,  when 
it  was  sent  back  for  amplication  by  the  learned 
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magistrate,  the  co u rt  desiring  that  he  should  state 
whether  the  appellant  might  have  taken  the 
rations  under  a  claim  of  right,  mistaken  or  other* 
wise,  or  whether  be  took  the  property  feloniously. 
The  court  also  desired  that  the  learned  stipendiary 
should  state  the  facta  upon  which  he  based  hia 
judgment.  Accordingly  the  following  statement 
was  added  to  the  original  case  stated  :— 

(a)  The  appellant  was  stopped  on  leaving  the 
gate  of  the  Harrington  Dock,  where  the  steamship 
Michael  had  been  berthed,  by  two  members  of  the 
Liverpool  police  force.  He  was  carrying  a  sailor's 
kit  bag,  which  appeared  to  be  full  and  heavy.  In 
accordance  with  the  regular  practice  of  the  police 
at  Liverpool,  the  constables  asked  the  appellant 
what  was  in  the  bag,  and  the  appellant  produced 
a  ticket  Bigned  by  an  officer  of  the  ship,  containing 
the  words  :  "  Pass  bearer  with  one  bag— personal 
effects."  The  cons  tables  then  asked  what  was 
meant  by  personal  effects,  and  the  appellant 
replied,  "My  own  clothing."  The  police  then 
inquired  whether  he  had  any  ship's  stores  or 
contraband  gooda  in  the  bag.  He  said  "No." 
On  searching  the  bag  the  police  found  two  71b. 
tins  of  marmalade  and  three  small  tins  of  milk, 
the  subject  of  the  charge,  which  were  of  the  value 
of  about  11.  On  being  asked  by  the  police  to 
account  for  his  possession  of  the  goods,  the 
appellant  replied  that  they  were  the  milk  and 
marmalade  which  he  had  saved  up  on  the  voyage. 
He  was  then  aaked  whether  the  officer  who  signed 
hia  paaa  knew  that  the  milk  and  marmalade  were 
in  the  bag  with  his  clothing,  and  he  answered 
"No."  He  was  further  asked  whether  he  bad 
obtained  permission  to  take  the  milk  and  mar- 
malade ashore,  and  whether  be  had  "  declared  " 
the  goods  to  the  customs'  officer.  To  each  of 
these  questions  he  replied  in  the  negative,  and 
stated  that  only  his  mates  knew  of  the  fact  that 
the  goods  were  being  taken  away.  On  being  taken 
to  the  police  station  and  subsequently  charged 
with  stealing  the  above-named  articles,  the 
property  of  the  Booth  Steamship  Company,  he 
made  no  reply. 

(6)  The  practice  which  obtained  on  board  the 
steamship  Michael,  with  regard  to  serving  out 
the  rations  of  jam  or  marmalade  (of  which  the 
two  71b.  tins  of  marmalade  were  part)  during  a 
voyage,  was  that  a  71b.  tin  of  jam  or  marmalade 
was  issued  one  week  for  the  mess,  of  which  the 
appellant  was  a  member,  and  in  the  following 
week  two  71b.  tins,  thus  making  an  issue  of  three 
71b.  tins  of  jam  or  marmalade  every  fortnight. 

(c)  The  general  instructions  (which  were  provod 
by  the  evidence  of  the  ohief  steward  of  the  steam- 
ship Michael),  issued  by  the  Booth  Steamship 
Company  to  the  crew  of  the  vessel  were  that  no 
member  of  the  crew  was  to  take  any  provisions 
ashore,  which  had  been  purchased  abroad  by  the 
seaman  himself,  without  the  consent  of  the 
captain.  Although  it  was  not  proved  that  any 
such  instructions  aa  just  mentioned  with  regard 
to  rations  had  been  actually  given,  or  that  such 
instructions  were  posted  on  the  ship,  the  appellant 
was  well  aware  of  the  fact  that  the  Booth  Steam- 
ship Company  disapproved  of  the  seamen  taking 
their  unconaumed  rations  ashore,  the  more  so  as 
such  disapproval  was  in  accordance  with  the 
practice  at  the  time  of  most  of  the  other  shipping 
companies  in  Liverpool. 

(a!)  In  spile  of  the  knowledge  of  such  disap- 
approval  as  aforesaid,  the  appellant  carried  away 


the  said  marmalade  and  milk  from  the  steamship 
Michael  without  the  knowledge  and  consent  of 
the  captain  or  any  person  in  authority  on  the 
ship. 

The  learned  stipendiary  concluded  his  addi- 
tional statement  aa  follows : 

"  It  was  upon  the  facts  stated  above  and  in  the 
case  stated  by  me  on  the  14th  Oct  1918,  that  I 
based  my  judgment  that  the  appellant  had  taken 
away  from  the  ship  the  said  tins  of  marmalade 
and  milk  feloniously.  I  considered  that  aa  a 
matter  of  law  the  property  in  the  unconaumed 
rations  issued  to  the  crew  must  be  deemed  to 
remain  and  be  in  the  Booth  Steamship  Company. 
I  further  considered  that  the  suggestion  that  the 
appellant  had  taken  the  property  under  a  claim 
of  right,  made  in  good  faith,  was  negatived  by 
the  fact  that  the  appellant  knew  that  the  Booth 
Steamship  Company  expressly  disapproved  of 
such  action,  and  the  further  fact  that  the  appel- 
lant had  carried  away  the  property  in  a  clandestine 
manner." 

By  seot.  25  of  the  Merchant  Shipping  Act  19C6 
(6  Edw.  7,  c  48),  it  is  provided : 

(1)  Tbe  master  of  every  ship  for  which  an  agreement 
with  the  crew  ia  required  under  the  Merchant  Shipping 
Acts  shall,  if  the  agreement  ia  made  after  the  lat  J  one 
1907,  furnish  provisions  to  every  member  of  the  crew 
(who  does  sot  fnrniah  hia  own  provisions)  in  accordance 
with  tbe  aesie  set  oat  in  tbe  first  schedule  to  this  Act, 
and  for  the  purposes  of  sect.  199  of  the  principal  Act 
(which  provides  for  compensation  in  the  case  of  short 
or  bad  provisions)  every  such  member  of  the  crew  of  the 
ship  shall  be  deemed  to  have  stipulated  by  hia  agree- 

Abinger  ]  for  tbe  appellant.  —  The  learned 
stipendiary  had  convicted  the  seaman  of  larceny, 
but  there  was  no  evidence  upon  the  facts  as  set 
out  in  the  case  stated  that  a  criminal  offence  had 
been  committed.  Possibly  there  had  been  a  breach 
oi  contract  under  the  Merchant  Shipping  Act 
1906,  but  there  waa  nothing  to  bring  home  the 
offence  of  stealing.  The  seaman  had  to  be 
supplied  with  rations  on  the  scale  directed  by 
Act  of  Parliament.  There  was  no  authority  on 
the  point  aa  to  whether  the  rations  became  tbe 
absolute  property  of  tbe  seaman  when  served 
out  at  sea  or  whether  the  unoonanmed  portion 
remained  the  property  of  the  shipowner.  In  the 
absence  of  snob  authority  there  ought  not  to  have 
been  a  conviction.  There  was  a  complete  absence 
of  mem  rea.  The  learned  magistrate  appeared  to 
have  been  influenced  by  the  conduct  of  the  appel- 
lant when  leaving  the  docks,  and  the  facts  set  out 
in  the  original  case  stated  and  the  supplemental 
statoment  were  inconsistent  It  was  not  sufficient 
to  support  the  conviction  and  it  ought  to  be 
quashed. 

Leelie  Scott  K.C.  and  Maxwell  for  the  respon- 
dent, the  Chief  Constable  of  Liverpool. — The 
intention  of  tbe  Merchant  Shipping  Act  190t> 
was  [inter  alia)  tc  provide  that  seamen  ahould  be 
supplied  with  proper  and  adequate  food  upon  a 
voyage  to  keep  them  in  good  health  for  the 
purposes  of  the  voyage.  There  waa  nothing  in 
the  Act  which  referred  in  any  way  to  the  passing 
of  property,  and,  in  the  absence  of  any  expressed 
intention  to  that  effect,  it  waa  submitted  that  the 
property  remained  in  the  steamship  company. 
The  appellant  was  therefore  dealing  with  the 
property  of  another.  Moreover,  he  knew  full  well 
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that  be  had  do  right  to  take  the  provisions  ashore, 
nor  was  there  any  right  to  divide  up  aa  he  bad 
done  with  the  other  members  of  his  meat.  There 
was  ample  evidence  before  the  learned  magistrate 
to  enable  him  to  find  mens  rea  on  the  part  of  the 
appellant.  His  conduct  when  leaving  the  docks 
should  be  noticed.  He  never  said  to  anyone 
that  be  was  taking  away  the  provisions  because  he 
claimed  to  be  entitled  to  do  so.  The  conviction 
sboold  be  upheld  and  the  appeal  should  be  dis- 
missed. 

Brat,  J.— I  am  of  opinion  that  in  this  case  the 
appeal  must  be  allowed,  as  I  do  not  think 
that  the  appellant  should  have  been  convicted 
on  the  evidence  and  the  facts  which  we  have 
before  us. 

There  is  a  question  of  great  difficulty  raised  by 
the  parties,  and  that  is  whether,  under  sect.  25  of 
the  Merchant  Shipping  Act  1906,  the  rations 
which  are  served  out  by  the  master  of  the  ship  to 
the  seamen  become  the  absolute  property  of  the 
seamen  or  not.  However,  1  do  not  think  that 
it  is  necessary  to  decide  this  point  in  the 

Csent  instance,  and  if  these  proceedings  have 
n  brought  for  the  purpose  of  testing  it,  I  am 
sorry  for  it.  It  is  quite  possible  for  the  steamship 
company  to  thresh  the  matter  out  in  another  way 
if  they  are  desirous  of  doing  so— namely,  by 
asking  for  a  declaration  or  something  of  that 
kind.  That  is  not  what  is  desired  here,  and  since 
it  is,  as  I  have  said,  unnecessary  to  answer  this 
particular  question  to-day,  I  shall  not  express  any 
opinion  whatsoever  as  to  it. 

Bat  assuming  that  the  property  in  the  rations 
— that  is,  in  that  portion  ot  the  rations  which 
remained  unconaumed  at  the  end  of  the  voyage- 
was  still  in  the  steamship  company,  it  would  be 
incumbent  upon  the  prosecution  to  show  that  there 
waa  mens  rea  on  the  part  of  the  present  appellant 
In  other  words,  there  ought  not  to  have  been  a 
recorded  against  this  seaman  unless 
evidence  to  show  that  he  knew  that 
he  was  doing  wrong  in  taking  something  which 
was  the  property  of  another.  Now,  do  the  faots  in 
the  present  case  go  to  the  length  of  showing  that 
the  appellant  knew  that  be  was  taking  what  he 
knew  to  be  the  property  of  the  steamship  com* 
pany  ?  In  my  opinion  they  do  not.  It  is 
admitted  that  there  were  no  instructions  given  to 
the  seamen  with  reference  to  the  taking  of  rations 
ashore,  although  I  will  assume,  as  I  think  was 
the  case,  that  the  seamen  knew  (and  this  included 
the  appellant)  that  the  steamship  company  dii- 
approved  of  the  practice.  But  this  is  quite  con- 
sistent with  the  property  in  the  rations  being 
in  the  seaman.  I  can  quite  understand  the  desire 
of  the  steamship  company  that  the  rations  which 
were  supplied  should  be  consumed  on  board  ship, 
•  specially  as  they  were  supplied  for  the  benefit  of 
the  seaman  and  to  maintain  him  in  good  health, 
and  no  doubt  they  were  fully  entitled  to  stipulate 
they  should  be  so  consumed.  But  the  mere 
of  their  disapproval  of  the  practice  of  taking 
i  whioh  remained  unconaumed  at  the 
end  of  the  voyage  iB  not,  in  my  opinion,  a 
sufficient  justification  for  the  finding  that  there 
was  mens  rea  on  the  part  of  the  seaman,  as  has 
been  found  by  the  learned  stipendiary. 

For  the  reasons  whioh  I  have  stated  I 
think  that  the  appellant  should  not  have  been 
convicted,  and  that  the  appeal  should  be 
allowed. 


A  T.  Lawrkncb,  J.— 1  am  of  the  same  opinion, 
and  I  quite  agree  with  my  Lord  in  feeling  that 
there  is  considerable  difficulty  as  to  the  interpre- 
tation of  sect.  2ii  of  the  Merchant  Shipping  Act 
1906  with  regard  to  the  property  in  the  uncon- 
sumed  rations.   I  think  that  it  is  possible  that 
the  property  in  the  same  passes  to  the  seaman 
upon  delivery  to  him,  but  still  this  is  not  alto- 
gether clear.   It  has  been  argued  on  behalf  of  the 
respondent  that,  since  there  are  no  words  in  the 
statute  whioh  expressly  pass  the  property  in  the 
rations  to  the  seam  an,\tb  ere  is  strong  ground  for 
considering  that  the  property  remains  in  the 
shipping  company,  because  I  fully  agree  that  the 
policy  of  the  Act  is  to  be  looked  at,  and  that 
policy  is  undoubtedly  that  the  seamen  should  be 
provided  with  proper  and  adequate  food  upon  a 
voyage  so  as  to  enable  them  to  remain  in  good 
health  and  fit  to  perform  their  ordinary  duties  aa 
seamen.   It  is  on  this  ground  that  I  find  the 
difficulty  of  determining  in  my  own  mind  whether 
the  property  in  the  rations  did  or  did  not  pass  to 
the  seamen  when  the  same  were  delivered  to  them 
on  board  ship.   It  is  not  necessary,  however,  to 
decide  the  present  case  upon  that  point,  for  with- 
out it  I  am  quite  satisfied  from  the  facts  set  out  in 
the  case  stated  that  the  appellant  should  not  have 
been  convicted.  The  learned  stipendiary  appears 
to  me  to  negative  the  bona  fide$  ox  the  claim  of  the 
appellant  to  the  property  without  any  evidence 
whatsoever.    He  says,  in  his  additional  state- 
ment, "  I  am  satisfied,  and  found  as  a  fact,  that 
although  it  was  not  proved  that  any  such 
instructions " —  that  is,  instructions  with  regard 
to  the  rations  remaining  the  property  of  the 
shipping   company — "with   regard  to  rations 
bad  been  actually  given,  or  that  any  notices  of 
such  instructions  were  posted  on  the  ship, 
yet  the  appellant  was  well  aware  of  the  fact  that 
the  Booth  Steamship  Company  disapproved  of 
the    seaman   taking  his   un consumed  rations 
ashore,  the  more  so  as  such  disapproval  was  in 
accordance  with  the  practice  at  the  time  of  most 
of  the  other  shipping  companies  in  Liverpool." 
Now,  in  my  judgment  there  was  no  evidence  of 
that  whatever,  and  later  on  it  appears  that  the 
ground  on  whioh  he  based  his  decision  was  this  i 
"  I  considered  that  aa  a  matter  of  law  the  property 
in  the  unoonsumed  rations  issued  to  the  crew 
must  be  deemed  to  remain  and  be  in  the  Booth 
Steamship  Company.   I  further  considered  that 
the  suggestion  that  the  appellant  had  taken  the 
property  under  a  olaim  of  right,  made  in  good 
faith,  was  negatived  by  the  fact  that  the  appellant 
knew  that  the  Booth  Steamship  Company  ex- 
pressly disapproved  of  such  action."   It  is  all 
inference,  a  -6  I  am  of  opinion  that  no  man  ought 
to  be  convicted  of  the  offence  of  larceny  when  it  is 
not  quite  clear  that  he  waa  doing  an  act  whioh  he 
knew  was  wrongful  and  with  a  felonious  intent 
I  think,  therefore,  that  this  conviction  ought  to 
be  quashed. 

Shearman,  J.— I  have  been  in  considerable 
doubt  during  the  course  of  the  argument,  but  my 
doubts  are  not  strong  enoagh  to  lead  me  to  differ 
from  the  conclusion  at  which  my  two  brothers 
have  arrived.  I  think  that  it  is  quite  arguable 
that  there  was  some  evidence  upon  which  the 
learned  stipendiary  might  have  found  a  felonious 
intention  on  the  part  of  the  appellant,  and  I 
believe  he  so  intended  to  find;  but  the 
language  of  his  finding  is  so  doubtful  that  it 
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priz9  was  iaeued  in  1918,  and  it  waa  ordered  that 
the  service  of  the  writ  should  be  effected  hy 
advertisement  and  by  filing  the  writ  in  the 
Ad  miralty  Registry.  No  appearance  waa  entered. 

The  sole  question  raised  upon  the  hearing  of 
the  case  was  whether  the  principles  of  capture 
which  were  applicable  in  the  case  of  enemy  vessels 
captured  on  the  high  seas  were  equally  applicable 
when  the  captures  were  effected  in  great  inland 
waters. 

The  facts  and  the  arguments  are  sufficiently 
indicated  in  the  judgment. 

The  Attorney-General  (Sir  F.  £.  Smith,  K.O.) 
and  Pearee  Higgins  for  the  Procurator-General. 

Cur.  adv.  cull. 


would  not  be  doing  justice  to  the  appellant 
if  we  failed  to  give  him  the  benefit  of  the 
doubt  and  set  the  conviction  aside.  That 
is  quite  sufficient  for  the  purpose  of  the  present 
case,  and  from  the  form  in  which  the  case  stated 
ia  presented  to  ua  it  ia  not  really  necessary  to  go 
any  further.  But  a  point  of  some  interest  has 
b«en  raised  aa  to  the  meaning  of  sect  25  of  the 
Merchant  Shipping  Aot  1906  in  connection  with 
the  property  in  ra'  ions  served  out  to  seamen 
during  a  voyage  when  a  portion  of  such  rations 
are  unconsumed.  My  learned  brothers  have  felt 
some  doubt  aa  to  this  matter.  I  feel  no  doubt 
whatever.  The  section  of  the  Act  of  1906  merely 
gives  directions  as  to  the  furnishing  or  supply 
of  provisions  which  are  intended  solely  for  con- 
sumption on  board  ship  during  the  voyage.  I 
have  not  the  slightest  hesitation  in  expressing 
the  opinion  that  the  unconsumed  rations  remain 
the  property  of  the  shipping  company.  However, 
that  point  is  not  really  necessary  for  the  decision 
in  the  present  case  as  the  conviction  cannot  stand 
upon  another  ground.  On  that  ground  I  am, 
under  the  circumstances,  in  full  accord  with  the 
conclusion  at  which  my  two  brothers  have  arrived 
—namely,  that  this  appeal  must  be  allowed  and 
the  conviction  quashed. 

Solicitor  for  the  appellant,  Alexander  Smith, 
for  John  A.  Behn,  Liverpool. 

Solicitors  for  the  respondent,  F.  Venn  and  Co., 
for  E.  B.  Piekmere,  Liverpool. 


PROBATE,  DIVORCE,  AND  ADMIRALTY 
DIVISION. 
PRIZE  COURT. 

Oct.  22  and  Nov.  25,  1918. 
(Before  Lord  Strrndalr,  President.) 
In  thr  Matter  of  certain  Craft  capturbd 

on  Lake  Victoria  Ntanza.  (a) 
Priu  Court— Enemy  croft— Captures  on  high  seas— 
Capturu  on  inland  waters— Legality— Right  to 
prize— Principles  to  be  applied-  Extent  and  limi- 
tations of  principles. 

There  is  no  general  principle  of  international  law 
excluding  all  captures  on  inland  waters  from  the 
operation  of  the  law  of  pri:t.  Therefore  enemy 
craft  captured  by  His  Majesty's  armed  ships  on 
an  inland  lake,  such  as  Lake  Victoria  Nyanza, 
are  subject  to  condemnation  as  -prize.  The  con- 
ditions  of  the  locality  are  such  as  to  exclude  any 
analogy  between  tuch  captures  and  captures  on 
land  by  land  war  J  are* 

This  was  an  action  in  which  the  Procurator* 
General  asked  for  the  condensation  of  certain 
enemy  craft  and  other  enemy  property  captured 
by  armed  ships  of  His  Majesty  on  Lake  Victoria 
Nyanza  during  the  first  two  years  of  the  war. 

During  the  naval  and  military  operations  in 
Eist  Africa,  the  Germans  employed  the  services 
of  various  craft  on  Lake  Viotorii  Nyanza.  The 
whole  of  these  were  captured  or  destroyed  at 
different  times  by  His  Majesty's  ships  of  war, 
though  some  of  the  property  on  board  those  which 
were  sunk  was  afterwards  recovered.   A  writ  in 

(a)  Reported  by  J.  A.  Slatm.  Etq~)tarrlit#r-M-Law. 


Nov.  25— The  President.— In  this  case  the 
Crown  asks  for  condemnation  aa  prize  of  the 
craft  and  other  property  mentioned  in  the 
schedule  to  the  writ.  The  ground  of  condemna- 
tion alleged  ia  that  everything  mentioned  in  the 
schedule  waa  enemy  property  captured  by  His 
Majesty's  ships  of  war.  All  the  captures  were 
made  on  the  waters  of  the  Lake  Victoria  Nyanza 
in  East  Africa.  The  captor  ships  are  described  as 
H.M.S.  Winifred,  H.M.S.  Eavirondo,  and  H.M.S. 
Nyanza.  I  have  no  precise  information  aa  to  the 
size  and  description  of  these  vessels.  I  believe, 
however,  that  the  following  description  is  fairly 
accurate;  The  Winifred  and  Nyanza  were  twin- 
screw  trading  steamers  requisitioned  and  com- 
missioned by  the  Admiralty,  of  700  and  1146  tons 
respectively,  and  armed,  the  former  with  one 
4is.  gun  and  the  latter  with  one  4in.  and  other 
gunB.  The  JCortrcnio  was  a  steam  tug  of  200 
tonB,  armed  with  one  12-pounder  and  other  guns. 
There  were  also  three  other  armed  vessels  on 
Lake  Victoria  Nyanza,  and  an  armed  store  ship, 
all  of  which  bad  been  trading  steamers  before 
being  requisitioned  by  the  Admiralty. 

I  have  no  precise  information  as  to  the  vessels 
which  the  Germans  had  upon  the  lake,  but  at  any 
rate  they  bad  one  armed  steam  tog,  the  Muanti, 
which  waa  sunk  in  the  operations  mentioned  in 
this  case,  and  no  doubt  other  armed  vessels. 
There  was  a  considerable  amount  of  fighting  on 
the  lake  from  time  to  time.  According  to  the 
evidence,  all  the  captor  ships  were  commissioned 
ships  of  His  Majesty's  navy,  the  cap  tared 
property  belonging  to  enemies  of  this  country. 
There  could,  therefore,  be  no  question  as  to  the 
condemnation  except  such  aa  may  arise  from  the 
nature  of  the  locality  where  the  capture  took 
place. 

Lake  Victoria  Nyanza  is  an  inland  lake,  and 
there  is  no  access  to  it  from  the  sea  available  for 
any  vessel*.  All  the  vessels  plying  upon  it,  except 
such  small  craft  aa  have  been  built  there,  have 
been  brought  overland  to  the  lake,  either  whole  or 
in  sections,  and  there  put  together,  if  necessiry, 
and  launched.  The  question  is  whether  craft  and 
other  property  captured  upon  the  waters  of  inch 
a  lake  are  the  subject  of  prize. 

There  is,  so  f*r  as  I  know,  no  authority  in 
point,  except  the  case  of  the  Kangani  and  the 
tledwig  von  Weissmann,  which  came  before  this 
court  in  1917.  In  that  case  the  late  President 
awarded  priza  bounty  to  H.M.8.  Mini,  Toukm, 
and  Fifi,  in  respeot  of  the  Kangani  and  the 
Hedwigvon  Weissmann.  H.M.S.  if  imi  and  Toutcn 
were  motor-launches  brought  from  England  and 
launched  on  Lake  Tanganyika.  They  each  carried 
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one  gun,  and  very  goon  after  their  launch  they 
attacked  and  captured  the  German  vessel 
Kangani,  a  larger  but  much  Blower  vessel.  She 
was  repaired  and  incorporated  into  His  Majesty's 
navy  under  the  name  of  Pifi.  The  three  vessels 
after  this  attacked  and  sank  the  He d wig  von 
Weieemann.  They  were  held  entitled  to  prize 
bounty,  and  the  considerations  necessary  for  that 
decision  are  the  same  as  those  necessary  for  a 
decision  as  to  condemnation.  The  conditions  of 
Lake  Tanganyika  are  the  same  as  those  of  Lake 
Victoria  Nyanza,  and  therefore  this  case  is,*  so  far 
as  it  goes,  an  authority  in  favour  of  the  Crown. 
The  late  President  also  made  an  order  of  requisi- 
tion in  respect  of  some  of  the  property  with  which 
the  caae  was  concerned.  I  was,  however,  told  that 
the  point  wm  not  discussed  in  either  of  these 
cases,  and  therefore  I  think  that  I  am  bound  to 
consider  this  case  independently. 

To  do  this  I  think  that  it  is  necessary  to 
consider  the  extent  and  limitations  of  the  right 
to  prize.  I  do  not  think  that  I  need  do  so  at  any 
length,  for  they  have  been  discussed  in  the  cases 
of  The  Roumanian  (13  Asp.  Mar.  Law  Cas.  8 ;  112 
L.  T.  Rep.  464;  (1915)  P.  26)  and  The  Miramichi 
(13  Asp.  Mar.  Law  Gas.  21 ;  112  L.  T.  Rep.  349 ; 
(1915)  P.  71)  by  the  late  President,  and  his 
judgments  in  those  cases  have  been  approved  by 
the  Privy  Council.  The  learned  President  cited 
a  passage  from  Hall's  International  Law.  6th  edit, 
p_.  435  (7th  edit.,  463),  and  from  a  note  in  Dana's 
Edition  of  Wbeaton,  8th  edit.,  1866,  dealing  with 
the  matter.  They  are  fully  set  out  in  the  report 
of  The  Roumanim  (ubi  tup.). 

The  late  President  also  pointed  out  that  the 
commission  under  which  this  court  acts  in  prize 
contiina  no  limitation  of  the  jurisdiction  which 
would  exclude  the  property  then  under  his  con- 
sideration. Nor  does  it,  in  my  opinion,  any 
more  by  ite  terms  exclude  the  property  which  I 
have  to  consider.  The  result,  therefore,  is  that 
prima  facie  all  enemy  property  is  liable  to  seizure 
and  condemnation  as  prize,  but  that  the  primd 
facie  liability  has  been  limited  to  some  extent  by 
international  law.  The  question  that  I  have  to 
consider  is  whether  this  limitation  excludes  the 
present  case. 

The  right  of  priza  is  not  limited  t?  property 
on  the  sea.  This  was  decided  in  the  case  of  Lindo 
v.  Rodney  (2  Dong.  613),  where  the  property  in 
question  was  property  taken  at  the  surrender  of 
the  island  of  St.  Eastatius  to  His  Majesty's 
naval  and  military  forces.  It  was  objected  that 
the  property  was  not  Bubject  to  the  jurisdiction  of 
the  Prize  Court  because  it  was  taken  on  land.  Lard 
Mans&eld  and  the  Court  of  King's  Bench,  how- 
ever, held  that  the  property  was  subject  to  the 
law  of  prize,  Lord  Mansfield  saying,  in  reference 
to  the  uommiB8;on,  which  is  for  all  purposes  the 
same  as  the  present:  "It  doesn't  say  upon  the 
sea ;  it  doesn't  say  goods  in  the  ship.'  See  also 
the  judgments  iu  Le  Cause  v.  Eden  (2  Doug.  594). 

It  appears  fairly  clear  that  there  is  no  settled 
practice  by  which  captures  on  inland  waters  are 
excluded  from  the  law  of  prize.  On  the  21st  Feb. 
1917,  the  Italian  Priz9  Court,  sitting  at  Rome, 
condemned  as  lawful  pri/.a  two  river  steamers 
employed  in  navigation  between  the  port  of 
Cervignano,  on  the  river  Aussa,  some  miles  from 
ite  mouth  to  Grado,  at  the  mouth  of  the  river, 
and  Trieste.  The  case  itself  is  not  entirely  in 
point  as  it  proceeded  to  a  certain  extent  upon  the 
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doctrine  of  reprisals,  and  it  does  not  seem  quit* 
clear  whether  the  actual  seizure  was  at  Cervignano 
or  at  Grado,  which  is  at  the  mouth  of  the  river 
and  on  the  Gulf  of  Trieste.  In  the  course  of  the 
judgment,  however,  reference  is  made  to  a  decision 
of  the  German  Prize  Court,  in  which  some  Belgian 
ships  moored  in  the  port  of  Dnisberg,  many  miles 
up  the  Rhine,  were  condemned,  and  also  to  the 
case  of  the  Primula,  a  Russian  veisel  whioh  was 
seized  on  the  river  Trave,  between  Liibeck  and 
Travemuude.  I  do  not  know  the  particulars  of 
the  case  as  to  the  captures  at  Duisberg,  but  I  think 
that  I  may  accept  the  statement  of  the  Italian 
Court  that  the  German  Court  recognised  the 
legality  of  the  seizure. 

Another  instance  of  the  Bame  kind  is  to  be  found 
in  the  case  of  The  Cotton  Plant  (10  Wall.  577). 
Although  it  is  cited  in  some  text-books  as  an 
authority  that  captures  on  inland  waters  are  not 
legal  according  to  prize  law,  it  seems  to  me  to 
establish  the  opposite.  The  capture  was  made  on 
the  Roanoke  River,  130  miles  from  its  mouth,  and 
was  held  illegal  because  it  was  contrary  to  the 
provisions  of  a  statute  of  the  United  States  of 
186 1,  which  provided  thaf.  no  property  seized  or 
taken  upon  any  of  the  inland  waters  of  the  United 
States  by  the  naval  forces  thereof  should  be 
regarded  as  maritime  prize.  It  was  argued  that 
this  statute  was  not  applicable  to  this  case,  and 
applied  only  to  such  inland  waters  as  the  great 
lakes.  This  seems  to  me  to  be  clearly  an  expres- 
sion of  opinion  that  but  for  the  statute  a  seizure 
upon  this  inland  river  would  have  been  a  good 
seizure. 

Starting,  then,  from  the  proposition  that  there 
is  no  general  principle  excluding  all  captures  on 
inland  waters  from  the  operation  of  the  law  of 
prize,  it  is  necessary  to  consider  whether  a  capture 
on  Lake  Victoria  Nyanza  falls  within  the  class  of 
captures  excluded  from  the  law  of  prize,  under 
the  principles  stated  in  the  passage  from  Wbeaton 
referred  to  above,  which  has  been  approved  by  the 
late  President  and  the  Privy  Council.  In  con- 
sidering this,  regard  must  be  had  to  the  nature 
and  circumstances  of  the  Victoria  Nyanza.  It  is 
a  very  large  lake,  the  chief  reservoir  of  the  Nile, 
and  second  only  in  size  to  Lake  Superior  among 
the  fresh* water  lakes  of  the  world.  Its  greatest 
length  is  250  miles,  its  greatest  breadth  200  miles, 
and  its  coastline  exceeds  2000  miles.  Its  area  is 
over  26,000  square  miles.  It  is,  speaking  roughly, 
about  five-sixths  of  the  size  of  Lake  Superior,  and 
considerably  larger  than  any  other  of  the  great 
American  and  Canadian  lakes.  As  long  ago  as 
1903  a  steamer  of  600  tonB  was  launched  on  the 
lake,  and  there  are  many  steamers  and  craft 
engaged  in  trading  upon  it  The  amount  of 
trade  done  is  very  considerable.  The  Victoria 
Nyanza  is  partly  in  British  and  partly  in  German 
East  Africa,  and  both  Great  Britain  and  Germany 
during  the  war  have  had  armed  vessels  upon  it. 

It  seems  to  me  that  the  conditions  of  saoh  a 
locality  clearly  come  under  the  primd  facie  rights 
of  capture,  and  are  in  no  way  analogous  and 
within  the  principle  applicable  to  captures  on  land 
by  land  warfare. 

I  think  the  language  of  Taney,  C.J.  in  the  case 
of  The  Oeneeee  Chief  v.  FiUHugh  (12  Howard, 
443),  speaking  of  the  great  lakes,  is  applicable  to 
the  Victoria  Nyanza :  "  These  lakes  are,  in  fact, 
inland  seas.  Different  States  border  on  them  on 
one  side  and  a  foreign  nation  on  the  other.  A 
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great  and  growing  oommeroe  ia  carried  on  upon 
them  between  different  States  and  a  foreign 
nation,  which  is  subject  to  all  the  incident*  and 
hazard*  that  attend  commerce  on  the  ocean." 
With  the  exception  of  the  reference  to  different 
States  of  the  Union  which  adjoin  on  one  tide  of 
the  greet  lakes,  thie  eeema  to  me  descriptive  of 
the  oonditioni  of  the  present  case.  On  principle, 
therefore,  I  think  that  capture*  on  Lake  Victoria 
Nyanza  are  subject  to  the  law  of  prize,  and 
authority,  so  far  as  it  exists,  seems  to  me  to  be 

The  nearest  analogy  to  the  lakes  of  East  Africa 
are  the  great  lakes  of  America  and  Canada,  to 
which  I  hare  already  rei erred,  and  these  have  beea 
the  aubject  of  discussion  in  several  cases  in  the 
United  States  courts.  I  do  not  propose  to  diacuaa 
them  at  any  length  as  they  are  concerned  with  a 
different  question — that  ia,  whether  the  great  lakes 
were  aubject  to  the  Admiralty  jurisdiction  of  the 


Ti 


ed  States— and  for  that  purpose  great 
.deration  ia  given  to  the  queation  of  whether 
.  can  he  called  "  the  high  eeaa."  Aa  I  have 
ahown  before,  jurisdiction  in  prize  ia  not  con- 
fined to  capture*  on  the  high  eeaa,  and 
fore  a  good  deal  of  the  discussion  in  the 
mentioned  is  unnecessary  for  this  purpose.  It 
msy  be  mentioned,  'however,  that  Admiralty 
jurisdiction  baa  been  given  to  the  High  Court 
in  Uganda  by  the  Ogands  Order  in  Council  of 
1903,  art.  16  (1) :  "  In  all  matter*  arising  upon 
lake  or  other  navigable  inland  waters." 
:wo  passages  in  the  American  cases  are 
however,  I  think,  relevant  In  The  Genesee  Chief 
v.  Fid  Hugh  (ubx  tup)  Taney,  C.J.,  speaking  of 
the  great  lakes,  says:  "Hostile  fleets  have 
encountered  on  them  and  prizas  have  been 
made."  In  apeaking  of  pr'ms  he  moat  have 
referred  to  incidents  of  the  war  of  1812,  or 
easier,  because  I  find  that  Strong,  J.  in  The 
Cotton  Plant  {ubi.  sup.)  points  out  that  there 
was  no  fighting  upon  the  lakes  during  the  war  of 
the  rebellion.  Iu  apeaking  of  the  application 
of  the  United  States  statute,  to  whioh  I  have 
already  referred,  he  rays :  "It  is  obvious  that 
other  waters  than  those  of  the  great  lakes  were 
contemplated  and  designed  to  be  included. 
The  Act  was  passed  daring  the  war  of  the  rebel- 
lion. .  .  .  There  was  no  war  upon  the  lakes, 
and  they  were  not  within  the  insurrectionary 
district*."  I  know  of  no  events  between  1812 
and  the  war  of  the  rebellion  whioh  woo  Id  give 
rise  to  questions  of  prize  on  the  great  laker. 

In  Mayers'  Admiralty  Lew  and  Practice, 
p.  512,  I  find  it  stated  that  questions  of  prize 
on  the  great  lakes  had  not  arisen  in  the 
Canadian  courts  since  1812,  and  that  snoh  cases 
were  collected  in  the  third  volume  of  the 
Canadian  R sports  of  Appeal  Cases.  They  seem 
to  have  been  decision  8  of  Sir  Alex  under  Oroke, 
a  judge  of  high  repute. 

Unfortunately,  I  have  not  been  able  to  trace  the 
American  Prize  cases  to  which  Taney,  C.J.  refers 
or  to  obtain  the  Canadian  repot ts  mentioned,  but 
I  think  that  I  am  entitled  to  accept  the  statement 
of  the  Chief  Justice  in  the  United  States  case,  and 
that  of  the  writer  of  Mayers'  Admiralty  Law  and 
Practice,  that  such  decisions 


If  they  do, 

they  seem  to  me  to  form  a  complete  analogy  to 
the  Lake  Victoria  Njaozs  case.  At  the  time  The 
Oeneeee  Chief  r.  FUzHuqh  (ubi  tup.)  and  the  other 
cases  ss  to  Admiialty  jurisdiction  were  decided, 


vessels  of  considerable  size,  though  not  the 
largest,  could  approach  the  great  lakes  directly 
from  the  sea  by  river  and  canal ,  and  some  import- 
ance is  attached  to  this  fact  by  the  court*.  There 
is,  as  I  have  before  pointed  out,  no  direct  access 
to  the  Victoria  Nyanzi  from  the  eea,  and  this 
might  be  considered  to  differentiate  this  case  from 
that  of  the  great  lakes.  But  from  a  report  of  Sir 
John  Hay,  then  Secretary  of  State,  made  to  the 
President  of  the  United  States,  cited  in  Moore's 
Digest  of  International  Law,  vol.  1,  p.  696,  it 
appears  that  before  1817  there  was  "no navigable 
connection  between  them  (the  great  lakes)  ana  the 
ocean."  If  this  ia  correct,  as  I  nave  no  doubt  that 
it  is,  the  analogy  between  the  great  lakes  and  the 
Victoria  Nyanza  is  oomplete. 

On  principle  and  authority,  in  my  opinion,  these 
captures  were  legal,  according  to  tne  law  of  prize, 
and  I  agree  with  the  decision  of  the  late  President 
aa  to  Lake  Tanganyika,  to  which  the  same  con- 
siderations apply  aa  to  Victoria  Nyanza. 

I  make  the  order  cf  condemnation,  as  prayed. 

Solicitor  for  the  Procurator-Gsneral,  lreasury 
Solicitor. 


10, 1919. 

(Before  Lord  Stirndalk.  President) 
The  Fkoorib.  (a) 

Pri.e  court  —  Contraband  —  Seizure  —  Claimants — 
Date  when  property  passed — Right  to  appear. 

When  goods  a*e  seized  as  contraband  and  afterwards 
claimed  a?  prizt  in  a  Prize  Court,  the  dale  at 
which  the  position  or  status  cf  the  goods  is  to  be 
determ:ned  is  the  date  of  the  seizure.  But,  opart 
Jtom  questions  which  may  atise  as  regards  etemy 
property  or  as  regards  the  doctrine  of  infection, 
there  is  no  rule  that  the  property  in  the  goods  which 
are  in  question  should  be  in  the  claimants  at  the 
date  of  seiz  tre.  Claimants  are  entitled  to  appear 
and  to  avert  their  cliimi  if  they  have  the  property 
tn  the  goods  at  the  date  when  the  claim  it  put  for- 
ward and  when  the  prize  proceedings  take  place. 

This  is  a  caw  in  whioh  the  Procurator- General 
olaimed  the  condemnation  of  a  certain  quantity 
of  lard  which  was  conditional  contraband  at  the 
date  of  its  seizure  on  board  the  Scandinavian 
steamahip  Frogner. 

The  Frogner  sailed  from  New  York  for 
Gothenburg  on  the  29th  Feb.  1916.  Included  in 
her  cargo  were  1000  tieroes  of  lard,  which  wai 
consigned  by  Messrs.  Armour  and  Ox,  of  Chicago, 
to  Messrs.  Anton  C.  Hers  kind  and  Co..  of  Copen- 
hagen. The  Frogner,  in  accordance  with  tbe 
instructions  of  her  owners,  called  at  Kirk  wall  [on 
the  15th  March  1915,  and  two  days  later  the 
goods  were  seized  by  the  collector  of  customs, 
acting  upon  instructions  from  London.  Messrs. 
Anton  0.  Herakind  and  Co.  paid  for  the  goods 
on  the  23rd  March  1915 — that  is,  aix  daya  after 
tbe  seizure.  There  were  two  bills  of  lading 
relating  to  the  good* ,  one  for  800  throes  nod  one 
for  200  tierce*,  both  dated  the  8cb  Feb.  1915.  and 
under  earth  n(  them  tbe  goods  were  deliverable  to 
Messrs.  C.  Herskind  and  Co.  or  their  assignees. 

The  case  for  tbe  Crown  was  that  at  tbe  date  of 
the  seizure  the  property  in  the  1000  tieroes  wme 


ay  J.  A. 
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in  one  and  the  ume  owner.  No  claim  wu  pat 
forward  by  anyone  a«  to  tbe  200  tieroee,  ana  it 
was  contended  that  these  were  to  be  considered  as 
contraband  and  baring  an  enemy  destination, 
and  should,  on  tbe  materials  before  tbe  court, 
be  condemned,  whilst  tbe  remaining  800  tierces 
should  be  condemned  also  nnder  the  doctrine  of 
infection.  Alternatively  it  was  arged  by  tbe 
Crown  that  the  proper  claimants  were  not  before 


the  court,  as  the  olaimants  in  the  present  case 
bad  not  the  propsrty  in  the  goods  at  the  date  of 
the  seizure  and  bad  therefore  no  right  to  appear. 

Tbe  writ  in  tbe  oase  was  issued  on  the  7th  May 
1915.  An  appearance  was  entered  by  tbe 
claimants  on  the  9th  July  1915,  as  regards  the 
800  tierce*,  and  a  claim  was  filed  by  the  olaimants 
in  Sept.  1916. 

The  learned  Presided  came  to  the  conclusion 
that  there  was  no  evilenoe  which  made  tbe  200 
tierces  confiscable,  and  that  the  doctrine  of  infec- 
tion, therefore,  did  not  apply.  The  second  point, 
as  to  tbe  right  of  the  rltimante  to  appear,  is  tbe 
oolj  one  which  is  noticed  here. 

Tbe  Attorney -General  (Sir  Gordon  Hewarf, 
K  G  ),  the  So\uilor  General  (Sir  £.  H.  Pollock, 
K.Oj,  and  Bmct  Thome*  for  the  Procurator- 


Sir  Erie  Richards,  E.G.  and  Darby  for  the 
claimants 

The  Pkksj  dent  (tftar  dealing  with  tbe  first 
ground  of  olsim).  —  Tbe  second  ground  pot 
forward  on  behalf  of  the  Crown  is  that,  if  tbe 
claim  for  condemnation  fails,  the  goods  must  be 
condemned  for  the  reason  that  the  proper 
claimants  are  not  before  the  court;  that  tbe 
property  in  the  goods  not  haring  passed  to 
Messrs.  Herskind  and  Co.  at  the  date  of  the 
seizure  they  have  no  right  to  claim  in  (bis  court, 
and,  therefore,  there  beiog  no  claimant,  it  ought 
to  be  presumed  that  the  goods  are  contraband. 
This  point  is  one  of  a  rather  technical 
character. 

There  is  no  doubt  s  dictum  of  the  late  Presi- 
dent in  an  unreported  case,  to  which  I  hare  been 
referred— the  Hilding—thmt  where  the  property 
in  the  goods  the  subject-matter  of  tbe  action  has 
not  passed  the  claim  would  be  disallowed.  I  bare 
not  bad  an  opportunity  of  reading  through  the 
whole  of  that  case,  and  I  am  not  sure  that,  as 
suggested  by  Sir  Erie  Richards,  it  is  not  compli- 
cated  by  the  question  of  enemy  property.  I  think 
that  there  are  also  other  dicta  of  the  late  Presi- 
dent to  the  same  effect.  If  that  is  correct,  then 
these  olaimants  cannot  appear  because  they  had 
not  got  the  property  in  the  goods  at  tbe  date  of 
seizure.  Tbe  persons  who  would  have  tbe 
property  in  them  under  the  circumstances  would 
be  Messrs.  Armour  and  Co.,  the  shippers,  and  it 
seems,  as  far  as  I  can  gather  from  the  oases  to 
which  I  hare  been  referred,  to  hare  been  clearly 
decided  by  tbe  Privy  Council  that  if  tbe  shipper 
has  the  property  in  the  goods  at  the  time  of  the 
seizure,  and  the  property  has  not  psssed  from 
him  at  thst  time,  but  he  has  not  got  it  at  the  time  of 
adjudication  and  at  the  time  of  making  tin  claim 
he  cannot  appear — that  is,  h<»  cannot  assert  his 
right  to  the  property  in  the  Prizs  Court. 

Tbe  result  is  this,  and  I  cannot  think  that  it  is 
a  right  cooolnsion— I  am  told  the  point  bss  been 
raised  several  times,  but  not  decided,  and  I  think 
it  ought  to  be  decided  by  the  Privy  Council— that 


the  goods  may  be  brought  into  court  and  con- 
demnation asked  for  and  no  ground  for  condemna- 
tion shown,  but  nobody  can  claim.  The  shipper 
cannot  claim,  because  be  has  not  got  the  property 
at  the  time  that  the  claim  is  put  before  the  court, 
and  the  consignee  cannot  claim  because  he  had 
not  got  the  property  in  the  goods  at  the  date  of 
seizure. 

Now,  tbe  date  of  seizure  is  undoubtedly  the 
date  at  whiob  tbe  status  of  tbe  goods  must  be 
determined ;  but,  apart  from  any  question  of 
enemy  property,  which  does  not  arise  in  this  oase, 
I  cannot  think  that  there  oan  be  suoh  a  state  of 
things  as  that  goods  which  are  not  liable  to  con- 
demnation must  remain  in  the  hands  of  tbe 
Crown  because  the  shipper  cm  not  claim  as  he 
bad  not  the  property  at  the  date  of  making  the 
olaim,  and  the  purchaser  cannot  because  he  bad 
not  the  property  at  the  date  of  seizure.  That  is 
an  impossible  position,  and,  forming  the  best 
judgment  that  I  can,  I  think  that  the  person 
who  has  the  property  at  the  time  the  oase  comes 
into  court  is  the  person  who  should  assert  it. 

I  wish,  howevt  r,  to  guard  myself  by  saying  that 
I  only  oome  to  that  conclusion  apart  from  such 
questions  as  might  ante  as  to  enemy  property  or 
possible  infection.  It  might  very  well  be  said 
that  the  goods  ware  infected  st  the  time  ot 
seizure,  and  you  cannot  disinfect  them  by  passing 
the  property  on  to  them  afterwards.  Apart  from 
questions  of  that  sort,  and  in  a  simple  oase  suoh 
as  the  present,  in  my  opinion  the  person  who  has 
the  property  in  tbe  goods  st  the  time  of  the 
making  of  tbe  claim  is  tbe  person  entitled  to 
assert  that  right,  and  therefore  the  goods  in  this 
case  must  be  released  to  tbe  claimants.  As, 
however,  the  claimants  have  broaght  tbe  whole 
trouble  upon  themselves  by  declining  to  give  any 
account  of  tbe  other  200  tierces,  I  do  not  think 
they  ought  to  have  any  costs. 

Solicitor  for  the 
Solicitor. 

Solicitors  for  the  olaimants, 
and  Co. 


March  31,  April  1  and  2, 1919. 
(Before  Lord  Stkrn  dale,  President) 
Thi  Edna,  (a) 

Prize  Court— Vessel  registered  as  neutral— Nominally 
owned  by  company  in  neutral  country— Actually 
owned  by  enemy  alien— Outbreak  of  war— Un- 
neutral service— Transfer  of  ownership— Validity 
of  transfer— Declaration  of  London  1909,  art.  50. 

Prior  to  the  outbreak  of  the  war  with  Germany  in 
1914,  a  vessel  which  had  been  registered  in  the 
neutral  country  N.,  was  transferred  to  a  company 
in  the  neutral  country  M.,  and  registered  in  M. 
AUhoujh  the  vetsel  had  been  transferred  to  and 
was  nominally  owned  by  the  company  in  M.,  she  was 
actually  owned  and  controlled  by  an  enemy  alien 
who  was,  in  fact,  the  company,  there  being  but  one 
or  two  other  nominal  shareholders  in  the  same.  At 
the  time  of  the  outbreak  of  war  there  was  much 
political  trouble  in  M.,  and  in  order  to  avoid  being 
requisitioned  by  one  or  other  of  the  contending 
pirties  in  M.,  the  vessel  flew  the  German  flag  for 
a  short  period.   Later  on  in  Aug.  1914  she  sailed 
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with  coal  and  other  supplies  from  an  American 
port,  but  returned  the  flag  of  M.  The  coal  and  the 
supplies  were  transferred  to  a  German  cruistr  in 
the  Pacific  Ocean.  In  1915  the  vessel  wai 
'  by  each  of  the  contending  factions  of 
\ually  she  teas  sold  to  a  firm 

carrying  on  business 


f.  in  turn,  but  eventually  she  i 
i«  at  San  Fr 
1916,  subtequently 


''rancMCO.  In  Jan. 
to  the  sale,  the  vessel  was 
captured  by  the  British  and  proceedings  were  taken 
for  her  condemnation  on  the  ground  that  the  sale 
was  invalid  and  that  she  ought  to  be  regarded  as 
an  enemy  vessel. 
Held,  that  upon  the  evidence  and  the  whole  circum- 
stances of  the  cast  the  sale  of  the  vessel  was  bona 
fide  and  not  carried  out  to  evade  the  consequences 
to  which  she  would  have  been  exposed  under 
art.  56  of  the  Declaration  of  London  if  she  had  been 
an  enemy  vessel,  and  the  shipping  of  coal  and 
other  goods  with  their  subsequent  transfer  to  the 
German  cruiser  did  not  make  the  vessel  an 
auxiliary  of  the  Ocman  navy  and  liable  to 
condemnation.  The  court  thereupon  ordered  the 
vesstl  to  be  released,  but  made  no  order  as  to 


This  was  a  case  in  which  the  Procurator- General 
asked  for  the  condemnation  of  the  steamship 
Edna  on  the  ground  that  she  was  an  enemy 
vessel,  or  alternatively  that  she  had  been  engaged 
in  unneutral  service.  The  claim  of  the  Crown 
waa  resisted  by  Messrs.  Sodden  and  Cbristenson, 
a  firm  carrying  on  business  at  San  Francisco,  by 
whom  the  vessel  had  been  bought  in  Oat  1915. 

The  vessel  was  originally  a  Norwegian  one  and 
known  as  the  Jason.  In  1910  she  was  sold  to  a 
firm,  the  Lloyd  Mezioano  Socicic 
when  her  namo  waa  changed  to  the 
Mazailan.  This  Mexioan  firm  really  consisted  of 
one  man,  a  German  named  Jebsen.  After  the 
sale  she  was  transferred  from  the  Norwegian  to 
the  Mexican  registry,  and  Bhe  Hew  the  Mexican 
flag.  Owing  to  the  fears  of  being  requisitioned 
by  one  or  other  of  the  parties  which  were  fighting 
in  Mexico,  each  of  whom  claimed  to  be  the 
Government,  the  owners  placed  her  under  the 
German  Hag,  but  she  was  never  registered  as  a 
German  ship.  At  the  time  of  the  outbreak  of 
war  she  was  dying  tbe  German  flag,  but  soon  after- 
wards she  reverted  to  tbe  Mexican  flag,  and  whilst 
under  that  flag,  on  one  occasion  in  the  month  of 
Oot.  1911,  s  be  carried  coal  and  other  goods  whioh 
were  transferred  to  tbe  German  cruiser  Leipzig 
in  the  Pacific  Ocean  Subsequently  she  was 
engaged  in  trading  on  the  Pacific  coast,  and 
during  1915  ebe  was  taken  and  requisitioned  in 
turn  by  each  of  the  contending  parties  in  Mexico. 
In  Oot.  1915,  as  already  stated,  the  vessel  was 
sold  to  tbe  present  claimants,  who  changed  her 
name  to  tbe  Edna,  and  it  was  whilst  she  was 
upon  a  voyage  in  Nor.  1915  that  she  was  captured 
and  taken  to  the  Falkland  Islands,  where  pro- 
ceedings were  instituted  against  her,  but  after- 
wards transferred  to  the  High  Court  Tbe  Edni 
was  registered  h.h  an  American  ship  imi 
after  her  purchase  by  the  claimants. 

On  behalf  of  tbe  Grown  it  was  contended  that 
under  all  the  circumstances  of  tbe  case  tbe  vessel 
ought  to  be  condemned.  If  she  had  beon  a  neutral 
vopsel  the  mere  carriage  of  contraband  to  tbe 


German  cruiser  Leipzig  would  not  have  been 
sufficient  to  subject  her  to 
was  not  taken  in  the  act,  but  when  the  real 


condemnation,  .is  she 


ownership  and  the  flag  she  had  been  flying  were 
considered)  the  vessel  had  undoubtedly  been  aot- 
ing  as  an  auxiliary  of  the  German  fleet,  and  the 
sale  was  carried  oot  for  the  purpose  of  evading 
the  consequences  of  her  aot. 

On  behalf  of  the  claimants  it  was  contended 
that  the  Edna  never  was  an  auxiliary  of  the 
German  fleet,  and  that  at  the  time  of  supplying 
ooal  and  other  goods  to  the  Leiptig  she  was  flying 
the  Mexican  flag  and  used  to  he  considered  as  a 
neutral  vessel.  The  purchase  was  a  purchase 
from  a  neutral  and  was  made  quite  bond  fide,  and 
the  claimants  were  entitled  to  the  return  of  the 
vessel  together  with  damages  for  detention  and 
for  wear  and  tear. 

The  AUorney-Oeneral  (Sir  Gordon  Hewart, 
K.C.),  the  Solicitor-General  (8ir  Edward  Pollock, 
K.O.),  and  D.  8tsphene,  for  the  Procurator- 
General. 

Sir  Erie  Richards,  K  C.  and  Le  Queens,  for  the 
olaimante. 

The  following  authorities  were  referred  to  in 
the  course  of  the  argument: 

The  Vrow  MKxabeth,  Boscoe's  English  Prise  Cases, 

▼ol.  1,  p.  409 ,  5  Ch.  Bob.  2  ; 
The  Minerva,  Bosooe,  vol.  1,  591 ;  6  Cb.  Sob.  396 ; 
The  Baltica,  Rosooe,  vol.  2,  628  ;  11  Moo.,  P.  C. 
HI  ; 

The  Georgia,  7  Wall.  32  ; 

The  St.  Tudno,  13  Asp.  Mar.  Lew  Cas.  516;  115 

L.  T.  R«p.  «34;  (1916)  P.  291; 
The  Alvrina,  13  Asp.  Mar.  Law  Cas.  311  ;  118  L.  T. 

Bep.  97;  (1918)  A  C.  444 ; 
The  Proton,  14  Asp.  Mar.  Law  Cas.  468  ;  118  L.  T. 

Bep.  519  ;  (1918)  A.  C.  578. 

The  Pkksidknt. — The  Crown  in  this  case  is 
asking  for  the  condemnation  of  a  Bhip  which  is 
now  called  tbe  Edna.  She  was  originally  a 
Norwegian  ship  called  the  Jason,  and  then  bought 
by  a  company,  to  which  I  shall  have  reason  to 
refer  later,  and  named  the  Mazailan,  under  whioh 
name  she  continued  for  some  time  until  she  was 
bought  by  the  present  claimants,  when  she  was 
named  the  Edna.  She  was  bought  some  time  in 
the  early  part  of  1914  by  a  company  called  the 
Lloyd  Mexicano  Socict6  Anonyme,  and  that  com- 
pany waa  really  Mr.  Jebsen.  He  was  the  com- 
pany. There  were  one  or  two  nominal  share- 
holders, but  he  held  substantially  all  the  share*. 
I  suppose  the  ship  was  on  the  Norwegian  register 
before  she  was  bought  by  that  company, , and  she 
was  transferred  to  the  Mexioan  registry  and  flew 
the  Mexican  flag. 

8he  went  on  a  voyage  whioh  lasted  from  March 
to  May  1914.  She  went  north  to  San  Francisco, 
and  then  to  Mexioan  ports  and  back. 

The  next  voyage  lasted  from  May  to  Aug.  1914. 
When  she  got  to  the  port  of  Loe  Angelos  a 
curious  transaction,  which  I  do  not  yet  under- 
stand, took  place.  At  that  time  there  was  a 
good  deal  of  trouble  in  Mexico.  Two  sections  of 
the  community  were  engaged  in  hostilities  with 
one  another,  and  there  was  a  question  as  to 
whether  trouble  might  not  arise  with  the  United 
States.  It  is  said,  for  thatireason.  that  tbe  owners 
of  the  ship  decided  toitransfer  her  to  tbe  German 
register  and  to  put  her  under  the  German  flag, 
tbe  reason  being  that  if  they  put  her  under  • 
neutral  flag  neither  of  the  contending  factions  in 
lexioy  would  requisition  her,  whereas  if  she 
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remained  under  the  Mexican  flog,  as  they  both 
called  themselves  tbe  Mexican  Government, 
either  of  them  might  do  to. 

The  owners  meant  first  to  transfer  her  to  the 
United  States'  flag,  bat  they  were  not  able  to  do 
that  in  consequence  of  tbe  American  law  of 
registration.   What  they  did  was  to  get  a  docu- 
ment which  I  have  not  seen,  a  document  from 
the  German  Consul  at  San  Pedro  (the  port  of 
Los  Angelos),  which  allowed  them  temporarily  to 
pat  on  the  ship  a  German  port  of  registry, 
and  to  fly  the  German  flag.  They  painted  out 
the  name  of  the  Mexican  port  of  registry,  "  La 
Paz,"  and  painted  in  "  Hamburg,"  and  put  her 
under  the  German  flag.   Now,  as  I  have  Baid,  I 
have  not  teen  that  document  It  is  said  on  the 
one  band  that  it  was  for  one  voyage  only,  and,  on 
the  other,  it  was  to  enable  the  owners  to  fly  the 
German  flag  so  long  as  it  was  convenient.  I 
shall  adopt  that  view  as  being  the  correct  one. 
Undoubtedly  she  never  was  registered  as  a 
German  ship,  and  undoubtedly  on  the  evidence 
before  me  her  Mexican  registry  was  never  taken 
off,  and  I  cannot  see  that  that  transfer  oonld 
have  the  slightest  effect  upon  the  ownership  of 
the  vessel.   As  a  matter  of  fact  at  that  time  war 
had  not  broken  out ;  bat  if  it  had,  and  she  had 
been  met  by  a  British  ship  while  flying  the 
German  flag,  it  might  have  been  difficult  for  her 
to  deny  German  nationality.   But  war  bad  not 
broken  oat,  and  nothing  of  the  sort  happened, 
and  in  the  transaction  itself  I  can  see  nothing 
that  alterB  the  ownership  of  the  vessel.    I  do  not 
see  that  it  altered  her  registry,  bat,  at  any  rate,  it 
did  not  alter  her  ownership,  and  she  continued 
the  property  of  the  Mexican  oompany — that  is, 
of  Mr.  Jebsen.    On  the  next  voyage  she  left  on 
the  23rd  Aug.  1914,  and,  therefore,  in  the  mean*  . 
time  war  bad  broken  oat,  and  I  will  take  it,  and  I 
think  it  is  a  fact  that  she  had  not  restored 
herself  to  her  Mexican  name,  and  had  not  painted 
out  the  word  "  Hamburg"  and  hoisted  the 
Mexican  flag. 

Therefore,  at  the  outbreak  of  war,  whether 
rightly  or  wrongly,  she  was  flying  the  German 
flag  at  San  Francisco.    When  the  voyage  com- 
menced on  the  23rd  Aug.  she  sailed  under  the 
Mexican  flag,  and  that  voyage  continued  to  the 
2nd  Oct.   As  before,  she  went  north  and  got  a 
cargo  of  lumber  and  also  a  general  cargo,  and 
then  she  'hipped  some  coal,  and  shipped  it  in  such 
a  way  that  it  could  be  got  out  without  disturbing 
the  rest  of  the  oargo.   She  took  on  board  a  gentle- 
man of  the  name  of  Traub,  a  German  wireless 
operator,  and  in  the  course  of  ber  voyage  she  took 
on  some  other  people,  a  Mr.  Zur-Helle  and  his 
wife  and  another  lady,  and  at  one  time  somebody 
connected    with  the    German    naval  servios. 
Further,  some  packages  which  contained  gun- 
sights  and  perhaps  other  things  useful  for  a  ship 
of  war  were  taken  on  board.  1  think  the  packages 
were  marked  "  Remington  typewriters."  The 
wireless  operator  on  board  was  a  gentleman  named 
Duncan  Smith,  and  he  seems  to  me  to  have 
behaved  with  great  resource  and  great  courage 
throughout  the  voyage.    The  chief  officer  was  a 
gentleman  named  Walters,  who  appears  to  have 
done  the  same.    He  had  refused  to  serve  in  the 
ship  while  she  was  under  the  German  flag,  but 
he  had  rejoined  ber,  together  with  the  cook,  when 
she  came  under  the  Mexican  flag  again.  Traub 
was  shipped  because  it  was  suggested  that  Mr. 


Smith  would  not  work  the  wireless  installation 
as  Mr.  Jebsen  wished  him  to  do. 

I  have  no  doubt  whatever  that  the  coal  was 
shipped,  and  the  other  goods  also,  for  the  purpose 
of  being   transferred  to  the  German  cruiser 
Leipzig.   I  entirely  accept  Mr.  Duncan  Smith's 
evidence  that  he  was  asked  to  communicate  with 
the  Leipzig  and  keep  in  touch  with  her  from  the 
time  they  came  within  range.    What  he  did, 
however,  was  to  put  the  wireless  installation  out 
of  order  in  such  a  way  that  it  would  not  oom- 
I  manioate  with  the  Leipzig.   Only  one  person 
oonld  be  in  the  wireless  room  at  a  time,  and  so 
he  was  able  to  appear  to  produce  the  spark,  and 
to  appear  to  Jebeen  and  Captain  Paulsen  as 
though  he  was  trying  to  get  into  touch  with  the 
ship,  bat  oould  not  get  an  answer.  In  that  way 
he  prevented  complete  touch  being  kept  with  the 
Leipzig  as  had  been  intended ;  but  they  did  meet, 
and  Jebsen  and  the  German  officer  went  on  board 
the  Leipzig  with  one  of  the  ladies,  and  it  is  said 
that  some  of  the  packages  were  transhipped.  The 
coal  was  not  passed  to  her  there.   I  have  no 
doubt  that  the  intention  was  that  the  package 
which  I  mentioned  should  be  put  on  board  ber, 
and  the  coal  also,  and  I  think  that  tbe  story  told 
by  the  master  and  some  of  tbe  others  on  board 
the  ship  that  this  visit  was  merely  a  matter  of 
ooortesy,  and  that  they  went  on  board  as  a 
morning  call,   is   all  nonsense.    It  was  not 
worth   while    to    pat    it    in    an  affidavit 
as  no  one  could  believe  it.    Then  the  ship 
went  on  to   Guaymas,   where  the    coal  was 
discharged  into  lighters,  and  I  have  no  doubt 
that  what  Mr.  Smith  says  he  was  told  on  the 
voyage  back  to  San  Francisco— namely,  that  the 
Leipzig  had  got  the  coal— was  true.   I  do  not 
believe  a  word  of  the  story  told  to  the  contrary, 
and  I  do  not  believe  a  word  of  the  story  that  the 
coal  was  landed  at  Guaymas.  Then  the  ship  went 
on,  and  having  in  the  meantime  discharged  her 
cargo  got  to  San  Francisco  on  the  2nd  Oct.  She 
went  another  voyage  under  the  Mexican  flag, 
lasting  till  the  8th  Oct.  1915,  and  the  reason  that 
that  voyage  lasted  so  long  was  that  she  was 
requisitioned  by  one  of  the  factions  in  Mexico, 
and  then  fell  into  the  hands  of  the  other  party. 
They  kept  her  and  would  not  let  her  go  until  they 
got  a  consideration  for  doing  it-15,000  dollars. 
In  Oct.  and  Nov.  1915  she  was  on  a  voyage  along 
the  coast  for  her  present  owners,  the  claimants  in 
this  case.  On  the  7th  Dec.  1915  she  was  chartered 
to  W.  R.  Grace  and  Go.,  and  in  Jan.  1916  she  was 
seized  by  the  Crown,  and  the  question  now  is 
whether  she  ought  to  be  condemned.  That  is  the 
history  of  the  vessel  as  far  as  need  be  mentioned, 
apart  from  her  passing  into  the  hands  of  tbe 
present  claimants,  which  I  will  now  deal  with. 

The  question  of  the  transfer  of  tbe  veeaol  seetua 
to  have  originated  early  in  1915.  In  January  of 
that  year  a  Captain  Kinder,  who  had  been  in  the 
White  Star  service,  was  carrying  on  busineHs  at 
San  Francisco  as  a  marine  surveyor  and  shipping 
broker.  Correspondence  took  place  between  him 
and  Mr.  Jebsen,  with  the  result  that  on  the 
15th  Feb.  1915  an  agreement  was  made  by  the 
Lloyd  Mexicano  S.A.  with  a  oompany  called 
the  Executive  Company,  for  the  sale  to  them  of 
the  ship.  But  she  was  still  in  the  hands  of  the 
Mexicans,  and  the  owners  were  indebted  to  their 
bankers,  who  were  represented  by  a  Mr.  Wilson. 
The  owners  also  wanted  an  advance  to  get  th 
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■hip  free.  The  result  was  that  the  ship  was 
transferred  to  Mr.  Wilson  on  the  5th  April, 
really  to  secure  the  money  owing  by  the  owners 
to  the  bank,  and  also,  if  possible,  to  get  her  pnt 
under  the  American  flag. 

For  reasons  whioh  it  is  not  necessary  todisenss, 
Mr.  Wilson  transferred  her  to  a  company  called 
the  Western  Pacific  Steamship  Company,  bet 
Mr.  Wilson  really  was  that  company.  It  only 
had  50  dollars  of  capital.  It  was  supposed  to  be 
able  to  facilitate  matters,  perhaps,  with  regard  to 
registry,  and  to  make  matters  easier  in  case  of  his 
death.  On  tbe  23rd  Sept.  the  ship  was  released 
and  sailed  to  S  in  Francisco.  On  the  1st  Oct.  the 
claimants  bought  it  for  125,000  dollars,  a  pries 
whioh  left  a  profit  of  10,000  dollars  to  tbe  Execu- 
tive Oompany,  and  tbe  money  waa  paid  by  three 
cheques  —  1H.000  dollars  to  Mr.  Wilson, 
10,000  dollars  to  the  Executive  Oompany,  and 
1000  dollars  to  tbe  same  company  for  some  money 
that  had  been  deposited.  Three  bills  of  sale  were 
given — one  from  the  Lloyd  Mexioano  8. A.  to  the 
Waste  ra  Pacifio  Steamship  Company,  one  from 
that  company  to  tbe  Eiecutire  Oompany,  and  one 
from  tbat  oompany  to  the  claimants. 

The  first  question  is :  waa  tbat  a  reel  transfer  P 
I  bava  not  tbe  least  doubt  tbat  it  waa,  and, 
indeed,  it  is  not  seriously  contended  by  tbe 
Crown  that  it  waa  not.  I  think  that  there  is 
nothing  whatever  to  oast  any  doubt  on  the  fact 
tbat  tbe  claimants  honestly  bought  this  ship  for 
their  own  purposes  and  paid  for  it  There  were 
other  persons  who  were  interested,  persons  who 
took  so  many  saares  in  the  ship,  as  people  carry- 
ing on  such  a  business  generally  have,  but  it  was 
a  real  genuine  transaction,  and  the  only  question 
remaining  is  :  was  there  anything  to  prevent  their 
getting  a  title  ?  The  first  point  raised  is  this:  It 
is  said  that  this  ship  was  an  auxiliary  vessel  and 
not  a  part  of  the  German  navy,  but  an  auxiliary, 
sometimes  called  a  fleet  auxiliary,  and,  therefore, 
she  was  in  the  position  of  a  ship  of  war,  and 
could  not  be  transferred  during  war  time. 

I  will  assume   that  a  ship  of  war  cannot 
be  transferred  during  war  time;  bnt  was  this 
ahip  anything  ot  tbat  kind  P  In  my  opinion  there 
is  no  evidence  that  she  was.    What  she  did 
was  this,  and  1  have  to  tako  the  evidence  before 
me.  We  cannot  get  tbe  evidence  from  the  persona 
most  concerned.  Mr.  Jebaen.  it  is  said,  went  down 
in  a  German  snbmarine.   Mr.  Zur-Helle  went  on 
board  tbe  Leipzig,  and  went  down  in  her,  end, 
therefore,  I  cannot  get  any  information  from 
them.  They  lost  their  Uvea  serving  their  country, 
and  I  see  nothing  to  be  aaid  against  either  of 
them.   Bat  on  the  evidence  that  I  have,  the  facts 
are  these.    An  ordinary  merchant  ship  nnder  tbe 
Mexican  flag,  owned  at  the  time  by  Germans, 
although  nominally  by  a  Mexican  Company,  was 
doing  bar  ordinary  business  of  trading  about  the 
ooavt.   Her  owner,  knowing  tbat  there  waa  a 
German  cruiser  or  cruisers  a  boot,  gets  an  intima- 
tion tbat  one  of  them  requires  coal.    How  ho  got 
the  information  I  neither  know  nor  care,  and  he 
also  got  tbe  information  tbat  certain  other  thin  as 
were  to  be  put  on  board,  and  certain  persons.  He 
also  got  information,   I  should  think,  of  the 
neighbourhood  in  which  the  ship  waa  likely  to  be 
spoken,  and  so  he  loaded  the  coal  and  tbe  other 
things  end  (ok  tbe  passengers  on  board,  and 
trave  orders  to  tbe  wireless  telegraphist  to  get  in 
touch  with  the  Leiptig,  and  to  keep  in  touch  until 


they  could  arrive  at  the  place  where  the  coal  could 
be  transferred,  and  that  was  done. 

It  is  said  tbat  that  makes  her  an  auxiliary, 
and  I  have  an  sffidavit  from  the  Admiralty  stating 
that  arrangements  were  made  by  the  Germans  to 
have  other  auxiliaries  on  that  coast.  But  that 
affidavit  does  not  tell  us  what  a  "  fleet  auxiliary  " 
is,  and  nobody  can  tell  me.  I  hare  asked  for  a 
definition,  bnt  have  not  got  one,  and  still  less  have 
I  got  a  definition  of  an  auxiliary.  But,  whatever 
it  may  be,  I  am  certain  this  ship  was  not  one,  and 
tbat  a  mere  contraband  transection  of  this  kind, 
of  supplying  coal  to  the  enemy  as  an  incident  of  a 
voyage  upon  the  vessel's  own  business  does  not 
constitute  her  a  vessel  of  that  kind. 

I  do  not  thiDk  that  I  should  hare  had  any  doubt 
about  the  matter  even  if  I  had  been  left  without 
authority ;  but  I  have  distinot  authority  in  tbe 
decision  of  tbe  Privy  Council  in  tbe  Alvina  ease 
(ubt  tup,).  In  that  oas9  there  was  no  question 
that  tbe  ship  was  taking  coal  to  a  German  ship, 
and  it  was  argued  by  the  then  Attorney-General 
that  that  constituted  her  en  auxiliary.  It  it  waa 
merely  a  question  of  contra  band,  she  could  not  be 
captured  after  the  conclusion  of  tbe  voyage  on 
whioh  tbe  aot  was  committed  ;  but  if  she  waa  an 
auxiliary,  possibly  she  might  Tbe  Privy  Council 
decided  that  she  could  not,  and  tbat  it  waa  merely 
a  question  of  contraband.  It  seems  to  me  that  is 
exactly  the  same  case  as  this. 

I  was  referred  to  a  correspondence  between  our 
Ambassador  in  Washington  and  Mr.  Lansing, 
Secretary  of  8tate  for  the  United  States,  with 
regard  to  some  vessels  whioh  were  interned 
in  America.  Of  course,  I  should  pay  great 
attention  to  what  those  gentlemen  said ;  bat 
they  ere  not  decisions,  and  all  it  comes  to  is 
this :  that  Mr.  Lansing  maintained  that  the 
veaael  was  a  tender  of  the  warship.  If  she  was, 
then  she  comes  perhaps  within  tbe  meaning  of  an 
auxiliary.  He  may  have  been  right  or  be  may 
have  been  wrong  in  saying  that  she  was  a  tender; 
but  this  ship,  the  Edna,  was  not  a  tender,  and 
therefore  that  correspondence  does  not  throw  any 
light  on  tbe  matter.  Any  case  that  is  attempted 
to  be  made  upon  the  ground  of  tbe  Edna  being  a 
fleet  auxiliary  fail-,  aa  she  waa  nothing  of  the 
sort. 

But  then  it  is  said  she  was  enemy  property,  and 
tbat  she  could  not  become  anything  elae  during 
tbe  war.  If  sbe  is  a  merchant  ship,  according  to 
tbe  decision  in  The  BaUica  (*bi  tup.),  ahe  could 
be  acquired  by  a  neutral  during  the  war  so  long 
aa  it  is  a  bond  Jiie  transfer,  as  I  have  held  thia  to 
be.  I  will  assume  that  she  was  enemy  property 
—a  German  vessel.  I  have  already  expressed  my 
opinion  tbat  what  took  place  as  to  the  change  of 
the  flag  from  Mexican  to  German,  and  from 
German  to  Mexican,  has  nothing  to  do  with  tbe 
question  of  ownership.  Bat  1  will  assume  that  I 
am  entitled  to  go  beyond  the  entity  of  the 
Mexican  company  and  to  look  at  tbe  persons  who 
were  really  concerned;  and  I  will  assume  that 
thia  vessel  was  a  German-owned  merchant  vessel 
at  the  beginning  of  the  war.  I  can  find  nothing 
to  show  that  she  cannot  be  6o»«»  fidt  bought  by  a 
neutral  and  transferred  to  a  neutral  flag  as  this 
vessel  was.  1  find  a  distinct  statement  that  ahe 
oould  in  the  case  of  The  Baltic*  (ubi  sap  ),  and  the 
only  argument  to  tbe  contrary  is  tbat  that  cannot 
be  done  under  art.  56  of  the  Declaration  of 
London.  Art  56  ia  to  this  effect :  M  The  transfer 
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of  an  enemy  vessel  to  a  neutral  flag  effected 
after  the  oat  break  of  hostilities  is  void  unless  it  is 
proved  that  saoh  transfer  waa  not  made  in  order 
to  evade  the  consequence*  to  wbioh  an  enemy 
reasel  is  exposed." 

Now,  ss  snob,  that  mast  be  read  in  conjunction 
with  the  previous  art.  55:  "The  transfer  of  an 
enemy  vesael  to  a  neutral  flag  effected  before  the 
outbreak  of  hostilities  is  valid  anless  it  is  proved 
that  such  transfer  is  made  to  evade  the  cod  se- 
quence to  whioh  an  enemy  Teasel  is  exposed." 

Tbe  difference  between  the  two  is  that  before 
the  war  primd  facie  the  transaction  is  good  ;  bnt 
it  may  be  shown  to  be  bad  if  it  is  to  avoid  the 
consequences  to  which  an  enemy  vessel  is  exposed. 
But  after  the  war,  prtmd  facie  it  is  invalid  ;  but 
it  may  be  shown  to  be  valid  if  it  is  proved  that 
such  a  transfer  was  not  made  in  order  to  evade  the 
con  sequences  to  whioh  an  enemy  vessel  as  suoh  is 
exposed.  Now,  it  was  argued  for  the  Grown  that 
a  vesMl  by  reason  of  being  an  enemy  vessel  is 
always  exposed  to  certain  consequences,  and 
therefore  she  never  could  be  transferred  validly, 
because  she  might  always  evade  the  oonaequenoes 
of  being  an  enemy  vessel. 

I  think  that  the  Solicitor-General  rather  dis- 
claimed a  wish  to  put  tbe  argument  as  high  as 
that,  but,  it  it  is  not  put  as  high  as  that, 
in  my  view  it  cornea  to  nothing,  because  if 
the  sale  is  made  frond  fide,  as  the  purchaser 
wishes  to  get  the  ship  for  his  own  purposes,  that, 
in  my  opinion,  is  not  made  to  evade  the  conse- 
quences to  whioh  an  enemy  vessel  is  exposed.  It 
does,  no  doubt,  put  an  end  to  the  consequences 
that  follow  upon  her  being  an  enemy  vessel — 
namely,  tbat  so  long  as  she  is  an  enemy  vessel 
she  msy  be  aeizad  ,  but  it  is  not  made  in  order  to 
evade  those  ooneequenoes,  and  I  think  tbat  art.  56 
is  really  aimed  at  what  may  be  called  colourable 
transfers,  and  some  support  to  tbat  is  afforded  by 
the  words  that  follow  i  "  There  is  therefore  an 
absolute  presumption  tbat  the  transfer  is 
Toid  ...  (2)  if  the  right  of  repurchase  or 
recovery  is  reserved  to  the  vendor." 

I  do  not  think  that  this  article  was  intended  to 
interfere  with  tbe  general  principle  of  law  as  laid 
down  by  the  Boltica  (ubi  tup  ),  except  to  far  as  it 
might  throw  the  onus  of  showing  tbe  bona  fide* 
of  the  transfer  on  the  purchaser.  Here  tbe  bona 
fides  is  shown,  and  I  think  that  this  transfer  was 
valid,  and  there  is  nothing  in  the  circumstances 
to  prevent  tbe  Lloyd  Mexioano  S.A  passing  a 
perfectly  good  title  to  the  claimants.  One  of  the 
claimants  was  called,  and  be  was  cross-examined, 
and  certain  things  were  put  to  him  as  being 
matters  which  ought  to  have  aroused  his 
suspicions,  and  certain  suggestions  were  put  to 
him  to  show  tbat  this  was  not  a  bond  fide  trans- 
action. But  they  did  not  show  anything  of  tbe 
kind,  and  after  he  had  been  so  cross-examined  the 
Solicitor- General  declined  to  raise  tbe  point,  and 
said  tbat  upon  the  evidence  it  must  be  taken  as 
hainor  a  bond  fide  transaction.  That  bain?  so  it 
ia  quite  clear  tbat  there  most  be  an  order  of 
release.  This  being  a  contraband  transaction 
and  rothing  else,  tbe  seizure  took  place  far  too 
late  to  be  justified  on  that  ground. 

Now,  the  only  question  in  the  case  upon  which 
I  have  had  any  doubt  is  whether  the  Grown  had 
any  reasonable  grounds  for  seizing  the  ship  at 
all.  I  have  grave  doubts  whether  they  had ;  but, 
on  the  whole,  considering  all  the  oircumstarces, 


and  what  this  vessel  did,  I  am  not  prepared  to 
say  there  was  no  reasonable  ground  for  seizing 
her.  That  being  so,  it  disposes  of  any  question 
of  damages,  for  what  was  claimed  for  use  of  the 
ship  was  really  damages. 

I  do  not  think  that  the  claimants  can  recover 
more  than  this — and  it  ia  not  contested — deteriora- 
tion, if  any,  whioh  has  oconrred  to  the  ship  during 
the  time  it  baa  been  in  the  hands  of  the  Grown. 
She  was  requisitioned  under  a  temporary  requisition 
by  an  order  of  the  Prize  Goort  of  the  Falkland 
Islands,  and  she  has  been  in  the  use  of  the  Crown 
ever  since.  If  ahe  has  deteriorated  in  consequence 
of  that  use,  or  for  any  other  reason  while  sue  has 
been  in  tbe  bands  of  tbe  Grown,  that  the  Grown 
will  have  to  make  good.  She  does  not  oome,  in 
my  opinion,  within  the  words  of  the  Prize  Rules 
of  the  30th  Sept  1914,  whioh  provide  that  where 
a  ship  whioh  is  requisitioned  is  subject  to  the 
provisions  of  Order  28,  rule  1,  relating  to  deten- 
tion, the  amount  for  whioh  the  Grown  could  be 
held  liable  in  respect  of  such  requisition  is  the 
amount  of  the  damage,  if  any,  whioh  the  ahip  baa 
Buffered  during  temporary  detention,  because  that 
relates  to  enemy  ships. 

Bat  I  think  that  on  principle  the  claimants  are 
entitled  to  have  the  ahip  restored  to  them  aa  ahe 
waa ;  and  if  by  reason  of  the  Grown,  without 
justification,  detaining  her  and  using  her  for  three 
or  four  years  she  has  deteriorated,  the  Crown  must 
make  that  good.  I  cannot  give  tbe  claimants 
any  more  than  that  without  holding  that  the 
Crown  had  no  reasonable  grounds  for  aeizing  the 
abip;  I  cannot  give  tbe  claimant*  their  costs 
without  coming  to  that  ooncluaion.  I  do  not 
think  I  ought  to  aay  there  waa  no  reasonable 
ground,  although,  as  I  have  aaid,  I  have  had  some 
grave  doubt  about  it.  And.  therefore,  there  will 
be  an  order  of  release,  the  Crown  making  good 
any  deterioration  of  the  vessel  during  the  time 
ahe  has  been  in  their  bands,  and  there  will  be  no 
order  aa  to  costs. 

Solicitor  for  the  Procurator- General,  Treasury 
8c  licit  or. 

Solicitors  for  the  claimants,  BoilereU  and 
Roche. 


Ihureday,  April  3,  1919. 
(Before  Lord  Stsjbndalb,  President). 
Thk  Oscar  II.  (a) 

trize  Court— Capture  of  vessel — Negligence  in 
effecting  capture — Lota  of  cargo — Damages — 
Action  against  Procurator-General — Liability  of 
Crown— Limitation  of  liability— Prize  Court 
Rules  Order  II.  r.  3— Merchant  Shipping  Act 
1894  (57  d>  68  Vict,  c  60),  ss.  503,  741. 

As,  under  the  Prize  Court  Rules  1914,  the  Procurator- 
General  has  taken  the  place  of  the  actual  captor  in 
matters  affecting  the  seizure  and  the  condemnation 
of  ships  and  goods  in  the  Prize  Court,  he  is  respon- 
sible for  damages  arising  from  any  negligence  for 
which  under  the  old  practice  a  captain  w  mid  have 
been  liable,  and  the  extent  of  his  liability  is  not 
limited  as  in  the  case  of  a  private  shipowner  by 
reason  of  the  provisions  of  sect.  503  of  the 
Merchant  Shipping  Act  1894  157  «£■  68  Vict. 
c.60).  

(a)  Btperted  by  J.  A.  SLATES,  Eta..,  Barrister  it-Law. 
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Thib  was  an  aotion  against  the  Procurator- 
Goneral  for  damages  and  costs,  and  he  was 
■ned  as  "  His  Majesty'*  Procurator-General  or 
other  the  proper  officer  of  the  Grown." 

The  plaintiffs  were  a  Danish  firm  and  the? 
sued  for  damages  for  the  lose  or  deatrnotion  of 
250  bags  of  coffee,  their  property,  laden  on  board 
the  Otcar  II,  by  reason  of  a  collision  between 
the  Otcar  II,  and  H.M.S.  Patties  "  while  engaged 
in  the  capture,  seizure,  diversion,  or  detention  of 
the  Oscar  II.  and  her  cargo  as  prize,"  for  which 
the  Patuea  waa  solely  to  blame.  The  Otoar  II. 
was  a  Scandinavian  vessel  on  a  voyage  from 
America  to  Denmark,  when  she  was  stopped  off  the 
coast  of  Scotland.  In  effecting  her  capture  and 
endeavouring  to  bring  her  into  port  H.M.8. 
Patuea  collided  with  the  Otcar  II.  and  damaged 
her  eo  sererely  that  she  sank  with  her  cargo. 
Although  other  proceedings  were  taken  by  the 
Procurator-General  for  the  condemnation  of  some 
part*  of  the  cargo  of  the  Otcar  II,,  no  question 
bad  arisen  aa  to  the  250  bags  of  coffee,  but  the 
Grown  objected  that  there  was  no  liability  resting 
upon  the  Procurator- General  to  pay  damages  for 
negligence  of  any  kind,  and,  alternatively,  that 
if  any  such  liability  did  exist  it  waa  limited  to  the 
extent  of  SL  per  ton  on  the  registered  tonnage  of 
the  Patuea  as  provided  by  sect.  503  of  the 
Merchant  Shipping  Act  1894,  which  was  offered 
by  the  Admiralty  as  compensation. 

By  the  Merchant  Shipping  Act  1894  (57  &  58 
Viot.  o.  60),  it  is  provided  : 

Sect.  503  (1).  The  owners  of  a  ship,  British  or 
foreign,  shall  not  where  all  or  any  of  the  following 
occurrences  take  place  without  their  actual  fault  or 
privity — that  la  to  say  ...  (6)  where  any  damage 
or  loss  i*  caused  to  any  goods,  merohandiae,  or  other 
things  whatsoever  on  board  the  abip  ...  be  liable 
to  damages  beyond  the  following  amoanta — that  is  to 
aay  .  .  .  (u.)  in  respect  of  loaa  of,  or  damage  to, 
vessels,  goods,  merchandise,  or  other  things,  whether 
there  >>e  in  addition  loss  of  life  or  personal  injury  or  not, 
an  aggregate  amount  not  exceeding  eight  pounds  for 
each  ton  of  their  ship's  tonnage. 

Sect.  741.  This  Act  shall  not,  exespt  where  specially 
provided,  apply  to  ships  belonging  to  Her  Majesty. 

By  Order  II ,  rule  3,  of  the  Priie  Court  Rules 
1914,  it  is  provided : 

Every  cause  instituted  for  the  condemnation  of  a 
ship  &a  prizo,  iuoludiog  causes  under  rule  6  (which  refers 
to  cases  wbeu  a  Bhip  has  been  destroyed  or  lost  or 
where  goods  have  been  destroyed  or  lost  or  removed 
from  the  abip)  shall,  except  as  hereinafter  provided, 
be  instituted  in  the  name  of  the  Crown  ;  but  the 
proceedings  therein  may,  with  the  consent  of  the 
Crown  (through  the  proper  officer  of  the  Crown),  be 
conducted  by  the  captore  or  BDy  partios  to  whom  the 
ship  wculd  on  condemnation  be  condemned  aa  prize. 

Sir  Erie  Bichardt,  K.O.  and  Bollock  for  the 
plaintiffs. 

The  Attorney-General  (Sir  Gordon  Hewart, 
K.C.),  the  SoUcitor-General  (Sir  E.  H.  Pollook, 
K.C.),  and  Stuart  Bevan  for  the  Procurator- 
General. 

The  admitted  facte  and  the  nature  of  the  argu- 
ments are  fully  set  out  in  the  judgment  of  the 
President.  In  the  course  of  the  argument*  the 
following  cases  were  cited ; 

The  Mentor,  Roaooe's  English  Prixe  Cases,  vol.  1, 
00;  1  Ch.Bob.  179  5 
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The  Dtr  Mohr,  Koscoe,  vol.  1, 271  ;  3 Ch. Bob.  129 ; 

The  WiUiatn,  6  Cb.  Bob.  316  ; 

The  Zamora,  13  Asp.  Mar.  Law  Cas.  144,  330; 

114  L.  T.  Bap.  626 ;  (1916)  2  A.  C.  77 ; 
The  Sigurd,  14  Asp.  Mar.  Law  Caa.  153 -,  117  L.  T. 

Eep.  639;  (1917)  P.  250; 
The  StigsUd,  13  Aap.  Mar.  Law  Caa.  310 ;  120  L.T. 

Bsp.  106;  (1910)  A.C.279. 

The  President.  —  This  ia  a  claim  by  the 
owners  of  some  goods  on  board  the  Otcar  II., 
and  the  claim  set  up  is  for  damages  for  the 
lose  of  the  goods  by  reason  of  a  collision 
between  the  Otcar  II.  and  the  Patuea,  which 
was  solely  caused  by  the  negligent  naviga- 
tion of  the  Patuea  while  engaged  in  the 
capture  of  the  Otcar  II.  and  her  cargo  as 
prize.  I  am  not  at  all  sure  that  that  ia,  strictly 
ppeaking,  the  right  cause  of  action,  because  what 
is  claimed  really  is  the  restitution  of  the  goods 
totally  lost  in  consequence  of  the  negligence  of 
the  ship,  but  I  do  not  think  it  matters  whether* 
it  is  claimed  as  damage*  or  as  restitution  of  the 
goods. 

The  olaim  is  brought  upon  admissions  of  fact, 
the  first  four  being  that  the  goods  belonged  to 
the  claimants ;  that  no  enemy  of  Great  Britain 
had  any  right  in  them ;  that  they  were  being 
carried  on  board  a  neutral  ship ;  and  tbst  the 
goods  were  being  carried  from  one  neutral  port 
to  another.  The  fifth  is  that  the  goods  were  not 
liable  to  condemnation  as  contraband  of  war  or 
otherwise;  and  the  sixth,  seventh,  eighth,  and 
ninth  are  that  the  ship  was  Bunk  with  the  goods 
by  rcaion  of  a  collision  between  the  Otcar  II.  and 
the  Patuea;  that  the  said  collision  was  caused 
solely  by  the  negligent  navigation  of  the  Patuea, 
and  at  the  time  of  the  collision — and  this  is 
important— the  Pa tuca  was  engaged  in  effecting 
the  capture  of  the  Otoar  II.  in  order  to  bring  her 
into  port  with  her  cargo  as  prise  of  war ;  that  at 
tbe  time  in  question  tbe  Patuea  was  being  navi- 
gated under  the  command  of  one  of  Hia  Majesty's 
naval  officers. 

It  is  therefore  admitted  that  what  the  Patuea 
waa  doing  was  in  tbe  process  of  effecting  tbe 
capture  of  the  Oscar  II.  to  bring  her  into  port  aa 
prize  of  war.  The  Procurator-General  made  a 
claim  against  a  considerable  number  of  parcels  of 
goods  on  board  the  Otcar  II.,  and  he  has  obtained 
condemnation  with  regard  to  some  of  them. 
Some  other  cases  are  still  pending.  He  made  no 
claim  against  tbe  goods  tbe  property  of  the 
claimants,  poBsibly  for  the  reason  tbst  they  were 
at  the  bottom  of  the  sea,  because  they  were  sunk 
in  consequence  of  the  collision.  At  any  rate,  he 
did  not  make  any  claim  against  them,  and  it  may 
be  alao  because  he  knew  that  they  were  not  con- 
traband, and  no  valid  claim  could  bo  made.  I 
think  there  has  been  more  than  one  hearing  of 
requests  for  condemnation  of  goods  on  board  tbe 
Otcar  II.,  and  in  one  of  them,  st  any  rate— if  not 
in  all— s  claim  waa  put  in  on  behalf  of  tbe 
claimants  in  this  case  for  the  value  of  tbe  goods 
now  in  question.  However,  that  was  not  pro- 
ceeded with,  but  this  independent  proceeding  waa 
taken  of  bringing  a  claim  in  the  form  in  which  I 
now  have  it  before  me. 

The  Procurator-General,  representing  tbe 
Crown,  denies  liability  altogether,  and  tbe  ques- 
tion is  whether  there  is  s  liability  in  respect  of 
these  goods  imposed  upon  him,  or  whether  there 
is  not 
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I  think  that  it  is  neoeasary  first  to  Bee  what 
would  have  been  the  position  of  an  individual 
oaptor  in  the  old  days.  In  those  times  the 
captor  brought  in  the  ship  into  the  Prize 
Court,  and  if  be  got  condemnation  he  pat  the 
money  into  his  pocket.  On  the  other  hand,  if  in 
effecting  the  capture  be  damaged  the  pood  a  or 
the  ship,  the  property  of  another  person  against 
whom  be  did  cot  ask  for  aoy  sentence  of  condem- 
nation, and  against  whose  goods  he  made  no 
claim,  he  was  liable  to  that  person  because  he  had 
done  the  damage  in  effecting  the  hew,  are  of 
which  he  was  taking  the  benefit.  That  seems  to 
be  dear  from  the  case  cited  to  me  of  The  Dtr 
Mokr  (wot  sup.).  It  appears  from  that  case  tbat 
a  ship  and  cargo  had  been  seized,  and  the  ship 
waa  being  brought  into  ooort  for  the  purpose  of 
proceedings  being  taken  against  the  cargo,  there 
being  no  intention  to  proceed  against  the  ship. 
But  the  ship,  by  the  negligent*  of  the  oaptor,  was 
lost,  and  the  bolder  was  held  entitled  to  maintain 
a  chum  for  restitution  of  his  ship,  although  no 
claim  had  been  made  by  the  captor  to  condemn 
it,  and  although  it  bad  only  baen  brought  in  in 
order  to  bring  in  the  cargo.  That  was  the  position 
of  the  captor  before  the  substitution  of  the 
Crown  by  the  Act  of  1861  and  the  Prize  Boles  for 
the  individual  captor,  and,  to  my  mind,  the  who!e 
question  in  the  case  is  this:  When  the  Crown 
chooses  to  come  in  and  take  advantage  of  a 
seizure,  does  it  by  doing  so  assume  the  position 
in  toto  of  the  original  captor,  or  does  it  only 
assume  the  position  of  the  oaptor  with  regard  to 
the  gooda  against  which  it  actually  makes  a 
claim  ? 

It  is  not  very  strenuously  contested  tbat  if  the 
Crown,  represented  by  the  Procurator- General, 
makes  a  claim  against  curtain  paroels  of  goods, 
what  may  be  called  a  counter-claim  by  the  owners 
or  persona  inu  rented  in  those  goods  may  be 
maintained  ;  but  what  ib  denied  is  that  by  taking 
proceeding*  against  certain  parts  of  ihe  cargo  of 
a  ship  ihe  Crown  takes  up  the  position  or  is  put 
into  the  position  of  the  individual  captor  who  is 
liable  under  those  circumstances  to  have  a  claim 
made  against  him  by  portions  who  were  not 
interested  in  the  gooda  he  was  askiLg  the  court 
to  oondemn. 

That  is  an  important  question — a  very  im- 
portant question— and  I  do  not  say  it  is  an  eaoy 
question,  and  if  it  bad  come  before  me  under  cir- 
camstancea  in  which  I  thought  I  bad  to  decide  it 
for  the  first  time,  I  should  probably  have  taken 
time  to  oonsider  it  But,  in  my  opinion,  it  is  not 
open  to  me  to  do  so  in  view  of  the  case  of  The 
Z  a  mora  (ubi  tup.).  I  quite  agree  that  the 
decision  in  the  case  ot  The  Zamora  (ubi  tup.)  is 
not  based  upon  the  same  circumstances  as  these, 
and  what  waa  said  may  be  Baid  to  He  a  dictam, 
but  it  seems  to  me  there  are  two  different  kinds 
of  dicta.  One  is  a  dictum  which  is  uttered 
casually,  without  the  point  being  really  under  the 
consideration  of  the  person  who  is  delivering  the 
judgment,  and  the  other  is  a  considered  judgment 
and  part  of  the  process  of  the  reasoning  of  the 
person  who  ie  delivering  the  judgment,  and  I 
find  a  dictum  of  tbat  kind  of  the  Privy  Council. 

In  my  opinion  it  is  my  duty  to  follow  it,  and 
I  consider  that  I  do  find  it,  as  I  have  said,  in  the 
case  of  The  Zamora  (ubi  tup.).  Lord  Parker 
delivered  the  judgment  in  that  case,  after  examin- 
ing the  Prize  Court  Rules  and  dealing  with  the 
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argu  ments  founded  upon  them  and  tfa 
in  the  case  generally,  and  he  gave  judgment  in  a 
way  that  I  shall  read  presently.  But  before  I  do 
tbat  it  will  be  of  service  to  look  at  the  arguments 
with  which  their  Lordships  were  dealing.  The 
question  in  that  particular  case  as  to  whether 
there  was  a  right  of  requisition  or  not  was  argued 
first,  and  then  after  that  their  Lordships  desired 
to  bear  arguments  upon  the  question  of  the  right 
to  award  damages  and  costs.  The  Attorney* 
General  argued  tbe  matter,  and  dealt  first  with 
the  question  of  ooets.  Then,  coming  to  the  ques- 
tion of  damages,  be  said :  "  Now  that  captors  are 
no  longer  directly  interested  in  the  prize  money, 
under  the  present  Prize  Court  Boies  tbe  Crown 
baa  been  substituted  for  the  captors  as  a  party 
to  the  suit."  Lord  Parker,  according  to  the 
report,  then  said :  "  Unless  tbe  Crown  has 
succeeded  to  .the  position  of  the  captors  and  com- 
pensation can  be  awarded  against  the  Crown, 
either  in  damages  or  in  ooste,  a  neutral  claimant 
is  deprived  of  a  valuable  right."  In  answer  to 
that  the  Attorney* General  said :  "  Tbe  claimant 
can  issue  a  writ  against  the  captors  for  damages. 
Damages  are  only  awarded  against  the  actual 
wrongdoer,  and  although  in  practioe  the  Crown 
would  not  allow  one  of  its  officers  to  psy  compen- 
sation, tbe  Crown  itself  cannot  be  liable."  Tbe 
report  then  goes  on  :  "  Damages  or  costs,  there- 
fore, could  be  awarded  against  tbe  captors,  which 
in  fact  would  be  paid  by  the  Crown,  but  the 
Prise  Court  Bales  do  cot  throw  upon  tbe  Crown 
or  the  Procurator-General  a  liability  which  did 
not  exist  before,  and  no  order  can  be  made  against 
the  Prooarator-General  for  damage*  or  cost*." 
That  was  tbe  argument  for  the  Crown.  Tbe 
argument  on  tbe  other  tide  was  that  "the  Prize 
Court  Boles  should  not  Ha  construed  so  as  to  alter 
tbe  rights  of  neutrals.  Neutral  claimants  should 
have  a  remedy  in  the  prize  proceedings  and  not 
be  left  to  independent  action  against  tbe  captors. 
Tbe  true  position  is  that  tbe  Crown  has  condes- 
cended to  take  over  tbe  liability  of  tbe  cantors 
through  its  officer,  tbe  Procurator  General."  Lord 
Parker  in  the  passage  which  I  have  read  drawe 
attention  to  tbe  fact  tbat  if  the  Crown  comes  in 
and  takes  tbe  benefit  that  the  oaptor  would  have 
had,  but  does  not  accept  the  liability  of  the 
captor,  or  if  tbe  liability  of  tbe  oaptor  ie  not 
imposed  upon  tbe  Crown,  tbe  claimant  is  placed 
in  a  woree  position  ;  and  it  does  not  seem  to  me 
to  matter  for  this  purpose  whether  it  ie  the 
claimant  for  a  part  of  the  goods  against  which 
proceedings  hrive  been  taken,  or  whether  it  is  the 
claimant  in  respeot  of  other  goods  which  have 
been  damaged  by  the  Crown  in  making  the 
seizor*  In  either  case  be  is  deprived  of  his  right. 
Bat  it  is  objected  thst  tbe  claimant  has  the  right 
of  proceeding  against  the  captor.  In  my  opinion 
that  may  work  an  injustice  to  the  captor.  In 
tbe  old  days  the  captor  who  claimed  to  benefit  by 
a  seizure  was  held  liable  to  tbe  owner  of  the  goods 
which  he  did  not  claim  to  seize,  and  the  owner 
might  aue  for  damii;ea  which  had  been  done  in 
the  course  of  tbe  seizure  by  tbe  captor's  negli- 
gence. Aooording  to  the  argument  of  the  Crown 
which  has  been  addreeBed  to  me  in  the  present 
case,  the  Ciown  or  the  Procurator  General  takes 
the  advantage  that  tbe  captor  got  out  of  the 
seizure,  but  leaves  to  the  captor  the  liability  for 
any  negligence  of  which  he  was  guilty  in  effecting 
the  seizure,  and  therefore  both  the  olaimant  and 
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the  captor  appear  to  me  to  be  left  in  a  very 
worse  position 

But,  as  I  hare  said.  1  do  not  think  that  it  is 
permissible  for  me  to  pronounce  any  independent 
opinion  upon  this  matter  at  all,  because,  in  dealing 
with  that  argument  whioh  I  have  read,  the  Privy 
Council,  after  considering  these  rales,  oame  to  the 

be  Grown 


would  appear  to  contemplate  thst  an  action  for 
damstreeoan  be  instituted  against  the  proper  officer 


conclusion,  in  my  opinion,  that  tbe 
in  the  position  of  tbe  oaptor  for  all  purpose?,  not 
for  the  purpose  only  of  th«9  goods  claimed  in 
tbe  proceedings,  but  for  all  purposes,  and  that  as 
it  took  the  advantages  of  the  captor  it  took  tbe 
disadvantages  and  liabilities  of  the  captor  clso. 
Lord  Parker  in  the  oourse  of  his  judgment  said  : 
"  It  was,  however,  suggested  that  the  procedure 
prescribed  by  the  existing  Prize  Court  rules  pre- 
cludes the  possibility  of  the  court  awarding 
damages  or  oosts  in  tbe  existing  proceedings. 
Under  the  old  practice  the  captors  were  parties  to 
every  proceeding  for  condemnation,  and  damages 
and  oosts  oonld  in  a  proper  case  have  been  awarded 
as  against  them.  But  every  action  for  condem- 
nation is  now  instituted  by  the  Procurator- General 
on  behalf  of  the  Grown,  and  the  captors  are  not 
necessarily  parties.  It  is  said  that  neither 
damages  nor  oosts  oan  be  awarded  against  the 
Grown.  It  is  not  suggested  that  the  persons 
entitled  to  suoh  damages  or  costs  are  deprived  of 
all  remedy ;  but  it  is  urged  that  in  order  to  recover 
either  damages  or  oosts,  if  damages  or  oosts  are 
claimed  they  mnst  themselves  institute  fresh 

Eroceedinga  as  plaintiffs,  not  against  the  Grown, 
ut  against  the  actual  captors.  This  result  would 
be  in  their  Lordships'  opinion,  extremely  incon- 
venient, and  would  entail  considerable  hardship  on 
claimants."  Now,  it  is  right  to  say  that  the  oaee 
before  their  Lordships  was  one  in  which  damages 
were  claimed  in  respect  of  the  goods  against 
whioh  the  Crown  was  taking  proceedings.  After 
dealing  with  the  Prise  Court  rules,  at  length, 
Lord  Parker  said :  "  In  their  Lordships'  opinion 
these  rules  are  framed  on  the  footing  that  where 
the  Crown  by  its  proper  officer  is  a  party  to  the 
proceedings,  it  takes  upon  itself  the  liability  as  to 
damages  and  costs  to  which,  under  the  old  proce- 
dure, the  actual  captors  were  subject." 

Now,  to  my  mind,  tbe  proceedings  there  are  not 
limited  to  the  proceedings  against  the  particular 
goods,  but  tbey  are  proceedings  toobtain  the  benefit 
«.f  the  seizure  in  the  oourse  of  whioh  tbe  dsmage 
has  been  done.  That  is  what  the  Crown  is  asking 
for  here.  It  steps  in  snd  says  that "  by  the  seizure 
of  goods  on  the  Oscar  II.  we  are  entitled  to  so  muoh 
prize  money,"  and  when  it  does  that  I  find  that  the 
Privy  Council  says  it  takes  upon  iteelf  the  liability 
as  to  damages  and  coats  to  which  under  the  old 
procedure,  tbe  actual  oaptor  was  subject,  and  that 
is  not  limited  to  a  claim  to  the  goods  in  respect  of 
which  the  Crown  is  asking  for  condemnation.  It 
is  admitted  that  the  old  captor  was  not  limited  to 
that.  That  would  be  really  sufficient  to  bind  me 
in  this  case  ;  but  I  find  &  much  more  direct  state- 
ment in  another  passage  in  tbe  judgment,  to  this 
effect:  "It  is  provided  by  Order  II.,  r.  3,  that 
every  caiibe  instituted  for  the  condemnation  of  a 
ship  or  goods  shall  be  instituted  in  the  name  of 
tbe  Crown  (by  virtue  of  Order  I.,  r.  2),  although 
the  proceedings  therein  may,  with  the  consent  of 
the  Crown,  be  conducted  by  the  actual  captors. 
By  Order  II ,  r.  7,  in  a  cause  instituted  against 
the  captor  for  restitution  or  damages  the  writ  is 
to  be  in  the  form  No.  4  of  Appendix  A  This 


of  the  Crown,  any  argument  to  the  oontrary, 
upon  the  form  of  writ  as  originally  framed  being 
rendered  invalid  by  tbe  alterations  in  such  form 
introduced  by  rule  No.  6  of  the  Prise  Court 
Rules  under  the  Order  in  Council  dOed  tbe 
11th  Msrch  1915  " 

I  think  that  that  should  be  under  the  Order  ia 
Council  of  tbe  23  rd  March,  whioh  was  passed  in 
consequence  of  the  order  of  the  11th  March. 
Lord  Parker  added:  "It  is  not  necessary  to 
decide  the  point  "—that  is,  the  point  be  bad  been 
dealing  with.    It  is,  therefore,  not  a  decision  on 
tbe  point,  but  it  is  a  distinct  expression  of 
opinion  on  the  part  of  the  Privy  Council  as  part 
of  a  train  of  reasoning  which  led  op  to  a  decision 
which  they  gave,  and  I  do  not  think  1  am  at 
liberty  to  disregard  such  an  expression  of  opinion. 
I  think  that  tbe  intention  to  be  gathered  from 
the  judgment  ia  this — that  in  their  Lordships' 
opinion,  when  the  Crown,  by  the  Procurator- 
General,  takes  the  benefit  of  a  seizure  which  has 
been  made,  and  institutes  proceedings  against 
goods  or  the  ship  in  respect  of  tbe  seizure,  instead 
of  the  proceedings  which  used  to  be  taken  by  the 
actual  captor,  it  then  puts  itself  in  the  position  of 
the  captor  for  all  purposes.   That  is,  in  my/ 
opinion,  the  principle  for  whioh  this  judgment 
stands,  and  it  is  not  limited  to  tbe  particular 
eoods  for  whioh  the  Crown  makes  the  olaim. 
Therefore  I  repeat  that  I  do  not  think  it  is  open 
to  me  to  oonsider  the  point,  and  I  ought  to  follow 
the  meaning  of  the  Zvmora  decision  (not  sup.) 
and  ought  to  bold  that  the  Crown,  if  it  ohoosee  to 
take  the  advantajre  of  a  seizure,  is  subject  to  the 
aame  liability  as  tbe  oaptor  would  have  been  if  he 
had  done  the  same  thing.    I  am  not  quite  sure 
whether  the  proceedings  taken  here  were  right, 
and  I  do  not  express  any  opinion  about  this 
matter.   It  seems  to  me  that,  aa  there  was  a 
proceeding  against  the  goods  on  the  Otcar 
this    iudgment   would    seem    to    point  out 
that  the  ordinary  procedure  would  have 
to  have  made  a  claim  in  these  proceedings, 
that  is  a  mere  matter  of  procedure,  and  if  there 
is  a  liability  it  would  only  be  a  matter  of  trans- 
ferring those  proceedings  to  this,  and  then  there 
would  be  the  question  of  costs.   It  is  an  important 
matter,  and  what  the  parties  want  decided  ia 
whether  tbe  Crown  is  liable  for  this  olaim  or  not, 
and,  as  I  hav«  said,  according  to  the  judgment  in 
tbe  case  of  Tkt  Zamora  wot  sup.),  I  think  that 
this  liability  exists.   In  any  event  I  think  that 
this  is  a  point  which  ought  to  be  decided  once  and 
for  all  by  the  Privy  Council,  and  the  Booner  it 
gets  there  the  better.    It  ia  partly  for  this  reason 
that  I  have  thought  it  advisable  not  to  reserve 
judgment. 

There  is  only  one  other  point— and  that  ia. 
whether  there  is  a  limitation  of  liability.  Now.  it 
does  not  seem  to  me  that  the  limitation  of  liability 
comes  in  here  at  all.  The  order  ueed  to  be,  and 
should  be  still,  that  property  which  has  been 
destroyed  by  tbe  wrongful  act  of  the  captor  b<^a 
to  be  restored,  and  that  the  claimant  is  entitled 
to  a  judgment  for  the  restoration  of  tbe  goods. 
Of  oourse  they  cannot  be  restored  in  specie^ 
because  tbey  are  at  tbe  bottom  of  the  ess,  hat 
they  must  be  restored  so  far  as  is  possible  by  the 
payment  of  their  monetary  value,  and  this  value 
must  be  ascertained  by  the  registrar. 
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There  mast,  therefore,  be  judgment  lor  the 
claimants  that  they  are  entitled  to  restitution  of 
rheee  goods  ag&inat  the  Procurator- General ,  and 
that  decree  will  be  with  oosts. 

Solicitors  for  the  claimants,  B  otter  ell  and 
Roche. 

Solicitor  for  the  Procurator-General,  Treasury 


&ouse  of  loroa. 


May  16  and  19,  1919. 
(Before  the  Lord  Chancbllob  (Lord  Birken- 

head),  Lot  da  FlNLAT,  ATKINSON,  and 
Wkenbubt.) 

Lbs  Affbetbubs  Rectnis8oointn  Anonyms  v 
Lbopold  Whjobd  (London)  Limited,  (a) 

ON  APPEAL  FROM  THB  CO  CRT  OF  APPEAL  IN 
BNGLAND. 

Charter-party  —  Chartering  broker**  commission — 
Custom  of  trait — Inconsistency  wth  contract. 

A  time  charter-party  provided  by  a  clause  that  "  a 
oommieeion  of  3  per  cent,  on  the  estimate  I  gross 
amount  of  the  hire  due  to"  the  broker*  " on 
signing  the  charter  (ship  lost  or  not  lost)."  The 
charter-party  also  provided  that  if  the  ship  shouU  be 
requisitioned  by  the  French  Government  the 
charter  party  should  thereby  be  cancelled.  The 
ship  toot  requisitioned  by  the  French  Government, 
and  no  hire  was  earned  under  the  charter-party. 

In  an  action  by  the  broker*  to  recover  oommieeion 
fnm  the  shipowners,  it  was  agreed  that  the  question 
'hould  be  dealt  with  a*  if  the  char'trere  were 
joined  as  co  plaintiffs,  and  evidence  was  given  of 
a  custom  that  unlets  hire  was  earned  no  com- 

PeW,  that,  assuming  the  custom  was  established,  it 
would  be  inconsistent  with  the  above  clause  in  the 
charter-party,  and,  there  being  no  evidence  of  a 
collateral  or  independent  agrtement  varying  that 
clause,  the  custom,  could  not  be  set  up  as  an 
answer  to  the  brokers'  claim  to  commission. 
Held,  also  that  the  charterers  could  sue  as  trustee*  for 

the  brokers. 
RoberUon  v.  Wait  (1853  3  Ex.  229) 
Lecision  of  the  Court  of  Appeal  affirmed. 
AfpbaX.  by  the  defendants,  the  shipowners,  from 
an  order  of  the  Ooort  of  Appeal,  reported  119 
L.  T.  Rep.  608  ;  (1918)  2  K.  B.  498),  setting  aside 
a  judgment  entered  for  them  at  the  trial  of  the 
action  before  Bailhache,  J.,  sitting  as  a  judge  of 
the  Commercial  Court, 

The  plaintiffs,  the  respondents  in  their  Lord* 
ships'  House,  claimed  uommiBBicn  for  effecting  a 
time  charter-party,  dated  the  28th  Sept  1916, 
between  the  appellants  (the  defendants)  as  owners 
of  the  steamship  Flore  and  the  Lnbricating  and 
Fuel  Oils  Company  as  charterers. 

By  olaose  29 of  the  charter-party  "  A  commis- 
sion of  3  per  cent,  on  the  estimated  gross  amount 
of  hire  is  doe  to  Leopold  Walford  (London) 
Limited  on  signing  this  charter  (ship  lost  or  not 
lost)." 

This  charter-party  was  an  extension  of  a 
previous  charter-party  dated  the  9th  Dec.  1915. 
The  respondents  were  no  party  to  the  charter- 


party,  but  it  was  agreed  that  the  respondents 
should  be  treated  as  if  the  charterers  were  joined 
as  co-plaintiffs. 

No  hire  was  in  fact  earned  under  the  charter- 
party  because  during  the  currency  of  the  earlier 
charter-party  the  ship  had  been  requisitioned  by 
the  French  Government. 

Bailhache,  J.  decided  that  by  reason  of  a 
oostom  of  the  trade  the  respondents'  right  to 
commission  was  exoluded,  basing  his  decision  on 
a  previous  judgment  of  bis  given  in  Barley  v. 
Nagata  (23  Com.  Oae,  121),  in  which  a  similar 
question  arose. 

Tbe  Court  of  Appeal  (Pickford,  Bankee,  and 
Scrutton,  L.JJ.)  unanimously  reversed  that 
decision  and  held  that  the  alleged  custom,  even  if 
proved  in  fact,  was  inconsistent  with  the  charter- 
party  contract  and  waa  unreasonable,  and  could 
not  prevail  agsinst  the  express  terms  of  the 
charter-party. 

Tbe  custom  relied  on  by  the  appellants,  as  set 
out  in  par.  6  of  their  points  of  defence,  was  as 
follows :  "  Tbe  defendants  will  farther  or  in  the 
alternative  rely  upon  the  custom  of  the  trade 
that  chartering  brokers'  commission  is  payable 
only  in  respect  of  hire  duly  earned  under  the 
said  charter-party." 

B.  A.  Wright,  K.C.  and  Neilson,  E.G.  for  tbe 
appellants. 

MacKinnon,  K.O.  and  Baebum,  K.O.  for  the 
respondents. 

The  Lobd  Chanobllob  (Lord  Birkenhead).— 
This  is  an  appeal  from  a  decision  of  the  Court  of 
Appeal,  delivered  on  the  9th  July  1918,  reversing 
a  decision  of  Bailhache.  J ,  delivered  on  the 
10th  April,  whereby  he  directed  judgment  to  be 
entered  for  tbe  defendants  with  costs ;  it  follows 
from  what  I  have  said  that  the  defendants  are 
the  appellants  before  your  Lordships'  House. 

Tbe  faota  are  very  simple.  The  charterers' 
brokers  claim  commission  from  the  shipowners 
unde'  a  charter-party  dated  the  28th  Sept  1916, 
which  waa  a  continuation  of  an  earlier  charter- 
party  dated  tbe  9th  Deo.  1915,  by  whioh  the 
steamship  Flore  was  demised.  Tbe  owners  were 
Lea  Affreteurs  Reunia  Societe  Anonyme  and  the 
obarterers  were  the  Lubricating  and  Fuel  Oila 
Limited.  The  relevant  clause  in  the  charter- 
party  is  No.  29,  and  is  as  follows :  M  A  com  mission 
of  5  per  oent.  on  tbe  estimated  gross  amount  of 
hire  is  due  to  Leopold  Walford  (London)  Limited 
on  signing  this  charter  (ship  lost  or  not  lost)." 

Tour  Lordships  are  not  troubled  here  with  any 
question  of  amount. 

The  first  charter-party,  that  of  the  9th  Dec. 
1915,  would  have  ended  on  the  5th  March  1917, 
but  its  duration  proved  longer  than  the  twelve 
months  originally  contemplated  owing  to  an 
interruption  with  the  details  of  which  your 
Lordships  are  not  concerned.  The  second 
charter-party  would,  if  matters  had  remained 
normal,  have  commenced  on  the  5th  March,  but 
in  the  month  of  January  the  French  Government 
requisitioned  tbe  ship.  The  first  charter-party 
came  to  an  end  and  the  seoond  never  became 
effective.  The  second  charter-party  was  entered 
into  after  an  agreement  between  the  owners  and 
the  charterers  dated  the  28th  Sept  1916.  which 
following  clause:  •«  The  brokers 


will  continue  their  good  services  to  either  party, 
but  their  total  brokerage  fired  for  the  charter- 
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party  at  5  per  cent,  will  be  reduced  for  the 
extension  period  to  3  per  cent.  For  all  other 
conditions  of  detail  the  broken  of  the  respective 
parties  will  hare  to  fix  the  final  olaoeee,  it  being 
understood  that  the  question  of  principle 
expressed  above  will  be  fsithfally  observed 
according  to  the  good  faith  of  the  parties  and  in 
accordance  with  the  business  customs  in  shipping 
matters  and  the  ipirit  of  the  present  agreement. 
Clause  34 of  the  second  charter-party  incorporated 
clause  26  of  this  agreement,  and,  inaeed,  the  whole 
of  this  agreement,  and  should,  I  think,  for 
clearness  be  read:  *' Thie  cbaitsr- party  is  in 
extension  of  that  of  the  9th  Deo.  1915,  and  will 
take  effect  at  the  day  and  hour  at  which  the 
earlier  charter-party  will  terminate.  Both 
charter-parties  are  for  their  dne  fulfilment, 
subject  to  the  conditions  and  stipulations  con- 
tained in  the  special  agreement  signed  as  if  these 
conditions  and  stipulations  were  embodied  in  the 
present  charter-party  itself." 

Under  those  circumstances  the  document  must 
be  read,  in  my  judgment,  as  one  whole,  contain- 
ing the  clause  ot  the  French  agreement  to  which 
I  have  directed  jour  Lordships'  attention.  I  do 
not,  therefore,  read  the  agreement  in  this  matter 
as  if  your  Lordships  had  to  deal  with  a  clause  in 
the  charter-party  on  the  one  hand  and  an  inde- 
pendent agreement,  known  as  the  French  agree- 
ment, on  the  other.  Having  regard  to  the  un- 
deniable circumstance  that  the  French  agreement 
is  incorporated  in  the  charter-party,  it  is  impos- 
sible to  consider  that  an  independent  agreement 
in  relation  to  the  second  charter-party  existed  at 
all.  A  charter-party  is,  of  course,  a  contract 
between  owners  and  charterers,  and  it  is  elemen- 
tary that,  so  far  as  the  brokers  are  oonoerned,  it  is 
ret  inter  alio$  acta  ;  but  the  parties  in  the  present 
case  by  an  interlocutory  snd  very  sensible 
arrangement  have  agreed  that  the  matter  shall 
be  dealt  with  as  if  the  charterers  were  co- 
plaintiffs.  The  question,  therefore,  is,  can  the 
chaiterers  succeed  in  snob  cironmstancee  as  the 
present  in  such  an  action  against  owners  P 

It  was  decided  nearly  seventy  yearn  ago  in  the 
case  of  Robertton  v.  Wait  (1853,  8  Ex.  299)  that 
charterers  can  sne  under  an  agreement  of  this 
c  haracter  as  trustees  for  the  broker.  I  am 
unable  to  distinguish  between  the  deoision  in 
Hobtriton  v.  Wait  (tup.)  and  the  decision  which  in 
my  view  should  be  reached  in  the  present  case. 
It  was  conceded  by  Mr.  Wright  that,  unless  there 
was  a  special  and  independent  agreement  in  this 
caee,  he  was  unable  to  distinguish  the  facte  in 
this  case  from  those  which  were  considered  in 
Bobertton  v.  Wait  (sap.).  In  my  opinion  Mr. 
Wright  has  failed  to  establish  the  existence  of  an 
independent  agreement 

8o  far  as  I  am  aware,  that  case  has  not  before 
engaged  the  attention  of  your  Lordships'  House, 
and  I  think  it  right  to  say  plainly  that  1  agree 
with  that  decision,  and  I  agree  with  the  reasoning) 
shortly  as  it  is  expressed,  upon  which  the  deoision 
was  founded.  In  this  connection  I  would  refer 
to  tbe  well-known  case  of  R«  Etnprett  Engineer- 
ing Company  (43  L.  T.  Rep.  742 ;  16  Oh.  Div.  127). 
In  tbe  judgmeut  of  the  Master  of  the  Bolis  of 
that  day,  Sir  George  Jessel,  on  p.  129,  the  prin- 
ciple is  examined  which  in  my  view  underlies 
and  is  the  explanation  of  the  decision  in  Robert 
son  v.  Wait  (sap.).  The  Master  of  the  Bolls  uses 
this  language:  "So,  sgain,  it  is  quite  possible 


that  one  of  the  parties  to  the  agreement  may  be 
tbe  nominee  or  trustee  of  the  third  person.  As 
James,  L.J.  suggested  to  me  in  tbe  oouree  of  the 
argument,  a  married  woman  may  nominate  some- 
body to  contract  on  her  behalf,  but  then  the 
person  makes  the  contract  really  as  trustee  for 
somebody  else,  and  it  is  because  he  contracts  in 
that  character  that  the  cestui  que  truet  can  take 
the  benefit  of  the  contract." 

It  appears  to  me  plain  that  for  convenience  and 
under  long-established  practice  the  broker  in  these 
cases  in  effect  nominates  the  charterer  to  contract 
on  his  behalf,  influenced  probably  by  the  circum- 
stance that  there  is  always  a  contract  between 
charterer  and  owner  in  which  this  stipulation, 
which  is  to  enure  to  the  benefit  of  the  broker,  may 
▼ery  conveniently  be  inserted.  I  take  the  view  that 
in  these  cases  the  broker  in  effect,  and  on  ultimate 
analysis,  nominates  the  charterer  to  contract  on 
his  behalf.  I  agree,  therefore,  with  tbe  conclusion 
arrived  at  by  ail  the  leaned  judges  in  Bobertton 
v.  Wait  (sup.)  that  in  suob  cases  the  charterer  can 
sue  as  trustee  on  behalf  of  the  broker. 

This  conclusion  makes  it  necessary  to  ask  what 
is  the  answer  to  the  plaintiffs'  action.  I  confess 
that  I  feel  some  astonishment  at  the  conclusion 
reached  by  Bailhacbe,  J.,  and,  with  all  respect  for 
that  learned  judge,  I  am  unable  to  follow  ibe 
mental  processes  by  which  he  reached  it.  The 
learned  judge  has  found  as  a  fact  that  two 
custom?,  or,  as  he  prefers  to  call  them,  practices, 
wbioh  be  thongbt  relevant,  and  indeed  decisive, 
were  proved  before  him.  In  his  view  tboee 
customs,  either  severally  or  jointly,  as  found  by 
him,  are  fatal  to  the  plaintiffs'  claim.  Being 
very  unwilling  to  do  any  injustice  to  the  learned 
judge,  I  will  refer  to  his  own  language  for  tbe 
precise  elucidation  of  that  wbioh  be  has  found. 
As  to  the  first  custom  he  said  :  "  A  custom  was 
proved  before  me  in  another  case  of  Barley  and 
Co.  t.  Nagata  (23  Com.  Cas.  121)  to  this  effect: 
that  it  is  tbe  invariable  practice  in  time  charter- 
parties  that  brokers'  commission  is  payable  out 
of  hire  that  is  earned;  the  charterer  tends  the 
hire  money  to  the  broker,  the  broker  dednots  hie 
commission  from  tbe  hire,  and  sends  the  balance 
to  tbe  shipowner.  That  is  the  way  in  wbioh  it  ie 
paid,  and,  further,  that  it  is  tbe  invariable  praotioe 
that,  unless  hire  is  earned,  no  commission  is 
payable  at  all."  1  have  to  observe  upon  this, 
which  I  call  tbe  first  finding,  that  I  demur  to  the 
praotioe  of  finding  f  tots  upon  evidence  given  in 
other  oases,  between  other  parties;  and,  in  tbe 
second  place,  that  the  evidence  iu  support  of  this 
alleged  custom  produced  before  the  learned  judge 
in  this  case  was  of  the  slenderest  possible 
oharacter.  Nor  does  the  custom  gain  added 
strength  from  the  circumstance,  apparently  relied 
upon,  that  many  charter-parties  contain  an  ex  press 
stipulation  that  no  commission  shall  be  payable 
unless  bire  is  paid.  If  such  a  custom  is  so  dear 
and  so  much  relied  upon  in  tue  City  of  London, 
why,  one  is  tempted  to  ssk.  is  this  stipulation 
necessary  ?  I  am  far  from  deciding — 1  am  not 
called  upon  to  do  so  in  this  case— that  such  a 
custom  does  not  exist,  and  that  it  may  not  be 
proved  by  proper  evidence.  If  in  another  case  it 
is  proved  hereafter  that  there  exists  any  other 
contract  between  owner  and  brokers  proper  eSect 
will  no  doubt  be  given  to  it  in  the  courts. 

Bat  a  farther  finding  of  tbat  learned  judge  is 
in  my  view  Tory  surprising.   He  does  not  nam  bar 
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his  findings,  but  that  which  I  now  approach  is 
distinguishable  (mm  that  which  I  have  already 
examined.  He  found  that  that  cartoon,  whioh  he 
tfainke  is  proved,  is  "entirely  irrespective  of  the 
form  in  whioh  the  commission  clause  finds  hit 
way  into  the  charter-party,"  and  "  that  the  form 
of  the  commission  clause  baa  no  effect  at  ail  npon 
the  contract  between  the  broker  and  the  ship, 
owner  for  the  payment  of  hire."  It  is  necessary 
to  inquire  romewbat  closely  what  this  finding 
really  means.  We  have  seen  that,  as  the  result 
of  an  authority  binding  upon  the  learned  jadge, 
charterers  can  sue  upon  a  commission  clause, 
under  the  circumstances  whioh  I  have  attempted 
to  explain,  as  trustees  fpr  the  broker.  Whom 
can  they  sue?  Obviously  the  shipowners.  Why 
can  they  sue  for  the  amount  of  the  commission  P 
Obviously  because  the  owners  have  contracted  to 
pay  it  But  the  learned  judge,  apparently  quite 
unmoved  by  those  consideration-,  finds  aa  a  fact 
that  a  custom  baa  been  proved  before  bim  that  a 
party  shall  not  pay  that  which,  presumably  with 
the  foil  knowledge  of  the  custom,  be  baa  explicitly 
contracted  to  pay.  In  contrast  with  the  extra- 
ordinary sanctity  which  the  learned  judge  oonoedes 
to  thia  custom  (I  am  speaking  now  of  what  I 
call  bis  second  finding),  I  confess  I  am  more 
attracted  by  the  tone  of  his  reference  to  the 
deliberate  contract  entered   into  between  the 

The  custom,  the  learned  judge  says,  is  "  irre- 
spective of  the  form  in  which  the  commission 
clause  finds  ita  way  into  the  charter-party."  In  my 
experience  important  clauaea  do  not  fortuitously 
find  their  way  into  important  oon tracts.  They 
are,  on  the  contrary,  the  fruit  of  negotiation  and 
consideration.  The  process  is  by  no  means  so 
fortuitous  as  is  supposed.  The  learned  judge,  in 
my  judgment  (and  here,  1  think,  the  comments  of 
tbe  learned  Lords  J  ustices  in  the  Court  of  Appeal 
are  perfectly  well  founded  and  in  no  way 
exaggerated),  has  in  effect  declared  that  a 
custom  may  be  given  efleot  to  in  commercial 
matters  which  is  entirely  inconsistent  with  the 
plain  words  of  an  agreement  into  whioh  com- 
mercial men,  presumably  acquainted  with  so 
well-known  a  custom,  have  nevertheless  thought 
proper  to  enter.  Much  evidence  would  be 
necessary  to  oonvince  me  of  the  existence  of  such 
a  ooatoni,  and  if  it  were  forthcoming  I  should 
nevertheless  hold  the  custom  to  be  bad  on 
grounds  which  seem  to  me  to  be  both  notorious 
and  elementary. 

1  have  only  one  further  observation  to  make. 
The  learned  judge  finds  in  the  passage  1  have 
already  quoted  that  the  form  of  the  commission 
clause  has  no  effect  at  all  upon  the  contract 
between  the  broker  and  the  shipowner  for  tbe 
payment  of  hire.  This  observation  might  or 
might  not  possess  relevance  or  value  in  a  case  in 
which  there  was  a  scintilla  of  evidence  of  the 
txistence  of  a  contract  between  the  broker  and 
tbe  shipowner  for  the  payment  of  hire.  Nothing 
I  say  to-day  prejudges  such  a  case  if  and  when  it 
arises;  bnt  in  this  case  my  conclusion  is  that 
there  was  no  snch  contract  and  there  was  no 
otidenoe  whatever  of  such  a  contract-  It  became 
necessary  to  reach  a  conclusion  both  in  relation 
to  tbe  first  charter-party  and  in  relation  to  tbe 
eecond  charter-party.  Mr.  Wrighl  referred  your 
Lordships  to  certain  evidence  orally  given  upon 
whioh  be  attempted  to  found  bis  contention  that 
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I  there  was  here  such  an  independent  agreement 
between  broker  and  shipowner  as  was  necessary 
to  relieve  bim  from  the  doctrine  in  tbe  leading 
esse  to  whioh  your  Lordships  have  referred. 

In  my  judgment  the  evidence  upon  whioh  Mr. 
Wright  relies  is  insufficient  to  support  tbe  burden 
whicb  be  attempted  to  place  upon  it.  I  find  no 
evidence  at  all  in  the  discussion  whioh  took  place 
between  the  parties  of  any  concluded  agreement, 
or  of  any  intention  even  to  arrive  at  any  agree- 
ment, except  the  provisional  agreement  as  to  tbe 
figure  which  ultimately  should  be  inserted  in  the 
oharter-party.  For  thia  reason  I  dismiss  the 
oharter-party  in  this  connection  by  saying  that 
there  waa  no  evidence  whioh  was  brought  before 
the  learned  judge  whioh  entitled  bim  reasonably 
to  arrive  st  the  conclusion  that  in  relation  to  that 
charter-party  there  was  an  independent  agree- 
ment. 

When  attempting  the  same  inquiry  in  relation 
to  the  second  charter-party  I  come  face  to  face  at 
once  with  the  French  agreement,  and  I  have 
already  pointed  out  to  your  Lordships  that 
clause  34  m  the  second  charter-party  by  incorporat- 
ing the  French  agreement  shows  that  it  was  the 
intention  of  tbe  parties  not  to  treat  that  agree- 
ment as  a  substantive  and  independent  contract, 
but  as  an  instrument  auxiliary  and  contributory 
to  tbe  real  contract  whioh  was  tbe  second  oharter- 
party.  I  therefore  reach  tbe  conclusion  that  there 
was  no  independent  contract  either  in  connection 
with  the  first  charter-party  or,  tbe  case  which  ia 
immediately  relevant,  with  the  second  charter- 
party. 

Holding  this  view,  I  am  bound  to  say  with  great 
respect  that  I  am  unable  to  follow  the  conclusions 
the  learned  jadge  has  reached  in  this  case,  and 
npon  a  matter  which  seems  to  me  very  clear.  I 
am  of  opinion  that  this  appeal  must  be  dismissed 
with  costs,  and  I  move  your  Lordships  accord- 
ingly. 

Lord  Fm  lay.— This  action  is  brought  to 
recover  commission  said  to  be  doe  under  t  be  t  wenty- 
ninth  clause  of  tbe  charter-party  of  the  28th  Sept. 
1916.  The  clause  in  question  is  this :  M  A  com- 
mission of  3  per  oent.  on  tbe  estimated  gross 
amount  of  hire  is  due  to  Leopold  Walford  (London) 
Limited  on  signing  this  charter  (ship  lost  or  not 
lost)." 

Tbe  case  was  tried  before  Bailhaohe,  J.,  and  he 
found  that  there  was  a  custom,  whioh  in  his 
opinion  was  not  excluded  by  the  charter,  to  the 
effect  that  commissions  to  the  broker  should  be 
paid  upon  tbe  hire  as  received  from  time  to  time. 
One  would  be  very  slow,  of  course,  to  differ  from  s 
conclusion  on  a  point  of  fact  such  as  tbeexisteucu 
of  a  custom,  particularly  when  it  is  a  decision  of 
Bailhaohe,  J.  Mr.  Neilson  argued  that  there  was 
evidence  of  an  agteement,  independent  of  any- 
thing in  the  charter-party  itself,  to  which  a 
custom  might  apply,  supplied  by  the  fact  that 
this  charter-party  was  in  continuation  of  an 
earlier  charter-party,  and  that  tbe  terms  of 
dealing  as  between  the  broker  and  the  shipowner 
must  be  taken  to  be  the  same,  exoept  as  far  as 
they  were  vBried,  namely,  with  regard  to  the 
amount  of  the  commission.  1  do  not  thick  it  is 
necessary  to  examine  that  question,  because, 
whether  there  was  such  an  independent  agree- 
ment or  not,  tbe  question  really  is  whether  snob 
an  agreement  as  that,  and  Buch  a  custom  as  that, 
which  would  be  incorporated  with  the  agreement. 
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can  be  reconciled  with  clause  29  of  the  charter- 
party,  and,  if  it  ia  not  reconcilable,  whether  auch  a 
custom  aa  that  can  be  raised  in  faoe  of  the  terms 
of  the  oharter.  That  depends,  of  oonrse,  entirely 
upon  the  question  whether  clause  29  ia  in  the 
nature  of  a  contract  between  the  brokers  and  the 
shipowners.  If  the  contract  in  claase  29  was 
purely  as  between  the  shipowners  and  the 
charterers,  it  would  not  interfere  wiih  the  terms 
of  any  independant  contract  |  under  the  terms 
of  the  oustom,  supposing  that  such  an  inde* 
pendant  contract  had  been  entered  into  between 
the  plaintiffs  and  the  shipowners.  But  it  appears 
to  me  that  it  ia  elementary  law  that  if  clause  29 
ia  to  be  taken  to  be  a  clause  entered  into  by  or  on 
behalf  of  the  brokers,  they  cannot  Bet  up  a 
custom  such  as  that oon tended  for;  the  two  are 
absolutely  inconsistent. 

In  order  to  avoid  the  effect  of  that  argu- 
ment, Mr.  Wright  contended  that  the  broker  was 
not  really  a  party  to  clause  29  at  all.  The  diffi- 
culty in  the  way  of  that  argument  to  my  mind  is 
this,  that  clause  29,  in  part  at  all  events,  must 
have  been,  I  think,  entered  into  by  those  who 
were  parties  to  the  oharter  party  on  behalf  of 
the  broker,  because  the  amount  of  the  brokerage 
is  specified  in  clause  29,  and  to  that  extent,  it 
seems  to  me,  that  we  most  regard  the  char- 
terer aa  having  entered  into  that  bargain  in  the 
interests  of  the  broker  and  aa  a  trustee  for  the 
broker. 

It  seems  to  me  to  be  impossible  to  dissect 
the  clause.  If  the  overwhelming  presumption  is 
that  in  part  it  was  entered  into  on  behalf  of  the 
broker,  it  appears  to  me  to  be  extremely  difficult 
to  say  that  it  waa  not  entered  into  on  behalf  of 
the  broker  altogether,  and,  if  so,  then  the  words 
at  the  conclusion  of  clause  29,  "  on  signing  this 
charter  (ship  lost  or  not  lost),"  are  words  govern- 
ing the  conditions  on  which  the  commission  is  to 
be  paid,  and  which  are  binding  upon  the  owner. 
If  that  ia  so,  it  is  obvious  that,  having 
bad  the  contract  reduced  into  writing  on 
his  behalf,  it  is  not  open  to  the  owner  to  set  op  a 
custom  which  is  inconsistent  with  the  terms  of 
the  clause  which  through  bis  trustee  in  this 
matter  he  has  entered  into. 

On  these  grounds  I  concur  in  the  pro pc sal 
whioh  baa  been  made  by  my  noble  and  learned 
friend  on  the  Woolsack. 

Lord  Atkinson.— I  have  very  little  to  add.  I 
concur  in  wbat  has  been  said  by  my  noble  and 
learned  friend  on  the  Woolsack,  and  also  by  my 
noble  and  learned  friend  who  has  preceded  me. 

I  most  admit  that  this  appears  to  me  to  be  an 
extremely  plain  and  clear  case.  Two  agents 
employed  by  their  respective  principals  draw  op 
a  written  agreement  and  forward  it  to  tbe 
respective  principals  to  be  signed  by  them.  In 
this  agreement  I  find  a  stipulation  regarding  the 
remuneration  whic^h  is  to  be  paid  to  thoae  respec- 
tive agents.  I  should  have  thought  that  when  a 
charterer  enters  into  a  charter-party,  stipulating 
for  payment  of  commission,  it  must  be  assumed, 
as  that  is  the  remuneration  of  the  agent,  that 
ho  does  that  with  the  full  consent  and  concurrence 
of  tbe  agent.  He  makes  that  contract  with 
regard  to  tbe  agent's  remuneration  for  and  on 
behalf  of  the  agent. 

That  being  so,  the  principal  in  this  case,  the 
oharterer,  is  added  as  a  co-plaintiff,  and  wbat  is 
the  course  of  the  proceeding,?    The  twol  plaintiffs 


come  into  court  and  they  put  down  the  written 
agreement,  the  oharter.  The  charter-party  con- 
tains  a  clause  for  commission  to  he  paid  to  the) 
broker  in  certain  events.  And  wbat  is  the 
answer  to  that  P  The  answer  is  :  "  Oh,  that  ia 
not  an  agreement  at  all;  our  agreement  ia  a 
wholly  independent  thing — it  is  made  by  parol ; 
it  waa  made  in  referenoe  to  and  practically 
embodied  a  certain  custom."  Well  I  concur 
with  every  one  of  the  Lords  Justices  that  there  is 
not  a  shadow  of  evidence  of  that  collateral  and 
independent  agreement ;  and,  if  there  was,  there 
is  this  misfortune  about  it,  that,  it  being  directly 
in  conflict  with  tbe  written  agreement,  it  cannot 
be  taken  advantage  of  to  vary  the  written  agree- 
ment. I  therefore  think  there  ia  no  anawer  to 
the  suit  instituted  upon  the  written  agreement ; 
there  is  nothing  to  show  that  there  was 
any  oollateral  independent  agreement ;  and 
any  independent  agreement  relied  upon,  even  if 
proved,  could  not  be  acted  upon  inasmuch  as  it 
is  directly  in  conflict  with  tbe  letter  of  the  written 
document  into  which  tbe  parties  have  entered.  I 
cannot  conceive  that  there  should  be  in  any  lino 
of  business  any  oustom  whioh  would  provide  that, 
no  matter  what  written  agreement  was  to  bo 
entered  into,  that  oustom  ia  not  to  be  excluded, 
but  is  to  prevail  over  the  terms  of  tbe  written 
document. 

Lord  Wbebbt/bt.— I  find  myself  in  entire) 
agreement  with  all  that  has  been  amid  by  your 
Lordships  who  have  preceded  me. 

We  have  to  do  here  with  a  contract  between 
two  parties  reserving  a  benefit  to  a  third.  The  two 
parties  are  the  shipowners  and  the  charterers,  and 
the  third  party  is  the  broker  of  one  of  them,  the 
charterers'  broker,  who  is  to  be  remunerated  in 
respect  of  a  contract  which  is  being  made  for  the 
hire  of  a  ship.  Tbe  particular  form  of  contract 
in  question  is,  of  course,  prepared  by  or  is  under 
the  eyes  of  the  broker  who  is  negotiating  the 
matter.  It  is  sent  to  the  principals  tor  signature, 
and  they  sign  it,  and  there  is  contained  in  it  a 
clause  which,  as  I  have  said,  reserves  a  benefit  to 
the  broker.  Under  those  circumstances  an  action 
is  brought  by  the  broker  against  the  shipowner 
for  the  commission  which  is  expressed  to  be 
payable  to  him  under  the  contract  between  the 
two  parties — a  contract  to  which  he  himself,  I 
agree,  was  not  a  party.  By  agreement  between 
the  parties  the  record  is  amended  by  treating 
tbe  action  as  if  the  charterers  were  joined  as  a 
plaintiff  in  the  action.  It  is  a  case  in  whioh  it  is 
possible  that  an  action  can  be  brought  on  behalf 
of  a  person  to  whom  a  benefit  is  reserved  although 
he  is  not  a  party  to  it.  That  is  the  subject 
of  tbe  decision  in  BcberUon  v.  Wail  (3  Ex.  229). 
Under  those  circumstances  the  shipowner?,  tbe 
defendants  in  the  action,  defend  tbe  action  and  in 
effect  are  here  saying :  "  It  is  perfectly  true  that 
we  attached  our  signature  to  this  document ;  it  ia 
perfectly  true  that  it  contains  in  art.  29  this 
stipulation  in  favour  of  a  third  party ;  but,  you 
know,  that  means  nothing  at  all — that  is  not  tbe 
bargain  at  all  to  which  we  are  parties." 

I  feel  myself  in  great  difficulty  in  understanding 
a  contention  of  that  sert.  It  is  that  in  this 
particular  business  there  exists  a  custom  (and  I 
will  take  it  for  the  moment  that  the  custom  is 
proved)  by  whioh  there  ia  a  stipulation  for  com- 
mission to  be  paid  by  a  broker,  or,  in  the  absence, 
of  course,  of  some  special  agreement  to  the  oon* 
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trarj,  the  onttom  U  that  the  commission  shall  be 
paid  to  the  broker  on  the  hire  from  time  to  time 
M  earned.  In  this  contract  there  is  a  stipulation 
exactly  to  the  contrary  effect.  The  stipulation  is 
that  the  oommiaaion  shall  be  on  tbe  estimated 
gross  amount  of  hire  on  signing  the  charter,  ship 
lo«t  or  not  lost.  I  find  myself  aaite  unable  to 
understand  how  it  can  be  set  up  that  into  a  con- 
tract expressed  in  those  terms  there  should  be 
introduced  a  custom  to  an  exactly  contrary  effect. 
I  confess  I  do  not  understand  the  reasoning  by 
which  Bailhache,  J.  arrived  at  the  conclusion  that 
sooh  a  state  of  things  was  possible.  To  my  mind  a 
contract  signed  by  parties  is  an  obligation  to  be 
performed  by  the  parties,  and  it  is  none  the  less 
a  contract  because  it  is  in  print  and  not  in  manu- 
script, and  bow,  as  againat  this  stipulation  by 
con  tract  you  are  to  introduce  a  custom  directly 
inconsistent  with  tbe  express  terms  of  the  con* 
tract  I  confess  I  do  not  understand.  Directly  it 
is  conceded  here  that  the  broker,  although  not  a 
party  to  the  contract,  can  sue  on  the  contract, 
inasmuch  as  he  can  eue  by  the  charterer  as 
trustee  for  him,  it  appears  to  me  that  the  oa<»e 
really  is  over.  You  have  only  to  read  ait  29 
and  you  find  there  an  expreas  stipulation— a 
stipulation  which  is  accepted  by  tbe  signature  of 
the  defendants — that  this  payment  should  be 
made,  and  for  that  payment  it  appears  to  me 
that  the  defendants  are  liable. 
I  agree  that  tbe  appeal  fails  and  should  be 
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{Before  Bah  km,  Scbutton,  and  Atkin,  L.JJ.) 
Stkykn  and  Oo.  v.  Adam  Bbomlkv  and 

Son.  (a) 

APPBAL  FROM  THB  KINGS  BBNCH  DIVISION. 
Charter-pariy — Carriagt  of  goods    by   sea  —Ship 
charttrtd  to  load  full  cargo  of  steel  billets — 
Specified  rate  of  freight — Part  load  only  of  steel 
billets— General  cargo  to  make  up— Chartered  rate 
not  applicable— Quantum  meruit. 
The  eteamehip  S.  teas  chartered  by  the  plaintiffs,  who 
were  the  chartered  owners,  to  the  defendants  to 
load  a  full  cargo  of  steel  billets  for  carriage  from 
Liverpool  to  Nantes  at  the  rale  of  23«.  a  ton.  The 
defendants  loaded  a  cargo  of  which  1208  tons  only 
were  steel  billets  the  rest,  some  987  tons,  being 
■general  cargo.    The  plaintiffs  were  not  aware  that 
a  general  cargo  was  being  loaded.    The  matter, 
copy  of  the  charter  party,  knew  it.  He 
was  in  the  employment  of  the  shipowners,  although 
ha  was  acting,  for  the  purposes  of  receiving 
and  carrying  the  cargo,  as   the   agent  of  the 
plaintiffs.    The  current  rate  of  freight  for  general 
higher  than  the  charter-party 

by  T._W.  Momai  and  JKDWAaa  J..M.  OaArus, 


rale.  Bailhache,  J.  held  that  the  charter  party 
rate  of  freight  did  not  apply  to  the  general  cargo, 
and  for  that  the  defendants  must  pay  on  a  quantum 

merui'. 

Held,  on  appeal,  that  there  must  be  implied  a 
promise  by  the  defendants  to  pay  the  current  rate 
for  such  part  of  the  cargo  as  wai  general 
merchandise,  as  in  loading  general  merchandise 
they  were  acting  entirely  outside  the  original 
contract. 

J.  (infta) 


Action  in  the  Commercial  List  tried  by 
Bailhache,  J. 

The  plaintiffs'  laim  was  for  freight  and 
demurrage. 

By  a  charter-party  dated  the  10th  Not.  1915 
the  plaintiffs,  the  chartered  owners  of  tbe  steam* 
ship  Strathcona,  chartered  her  to  the  defendant*. 
It  was  agreed  that  the  steamship  should  go  to 
Liverpool  and  there  load  from  the  defendant*' 
agents  a  full  cargo  of  steel  billets  for  carriage  to 
Nantes  at  the  rate  of  23a.  per  ton.  The  steam- 
ship did  not  load  a  full  oargo  of  steel  billets,  but 
her  load  consisted  of  1208  tons  of  steel  billets 
and  some  987  tons  of  general  merchandise.  The 
plaintiff*  were  unaware  that  general  cargo  was 
being  loaded. 

Tbe  plaintiffs  claimed  that  the  general  oargo 
waa  loaded  outside  the  terms  of  the  charter- 
party,  and  they  therefore  claimed  a  quantum 
meruit  rate  of  freight 

Leek,  E.O.  and  Jowitt  for  the  plaintiffs. 
B.  -4.  Wright,  E.G.  and  Cuthbertson  for  the 
defendants.  Cur.  adv  vuU. 

March  13.— Ba.ilha.chr,  J.— By  a  charter- 
party  dated  the  10th  Nor.  1915  tbe  plaintiffs, 
the  chartered  owners  of  the  steamship  Strathcona, 
chartered  her  to  the  defendants  to  load  a  full 
cargo  of  steel  billets  for  carriage  from  Liverpool 
to  Nantes  at  the  rate  of  23a.  per  ton.  The  defen- 
dants loaded  her  by  a  third  person  under  some 
arrangement  with  him,  and  she  was  loaded  with 
a  full  cargo  of  whioh  some  1208  tons  only  waa 
steel  billets  and  the  rest,  some  987  tons,  being 
general  cargo. 

Tbe  plaintiffs  were  not  aware  that  a  general 
oargo  was  being  loaded.  The  master,  who  had  a 
copy  of  the  charter-party,  knew  it.   He  was  in 


the  employment  of  tbe  i 
doubt  acting,  for  the  purpose  of  receiving  and 
carrying  this  cargo,  as  tbe  agent  of  the  plaintiffs. 
He  does  not  seem  to  have  troubled  about  the 
matter,  and  it  is  obvious  from  his  evidence  that 
he  was  rather  pleased  than  otherwise  to  hare 
somejgeneral  oargo  rather  than  all  steel  billets.  By 
the  charter-party  the  8trathcona  was  addressed  to 
the  defendants'  agenta  at  the  port  of  loading. 

One  of  tbe  plaintiffa  was  called  as  a  witness, 
and  he  gave  reasons  why  they  would  not  have 
chartered  the  ship  to  carry  general  merchandise 
at  anything  like  23a.  a  ton.  This  evidence  is 
confirmed  by  tbe  fact  that  tbe  defendants  were 
receiving  in  respect  of  tbe  cargo  other  than  steel 
billets  an  average  freight  of  some  30  j.  a  ton. 

In  these  circumstances  the  plaintiffs  say  that 
tbe  general  cargo  was  loaded  outside  the  charter* 
party  altogether,  and  that  they  are  entitled  to  a 
quantum  meruit  rate  of  freight  in  respect  of  such 
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Tbe  defendants,  on  the  other  hand,  contend 
that  they  loaded  the  whole  oargo  under  tbe 
charter-party,  although  the  loading  of  the  general 
oargo  was  in  breach  of  the  charter-party ;  that 
tbe  plaintiffs'  only  claim  it  one  for  damages, 
and  that,  if  tbe  plaintiffs  receive  as  much  freight 
as  if  the  whole  oargo  loaded  were  steel  billets, 
there  is  nothing  doe  from  them  ezoept  nominal 
damages  for  the  admitted  breech.  In  support  of 
tbeBe  contentions  the  defendants  rely  apon  an 
unreported  case  of  The  Olanda  in  the  House  of 
Lords.  I  have  been  supplied  with  the  record  in 
that  case  and  with  a  note  of  the  decision.  In 
that  case  the  oargo  was  to  be  linseed  and  wheat, 
of  which  not  more  than  50  per  cent,  was  to  be 
linseed.  A  quantity  considerably  in  excess  of 
50  per  cent,  of  linseed  was  loaded,  and  the 
plaintiffs,  as  here,  olaimed  to  be  paid  on  a  quantum 
meruit  rate  on  that  excess.  It  was  held  that 
they  were  not  entitled  to  be  so  paid,  but  were 
only  entitled  to  nominal  damages  for  the  breach 
of  contract. 

At  first  sight  that  case  seems  strong  in  the 
defendants'  favour,  bnt  the  ground  of  that  deci 
si  on  is  to  be  found  in  a  few  sentences  of 
Pickford,  L.J.'s  judgment  in  the  Oourt  of  Appeal 
and  of  tbe  Lord  Chancellor's  judgment  in  tbe 
House  of  Lords.  Pickford,  L.J.  says  that  the 
chatterer's  agent  at  tbe  port  of  loading  honestly 
thought  they  were  entitled  to  ship  more  than 
SO  per  cent.of  linseed,  and  said  so  to  tbe  captain. 
Tbe  captain  honestly,  without  looking  at  hie 
charter-party,  accepted  that  and  it  was  loaded. 
Both  parties  were  under  the  impression  that  they 
were  loading  under  the  charter-party. 

The  Lord  Chancellor  says :  "Both  parties 
intended  that  tbe  linseed  should  be  carried  under 
the  charter  party,"  and,  later,  "  Here,  by  consent 
of  both  parties,  the  linseed  was  taken  as  under 
tbe  oharter-party,  and  at  the  chartered  rate  of 
freight.'*  Later,  again,  he  uses  similar  expres- 
sions. It  is  dear,  therefore,  that  that  case  was 
decided  on  the  ground  that  tbe  charterers  as  well 
as  tbe  master  considered  that  they  were  carrying 
out  tbe  oharter-party  contract.  They  were  mis- 
taken, and  the  charterers  were  liable  to  nominal 
damages  for  tbe  breach  of  which  they  had  been 
guilty  unwittingly,  but  tbe  oharter-party  contract 
remained,  and  as  it  remained  there  was  no  room 
for  a  quantum  meruit. 

Here  the  facts  are  quite  different.  It  is  not, 
and  could  not  be  pretonded,  tbat  in  loading 
general  merchandise  the  charterers  thought  they 
were  within  their  contractual  rights.  They  knew 
they  were  not.  They  did  not  load  under  the 
charter  party,  and  as  they  did  not,  and  knew  they 
did  not,  it  seems  to  me  tbe  charter-party  rate  for 
bteel  billets  does  not  apply  to  tbe  general 
merchandise  cargo,  and  for  tbat  they  mutt  pa>  a 
quantum  meruit.  The  fact  that  an  easy -going 
master  did  not  object  seems  to  me  immaterial 
when  once  I  arrive  at  tbe  conclusion  tbat  tbe 
defendants  themselves  well  knew  they  were  not 
entitled  to  load  general  merchandise.  A  master 
has  no  right  to  vary  a  charter-party. 

I  think  tbat  probably  tbe  true  view  in  snob  a 
case  is  tbat  the  whole  contract  has  gone  and  tbe 
plaintiffs  are  entitled  to  a  quantum  meruit  on  the 
whole  cargo.  It  is  not  necessary  so  to  decide 
because  the  plaintiffs  do  not  so  claim,  and,  more- 
over, I  have  no  evidence  that  the  current  rate  for 
steel  billets  exceeded  the  charter  rate. 


I  assess  the  freight  on  the  general  merchandise 
at  30*.  a  ton,  which  comes  to  3501.  4s.  There  in 
also  due  the  sum  of  3157.  5«.  9d.,  for  demurrage 
and  money  paid,  making  a  total  of  6661.  9s.  9i. 
whioh  is  due  from  tbe  defendants  to  the  plaintiffs, 
for  which  I  give  judgment.  The  defendants  have 
a  counter-claim  for  2691. 14*.  Id.,  and  I  giro  judg- 
ment for  them  for  tbat  amount.  In  tbe  result 
there  will  be  a  balance  payable  to  the  plaintiffs. 

Judgment  for  plaintiffe  on  fas  claim ;  for 
defendant*  on  the  counter-claim. 

Tbe  defendants  appealed. 

B.  A.  Wright,  K  C.  and  T.  Cuthbertson  for  the 
defendants,  the  appellant*. 

D.  C.  Leek,  K.C.  and  W.  A.  Jountt  for  the 
plaintiffs,  the  respondents,  were  not  called  upon. 

Bahkbs,  LJ. — This  is  an  appeal  from  a  deci- 
sion of  Bailhaohe,  J.  which  arises  under  the 
following  circumstances :  On  the  19tb  Nov.  1915 
a  charter-party  was  entered  into  between  Messis. 
Steven,  who  are  deeoiibed  as  tbe  time  chartered 
owners  of  the  steamship  Strathcona,  and  Messrs. 
Adam  Bromley  and  Co.,  under  whioh  the 
charterers  s greed  to  load  tbe  vessel  at  Liverpool 
and  (or)  Birkenhimd  at  charterers'  option  with 
a  cargo  of  steel  billets  at  a  rate  of  23*.  per  ton* 
on  cartfo  loaded  as  per  bill  of  Uding.  The  vessel 
proceeded  to  Liverpool,  and  tbe  charterers  ten- 
dered a  quantity  of  steel  billets  amounting  in  a'l 
to  1208  tons,  which  were  put  on  board  tbe  vessel. 
Apparently  they  either  bad  no  more  steel  billets, 
or  did  not  desire  to  load  any  more  Bteel  billets, 
and  they  filled  tbe  ship  op  with  a  quantity  of 
general  cargo,  amounting  in  all  to  987  tons.  Tbe 
current  rate  of  freight  for  that  general  cargo  was 
considerably  higher  than  the  chartered  rate  for 
steel  billet*  ;  the  learned  judge  has  found  that  it 
was  30s.  Tbe  action  was  brought  to  recover, 
amongst  other  things,  the  difference  between  the 
rate  for  steel  billets  and  the  current  rate  for 
general  oargo  upon  987  tons  of  general  cargo,  and 
the  claim  was  framed  alternatively  either  as  a 
olaim  for  damages  for  breach  of  contract,  or  upon 
an  implied  agreement  to  pay  a  reason  *r»le  rate  of 
fi  eight  in  respect  of  the  general  oargo.  I,  per- 
sonally, agree  with  tbe  argument  tbat  if  the 
action  is  an  action  for  damages  for  breach  of  the 
charter- party  tbe  measure  of  damages  would  be 
the  difference  between  the  amount  whioh  was 
actually  paid  in  respect  of  the  goods  loaded  on 
board  and  tbe  full  chartered  rate  of  freight  for  a 
full  oargo  of  steel  billets,  and  upon  that  footing 
the  damages  would  be  nominal  only.  Bnt  I  do 
not  think,  myself,  that  the  plaintiffs  are  con- 
strained to  confine  their  claim  to  a  claim  for 
damages  merely.  I  think  tbey  are  entitled  to 
claim  that  tbe  true  inference  from  the  facte  is 
that  there  was  a  fresh  contract  between  the 
parties— a  term  added  to  tbe  original  con- 
tract contained  in  tbe  charter-party,  under 
which  the  defendants  came  under  an  obligation 
to  pay  tbe  current  rate  of  freight  in  respect  of 
tbe  general  cargo  which  was  shipped  in  place  of 
the  steel  billets.  That  is  what  I  understand 
Bailhaohe,  J.  has  found.  In  my  opinion  that 
inference  was  abundantly  justiBed  oy  tbe  par- 
ticular facts  of  this  case.  1  think  tbat  where,  as 
here,  the  charterer  tenders  cargo  for  shipment 
wbiob  is  not  tbe  contract  cargo,  but  is  something 
quite  different,  and  tbe  current  rate  for  whioh  ia 
substantially  higher  than  the  agreed  rate  for  the 
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contract  cargo,  the  inference  is  justified  that  be 
is,  in  substance,  requesting  the  shipowner  to 
carry  the  substituted  cargo  in  lien  of  the  con- 
tract cargo,  and  upon  the  terms  that  he  will  pay 
the  oorrent  rate  of  freight  in  rospeot  of  that  sub- 
stituted cargo.  It  is  quite  true  that  it  does  not 
take  the  form  of  an  offer  expressed  in  a  letter,  or 
a  message  accepted  at  once  by  the  other  party 
to  the  contract,  because  the  offer  is  to  be  implied 
from  the  tender  of  the  cargo.  The  cargo  is  ten- 
dered to  a  man  who,  to  the  knowledge  of  the 
person  tendering,  is  not  in  a  position  to  vary  the 
contract  made  between  the  charterer  and  the 
shipowner,  and  therefore  there  is  a  continning 
offer  which  it  is  within  the  right  and  power  of 
the  shipowner  to  accept  as  soon  as  he  becomes 
aware  of  what,  in  fact,  has  been  done  by  the 
charterer. 

Under  those  circumstances,  in  my  opinion 
there  was,  in  this  case,  suoh  an  offer  which  was 
accepted  by  the  shipowner  as  soon  as  it  came  to 
bis  knowledge;  and  upon  the  substituted  con- 
tract so  made  he  founded  his  action  for  the 
difference  between  the  contract  rate  of  freight 
and  the  current  rate,  not  necessarily  by  way  of 
damages,  but,  se  he  expressed  it  in  the  alter- 
native,  upon  the  implied  contract  that  that 
amount  should  be  paid.  In  my  opinion  Bail- 
hache,  J.  was  perfectly  right  in  drawing  the 
inference  which  he  did  draw,  and  in  coming  ta 
the  conclusion  that  there  was  that  substituted  or 
altered  contract. 

It  is  said  that  this  case  is  entirely  covered 
by  the  decision  of  the  House  of  Lords  in  tho  case 
of  Tht  OUmia  (unreported ;  the  29th  Jan.  1017). 
The  facts  of  that  cane  were  quite  different  from 
tho  facts  in  this  case,  and  the  decision,  in  my 
opinion,  in  that  case  proceeded  entirely  upon  the 
special  facte.  The  facts  there  were  that  there 
was  a  charter-party  under  which  the  charterer 
agreed  to  ship  grain  at  a  certain  rate  of  freight, 
and  linseed  at  an  increased  rate,  with  a  term  in 
the  charter-party  that  the  cargo  was  not  to 
consist  of  more  than  50  per  cent,  of  linseed.  As 
a  matter  of  fact  more  than  50  per  cent,  of  linseed 
was  shipped,  and  the  question  was  whether,  under 
thoBO  circumstances,  there  was  an  implied  contract 
to  pey  something  in  addition  to  the  contract  rate 
for  linseed,  or  whether,  under  the  circumstances, 
the  contract  rate  for  linseed  did  not  cover  the 
excess  over  the  50  per  cent,  which  the  parties  had 
agreed  was  to  be  the  outside  quantity  of  linseed 
to  be  shipped.  The  House  of  Lords,  who  had  to 
deal  with  the  matter  on  appeal  from  the  Court  of 
Appeal,  who  had  dealt  with  the  matter  upon  the 
finding  of  an  arbitrator,  came  to  the  conclusion 
that  the  excess  quantity  of  linseed  was  shipped 
nnder  a  misapprehension  by  both  the  shippers  and 
the  captain  as  to  the  quantity  of  linseed  which  the 
shippers  were  entitled  to  ship,  and,  under  those 
circumstances,  as  it  seems  to  me,  there  was  no 
room  for  the  implication  of  a  fresh  contract  to 
pay  anything  other  than  the  contract  rate  for 
linseed.  It  appears  to  me  that  that  decision 
depended  and  proceeded  entirely  upon  those  very 
special  facts.  Now  the  facts  hero  are  quite 
different.  There  was  no  contract  made  for 
general  cargo.  The  general  cargo  was  altogether 
outside  the  contemplation  of  the  parties  at  tbo 
time  they  made  the  bargain.  Their  bargain  was 
for  steel  billets,  and  for  steel  billets  only.  The 
only  agreed  rate  of  freight  was  for  steel  billets, 
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and,  under  those  circumstances,  as  I  have  said,  it 
does  appear  to  me  that  tho  inference  is  justified 
that  when  the  charterers  tendered,  as  they  did 
here,  something  quite  outside  the  contract,  and 
something  in  respect  of  which  no  rate  of  freight 
had  ever  been  discussed  or  agreed,  they  must  be 
taken  to  have  made  the  offer  to  the  shipowner 
that  if  he  would  carry  it  they  would  be  prepared 
to  pay  the  current  rate. 

Under  those  circumstances,  in  my  opinion,  tho 
judgment  of  tbo  learned  judge  was  quite  justified, 
and  is  right. 

ScRUTTOir,  L.J. — I  agree.  The  shipowner  in 
this  case  asks  to  be  paid  freight  on  a  certain 
quantity  of  cargo  under  an  implied  agreement  to 
be  paid  a  reasonable  rate,  or,  alternatively,  a 
proper  measuro  of  damages  for  breach  of  contract. 
The  shipowner  had  chartered  the  whole  ship  to 
carry  steel  billets  at  a  named  rate.  In  fact,  nearly 
half  of  the  cargo  shipped  was  not  steel  billets,  but 
was  general  cargo  which,  at  the  time  of  tho 
shipment,  was  commanding  a  much  higher  rato 
than  the  chartered  rate.  What  is  the  legal 
position  on  those  facts?  It  may  be  imper- 
tinent curiosity  on  my  part,  and,  as  Mr.  Wright 
pointed  out  to  me,  it  may  be  that  I  ought  not  to 
be  at  ail  inquisitive  as  to  the  facts,  but  should 
merely  direct  myself  to  the  legal  problem  ;  but  I 
am  puzzled  as  to  what  happened  in  this  case.  The 
charterers,  before  they  had  got  any  binding 
oontraot  for  the  ship,  had  made  a  contract  with 
sub-charterers  to  carry  a  general  cargo  at  a 
named  rate  in  this  ship.  Ten  days  afterwards 
they  succeeded  in  getting  a  contract  with  tho 
shipowners  as  to  the  ship ;  they  could  not  get  it 
for  a  general  cargo,  but  only  for  steel  billets. 
I  confess  I  am  poz/led,  as  a  matter  of  honest 
business,  to  know  what  they  did  when  they  got 
into  that  position ;  whether  they  went  on  and 
chanced  i£  not  saying  anything  to  anybody,  or 
whether  they  did  say  anything  to  the  sub- 
charterers,  or  what  they  said.  Mr.  Wright  says 
that  it  does  not  affect  the  Ibgal  position.  I  can 
only  say  1  have  looked  through  the  correspond- 
ence, and  I  am  extremely  unfavourably  impressed 
with  the  conduct  of  Messrs.  Bromley  on  the  cor- 
respondence. It  may  be  that  that  has  nothing  to 
do  with  the  legal  position. 

It  is  commonplace  law  that  if  you  have  an 
express  contract  covering  a  subject-matter,  you 
cannot  imply  a  contract  for  a  matter  already 
covered  by  tbe  express  contract  nnless  in  some 
way  the  express  oontraot  is  got  rid  of.  The 
ordinary  case  of  that  is  a  contract  with  a  house 
agent  to  do  work  in  regard  to  the  letting  of  a 
house  on  the  terms  that  he  shall  be  paid  a  com- 
mission if  successful,  and  only  if  successful ; 
and  that  existing  contract  excludes  a  quantum 
meruit  for  work  done  which  does  not  result  in 
suocess.  On  the  other  hand,  where  you  have 
work  done  outside  the  oontraot,  and  not  covered 
by  the  contract,  and  one  of  tbe  parties  takes 
the  benefit  of  it,  you  can  always  imply  a  contract 
to  pay  for  the  work  done  outside  tbe  contract  at 
the  current  rate  of  remuneration  for  that  work, 
and  you  may  frequently  add  to  it  the  other  terms 
of  the  existing  contract  so  far  as  they  are  not 
inconsistent  with  tbe  nature  of  the  work  done. 
What  is  the  proper  implication  in  this  case  ? 
The  charterers  tender  for  shipment  a  cargo  which 
they  know  is  not  within  their  contract  at  all, 
which  they  had  no  right  to  require  the  shipowners 
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to  carry.   They  bender  it  to  a  man  who  baa  no 
authority  to  Tary  the  oharter.  They  do  not  make 
any  express  statement  to  oall  his  attention  to  the 
fact  that  they  are  asking  him  to  do  something 
outside  the  charter.   Thereupon  it  is  carried. 
What  is  the  proper  legal  implication  with  regard 
to  that  t   The  price  of  thia  work  is  not  covered 
by  the  contract;  it  is  agreed  that  the  goods  are 
goods  outside  the  contract.  It  appears  to  me  that 
the  ordinary  business  and  legal  implication  from 
those  facta  is  a  promise  to  pay  a  proper  remune- 
ration for  the  work  done,  the  goods  in  other 
respects   being  carried  on  the  terms  of  the 
existing  contract    so  far  aa  applicable.  That 
appears  to   me    to  be  the   view   taken  by 
Bailbaohe,  J.  and  1  entirely  agree  with  it.  It 
appears  to  me  to  be  the  only  proper  business  and 
legal  view.    Of  oourve,  if  the  House  of  Lords  had 
decided  the  opposite  I  should  have  been  bound  by 
it,"  but  in  my  view  the  decision  whioh  has  been 
cited  to  us  turns  on  the  very  special  faots— a 
charter  to  carry  wheat  and  linseed  at  named 
only  wheat  and  linseed  were  shipped,  bat 
was  a  misapprehension  between  the  parties  as  to 
whether  there  was,  or  was  not,  a  clause  in  the 
contract  that  only  50  per  cent  of  wheat  should 
be  shipped.    There  was  a  claim   made  by  the 
shipowners  lor  payment  for  the  extra  linseed,  not 
■t  the  rate  of  freight  in  the  oharter,  bat  at  the 
current  rate  of  freight  outside,  and  the  House  of 
Lords  declined  to  draw  the  implication  that 
there  was  a  promise  to  pay  for  the  txtra  quantity 
of  linseed  the  correct  rate  and  not  the  obartered 
rate.    That  appears  to  me  to  have  no  application 
to  the  facts  of  this  case,  and  the  suggestion  that 
it  it  inapplicable  may  be  tested  by  assuming  in 
this  case  instead  of  half  the  cargo  tendered  being 
general  cargo  it  had  all  been  general  cargo.  I 
thirik  it  is  quite  clear  in  that  ease  there  would 
be  an  implication  to  pay  the  current  rate  of 
remuneration  for  carrying  such  cargo,  and  where 
instead  of  being  the  whole  cargo  it  is  half  the 
cargo  the  same  implication  arises.   For  these 
reasons  I  agree  with  the  judgment  of  my  brother 
and  of  Biilhache,  J. 

Atkin,  L  J.— I  agree.  I  think  one  of  the 
essential  facts  of  this  cise  is  ex  Dressed  by  the 
finding  of  the  learned  jadge  that  it  is  not,  and 
could  not  be,  said  that  in  loading  general  mer- 
chandise the  charterers  thought  thst  they  were 
within  their  contractual  rights ;  they  knew  that 
they  were  not.  They  did  not  load  under  the 
charter-party,  and  knew  that  they  did  not. 

Under  those  circumstances,  what  is  the  position 
inlaw?  It  seem b  to  me  that  it  amounts  to  an 
offer,  by  the  charterers,  of  thia  cargo  to  the 
shipowners  open  the  terms  of  a  reasonable  remu- 
neration for  oargo  which  is  not  the  agreed  cargo, 
and  an  offer  of  a  contract  upon  the  terms  of  the 
old  contract  as  far  as  applicable.  I  think  that 
the  shipowners  are  entitled  to  accept  that  offer, 
and  entitled  to  sue  for  reasonable  remuneration. 
The  position  does  not  seem  to  be  in  law  any 
different  from  the  position  of  an  ordinary  contract 
for  the  sale  of  goods.  If  I  am  fortunate  enough 
to  get  a  wine  merchant  to  agree  to  soil  me  a  dozen 
bottles  of  whisky,  and  he  tenders  to  me  in  pur- 
aoaoce  of  that  contract  ten  bottles  of  whisky  and 
two  boHles  of  brandy,  and  my  servant  takes  them 
in  and  I  am  prepared  to  accept  them,  the  contract 
is,  as  far  as  I  know,  that  1  am  to  pay  for  the 
bottles  of  brandy  at  a  reasonable  price ;  and  that 


seems  to  me  to  be  the  real  contract  here.  For 
the  reasons  which  have  been  given  by  my  learned 
brethren  I  agree  that  thia  appeal  should  be  dis- 
missed. 

I,  personally,  should  like  to  reserve  the  question 
as  to  whether  or  not  the  olaim  could  not  be  put 
merely  as  a  claim  for  damages  for  breach  of  con- 
tract, and  1  should  like  to  reserve  the  question  as 
to  the  ceaauro  of  damages  for  breach  of  contract 
involving  the  misuse  of  the  plaintiffs'  goods.  I 
can  imagine  a  person  using  my  goods  at  a  rate 
which  is  agreed  upon  ;  bat  where  there  is  a  con- 
venient user  in  breach  of  the  contract,  and  he 
uses  my  goods  in  soch  a  way  as  to  expose  them 
to  danger  or  delay,  the  question  then  is  whether 
the  measure  of  damages  might  not  inolude  a 
reasonable  remuneration  for  sooh  convenient  user. 
Bat  it  is  unnecessary  to  decide  thst  in  this  case, 
and  I  should  like  to  reserve  that  qnettioa  an  til 
it  arises. 

I  agree  that  this  appeal  should  be  dismisied. 


Solicitors  for  the 
and  Co. 

Solicitors  for  the  plaintiff*,  Inci,  Coli,  Ises,  and 


3uoicial  Committee  of  trje  $ribg  Council 


June  17  and  July  8,  1919. 
(Present:  The  Right  Hons.  Lords  Pabmoob, 
Wrbnbory,  Sterrdalr,  and  Sir  Arthce 
Ghanrbll.) 
Thb  Keonpeinzsbsih  Cecilie  (Part  Cargo 

(a) 

OK  APPBAL  FROM  A  DBCBBB  OF  THB  ADMIRALTY 
DIVISION  (IN  PR1ZS),  RKOLAKD. 

Friz*  Court— 'Condemnation  of  part  cargo— 'Appeal 
by  per  ton  t  not  oumert  at  (As  time  of  seizure — 
Abtence  of  looas  standi. 

Held,  that  the  appellants,  an  American  company,  not 
being  the  owners  of  the  goods  at  the  time  of  the 
seizure  (the  goods  at  that  time  being  the  property  of 
German  and  Austrian  companies)  had  no  such 
interest  as  icould  entitle  them  tobeheard  in  support 
of  their  appeal,  nor  were  they  entitled  to  ask  for  as 
amendment  of  the  proceedings  by  substituting  tht 
names  of  the  oumert  for  their  own  as  claimant 
and  appellants,  and  therefore  tlte  appeal  must  bt 
dismissed. 

The  Proton  (14  Asp.  Mar.  Ljw  Cat.  208;  HS 
L.  T.  Rep.  610;  (1918)   A.  C.  678)  and  Th« 
Antilla  (14  Asp.  Mar.  Law  Cos.  378;  119//.  T. 
Rep.  740  ;  (1919)  A.C.  250)  followed. 
Appbal  from  a  decree  of  Evans,  P.  pronouncing 
against  the  claim  of  the  appellants  and  ordering 
that  the  indemnity  bond  given  by  the  appellant 
in  the  earn  of  37571.  be  estreated  and  the  sum  paid 
into  court. 

The  goods  in  question  had  been  shipped  by  the 
appellants,  the  Vacuum  Oil  Company  of  Rochester 
U  S. A  ,  on  the  German  steamship  Krjnprimmie 
Ctcihe  under  bills  of  lading  dated  the  24'h  July 
1914,  and  consigned  to  Hamburg  to  German  sad 
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firm*.  On  the  5th  Aug.  1914  the 
•tenser  with  her  cargo,  including  the  good*  in 
question,  war  seized  as  prise  in  the  port  of  Fal- 
mouth. On  the  18tb  Aug.  ]l)14  a  writ  wai  is»ued 
in  prize  claiming  condemnation  of  the  abip  and 
cargo  aa  enemy  property. 

The  Prize  Court  condemned  the  ahip  (13  Asp. 
Mar.  Law  Caa.  307 ;  114  L.  T.  Bep.  567)  and  subse- 
quently condemned  the  goode.  The  Privy  Oounoil 
allowed  the  appeal  of  the  shipowners,  being  of 
opinion  that  the  provisions  of  art.  1  of  the  Sixth 
Hague  Convention  of  1907  as  to  tbe  status  of  mer- 
chant vessels  on  the  outbreak  of  war  applied,  and 
eet  aside  tbe  condemnation  of  tbe  ahip  and  made  «n 
order  for  her  detention  in  the  form  adopted  in  The 
ChiU  (12  Aep.  Mar.  Law  Cas.  593 ;  1 12  L.  T.  Bep. 
248 ;  (19U)  P.  212).  By  art.  4  ot  tbe  convention 
tbe  prinoiple  which  applies  to  an  enemy  ahip  in  tbe 
i  referred  to  in  ait  1  appliee  also  to 


ay  cargo  on  board  the  ship.  Tee  question 
argued  was  whether  under  tbe  8ixth  Hague  Con- 
vention tbe  cargo  or  tbe  money  derived  from  the 
tale  of  the  cargo  was  liable  to  be  confiscated  or 
only  to  be  detained  until  the  termination  of  the 


Ketly,  K.C.  and  J.  G.  Joteph  for  the  appellant*. 

B.  A.  Wright  K  C.  (Sir  Gordon  Bewait,  A.-G , 
with  him)  for  the  Crown. 

The  oonsidered  opinion  of  their  Lordships  was 
delivered  by 

Lord  Par  MOOR. —Tbe  appellants  are  a  cor- 
poration incorporated  according  to  the  laws  of 
tbe  State  of  New  York  in  tbe  U.8.A.,  with  regie- 
tered  office  and  place  of  buiiness  at  Rochester, 
in  tbe  8tate  of  New  York.  In  Joly  1914  the 
appellants  shipped  certain  barrels  of  oil.  and  one 
box  of  brass  atenoila  on  tbe  steamship  Kronjirin- 
zetrin  Cteilie,  a  ship  which  belonged  to  the 
Ham  burg- America  Steamship  Company,  incor- 
porated under  the  law  of  tbe  German  Empire, 
snd  having  its  registered  office  at  Hamburg. 
There  are  three  bills  of  lading,  one  in  re»p&ot  of 
1619  barrels  of  oil  consigned  to  a  German  com- 
pany and  carrying  on  busineea  in  Germany,  and 
tbe  otber  two  bills  of  lading  were  severally  in 
respect  of  si  sty -five  barrels  of  oil,  and  in  respect 
of  190  barrels  of  oil,  and  one  box  of  brass  stencils 
consigned  to  an  Austrian  company,  registered 
and  carrying  on  business  in  Vienna.  In  all  case* 
the  goods  were  shipped  f.o.b.,  and  at  tbe  time  of 
tbe  seizure  were  tbe  property  of  the  German  and 
Austrian  companies  respectively.  It  was  stated 
by  counsel  that  the  share*  in  the  German  and 
Austrian  companies  were  wholly  owned  by  the 
New  York  Company.  The  evidence  is  that  with 
tha  exception  of  two  small  shareholders,  who  were 
respectively  citizens  of  Denmark  and  Italy,  all 
tbe  shareholders  in  both  companies  are  citizens 
of  the  U.S.A.  The  appellants  undertook  with 
both  the  German  and  Austrian  companies  to  bear 
the  lose  by  failure  of  either  of  them  to  receive 
any  consignment  by  reason  of  tbe  seizure  thereof, 
but  tbe  liability  to  seizure  depends  on  tbe  owner- 
ship of  the  property  and  not  on  the  risk  of  loss 
from  failure  of  tbe  adventure. 

Tbe  Kronfrinuitin  Cecilie  was  diverted  to 
Falmouth  on  the  3rd  Aug.  1914.  and  on  the 
5th  Aug.  the  Bhip  and  goods  were  Beized.  When 
the  case  of  tbe  ship  came  before  the  Pries  Court, 
tbe  late  President,  Sir  Samuel  Evans,  con- 
demned her  on  the  ground  that  the  provisions  as 
to  detention  in  the  Hague  Convention  did  not 


apply.  This  board,  however,  decided  on  appeal 
that  the  proper  order  to  make  was  an  order  for 
detention,  and  the  order  for  condemnation  wan 
set  aside.  The  question  of  the  condemnation  of 
the  goode  was  heard  by  tbe  late  President  on  tha 
day  after  the  condemnation  of  the  ship,  and  their 
condemnation  followed  as  a  necessary  consequence. 
Tbe  appellants  claim  that  they  are  entitled  to  a 
detention  order  in  tho  same  form  as  that  which 
has  been  made  in  tbe  case  of  the  ahip,  and  there 
is  no  reason  to  doubt  that  such  an  order  would 
have  been  made  if  the  case  had  stood  over  until 
after  the  decision  by  this  board  on  appeal  bad 
been  given  in  tbe  case  of  the  ship. 

Tbe  first  point,  however,  to  be  decided  is 
whether  the  appellants,  not  being  at  the  time  of 
seizure  owners  of  the  goods,  have  any  interest  in 
tbe  goods  »uch  as  would  entitle  them  to  be  heard 
on  tbe  appeal.  Their  Lordships  are  of  opinion 
that  the  appellants,  not  being  owners  of  the 
goods,  bave  no  such  interest,  and  that  on  this 
ground  alone  the  appeal  mont  be  dismissed.  Is 
wa*,  however,  argued  before  their  Lordships  that 
either  an  amend  meat  should  be  allowed  to  enable 
tbe  owners  of  the  goods  to  be  made  parties  to  the 
proceedings,  or  that  their  Lordships  would  cor- 
rect an  error  in  tbe  order  of  tbe  court  below,  in 
whatever  way  it  had  been  brought  to  their  notice. 
Their  Lordships  intimated  during  the  hearing 
that  an  application  for  amendment  could  not  be 
entertained  at  tbe  instance  of  appellants  who 
had  themselves  no  interest  which  entitled  them 
to  be  beard.  Tbe  same  principle  applies  to  the 
argument  that  their  Lordships  should  correct  an 
error,  brought  to  their  notice  by  the  appellants, 
in  the  order  made  in  the  Prize  Court.  Tbe  appel- 
lants having  no  such  interest  in  tbe  goods  as 
would  entitle  tbem  to  be  beard  are  in  the  position 
of  mere  outsiders  and  have  no  locut  $tandi  either 
to  oriticise  the  order  of  the  court  below  or  to  a»  k 
that  such  order  should  be  varied  or  net  aside.  In 
The  Proton  (14  Asp.  Mar.  Law  Cue.  268 ;  118  L.  T. 
Rep.  519 ;  (1918)  A.  C.  578)  it  was  heH  that  the 
claimant  was  not  at  the  time  owner  of  the  veseel, 
and  consequently  could  not  maintain  the  appeal. 
Lord  Sumner,  in  delivering  their  Lordships'  judg- 
ment, says  :  "  If  the  learned  j  adge's  first-  finding  is 
right,  tbis  appeal  fails,  for  M.  Kouremetie  (the 
appellant)  baa  no  oharaoter  except  that  of  owner 
in  wbioh  he  can  claim  to  have  the  ship  released  to 
him,  and,  if  not  her  owner,  has  no  locut  $iandi  to 
criticise  or  complain  of  her  condemnation." 

In  The  Antilla  (14  Asp.  Mar.  Law  Gas. 
378;  119  L.  T.  Bep.  746;  (1919)  A.  C.  250) 
it  was  held  that  the  appellants  were  not  en- 
titled as  of  right  to  appeal  under  sect.  5  of  the 
Naval  Prize  Act  1864.  The  following  passage 
occurs  in  the  judgment  of  their  Lordships: 
"  Although  it  be  the  V  d  S  tj  that  the  effect  of  the 
adjudication,  which  was  ultimately  arrived  at,  was 
to  bar  the  further  chance  of  tbe  claimants  obtain- 
ing the  goodr,  apart  from  tbe  bar  imposed  by  the 
fact  that  the  appellants  were  silenced  by  being 
struck  out  of  the  oase,  their  Lordships  think 
upon  tbe  true  view  that  they  cannot  be  heard  to 
question  on  appeal  a  final  decree  for  condemna- 
tion, wbioh,  however  it  may  affect  their  interests, 
was  made  nfter  they  had  been  validly  dismissed 
from  the  proceedings  and  were  no  longer  before 
the  court." 

There  is  no  difference  in  principle  between 
hearing  a  party  validly  dismissed  from  a  suit,  and 
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a  party  who  has  no  interest  in  the  goods  oon- 
demned,  and  has  failed  to  establish  any  right  to 
appear  or  be  heard. 

In  The  Palm  Branch  (13  Asp.IMar.  Law  Caa. 
512 ;  120  L.  T.  Rep.  101 ;  (1919)  A  G.  272)  an 
order  was  made  by  consent  of  the  Crown  that 
the  condemnation  should  be  set  aside,  and 
the  proceeds  of  the  goods  remain  in  the  Prize 
Court.  In  the  present  case  the  Attorney- 
General,  who  appeared  on  behalf  of  the  Crown, 
wtLH  asked  to  consider  whether,  nnder  the 
special  conditions,  the  consent  of  the  Crown 
might  not  be  given  as  in  the  case  of  The  Palm 
Branch,  bnt  it  was  stated  to  their  Lordships  that 
there  were  reasons  which  prevented  the  Crown 
adopting  this  ooorae.  The  decision  of  tbeir 
Lordships  in  this  case  has  reference  to  the 
hearing  of  a  case  on  appeal,  and  has  no  reference 
to  procedure  in  the  Prixe  Court. 

Their  Lordships  will  humbly  advise  His  Majesty 
that  the  uppeal  should  be  dismissed  with  costs. 

Solicitors  for  the  appellants,  Kerly,  Sons,  and 
Karuth. 

Solicitor  for  the  respondent,  Treasury  Solicitor. 


June  17, 19,  and  July  15, 1919. 

(Present :  The  Right  Hons.  Lords  Parmoor, 
Wrbkbury.  Stbbndale,  and  Sir  Arthur 
Chauhbll.) 

H.  Salti  et  Fils  v.  Procubator-Gbniral.  (o) 

ON  APl'EAI-  FROM  A  DECREE  OF  THB  ADMIRALTY 
DIVISION  (IN  PRIZE),  ENGLAND. 

Prize  Court — *  Supply"  of  goods  to  an  enemy — 
Enemy  agent  at  Shanghai — Trading  with  the 
Enemy  Proclamations  1914  and  1915. 

The  appellants  were  Ottoman  subjects  who  be/ore 
the  war  had  traded  at  Antwerp  as  diamond 
merchants.  In  1913  they  entered  into  an  agree- 
ment with  an  Austrian  subject  thai  he  should  act 
ae  their  agen'  for  the  sale  of  diamonds  in  the  East 
for  five  years.  In  Aug  1914  they  moved  to 
London,  and  in  Dec.  1914  were  granted  by  the 
Treasury  authority  to  carry  on  their  trade.  In 
Sept.  and  Nov.  1915  they  forwarded  by  post  to  their 
agent  at  Shanghai  packets  of  diamonds  for  sale. 
The  packet*,  being  deliverable  to  an  enemy  subject, 
were  seize  d  at  the  Postal  Censor's  office  and  were 
subsequently  condemned  by  the  President  (Sir 
Samuel  Evans)  on  the  ground  that  the  transaction 
wax  a  trading  with  the  enemy.    On  appeal : 

Held,  that  the  appellants,  being  resident  and  carrying 
on  their  trade  in  England,  came  within  the 
preamble  to  the  Trading  with  the  Enemy 
Proclamation  (Ao  2)  of  the  9th  SepL  1914.  Their 
agent  at  Shanghai,  though  not  an  "  enemy  "  within 
the  terms  of  that  proclamation,  since  he  was 
neither  resident  nor  carrying  on  business  in  an 
enemy  country  was,  however,  of  enemy  nationality 
within  .  clave  1  of  the  Trading  with  the  Enemy 
(Vhtna,  Siam,  Persia,  and  Morocco)  Proclamation 
1915,  and  the  earlier  proclamation  therefore  appted. 
It  followed  by  the  transacion,  the  apptllantM  had 
supplied  goods  to  an  enemy  within  the  meaning  of 
clause  5  (7)  of  the  Proclamation  of  1914. 

Decision  of  the  President  affirmed. 

c)  ttc^ru-i  btW  E.  Buo.  Esq  .  Iterrtatsr-at-Uw. 
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Appeal  from  a  decree  of  Sir  Ssmuel  Evans,  P. 
condemning  sixteen  parcels  of  diamonds,  sent  by 
the  appellants  to  James  Blode,  of  Shanghai,  or 
the  ground  that  they  were  the  subject  matter  of 
unlawful  trading  with  the  enemy. 

Inslcip,  K.O.  and  J.  C.  Conway  for  the 
appellants. 

Sir  Gordon  Hewart  (A-G.)  and  Trictett  for  the 
Crown. 

The  considered  decision  of  their  Lordships 
was  delivered  by 

Lord  Wbesbubt.— The  claimants  are  Ottoman 
subjects.  For  some  thirty  years  before  the  war 
they  carried  on  business  in  Antwerp  as  diamond 
merchants.  Owing  to  the  invasion  of  Belgium  by 
the  Germans  they  left  Antwerp  in  Aug.  1911  and 
came  to  London.  On  the  23rd  Dec.  1914  they 
obtained  from  the  Treasury  an  authority  to  trade 
as  diamond  merchants  in  this  country  on  condi- 
tions which  are  not  relevant  to  anything  hare  to 
be  decided.  In  Nov.  1915  they  left  this  country 
for  Amsterdam,  and  have  since  remained  there. 

In  Sept,  1915  the  claimants  sent  by  post  from 
London  two  registered  packets  of  diamonds 
addressed  to  James  Blode  at  the  American  Post 
Office,  Shanghai,  and  in  Nov.  1915  (before  they 
left  this  country)  sent  a  third  registered  packet 
to  James  Blode  at  the  American  Post  "Office, 
Shanghai. 

James  Blode  was  an  Austrian  subject.  By  an 
agreement  in  writing  made  in  1913  the  claimants 
had  engaged  him  as  their  agent  to  sell  their  goods 
in  Eastern  Asia  for  a  period  of  five  years  at  a 
salary  without  commission  upon  the  terms  that 
he  should  not  represent  any  other  firm  as  agent. 
The  diamonds  were  sent  to  him  as  such  agent 
for  sale. 

The  packets  of  diamonds  reached  the  British 
Post  Office  at  Shanghai  and  were  returned  by 
the  post  office  to  the  chief  postal  censor  in 
London  on  the  ground  that,  being  addressed  to 
James  Blode,  an  enemy  subject,  they  were  cot 
deliverable.  On  tbe  29th  Nov.  1916  tbe  Postal 
Censor's  Office  in  Landon  seized  the  packets  as 
prize  to  the  use  of  His  Majesty. 

On  the  12th  June  1917  tbe  Procurator-General 
issued  a  writ  claiming  the  condemnation  of  the 
goods. 

It  is  not  disputed  that  the  goods  w  fire  confis- 
cable if  the  transactions  between  tbe  claimants 
and  Blode  amounted  to  trading  with  the  enemy 
or  intercourse  with  the  enemy. 

In  tbeir  Lordships'  opinion  it  is  not  necessary 
to  determine  whether  tbe  goods  were  confiscable 
at  common  law.  The  case  is  in  their  judgment 
covered  by  the  proclamations  to  which  they 
proceed  to  refer. 

The  Trading  with  the  Enemy  proclamation 
(No.  2),  dated  9th  Sept.  1914,  after  reciting  in  the 
preamble  that  it  was  "  expedient  and  necessary  to 
warn  all  persons  resident,  carrying  on  business  or 
being  in  Oar  Dominions  of  their  duties  and  obli- 
gations towards  Us,"  went  on  to  declare  that— 

:s.  Tbe  expression  "  enemy "  in  this  proclamation 
means  any  person  or  body  of  persona  of  whatever 
nationality  resident  or  carrying  on  bnaineas  in  the 
enemy  row n try,  but  doss  not  inulude  persona  of  oncmy 
nationality  who  are  neither  resident  nor  carrying  ue 
business  in  the  enemy  country.  In  tbe  case  of  incorpo- 
rated bodies,  enemy  character  attaches  only  to  tfacee 
incorporated  in  an  enemy  country. 

•  •  #  • 


H.  Sa.lti  it  Fils  ».  Procurator-Gink  rax. 
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case.  The  claimant*  wore  supplying  to  Blode 
goods,  wares,  or  merchandise,  and  none  the  leu 
because  they  were  supplying  them  to  him  as  agent 
for  sale  on  behalf  of  the  claim  ante.  Blode  was 
not  a  mere  servant.  He  waa  agent  for  sale— an 
agent  precluded  by  contract  from  representing 
any  other  firm  as  agent.  He  would  have  authority 
to  fix  a  price,  to  give  credit,  and  to  act  on  behalf 
of  his  principals  in  any  manner  in  which  an  agent 
for  sale  may  bind  his  principal.  A  principal  in 
distributing  his  goods  amongst  his  agents  for  Bale 
and  sending  so  many  parcels  to  A,  so  many  to  B 
and  ho  on  ib  correctly  described  as  supplying  the 
goodB  to  his  agent.  The  context  of  the  clause  is 
"•apply  to  or  for  the  nee  or  benefit  of*"-  The 
■apply,  therefore,  need  not  be  "  for  the  nee  or 
benefit  of "  the  person ;  it  is  sufficient  that  the 
■apply  shall  be  to  him.  In  their  Lordships' 
opinion  the  first  words  of  sub- clause  7  cover  this 
case. 

For  these  reasons  their  Lordships  hold  that 
these  goods  were  rightly  condemned,  and  that  the 
appeal  should  be  dismissed  with  oosts.  They  will 
humbly  advise  His  Majesty  accordingly. 

Solicitor  for  the  appellant,  Albert  M.  Oppen- 
heimer. 

Solicitor  for  the  Crown,  Treasury  Solicitor. 


Jan.  16, 17,  and  July  31, 1919. 
(Present:  The   Right  Hons.  Lords  Seaman, 
Parmoor,  Whin  bust,  Stbrndalb,  and  Sir 
Arthur  Channbll). 

Thk  Hambobn.  (o) 
ok  appbal  from  thb  admiralty  division 
(in  prizb),  rngland. 

Print  Court—Ship— Neutral  flag— Vend  owned  by 
company  incorporated  in  neutral  country— Enemy 
control  of  company—  Right  of  Prize  Court  to 
determine  real  owntrthip  of  ship. 

On  the  21th  Oct.  1915  las  H.,  while  on  a  voyage  from 
New  York  to  Cuba,  and  flying  the  Dutch  flag,  teas 
captured  by  a  British  cruiser.  The  H.  was  owned 
by  a  single-ship  company  registered  in  Holland,  the 
whole  of  the  shares  in  the  company  being  owned  in 
equal  moieties  by  two  other  Dutch  companies.  A  U 
the  shares  in  these  other  Dutch  companies  belonged 
to  Germans  ami  German  companies.  In  substance 
the  vessel's  trade  was  part  of  the  commerce  of 
Germany. 

Held,  thai  in  the  cast  of  an  incorporated  company 
the  right  and  power  of  control  might  form  a  true 
criterion  of  Us  national  character,  and,  as  the 
centre  and  whole  effective  control  of  the  Dutch  com- 
pany owning  the  vessel  were  in  Germany,  the 
vessel  must  be  regarded  in  a  Court  of  Prize  as 
belonging  to  German  subjects  and  liable  to  be  con- 
demned. 

Decision  of  Evans,  P.  (14  Asp.  Mar.  Law  Cos.  204  ; 

118  L.  T.  Rep.  316 ;  (1918)  P.  19)  affirmed. 
APPEAL  by  the  claimants  from  a  decree  of  the 
Prize  Court,  reported  118  L.  T.  Rep.  316  ;  (1918) 
P.  19),  pronouncing  the  Bteatnehip  Hamborn  to 
have  belonged  at  tbe  time  of  seizure  to  enemies  of 
the  Crown,  and  condemning  her  as  good  and 
lawful  prize. 

MacKinnon,  K.C.  and  Bollock  for  the  appel- 
lants. 


Priy.  Co.] 


5.  From  ud  after  the  date  of  this  proclamation  the 
following  prohibition*  abaU  have  effeot  (save  so  far  as 
licenoee  may  be  issued  as  hereinafter  provided),  and 
We  do  hereby  aooordingly  warn  all  persons  resident, 
carrying  on  business  or  being  in  Our  dominions  :  .  . 
(7)  Not  directly  or  indirectly  to  supply  to  or  for  the  use 
or  benefit  of,  or  obtain  from,  an  enemy  oountry,  or  an 
enemy,  any  goods,  wares  or  merchandise,  nor  directly  or 
indirectly  to  snpply  to  or  for  the  me  or  benefit  of,  or 

for  or  by  way  of  transmission  to  or  from  an  enemy 
country  or  an  enemy,  nor  directly  or  indirectly  to  trade 
in  or  carry  any  goods,  wares  or  merchandise  destined 
for  or  coming;  from  an  enemy  oountry  or  an  enemy.  .  .  . 
(9)  Not  to  enter  into  any  commercial,  financial  or  other 
ooo tract  or  obligation  with  or  for  the  benefit  of  an 

0D6saOy« 

The  claimants  as  persons  resident  and  carrying 
on  business  in  this  country  were  within  the  words 
of  the  preamble  and  were  within  the  proclama- 
tion Bat  James  Blode  was  not  within  art.  3,  for 
althoagh  of  enemy  nationality  he  was  neither 
resident  nor  carrying  on  business  in  an  enemy 
country. 

On  tbe  25th  Jane  1915,  however,  a  further  Pro- 
clamation was  made— namsly,  the  Trading. with 
the  Enemy  (China,  Siam,  Persia  and  Morocco) 
Proclamation  1915.  This  proclamation  by  its 
preamble  recited  that  it  was  expedient  that 
"transactions  between  British  subjects  and 
persons  of  enemy  nationality  resident  or  carrying 
on  business  in  China,  Siam,  Persia  or  Morocco 
should  be  restricted  in  manner  provided  by  this 
proclamation,"  and  declared  that  : 

1.  The  proclamations  for  the  time  being  in  fores 
relating  to  trading  with  the  enemy  shall,  aa  from  the 
twenty- sixth  day  of  July,  nineteen  hundred  and  fifteen, 
apply  to  any  person  or  body  of  persons  of  enemy 
nationality  resident  or  oarryisg  on  business  in  China, 
Siam,  Persia,  or  Moroooo  in  the  same  manner  as  they 
apply  to  persona  or  bodies  of  persons  resident  or  carrying 

Jamea  Blode  was  a  person  of  enemy  nationality 
resident  or  carrying  on  business  in  China.  He 
waa  therefore  within  art.  1  of  this  latter  procla- 
mation, and  consequently  the  former  proclamation 
applied  to  him.  As  already  pointed  oat,  the 
claimants  were  within  th6  former  proclamation. 
The  result  is  that  the  former  proclamation 
applies  to  both  the  claimants  and  Blode,  unless  it 
can  be  said  that  the  words  "  British  subjects  "  in 
the  preamble  to  the  latter  proclamation  have  the 
effect  of  confining  to  British  subjeota  the  operative 
words  of  the  latter  proclamation  which  render  the 
former  proclamation  applicable.  In  their  Lord- 
ships' opinion  those  words  have  not  that  effect. 
Tbe  generality  of  tbe  words  in  tbe  operative  part 
is  not  as  matter  of  construction  restricted  by  the 
words  of  the  preamble.  Farther,  it  cannot  be 
that  the  intention  of  the  proclamation  was  to  give 
to  persona  resident  in  and  amenable  to  the  jaws 
of  this  oountry  but  not  in  the  foil  sense  of  the 
words  "  British  subjects "  a  greater  liberty  than 
was  allowed  to  subjects  of  the  British  Crown. 

It  remains  to  oonsider  whether  any  words  in  the 
former  proclamation  oover  tbe  present  case. 

The  transaction  between  the  claimants  and 
Blode  was  not  one  in  which  the  former  were 
trading  with  the  latter  or  entering  into  any  com- 
mercial contract  with  him.  Their  Lordships  do 
not  rely  on  sub-clause  9.  Neither  is  it  necessary 
to  rely  on  the  concluding  words  of  sub-clause  7. 
The  first  words  of  (7)  in  their  opinion  cover  this 
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Sir  Ernut  Pottoek  (8.-G.)  tad  C.  B.  Dunlop, 
K.C.  for  the  respondent. 

The  considered  opinion  of  the  board  was 
delivered  by 

Lord  Summer.— The  late  President  condemned 
the  steamship  Hamborn  upon  the  ground  that  the 
was  "a  Garman  vets  el   belonging  to  German 
owner*."   Her  owners,  the  appellant*,  contend 
that  they  are  a  limited  liability  company,  incor- 
porated in  Holland  according  to  Dutch  lair,  end 
that  their  abip  wee  on  the  Dotch  register  of 
shipping  and  that  ahe  (lew.  na  well  she  might,  the 
Wig  of  the  kingdom  of  the  Netherlands.  Literally 
all  this  ia  true.   The  Preaident  spoke  of  ber  as 
being  "  nominally  "  owned  by  a  Dutch  company, 
bat  held  that  the  "  moat  be  regarded  aa  belonging 
to  German  subject* "  and,  quoting  from  The 
Fortuna  (I  Doda.  Bep.  p.  81),  that  "it  is  no 
inconsiderable  part  of  the  ordinary  occupation  of 
a  Prize  Court  to  pull  off  the  mask  and  exhibit 
the  Teasel  in  ber  true  character,"  he  laid  it  down 
that "  the  court  is  not  bound  to  determine  the 
neutral  or  enemy  character  of  a  Teasel  by  the 
flag  she  is  fljin^  or  may  be  entitled  to  fly  at  the 
time  of  oapture. '   In  faot,  however,  in  this  oaae 
there  is  no  mask  to  be  pulled  off,  if  by  that  ia 
meant  tome  deception  to    be  exposed.  The 
appellant  company  really  is  a  Dutch  company ; 
the  ship  was  bought  before  the  war  and  really 
was  the  company's  property.    The  company  ia 
not  shown  to  be  a  nominee  holding  in  trust*  for 
other  persona.   There  seems  to  have  been  no 
disguise  or  concealment  or  attempt  to  delude 
either  the  captors  or  the  court  and,  according  to 
the  munioipal  law  applicable,  namely,  that  of 
Holland,  the  appellants  are  a  Dutch  incorporation, 
and  the  ship  ia  theirs  and  enjoys  the  rights  and  ia 
subject  to  the  obligations  whioh  attach  to  a 
Dutch  ship.   Evidently  there  is  some  inaccuracy, 
no  doubt  inadvertant,  in  the  language  employed 
by  the  President  and  on  this  the  appellant*' 
argument  is  rested. 

The  facts  aie  these.   Tee  appellant  company, 
the    Naamloczs    Vennootsohap  Maatsohappij 
Stoomachip  Hamborn  (or  the  Hamborn  Steam- 
ahip  Company)  ia  a  single- ship  company  and  the 
whole  of  its  shares  belong  in  equal  moieties  to 
two  other  Dutch  companies,  the  Naamloczs 
Vennootscbap  Handelaen  Transport  Maatachappij 
Vulosanof  Rotterdam  (or  the  transport  company) 
and  the  Vulcaan  Koblen  Maatsohappij,  also  of 
Rotterdam  (or  the  ooal  company).    As  to  tbe 
transport  company,  all  the  shaies  but  two,  whioh 
belong  to  the  German  firm  of  Thyssen  and 
Co.,  of  Molbeim  on  the  Robr,  are  the  property  of 
a  German  company,  tbe  Gewerkaobaft  Deutsche 
Kaiser  of  Hamborn.   The  shares  of  the  co&l 
company  are  held  exclusively  by  three  companies, 
the  Vulcaan  Tranaport  Company  above-mentioned 
and  two  German  com  panic*,  tbe  Gewerkaobaft 
Rbein  and  the  Gewerkachaft  Lohberg,  both  of 
Hamborn.   All  the  directors  and  shareholders  of 
tbe  last  two  companies  are  Germans,  resident  in 
Germany.   So  are  the  directors  of  the  Vulcaan 
Transport  Company,  and  they  have  under  their 
supervision  and  control  as  managers  two  Germane 
who  have  resided  in  Holland  since  tbe  formation 
of  the  appellant  company  in  1913  and  attend  to 
the  practical  business  details  of  the  Vulcaan 
Transport  Company,  which  in  its  turn  holds  the 
office  of  manager  to  the  Hamborn  Steamship 


Company.  It  does  not  appear  that  they  have) 
any  business  of  their  own,  and  before  the  appellant 
company  was  formed  they  were  clerks  employed 
by  tbe  Deutsche  Kaiser  Company,  the  one  till 
1907,  tbe  other  till  MO. 

Sufficient  details  are  given  of  the  ship's  regular 
trade  to  make  it  quite  clear  what  she  waa  bought 
for.    Her  trade  was,  with  unimportant  exceptions, 
to  load  ore  at  Spanish  ore  parte  for  Rotterdam, 
going  oat  with  ooal  from  S^uth  Wales  to  French 
ports  to  save  a  ballast  voyage.    When  the  war 
broke  out,  she  waa  sect  across  the  Atlantic  and 
wan  trading  on  time  charter  there  when  she  was 
captured.    The  transport  company,  which  owne 
half  the  capital  of  tbe  appellant  company,  waa 
incorporated  to  own  and  manage  lighters  and 
tugs  for  tbe  carriage  of  cargo  op  tbe  Rhine  and 
its  tributaries,  on  behalf  among  others  of  tbe 
Deuteohe  Kaiser  Company  for  whom  it  oarriea 
ore.    Tbyeeen  and    Co.  and    the  Deuteohe 
Kaiaer  Company  own  ironworks  in  Garmacy 
and  there  waa  not  a  aingle  person  interested 
in    any    of    these   companies    at    the  time 
of    her  oapture   who   was   not    an  enemy 
subject.   Their  Lordships  entertain  no  doubt  that 
tbe   Hambom  was   bought  and  employed  as  a 
useful  tender  to  tbe  German  iron  industry  on  the 
Ruhr,  tbat  ber  other  trading  was  ancillary,  aod 
that  her  Datoh  fl*g.  Datob  ownership,  and  local 
management  at  Rotterdam  was  adopted  merely 
for  tbe  convenience  of  ber  German  import  trade. 
For  some  purposes  no  doubt  sbo  belonged  to  and 
waa  counted  as  part  of  tbe  mercantile  marine  of 
tbe  kingdom  of  the  Netherlands,  but  in  sub- 
stance abe  and  her  trade  were  a  support  to  and 
a  part  of  tbe  commerce  and  the  shipping  of 
tbe  German  Empire.   The  legal  effect  of  all 
this,  particularly  on  her  liability  to  capture,  ia 
another  matter. 

The  true  question  is  one,  in  tbe  President's 
phrase,  of  determining  the  neutral  or  enemy 
character  of  the  Hamborn.  Unless  either  her 
Dutch  tlag  or  the  country  of  incorporation  of  the 
owning  company  or  the  place  of  residence  of  her 
subordinate  managers  or  some  or  all  of  these 
matters  be  conclusive,  she  bore  a  character  whioh 
jastifisd  her  condemnation,  for  she  formed  part  of 
that  enemy  commerce  which  a  belligerent  ia 
entitled  to  disable  and  restrain. 

It  may  be  as  well  to  put  on  one  side  certain 
aspects  of  tbe  effect  of  using  a  national  flag, 
which  are  not  now  relevant  and  are  really  only 
false  analogies.    If  a  ship  for  her  own  purposes 
has  Assumed  and  used  a  national  flag,  to  whioh 
she  is  not  really  entitled,  (he  may  in  some  circum- 
stances be  held  bound  by  tbe  nationality  whioh 
she  bss  thus  assumed  without  warrant.    If  a  abip 
lawfully  flies  a  national  flag,  ahe  may  in  some 
cases  be  said,  by  a  figure  of  speech,  to  derive 
from  her  flag  tbe  system  of  municipal  law  by 
which  ber  contracts  or  ber  oivil  liabilities  are 
governed.    In  tbe  first  oaae  abe  cannot  deny  aa 
u gainst  captors  the  national  character  which  abe 
baB irregularly  taken;  in  the  second,  she  derives 
from  the  national  obaraoter,  which  is  actually 
hers  and  is  indicated  by  her  flag,  tbe  system  of 
h»gal  rights  and  liabilities  applicable  to  her. 
Neither  case  touobes  tbe  position  where  in  a 
question  with  captors  it  becomes  necessary  to 
consider  whether  the  abip,  though  in  contempla- 
tion of  technical  municipal  law  a  neutral  ahip,  of 
neutral  registry,  and  entitled  to  the  benefits  of  a 
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neutral  flag,  is,  in  the  view  of  the  law  of  nations, 
a  ship  of  enemy  character  and  liable  to  be  treated 
in  accordance  with  that  character.  If  the  oaso 
tamed  on  her  user  de  facto  at  the  time  of  capture 
it  would  be  simple  ;  so  it  would  be,  if  her  owners 
were  natural  persons  of  neutral  nationality 
dejurt,  neither  adhering  to  the  enemy  nor  allow- 
ing their  chattel  to  be  used  in  enemy  servioe.  The 
present  case  is  more  complex,  The  oriteria  for 
deciding  enemy  character  in  the  case  of  an 
artificial  person  differ  from  those  applicable  to  a 
natural  person,  since  in  the  nature  of  things 
conduct,  which  is  one  of  the  most  important 
matters,  can  in  the  former  case  only  be  the 
oonduot  of  those  who  act  for  or  in  the  name  of  the 
artificial  person.  It  was  decided  in  the  case  of 
Daimler  Company  Limited  v.  Continental  Tyre 
and  Rubber  Company  (Great  Britain)  Limited 
(114  L.  T.  Hep.  1049;  (1916)  2  A.  0.  307) 
that,  in  the  ease  of  an  incorporated  com- 
pany, the  right  and  power  of  control  may 
form  a  true  criterion,  the  control,  that  is, 
of  those  per&ons  who  are  the  active  directors 
of  the  company  and  whose  orders  its  officers 
most  obey,  or  the  control  of  those  persons  who  in 
their  turn  are  the  masters  of  the  directorate  and 
make  or  unmake  it  by  the  use  of  the  controlling 
majority  of  votes.  The  application  of  this  test 
presentj  no  difficulty  here,  for  no  living  person 
and  no  sentient  mind  exercised  or  possessed  any 
control  over  the  Hamborn  Steamship  Company, 
except  penone  and  minds  of  enemy  nationality. 
The  residence  of  the  two  German  managers  in 
Rotterdam,  if  not  altogether  immaterial,  at  any 
rats  can  rot  afft  ct  the  result,  since  the  question  is 
not  one  of  trading  with  enemy  subjects,  resident 
or  carrying  on  business  in  a  neutTal  country,  but 
is  one  of  the  character  of  an  artificial  pereoua, 
whose  trade  is  carried  on  for  it  under  the  supreme 
direction  and  control  ef  enemies  born.  Their 
Lordships  agree  with  a  passage  of  the  Presi- 
dent's judgment  which  sufficiently  represents  t ho 
true  gist  of  his  reasoning :  "  The  centre  and  whole 
effective  control  of  the  business  of  the  Hamborn 
Steamship  Company  was  in  Germany.  Having 
regard  to  these  facts,  ths  vessel  most  be  regarded 
in  this  court  as  belonging  to  German  subjects," 
in  a  claim  by  oaptors  for  condemnation. 

Oae  small  point  remain?.  By  art.  57  of  the 
Declaration  of  London,  varying  the  rule  of 
international  law,  the  nealr.il  or  enemy  character 
of  a  ship  is  simply  determined  by  the  flag  which 
ebe  is  entitled  to  fly.  Down  to  the  25th  Oct.  1915 
the  Crown,  by  adopting  the  Declaration  of 
London,  bad  waived  its  right  to  rely  on  other 
oriteria.  On  that  day  was  published  an  Order  in 
Council  by  which  that  waiver  wai  withdrawn. 
The  ship  was  captured  on  the  27th  Oct.  It  is 
said  that  the  appellant  company  was  unaware  of 
this  order,  but  its  ignorance  cannot  have  the 
effect  of  compelling  the  Crown  to  continue  to 
waive  rights  whioh  in  troth  were  in  full  effect, 
nor,  if  knowledge  of  this  kind  oould  matter, 
would  it  be  the  knowledge  of  the  company,  whioh 
merely  owned  the  ship,  but  that  of  the  time 
charterers  who  sent  her  to  sea,  as  to  whom 
nothing  is  proved. 

Tbmr  Lordships  will  humbly  advise  His  Majesty 
that  this  appeal  should  be  dismissed  with  costs. 

Solicitors  for  the  appellants,  Ptitehard  and 
S"it$. 

Solicitor;  ftr  the  respondent,  Theatury  Solicitor. 
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IforeA  25  and  31, 1919 

(Before  Rowlatt,  J.) 

Holt  Hill  8ailivg  Ship  Com  past  Limited  v. 
Uhitsd  Kihodom  Mabini  Mutual  Imsub- 
aifcn  Association  Limited,  (a) 

Insurance  (Marine)  —  Increased  value  policy  — 
Constructive  total  loss — Repaired  value  exceeding 

—nm4  gkt  rlmiiri 

The  plaintiffs'  sailing  vessel  H.  H.  too*  insured 
ftr  3000L  in  an  "increased  value  "  pokey  to  pay 
only  in  the  event  of  a  total  or  a  constructive  total 
loss.  The  vessel  had  alto  been  insured  in  an 
ordinary  BuU  "all  risks'*  policy  for  12,500*. 
The  "  increased  value  "  policy  contained  a  clause 
as  follows  :  "  No  vessel  insured  in  this  association 
shall  be  deemed  to  be  a  constructive  total  loss 
unless  the  cost  of  repairing  the  damage  caused  by 
ptriis  insured  against  shall  amount  to  80  per  cent, 
of  the  value  in  the  ordinary  Hull  'aW  risks' 
policy,  say  12.500."  During  the  currency  of  Ike 
policy  the  vessel  met  with  damage,  uxu  abandoned, 
and  afterwards  salved.  The  cost  of  repairs  was 
more  than  10,000/.,  which  is  80  per  cent,  of 
12,500/.,  but  the  repaired  value  was  about  25,000/. 

Held,  that,  inasmuch  as  Ike  repaired  value  of  the 
vessel  was  in  excets  of  the  cost  of  repairs,  there 
was  no  constructive  total  loss,  and  therefore  the 
underwriters  were  not  bound  to  pay  under  the 
%%cr€cwcd  txx/wfi  jfrolicie?* 

Actio*  in  the  Commercial  List. 

The  plaintiffs  claimed  30002.  and  interest  as 
for  a  constructive  total  loss  under  a  policy  of 
marine  insurance  on  increased  value. 

The  plaintiffs'  sailing  vessel  Holt  HOI  was 
insured  for  3000/.  in  an  M  increased  value  "  policy, 
dated  the  11th  April  1916,  to  pay  only  in  the 
event  of  a  total  or  a  constructive  total  lose.  The 
form  of  the  policy  provided  for  a  valuation  of 
the  ship,  but  this  was  left  blank. 

The  vessel  had  also  been  insured  in  an  ordinary 
Hull  -  all  risks"  policy  for  12,500/.,  and  by  the 
policy  of  ths  11th  April  1916  now  in  question  it 
was  provided  as  follows : 

No  vessel  insured  is  this  association  shall  bs  deemed 
to  be  a  oonatruotire  total  loia  unless  the  oost  of  repairing; 
the  damage  oansed  by  perils  insured  egeinat  shall 
amount  to  80  per  oent  of  the  value  in  the  ordinary 
Hull  "  all  risks  "  policy,  say  12,5001. 

D  aring  the  currency  of  the  policy  the  Holt  Hill, 
while  on  a  voyage  from  Nantes  to  America,  met 
with  heavy  gales,  was  damaged,  abandoned,  and 

afterwards  salved.  The  cose  of  repairs  was  more 
than  10.000/.,  which  is  80  per  cent,  of  12,500/,  but 
the  repaired  value  was  about  25,0001..  which  was 
far  more  than  the  cost  of  repairs.  In  faot,  the 
ship  wae  sold  for  a  considerable  sum,  substantially 
unrepaired. 

R.  A.  Wright,  K  0.  and  A.  T.  MiUer  for  the 
plaintiffs. 

(•  Reported  by  T.  W.  Moss  an  Kao,,  8arrU.sr-at-l.aw. 
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MacKinnon,  K.C.  and  Greaves  Lord  for  the 
defendants 

Our.adv.vuli. 

March  31.— Rowlatt,  J.  rend  a  judgment  in 
whioh,  having  stated  the  above  facts,  be  proceeded 
as  follows  .—Upon  these  facta  the  assured  Beek  to 
recover  under  this  policy  as  for  a  conatrootive 
total  loss  because  the  cost  of  repairs,  though  not 
reaching  the  repaired  value,  exceeded  10,0001. 
ThiB  involves  reading  the  clause,  which  is  expressed 
to  provide  that  tbo  ship  shall  not  be  deemed  to  bo 
a  constructive  total  loss  unless  the  cost  of  repairs 
exceeds  10,3002.,  as  involving  the  stipulation  that 
she  shall  be  deemed  to  be  a  constructive  total  loss 
if  those  costs  do  exceed  10,000/. ;  in  other  words, 
that  10.000*.  is  to  be  treated  as  substituted  for  the 
repaired  value  of  the  ship  for  the  purpose  of 
ascertaining  whether  there  is  a  constructive  total 
loss. 

This  reading  of  the  clause  does  great  and  mani- 
fest violence  to  the  language,  but  if  it  can  be 
collected  from  the  general  purport  of  the  policy, 
or  from  the  nature  of  the  transaction,  that  auoh 
was  the  intention,  it  would  be  justifiable  to 
extract  the  affirmative  proposition  out  - of  the 
negative,  as  contended  for.  It  seems  to  me, 
however,  that  there  is  no  reason  whatever  why  the 
clause  should  not  mean  just  what  it  says.  If  this 
is  so,  the  position  ia  that  the  underwriters  are  to 
pay  if  the  ship  is  a  constructive  total  loss  as 
defined  by  the  general  law  now  found  in  the 
Marine  Insurance  Act,  namely,  if  the  cost  of 
repairs  exceeds  the  value  of  the  ship  when  repaired, 
with  a  proviso,  by  way  of  guarding  against  over- 
valuation, that  the  coat  of  repairs  amount  to 
80  per  cent,  of  the  value  in  the  *•  all  risks  "  policy. 

In  fact,  if  this  is  what  the  parties  intended,  I 
do  not  see  what  form  of  words  they  could  have 
chosen  better  calculated  to  express  that  intention 
than  those  which  the;  have  used.  On  the  other 
hand,  if  they  had  desired  to  substitute  the  agreed 
figure  of  10,0002.  for  the  repaired  value,  the  direct 
and  plain  language  of  the  well-known  institute 
clause  was  ready  to  hand  as  a  precedent.  There 
is  no  tradition  of  obscurity  in  defining  the  position 
in  this  respect. 

I  do  not  know  whether  underwriters  usually  pay 
when  the  condition  provided  for  in  the  olause  is 
satisfied  without  agitating  the  question  of  the 
actual  repaired  value,  but  I  cannot  rea,d  the  clause 
as  compelling  them  to  do  so. 

ThiB  point  disposes  of  the  case,  and  I  express 
no  opinion  upon  any  of  the  questions  raised  as  to 
notice  of  abandonment. 

Judgment  for  the  defendants. 

Solicitors:  -Kau>k,/oAn*ion*,andCo.,for  Weight- 
mart,   redder,  and  Co ,  Liverpool ;  Lightbound 
Oxen  and  Co. 


PROBATE,  DIVORCE,  AND  ADMIRALTY 
DIVISION. 
PEIZE  COURT. 
Friday,  April  4, 1919. 
(Before  Lord  Stkrndalb,  President). 
TH1  KjtOHPBINS  Gustap.  (a) 

Prize  Court — Contraband — Conditional  contraband— 
Shipment  at  neutral  port— Destination— Enemy 
or  neutral  port-Consignee— Consignor's  agent  for 
»ale— Declaration  of  London— Order  in  Council, 
No.  2,  Oct.  29,  1914,  clause  1  (Hi). 

By  art.  35  of  the  Declaration  of  London,  it  is 
provided  that  "conditional  contraband  is  not 
liable  to  capture,  except  when  found  on  board  a 
vessel  bound  for  territory  belonging  to  or  occupied 
by  the  enemy,  or  for  the  armed  forces  of  the  enemy , 
and  when  it  is  not  to  be  discharged  in  an  inter- 
vening neutral  port.  The  ship's  papers  arecondusive 
}  roof  both  as  to  the  voyage  on  which  the  vessel  is 
engaged  and  as  Jk  the  port  of  discharge  of  the 
g.ods,  unless  she  is  found  clearly  out  of  the  < 


indicated  by  her  papers,  and'  unable  to  give 
tdequate  reasons  to  justify  such  deviation"  This 
article,  which  abrogated  the  doctrine  of  continuous 
voyage,  was  adopted  by  the  Order  in  Council 
dated  the  294  Oct.  1914,  subject  to  certain  modifi- 
cations, one  of  the  modifications  being  clause  1 
(Hi ),  under  which  it  is  provided,  "  notwithstanding 
the  provisions  of  art.  .'15  of  the  said  declaration, 
conditional  contraband  shall  be  liable  to  capture 
on  board  a  vessel  bound  for  a  neutral  port  if  Ike 
goods  are  consigned  '  to  order,'  or  if  the  ship's 
papers  do  not  show  who  is  the  consignee  of  the 
poods  or  if  they  show  a  consignee  of  the  goad* 
in  territory  belonging  to  or  occupied  bp  the 


In  April  1915  certain  bags  of  coffee,  conditional 
contraband,  were  consigned  by  N.  of  S.,  a  neutral 
port,  to  T.  of  if.,  another  neutral  port,  T.  being 
the  consignor's  agent  for  sale,  T.  sold  the  coffee  to 
a  neutral  firm  who  bought  it  with  the  intention  of 
reselling  it  to  another  firm  in  H.,  a  German  city. 
The  coffee  was  shipp-d  on  a  neutral  vessel,  which 
was  captured,  and  on  the  Crown  claiming  con- 
demnation of  the  coffee,  the  buyers  mi-ted  the 
claim  on  the  ground  that  the  coffee  had  Seen 
shipped  to  a  named  consignee  and  that  they  were 
entitled  to  the  protection  of  the  Order  in  Council 
of  the  29th  Oct.  1914. 

Hel  l,  that  as  ttte  agent  for  sale  was  a  person  who 
had  to  act  according  to  the  instructions  of  his 
principal,  he  was  not  such  a  consignee  as  to 
satisfy  the  requirement  of  the  Order  in  Council, 
and  that  as  the  real  control  of  the  coffee  had  not 
passed  to  him,  the  coffee  was  subject  to 
condemnation. 

This  was  a  case  in  which  the  Grown  sought  the 
condemnation  of  certain  goods  as  conditional 
contraband. 

The  conditional  contraband.  500  bags  of  coffee, 
was  shipped  by  the  firm  of  Noatack  and  Go.,  of 
Santos,  on  board  the  Swedish  steamship  Kronprins 
Quttaf.  The  coffee  was  consigned  to  one  Thome*, 
of  Malmo.  The  bills  of  lading  were  dated  the 
9th  April  1915,  the  vessel  sailed  on  the  17th  April 
1915,  and  the  goods  were  seized  as  prize  on  the 
20th  May  1915. 

(a)  Uspartsd  by  J.  A.  Slatss,  Eaq„  BtrrtetarHrt-Uw. 
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example,  baa  bought  from  Urban  3000  lavadoe,  whioh 
oamo  through  quite  easily  and  were  at  ouce  Hold  b(>re  at 
a  profit  of  40  pfennig*.  Bat  there  ie  no  news  whatever 
from  yon,  not  eren  in  regard  to  the  numerous  order*. 
Naturally  all  business  is  going  to  rival  firm>.  Harder 
somewhat  weaker  in  Holland  ia  going  np. 

I  take  it  rhat  that  ia  a  refereocs  to  the  institu- 
tion of  the  Netherlands  Oversea  Troat,  and  it  ia 
not  necessary  to  read  any  more  to  show  that  this 
firm  were  naturally  and  properly,  from  their  point 
of  view,  trading  with  Garmany  and  Rending  coffee 
into  Germany  a*  far  at  they  could.  Now,  the 
information  about  the  consignee  in  the  Crown's 
affidavit  ietbat  he  is  a  member  of  a  firm  of  com- 
mission agents  carrying  on  business  at  Milmo. 
Then  it  gives  the  income,  showing  a  rise  in  profit* 
from  1913  to  1915,  but  nothing  startling,  and 

Sinoe  the  war  the  profits  of  the  firm  have  been  chiefly 
connected  with  ocffee,  and  it  has  alto  received  large 
qoanlities  of  tcs  and  dried  fruits  which  were  intended 
for  Germany.  The  firm  ij  willing  to  lend  its  servioee 
for  any  bnaineia  proposed  by  the  enemies  of  Great 
Britain,  and  it  has  acted  aa  intermediaries  and  dummy 
consignees  for  several  enemy  firms,  inoluding  Kugen 
Urban  and  Otto  Hesse.  During  1913  and  1914  no 
coffee  was  imported  by  the  firm  ;  but  between  Maroh 
1915  and  Dec.  1915  at  least  1021  tons  of  ooffse  were 
shipped  to  it  in  its  own  name. 


The  claimants  were  Nordblom  and  Co.,  a  firm 
of  provision  merchants  of  Narberg,  Sweden,  and 
by  their  affidavit  they  stated  that  they  had  bought 
the  coffee  in  Jan.  1915  from  Nossack  and  Co., 
through  the  agency  of  Thomee,  and  had  agreed 
to  sell  the  same  by  a  contract  dated  the  4th  March 
1915  to  a  firm,  Otto  Hesse,  of  Hamburg.  The 
claimants  farther  stated  that  when  they  heard  of 
the  seizure  of  the  coffee  and  became  aware  that 
they  would  have  to  give  a  guarantee  that  it  should 
not  be  utilised  otherwise  than  for  neutral  eon* 
sumption  they  cancelled  the  sale. 

On  behalf  of  the  Grown  it  was  argued  that  tbe 
coffee  was  clearly  intended  for  enemy  use  and 
consumption,  and  that  if  it  had  not  b*en  inter- 
cepted it  would  have  been  delivered  in  Hamburg. 
Under  the  circa m stances,  therefore,  the  protection 
afforded  by  the  Order  in  Council  of  the  29th  Oat 
1914  did  not  extend  to  it,  as  Thomoe  was  not  such 
a  consignee  as  was  contemplated  by  the  order, 
arid  the  consigning  firm  had  not  parted  with  tho 
real  oontrol  of  the  goods. 

On  bebalf  of  the  claimants  it  was  argued  that, 
even  if  the  goods  had  an  enemy  destination, 
which  was  not  admitted,  the  protection  of  the 
Order  in  Council  applied. 

The  A  ttome-y  -  General  (Sir  Gordon  He  wart, 
K  0.),  tbe  Boliettor-Qenenl  (Sir  £.  M.  Pollock, 
K.O.J,  and  Stuart  Bevan  for  tbe  Procurator- 
General. 

8ir  ErU  Bichard$,  K.C.,  and  Sir  Robert  A$ke 
for  the  claimants. 

The  following  cases  were  cited  : 

The  Louisiana.  14  Asp.  Mar.  Law  Cas.  2.13;  1  IK 

L.  T.  Rep.  274  ;  (1918)  A.  0.  4C1  ; 
Th»  Kranprinitatin  Victoria,  li  Asp.  Mar.  Law 
Cas.  391  ;  120  L.  T.  Rep.  75 ;  (1919)     C.  201. 

The  President.— -This  is  a  case  in  whioh  tbe 
Crown  asks  for  the  condemnation  of  500  bags  of 
coffee  consigned  to  Gustaf  Thomee,  of  Mai  mo, 
and  claimed  by  Messrs.  Nordblom  and  Co..  who 
claim  as  purchasers  from  Messrs.  Nossack  and 
Co.,  of  Santas,  tbe  shippers.  The  shippers  are 
described  in  the  uMial  affidavit,  filed  on  behalf  of 
tbe  Crown  by  Mr.  Greenwood,  and  it  is  not 
necessary  to  say  more  about  them  than  that  they 
obviously  had  very  strong  German  sympathies. 
The  company  is  composed  of  German  share- 
holders, though  whether  it  is  a  German  firm  in 
the  sense  of  making  these  goods  enemy  property, 
it  is  not  necersary  to  consider.  It  also  appears 
dearly  from  the  documents  that  Messrs.  Nossack 
nnd  Co.  were  engaged  in  business  transactions 
with  Germany.  There  is  a  letter  from  Eugen 
Nossack  in  Hamburg  to  Fritz  NoBaack  in  Santos, 
dated  tbe  28th  Nov.  1915,  in  which  the  writer  says : 

I  hope  something  will  oome  from  Heron*  (in  Hamburg), 
otherwise  the  prospects  of  profit  for  this  half-year  look 
bad,  as  you  are  not  eseontiDg  aDj tiling.  Bremen  is 
annoyed  and  all  agents  depressed,  so  have  not  tbe 
courage  to  persuade  people  to  make  outlays  from  which 
there  will  be  no  result  whatever.  Avoid  any  reference 
whaterer  to  Germany  in  all  invoices  and  document?, 
otherwise  the  coffee  will  be  smed  if  England  detains 
the  steamer,  for  all  receivers  most  produce  original 
telegrams,  invoices,  Ac  ,  before  the  goods  are  allowed  to 
proceed. 

Again,  a  few  days  after,  on  tbe  2nd  Dec.  1915, 
Eugen  Nossack  wrote  again  to  Fri'z  Nossack  in 
Santos  : 

It  ia  a  pity  you  never  make  suggestions  for  business. 
A  firm  here  that  is  very  well  disposed  towards  you,  for 
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I  disregard  the  general  statement  as  to  its 
willingness  to  lend  its  services  for  any  business 
proposed  by  the  enemies  of  Great  Britain  and 
confine  myself  to  the  faot  that  it  acted  as  an 
intermediary  and  a  dummy  consignee.  I  have 
had  occasion  to  find  that  Tbomee  acted  as  nominal 
coneignen  in  the  Urban  group  of  coffee  cases,  and 
the  late  President  found  the  same  thing  in  regard 
to  other  cases.  At  any  rate,  I  hare  no  doubt 
that  Thomee  did  act  in  that  way  constantly. 
At  any  rate  he  was  the  consignee  in  this 
instance. 

Tne  history  of  the  transaction  ss  I  follow  it  is 
this.  On  the  26th  Jan.  1915  Tnomee  made  a 
contract  in  which  the  (ellerB  were  Nossack  und 
Co.  and  the  buyers  the  claimants.  Tbe  price  was 
52  marks  per  50  kilo*,  and  payment  win  by  eight 
draft  on  tne  bank  at  Malmo.  Marine  and  war 
insurance  were  to  be  covered  by  the  buyer,  and 
on  tbe  same  day  Thomee  wrote  to  the  purchasers 
asking  them  to  Bend  a  guarantee  to  tne  bank  in 
Milmo  certifying  that  they  would  honour  tbe 
documents  for  500  bags  per  -KVonprrru  Gu$taf 
purchased  from  Nossack  through  Thomee  at 
§2  marks  per  50  kilos.  The  claimants  did  gua- 
rantee the  bank  as  they  were  asked,  and  the  bank 
then  sent  a  cable  to  Brar.il :  "  We  pay  draft 
covering  March  shipment  per  ijfronprtns  Qualaf 
1000  bags  coffee  account  Gustsf  Thomee." 

Apparently  that  took  some  time  to  go  through, 
because,  on  tbe  next  day,  the  shippers  say  oy 
cable  that  tbey  bad  not  been  informed  of  the 
oredit;  but  they  were  eventually  informed  of  it, 
and  the  credit  was  opened.  On  the  4th  March 
1915  there  was  a  contract  between  the  claimant* 
and  Mr.  Hesse,  of  Hamburg,  for  500  bags  of 
Santos  coffee,  shippsra  Nossaok  and  Co,  price 
65  pfennigs  per  half  kilo,  which  leaves  a  profit  of 
13  marks  per  50  kilos  to  the  claimants.  That 
contract  did  not  go  through,  and  it  failed  to  do  so 
for  the  reason  that  tbe  consignment  was  seized  by 
the  British  patroL  But  taking  tbe  claimants' 
case  as  being  a  genuine  one,  namely,  that  this 
was  a  purchase  by  them  from  Nossack  and  Co. 
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through  Thomee,  there  is  no  doubt  that,  but  for 
the  interference  of  the  British  cruisers,  tbe  con- 
tract would  have  been  carried  out  and  tbe  goods 
would  have  gone  to  Hesse.  The  qneation  then  for 
decision  is  whether  these  goods  bad  an  enemy 
destination,  and  if  so  whether  they  are  liable  to 
condemnation  as  prize. 

It  was  argued  on  behalf  of  the  Grown  that  both 
Thomee  and  the  claimants  are  mere  nominee*  of 
somebody,  either  the  shippers  or  Hesse.  Now,  I 
think  that  Thomee  was  a  dummy  oonaignee.  I 
do  not  use  that  word  in  any  offensive  way.  I  do 
not  think  he  was  acting  as  consignee  in  any  way 
of  deception.  He  was  a  consignee  as  agent  for 
the  shippers,  and  it  may  be  a  consignee  as  agent 
may  be  a  consignee  under  certain  circumstances 
sufficient  to  satisfy  the  definition  of  the  term  in 
the  case  of  tbe  Louisiana  (ubi  tup.)  and  the  Kron- 
print— tin  Victoria  (ubi  tup.) ;  for  although  he  is 
only  an  agent  for  sale,  he  has  such  entire  control 
that  he  may  be  the  consignee  within  those  cases. 
1  do  not  express  an  opinion  upon  the  point ;  I 
merely  say  that  it  is  possible.  But,  under  ordinary 
circumstances,  the  agent  for  sale  is  a  person  who 
is  acting  according  to  his  principal's  instructions, 
and  I  Bee  nothing  in  this  case  to  show  that 
Thomee  had  any  independent  oontrol  more  than 
any  other  agent  who  has  to  do  what  his  principal 
tells  him.  Therefore  he  does  not  seem  to  satisfy 
the  definition  of  a  consignee,  acting  aa  agent, 
according  to  tbe  ubo  of  the  term  in  tbe  two  cases 
to  which!  have  just  referred — namely,  some  person 
other  than  the  consignor,  who  has  a  free  and 
absolute  control  over  tbe  goods.  I  think  he  was 
representing  Nossack  and  Co.  There  is  no  sug- 
gestion that  be  ever  bought  from  Nossack  and  Co. 
and  re-sold  to  the  claimants.  Tbe  contract  was 
made  by  Nossack  and  Co.  They  were  the  sellers 
to  the  claimants,  and  it  was  stated  to  be  made 
through  Thomee.  Therefore  the  first  thing  that 
I  decide  is  that  Thomee  was  not  a  consignee 
who  would  Hatiafy  the  requirement  of  the  Order 
in  Coonoil  of  the  29th  Oct.  1914,  as  interpreted 
by  the  coses  eo  often  referred  to. 

That  being  so,  if  the  goods  had  an  enemy 
destination  they  are  liable  to  condemnation.  I  do 
not  see  how  it  can  be  doubted  that  these  goods 
had  an  enemy  destination.  The  claimants  have 
put  the  matter  beforo  me  with  perfect  frankness, 
and  tbey  say,  "  We  did  sell  to  Hesse."  Whether 
they  communicated  that  to  tbe  ahippers  or  not  I 
do  not  know ;  but  at  the  same  time  that  the  goods 
were  dispatched  from  Santos  they  were  proceed- 
ing under  a  contraot  by  the  shippers  to  tbe 
claimants  and  also  under  a  contract  by  the  claim- 
ants to  Hesse,  by  which  they  would  be  delivered 
to  them  in  Hamburg.  I  cannot  doubt  therefore, 
that  the  coffee  had  an  enemy  destination,  and, 
consequently  subject  to  the  question  of  Art.  43 
of  the  Declaration  of  London,  I  think  the  goods 
are  liable  to  condemnation,  because  Hamburg  is  a 
base  of  supply,  from  wbioh  it  may  be  inferred 
that  tbey  were  destined  for  the  armed  forces  of 
the  enemy. 

It  is  said  that  the  transaction  is  protected 
under  Art.  43  of  tbe  Declaration  of  London. 
That  article  protects  persons  who  are  shipping 
contraband  which  is  not  contraband  at  the  time 
of  the  shipment. 

Tbe  facts  here  are  that  there  was  a  declaration 
of  what  was  contraband  in  Aug.  1914,  whioh 
undoubtedly  included  these  goods.  There  was  a 


notification  in  Nov.  1914  to  various 
countries  that  the  British  Government  would 
treat  as  contraband  certain  things,  whioh  did  not 
include  coffee.  A  notion  of  that  alteration  was 
given  to  Sweden,  but  not  to  Brazil.  This  vessel, 
the  Kronprint  Guttaf,  sailed  from  a  Brazilian 
port,  and  the  last  part  of  Art.  43  saye  that  a 
vessel  is  deemed  to  be  aware  of  tbe  existence  of  a 
state  of  war  or  of  a  declaration  of  contraband  if 
she  left  the  neutral  port  subsequent  to  tbe  noti- 
fication of  tbe  Government  of  the  country  con- 
cerned of  the  declaration  of  contraband,  provided 
such  notification  was  made  in  sufficient  time. 
Notification  was  made  to  Brazil  somewhere  in 
Aug.  1914,  and  this  vessel  sailed  on  the  17th  April 
1915,  and  therefore,  so  far  as  Brazil  is  concerned, 
a  ship  sailing  from  there  must  be  deemed  to  be 
aware  of  the  notification  of  tbe  contraband. 

But  what  is  said  here  is  that  that  might  be 
true  if  the  ship  belonged  to  Brazilian  owners. 
But  she  does  not,  for  she  belongs  to  Swedish 
owners,  and  notification  was  given  to  Sweden  in 
Nov.  1914  that  coffee  would  not  be  treated  a* 
contraband,  and  therefore 


was  entitled  to  go  on  shipping  coffee  until  tbe 
notification  had  been  given*  But  I  do  not  think 
that  is  correct.  It  is  not  really  necessary  to 
decide  it  I  think  that  this  ship  sailed  from  a 
Brazilian  port,  and  must  be  deemed  to  be  awe 
that  the  goods  were  contraband.  But  it  is  obvious 
that  a  person  in  Sweden  who  received  notice 
somewhere  on  or  about  the  22nd  or  23rd  March 
1915  of  the  ratification  of  tbe  Proclamation  had 
ample  time  to  inform  bis  vessel  in  Santos  long 
before  the  2nd  April,  and  therefore,  even  sup- 
posing that  that  contention  was  sound,  there  was 
ample  time  to  give  information  to  the  vessel. 

Of  course  what  the  claimants  wish  me  to  say  is 
this,  that  anybody  who  has  made  a  contract  before 
the  withdrawal  of  the  order  of  Nov.  1914  is 
entitled  to  carry  out  that  contract,  although  the 
British  Government  has  given  notice  that  it  is 
going  to  insist  upon  its  rights  as  to  contraband; 
but  ae  to  that  I  can  find  no  foundation  for  such  an 
argument  in  the  provisions  of  the  Declaration  of 
London  or  anywhere  else,  and  that  contention 
fails.  The  oontention  as  to  the  protection  of 
Art,  43  fails,  because  I  think  that  a  ship  sailing 
from  a  Brazilian  port  must  be  deemed  to  be  aware 
that  tbe  goods  were  contraband.  Even  if  the  fact 
of  her  being  Swedish  is  taken  into  acoonnt,  there 
was  notice  to  Sweden  in  ample  time  for  tbe  ship- 
owner to  inform  his  ship,  and  therefore  all  the 
grounds  of  olaim  fail,  and  the  claim  most  be 
dismissed  and  the  goods  must  be  condemned  as 
prize, 

Solicitor  for  the  Procurator.  General,  Trtatury 

Solicitor. 

Solicitors  for  the  claimants,  W,  A.  Crump  and 

Sons. 
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April  14  and  30,  1919. 

(Before  Lord  Stkndalk,  President.) 

Dibioo,  Thb  Haixinodal,  and  othbb 
Vksshls.  (a) 

Prize  Court — Prize — Contraband — Enemy  goods  on 
neutral  ships  —  Enemy  property  —  Passing  of 
property — Conditions  of  liability  to  condemnation 
— Declaration  of  Paris,  art.  2— Reprisals  Order  in 
Council  the  lit*  March  1915— Neutral  shipowner 
— Knowledge  of  nature  of  cargo — Condemnation  of 
ship— Sale  of  goods— Proceeds  in  court— Order 
for  release — Claim  for  interest  on  amount  of 
proceeds  of  sale— Practice. 
The  American  branch  of  an  enemy  firm  consigned  a 
of  goods  of  a  contraband  character,  food 
nd  cattle  feeding  stuffs,  from  America  to 
neutral  firms  in  Scandinavia.  The  goods 
shipped  sometimes  in  the  name  of  the  enemy 
firm,  and  sometimes  in  the  names  of  other  firms. 
The  vessels  in  which  the  goods  were  shipped  were 
either  captured  or  diverted  into  British  ports,  and 
the  Crown  claimed  the  condemnation  of  the  goods 


as  contraband.   The  grounds  of  the  claim 
(1)  that  where  enemy   goods  we  consigned  on 
neutral  vessels  ark  2  of  the  Declaration  of  Paris 
did  not  enure  for  the  benefit  of  the  enemy  so  as  to 
entitle  him  to  claim  protection  for  his  goods,  or, 
alternatively,  that  there  was  no  protection  accorded 
to  an  enemy  under  the  said  article  in  respect  of 
tontraband  goods  even  though  they  had  not  an 
enemy  destination  ;  and  (2)  that  the  property  in 
the  enemy  goods  could  not  pass  to  a  neutral  during 
transit  so  as  to  preserve  them  from  condemnation 
under  prize  law,  or,   alternatively,  to  detention 
under  the  Reprisals  Order  in  Council  of  the 
lUh  March  1915. 
Held,  (1)  that  art.  2  of  the  Declaration  of  Paris  pro- 
tected the  enemy  goods  themselves  and  was  not 
intended  simply  to  give  a  neutral  shipowner  the 
right  of  complaint  in  case  of  interference  with  the 
voyage  of  his  vessel;  and  (2)  that  the  doctrine  that 
property  in  enemy  goods  cannot  pass  from  an  enemy 
to  a    neutral  during  transit   d*d  not  apply 
in  the  following  cases  :  (»)  Where  the  goods  were 
i  a  vessel  chartered  by  the  purchaser 
payment  was  made  and  all  documents  handed 
before  thevesstl  sailed,  the  contract  being  f.o.b. 
and  payment  to  be  made  against  documents  at  the 
port  of  loading  ;  (b)  where  the  goods  were  shipped 
on  a  general  ship  not  chartered  by  the  purchaser 
under  a  contract  f  o.b.,  including  freight  and 
insurance,  payment  against  documents  at  the  port 
of  loading,  or  ci  f.  with  the  same  provision  as  to 
payment,  and  payment  was  made  and  the  docu- 
ments handed  over  before  the  vessel  sailed  ;  and 
(c)  where  the  same  conditions  eristed  and  payment 
was  not  made  and  the  documents  were  not  handed 
over  until  after  the  ship  sailed,  because  of  the  acci 
dents  of  business  and  not  because  there  was  any 
intention  to  reserve  the  right  of  disposition. 
When  goods  are  seized  as  prize  and  afterwards  sold 
by  order  of  the  court,  even  if  the  court  eventually 
makes  an  order  of  release,  there  is  no  general  prin- 
ciple under  which  the  successful  claimants  are 
entitled  to  interest  upon  the  money  realised  by  the 
sole  because  the  Crown  has  had  the  use  of  iL 
In  the  present  state  of  the  authorities  there  is  no 
settled  rule  that  a  neutral  vessel  which  ccrrits  a 
cargo,  the  substantial  portion  of  which  is  contra 
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These  were  action*  for  the  condemnation  of  food 
stuffs  and  cattle  feeding  stuffs  as  contraband, 
and  in  the  case  of  the  sailing  ship  Dirigo  of  the 
vessel  also.  There  were  concerned  in  all  the 
■ailing  ship  Dirigo  and  thirteen  steamships— all 
Scandinavian.  There  was  also  a  special  question 
raised  in  the  case  of  one  of  the  steamships,  the 
Hallingdal,  as  to  the  allowance  of  interest  upon 
the  money  obtained  upon  the  sale  of  a  ship  when 
eventually  the  ship  is  released.  The  hearing  of 
the  actions  took  place  on  several  days  in  Feb., 
March,  and  April  1919,  and  the  learned  President 
delivered  his  judgments  on  the  14th  and  30th 
April  1919. 

The  consignments,  the  subject-matter  of  the 
action,  were  all  shipped  from  New  York  between 
the  autumn  of  1914  and  the  early  part  of  1916. 
The  real  shippers  in  each  case  were  a  firm  of 

5 rain  and  feeding  stuff  importers  and  dealers, 
:.  and  E.  Neomond,  who  had  their  headquarters 
at  Frankfurt-on-Main,  in  Germany.  They  also 
carried  on  buainess  at  New  York,  St.  Louis,  New 
Orleans,  and  Galveston,  in  the  United  States  of 
America,  and  soon  after  the  outbreak  of  the 
Great  War  in  1914  they  opened  an  office  in 
Oopenhagan.  Although,  aa  above  stated,  K.  and 
£.  Neumond  were  the  actual  shippers  in  every 
case,  they  sometimes  made  their  shipments  in  the 
namea  of  other  people.  The  European  business 
of  the  firm  was  carried  on  by  Eagen  Neumond, 
whilst  the  New  York  branch  was  managed  by 
Karl  Neumond.  The  relationship  between  the 
United  States  office  and  the  headquarters  in 
Germany  is  fully  set  out  in  the  judgment. 

On  behalf  of  the  Grown  it  was  submitted  that 
upon  the  evidence  the  whole  of  the  consignments 
had  an  enemy  destination ;  but  even  if  the  court 
was  not  satisfied  as  to  the  enemy  destination  and 
considered  that  the  goods  comprised  in  the  ship- 
ment would  have  been  consumed  in  Scandinavian 
countries,  nevertheless  the  goods  were  at  all 
material  times  enemy  property  and  liable  to 
detention  under  art.  4  of  the  Reprisals  Order  in 
Counc  il  of  the  Uth  March  1915  {infra).  The 
shippers  in  each  case,  under  whatever  name  the 
shipments  took  place,  were  an  enemy  firm.  The 
headquarters  of  the  firm  were  in  Germany,  and 
the  American  branches  must  be  considered  as 
being  an  enemy  firm  aa  the  effective  control  of 
the  whole  business  waa  German,  and  the  repre- 
sentative in  New  York,  Karl  Neumond,  had  not 
lost  his  German  nationality  and  domioil.  Even 
if  Karl  Neumond  had  lost  his  German  nationality 
and  had  acquired  a  United  States  domioil,  yet 
his  connection  with  the  German  headquarters 
was  suoh  as  to  make  the  business  carried  on  in 
the  United  States  a  German  business,  and  the 
property    of   the    United    States  branohes 
enemy  property.   The  goods  being  enemy  goods 
originally,  no  property  in  the  same  had  passed  to 
the  various  claimants  before  the  seizure  and  the 
Crown  was  entitled  to  have  them  condemned  as 
prise.    It   was   further   contended   that  the 
claimants  could  not  claim  the  protection  of  art.  2 
of  the  Declaration  of  Paris  (infra). 

On  behalf  of  the  various  claimants  it  was  sub- 
mitted  that  the  domioil  of  Karl  Neumond  was 
American,  that  the  place  of  shipment  was  to  be 
considered  when  deciding  in  whom  the  property 
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in  the  good*  resided,  and  that  therefore  the  •hip- 
men  u  were  not  enemy  property.  It  was  farther 
submitted  that  the  property  in  the  goods  had 
pasktd  from  Neamond  to  the  claimant*,  and  even 
if  the  court  waa  of  opinion  that  they  had 
originally  an  enemy  character,  that  enemy 
character  had  been  lost.  Lastly,  it  was  con- 
tended that  there  waa  no  right  of  seizure  and 
condemnation  as  contraband  as  the  destination 
was  not  an  enemy  one,  and  therefore  the 
claimants  were  entitled  to  the  protection  afforded 
by  sect.  2  of  the  Declaration  of  Paris. 

The  points  raised  on  either  side  are  folly  dealt 
with  by  the  learned  President  in  his  judgment. 

The  Atlorney-Gentral  (Sir  Gordon  Hewart,  K.C.), 
the  Solicitor-  General  (Sir  E.  M.  Pollock,  K.O.), 
CUvunt  Daviee,  and  J.  B.  Netbitt  for  the  Pro- 
curator. General. 

Sir  Erie  Bieharde,  K.O..  Bulloch,  Darby,  Sir 
Robert  Alice,  and  A.  W.  Grant  for  the  various 
claimants  of  the  goods. 

MacKinnon,  K.C.,  and  C.  B.  Dwnlop  for  the 
owners  of  the  Dirigo. 

By  art.  2  of  the  Declaration  of  Paris : 

The  neutral  flag  ootsis  enemy's  Rood  a  with  the 
exception  of  contraband  of  war. 

By  art  4  of  the  Reprisals  Order  in  Council  of 
the  11th  March  1915: 

Every  merchant  Teasel  wbiob  sailed  from  a  port 
other  than  a  German  part  after  the  let  March  1415, 
bevies;  on  board  goods  which  are  of  enemy  origin  or 
are  enemy  property  may  be  required  to  discharge  snch 
(roods  in  a  British  or  allied  port.  Goods  so  discharged 
in  a  British  port  shall  be  plaoed  in  the  custody  of  the 
marshal  of  tee  Prize  Court,  and,  if  not  requisitioned 
for  the  nee  of  His  Majesty,  shall  be  detained  or  sold 
nnder  the  direction  of  the  Prize  Conrt.  The  prooeeds 
of  goods  bo  sold  shall  be  paid  into  oonrt  aod  dealt  with 
ia  aaoh  manner  as  the  oonrt  may  in  theoircamBtanoes 
deem  to  be  jost.  Provided  that  no  prooeeds  of  the  sale 
of  snob  goods  shall  be  paid  oat  of  oonrt  until  the  con- 
elusion  of  peace,  except  on  the  application  of  the  proper 
offioers  of  the  Crown,  unless  it  be  shown  that  the  goods 
had  become  central  property  before  the  issno  of  the 
order. 

The  following  authorities  were  cited  in  the 
course  of  the  arguments  and  the  judgment  :— 

The  VigUantia,  Bosooe'a  English  Prize  Cases,  vol.  1, 

31 ;  1  Cb.  Bob.  1 ; 
The  NeutraUtet,  Boseoe,  rol.  1,  309;  3  Cb.  Rob. 

295; 

T«rner  v.  JKtvrpool  Dock  Trvtleee,  C  Kt.  543 ; 
The  Baltiea,  Boseoe,  toI.  2,  628;  11  Moo.  P.  C. 
HI; 

Janien  v.  Jhitfonir.in  Coneolidated  Mine*,  14  Aap. 
Mar.  Law  Caa.  150  ;  87  L.  T.  Hop.  372;  (190 i) 
A.  C  484  ; 

The  Bonthfield,  14  A«p.  Mar.  Law  Cae.  150;  113 

L.  T.  Bep.  655 ; 
The  Flamenco,  1  Br.  A  Col.  P.  C.  509  ; 
The  Odeeta,  13  Asp.  Mar.  Law  Caa.  27;  114  L.  T. 

Bep.  10 ;  (1916)  1  A.  C.  145 ; 
Daimler  Company  v.  Continental  Tyre  and  Rubber 

Company,  114  L.  T.  Bep.  1049  ;  (1916)  2  A.  C 

307  ; 

The  St.  Tudno,  13  Aep.  Mar.  Law  Ces.  516;  115 

L.T.  Bep.  634;  (1916)  P.  291; 
The  Maracaibo,  13  Asp.  Mar.  Law  Cas.  522  ;  115 

L.  T.  Bep.  639  ;  (1916)  P.  266  ; 


The  United  Btatee,  13  Asp.  Mar.  Law  Cas.  568 

116  L.  T.  Bep.  19  ;  (1917)  P.  30; 
The  Krtmprine  Oudof  Adolf,  2  Br.  A  Col.  P.  C. 

418; 

The  United  Btatee  (So,  2),  2  Br.  A  Col.  P.  C. 
525; 

The  Hypatia,  13  Asp.  Mar.  Law  Cas.  571 ;  116 

L.T.  Bep.  25;  (1917)  P.  36; 
The  HaUn,  13  Aap.  Mar.  Law  Cas.  479  :  117  L.  T. 

B*p.  619 ;  (1918)  A.  C.  148  ; 
The  rarehim,  14  Asp.  Mar.  Law  Cas.  190  ;  1 17  L.  T. 

Kep.  738  ;  (1918)  A.  C.  157; 
The  Hamb-trn.  14  Asp.  Mar.  Law  Cas.  201;  118 

L.  T.  Bep.  316  ;  (1918)  P.  19 ; 
The  Leonora,  14  Asp.  Mar.  Law  Cas.  209;  118 

L.  T.  Rep.  362  ;  (1918)  P.  182  ; 
Store's  Principles  and  Practice  of  Prise  Courts 

(Pratt's  Edit.),  pp.  61,  64  ; 
Booflle'  Droit  International   Pablio,  7th  edit, 

pp.  950,  *tq.  ; 
Snow's  Cases  on  International  Law,  p.  568 ; 
Hall's  International  Law,  7th  edit.,  pp.  751,  ttq. 

Cur.  adv.  vulL 

April  14,— The  Pbbsidbht.— In  these  oases 
the  Grown  asks  for  condemnation  of  a  number  of 
shipments  carried  in  several  different  ships.  The 
value  of  the  property  ia  large— over  280.000Z. 
There  are  twenty-thr«?e  consignments  carried  in 
thirteen  ships,  and  there  are  twenty- two 
claimants  to  the  twenty-three  parcel*.  All  the 
goods  carried  are  foodstuffs  or  cattle-feeding 
Btuffe. 

The  link  between  the  various  esses  is  that  the) 
shippers  in  all  cases,  either  nominally  or  actually, 
were  a  firm  of  K.  and  E.  Neumond,  and  it  ia 
alleged  that  this  firm  was  an  enemy  firm  engaged 
in  providing  Germany  and  the  German  Govern- 
ment with  contraband  goods,  and  that  in  all  the 
bbipments  with  which  this  oase  is  concerned  the 
goods  were  destined  for  Germany  and  were  liable 
t)  condemnation  aB  conditional  contraband. 
Even  if  this  was  not  established  it  was  con- 
tended that  the  goods  weio  liable  to  condemna- 
tion as  enemy  property,  or  to  detention  under  the 
British  reprisals  orders. 

The  oircumstanceB  of  the  different  shipmenta 
were  by  no  means  the  same,  but  the  character  of 
the  shipper*,  K.  and  E.  Neumond,  was  common 
to  them  all,  and  it  will  be  well,  therefore,  to 
examine)  this  in  the  first  place.  The  firm  of  K. 
and  E.  Neamond  is  a  firm  of  grain  and  feeding 
stuffs  importers  and  dealers  at  Frankfort.  They 
also  carried  on  bosioese  at  New  York,  St.  Louis, 
New  Orleans,  and  Galveston,  and  after  the 
beginning  of  the  war  they  opened  an  office  in 
Copenhagen.  The  relationship  between  the 
Frankfort  and  American  booses  will  be  con- 
es id  a  red  in  more  detail  later.  The  partners  in 
the  busio<8i  were  Karl  and  Eugen  Neumond, 
and  the  bunineaa  in  New  York  was  opened  in 
1911  or  1911!,  under  the  management  of  Karl,  the 
elder  brother.  At  the  outbreak  of  the  war  Karl 
was  in  Germany,  but  he  went  back  to  America  in 
Sept.  191 4-,  having  made  airaogemeate  with 
Ludwig  Eyber,  an  official  of  the  War  Ministry, 
to  ship  grain  and  Moor  to  Gopenbagen  to  be 
forwarded  to  Germany.  This  was  done  with  the 
official  support  of  the  German  Government,  and 
before  the  end  of  Nov.  1914  larjre  shipments  of 
grain  and  floor  bad  been  sent  to  Germany  in  pur- 
maDce  of  this  arrangement.  In  the  meantime 
K.  Neamond  had  met  Dr.  Albert,  Counsellor  of 
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the  Ministry  of  the  Interior  of  the  Gorman 
Empire,  who  was  in  America  as  a  member  of  an 
official  commiMion  for  the  purpoee  of  purchasing 
•applies  and  making  financial  arrangement*  for 
Germany.  Other  members  of  the  commission 
were  Dr.  Meyer  Gerbardt  and  Prince  Hat z fold. 
Dr.  Albert,  in  purchasing  supplies,  acted  with  or 
on  behalf  of  the  Zentral  Einkaufs  Gesellschaft, 
which  wu  a  company  established  to  centralise 
the  imports  of  a  number  of  commodities,  chiefly 
foodstuffs  uud  fats,  and  bad  very  large  poters 
conferred  upon  it  by  the  German  Government 
for  that  purpose.  After  a  short  time  Karl 
Neumond  acted  on  behalf  of  Dr.  Albert  and  the 
Zentral  Einkaufs  Gesellschaft  instead  of  Eyber. 
The  business  wan  financed  by  credits  opened  by 
the  Disconto  Gesellschaft  of  Berlin,  and  no 
doubt  the  money  was  foond  by  the  German 
Government,  for  when  the  purchases  on  behalf 
of  Eyber  bad  not  exhausted  the  credit,  the 
balance  was  allocated  to  purchases  on  behalf  of 
Dr.  Albert  snd  the  Zentral  Einkaufs  Geselltchaft 

Eugen  Neumond  remained  at  Frankfurt  except 
for  occasional  business  viaita  in  Germany  and 
Scandinavian  countries  until  he  was  railed  up  for 
military  service  in  1916.  He  obtained  several 
postponements  of  hie  service,  and  his  applications 
were  supported  by  Dr.  Albert,  by  Count  von 
Bernatorff,  and  by  the  Reichsbank  and  other 
bankers  in  Germany  on  the  ground  of  his  utility 
in  obtaining  Roods  for  that  country. 

K.  and  E.  Neumond  often  need  cover  names  in 
communicating  with  each  other  and  with  other 
person?,  and  shipped  goods  in  names  other  than 
their  own,  in  order  to  conceal  the  fact  that  they 
were  the  shippers.  Sometimes  they  used  the  names 
of  persona  who  were  sellers  to  them  of  the  goods, 
sometimes  the-  names  of  other  firms  who  had  no 
connection  with  the  transactions  at  all.  In  some 
ca»ta  they  had  authority  to  us*  these  names,  and 
in  others  they  had  no  authority  whatever,  and 
abipped  goods  in  the  names  of  firms  who  knew 
nothing  of  tba  matter.  In  1916  the  firm  organised 
a  systnm  of  Becret  or  private  mail  service  between 
New  York  and  Germany  vid  Scandinavia  for  the 
benefit  of  themselves,  Dr.  Albert,  the  Z antral 
Einkaufs  Gesellschaft,  and  the  German  banking 
booses  and  others  were  oonoerned  in  the  business. 
Special  couriers  carried  the  mails,  and  the  Arm's 
offices  in  New  York  and  Copenhagen  were  used 
as  sorting  offices.  This  business  was  carried  on 
until  the  United  States  en'ered  the  war,  when 
K.  Neumond  was  interned  as  a  dangerous  alien 
enemy.  The  head  office  of  the  firm  was  in 
Frankfort,  and  the  houses  in  the  United  .States 
and  Copenhagen  were,  in  my  opinion,  only 
branches  of  that  firm.  They  are  described  as 
being  quite  separate  in  some  of  the  letters  passing 
between  Frankfurt  and  America,  and  in  the  senna 
that  the  accounts  of  the  operations  of  the  branches 
were  separately  kept,  it  is  a  correct  description ; 
but  these  branches  accounted  for  their  profits  to 
the  head  office  in  Frankfurt,  and  the  direction  of 
the  business  generally  rested  with  that  office.  In 
my  opinion,  the  business  waa  an  enemy  business, 
although  part  of  its  operations  were  conducted  in 
neutral  countries,  and  the  case  is  not  similar  to 
that  mentioned  in  some  of  the  authorities  of  a 
person  or  firm  carrying  on  different  businesses  in 
enemy  and  neutral  countrios  respectively.  1  think, 
therefore,  that  goods  shipped  by  this  firm  were 


The  evidence  with  regard  to  the  firm  and  its 
operations  was  very  voluminous.  It  consisted  of 
a  long  affidavit  of  Mr.  Greenwood  on  behalf  of  the 
Crown,  derived  from  tbe  usnal  sources,  and  a  very 
large  number  of  intercepted  wireless  messages, 
cables,  and  correspondence.  Tbe  latter  were 
almost  entirely  in  cipher  and  codo,  and  they  have 
been  deciphered  and  decoded  at  the  cost  of  a 
great  deal  of  labour  with  the  greatest  ability  and 
ingenuity  by  Mr.  Gaskoin,  a  witness  from  the 
Censor's  Office.  Fortunately,  occasions  presented 
themselves  which  gave  him  the  opportunity  of 
verifying  bis  translation  of  some  of  the  intercepted 
communications,  and  1  have  no  doubt  that  it  waa 
substantially  correct.  As  about  three  days  were 
necessarily  occupied  in  reading  these  communica- 
tions to  me,  I  have  not  thought  it  necessary  to 
set  them  out  in  any  detail. 

It  will,  I  think,  be  apparent  from  wbat  I  have 
stated  that  the  greatest  suspicion  muBt  attaoh  to 
any  transactions  in  which  K.  and  E.  Neumond  were 
concerned,  and  that  there  is  a  strong  presumption 
in  favour  of  tbe  goods  concerned  in  such  trans- 
actions being  contraband.  It  must,  however,  be 
remembered  that  the  firm  had  an  extensive  busi. 
nets  before  the  war,  and  that  it  is  not  shown  that 
they  gave  up  business  with  Scandinavia  and 
oonfined  themselves  entirely  to  contraband  trans- 
actions afterwards.  It  is  therefore  possible  that 
they  may  have  entered  into  contracts  under  whiuh 
they  consigned  goods  to  neutrals  for  the  purpose 
of  tbeir  own  consumption  or  business,  and,  as  will 
be  seen  later,  someof  the  transactions  in  this  case, 
especially  those  relating  to  feediDg  stuffs  as  dis- 
tinguished from  food  stuffs,  were  of  that  nature. 

Turning  now  to  the  different  shipments,  I  think 
tbe  first  four,  that  is,  two  by  tbe  Alfred  Nobel 
(one  of  wheat  snd  one  ot  floor),  one  by  the 
Bj»rn$tjtrne  Bjurnwn,  and  one  by  the  Fridland, 
may  be  taken  together.  Two  of  the  shipments 
were  made  in  the  name  ef  tbe  Guaranty  Trust 
Company  of  New  York,  and  two  in  the  name  of 
Norris  and  Co.,  from  whom  the  goods  were 
brought;  but  in  all  the  cases  the  real  shippers 
were  K.  and  E.  Neumond.  In  the  cise  of  Norris, 
K.  and  E.  Neumond  made  it  a  condition  of  the 
sale  that  Norris  should  secure  war  risk  insurance 
in  American  companies  in  tbeir  own  name,  and 
should  also  allow  the  goods  to  be  shipped  in  their 


nil  ma 


ir  proposal  was  afterwards 


to  Norris  and  Co.,  but  they  refused  to 
it  on  account  of  the  suspicious  nature  of  the 


In  the  case  of  the  Al  fred  Nobel  claims  were  pot 
in  by  tbe  Guaranty  Trust  Company  and  K.  and 
E.  Newman  of  New  York— another  name  for  K. 
and  E.  Neumond— in  the  case  of  tbe  BjorMjjerne 
Bjonuon  and  tbe  Fridland  by  the  Guaranty  Trust 
Company  and  Norris  and  Co.  for  two  shipments, 
and  tbe  Guaranty  Trust  Company  alone  for  the 
other  shipment.  No  evidence,  however,  was  filed 
by  K.  and  E.  Newman  or  by  Norris  and  Co.,  and 
the  only  effective  claim  in  all  tbe  ca*es  was  that 
made  by  the  Guaranty  Trust  Company. 

In  tbe  case  of  tbe  Alfred  Nobrl  the  claimants 
put  in  a  contract  by  K.  and  E.  Newman  to 
Beckmun  and  Jorgensen.  c.i.f.  Copenhagen, 
payment  on  arrival,  aud  the  bill  of  lading  stated 
ih«  shippers  as  the  Guaranty  Trust  Company, 
aud  mads  tbe  goods  deliverable  to  their  order. 
Tbe  claim  stated  the  contract  to  be  made  by 
K.  and  E.  Newman  ae  the   agents  for  the 
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claimants,  bat  do  Bueh  statement  was  contained 
in  the  affidavit  filed  on  their  behalf,  and  in  my 
opinion  there  was  no  foundation  for  it.  Tbe 
affidavit  merely  alleged  that  they  were  holders  of 
the  bill  of  lading,  and  so  bad  control  of  the  goods. 
In  the  case  of  the  shipments  by  the  Bjornitjtrne 
Bjemton  and  the  Fridlamd  no  contracts  were 
produced,  and  the  only  allegations  in  the  affidavit* 
were  that  the  claimant*  held  the  documents 
relating  to  tbe  gooda.  There  was  no  allegation 
in  any  of  the  cases  that  the  good*  were  the 
property  of  the  claimants. 

Looking  at  tbe  evidence  and  tbe  well-known 
nature  of  the  claimants'  business,  1  am  of  opinion 
that  the  highest  at  which  their  case  can  be  put  is 
that  they  held  the  documents  relating  to  the 
goods  to  secure  some  interest    arising  from 
advances  or  payments  made  in  respect  of  them,  and 
tbe  case  of  The  Odessa  (ubi  sup.)  showB  that  such 
an  interest  gives  them  no  right  to  a  claim  in  this 
court.    The  claims  must  be  dismissed  with  costs. 
Considering  the  history  of  the  firm  of  K.  and  E. 
Neumond  and  the  nature  of  their  transactions,  I 
have  no  doubt  that  these  goods  were  intended 
for  Germany,  and  I  find  that  in  a  letter, 
probably  written  in  March  1916,  by  K.  and 
E.  Neumond  to  the  War  Ministry  in  Berlin, 
they   aBBure  the  Ministry  they  will  do  every- 
thing to  secure  a  favourable    result    of  the 
prize  proceedings  in    respect    of  the  gooda 
This  fact,  coupled  with  tbe  connection  previously 
mentioned  of  the  firm  with  tbe  Z antral  EickaufB 
Gesellscbaft  and  the  German  Government,  makes 
it  clear  that  these  goods  wore  destined  for  the 
enemy  Government  or  their  armed  forces,  and 
they  meat  be  condemned  as  goid  and  lawful  prize. 

The  next  case  with  which  I  shall  deal  is  that  of 
the  Henrik.  In  this  case  the  goods  were  shipped 
in  tbe  name  of  G.  W.  MoNear,  Inc.,  but  really  by 
K.  and  E.  Neumond.  The  consignees  were  the 
Spannmala  Konitgodnings  oon  Foderamnee 
Aktiebolaget,  and  a  claim  was  entered  by 
Simonsson  and  Hall  berg,  of  Stockholm.  These 
claimants,  however,  failed  to  comply  with  an  order 
for  security,  and  the  claim  was  struck  ont.  No 
claimant  therefore  appeared  before  me. 

The  intercepted  documents  establish  that  these 
gooda  were  sent  by  K.  and  E.  NeumoDd  and  were 
under  their  control,  and  that  McNear  and 
Simonsson  and  Hall  berg  were  persons  aoting 
under  thoir  directions.  1  propose  to  read  a  few 
of  them.  On  the  18th  Jan.  1916,  Neumond,  of 
Frankfurt,  wrote  to  Neumond  of  New  York, 
saying : 

Credit  Henrik  when  once  it  had  bees  opened  directly 
by  the  Diaconto  Gesellschaft  with  the  Skandinaviska 
Krsdit  Aktiebolaget.  Confirmation  of  salsa  by 
E.  Neumond.  We  omitted  this  from  the  lest  mail 
dispatch  from  Copenhagen  because  we  feared  England 
might  open  the  letters,  but  we  will  send  it  by  tbe  next 
mail.  Buyer's  oon  tracts  -.  You  seem  still  unable  over 
there  to  picture  oorreotly  tho  transaction  here.  To  got 
these  G.  W.  MoNear  contracts  undersigned  by  tbe  pro 
formA  buyers  is  not  easy  ;  at  this  moment,  in  regard  to 
past  oases,  it  is  impossible.  Even  if  goods  are  seised 
and  a  contract  is  absolutely  essential,  we  cannot  say 
with  certainty  that  we  can  obtain  tbe  contracts  in 
qosstion  Bigned.  We  would,  however,  in  these  eases, 
do  everything  possible  to  secure  that  the  contracts  are 
signed.  For  the  rest,  it  should  not  be  very  bard  for 
yon  to  soothe  MoNear  as  to  tbe  outstanding  contracts. 
Henrik,  shipment  on  :  We  must  now  see  to  it  that  we 
can  got  tbe  goods  sent  cn. 


On  the  12th Jan.  1916,  tbe  Disoonto  Gresellschaft, 
of  Berlin,  wrote  to  Neumond,  of  Frankfurt : 

We  inform  you  hereby  that  according  to  telegraphic 
advioe,  tbe  Soandinaviska  Krsdit  Aktiebolaget, 
Stockholm,  has  accepted  from  the  Guaranty  Trust 
Company,  New  York,  on  tbe  basis  of  tbe  previously 
opened  credit  for  240,000  dollars  (the  credit  has  been 
somewhat  exceeded)  a  draft  for  245.lt23.30  dollars  per 
7th  Feb.  1916,  for  which  we  have  debited  the  Zentrsl 
Einkaofs  Gssellsohaft  here.  We  are  booking  to  your 
debit,  according  to  our  agreement,  for  peroentage 
commission  on  the  above-mentioned  amount — 245,923 
dollars  at  5.38  dollars,  H.1,323,065  per  17th  Jan. 
current 

Tbe  sum  of  245,923.30  dollars  it  identified  as 
relating  to  the  shipment  on  the  Henrik  by  a 
document  contained  put  in  by  the  claimant.  Oa 
the  10th  March  1916,  one  of  Neumond**  letters  to 
tbe  New  York  bouse  contains  this  passage : 

Henrik:  Your  report  regarding  tbe  ship  will  be 
oommunioated  by  K.  Neumond  personally  to  McNear. 
We  certainly  were  not  aware  that  the  note  from  the 
correspondence  with  tbe  Zsntral  Einkau/s  Gesellsohaft 
that  they  are  not  willing  to  sell  the  barley  at  present 
From  your  radio  of  the  5th  March  we  note  that  tbe 
bills  are  to  be  oonsignod  to  London.  In  our  answer  of 
tbe  7th  March  we  informed  yon  that  tho  papers  can  be 
sent  to  London.  MoNear  has  so  far  done  whatever  we 
asked  bio,  and  we  do  not  think  he  will  leave  us  in  a 
hole  regarding  the  olaim  to  be  made  at  London. 

On  the  15th  March  1916  they  wrote : 

Henrik. ~  We  note  that  you  found  our  cable  answer 
too  short.    From  yonr  cable  we  thought  all  we  had  to 
answer  was  if  bills  should  be  returned  or  not.    In  the 
future  we  will  try  to  be  more  explicit.   We  have  taken 
this  matter  up  with  Mr.  Lindheim,  ot  Hays,  Kaufman, 
and  Lindheim,  and  he  informs  us  that  tho  matter  must 
be  claimed  from — (then  there  is  a  blank) — as  the  stand 
taken  here  is  that  MoNeatf  had  a  contract  with  Rudolf 
Larson,  and  that  he  has  been  paid  for  his  shipments ; 
therefore  the  titU>  h*a  passed.    Please  have  Simonsson 
and  Hallberg  send  all  possible  papers  to  the  Swedish 
Minister  in  London,  informing  him  that  I 
oommunioate  with  Hays  at  the  Coburg  Hotel, ! 
Simonsson  and  Hallberg  should  write  that  they  have 
hourd  that  this  gentleman  wna  quite  successful  in  tees  a 
kinds  of  matters,  and  therefore  they  selected  him  as 
their  lawyer.    (This  last  sentence  is  simply  an  excuse 
for  having  the  matter  handled  by  Hays.)    Please  send 
us  copies  of  all  papers  which  are  going— (then  there  is 
another  blank)— to  London,  and  should  yon  desire  any 
farther  information  please  do  not  fail  to  oommunioate 
with  us.  A  oable  which  we  sect  to  Copenhagen  that  tbe 
bills  would  be  forwarded  to  London  was  returned  on 
13th  March,  for  tbe  reason  that  tbe  addressee  was 


On  the  27th  Feb.  1916  they  wrote: 
Unnecessary  Henrik  steamer.  You  told  as  only  that  we 
were  not  to  return  the  bills  of  lading,  but  we  asked  yon  to 
instruct  us  generally,  which  you  failed  to  do.  Yoe 
should  try  in  such  cases  to  pat  yourself  into  our  plsoe, 
and  so  be  leas  laconio,  and  rather  more  exhaustive,  m 
your  witoless  replies.  We  want  to  know  definitely 
whether  we  are  to  take  no  steps  here,  or  what  we  are  to 
do  at  all.  What  shall  we  do  as  to  tbe  bills  of  lading  at 
the  bank  P    Simonsson  and  Hallberg  have  received  from 


the  Swedish  Foreign  office  the  letter,  a  copy  of  which 
is  inclosed.  Simonsson  and  Hallberg  can  send  the 
dooumonta  it  demands,  barring  the  correspondence  by 
oable  and  letters  wbioh  ought  to  prove  the  price,  but 
which,  as  we  knew,  does  not  exist.  To  prevent  soy 
clashing  at  Copenhagen  with  your  proceedings  we  wired 
to  Sohues  on  the  25th  Feb.  as  follows  :— "  Please  radio 
re  Henrik ;  Hugh  Murpby ,  New  York.   S  wodsn 
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and  Hftllberg  transf erring  bills  contracts  to 
England  instruot  telegram." 

And  on  the  8th  March  1916 : 

Htnrik ;  Up  to  now  no  reply  to  Copenhagen 'a  radio 
to  Neumond  N.Y.  of  the  25th  Feb.  hae  arrived  We 
arranged  first  of  ell  at  Stockholm  that  Simoaeeon  end 
H  ail  berg  should  reoeivs  the  inoloeed  oonfirmatory  letters 
from  the  Skandinariska  Kredit  Aktiebolago t 

their  payment.    We  aleo  arranged,  in  oaie  „  

and  HaUberg  require  deliTery,  that  the  Skandinaviska 
Kredit  Aktiebolaget  ehould  hand  over  the  doonmente  to 
Simontson  and  Hallberg  without 
of  the  Diaoonto  Oeeellachaf  t. 


n  be  no  doubt  that  these  goods  were 
with  the  same  intention  and  to  the  eame 
destination  as  those  previously  condemned,  and 
they  most  also  be  condemned  ae  good  and  lawful 
prize. 

I  shall  now  deal  with  the  case  of  the  Dirigo. 
In  this  case  the  Crown  asks  for  the  condemna- 
tion of  the  ship  as  well  as  the  cargo.  The  goods 
consisted  of  83,048  sacks  of  barley,  the  whole  cargo 
of  the  ship.  It  was  shipped  in  the  name  of  M.  H. 
Honser  on  behalf  of  K.  &,  E.  Nenmond,  and  con- 
signed to  A/B  J.  Brunn  at  Kalmar,  and  was 
claimed  by  the  consignees.  The  alaim  was  made 
on  the  ground  of  s  sale  to  the  consignees,  and  the 
Crown  contended  that  there  was  no  real  sale  to 
them,  and  that  they  were  only  acting  under  the 
direction  of  Neumond.  It  appears  froi 
of  intercepted  messages,  whioh  it  is  t 
to  set  out,  that  the  insurance  on  this  cargo  was 
all  arranged  in  Frankfurt  by  Neumond,  but  it 
was  contended  that  thia  was  not  known  to  the 
who  had  not  to  undertake  the  war 
In  this  connection  a  letter  from 
Frankfurt,  to  Neumond,  New  York, 
of  the  30th  March  1916  is  important: 

McNear'a  Contract  Form  :  War  riek  for  bnyer'a 
account  As  to  thia  point,  we  are  beset  by  these  reflec- 
tions or  questions  :  If  needed,  what  proof  can  the  bayera 
bring  against  England  that  MoNear  wae  inshruoted  to 
ootw  war  risk,  or  what  have  the  buyers  to  show  that 
they  themaelrea  oovered  war  risk  ?  If  England  demands 
from  the  bayera  proof  of  premium  payments  for  war 
riek,  where  is  it  to  oome  from  ?  Please  let  us  have  the 
riews  or  decision  of  Neumond,  New  York,  on  this 
matter. 

And  also  another  letter  of  the  6th  April  1916 : 

A/B  J.  Brunn  ia  claiming  the  goods  as  if  the  loss 
really  affected  him,  and  E.  Neumond  bad  actually  sold 
him  the  gooda  on  MoNear'a  account,  in  accordance  with 
the  confirmation  to  Neumond,  New  York,  through  E. 


through 

Neumond.    Your  brother  is  giving  Brunn  the  analogous 
confirmation,  ao  there  remains  only  one  gap,  and  that 'is 
the  war  risk  point.   Neumond,  New  York,  must  get  a 
letter  from  MoNear  of  the  proper  date,  whioh  most  take 
the  place  of  the  war  risk  policy,  in  whioh  MoNear  con- 
firmed that  be  bad  oovered  the  barley  in  Washington, 
and  that  premium  amounts  to— (then  there  is  a  blank) ; 
that  be  was  not  sanding  the  polioy  with  the  bills  of 
lading,  because,  in  oase  of  a  claim  the  polioy  must  be 
in  his  hands,  bat  that  this  guarantee  letter  must  be 
regarded  as  a  polioy,  and  any  money  ooming  from  the 
company  most  be  paid  to  the  holder  of  the  guarantee. 
The    .    .    .   also  must  be  mentioned,  and  then,  as  far 
as  we  can  see,  there  is  but  one  gap,  and  that  ia  that 
Brunn  baa  paid  nothing  for  war  risk,  although  in  the 
oontraot  it  says  •    War  risk  for  buyers'  aooount.  In 
the  Prim  Valdemir  case,  If  it  agrees  with  New  York's 
regulations  ae  to  war  risk,  the  policies  moat  be  sent  to 
the  Skandinaviaka  Kredit  Aktiebolaget  for  Job,  Kock, 
or  a  corresponding  confirmation  letter,  and  Kock 


still  pay  the  insurance.  All  this  most  necessarily  be 
sent  by  messenger.  The  marine  insurance  polioy  for 
the  Pnns  VaXdemar  also  must  naturally  be  in  Stock- 
holm. Eugen  Neumond  has  returned  from  bis  journey 
to  J .  Brunn.  For  the  time  being,  Brunn  could  not  be 
induced  to  visit  London  in  parson  bat  even  without 
making  the  trip  he  will  press  the  oase  of  the  Dirty. 

On  the  22od  April  1916  a  letter  wae  written  by 
--  Procurator-General  in  the  following  terms 
I  am  directed  by  His  Majesty's  Procurator. General 
to  acknowledge  the  receipt  of  your  letter  of  the  19th 
April  inclosing  documents  relating  to  thia  claim,  and  to 
say  that  be  wonld  be  glad  if  you  would  be  so  good  es  to 
forward  all  the  correspondence  relating  to  the  trans- 
action and  the  marine  polioy.  The  Procurator-General 
will  also  be  glad  if  yon  will  ascertain  by  whom  the 
insurance  premium  was  paid,  and  to  see  the  insurance 
proposal  and  premium  receipts. 

This  was  sent  on  bo  the  claimants  on  the 
23rd  April  1916,  and  must  have  been  sent  by 
them  to  Germany,  for  it  was  forwarded  in  cipher 
by  Neumond,  of  Frankfurt,  to  Neumond,  of  New 
York.  Incidentally  this  gave  Mr.  Gaekoin  an 
opportunity  of  verifying  the  correctness  of  his 
deciphering,  for  on  discovering  that  the  letter 
forwarded  in  cipher  was  one  written  by  the  Pro- 
curator-General, he  obtained  a  copy  from  his 
office  and  so  ascertained  that  it  was  correctly 
deciphered.  The  claimants,  in  answer  to  the 
letter  from  the  Procurator-General,  sent  certain 
documents  and  explanations  in  a  letter  of  the 
3rd  May.   They  say  j 

We  are  in  receipt  of  your  valued  letter  of  the 
23rd  April,  and  do  ourselves  the  honour  to  send  you 
inoloeed  our  correspondence  with  E.  Neumond,  of  the 
of  K.  and  E.  Neumond,  San  Francisco,  through 
whioh  firm  we  bought  the  barley  shipment  in  question 
from  the  firm  of  O.  W.  MoNear.  From  this  you  will 
obtain  further  information  as  to  marine  inauranoe  and 
war  riak,  for  which,  however,  we  have  no  receipt.  Ditto 
you  will  find  incloaed  our  correspondence  with  the 
Diaoonto  Geeellaoheft  as  to  the  purchase  of  dollars, 
also  our  correspondence  with  the  Skandinnviska  Kredit 
Aktiebolaget,  ae  to  covering  seller's  drafts.  Hoping 
that  no  objections  will  be  made  to  these,  we  renew  our 
request  that  oar  goods  may  be  released.  If  this,  how- 
ever, is  not  done,  we  ask  that  at  least  half  oar  money 
may  be  paid  to  us,  since  naturally  we  have  been  tied 
up  with  our  money  through  thia  i 


In  due  time  they  received  a  letter  of  the 
8th  May  from  Neumond,  of  Frankfurt,  in  tbfce 


Thanking  you  for  your  esteemed  letter  of  April,  we 
have  noted  your  information,  but  we  wonld  venture  to 
ask  you  in  future  when  composing  letters  in  the  Dirigo 
oase  intended  for  London,  very  kindly  to  communicate 
with  ua  as  to  the  wording.  Please  send  us  a  sample 
and  statement  of  price  of  the  oats  (feeding- stuffs  ?), 
meal,  as  weU  as  information  as  to  where  the  goods  are 
stored. 

I  cannot  on  these  materials  oome  to  any  other 
conclusion  than  that  the  claimants  were-  mere 
nomineea  of  K.  and  £.  Neumond,  and  that 
these  goods  were  intended  by  that  firm  for  the 
use  of  the  German  Government,  and  they  must 
be  condemned  as  good  and  lawful  prize.  It  may 
bo  noted  that  these  transactions  were  financed 
through  the  Disconto  GaseUeohaft,  of  Berlin. 

I  now  come  to  the  oases  in  which  there  are 
claims  whioh  present  much  greater  difficulties. 
Speaking  generally,  they  present  these  differences 
from  the  oases  with  whioh  I  have  so  far  dealt. 
With  one  exception  they  are  concerned  with 
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feeding-stuffs  as  distinguished  from  foodstuffs, 
aod  they  are  not  financed  by  the  Disoonto 
Gesellschaft  or  other  German  banks,  and  the 
Guaranty  Trust  Company,  which  wsb  concerned 
in  tbe  other  cases,  does  not  Beem  to  be  concerned 
with  theie.  The  first  with  which  I  propose  to 
deal  if  that  of  the  Hallingdnl.  This  consign- 
ment consisted  of  a  oorgo  of  25,441  sacks  of 
cotton  seed  cake  shipped  by  K.  snd  E.  Nenmond  to 
Eriksen  and  Christensen,  of  Norresundby.  The 
claimant*  were  Peder  P.  Hedegaard  and  Hans 
P.  H.  8.  Larsen.  Hedegaarde  bought  the  cargo 
from  Erioksen  and  Christensen  on  joint  account 
with  Lirsen.  and  they  alleged  that  they  had 
bought  it  for  sale  and  use  in  Denmark. 

Complaint  baa  often  been  made  in  this  court 
that  claimants  do  not  in  their  evidence  give  full 
information  as  to  the  transactions  in  question.  In 
this  case  they  cannot  complain  on  the  ground  of 
quantity,  for  tbe  claimants  have  filed  close  upon 
500  pages  of  affidavit*  and  documents  in  support 
of  their  case,  containing,  so  far  as  I  can  see,  the 
communication?  between  all  the  parties  concerned 
in  tbe  business.   It  would  be  idle  to  examine  this 
mass  of  documents  in  detail ;  they  show  all  the 
little  differences  and  negotiations  between  the 
various  parties  that  would  naturally  arise  in  a 
genuine  transaction,  and  it  was  not  denied  that 
on  the  face  of  them  they  showed  a  bond  fide  cans 
and  supported  the  claimant*'  claim.  It  is  tbe  fact 
that  documents  have  been  fabricated  for  the 
purp  >se  of  deceiving  this  oourt,  but  they  have  not 
been  of  the  nature  of  this  correeponoence,  and 
although  it  may  be  conceivable  that  it  might  have 
been  fabricated,  it  is  so  improbable  as  to  be 
hatdly  worth  considering.    It  must  also  be  con- 
sidered that  there  is  nothing  but  tbe  character  of 
Neumond,  the  shippers,  which  in  any  way  contra- 
dicts or  throws  doubt  upon  tbe  claimants'  oase  ; 
there  is  nothing  inoriminaticg  in  the  intercepted 
documents  and  no  auggestion  of  a  connection  of 
tin  claimants  or  their  vendors  with  contraband 
transactions  is  suggested  by  the  Grown.    I  have 
no  hesitation  in  accepting  the  claimants' evidence, 
and  therefore  I  find  that  these  goods  were  bought 
for  neutral  consumption  and  had  no  euemy 
destination.   There  remains  a  question  as  to 
whether  they  still  continued,  according  to  prise 
law,  tbe  property  of  the  enemy  firm  of  Neumond, 
and  as  this  ia  a  point  which  arises  with  >  >  ^ard  to 
many  other  shipments,  I  defer  its  consideration 
for  the  present. 

The  next  claim  is  in  respect  of  shipments  on 
board  the  California,  and  in  eome  of  these  oases, 
as  in  several  others,  the  claimants  had  been  paid 
by  their  underwriters.  An  application  was  made 
to  me  to  add  the  underwriters  as  ooclaituacta  or 
to  substitute  them.  This  was  opposed  by  the 
Crown  as  unnecessary,  because  tbis  court  would 
not  take  notice  of  the  claims  of  underwriters. 
There  was  no  evidence  in  any  of  the  cases  that 
any  enemy  underwriters  were  concerned,  and  I  do 
not  think  it  necessary  that  the  underwriters 
should  be  joined.  I  think  that,  if  it  were 
necessary,  au  order  should  be  made  so  joining 
them. 

Tcere  are  four  parcels  in  question  shipped  upon 
the  California,  all  shipped  in  tbe  name  of  K.  and 
E.  Neumond— that  is,  619  bags  linseed  cake  to 
Andersen,  1282  to  Pagh  and  Genkil,  838  to  Elkan 
Wulff,  and  350  to  Cano  and  Cc.  All  them 
claimants  filed  evidence,  giving  full  details  of 
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the  transactions,  and  there  was  nothing  incrimi- 
nating in  the  intercepted  doc  omenta  or  in 
Mr.  Green  wood's  affidavit.  The  claim  of  Pogh 
and  Genkil  is  made  as  agents  for  the  I  m  ports - 
kompaniet  Aktiebolaget,  of  Kallundborg,  who 
are  also  olaimsnts  of  a  parcel  shipped  in 
the  Bolmen.  Nothing  incriminating  is  sug- 
gested against  the  Importskompaniet.  I  have 
examined  the  documents  in  these  oases  very 
carefully,  and  I  see  no  reason  for  doubting  their 
genuineness.  I  find  that  in  all  these  cases  the 
purchasers  bought  bond  fide  for  use  in  neutral 
countries,  and  that  there  was  no  intention  to  send 
tbe  goods  to  the  enemy. 

The  next  ship  is  the  Virginia,  in  which  there 
were  two  consignment?,  both  shipped  by  K.  and 
E.  Neumond,  one  of  955  bags  ot  peanut  cake  to 
Fritz  Tbosen,  and  one  of  1946  bags  to  Elkan 
Wolff.  In  these  cases  again  the  evidence  of  the 
claimants  seems  to  me  to  be  satisfactory,  and 
there  is  nothing  in  the  Crown's  case  to  make  me 
donbt  its  correctness.  I  therefore  come  to  the 
same  conclusion— namely,  that  these  goods  were 
honestly  bought  for  neutral  purposes  and  had  no 
enemy  destination. 

The  n«  Zt  shipments  are  those  in  the  Kentucky. 
Six  paroels  were  shipped  on  this  i  easel,  all  in  the 
name  of  Spencer,  Kellog,  and  Sons, for  K.  and 
Neumond,  three  of  700,  614,  and  700  bags  of 
linseed  cake  respectively,  consigned  to  the  Baltic 
Company,  of  Copenhagen,  350  bags  to  J  oh  an 
Christiansen,  350  to  tbe  8ydjydsk  Korn  och 
Foderstoff  Kompagnie,  and  1400  bags  to  Niela 
Gjedde.  Tbe  first  two  parcels  consigned  to  tbe 
Baltic  Company  were  claimed  by  Man  us  Ras- 
mussen,  and  the  third  by  Einar  G.  V.  Hojer,  in 
each  oase  as  sub- purchasers  from  the  Baltic  Com- 
pany. The  evidence  in  these  cases  also  seems  to 
me  t>  be  quite  bond  fide,  and  the  claimants,  who 
were  purchasers  from  the  Baltic  Company,  show 
resales  by  them  which  in  one  oase  involved  the 
claimant  in  a  payment  of  damages  from  failure 
to  deliver.  There  may  have  been  come  donbt 
about  tbe  position  of  the  Baltic  Company,  bnt  I 
do  not  think  it  affects  the  claimants,  and  I  do 
not  thick  an  enemy  destination  is  proved. 

In  tbe  other  three  consignments  by  this  vessel 
the  consignees  are  the  olaimants.  I  accept  their 
evidence  also.  It  has  all  the  appsarance  of  being 
genuine,  and  there  is  nothing  in  tbe  Crown's  case 
to  throw  any  doubt  upon  it.  In  some  of  tbesn 
cases  also  re-sales  have  been  made  and  claims  for 
damages  had  resulted. 

The  next  cases  are  two  shipments  of  2358  and 
2028  bags  of  buckwheat  in  tbe  Oerd  and  Uma 
respectively.  They  were  ahipped  in  the  name  of 
Huffman,  but  really  on  account  of  Neumond.  and 
consigned  to  the  Aktieselekab  de  Danske  Sprit- 
f  abrikker  of  Copenhagen,  who  were  tbe  claimants. 
These  shipments,  though  on  two  ships,  were  made 
under  one  contract  effected  by  tbe  claimants 
through  Pogh  and  Gankil,  with  Christensen  and 
Sohrei  as  agents  for  Neumond.  The  intention 
originally  was  that  the  whole  should  be  shipped 
on  tbe  Oerd,  but  afterwards  part  was  shipped  on 
the  Oerd  and  part  on  the  Uma.  The  reason  for 
the  purchase  given  by  the  claimants  was  that  at 
that  time  only  imported  grain  could  be  nsed  for  dis- 
tilling, which  was  their  business.  There  is  nothing; 
against  the  purchasers  or  their  agent,  and  nothing; 
incriminating  in  the  Crown's  evidence,  aod  I  see 
no  reason  to  doubt  their  evidence. 


Th«  Dibiqo,  Tei  Halli  nodal,  and  other 
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voyage  of  the  Virginia  than  that 
with,  3635  bags  of  coooanot  cake 


On  a  later 
already  dealt 

were  ■hipped  by  Neumond  under  the  name  of  the 
Oorgas  Pierie  Manuf  act  a  ring  Company  to  Brikaen 
and  Ohriatensen,  who  claim  it.  In  this  case 
also  I  eee  no  reason  to  donbt  the  claimant's 
evidence. 

On  the  Bolmen  there  were  two  parcel*  shipped, 
one  of  1814  bags  of  rape  cake  shipped  to  Elk  an 
Wolff,  and  one  of  900  bags  to  the  Importokom- 
of  Kallnndborg.  The  shipments  were 
in  the  name  of  Newman  Brothers  and 
Worms,  bnt  really  by  K.  and  E.  Neumond. 
The  goods  were  claimed  by  the  consignees, 
who  were  also  claimants  in  cases  with  which 
I  hare  already  dealt  The  documents  produced 
by  them  in  these  oases,  as  in  the  others,  Beam 
to  me  to  be  genuine,  and  I  accept  the  claimants' 
evidence. 

It  will  be  seen  that  these  cases  present  several 
eat  a  res.  In  most  of  them  the  goods 
re  comparatively  small  lots  of  feeding- 
stuffs,  such  as  would  naturally  be  bought  by 
persons  carrying  on  the  business  of  the  claimants 
for  their  ordinary  legitimate  trade.  Though  no 
doubt  feeding- stuffs  would  be  useful  and  accept- 
able to  Germany,  there  is  no  statistical  osse  of 
excessive  imports  into  Scandinavia  made  in 
respect  of  them  as  in  respect  of  foodstuffs,  and  all 
the  finance  of  the  transactions  is  carried  out 
through  Scandinavian  banks,  while  the  Disoonto 
Geselhchaft  and  the  Guaranty  Trust  Company, 
who  are  so  prominent  in  the  cases  of  contraband 
shipments,  do  not  appear  in  any  way  in  these 
oases.  In  all  of  them,  too,  there  is  nothing 
incriminating  in  the  intercepted  documents  or  in 
the  history  of  the  claimants  so  far  as  the  Grown 
has  ascertained  it.  It  is  true  that  in  many  of  the 
cases  the  shipments,  though  really  by  Neumond, 
are  made  in  other  names,  but  often  this  was  not 
known  to  the  claimants  till  some  time  after  the 
contracts  had  been  made,  and  in  any  case  that 
fact  does  not,  in  my  opinion,  prove  any  bad  faith 
on  the  part  of  the  claimants. 

The  esse  of  the  shipment  to  the  Baltic  Company 
on  the  Florida  stands  on  a  different  footing.  In 
the  first  place,  it  is  a  shipment  of  wheat  flour  and 
not  of  feeding- stuffs,  and  therefore  the  statistical 
case  is  applicable  to  it,  and  shows  a  large  import 
of  foodstuffs  into  Soadinavia  for  the  purpose  of 
being  forwarded  to  Germany.  Then,  though  I  do 
not  attach  much  importance  to  it,  there  is  no 
formal  contract  in  this  case,  but  the  agreement  is 
contained  in  letters.  Again,  the  transaction  does 
not  go  through  in  the  ordinary  way.  The  sale  was 
c  i  f  ,  and  yet  the  purchaser 
risk. 

This  they  say  they  did 
i  goods  to  be  insured  against  risks  of  every  kind, 
could  not  be  carried  out  in  America,  and 
therefore  it  was  done  with  Danish  underwriters 
in  the  Danish  War  Insurance  on  account  of  the 
sellers.  In  accounts  sent  by  Neumond,  Frankfurt, 
to  Neumond,  New  York,  in  Feb.  1916,  there  are 
entries  which  in  the  absence  of  explanation  seem  to 
refer  to  this  case.  They  are  under  the  head  debit, 
and  are  as  follows  i — Baltic  Company,  Copen- 
hagen, M.7260.35;  Advance  Insurance,  Florida, 
M.1537.20 ;  Marine  Insurance.  Florida ;  M.595.35  ; 
These  entries  are  referred  to  in  a  letter  between 
the  same  parties  in  the  following  way.  They  are 
followed  by  the  entry  of  a  certain  number  of 
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marks  against  K.  Neumond's  securities  account 
No.  1,  New  York,  and  the  letter  is : 

The  K.  Neumond  Securities  Acooont  1,  New  York 
was  founded  by  Neumond,  Frankfort,  on  the  31st  Oct. 
1913,  and  notified  to  Karl  Neumond  on  the  18th  Nov. 
1913.  It  consisted  of  shares  bought  for  Karl  Neumond 
at  Newmmn  Brothers  end  Worms.  Newman  Brothers 
and  Worms  were  credited  for  the  same  in  Neumond's, 
Frankfurt,  books  under  the  31st  Oot.  1913,  the  amount 
being  debited  to  the  securities  account  1.  All  payments 
made  to  Newman  Brothers  and  Worms  on  the  part  of 
Neumond,  New  York,  were    regularly    debited  to 


Neumond,  Frankfurt,  so  thi 
certainly  have  paid  for  the 


As  this  was  a  transaction  of  their  New  York 
house,  which  in  its  result  would  affect  the  head 
house  in  Frankfurt,  it  would  have  to  be  taken  into 
account  between  the  two  houses  in  some  way, 
and  it  was  contended  by  the  claimants  that  the 
explanation  given  by  the  Crown,  namely,  that 
these  entries  show  that  the  Frankfurt  house 
had  found  the  money  for  the  claimants  was 
incorrect. 

Mr.  Morch,  a  director  of  the  company,  in  hia 
affidavit .  said  he  was  unable  to  understand  why 
these  entries  should  have  been  made,  and  that  he 
con  Id  only  conjecture  that  they  arose  out  of  the 
financial  relationships  of  the  two  firms,  which  does 
not  throw  much  light  on  the  matter. 

In  the  circumstances  I  thought  it  right  to 
grant  the  application  of  the  claimants  for  an 
adjournment  to  enable  them  to  give  some 
explanation  of  the  entries,  and  to  communicate 
with  Neumond,  of  Frankfurt,  for  that  purpose. 
On  the  adjourned  hearing  no  further  explanation 
was  given,  and  as  the  claimants'  case  is  a  bona 
fide  sale  to  them  for  neutral  purposes,  I  cannot 
see  why  these  entries  should  be  made.  I  cannot 
say  that  I  think  the  claimante  have  proved  their 
case,  and  I  do  not  think  they  have  shown  that 
Nenmonds  were  not  directing  the  transaction.  If 
they  were,  I  cannot  doubt  that  the  goods  were 
intended  for  Germany,  and  for  the  use  of  the 
Government  or  armed  forces,  and  there  must  be 
a  judgment  of  condemnation,  with  costs. 

Since  the  adjourned  hearing  a  telegram  has 
been  produced  to  me  in  which  the  claimants 
state  that  an  affidavit  sworn  by  their  manager  is 
on  its  way.  They  state  the  contents  of  the 
affidavit  shortly  as  being  that  there  was  a  sale  to 
them  paid  out  of  their  own  money,  and  that  no 
part  of  the  money  so  paid  was  repaid  by  K,  and 
E.  Neumond.  It  also  states  that  their  manager 
has  seen  the  entries  and  can  give  no  explanation 
of  them.  I  will  treat  the  matter  as  if  I  had  that 
affidavit  before  me,  and  it  does  not  seem  to  me 
to  clear  up  the  matter.  Assuming  that  from  the 
nature  of  the  accounts  between  the  two  houses 


it  was  necessary  to  bring  into  account  the  value 
of  the  good*,  this  reasoning  does  not  apply  to  the 
entry  as  to  their  war  insurance.  On  the 
claimants'  case  this  was  paid  by  them,  and 
neither  Neumond  of  Frankfurt,  nor  Neumond  of 
New  York,  had  anything  to  do  with  it  and  yet 
it  appears  debited  by  the  one  to  the  other  in  an 
account  which  according  to  the  passage  from 
the  letter  I  have  read,  deals  with  payments 

other,  and  1 


by  one  house  on  account  of  the 
fore  prima  fade  represents  a  payment  made  to 
the  claimants  for  war  insurance  on  this  parcel. 
I  think  this  affidavit  leaves  the  claimants'  case 
still  unproved. 

3  P 
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An  important  question  waa  raised  by  the  Grown 
as  to  the  right  order  to  be  made  if  the  property 
•till  remained  in  K.  and  £.  Neomond,  an  enemy 
firm.  It  was  oon tended  that  in  that  oaee  the 
goods  should  be  condemned  as  prise,  and  the 
ground  of  the  contention,  as  I  understand  it,  was 
that  under  the  Declaratian  of  Paris  enemy  goods 
carried  under  a  neutral  flag  were  still  liable  to 
condemnation,  even  if  not  contraband.  It  was 
argaed  that  the  Declaration  of  Paris  was  made 
in  the  interest  of  neutrals,  and  that  they  alone 

3 aired  any  rights  under  it,  and  therefore  its 
r  effect  was  to  give  the  neutral  shipowner  a 
it  to  complain  of  the  interference  with  his 


voyage  by  the  seizure  of  the  enemy  property. 
He  is  still  subject  to  the  rights  of  March,  and 
according  to  the  argument  the  enemy  goods  may 
still  be  seized  and  be  taken  from  his  ship,  and  as 
this  is  a  legitimate  exercise  of  a  belligerent'* 
rights  it  is  difficult  to  see  what  advantage  is 
gained. 

I  doubt  very  much  whether  this  point  is  really 
open  to  me,  as  it  has  been  dealt  with  by  the  Privy 
Council  in  the  oase  of  The  Hakan  (ubi  tup.).  In 
that  oase  Lord  Parker  said:  "It  should  be 
observed  that  the  cargo,  being  on  a  neutral  ship, 
was,  even  if  it  belonged  to  enemies,  exempt  from 
capture,  unless  it  consisted  of  contraband  goods. 
See  the  Declaration  of  Paris. 

"The  cargo  owners  did  not  appear  or  make 
any  claim  in  the  action,  although  according  to  the 
usual  practice  of  the  Prize  Court  even  enemies 
may  appear  and  be  heard  in  defence  of  their 
rights  under  an  international  agreement  The 
question  whether  the  goods  were  contraband  waa, 
however,  fully  argued  by  counsel  for  the  owners 
of  the  ship,  a  Swedish  firm  carrying  on  business 
at  Gothenburg.  The  President  condemned  the 
cargo  as  contraband.  He  also  condemned  the 
ship  for  carrying  contraband.  The  owners  of 
the  ship  have  now  appealed  to  His  Majesty 
in  Council.  Under  these  circumstances  the  first 
question  to  be  decided  is  whether  the  cargo  was 
rightly  condemned  as  contraband,  for  if  it  was 
not  there  could  be  no  case  against  the  ahip." 

This  ia  no  doubt  only  a  dictum  and  not 
necessary  for  the  decision  of  the  oase,  but  it  is  a 
considered  dictum  of  the  Privy  Council,  and  I 
should  probably  consider  myself  bound  to  follow 
it  even  if  I  did  not  agree  with  it  I  wish,  how* 
ever,  to  say  that,  speaking  with  all  respect,  I 
entirely  agree  with  it.  1  failed  to  get  any 
satisfactory  answer  from  any  of  the  counsel 
for  the  Grown  to  the  question  :  If  their  contention 
is  tight,  what  is  the  practical  effect  of  that 
section  of  the  Declaration  of  Paris  P 

Again,  if  that  contention  is  right,  a  very  great 
number  of  ordera  made  by  the  late  President  and 
by  myself,  following  his  decisions  in  which  under 
the  Reprisals  Order  enemy  property  was  ordered 
to  be  detained  with  a  declaration  that  it  was 
enemy  property,  were  entirely  wrong,  and  orders 
for  condemnation  should  have  been  made.  All 
these  orders  were  made  at  the  instance  of  the 
Grown.  It  is  also  difficult  to  see  the  utility  of 
making  the  Reprisals  Order  so  far  as  enemy  pro* 
perty  is  concerned  when  there  is  no  enemy  desti- 
nation. Those  orders  gave  rights  to  detain  such 
property ;  but  if  the  argument  of  the  Crown  was 
sound,  they  were  already  liable  to  the  greater 
penalty  of  condemnation,  Theae  considerations, 
however,  may  be  aaid  to  be  only  matters  of  pre- 


judice, and  it  was  argued  that  thejxrint 


.ybe 
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a  good  one,  though  the  Crown 
lower  right  in  previous  oases. 

The  contention  seems  to  me  to  be  opposed  to 
the  plain  words  of  the  Declaration  of  Paris.  In 
order  to  accept  it  the  words  must  be  read  some* 
thing  in  this  form:  "The  neutral  flag  covers 
enemy  goods  so  far  as  concerns  the  interest  of 
the  neutral  shipowner."  I  can  find  no  such 
limitation.  There  may,  of  course,  be  a  practical 
difficulty  in  the  enemy  owner  appearing  to  assert 
his  rights,  but  that  difficulty  is  to  be  dealt  with 
by  Lord  Parker  in  the  passage  which  I  have 
already  read  from  The  Hakan,  (act  tup.).  The 
contention  also  seems  to  me  to  be  entirely  contrary 
to  the  history  of  the  matter.  This  is  shortly 
stated  in  Hall's  International  Law,  7th  edit, 
p.  751,  and  shows  that  the  whole  dispute  waa 
whether  enemy  goods  in  neutral  ships  should  or 
should  not  be  liable  to  seizire.  The  Declaration 
of  Paris,  by  its  lengthy  preamble,  states  that  it 
was  intended  to  settle  the  long-standing  dispute, 
and  it  could  only  be  settled  by  an  agreement  that 
suoh  goods  should  or  should  not  be  so  liable.  In 
my  opinion  the  meaning,  is  that  suoh  goods  should 
he  exempt  from  seizure,  and  if  suoh  was  not 
the  meaning  I  can  sen  no  practical  use  in  the 
Declaration  at  all.  I  am  told  that  the  point 
was  argued  before  the  late  President  in  a  case 
in  which  judgment  waa  not  delivered,  hut  until 
that  time  it  does  not  seem  to  have  occurred  to 
an]  one. 

Assuming,  therefore,  that  these  goods  still 
remained  enemy  property,  no  order  of  condemna- 
tion can  be  made,  as  I  have  found  that  they  bad 
not  an  enemy  destination,  and  therefore  they  did 
not  fulfil  the  rendition  which  would  make  them 
contraband.  I  do  not  accept  the  argument  that 
to  make  them  contraband  under  the  Declaration 
of  Paris  it  is  sufficient  that  they  should  be  on  the 
list  of  conditional  contraband.  If  the  condition 
is  not  fulfilled  they  are  not  contraband. 

In  the  circumstances  now  existing  with  regard 
to  hostilities,  the  question  of  detention  is  not  a 
very  important  one,  but  I  think  it  well  to  examine 
whether  these  goods  did  still  remain  enemy 
property.  This  depends  upon  whether  the  doc* 
trine  of  prize  law  that  property  cannot  pass 
from  an  enemy  during  transit  applies  to  these 
cases. 

They  divide  themselves  into  three  classes  : 
(1)  Where  the  goods  were  shipped  upon  a 
the  purchaser  and 


vessel  sailed,  the  contract  being  f.o.b.  and  payment 
to  be  made  against  documents  at  the  port  of 
loading ;  (2)  where  the  goods  were  shipped  on  a 
general  ahip,  not  chartered  by  the  purchaser 
under  a  contract  f.o.b.  including  freight  and 
insurance,  payment  against  documents  at  the  port 
of  loading,  or  c.i.f.  with  the  same  provision  aa  to 
payment,  and  payment  was  made  and  the  docu- 
ments handed  over  before  the  vessel  sailed.  In  all 
cases  war  risk  waa  excluded,  and  waa  on  account 
of  the  purohaser,  but  this  is  not  material ;  (3)  where 
the  same  conditions  existed  and  payment  waa 
not  made  and  the  documents  were  not  handed  over 
till  after  the  ahip  sailed  because  of  the  accidents 
of  buainesa  and  not  because  there  was  any  inten- 
tion to  reserve  the  right  of  disposition.  If  the 
documents  were  retained  with  suoh  an  intention 
1  think  that  the  property  would  cot  pass  till  after 
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the  t ranBit  had  begun  and  the  prize  rule  would 

apply. 

The  only  oase  of  the  firat  class  -is  that  of  the 
H  allingdal.  In  my  opinion  in  this  oaee  the  prise 
rale  doee  not  apply.  The  intention  of  the  parties 
clearly  wae  that  the  property  should  pas*  before 
the  ship  aailed,  and>anioipally  it  undoubtedly  did 
past.  Two  reasons  for  the  prize  rule  were  given  in 
an  often  q noted  passage  from  the  judgment  of  Sir 
T.  Pemberton  Leigh  in  the  case  of  The  Baltiea  (ubi 
•up.) :  "  In  order  to  determine  the  question  it  is 
necessary  to  oonsider  upon  what  principle  the  role 
rests,  and  why  it  is  that  a  sale  which  would  be 
perfectly  good  if  made  while  the  property  was  in  a 
neutral  port,  or  while  it  was  in  an  enemy's  port, is 
ineffectual  if  made  while  the  ship  is  on  her  voyage 
from  one  port  to  the  other.  There  seems  to  be 
but  two  possible  grounds  of  distinction.  The  one 
is  that  while  the  ship  is  on  the  seas  the  title  of 
tbe  vendee  cannot  be  completed  by  actual  delivery 
of  the  Teasel  or  goods ;  the  other  is  that  the  ship 
and  goods,  having  incurred  the  risk  of  capture  by 
putting  to  sea,  shall  not  be  permitted  to  defeat 
the  inchoate  right  of  capture  by  the  belligerent 
powers  until  the  voyage  is  at  an  end 
The  former,  however,  appears  to  be  the  true 
ground  on  which  the  rule  rests.  Suoh  transactions 
during  war,  or  in  contemplation  of  war,  are  so 
likely  to  be  merely  colours ble,  to  be  set  up  for  the 
purpose  of  misleading  or  defrauding  the  captors, 
the  difficulty  of  detecting  such  frauds,  if  mere 
paper  transfers  are  held  sufficient,  is  so  great  that 
tbe  conns  have  laid  down  as  a  general  rule  that 
snob  transfsrs,  without  actual  delivery,  shall  be 
insufficient ;  that,  in  order  to  defeat  the  cap  tors, 
the  possession,  as  well  as  the  property,  must  be 
changed  before  tbe  sen  are.  It  is  true  that  in  one 
sense  the  ship  and  the  goods  may  be  said  to  be 
in  trantitu  till  they  have  reached  tbeir  original 
port  of  destination ;  but  their  Lordships  have 
found  no  case  where  the  transfer  was  held  to  be 
inoperative  after  tbe  aotua1  delivery  of  the 
property  to  the  owner." 

This  was  cited  with  approval  by  tbe  late  Presi- 
dent in  the  case  of  The  Southficld  (ubi  •*».).  In  my 
opinion  neither  of  these  two  reasons  applies  to  this 
case.  Tbe  ship  had  not  incnrred  the  risk  of  potting 
to  sea  when  the  property  passed,  and  in  the  judg- 
ment in  Turner  v.  Liverpool  Dock  TrutUee  (ubi 
tup )  I  find  this  passage :  "  There  is  no  doubt  that 
a  delivery  of  goods  on  board  of  the  purchaser's 
own  ship  is  a  delivery  to  him,  unless  the  vendor 
protects  himself  by  special  terms  restraining  the 
effect  of  suoh  delivery."  Here  the  ship  was  the 
purchaser's  own  ship  for  the  time,  and  the  seller, 
so  far  from  imposing  special  terms  restricting 
such  delivery,  had  handed  over  all  the  documents 
and  given  complete  oontrol  to  the  purchaser 
before  the  vessel  sailed.  It  was,  however,  argued 
that  the  transit  began  at  tbe  seller's  warehouse, 
and  tbe  place,  wherever  it  was,  from  whioh  the 
goods  came  ;  and  the  case  of  the  United  Stale* 
( No.  2)  (ubi  tup.)  was  oi ted  in  support  of  this  view. 
Tbe  circumstances  of  that  case  were  so  different 
and  this  point  so  clearly  not  present  to  the 
learned  President's  mind,  that  I  do  not  oonsider 
it  as  an  authority.  I  do  not  lay  it  down  ss  a  general 
proposition  that  the  transit  can  never  begin  till 
tbe  vessel  sails  (the  circumstances  of  each  case 
must  be  considered ),  and  in  this  case  I  think  it 
did  not.  The  words  "Before  shipment"  in 
Pratt's  Story  at  p.  64  were  also  pressed  upon  me  \ 


but  the  same  passage  speaks  of  "during  the 
voyage  and  in  transitu,"  and  the  learned  author 
was  evidently  dealing  with  a  case  in  whioh  the 
shipment  was  for  the  purpose  of  sending  tbe 
goods  on  the  voyage  before  the  property  had 
passed.  In  the  case  of  the  Hallingdal,  therefore, 
I  think  there  must  be  an  order  of  release. 

The  second  class  of  cases  is  not  so  strong,  as  in 
them  the  vessel  was  not  chartered  by  the 
purchaser,  but  was  a  general  ship  in  which  the 
seller  had  engaged  room.  See  the  oase  of  the 
sailing  vessel  Parchim  (ubi  eup.).  In  such  a  case, 
however,  the  master  who  signs  tbe  bill  of  lading 
becomes  a  bailee  for  the  person  named  in  it — in 
these  oases  tbe  purchaser— unless  there  is  some* 
thing  to  show  that  suoh  was  not  the  intention. 

In  these  cases  the  dear  intention  of  the  parties 
was  that  the  property  should  pass  to  the 
purchaser  befoie  the  ship  sailed,  and  that  from 
the  time  of  its  passing  the  goods  should  be  at  the 
risk  and  under  the  oontrol  of  the  purchaser ;  and 
when  payment  was  made  and  the  bills  of  lading 
handed  over  tbe  enemy  seller  had  no  more  ooncern 
with  them.  This  took  place  while  the  vessel  was 
still  lying  in  the  neutral  port,  and  although  the 
cases  are  not  so  strong  as  that 'of  the  Hallingdal. 
I  think  the  same  reasoning  applies,  and  that 
these  goods  also  should  be  released. 

The  third  class  of  oases  is  tbe  most  difficult  of 
all,  and  it  is  one  on  which  I  have  had  great 
doubts.  In  one  oase  it  arises  in  a  very  marked 
way — namely,  in  the  shipment  by  tbe  Uma.  As 
I  have  pointed  out,  this  shipment  was  made  under 
the  same  contract  as  that  by  the  Oerd,  and 
the  whole  quantity  was  intended  for  shipment  on 
one  ship,  but  afterwards  made  on  board  two  for 
convenience.  In  the  case  of  the  Oerd  the  docu- 
ments were  handed  over  and  payment  was  made 
before  sailing  in  the  oase  of  the  Uma  after  the 
ship  bad  sailed,  and  it  is  difficult  to  think  that 
under  the  same  contract  the  property  was 
intended  to  pass  in  the  one  case  snd  not  in  the 
other.  In  this  oase,  as  in  all  the  others  in  whioh 
the  documents  were  not  banded  over  until  after 
sailing,  they  were  not  withheld  by  the  shipper 
with  any  intention  of  reserving  tbe  disposition  of 
the  goods,  in  whioh  oase  the  property  would  not 
pass  until  they  were  handed  over',  or  even  of 
maintaining  a  lien.  The  explanation  is  given  by 
Mr.  N.  Morch.  managing  director  of  the  Baltic 
Company  of  Copenhagen,  who,  in  his  affidavit, 
says: 

It  is  oar  practice  through  oar  bank  in  Copenhagen  to 
provide  a  credit  with  a  bank  at  tbe  port  of  shipment 
whioh  latter  bank  pays  for  the  (roods  and  receives  the 
doe  amen  U  on  oar  behalf  sad  forwards  them  to  oar 
bank,  whioh  in  torn  receives  and  holds  them  on  oar 
behalf,  debiting  as  with  the  amoant  paid.  Ws  usually 
leave  the  documents  with  tbe  bank  until  the  goods 
arrive,  whan  they  are  banded  over  to  oar  buyers  against 
payment  by  them.  It  was  because  in  the  oaee  of  the 
Florida  ws  desired  to  have  the  bills  of  lading  before 
the  goods  arrived  that  the  bank  were  asked  to  lend  us 
tbe  bills  of  lading  as  mentioned  in  Mr.  Jurgea's 
affidavit. 

My  business  experience  enables  me  to  say  that  when 
a  credit  is  provided  shippers  are  in  practice  content  to 
pat  the  goods  on  board  on  the  faith  of  tbe  credit, 
knowing  that  when  the  bills  of  lading  are  signed  they 
have  only  to  present  them  to  tbe  bank  in  order  to  obtain 
the  money.  Moreover,  when  a  credit  is  provided  it  is 
not  necessary  even  as  a  business  precaution  that  the 
documents  should  be  pretested  before  the  ship  sails, 
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the  money  is  available,  whetbor  the  documents 
"I  be/ore  or  after  the  date  of  sailing.  It  often 
happen*  that  the  ship  sails  so  soon  after  the  goods  are 
shipped  that,  although  the  documents  are  presented  and 
paid  in  due  ooarae  of  business  routine,  they  may  not  be 
actually  paid  until  after  the  ship  sails  ;  but  the  obliga- 
tion to  pay  tbem  exists  from  the  time  the  cargo  is  loaded 
and  the  goods  are  at  the  risk  of  the  buyers  from  that 
On  the  other  band,  the  buyers  are  entitled  to 

on  tendering  the 


In  those  cases  also  I  have  come  to  the  conclu- 
sion, though  with  great  hesitation,  that,  as  the 
documents  were  not  handed  over  before  the  vessel 
sailed,  from  the  accident*  of  business  and  not 
with  any  intention  of  reserving  a  disposition,  they 
stand  upon  the  same  footing  as  the  second  class, 
and  that  the  goods  must  be  released. 

The  question  of  when  the  property  passes  is 
one  of  the  intention  of  the  parties,  ana  I  think 
that  here  the  intention  was  that  it  shonld  pass 
when  the  goods  were  appropriated  to  the  contract 
by  pntting  tbem  on  board  the  ship,  and  that  the 
master  from  that  time  held  the  goodB  as  bailee 
for  the  person  named  in  the  bill  of  lading,  and 
that  thereforo  there  was  delivery. 

I  think  that  this  is  also  indicated  in  some  cases 
by  the  contract  being  f.o.h.,  though  qualified  by 
including  o.i.f.  or  f.o.b.,  but  if  this  fact  stood  by 
itself,  I  should  attach  little  importance  to  it 

These  cases  seem  to  me  to  differ  from  those  in 
which  the  ship  sailed  with  the  goods  still  the  pro- 
perty of  the  enemy  and  the  transfer  took  place  at 
(tea,  and,  to  be  more  analogous,  to  those  mentioned 
in  the  oase  of  The  Ballica  (ubi  $up.)  of  sales  in  a 
neutral  or  enemy  port ;  thongh  1  think  the  court 
was  there  alluding  to  sales  completed  before  ship- 
ment. I  mention,  to  show  that  I  have  not  over- 
looked it,  the  argument  that  transactions  like 
these  may  be  merely  colourable  or  fraudulent 
■ales.  That  is  true;  but  the  same  argument 
would  apply  to  such  sales  as  are  mentioned  in 
the  case  of  The  Ballica  (ubi  tup.)  in  a  neutral  or 
enemy  port.  Every  sale,  wherever  made,  may 
be  fraudulent  or  colourable,  and  would  then  be 
disregarded  ;  and  these  are  no  more  open  to  that 
consideration  than  others,  and  stand  on  a 
different  footing  from  Bales  made  in  property 
passing  when  the  goods  are  at  sea  and  no  delivery 
can  be  made. 

In  all  these  cases,  therefore,  exoept  those  in  the 
Alfred  Noble,  the  Bjcrnstjerne  Bjurnton,  the  Frid- 
land,  the  Dirigo,  and  the  Florida,  I  make  orders 
for  the  release  of  the  goods.  But  there  was 
clearly  very  good  reason  for  bringing  the  cases 
before  the  court,  and  I  make  no  order  as  to  costs 
in  respect  of  them. 

The  only  remaining  question  is  whether  the 
ship  Dirigo  is  liable  to  condemnation.  She  was 
owned  by  G.  W.  McNear,  Inc.,  and  was  claimed 
by  them.  If  my  judgment  as  to  her  cargo  is  correct, 
the  whole  of  it  was  contraband,  and  the  Crown 
asked  for  ber  condemnation  on  that  ground  alone, 
according  to  the  judgments  of  the  lute  President 
in  the  oase  of  The  Hakan  (ubi  tup.)  and  the 
Maraeaibo  {ubi  tup.). 

In  a  judgment  of  mine  lately  delivered  I 
expressed  the  opinion  that  in  view  of  the  judg- 
ment of  the  Privy  Council  in  the  former  case 
(The  Hakan,  ubi  sup.)  I  thought  it  jwell  not  to 
act  on  that  contention  but  to  examine  whether 
tbero  was  knowledge  on  tho  part  of  the  owner  of 


the  nature  of  the  cargo,  and  I  propose  to  adopt 
that  course  in  this  case.  I  hope  that  in  some 
case  the  question  whether,  irrespective  of  know, 
ledge,  the  fact  that  a  large  proportion  of  the  cargo 
being  contraband,  and,  if  so,  what  proportion,  is 
a  ground  of  condemnation  of  the  ship,  may  be 
decided  by  the  final  Court  of  Appeal. 

There  are  in  this  oase  other  circumstances  to 
be  considered.  In  the  first  place  the  cargo  on 
the  Dirigo  at  the  time  of  shipment  still  remained 
the  property  of  McNear,  Ino.,  the  owners  of  the 
vessel,  and  this  was  held  in  the  case  of  The 
Neutralist  (ubi  tup.)  to  be  an  important  circum- 
stance. In  the  oase  of  The  Hakan  (ubi  tup.)  Lord 
Parker,  referring  to  the  oase  of  The  Ncutralitet 
(ubi  sup.),  says :  "  It  seems  quite  dear  that  atone 
time  in  our  history  the  mere  fact  that  a  neutral 
ship  was  carrying  contraband  was  considered  to 
justify  its  condemnation;  but  this  rule  was  sub- 
sequently modified.  Lord  Stowell  deals  with  the 
matter  in  the  case  of  The  Neutralist  (ubi  tup.). 
'  The  modern  role  of  the  law  of  nations  is, 
certainly,'  he  says,  '  that  the  ship  should  not  be 
subject  to  condemnation  for  carrying  contraband 
articles.  The  ancient  practice  was  otherwise,  and 
it  cannot  be  denied  that  it  waaperfeotly  defensible 
on  every  principle  of  justioe.  If  to  supply  the 
enemy  with  such  article*  is  a  noxious  act  with 
respect  to  the  owner  of  the  cargo,  the  vehicle 
which  is  instrumental  in  effecting  that  illegal 
purpose  cannot  be  innocent.  The  policy  of 
modern  times  has,  however,  introduced  a  relaxa- 
tion on  this  point ;  and  the  general  rule  now  is 
that  the  vessel  does  not  become  confiscable  for 
that  act.  But  the  rule  is  liable  to  exceptions. 
Where  a  ahip  belongs  to  the  owner  of  the  cargo, 
or  where  the  ship  is  going  on  such  service  under 
a  false  destination  or  false  papers,  these  circum- 
stances of  aggravation  have  been  held  tr»  constitute 
excepted  cases  out  of  the  modern  rule,  and  to 
continue  them  under  the  ancient  one.'  It  is  to  be 
observed  that  Lord  Stowell  does  not  say  that  the 
particular  cases  to  which  he  refers  are  the  only 
exceptions  to  the  modern  rule.  On  the  contrary, 
his  actual  decision  in  the  oase  of  The  Neutralitet 
(ubi  tup,)  creates  a  third  exception.  It  shonld  be 
observed,  too,  that  in  a  later  part  of  his  judgment 
he  states  the  reason  for  the  modification  of  tho 
ancient  rule  to  be  the  supposition  that  noxious 
or  doubtful  articles  might  be  carried  without  the 
personal  knowledge  of  the  owner  of  the  ship." 

I  am  not  quite  sure  that  this  passage  applies 
fully  to  a  case  where  the  shipper  has  sold  the 
goods  to  a  purchaser  who  has  the  full  control 
over  them,  and  the  goods  only  remain  his  because 
the  documents  have  not  been  presented  and  the 
property  has  not  passed. 

Again,  the  shipment  was  made  in  the  name  of 
M.  H.  Houser,  who  had  no  interest  in  the  goods, 
and  was  paid  by  McNear  for  the  use  of  his  name. 
This  of  itself  would  perhaps  hot  be  very 
important,  but  McNear  also  persuaded  Houser 
to  make  an  affidavit  that  the  goodB  were  bis 
property,  and  included  that  affidavit  among  th« 
ship's  papers.  McN  ear's  explanation  to  Houser 
that  as  the  shipments  were  made  in  his  name  he 
was  tho  owner  until  he  received  payment  is 
entirely  unsatisfactory,  for  Houser  had  no  pay* 
ment  to  receive  except  that  for  the  use  of  bis 
name.  The  Dirigo,  too,  was  not  the  only  ship 
owned  or  chartered  by  McNear  in  which  contra- 
band goods  were  carried.    The  .Dttniyre,  which 
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in  April  1915,  was  oaptarod  in  all 
probability  collusively  by  the  Germans  in  July, 
and  the  cargo  delivered  to  Neamond  of  Frankfurt 
and  the  ship  released.  In  the  ooarte  of  a  diapate 
&a  to  whether  some  allowance  should  be  made  in 
respect  of  freight  by  reason  of  the  JDumyre 
having  discharged  at  a  port  other  than  Stock- 
holm McNear  on  the  23rd  Nor.  1915  wrote  aa 
it 


Dunayrs.  Wo  hare  replied  to  this  in  oar  previous 
letters.  We  regret  we  oannot  meet  your  friends  over 
the  dieoharge  of  the  Teasel  in  a  different  port.  Quite 
una  the  legal  point  of  Tie  it,  the  fact  of  this 
having  discharged  in  one  of  their  own  ports  mast 
have  saved  them  a  lot  of  money  in  the  way  of  tran- 
shipping charges,  Ac,  amounting  to  far  more  than  the 
6d.  they  olaim  from  as.  Besides,  yon  might  make  it 
clear  to  year  friends  that  we  are  doing  all  ia  oar  power 
to  help  them,  and  that  they  should  appreciate  this.  No 
doobt  if  you  explain  matters  in  this  light  to  them  they 
will  drop  this  olaim,  which  is  founded  on  "  red  Use  " 
only  and  not  on  oommoa  seme. 

In  another  letter,  dated  the  4th  Not.  1915, 
McNear  wrote  to  Messrs.  K.  and  E.  Neamond  : 

7>u tut/re  Accounts.  We  have  gone  carefully  into  the 
statement  that  yon  sent  as  under  the  date  of  the 
5th  Oot  The  exchange  on  the  freight  was  figured  at 
4.80,  as  per  contract,  aod  freight  deduoted  accordingly. 
Your  debit  note,  therefore,  ia  not  to  order,  and  we 
canuot  aooept  it. 

As  to  the  50  cents  per  ton  less  there  is  nothing 
ia  oar  ooatraot  with  Da  Riots  to  this  effect,  and  while 
it  was  understood  with  you  that  it  the  destination  was 
other  than  Stockholm  the  prioe  was  to  be  reduced 
50  cents  per  ton,  this  meant  within  tho  usual  range  as 
per  charter-party.  The  cargo  was  cleared  for  Stockholm, 
and  simply  because  the  Germans  oaptnred  the  vossel  and 
took  her  to  Swinemnnde  is  no  concern  of  ours,  and  we 


The  Andrew  Welch  was  prevented  by  the 
Swedish  authorities  from  reaching  Germany,  or 
being  captured,  but  90  per  cent,  of  the  cargo 
reached  Germany.  Tbe  Print  V aide  mar  was 
captured — again,  in  all  probability,  collusively — 
and  tbe  cargo  delivered  to  Neumond  of  Frankfort. 
The  ship  waB  released  and  sold  by  McNear  to  tbe 
Zentral  Einksufs  Genellschaft.  The  Henrik, 
with  which  I  have  dealt  in  an  earlier  part  of 
this  judgment,  was  intercepted,  and  in  a  letter 
from  Neamond  of  New  York,  to  Neumond  of 
Frankfurt,  of  the  10th  March  1916,  there  occurs 
this  passage : 

McNear  has  so  far  done  whatever  we  asked  him,  and 
we  do  not  think  he  will  leave  us  in  a  hole  regarding 
the  claim  to  be  made  in  London. 

The  same  letter  shows  that  McNear  was  there 
discassing  a  number  of  shipments  made  on  behalf 
of  Dr.  Albert  with  Karl  Neumond,  who  was  then 
in  San  Francisco.  There  are  a  number  of  letters 
whioh  it  ia  not  necessary  to  set  out  in  detail, 
in  which  McNear  maken  use  of  the  common 
mercantile  expression  "jour  friends"  in  a 
context  which  points  to  his  knowledge  of  these 
friends  concerned  in  the  transactions  being 
Neumond  of  Frankfurt,  and  many  of  these 
oooor  in  letters  in  which  an  option  is  given  to 
these  friends  to  bay  the  Dirigo  at  tbe  conclusion 
of  her  voyage.  Instructions  were  riven  to  the 
master  of  tbe  Dirigo,  which  are,  to  say  tbe  least, 
suspicions.  I  will  quote  eome  of  tbe  letters.  On 
tbe  24th  Aug.-this  is.  1  think,  an  instruction 


not  to  tbe  Dirigo,  this  is  to  the  Andrew  Welch  or 
to  the  steamers  generally— 

In  r«  route  to  take  by  steamers.  We  shall  try  to 
bear  your  instructions  in  mind  for  the  future. 

That  is  written  by  McNear  to  Neamond.  Then 
on  tbe  26th  Ang.  1915  Neamond  wrote: 

Dirigo.  After  having  worked  rather  hard  on  this 
proposition,  we  have  wired  you  last  night  as  per  inoloeed 
copy.  We  have  a  good  ohanoe  to  place  this  aailing 
vpebsI  now,  but  our  friends  want  mainly  feeding 
artioles,  and  neither  beans  nor  who  it  nor  flour.  If  we 
oannot  get  any  oake  or  so,  we  may  decide  to  ship 
barley  only.  We  hope  that  you  can  get  the  vessel 
Hrm,  and  we  should  like  to  see  it  shipped  in  the  name 
of  Houser,  with  whom  we  understand  you  are  ia  close 
touch.  Your  firm  offer  for  this  cargo  is  expected  in  the 
course  of  the  day.  We  have  sent  you  a  wire  in  answer 
to  your  night  letter  as  per  inoloeure. 

On  tbe  21st  Sept  1915  McNear  wrote : 
Dirigo.  Wo  are  expeotiog  advises  daily  of  her 
arrival  at  Port  Townsend.  Oar  surveyor  hss  gone 
north  to  meet  her,  and  ws  hope  to  get  tbe  cargo 
loaded  and  the  vessel  on  the  way  without  delay.  We 
note  bnyere'  names  as  given  in  yoar  letter  of  the 
17th  Sept.,  and  are  making  contraota  accordingly 

On  the  9th  Not.  1915  McNear  wrote: 
Dirigo.  We  inolose  copy  of  latter  to  the  master  aa 
desired.  As  regards  option  on  this  steamer,  seeing  that 
it  will  be*  another  four  months  before  she  arrives  on  the 
other  side,  there  is  plenty  of  time  to  discuss  the  matter 
later  on,  for  you  quite  uoderstand  tbe  value  of  the  ship 
will  fluctuate  a  great  deal  daring  that  period.  If  your 
friends  were  prepared  to  boy  the  vessel  right  now,  we 
oonld  no  doubt  come  easily  to  an  understanding. 

Finally,  on  tbe  9th  Not.  1915  McNear  wrote  to 
to  Captain  W.  M.  Mallett,  Master,  American  ship 
Dirigo,  as  follows: 

Dear  Sir, — The  bearer  of  this,  who  is  at  the  same 
time  the  owner  of  tbe  cargo  and  who  will  indemnify 
himself  by  producing  tbe  bills  of  lading,  may  ask  you  to 
proceed  to  a  port  beyond  Kalmar,  as  the  bills  of  lading 
recite,  and,  in  any  oaee,  you  may  act  in  aooordanoe  with 
his  instructions  reporting  to  oa  upon  your  final  arrival, 
the  cargo  to  be  discharged  upon  surrender  of  the  original 
bills  of  lading. 

This  last  letter  was  handed  to  Neamond,  though 
the  alleged  purchaser  of  the  cargo  was  J.  Brunn. 
In  this  case  also  1  granted  an  adjournment  in 
order  to  give  tbe  claimant  a  further  opportunity 
of  meeting  the  case  for  tbe  Crown,  and  he  filed 
two  farther  affidaTtte ;  one  only  set  oat  some 
letters  about  tbe  Duaeyre,  tbe  other  was  mainly  a 
protest  against  the  admission  of  hearsay  evidence, 
and  also  denied  some  allegations  as  to  two  persons 
of  tbe  names  of  Weissmann  and  Koppel.  As  I 
have  not  basnd  my  judgment  in  any  way  on  these 
allegations  they  are  immaterial,  and  the  prinoiple 
that  this  court  in  matters  of  prise  is  not  bound 
by  tbe  ordinary  rales  of  evidence  has  been  too 
firmly  established  for  a  long  time  to  be  now 
questioned. 

I  think  the  facts  whioh  I  have  stated  point 
clearly  to  the  oonolusion  that  the  olaimants  knew 
quite  well  that  these  goods  were  contraband 
intended  for  Germany,  and  that  the  Dirigo  must 
be  condemned  as  good  and  lawful  prize  with 


[The  effect  of  this  judgment  was  that  property, 
including  the  value  of  the  Dirigo  and  her  cargo, 
was  condemned  to  tbe  value  of  about  232,4-Su/,, 
and  property  to  the  Talue  of  about  50,3601.  was 
1.3 
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April  30  —  Application  wu  now  made  on  behalf 
of  toe  claimants  in  respect  of  the  released  goods 
on  the  Haliingdal  for  interest.  The  goods  were 
seized  on  -  the  2 1st  Deo.  1915  and  sold  by  order  of 
the  court  in  March  and  April  1916.  The  olaimanta 
had  paid  for  the  goods  in  Nor.  1915,  a  month 
before  their  seizure. 

Sir  Erie  Richards,  K.C.,  and  Bollock  for  the 
claimant*. — The  claim  for  interest  ought  to  be 
allowed.  The  Grown  had  had  the  benefit  of  the 
use  of  the  amount  of  the  proceeds  of  the  sale  of 
the  goods  for  three  years.  This  was  profit  which 
really  belonged  to  the  claimants.  The  late  Presi- 
dent had  giren  it  as  his  opinion,  though  the  point 
had  nerer  been  actually  decided,  that  when  an 
order  was  made  for  the  release  of  goods  which 
had  been  seized  interest  shonld  be  paid  by  the 
Grown  i  (see  The  Kronprinx  Quttaf  Adolf,  ubi 
tup.). 

CUment  Davit  for  the  Procurator- General. — 
No  general  principle  had  been  laid  down  by  the 
late  President  in  the  oase  cited,  and  there  was  no 
anthority  for  the  content  on  of  the  claimant*. 
There  was  no  justification  for  the  continuation  of 
proceedings  in  the  oase  of  The  Kronprinx  Quttaf 
Adolf  (ubi  $up.)  after  a  certain  date,  and  what 
was  really  awarded  to  the  claimants  there  was 
not  really  interest  but  damages.  The  case  of  the 
Haliingdal  was  different,  as  there  had  been  a 
specific  finding  that  the  case  was  one  in  which  the 
Grown  was  justified  in  bringing  the  whole  matter 
into  oourt 

Sir  Erh  Richard*,  K.O.  in  reply. 

The  President. — I  do  not  think  that  I  ought 
to  make  any  order  in  this  oase.  I  confess  that 
some  of  the  language  used  in  The  Kronprinx  Quttaf 
Adolf  {ubi  rap.)  seems  to  show  that  the  late 
President  meant  to  lay  down  a  rule  that  wherever 
the  Grown  had  had  tbe  benefit  of  the  money  they 
ought  to  pay  interest  to  the  claimants  when  an 
order  for  release  was  made.  Bat  I  do  not  think 
that  he  did  intend  to  lay  that  down  as  a  general 
rule,  and  I  cannot  see  that  to  do  so  i*  in  any  way 
consistent  with  the  numbers  of  orders  whioh  have 
been  made  for  tbe  release  of  goods  by  this  oourt 
without  payment  of  interest.  The  late  learned 
pretident  certainly  thought  that  in  the  case  of 
The  Kronprinx  Quttaf  Adolf  [ubi  tup.)  tbe  Grown 
had  gone  further  than  they  ought  to  have  done, 
hut  it  was  not  on  that  ground  that  he  gave 
interest.  I  do  not  think  that  he  gare  interest  by 
way  of  damages,  but  he  gare  interest  because  he 
thought  that  in  all  the  circumstances  of  the  case 
there  was  such  a  hardship  upon  tbe  claimants  that 
he  ought  to  do  something  to  mitigate  it,  and  he 
mitigated  it  by  giving  interest  on  the  money.  It 
is  by  no  means  dear  that  the  claimants  in  this 
particular  case  may  not  be  in  a  very  much  better 
position  through  the  sale  of  these  goods  with  the 
proceeds  paid  into  oourt  than  they  would  hare 
been  in  otherwise.  It  does  not  follow  that  if  the 
Roods  had  been  retained  they  woold  necessarily 
bare  been  worth  as  much  at  the  time  of  their 
release  as  at  the  time  of  their  seizors. 

In  this  case  the  question  whether  the  goods 
ought  or  ought  not  to  be  released  was  a  difficult 

Juestion,  which  the  Grown  bad  a  perfect  right  to 
are  invsstigated  by  the  court;  and  I  ate  no 
reason  why  the  claimants  should  be  placed  in  a 
better  position  than  they  would  hare  been  if  the 
goods  bad  still  remained  in  •pecie.  They  would 


then  hare  had  no  claim  for  compensation,  although 
they  might  hare  suffered  loss.  Unless  it  is  to  be 
laid  down  aa  a  general  principle  that,  whenever 
goods  are  sold  and  the  money  comes  into  the 
hands  of  the  Grown,  and  an  order  for  release  is 
afterwards  made,  tbe  claimants  are  to  bare 
interest  on  the  money  because  the  Grown  has 
had  the  use  of  it,  there  are  no  special  grounds 
in  this  oase  for  allowing  interest.  I  do  not  think 
that  any  such  general  rule  can  ba  laid  down,  and 
I  think  that  the  whole  of  this  matter  is  governed 
by  these  words  whioh  are  contained  in  the  judg- 
ment of  the  late  President  i  "  It  is  to  be  regretted 
that  the  claimants  have  suffered  inconvenience 
and  loss,  but  these  consequences  are  in  such  times 
often  unavoidable.  While  I  cannot  give  them 
damages  for  capture  without  lawful  cause  I  deem 
it  right,  having  regard  to  all  the  circumstances, 
to  make  an  order  whioh  will  mitigate  their  loss  to 
some  extent." 

I  do  not  think  thst  there  are  any  circumstances 
in  the  oase  of  the  Haliingdal,  which  is  now  before 
me,  which  would  make  it  right  for  me  to  order 
compensation  by  way  of  interest  upon  the  money 
released.  I  therefore  refuse  to  make  any  order. 

Solicitor  for  the  Procurator- General,  Treasury 
Solicitor. 

Solicitors  for  the  olaimanta,  Bolter  Ji  and 
f£oct*t3  y  r^f\oi)\at  C^ooptff"  Co* 


May  9  and  12,  1919. 
(Before  Lord  Shrndalb,  President.) 

THB  D088KLDORF.  (a) 

Prize  Court — Neutral  territorial  watert  —  Three 
miles  limit — Extent  of  limit— Capture  within 
territorial  watert  —  Violation  of  neutrality  — 
Absence  of  intention  on  part  of  captors — Miscal- 
culation of  distances — Release  oj  captured  vessel— 
Riaht  to  damaoes  and  costs — Discretion  of  court. 

A  German  steamship  was  proceeding  with  a  cargo  of 
iron  ore  from  N..  in  Norway,  to  E.,  in  Germany, 
and  whilst  on  her  voyage  she  was  captured  by  an, 
armed  British  ratal  vessel  which  was  patrolling  off 
the  coast  of  Norway.  The  seizure  took  place 
within  three  miles  of  the  coast  line  of  two  small 
islands  which,  although  tome  distance  from  the 
mainland,  were  connected  wi'h  the  mainland  at 
low  water.  The  Norwegian  Government  claimed 
the  rebate  of  the  vessel  and  her  cargo  on  the 
ground  that  the  capture  had  been  made  within 
neutral  territorial  waters  and  that  there  had  there- 
fore been  a  violation  of  Norwegian  neutrality. 

Held,  that,  ai  the  two  inlands  were  not  disconnected 
from  tht  mainland  at  low  water,  the  three  miles 
limit  allowed  by  international  law  must  be 
measured  from  their  coast  lines,  and  that  an  order 
must  be  made  for  the  release  of  the  German  vessel 
and  her  cargo  on  the  ground  thai  there  had  been 
a  violation  of  neutrality  by  the  seizure  having 
taken  place  in  territorial  waters. 

Held,  also,  thtt  at  the  officer  in  command  of  the 
British  naval  vessel  which  effected  the  capture  had 
made  a  miscalculation,  and  that  as  the  seizure  had 
been  made  under  misapprehension  and  mistake 
and  without  any  intention  of  violating  territorial 
waters,  the  court,  in  the  exercise  of  its  discretion, 
would  make  no  order  for  damages  or  costs. 


by  i.  A.  Blatss,  I 
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This  waa  an  action  in  which  the  Crown  asked  for 
the  condemnation  ot  •>  German  Tnosnl,  the 
Dutteldorf,  and  her  cargo,  and  the  Norwegian 
Government  aBied  for  the  release  of  the  aame  on 
the  ground  that  the  Teasel  waa  seized  within 
Norwegian  territorial  waters. 

The  Dutteldorf,  a  German  steamship,  was 
raptured  by  H.M.8.  Toy  and  Tyne  off  the  ooast  of 
Norway  on  the  22nd  Feb.  1918.  At  the  time  of 
her  capture  sba  was  on  a  royage  with  a  oargo  of 
iron  ore  from  Narvik  to  Em  den,  and  the  seizure 
took  place  at  Buholmeraaaa,  near  Trondfajem, 
and  the  main  question  in  the  case  waa  whether  the 
capture  was  effected  within  the  teiritorial  waters 
of  Norway.  In  addition  to  the  claim  for  the 
of  the  Teasel  and  oargo,  the  Norwegian 
a  claim  for  damages  and 


The  Atlomey-Oeneral  (Sir  Gordon 
K.C.\&*tUr  AtjnnaU,  K.O.,  and 


K.C. 


Sir  Erie  Rickarde,  E.G.  and  Bollock  for  the 
Norwegian  Government. 
The  following  authorities  were  cited : 

77m  Twee  Q  t  breeder  i,  3  Asp.  Mar.  Law  Cas.  237  ; 
Romcs's  Eaglish  Prixs  Casts,  voL  1,  886 ;  3  Ch. 
Bob.  162  ; 

Tks  Anna,  Boeooe,  toI.  1,489  ;  5  Ch.  Bob.  873. 

The  Prbsidut  (Lord  Stern  dale). —In  this 
case  the  Crown  is  asking  for  condemnation  of  a 
German  Teasel,  the  Dutteldorf,  and  ber  oargo, 
and  a  claim  is  put  in  which  is  described  as  the 
shipowner's  claim.  That  is  a  mistake.  It  is  not 
in  reality  the  shipowner's  claim.  It  is  a  claim  cn 
the  part  of  the  Norwegian  Government  on  the 
ground  that  the  seizure  of  the  Teasel  was  made 
atanr  rate  partly  within  the  territorial  waters  of 
the  Norwegian  Government,  and  by  that  they 
mean  in  this  case  within  tbrae  miles  of  the 
Norwegian  land,  whatever  that  may  be*  The 
Norwegian  Government  has  claimed  that  their 
territorial  waters  extend  to  a  distance  of  four 
miles ;  bat  in  this  case  they  do  not  press  that 
claim,  and  without  giving  it  up  in  any  way  in 
principle  they  content  themselves  with  asking  in 
this  case  for  the  release  of  the  vessel  and  for 
damages  and  costs,  because  the  seizure  waa  made 
within  the  three  miles  limit. 

The  capture  was  a  capture  of  s  German  vessel 
called  the  Dutteldorf  by  a  British  Teasel  called 
the  Toy  and  Tyne,  which  was  what  is  called  a  Q- 
bofti.  She  was  to  ordinary  observation  a 
merchant  ship,  but  she  was  in  fact  an  armed 
naval  vessel,  and  she  was  cruising  off  the  coast 
of  Norway  on  the  22nd  Fob.  1918,  in  oommand 
of  Lieutenant  Mack.  He  had  been  on  deck  in  the 
morning,  but  had  gone  below,  and  it  was  reported 
to  him  that  there  were  some  vessels  in  sight.  He 
on  dock,  the  Tay  and  Tyne  being  then  on  a 
S.  43  E.,  and  making  about  eight  knots  , 
he  saw  two  Teasels  whioh  were  crossing  one 
or  approaching  one  another,  one  going 
to  the  north  and  one  going  to  the  south.  The 
one  going  to  the  south  was  the  DuutUorf,  and 
be  followed  her.  She  waa  about  seven  or  eight 
mi  lea  off,  and  bearing  about  E.  In  order  to 
intercept  her,  he  altered  his  course  when  he  was 
about  two  miles  from  her.  The  Dutteldorf,  being 
deceived,  I  suppose,  by  the  merchant  ship 
of  the  Tay  and  Tyne,  hoisted  the 
T,  whereupon  the   Tay  and  Tyne 


hoisted  the  White  Ensign  and  gave  the  signal  to 
stop.  Lieutenant  Mack  says  that  at  that  time 
the  Dutteldorf  waa  about  on  the  same  course, 
which  course  he  took  to  be  about  S.W.  If  she 
had  made  any  substantial  alteration,  it  would 
have  altered  her  bearing  from  him,  and  he  would 
have  observed  it.  As  she  did  not  take  any  notice 
of  his  signal  to  stop,  he  fired  s  shot  serosa  her 
bows,  and  she  then  stopped.  He  passed  under 
her  stein  and  came  up  inside  ber  about  100  yards 
off,  and  there  he  took  a  three- point  bearing,  whioh 
is  of  importance  in  this  case. 

The  story  told  by  the  Dutteldorf  is  that  she  was 
coming  down  the  coast;  that  she  waa  keeping 
what  is  called  the  inner  lead,  »'.«.,  keeping  well  in 
to  the  coast,  and  her  pilot  says  that  they  had  been 
doing  that  because  they  had  instructions  to  keep 
within  territorial  waters,  and  within  what  the 
British  would  recognise  as  territorial  waters ;  that 
coming  down  in  that  way  she  came  to  a  group  of 
rocks  called  Grundene.  She  passed  along  at  a 
distance  which  the  witnesses  have  Tarioualy  stated 
aa  from  ft  cable  to  a  mile  of  the  Grundene  Rooks, 
that  she  altered  her  course  under  starboard  helm 
three  or  four  points,  and  came  through  a  channel 
marked  on  the  chart  between  the  Grnndene  Rocks 
and  some  rocks  whioh  are  called  Sorskythlen,  and 
that  brought  her  course  to  a  little  to  the  eastward 
of  south,  and  abe  then  continued  on  that  with  the 
intention  of  going  thrcugh  what  is  called  the 
Buholmeraaaa  Channel,  that  being  part  of  the 
continuation  of  what  ia  called  the  inner  lead.  Now, 
if  these  coarse*  were  followed,  the  result  of  that 
would  be  to  bring  her  very  much  farther  iuahore 
and  nearer  to  the  coast  than  the  position  which  ie 
marked  by  Lieutenant  Mack ;  and  I  may  aay  the 
position  as  marked  on  the  chart  is  agreed  to  on 
both  sides  as  representing  the  position  whioh  his 
bearings  would  give. 

I  do  not  accept  that  story  told  by  the 
Dutteldorf.   I  do  not  know  that  it  is 


go  into  many  details,  but  there  are  indications  on 
the  multiplicity  of  charts  that  have  been  put 
before  me  that  that  is  not  the  ordinary  way  in 
whioh  a  Teasel  going  through  the  Buholmeraaaa 
would  navigate.  When  the  witness  who  said 
be  went  to  the  east  of  Sorskythlen  first  gave 
evidence,  I  had  doubt  about  it,  and  these  doubts 
have  certainly  been  made  graver  bj  an  examination 
of  the  different  charts  and  the  courses  different 
persons  (I  do  not  know  whom)  hare  pot  on  them. 
I  think  that  she  was  coming  down  the  inner  lead. 
I  think  probably  the  explanation  is  that  she  went 
outside  the  Grundene,  because  the  marks  at  the 
north  port,  if  she  was  ooming  inside,  are  not  very 
good ;  but  I  do  not  think  that  she  altered  sub- 
stantially, in  the  "way  she  aaya  she  did.  to  port  to 
come  through  the  channel  between  Sorskythlen 
and  Grundene.  It  doea  not  seem  to  me  the 
natural  way  to  oome.  I  think  what  abe  did 
waa  to  continue,  not  exactly  in  the  line  marked 
on  the  obait,  but  something  down  that  line  to 
round  the  south  western  corner  of  the  Sorskythlen 
and  not  to  come  between  the  Sorakjthlen  and  the 
G i  undone  rocks.  I  think  she  was  going  to  the 
Buholmeraaaa  Channel,  and  therefore  I  think 


that  ahe  waa  altering  to  a  certain  extent— it  is 
difficult  to  get  her  exact  course  down— I  tbiok 
she  did  alter  and  was  altered  to  go  into  the 
Buholmeraas  Channel.  Now,  coming  down  in 
that  way  would  bring  her  very  muoh  nearer  to 
the  position  marked  as  her  position  when  taken 
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by  Lieutenant  Mack  tban  the  coarse  be  gave  in 
his  account ;  and  I  think,  although  possibly  that 
position  may  be  somewhat  too  much  oat,  ic  is  in 
the  neighbourhood  of  where  these  vessels  met.  I 
am  inclined  to  think  it  very  likely  that  is  rather 
too  far  out.  It  is  possible  that  the  bearings  may 
not  have  been  quite  accurate.  I  think  they  were 
very  nearly  accurate,  and  so  far  aa  that  goes  I 
think  that  if  the  position  was  farther  inshore  than 
that  which  is  shown  on  the  marked  ohart  it  is  for 
the  claimants  to  establish  it. 

I  do  not  accept  the  position  which  the 
claimants'  witnesses  gave,  not  because  I  think 
they  are  saying  what  is  untrue  or  intended  to  be 
unttne,  but  because  I  do  not  think  that  their 
bearings  are  right.  I  do  not  think  that  bearings 
are  at  all  to  be  relied  on,  though  I  cast  no  doubt 
whatever  on  tho  good  faith  of  the  witnesses  who 
gave  them.  That  being  so,  although  I  have  some 
doubt  that  this  position,  which  is  marked  on  the 
chart  according  to  the  bearings  of  the  British,  is 
rather  too  far  out,  I  cannot  aay  that  it  is  proved 
that  it  is ;  and  I  propose  to  take  that  therefore-  as 
the  position.  If  it  were  another  100  or  200  yards 
to  the  east  and  south  there  would  be  no  question 
in  this  case,  and  it  would  be  within  three  miles  of 
what  ia  indubitably  the  mainland  of  Norway,  and 
I  am  by  no  means  certain  it  ought  not  to  be 
farther  in,  but  I  take  it  on  the  Crown's  evidence, 
and  I  take  it  on  the  position  marked  on  the  chart 
before  me. 

A  witness  whb  called  from  the  Norwegian 
Navy— Captain  Scott  Hansen— and  this  chart  was 
given  to  him;  and  he  was  asked,  taking  a  spot 
arrived  at  upon  the  Crown's  evidence  as  the  centre, 
to  say  where  the  three* mile  radius  would  come, 
and  he  has  described  a  circle  on  this  chart,  and 
that  bae  not  been  quarrelled  with  by  anybody.  It 
goes  inside  a  group  of  islands,  one  of  which  is 
called  Buholmen,  and  it  cute  two  pieces  of  land 
— I  do  not  call  them  islands,  for  reasons  which 
I  will  state  directly — Sneisholmen  and  Rug- 
holmen.  They  are  pieces  of  land,  one  of  700  or 
800  metres  in  length,  and  the  other  300  or  400 
metres  in  length.  At  high  tide  they  are  islands 
—that  is  to  say,  there  is  a  narrow  pasBago  of 
water  between  them  and  the  mainland.  At  low 
water  that  passage  is  dry,  and  there  is  nothing  to 
separate  them  from  the  mainland. 

The  question  is,  from  what  place  are  these  three 
miles  to  be  reckoned.  One  contention  on  the  part 
of  the  claimants  was  a  very  extreme  contention. 
I  do  not  decide  anything  ubout  it,  because  I  do 
not  think  that  it  is  necessary  in  this  case ;  I  only 
say  that  I  do  not  wish  to  be  taken  as  accepting  the 
contention  that  whenever  there  is  a  piece  of  rock, 
however  small,  however  uninhabited,  however 
uninhabitable,  that  muBt  also  be  taken  as  part  of 
the  territory,  and  the  three  miles  of  territorial 
waters  must  be  measured  from  that  rock,  so  that 
if  it  happens  to  be  2?  miles  out  there  will  be  really 
a  distance  of  5}  miles  from  what  is  ordinarily 
called  the  mainland.  All  I  say  is  that  I  give  no 
opinion  about  it  in  this  case,  because  it  is  not 
necessary;  but  I  do  not  wish  to  be  taken  as 
accepting  it  as  accurate. 

There  was  then  a  smaller  contention,  if  I  may 
use  that  expression,  that  at  any  rate  an  island 
such  as  the  one  I  have  mentioned,  Buholmen. 
which  is,  I  think,  300  metres  long,  is  large  enough 
to  be  part  of  the  mainland.  That,  again,  I  prefer 
to  leave  over  for  decision  when  it  is  necessary  to 
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decide  it.  But  I  cannot  see  my  way  to  saying 
that  two  pieces  of  land  which  are  not  disconnected 
from  the  mainland  at  low  water,  and  not  separated 
in  any  way,  are  not  part  of  the  mainland.  If  that 
is  so,  then,  taking  the  position  given  by  the  Crown, 
this  capture — part  of  the  operation  of  capture  at 
any  rate — took  plaos  within  three  miles  of  the 
Norwegian  coast  so  defined.  It  is  a  very  near 
thing,  indeed,  whether  it  was  within  the  three 
miles  of  what  is  indisputably  the  mainland,  with 
no  question  of  islands  or  channels  sometimes  dry. 
As  1  nave  said,  it  is  a  very  near  thing  indeed — a 
matter  of  about  100  to  200  yards. 

Accepting  the  Crown's  case  to  a  full  extent,  in 
my  opinion  part  of  the  operations  of  this  capture 
took  place  in  Norwegian  territorial  waters  and, 
therefore,  there  must  be  an  order  for  the  release 
of  tbe  ship  and  its  cargo. 

1  ought  to  say  that  there  are  two  things  that,  I 
think,  appear  quite  clearly  in  this  case.  One  is 
this,  that  it  is  very  difficult  indeed  to  jadge  on  a 
coast  like  Norway  where  the  three  miles  limit 
does  begin,  and  the  otber  is  that  it  seems  to  me 
quite  clear  that  these  British  naval  officers  had 
no  intention  of  violating  Norwegian  neutrality. 
In  my  opinion,  they  had  just  got  within  the 
territorial  waters ;  but  I  do  not  think  that  they 
had  any  intention  of  doing  it,  and  that  they 
meant  to  confine  their  operations  outside  of 
territorial  waters,  and  Only  did  not  do  so  by  Borne 
mistake. 

A  claim  ia  made  on  the  part  of  counsel  for 
the  Norwegian  Government  for  damages  and 
costs,  and  I  have  been  referred  to  certain  cases 
dealing  with  this  matter.  Upon  the  authorities 
it  appears  to  me  that  this  question  of  damages 
and  costs  is  one  which  is  entirely  in  the  discretion 
of  the  court,  and  where  a  capture  has  been  made 
through  misapprehension  or  mistake  this  discre- 
tion ought  not  to  be  exercised  in  favour  of  the 
claimant  of  the  vessel  which  has  been  seizsd. 
Under  the  circumstances  I  do  not  think  that  there 
are  any  grounds  for  awarding  damages  here. 
If  British  ships  had  been  eent  with  wrong  instruc- 
tions, according  to  international  law,  that  would 
be  another  matter ;  but  the  officer  here  did 
apparently  think  that  tbe  three  miles  limit  had 
to  be  taken  from  the  mainland  and  not  from  the 
islands.  I  do  not  know  what  was  the  impression 
formed  by  bim  as  to  Buholmen.  What  really 
happened,  I  think,  was  that  a  bond  fide  mistake 
was  made.  It  was  fully  intended  to  respect  the 
neutrality  of  Norwegian  waters,  but  Lieutenant 
Mack  unfortunately  miscalculated  as  ta  the 
distance.  That  being  so,  I  do  not  think  that 
there  is  sufficient  ground,  according  to  the  oases, 
for  ordering  either  damages  or  costs. 

Solicitor  for  the  Procnrator>General,  Treasury 
Solicitor. 

Solicitors  for  the  Norwegian  Government, 
WaUoriM  and  Co. 


Thk  Dussildoev. 
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THB  NOORDAM  AND 
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May  28,  29,  and  30, 1919. 
(Before  Lord  Stkndalb,  President) 
Thi  Noordam  and  other  Vessels,  (a) 

Court— Neutral  vessel* — Diversion  into  British 
ports — Letter  mail — Securities— ^Goods— Seizure — 
**  Correspon  lencs  "  —  Enemy  origin  —  Enemy 
property— Continuous  transit— Duration  of  same 
— Right  of  detention — Order  in  Council  of  the 
Uth  March  1915— Reprisal*  Order,  art.4— 
Eleventh  Hague  Convention,  art.  L. 
Bonds,  coupons,  and  other  securities  of  a  similar 
character  are  goods  within  the  meaning  and 
operation  of  the  Reprisals  Qrder  in  Council  of  the 
llth  March  1915,  and  the  seizure  of  them  under 
the  ReprisaU  Order  as  enemy  property  or  goods  of 
enemy  origin  is  not  invalid  even  if  they  art 
consigned  as  "  correspondence  "  by  reason  of  art.  1  of 
the  Eleventh  Hague  Convention.  Nothing  contained 
in  a  reprisals  order  is  invalid  provided  that  it 
does  not  impose  unreasonable  inconvenience  or 
loss  upon  a  neutral. 

Where  goods  are  purchased  bona  fide  by  a  neutral 
from  an  enemy,  whether  the  purchase  takes  place 
in  the  country  of  the  enemy  or  in  the  country  of 
the  neutral,  and  the  goods  are  sent  immediately 
from  the  country  of  that  neutral  purchaser  to 
another  neutral  country,  the  goods  are  neither 
enemy  property  nor  of  enemy  origin,  and  the 
doctrine  of  continuous  transit  has  no  application 
so  as  to  confer  upon  the  Crown  the  right  of  seizure 


These  were  cases  in  which  the  Crown  claimed  the 
right  to  detain  certain  bonds  and  other  securities 
which  had  been  seized  amongst  the  mails  carried 
by  neutral  vessels. 

Four  Dutch  Teasels,  the  Noordam,  the  Rotter- 
dam, the  Zaandijk,  and  the  Qelria,  whilst  on 
their  way  from  Holland  to  New  York,  were  met 
by  British  oroisera  and  were  diverted  to  British 
ports  in  accordance  with  the  provisions  of  art  4 
of  the  Reprisals  Order  in  Council  dated  the 
llth  March  1915,  which  is  in  the  following  terms  : 
44  Every  merchant  vessel  which  sailed  from  a  port 
other  than  a  German  port  after  the  let  March 
1915,  having  on  board  goods  whioh  are  of  enemy 
origin  or  are  enemy  property,  may  be  required  to 
discharge  such  goods  in  a  British  or  allied  port. 
Goods  so  discharged  in  a  British  port  shall  be 
placed  in  the  custody  of  the  marshal  of  the  Pri/.e 
Court,  and  if  not  requisitioned  for  the  use  of  His 
Majesty  shall  be  detained  or  sold  under  the 
direction  of  tbe  Prize  Court  The  proceeds  of 
goods  bo  sold  shall  be  paid  into  court  and 
dealt  with  in  such  manner  as  court  may  in 
the-  circumstances  deem  to  be  just"  The  four 
vessels  carried  mails,  and,  when  the  mail  bags 
were  examined,  a  quantity  of  bonds,  coupons,  and 
other  securities  were  found  and  seized.  The 
value  of  the  securities  seized  was  about  100,000/. 
None  of  the  bounties  were  German,  but  con- 
sisted of  Japanese  bonds,  American  railroad 
bonds,  and  coupons  relating  to  Japanese  loans 
and  other  securities. 

Various  claims  were  entered  by  a  number  of 
neutral  persons  and  neutral  firms  as  to  the 
greater  part  of  these  securities,  and,  as  it  was 
alleged  by  the  claimants  that  they  had  bought 
the  securities,  it  was  contended  that,  even  if  the 
goods,  they  were  neither  enemy 


(a)  Kvponad  by  J.  A.  Bhkvsn,  1 
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Sroperty  nor  of  enemy  origin,  and  consequently 
id  not  come  within  art.  4  of  the  Reprisals 
Order.  It  was  further  contended  that  as  the 
securities  were  contained  in  correspondence 
the  same  oould  not  be  seized  on  the  ground 
that  correspondence  was  inviolable  under  art  1 
of  the  Eleventh  Hague  Convention,  which  is  in 
the  following  terms :  "  The  postal  correspondence 
of  neutrals  or  belligerents,  whether  official  or 
private  in  character,  whioh  may  be  found  on 
board  a  neutral  or  enemy  ship  at  sea  is  inviolable. 
If  the  ship  is  detained,  the  oorreepondenoe  is 
forwarded  by  the  captor  with  tbe  least  possible 
delay.  The  provisions  of  the  preceding  para- 
graph do  not  apply  in  case  of  violation  of  blockade 
to  correspondence  destined  for,  or  proceeding 
from,  the  blockaded  port." 

The  particular  points  connected  with  each  of 
the  oases  of  the  securities  are  dealt  with  in  detail 
by  the  President  in  his  judgment 

The  Attorney.Qeneral  (Sir  Gordon  Hswart, 
K.C  ),  the  Solicitor-General  (Sir  E.  M.  Pollock, 
K.O.),  and  Geoffrey  Lawrence  tor  the  Procurator- 
General. 

Sir  Erie  Richards,  K.O.  and  Doroy  for 
Wiegmans  Bank  and  others. 

Theobald  Mathew  for  the  American  Express 
Company. 

Darby,  A.  W.  Grant,  and  Sir  Robert  Asks  for 


The  following  authorities  were  cited : 
The  Baltica,  Rosooe's  Knglish  Prise  Cases,  vol  2, 

628;  ll'Mooi  P.  C.  141  $ 
DaimUr  Company  v.  Continental  Tyre  and  Rvbbtr 
Company,  114  L.  T.  Bsp.  1049;  (1919)  2  A.  C. 

307; 

The  United  States,  13  Asp.  Mar.  Law  Cas.  568  j 

11C  L.  T.  Sep.  19  ;  (1910)  P.  30  ; 
The  Frederik  VIII.,  13  Asp.  Mar.  Law  Cas.  570  ; 

110  L.  T.  Bsp.  21  i  (191C)  P.  43 ; 
The  Leonora,  14  Asp.  Mar.  Law  Cas.  209;  118 

L.  T.  Rep.  362  ;  (1918)  P.  182  ; 
The  Bligstad,  13  Asp.  Mar.  Law  Cas.  310  ;  120  L.  T. 

Rep.  100  :  (1919)  A.  C.  279. 

The  President  (Lord  Sterndale).— The  C  rown 
in  these  cases  ja  asking  for  an  order  of  detention 
under  the  Retaliation  Order  with  regard  to  a 
number  of  securities  which  were  sei/.ed  from  the 
letter  mail,  I  think  all  of  them,  on  their  way  to 
New  York.  I  am  not  sure  that  one  or  two  were 
not  going  to  New  York.  The  grounds  upon  which 
the  Crown  has  asked  for  the  order  to  be  made 
is  that  these  securities  were  either  enemy  property 
or  had  an  enemy  origin,  and  that  therefore  they 
came  within  the  Reprisals  Order  of  the  llth 
March  1915.  The  article  of  the  Reprisals  Order 
whioh  is  here  in  question  states  that  every 
merchant  vessel  Bailing  from  a  port  other  than 
a  German  port  after  the  1st  March  1915,  having 
on  board  goods  which  are  of  enemy  origin  or  are 
enemy  property,  may  be  required  to  discharge 
such  goods  in  a  British  or  an  allied  port  Goods 
SO  discharged  are  to  be  placed  in  the  custody  of 
the  marshal  of  the  Prize  Court,  and  if  not  requisi- 
tioned for  the  use  of  His  Majesty's  Government 
are  to  be  detained  or  sold  by  the  marshal  of  the 
court  under  tbe  direction  of  the  Prize  Court 

The  question  that  arises  is  whether  these 
securities,  whioh  consist  of  bonds,  coupons,  and 
a  few  shares,  are  goods.  The  judgment  of  the 
late  Sir  Samuel  Evans  in  the   case  of  The 
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Frederik  v  III.  (ubi  tup.)  seems  to  me  to  decide 
that  they  are,  and  therefore  if  they  are  of  enemy 
origin  or  are  enemy  property  an  order  of  deten- 
tion onght  to  be  made  with  regard  to  them.  It 
seems  to  me  that  what  I  have  to  look  at  is  whether 
these  goods  at  the  time  they  were  seized  were  in 
course  of  transit  from  an  enemy  conn  try,  or 
whether  they  were  otherwise  enemy  property. 
One  of  the  first  points  argued  before  me  was  this, 
that  these  goods  were  still  in  transit  from 
Germany,  although  they  might  have  been 
delivered  to  somebody  in  Holland,  and  by  that 
somebody  in  Holland  sent  on  the  transit  upon 
which  they  were  seized— in  other  words,  that  the 
transit  was  one  transit  from  Germany,  as  was  held 
in  the  case  of  The  United  State*  (ubi  tup.). 

I  think  that  that  is  quite  correct  with 
regard  to  securities  sent  from  Germany  for  sale  in 
America  on  account  of  the  person  who  sent  them 
from  Germany.  I  also  think  that  it  does  not  matter 
that  on  the  way  they  had  been  put  into  the  hands 
of  intermediaries  who  were  acting  for  the  German 
persons  in  order  to  send  them  on  to  America. 
There  are  cases  of  that  kind  here,  and,  according 
to  the  decision  in  the  case  of  The  United  States 
{ubi  tup.),  where  a  person  in  Germany  has  sold 
goods  or  securities  to  persons  in  America,  and 
those  persons  have  paid  for  them  before  they 
started  on  their  transit  from  Germany  across 
Holland  and  the  Atlantic  to  America,  it  ia  all  made 
on  the  impulse,  if  I  may  call  it  so,  of  the  German 
seller.  It  ia  all  one  transaction,  and  it  does  not 
matter  that  part  of  it  is  by  land  in  Germany  or 
through  a  neutral  country  like  Holhind  That  is 
the  decision  in  the  case  of  The  Untied  State*  (ubi 
tup.),  and  it  goes  a  long  way,  and,  moreover,  I 
have  no  wish  to  question  it.  It  is  a  decision 
which  is  binding  upon  me,  and  if  the  facts  show 
that  the  present  case  comes  within  that  principle 
then,  of  course,  there  must  be  an  order  for 
detention. 

But  I  do  not  think  that  that  principle  applies  if 
there  is  a  sale  by  somebody  in  Germany  or  a  sale 
in  Holland  of  property  which  is  German,  and 
delivery  is  made  of  the  securities  themselves  to  the 
Dutoh  purchaser,  and  the  Dutch  purchaser  sends 
the  securities  or  goods  for  hi*  own  purposes  to 
America,  although  he  may  do  it  the  day  after  or 
upon  the  very  day  that  he  bought  them.  If  there 
is  a  really  bond  fide  sale  and  delivery  in  that  way, 
in  my  opinion  there  is  not  a  continuous  transit 
from  the  seller  in  Germany  to  the  buyer  in 
America.  A  sale  has  been  made  to  somebody  in 
Holland,  and  a  delivery  has  been  made  to  some- 
body in  Holland,  and  from  that  moment  the 
seller  has  no  control  over  the  goods  at  all.  I  do 
not  think  that  it  matters  that  the  seller  sold  to 
a  person  in  Holland  because  he  thought  that  the 
buyer  would  send  the  goods  on  to  America.  There 
is  no  continuity  in  the  transit.   When  the  goods 

?it  into  the  buyer's  hands  the  transit  is  over, 
his  is  laid  down  in  a  number  of  cases,  but  more 
particularly  in  the  case  of  The  Baltiea  (ubi  tup.). 
If  in  these  oases  the  claimants  satisfy  me  that 
they  bought  these  goods  from  people  in  Hamburg 
or  Amsterdam,  and  received  delivery,  then  I  shall 
make  no  order  for  detention,  because  I  do  not 
think  that  the  securities  are  enemy  property.  So 
far  as  enemy  property  is  concerned,  I  do  not 
think  that  they  are  enemy  property,  because  the 
doctrine  of  continuous  voyage  or  oontinuons 
would  not  apply  to 


It  is  necessary,  therefore,  for  me  to  enter  upon 
an  investigation  of  these  cases  to  see  whether  I 
believe  them  or  not  I  take  it  that  it  is  pretty 
clear  that  a  great  number  of  the  persons  engaged 
in  these  matters,  claimants  and  others  in  Holland 
and  America,  were  German,  and  if  not  really 
German  they  were  either  of  German  origin  or 
naturalised  Germans,  or  had  German  influence. 
There  were  a  great  number  of  neutral*,  whether 
they  were  naturalised  or  born  neutrals,  who 
sympathised  with  Germany,  and  did  everything 
they  could  to  help  Germany,  and  a  good  number 


of  the  claimants  in  these  cases  are  people  in 
category.  They  have  done  so  because  they  were 
Germans  by  birth  or  blood,  and  because  they 
sympathised  with  their  own  country.  They  might 
have  done  it  because,  although  it  is  difficult  for  us 
to  believe,  they  thought  Germany  was  in  the 
right,  or  they  might  have  done  it  becanse  they 
thought  Germany  was  going  to  win ;  but  a  great 
number  did  sympathise  with  Germany.  I  have 
to  take  that  into  consideration,  but  I  certainly 
cannot  accept  the  position  that  underlies  some 
of  the  arguments,  that  anybody  who  is  working  in 
the  interest  of  Germany  comes  neoeesarily  under 
the  doctrine,  however  permissible  it  may  be  to 
inquire  into  his  tendencies  and  character. 

Now,  in  some  of  these  oases  the  evidence  is  very 
strong  that  the  persons  concerned  bought  these 
securities  for  their  own  use  and  sent  them  to 
America  for  their  own  purposes,  and  unless  there 
ia  something  which  ought  to  lead  me  to  suspect 
that  evidence  I  do  not  see  why  I  should  not 
accept  it 

The  first  thing  put  before  me  is  this— that 
these  goods  bear  the  German  stamp  and  some  of 
them  were  registered  in  the  name  of  German 
owners.  The  German  stamp  means  this,  that  the 
bonds  had  been  dealt  with  in  Germany.  It  is 
said  that  these  bonds  cannot  be  dealt  with— they 
are  not  negotiable  in  Germany— unless  they  bear 
the  German  revenue  stamp.  That  does  not  show 
anything  more  than  that  they  had  been  at  some 
time  dealt  with  inf  Germany.  Therefore  there  ia 
some  evidence  that  they  are  German  owned.  Then 
there  is  the  point  raised  before  me  that  not  only 
do  these  bonds  bear  the  German  stamp,  but  that 
they  do  not  bear  the  Dutoh  stamp.  That  point  was 
raised  at  quite  a  late  stage,  and  it  was  not  part 
of  the  basis  upon  which  the  case  was  opened  to 
me  at  all.  It  was  not  mentioned.  I  cannot  find 
a  trace  of  it  in  any  of  the  doouments  put  before 
me.  The  Attorney- General  did  not  mention  it 
but  in  consequence  of  my  putting  a  question  as  to 
what  was  the  meaning  of  the  stamp  upon  the 
securities,  some  evideaoe  was  given  that'  if  these 
were  dealt  with  upon  the  Dutch  Stock  Exchange 
they  would  have  to  bear  a  Dutch  revenue  stamp. 
Of  course  that  only  affects  the  cases  where  the 
claimants  say  that  they  bought  on  the  Dutoh 
Stock  Exchange,  and  not  those  cases  where  they 
say  that  they  bought  in  Germany,  because  without 
evidence  of  a  much  stronger  character  than  that 
which  has  been  adduoed,  I  cannot  accept  the  pro- 
position that  if  a  man  in  Holland  buys  securities 
in  Germany  and  has  them  sent  to  him  in  Holland, 
and  then  sends  them  to  America,  that  is  a  trans- 
action in  Holland  which  would  require  a  rtamp 
to  be  put  on  as  a  transaction  taking  place  there. 
The  transaction  does  not  take  place  there.  It 
may  be  that  I  am  wrong,  but  the  evidence  does 
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under  these  circumstances.  The  witness  who 
was  called  upon  this  point,  a  gentleman  well 
•killed  in  the  foreign  market,  bat  speaking 
rather  by  analogy  from  what  happens  on  oar  own 
Stook  Exchange,  and  without  any  experience  of 
such  a  ease  as  that  where  the  purchase  was  made 
in  Germany  and  the  payment  remitted  from 
Holland,  and  the  securities  then  sent  to  Holland, 
said,  "I  think  no  Datoh  stamp  would  be 
required." 

Now,  as  to  the  purchase  upon  the  Dutch  Stock 
Exchange,  this  point  comes  to  nothing,  unless  it 
shows  that  the  transactions  which  these  people 
say  took  place  could  not  have  taken  place, 
and  that  therefore  their  story  must  be  incorrect., 
and  the  documents  they  produce  fictitious.  If 
that  is  not  so,  it  means  that  they  might,  if  they 
had  been  genuine  transactions,  have  had  the 
Dutch  stamp  put  upon  the  securities.  If  the 
stamp  had  been  affixed  they  would  have  had  a 
better  value  in  the  market,  because  it  would  have 
appeared  that  they  were  not  coming  direct  from 
Germany.  But  the  last  piece  of  information 
before  me  was  this,  that  a  transaction  of  that 
kind  oould  not  have  taken  place.  The  stamp 
could  not  have  been  put  upon  the  securities  upon 
a  transaction  of  that  kind,  because  such  a  trans- 
action could  not  have  taken  place  unless  the 
security  bore  a  Dutch  stamp  of  a  date  earlier  than 
Jan.  1915.  If  there  was  evidence  to  show  that 
there  oould  be  no  dealings  upon  the  Dutch  Stock 
Exchange  without  a  Dutch  stamp,  then  it  would 
go  a  long  way  to  show  that  this  was  incorrect ; 
but  I  have  no  evidence  that  that  requirement,  if 
it  was  a  requirement,  was  not  frequently  disre- 
garded, as  some  other  requirements  are.  I  have  no 
evidence  before  me  of  wuat  the  Dutch  stamp  law 
of  revenue  is  as  to  this  matter,  and  I  do  not  think 
that  the  gentleman  who  gave  evidence  had  had 
experience  of  that  kind  of  thing  arising.  There- 
fore the  evidence  does  not  satisfy  me  that  these 
transactions — tbese  purchases  and  sales — could 
not  have  taken  place  ;  and  if  it  does  not  satisfy 
me  as  to  that  it  is  of  no  value  et  all. 

I  was  asked  to  grant  an  adjournment  so  that  the 
Grown  might  give  further  evidence  on  this  point. 
I  was  at  first  inclined  to  do  so,  because  I  like  to 
have  the  full  materials  ;  bat  it  was  opposed  by  the 
claimants,  and  I  do  not  think  that  I  ought 
to  do  it.  It  is  a  new  point,  that  does  not 
arise  upon  any  of  the  documents,  or  upon  the 
n-a«e  as  opened  to  me.  and  I  think  that  the 
Grown  came  here  to  fight  this  case  on  dif- 
ferent points,  and  not  on  that  point,  and  it 
they  fail  upon  the  original  case,  I  do  not  think 
that*  ought,  in  face  of  opposition  from  the  other 
side,  to  grant  an  adjournment  for  the  purpose  of 
making  what  is  in  effect  a  new  case.  I  do  not 
think  it  right  to  do  so,  and  therefore  I  shall  pat 
that  question  of  the  absence  of  the  Dutch  stamp 
on  one  side,  ezoept  in  so  far  as  it  may  have  some 
bearing  upon  the  question  as  to  whether  these 
wer-i  enemy  securities  or  not. 

Now,  that  is  the  way  in  whioh  I  have  to  deal 
with  these  cases,  and  1  will  now  go  through  each 
of  them  separately. 

The  first  is  that  of  a  claim  by  Wiegman's 
Bank,  Amstordam,  to 963J.  10s..  Japanese  coupons 
sent  to  the  Irving  National  Bank,  New  York. 
There  is  an  affidavit  by  Wiegman,  and  he  is  a 
gentleman  whose  bank  is  Baid  to  havel  been  well 
aTocted  to  Germany.   I  will  assume  that  that  ia 


the  case.  He  says  that  the  bank  bought  the 
coupons  between  the  3rd  and  the  7th  Jan.  1916, 
and  be  exhibits  what  is  called  a  bordereau, 
which  was  forwarded  to  the  Irving  National 
Bank.  Then  in  a  subsequent  affidavit  he  gives 
the  addresses  of  the  persons  from  whom  he  got  the 
coupons,  and  the  days  on  whioh  he.bought  them. 
Most  of  them  were  bought  in  Germany,  and  four 
were  bought  in  Holland,  and  he  exhibits  docu- 
ments which  show  payments  for  the  securities. 
He  swears  that  they  were  delivered  to  him,  and 
that  he  then  sent  them  on  to  New  York. 

I  do  not  know  any  reason  to  doubt  what  he  says. 
I  can  see  no  ground  for  saying  that  the  whole  state- 
ment is  untrue,  and  that  all  those  documents  are 
fabricated,  and  if  the  securities  were  bought 
honestly,  and  if  he  was  acting  as  a  purchaser 
in  his  own  interest  in  sending  them  from  Holland 
to  America,  in  my  opinion  they  are  not  enemy 
property,  and  the  doctrine  of  The  United  8kUe$ 
(ub%  tup.)  does  not  apply,  because  there  was  not  a 
oontinuous  transit,  and  they  were  not  in  transit 
at  the  time  from  the  enemy.  No  order  of  enemy 
property,  therefore,  ought  to  be  made  in  respect 
of  this  first  item. 

The  next  case  is  a  different  kind  of  transaction, 
and  it  is  a  olaim  by  the  American  Express  Com- 
pany of  New  York,  the  claim  having  reference  to 
Japanese  and  American  railway  bonds  and  notes 
of  the  value  of  3077J.  The  case  here  is  that  the 
American  Express  Company  in  Berlin,  a  German- 
registered  company,  bought  the«e  securities  and 
sent  them  to  the  American  Express  Company  in 
New  York.  The  American  Express  Company  of 
Berlin  must  be  considered  as  an  enemy  com- 
pany, and  as  the  property  was  in  them  when  it 
started  it  continued  in  tbem  until  it  reached 
New  York  and  got  to  the  hands  of  somebody 
else.  Mr.  Mathew,  who  appeared  for  the  American 
Express  Company,  argued  thus  :  It  is  true  that 
this  is  technically  a  German -registered  company, 
but  it  is  entirely  American.  That  is  to  say, 
99  per  cent,  of  its  shareholders  are  American, 
and  1  per  cent.  British,  and,  according  to  the  case 
of  Daimler  Company  v.  Continental  Tyre  and 
Rubber  Company  (ubi  *up.  >,  the  court  should  go 
behind  the  legal  entity  of  the  company  and  sae 
who  are  the  persons  interested  in  it,  and  who  ere 
the  real  controlling  persons.  How  that  is  to  be 
found  out,  and  whether  it  is  a  bare  majority  or  a 
two-thirds  majority,  or  whatever  it  may  be,  was 
not  specified,  bat  it  is  not  necessary  to  go  into  it 
because  the  judgment  of  Lord  Parker  expressly 
excepted  from  the  operation  of  that  principle  the 
question  of  property.  As  this  is  a  question  of 
property  it  is  obvious  that  that  does  not  apply  to 
thiB  case  at  all. 

But  what  Beems  to  me  to  be  very  clear  upon  the 
facts  is  that  the  securities  were  never  the  pro* 
perty'of  the  Berlin  Company  at  slL  They  were 
bought  by  the  company  for  the  American  Com- 
pany, and  the  latter  were  debited  by  the  Berlin 
Company  with  the  price  of  the  securities.  If  the 
Berlin  Company  had  bought  the  securities  for 
themselves,  and  bad  sent  them  to  be  sold  fur 
them,  it  would  be  a  different  matter.  But  they 
were  bought  on  aooount  of  the  American  Com- 
pany, and  delivered  as  they  were  to  the  agents  of 
the  American  Company  in  Holland,  and  by  them 
sent  to  America.  There  was  again  no  oontinuous 
transit.  They  were  delivered  to  the  agent  of  the 
purchaser  in  Berlin  and  sent  to  Holland,  and 
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received  there  by  another  agent  o£  the  purchaser, 
and  by  him  aent  to  the  purohaaor  in  New  York,  and 
it  does  not  aeem  to  me  that  that  oaae  either  comes 
within  the  principle  that  I  am  aaked  to  apply. 

The  next  case  ia  that  of  Kalker  and  Polack, 
who  aent  aome  Japanese  bonds  to  Zimmerman 
and  Forshay,  of  New  York.  All  the  bonds  bear 
the  German  duty  stamp,  and  aome  of  them  were 
of  German  issue.  That  ia  to  say,  they  were 
Japanese  bonds  issued  upon  the  German  Bourse. 
The  affidavit  in  regard  to  the  oaae  ia  that  the 
claimants  bought  of  the  Deutsche  Bank  Japanese 
44  per  cent.  loan.  They  bought  also  of  the 
National  Bank  aome  other  Japanese  securities, 
and  from  Hardy  and  Go.,  of  Berlin,  some  others. 
Messrs.  Kalker  and  Polack  are  also  no  doubt 
persons  with  German  sympathies,  but  here  again 
I  do  not  see  anything  to  induce  me  to  say  that 
the  whole  account  of  the  transaction  is  untrue, 
and  that  the  whole  of  the  documents  exhibited 
are  false.  It  may  be  that  they  are,  and  that 
I  ought  to  suspect  them;  bat,  after  all,  even 
if  I  did,  suspicion  ia  not  enough.  One  must  have 
something  before  one  to  disbelieve  a  person  who 
is  speaking  about  a  transaction  whioh  I  have 
nothing  to  showjme  was  in  any  way  an  out-of-the- 
way  or  an  extraordinary  transaction,  or  one  not 
in  the  ordinary  way  of  business.  These  securities 
were  being  dealt  with,  and  persons  were  baying 
them  and  reselling  them  in  America,  and  there 
w»8  nothing  exceptional  in  the  tranaaotion.  They 
were  delivered  to  Kalker  and  Polack  and  Bent  on 
by  them  after  delivery  by  them  as  purchasers, 
and  I  think  their  case  is  made  out  with  regard  to 
thorn. 

I  pass  over  the  next  three  cases,  because  there 
is  no  appearance,  and  I  then  come  to  the  case  of 
Louis  Korijn  and  Co.,  who  sent  to  New  York  one 
Northern  Pacific  4  per  cent.  bond.  That 
bore  the  German  stamp,  and,  therefore, 
there  is  some  prim  A  facie  evidence  of  its  coming 
from  Germany.  It  waa  bought  through  a  stock- 
broker of  Amsterdam.  The  exhibits  show  evidence 
from  the  broker  confirming  the  transaction,  and 
also  a  receipt  showing  that  the  money  waa  paid. 
I  see  no  reason  to  disbelieve  that  Sir.  Korijn 
received  that  bond,  or  to  doabt  the  transaction. 
Mr.  Korijn  is  concerned  with  another  transaction 
later  on,  whioh  is  on  a  different  footing  altogether, 
but  as  to  this  case  of  the  bond  I  see  no  reason  for 
thinking  that  there  should  be  an  order  of  deten- 
tion. 

The  next  claim  is  that  of  Mr.  Hamburger  to 
some  coupons  sent  byWiegman  to  Hamburger  and 
Sons.  The  affidavit  in  this  case  is  that  of  Mr. 
S.  D.  Hamburger,  who  is  domiciled  at  Hamburg, 
and  ho  says  that  he  forwarded  the  coupons  to 
Wiegman's  Bank  at  Amsterdam,  and  that  the 
bank  sent  them  to  Hamburger  and  Sons.  Mr. 
Hamburger  does  not  pretend  that  he  ever  sold  the 
coupons  to  anybody,  bnt  sent  them  through 
Wiegman's  Bank  to  New  York.  Clearly,  that 
comes  within  the  oase  of  Th*  Untied  States  {ubi 
$up.).  They  were  enemy  property,  and  there  was 
a  continuous  transit,  and,  therefore,  there  muBt  be 
an  order  of  detention. 

The  next  oase  which  I  have  to  deal  with  is 
another  transaction  by  Mr.  Louis  Korijn,  and  this 
concerns  a  number  of  Japanese  bonds  sent  to  be 
sold  in  America.  He  says  as  to  these  that  he 
bought  them  from  the  Deutsche  Bank.  The 
claimant  says  that  he  bought  some  from  the 
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Deutsche  Bank  and  some  from  another  source, 
and  that  they  were  all  delivered  to  him,  and  that 
he  bought  them  out  and  out.  In  consequence  of 
some  documents  to  whioh  I  shall  have  to  refer 
later,  I  have  considerable  doubt  about  the  relation- 
ship existing  between  him  and  the  Deutsche 
Bank,  but  I  have  nothing  referring  to  these  trans- 
actions ]at  all.  I  have  nothing  to  contradict  his 
statement,  and  though  for  reasons  which  I  will 
explain  when  I  oome  to  his  later  consignments,  I 
have  some  considerable  doubt  about  it,  I  think  I 
ouRht  to  accept  that  story  also. 

The  next  two  caaas  are  consignments  by  Kalker 
and  Polack  to  Zimmerman  and  Forshay,  200 
Baltimore  and  Ohio  shares,  value  4000/.,  and 
4O0W.  Japanese  bonds.  With  regard  to  these, 
an  affidavit  was  filed  by  Mr.  Soully,  of 
Zimmerman  and  Forshay,  that  be  bought 
some  of  these  securities  from  the  Deutsche 
Bonk.  As  to  the  Baltimore  and  Ohio  shares, 
Mr.  Kalker  says  that  he  bought  them  on  the 
29th  Dec.  1915.  from  stockbrokers  in  Amsterdam 
and  he  also  bought  some  other  shares  from  a  firm 
in  Frankfurt.  These  two  consignments  were 
sent  to  Zimmerman  and  Forshay  for  sale.  There, 
again,  I  cannot  see  any  reason  for  not  accepting 
that  story.  Then  we  come  to  mora  consignments 
of  Kalker  and  Polack  to  Zimmerman  and  Forshay 
—two  lots  of  bonds  each  of  the  value  of  4000L 
The  account  of  that  is  the  same— that  they  were 
bought  by  Kalker  and  Polack,  and  were  in  their 
posBeBeton,  and  were  sent  to  Zimmerman  and 
Forshay  for  sale,  and  I  boo  no  reason  to  doubt 
these  transactions  any  more  than  the  others  with 
which  I  have  been  dealing,  in  which  Kalker  and 
Forshay  were  oonoerned. 

I  oome  next  to  transactions  in  Northern  Pacific 
Railway  bonds  and  Japanese  coupons  of  nearly 
10001.,  sent  by  Wiegman's  Bank,  Amsterdam,  to 
the  Irving  National  Bank,  New  York.  With 
regard  to  these  the  evidence  is  that  they  were 
bought,  the  greater  number  of  them  at  least,  in 
Germany,  and  some  of  them  in  Amsterdam  or 
some  other  neutral  country,  and  that  they  were 
paid  for  and  delivered  to  the  claimant*  before 
they  were  shipped  to  America.  That  is  a  matter 
as  to  which  I  see  no  reason  to  doabt  what  is  pat 
forward. 

The  next  consignment  is  one  of  Chinese  Rail- 
way coupons  from  Gillissen  and  Co..  Amsterdam, 
to  Redmond  and  Co.,  New  York.  With  regard  to 
that  I  was  told  that  the  affidavits  were  in  the 
post,  and  I  said  that  I  would  not  give  judgment 
until  I  had  seen  these.  Therefore  I  give  no 
judgment  as  to  that  case. 

At  present  with  regard  to  the  consignment  by 
the  American  Express  Company,  of  Rotterdam, 
to  a  Mr.  J.  F.  Fargo,  New  York,  of  bonds  and 
coupons  of  the  value  of  14602.,  it  is  now  admitted 
by  the  American  Express  Company  that  these 
were  sent  on  behalf  of  a  gentleman  who  is 
resident  in  an  enemy  oountry,  and  is  for  the 
purpose  of  this  court  an  enemy.  Therefore 
there  will  be  an  order  that  these  bonds  be 
detained. 

Coming  next  to  consignments  by  Messrs. 
Wiegman,  who  are  the  people  who  have  the 
largest  number  of  consignments  in  these  oases, 
they  are  on  the  same  footing  as  the  others  of 
Messrs.  Wiegman  with  which  I  have  dealt  The 
evidence  by  them  satisfies  me  that  these  were  real 
purchases  by  Messrs.  Wiegman.   Some  of  tbese 


MARITIME  LAW  CASES. 
Tub  Noordam  and  othbk  Vbmils. 


Digitized  by  Google 


MARITIME  LAW  CASES. 


185 


Prize  Ct.] 


Thb  Nookdam  and  othkk  Vksshls. 


[Puiza  Ot. 


consignments  were  for  Japan,  and  I  am  satisfied 
of  their  real  destination,  and  therefore  they  are 
in  the  same  position  as  the  other  transactions  of 
Wieg  man's. 

Then  there  is  another  transaction  of  Kalker  and 
Polack,  but  as  to  that  there  is  no  claim. 

I  oome  to  the  last  shipment  oh  the  Rotterdam, 
Louis  Korijn  and  Go.  to  Hirsoh  LUlenthal  and 
Co.,  New  York,  of  a  certain  number  of 
Pennsylvania  Railroad  shares  and  debenture 
bonds.  This  is  a  matter  which  is  on  a  different 
footing  from  any  of  those  with  which  I  have 
already  dealt,  and  it  is  a  matter  whioh  has  made 
me  bare  some  doubt  about  the  other  transactions 
of  Mr.  Korijn,  because  theBe  are  shares  which  were 
bought  from  the  Deutsche  Bank,  The  deben- 
ture bonds  ware  not  bought  from  the  Deutsche 
Bank,  bat  from  stockbroker*  in  Amsterdam. 
The  reason  that  these  transactions  have  cau&ed 
me  some  doubt  is  that  upon  the  face  of  them  they 
look  just  the  same  as  any  other  transaction ;  but 
with  regard  to  the  Pennsylvania  shares,  and, 
indeed,  with  regard  to  the  Japanese  bonds  also, 
I  find  that  they  were  dealt  in  by  a  gentleman  in 
Berlin  who,  I  am  told,  is  the  broker  for  the 
Deutsche  Bank  and  that  Hirsch  LUlenthal  and  Co. 
were  to  sell  these  securities  for  Mr.  Korijn,  and 
for  his  account.  Mr.  Korijn  says  the  Deutsche 
Bank  delivered  them  to  him  and  the  Deutsche 
Bank  had  nothing  more  to  do  with  them,  but  I  find 
that  the  persons  to  whom  they  were  consigned 
sending  a  wireless :  "  British  seize  40  Pennsyl- 
vania 6500  Japan."  Up  to  that  it  does  not  tell  them  • 
very  much,  bnt  it  goes  on :  M  Are  yon  replacing?  " 
I  do  not  know  how  that  is  to  be  reconciled  with 
the  account  that  Mr.  Korijn  gives  that  the 
Deutsche  Bank  had  nothing  whatever  to  do  with 
the  mstter.  On  the  strength  of  that  cable  I  do 
not  feel  justified  in  accepting  Mr.  Korijn's 
account  with  regard  to  these  bonds.  There  is  no 
explanation  given ;  there  may  be  an  explanation 
quite  consistent  with  the  story  that  be  has  told, 
bnt  none  is  given,  and  the  harden  being  on  him 
to  satisfy  me  that  these  cecurities  against  wbioh 
there  is  &prim&  facie  case  are  not  enemy  property, 
be  does  not  do  it,  and  with  regard  to  these  con- 
signments there  mast  be  an  order. 

With  regard  to  one  bond  of  the  Northern  Pacific, 
tbe  Deutsche  Bank  has  nothing  whatever  to  do 
with  that,  and  I  see  no  reason  why  the  claimant 
shoold  not  have  it,  and  with  regard  to  another 
bond,  though  I  have  grave  suspicions,  I  will  give 
him  the  benefit  of  tbe  doubt. 

The  next  one  that  I  have  to  deal  with  is  the 
consignment  of  80OJ.  bonds  bv  Wieg  man's  to 
Sutro  Brothers  and  Co.,  New  York.  They  say 
they  bought  them,  snd  I  accept  their  account. 

The  next  is  a  rather  peculiar  esse.  It  is  a 
claim  by  J.  P.  Sabee  to  some  bonds  sent  by  the 
Amsterdamsche  Bank,  Amsterdam,  to  himself. 
Tbe  claim  is  not  by  Sabee  himself,  but  by  an 
ivfieignee  who  pats  forward  his  claim  by  reason  of 
the  assignment  from  Sabee.  These  securities 
apparently  went  forward  with  a  letter  from  the 
Amsterdam  bank  to  Sabee,  which  says  that  the 
bank  at  Amsterdam  is  forwarding  for  the  account 
of  the  Adriatische  Br.uk  some  bonds,  the  numbers 
of  whioh  are  tbe  numbers  of  the  bonds  we  are 
here  concerned  with ;  and  some  ooupons,  whioh 
are  identified  with  these  ooupons.  These  are 
claimed  by  the  assignee  of  Sabee,  who  puts  in  an 
assignment  dated  the  8th  Oct.  1918  and  is  an 


aa&igment  in  consideration  of  one  dollar  and  other 
valuable  considerations.  It  is  a  nominal  con- 
sideration. He  says  the  goods  were  tbe  property 
of  Sabee,  who,  in  an  affidavit,  tolls  an  extraordinary 
story,  and  the  evidence  is  inconsistent  with  tbe 
documents,  and  there  must  be  an  order  as  to  these 
securities. 

The  next  claim  is  by  a  Rotterdam  bank  to  some 
shares  sent  to  Hallgarten  and  Co.,  New  York. 
Tbe  evidence  of  the  bank  manager  is  that  tbe 
shares  were  sent  to  the  bank  by  an  officer  in 
Leipzig,  who  asked  them  to  give  their  assistance 
in  forwarding  these  shares  to  America.  Tbey 
were  forwarded  to  America  for  the  purpose  of 
sale  on  account  of  the  owner  of  the  shares,  who 
was  a  German  subject,  or,  at  any  rate,  an  alien 
enemy.  Tbe  bank  say  that  if  a  banker  receives 
securities  for  sale  on  behalf  of  a  client  the  securi- 
ties become  tbe  property  of  the  bank,  and  he  is 
not  bound  to  sell  these  securities ;  he  may  sell 
any  other  of  the  same  description,  and  it  is  the 
bank's  practice  to  do  so,  and  no  harm  is  done  to 
anybody.  All  I  say  is  that  if  that  is  Dutoh  law, 
that  securities  consigned  to  a  banker  for  sale  on 
behalf  of  a  olient  become  tbe  property  of  the 
bank,  it  is  not  English  law.  They  do  not  become 
the  property  of  the  bank ;  they  continue  the 
property  of  tbe  oustomer,  and,  therefore,  in  my 
opinion,  in  this  case  the  securities  are  the 
property  of  the  alien  enemy,  and  there  must  be 
an  order  as  to  them. 

The  next  esse  has  reference  to  some  ooupons 
sent  by  the  Amsterdamsche  Bank  to  the  Banco 
Allemande,  Santiago,  %  branch  of  a  Berlin  bank. 
The  evidence  by  the  Amsterdam  bank  is  abso- 
lutely vague,  and  I  cannot  say  that  their  case  is 
proved.  If  I  am  doing  an  injustice  to  the 
Amsterdam  bank  I  am  sorry  for  it,  but  if  they 
want  to  Drove  their  case  they  shoold  pat  in  a 
claim,  and  if  they  wish  to  deal  with  the  property 
in  certain  securities  they  should  deal  with  them, 
and  show  what  the  property  is. 

Then  there  is  a  claim  by  Wiegman's  Bank  to 
a  bond  and  some  coupons  sent  by  them  to  the 
Banco  de  Chile,  Santiago,  and  their  account  is  the 
same  as  they  gave  in  other  cases.  They  say  they 
bought  and  paid  for  the  securities.  I  have 
accepted  their  account  in  tbe  other  oases,  and  I 
see  no  reason  why  I  should  not  accept  it  in 
this. 

Then  there  are  numbers  of  oases  in  wbioh  no 
claim  has  been  made.  It  is  quite  unnecessary  to 
go  through  the  report  in  each  of  them.  The 
report  shows  that  there  is  a  prima  facie  case  of 
enemy  property.  When  there  is  a  prima  facie 
case  of  enemy  property  whioh  has  been  left 
uncontradicted  for  three  years,  and  when  there  is 
nothing  before  me  in  any  way  to  displace  that 
case,  it  is  not  dif  placed,  and,  therefore,  in  those 
cases  there  mast  be  an  order  for  detention.  I 
ought  to  have  Baid,  in  dealing  with  the  absence 
of  the  Dutch  stamp,  that  that  only  applies,  in 
any  case,  to  dealings  on  the  Dutoh  Stock 
Exchange  in  bonds,  and  does  not  apply  to  ooupons. 
There  would  not  be  a  stamp  for  ooupone,  so  that 
the  effect  of  that  point  would  be  confined  to  a 
very  Bmall  matter  indeed. 

I  have  only  dealt  with  the  cases,  so  far,  upon 
the  basis  of  enemy  property  ;  but  I  have  also  to 
deal  with  the  question  of  enemy  origin.  If  they 
are  of  enemy  origin,  they  are  liable  to  be  detained 
as  much  as  if  they  were  enemy  property.   I  hare, 
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however,  no  intention  of  deoiding  the  question  of 
enemy  origin.  There  is  a  good  deal  to  be  said  for 
the  Tww  taken  by  the  late  President  that  enemy 
origin  and  enemy  destination  are  terms  that  go 
together  in  the  Reprisals  Order,  and,  that  if 
enemy  destination  meant  goods  going  into  enemy 
country,  so  enemy  origin  means  goods  coming 
out  of  an  enemy  country.  But  I  am  not  going 
to  decide  that  that  is  the  neaeesary  meaning  at 
all. 

There  is  another  argument  which  his  been 
addressed  to  me  by  Sir  Erie  Riohards,  which 
depends  not  only  upon  the  meaning  of  the  word 
"oririn"  in  this  Reprisals  Order,  bat  the  word 
"originating"  in  the  subsequent  order— namely, 
that  it  means  something  that  originates  in  a 
country.  That  is  to  say,  that  anything  coming 
out  of  is  not  necessarily  of  origin  in  that  country. 
That  again  I  have  no  intention  of  deciding,  but 
the  matter  was  one  discussed  in  the  cass  of 
The  Leonora  {ubi  tup.)  before  the  Privy  Council, 
a  decision  in  which  has  not  yet  been  given.  [See 
now  The  Leonora,  14  Asp.  Mar.  Law  Cat.  zOd ; 
121  L.  T.  Rep.  527;  (1919)  A.  0. 97A]  I  do  not 
think  that  it  is  necessary  to  give  a  definition  of 
these  words ;  bat  whatever  definition  is  given  to 
it,  it  does  not  apply  to  these  goods  where  there 
has  been  a  bond  fide  sale  and  delivery  before 
shipment.  If  1  am  right  in  the  view  whioh  I  take, 
they  do  not  come  in  transit  from  an  enemy 
country  at  all.  The  transit  from  the  enemy 
country  ends  when  the  goods  are  delivered  to 
persons  in  a  neutral  country,  and  if  that  is  so, 
then  they  do  not  oome  from  an  enemy  country 
for  shipment,  but  from  a  neutral  country. 

These  bonds,  which  are  none  of  them  German 
bonds,  but  Japanese  bonds,  American  railroad 
bonds  and  coupons,  are  not  things  which  had 
their  origin  in  the  other  sense  with  the  enemy 
at  all.  They  are  foreign  securities  dealt  with  in 
Germany,  and,  therefore,  whatever  meaning  is 
applied  to  these  two  words,  origin  and  originating, 
it  seems  to  me  that  they  are  not  of  enemy  origin. 
There  may  be  other  meanings ;  but  I  cannot  think 
of  any  meaning  of  enemy  origin  which  would 
include  them  if  I  am  right  that  the  transit  ended 
when  they  arrived  in  a  neutral  country. 

I  think  that  it  is  necessary  to  allude  to  one 
other  argument  that  has  been  pat  forward,  and 
if  it  is  sound,  then  the  Reprisals  Order  is  bad. 
That  is  the  argument  as  to  the  Hague  Conven- 
tion. It  was  aaid  that  by  reason  of  the  Hague 
Postal  Convention  No.  11,  art.  1,  correspondence, 
which  it  is  aaid  includes  these  bonds,  securities 
and  coupons  cannot  be  seized.  The  article  pro- 
vides that  postal  correspondence  of  neutrals  or 
belligerent*,  whether  official  or  private  in  cha- 
racter, is  inviolable. 

I  am  not  at  all  oonvinced,  to  begin  with, 
that  these  bonds  and  securities  are  correspond- 
ence. In  some  cases  I  believe  that  these  securities 
were  inclosed  in  an  envelope  with  a  letter.  In  some 
cases  the  evidence  shows  that  they  were  made  up 
into  parcels,  and,  when,  made  up  into  parcels  in 
that  way,  if  they  had  been  sent  by  parcels  post 
they  would  be  outaide  the  convention.  But  it 
is  argued  that  because  people  are  prepared  to 
Bp  end  money  by  sending  them  at  postal  rates, 
they  become  inviolable.  1  cannot  think  that  that 
is  the  case.  I  cannot  think  that  it  depends  on 
whether  they  go  by  letter  mail  or  parcel  mail.  I 
referred  to  some  instances  that  had  happened 
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during  the  war,  when  such  things  as  rubber, 
coffee,  and  other  articles  were  sent  by  letter  mail. 
The  answer  to  that  was :  "  Oh,  bat  you  don't 
generally  find  them  sent  by  letter  post,  and 
correspondence  must  mean  correspondence 
ordinarily  sent  by  letter  post." 

I  am  not  satisfied  that  that  is  right.  I 
do  not  know  bow  the  convention  could  be 
worked  if  it  was.  I  think  that  it  would  be 
impossible,  and  I  am  not  satisfied  that  thia 
matter  is  within  the  convention  at  all.  Bat  if 
it  is,  it  seems  to  me  to  follow  that  a  con- 
vention of  this  kind  cannot  deprive  a  belligerent 
of  his  right  of  reprisal  against  another  bellige- 
rent which  has  broken  every  possible  canon  of 
international  law,  because  it  is  said  that  yon 
are  not  justified  by  the  convention  just  as 
you  are  not  justified  by  the  ordinary  canons  of 
international  law.  It  was  said  that  if  you  did  so 
it  would  bean  unreasonable  hardship  on  neutrals  ; 
but  in  my  opinion  there  is  no  case  of  this  being 
an  unreasonable  hardship  on  neutrals,  and  T  do 
not  think  that  there  is  anything  in  the  Hague 
Convention  to  make  the  Reprisals  Order  invalid, 
or  that  there  is  anything  in  that  point,  and  my 
judgment  on  it  must  be  in  favour  of  the  Crown. 

Solicitor  for  the  Procurator-General,  Treasury 
Solicitor. 

Solicitors  for  the  claimants,  Walton*  and  Co.  „• 
Travert  Smith,  Braithwaite,  and  Co.;  Parker, 
Garrett,  and  Co. ;  Bottertll  and  Roche. 


Tuesday,  July  16, 1919. 
(Before  Lord  Stbrndau,  President) 
Thb  Ran.  (a) 
Prize  Court — Neutral  ship — Vessel  under  charier  for 
a  single  voyage— Charter  to  neutral — Cargo — 
Partly  contraband— Goods  wrongly  described- 
False  papers— Knowledge  of  charterer— I  gnor. 
ance  of  shipowner—Ignorance  of  Master— Ship 
not  liable  to  condemnation. 
A  neutral  vessel  was  chartered  to  e  firm  of  another 
neutral  nation  under  a  charter  for  a  single  voyage 
between  certain  specified  ports.  The  vessel  was 
loaded  with  a  cargo  of  a  miscellaneous  character, 
some  of  the  good*  shipped  being  contraband,  and 
amongst  the  contraband  goods  wo*  a  quantity  of 
rubber  whtch  was  falsely  manifested  as  gum.  The 
vestel  was  brought  into  a  British  port,  where  the 
rubber  was  seized  and  afterward*  condemned  a* 
prize.  The  Crown  then  asked  for  condemnation  of 
the  vessel  cm  the  ground*  that  the  too*  carrying 
contraband  and  was  sailing  under  false  paper*. 
Held,  that  where  a  vessel  is  under  charter  for  a 
single  trip — whatever  may  be  the  liability  in  the 
case  of  time  charter*— in  the  absence  of  knowledge 
on  the  part  of  the  shipowner  or  of  the  matter  that 
the  vessel  was  carrying  contraband,  even  though 
the  charterer  was  fully  aware  of  the  fact,  the  Crown 

This  was  an  action  in  which  the  Crown  asked 
for  the  condemnation  of  the  steamship  Ban  on 
the  ground  that  at  the  time  of  her  seizure  she 
was  carrying  a  cargo  of  which  more  than  one 
half  was  compoced  of  contraband  goods,  and  also 
that  ber  papers  were  false,  in  that  some  of  the 
goods  which  were  rubber  were  described  as  gum. 

<al  JUportad  by  J.  A.  SLA  TBI,  Kaq..  B*rri(Ur~*»-L*w. 
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Ran  was  a  Norwegian  vessel  of  3022  tons 
gross,  which  left  New  York  on  the  13th  Not.  1914 
for  Liverpool,  Gothenburg,  and  Malmo.  She 
carried  a  general  cargo,  which  waa  seized  at 
Liverpool  aa  contraband.  A  large  part  of  the 
cargo  was  ultimately  released— namely,  a  quantity 
of  copper  and  some  cases  of  crude  robber.  The 
remainder,  consisting  of  a  number  of  parcels  of 
rubber  described  as  gum  and  certain  aluminium 
ingots,  were  condemned  by  the  late  President, 
Sir  Samuel  Evans,  on  the  12th  Oct.  1917 as  being 
contraband  destined  for  Germany.  The  Grown 
now  claimed  the  condemnation  of  the  vessel. 

The  steamship  Rem  waa  owned  by  Mr.  Jacob 
Olson,  a  Norwegian  snbject  carrying  on  business 
at  Bergen.  Tbe  Teasel  waa  chartered  nnder  tbe 
terms  of  a  charter-party  dated  the  14th  Oct.  1914, 
to  Messrs.  Barber  and  Co.,  shipowners,  of  New 
York.  Under  the  terms  of  tbe  charter-party  the 
ship  waa  chartered  for  a  aingle  voyage  from  the 
United  States  to  Scandinavian  ports,  including 
Copenhagen,  to  be  employed  in  carrying  mer- 
chandise in  lawful  trades.  The  Teasel  was 
delivered  to  the  charterers  under  the  charter- 
party  on  tbe  5th  Not.  1914.  Tbe  Teasel  was  then 
loaded,  and  amongst  the  goods  pnt  on  board  were 
the  parcels  of  rubber  falsely  described  aa  gum, 
above  referred  to,  whioh  were  consigned  by  a  firm 
in  New  York,  £.  D.  Msurer  and  Co.,  to  Ullman 
and  Co.,  at  Copenhagen,  and  to  Forsberg  and 
Mark,  in  Gothenburg. 

Tbe  bills  of  lading  were  not  made  out  by  the 
master,  but  by  the  charterers,  Messrs.  Barber  and 
Co.,  and  it  appeared  that  the  master  had 
given  authority  to  the  charterers  to  this  effect. 
Tbe  master  in  fact  delegated  the  whole  responsi- 
bility as  to  the  shipping  of  the  goods  to  the 
charterers. 

The  Ran  and  the  various  parcels  of  rubber  were 
seized  as  prize  on  tbe  8th  Deo.  1914. 

The  Attorney-General  (Sir  Gordon  He  wart, 
K.C.)  and  C.  W.  Liiley  for  the  Procurator- 
General.— The  Crown  was  entitled  to  condemna- 
tion of  this  Teasel  as  prize,  as  she  had  been 
engaged  in  carrying  contraband  to  the  extent  of 
more  than  one-half  of  ber  cargo,  which  was 
intended  for  Germany.  Tbe  vessel  itself  was, 
under  tbe  circumstances,  to  be  considered  privy 
to  the  carriage  of  the  contraband,  and  also  to  its 
carriage  under  a  false  description.  Tbe  questions 
of  contraband  and  false  papers  had  been  disposed 
of  already  by  the  late  President.  The  question 
was  now  bow  did  these  matters  affect  the  ship- 
owner. Even  if  the  shipowner  waa  personally 
unaware  of  tbe  nature  of  the  goods  carried,  he 
must  be  held  to  be  responsible  for  the  fraudulent 
use  to  which  hi?  ship  had  been  put  by  the  char- 
terers to  whom  he  had  parted  with  the  control  of 
his  Teasel.  The  charterers  had  been  given  a  free 
hand  and  they  had  been  able  to  ship  what  they 
chose.  If  it  was  held  that  in  a  oaae  like  the 
present  the  ship  waa  to  go  free  because  of  the 
want  of  knowledge  on  the  part  of  the  shipowner 
of  the  nature  of  the  cargo  carried  by  his  Teasel, 
the  Crown  would  hare  no  remedy  whatever 
against  fraudulent  uses  of  this  character.  A 
shipowner  bad  only  to  charter  bis  Teasel  and 
disclaim  all  knowledge  of  what  was  being  done, 
and  tbe  charterers  might  act  as  they  pleased.  If  a 
vessel  waa  chartered  and  then  carried  contraband 
goods  to  the  knowledge  of  the  charterers  the 
i  of  this  action  ought  to  be  visited 


the  shipowner,  and  he  should  be  held 
iponsible.  There  could  be  no  doubt  in  thia 
case  that  the  charterers  at  any  rate  were  fully 
aware  that  the  vessel  waa  carrying  contraband, 
and  the  consequences  ought  to  be  the  condemna- 
tion of  tbe  ship.  Tbe  late  President  had  referred 
to  suoh  s  condition  of  things  as  the  present  in  tbe 
case  of  The  Hakan  (13  Asp.  Mar.  Law  Oas.  479 ; 
115  L.  T.  Rep.  639 ;  (1916)  P.  266),  whan  he  had 
expressed  the  opinion  that  shipowners  ought  not 
to  be  allowed  to  shelter  themselves  behind  charter- 
parties  under  a  plea  of  ignorance  and  escape  the 
consequences  attaching  to  contraband  trading. 

Sir  Erie  Biehardt,  K.C.  and  Bollock  for  the 
shipowner.— The  ship  should  not  be  condemned 
In  order  that  there  phould  be  a  decree  of  con- 
demnation it  was  necessary  to  show  that  the 
shipowner  had  full  knowledge  of  the  whole  facts, 
that  waa,  in  such  a  case  as  tbe  present,  that  his 
vessel  was  carrying  contraband  goods  which  were 
intended  for  the  enemy.  Of  that  there  waa  no 
proof  whatever.  Indeed,  the  Crown  had  not  pre- 
tended that  the  shipowner  knew  anything  what- 
ever as  to  the  nature  of  the  goods  shipped  or  aa 
to  their  destination.  Again,  all  the  evidence  put 
forward  showed  equally  that  the  master  was 
totally  ignorant  of  the  destination  of  the  goods, 
so  that  there  was  no  ground  for  attributing 
knowledge  to  tbe  shipowner  through  the 
master.  There  was,  therefore,  in  this  oaae  an 
absolute  absence  of  knowledge  on  tbe  part  of 
both  the  shipowner  and  tbe  master  that  the 
vessel  was  carrying  contraband.  As  to  the  false 
papers,  there  was  no  case  in  which  it  had  been 
held  that  a  neutral  ship  should  be  condemned 
simply  on  the  ground  of  carrying  false  papers  of 
tbe  character  disclosed  in  the  present  instance. 
The  existence  of  false  papers  might  be  evidence 
from  which  tbe  court  might  infer  knowledge  of 
other  facta  it  the  circumstances  warranted  it. 
But  there  was  nothing  of  the  kind  in  the  present 
case.  The  charterers  of  the  vessel  acted  in- 
dependently of  the  shipowner,  and  the  acts  of  the 
former  did  not  affect  the  latter,  more  especially 
when  the  charter  waa  of  a  particular  character, 
and  limited  to  a  definite  period.  This  limitation  to 
a  single  voyage  in  the  present  case  distinguished 
it  from  tbe  case  of  The  Hakan  (itM  «*».),  and  the 
words  of  the  late  President  on  this  point  did  not 
apply.  This  seemed  clear  from  tbe  judgment  of 
Lord  Parker,  when  the  case  of  The  Hakan  came 
before  the  Privy  Council  (13  Asp.  Mar.  L%w  Cas. 
479;  117  L.  T.  Hep.  619;  (1918)  A-  C.  14*). 
Beyond  the  authority  cited  there  was  no  case 
whioh  supported  tbe  contention  of  the  Crown, 
and  there  waa  nothing  in  international  law  to 
make  the  shipowner  liable  for  the  acts  of  charterers; 
There  were,  therefore,  no  grounds  for  the  con- 
demnation of  the  ship,  and  the  bail  deposited  to 
secure  her  release  should  be  discharged. 


LUley  in  reply. 

The  Pm8ID»nt  (Lord  Sterndale)-In  thia 
case  the  Crown  asks  for  the  condemnation  of  the 
steamship  Ran  because  she  had  been  carrying 
contraband,  and  by  that  is  meant  contraband 
with  an  enemy  destination.  It  is  said  that  she 
waa  carrying  contraband  to  tbe  knowledge  of  tbe 
owner  of  the  ship,  either  to  his  individual  know- 
ledge, or  to  the  knowledge  of  the  master,  who 
was  the  owner's lagent,  or  to  the  knowledge  of 
the  charterer,  whose  knowledge,  if  proved,  it  is 
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said,  would  affect  the  knowledge  of  the  owner 
just  although  it  wm  the  knowledge  of  the  owner 

This  vessel,  the  Ran,  was  under  charter  to  a 
firm  of  Messrs.  Barber  and  Co.  for  one  trans- 
atlantic trip,  specified  in  this  way :  "  For  a 
transatlantic  trip  from  the  United  States  to 
ScandinaTia,  between  Bergen  and  Malmo,  includ- 
ing Copenhagen  and  the  time  occupied  to  be  a 
minimum  of  Forty  dayB."  The  charter  then  goes 
on  to  specify  the  payment  to  be  made  for  the  use 
and  hire  of  the  vessel  per  month,  &c. 

That  is  the  oharter  for  the  one  trip,  and  the 
payment  is  by  time.  It  is  not  of  the  nature  of 
soma  time  charters,  which  give  the  use  of  the  ship 
to  the  oharterer  either  with  a  limit  only  as  to 
ports  or  without  a  limit  at  all.  Other  clauses 
in  the  oharter  say  that  this  is  not  to  be  a  demise 
of  the  ship,  bocanso  obviously  it  is  not,  but 
merely  an  agreement  for  the  use  of  the  ship  for 
the  voyage  whioh  I  have  mentioned. 

The  vessel  carried  a  large  cargo.  I  think  it 
was  3000  tons  odd,  and  it  was  a  various  cargo.  In 
one  of  the  telegrams  it  is  described  as  a  composi- 
tion cargo,  and  it  was  described  in  a  cable  from 
the  agent  in  New  York  to  the  owner  in  Norway 
in  this  way:  "Ran;  cargo  consists  of  grease, 
lubricating  oil,  wax,  oil-cake,  meal,  corn,  oil, 
copper  and  gum." 

Therefore  it  was  a  cargo  whioh  contained,  on 
the  face  of  it,  several  articles  whioh  were  either 
absolute  or  conditional  contraband.  It  was  rather 
early  in  the  war  when  the  voyage  took  place,  and 
many  goods,  whioh  afterwards  became  absolute 
contraband,  were  at  that  time  only  conditional 
contraband  or  not  contraband  at  all.  But  the  ship 
carried  such  things  as  grease,  lubricating  oil, 
meal,  corn,  and  copper,  some  of  whioh  were  either 
oooditional  or  absolute  contraband  at  the  time, 

?rovided  that  they  were  going  to  an  enemy  country, 
'he  vessel  also  carried  what  was  described  as  a 
cargo  containing  some  gum,  and  a  cable  sent  by 
the  shipowners  to  their  agent  in  New  York  a 
reference  was  made  to  the  fact  that  the 
Bergentjjord  had  been  intercepted,  and  they 
thought  this  vessel  also  would  be  intercepted. 
She  was  to  goon  a  voyage  which  would  tike, 
her  first  to  Liverpool,  and  there  she  would  be 
examined.  That  was  pointed  out  to  the  mastar 
by  a  letter  written  to  him  on  the  13th  Nov.  1914, 
the  day  of  the  sailing,  in  whioh  they  said:— 
"  Your  ports  of  discharge  are  Liverpool,  Gothen- 
burg, and  Malmo.  Oar  Liverpool  agent i  .  .  . 
have  foil  authority  to  aot  for  ua  in  all  con- 
tingencies, and  any  orders  which  they  may  give 
will  be  considered  coming  from  us.    .    .    .  As 

S»ur  cargo  will  ba  examiued  at  Liverpool  by  the 
ritish  authoritiea  we  shall  be  glad  if  you  will 
take  care  to  obtain  a  proper  release  from  the 
authoritiea  there,  so  that  you  will  not  be  com- 
pelled to  return  to  any  other  port  should  you 
meet  any  British  warships  in  the  North  Sea." 
Then  it  goes  on  to  state  that :  "  A  complete  set 
of  documents  will  be  placed  on  board  the 
steamer  including  a  list  of  all  the  consignees." 

There  appears  to  have  been  some  corres- 
pondence, in  whioh  it  was  pointed  out  that  the 
bills  of  hiding  ought  to  contain  the  names  of  the 
consignees,  or  there  would  be  trouble  in  conse- 
quence of  the  bills  of  lading  being  to  order,  as  it 
was  pointed  out  that  they  were  in  the  case  of 
the  Bergentjjord. 


The  trouble  here  arises  in  reepeot  of  a  few 
parcels  of  rubber  consigned  to  a  firm  of  Ullmann 
and  Oo.  There  were  a  number  of  cases  which,  I 
am  told,  weighed  thirteen  tons.  That  robber  was 
described  as  gam.  both  in  the  manifest  and  in  the 
bills  of  lading.  The  manifest  was  really  a  state- 
ment for  the  benefit  of  the  Customs  authoritiea  in 
New  York.  It  was  described  by  the  ahippers, 
E.  D.  Maurer  and  Co.,  as  M  crude  gum."  It  was, 
in  fact,  rubber,  and  it  was  condemned  by  the  late 
President  on  the  ground  that  it  was  contraband 
intended  for  Germany;  that  Ullmann  and  Co. 
were  intending  to  send  it  to  Germany,  and  that  it 
was  falsely  described  aa  gum.  Now,  I  bare  had 
my  attention  called  to  the  judgment  in  the  case 
in  which  that  cargo  was  condemned,  and,  reading 
on  the  face  of  the  judgment,  it  seems  to  me  that 
there  can  be  no  question  that  Ullmann  and  Co. 
were  intending  to  send  the  rubber  to  Germany, 
and  it  may  have  been  described  as  gum  for  the 
purpose  of  concealing  the  fact  that  it  was  a  con- 
tradand  article  going  to  Germany.  The  learned 
President  said:  "The  Crown  rely  also  upon  the 
fact  that  the  goods  in  the  Ran  and  another  ship 
were  shipped  as  gum.  How  this  came  about 
appears  by  the  letters  and  cablegrams.  It  waa 
not  suggested  by  Ullmann  but  he  acquiesced  in 
it" 

These  cablegrams  were  not  read  to  me.  The 
late  President  had  held  that  the  description  of 
rubber  as  gum,  in  spite  of  the  affidavit  declaring 
that  that  was  an  ordinary  description,  was  not  a 
proper  description  and  was  a  false  description  of 
a  consignment  of  rubber,  and  he  condemned  that 
portion  of  the  cargo. 

With  that  judgment  1  have  no  right  nor  have  I 
an yf  wish  to  quarrel,  and  it  seems  to  me  quite  right, 
and  I  have  to  accept  it.  Bat  then  there  arises  the 
question,  what  is  the  position  as  far  as  regards 
the  shipowners  ? 

The  shipowner's  only  information,  as  far  as  I 
know,  was  contained  in  the  cablegram  which  I  have 
referred  to,  and  in  a  letter  very  much  to  the  same 
effect.  Those  documents  Bhowed  the  owner  tbat 
there  were  parcels  of  goods  on  board  the  ship 
which  were  upon  the  list  of  contraband  articles  if 
they  were  going  to  an  enemy  destination.  Bat 
they  did  not  show  him  that  those  goods  were  in 
fact  going  to  such  a  destination.  With  regard  to 
the  vast  majority  of  the  goods  that  was  not  so. 
One  parcel  described  as  rubber  or  crude  rubber 
went  through  to  a  neutral  destination,  and  I  think 
that  that  was  the  case  with  regard  to  Borne  of  the 
other  parcels.  I  see  nothing  whatever  to  show 
any  knowledge  upon  the  part  of  the  owner,  or  any 
intention  on  his  part,  that  this  vessel  should  ba 
used  for  contraband  purposes. 

Then  we  come  to  the  master.  I  am  inclined  to 
think,  without  deciding  it,  that  the  master,  as  be 
wa?  the  agent  of  the  owner,  the  ship  not  having 
been  demised  to  the  charterers,  would  affect  the 
owner  with  any  knowledge  that  be  bad  of  any  im- 
proper use  of  the  vessel.  He  baa  filed  an  affidavit 
which  ia  to  this  effect  He  says  he  saw  that 
copper  and  aluminium  formed  part  of  the  cargo, 
and  he  went  to  the  Norwegian  consul  to  find 
whether  they  were  contraband.  Ue  found  that 
they  were,  and  he  then  called  at  the  charterers' 
office  and  satisfied  himself  that  none  of  the  cargo 
was  destined  for  any  country  at  war  with  Great 
Britain.  He  says  that  he  was  also  informed  that 
the  charterers  were  getting  affidavits  from  the 
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shippers  Riving  the  names  of  all  the  consignees 
and  stating  that  the  cargo  was  for  use  in  Sweden. 
He  says  that  the  affidavits  were  handed  to  him 
before  he  sailed  with  a  letter  of  ins  traction. 

Then,  as  to  the  question  of  description  of 
robber  as  gum,  tbe  last  paragraph  of  hie 
affidavit  is  carionely  worded,  but  the  effect 
is  that  these  goods  were  packed  in  oases.  He 
then  goes  on :  "I  did  not  see  what  was  inside, 
and  I  saw  no  reason  to  doubt  when  they  were 
described  as  gum  that  they  properly  answered 
that  description,  but  even  if  I  had  known  that 
they  were  rubber  I  should  not  bare  thought  there 
was  anything  wrong,  because  gum  and  rubber  are 
interchangeable  names  to  me  as  a  Norwegian.  I 
know  that  in  my  language  rubber  is  sometimes 
called  gum,  and  whether  it  was  called  rubber  or 
gum  I  should  not  have  taken  any  notice  of  it." 

That  is  the  effeot  of  the  paragraph,  and  I  think 
that  it  is  right,  and  that  that  was  the  state  of  the 
miad  of  the  master.  No  doubt  has  been  thrown 
upon  tbe  fact  of  his  going  to  the  Norwegian 
oonsul  and  getting  tbe  information  that  he  did  as 
to  whether  tbe  cargo  was  contraband  and  what 
was  going  to  be  done  with  it,  and  there  is  not  to 
my  mind  any  evidence  to  show  that  the  master 
had  any  knowledge  Chat  there  was  an  intention  to 
send  these  parcels  to  an  enemy  country,  any 
more  than  the  other  parcels  of  copper  or  alu- 
minium or  any  of  tbe  other  goods  on  the  contra- 
band list  whioh  in  fact  were  not  going  to  enemy 
countries.  There  is  nothing  whatever  in  my 
opinion  against  the  master,  and,  indeed,  so  far  as 
I  bare  proceeded,  aa  to  the  knowledge  of  the 
owner  and  the  master.  I  do  not  think  that  the 
Crown  has  seriously  contended  that  they  had  any 
real  knowledge  of  the  matter. 

But  then  we  come  to  a  more  difficult  and  more 
important  question,  namely,  had  the  charterers, 
Messrs.  Barber  and  Co.,  information  and  know- 
ledge that  these  goods  were  contraband  going  to 
an  enemy  country,  and,  if  so,  does  that  knowledge 
affect  the  owner  ?  With  regard  to  Messrs.  Barber 
and  Co.,  there  is  quite  a  different  case  from  that 
raised  againut  the  owner  and  the  master,  and 
it  is  based  very  much  upon  the  affidavits  of  the 
shipper. 

In  tbe  first  place.  I  think  it  will  be  said  that 
Messrs.  Barber  and  Co.  ought  to  have  known  that 
to  describe  rubber  as  gum  was  a  misdescription, 
and  that  it  must  beoocoluded  that  they  did  know, 
because  tbe  shipper  says  be  sent  to  them  invoices 
on  the  face  of  which  the  goods  appeared  to  be 
described  as  rubber  which  he  intended  to  be 
attached  to  the  ship's  manifest,  and  which  Messrs. 
Barber  and  Co.  received  but  did  not  attach  to  the 
ship's  manifest,  because  they  knew  that  rubber 
was  being  concealed  under  the  name  of  gum,  and 
they  ware  not  going  to  give  it  away. 

Well,  it  does  strike  one  as  odd,  if  E.  D. 
Maurer  and  Co.  were  describing  this  aa  gum, 
and  at  the  same  time  were  sending  forward 
invoices  showing  it  as  gum,  that  Messrs.  Barber 
and  Co.  should  do  anything  else,  because  £.  D. 
Maurer  and  Co.  were  the  people  really  concerned' 
It  is  difficult  to  see  why  JE.  D.  Maurer  and 
Co.  should  show  that  tbe  goods  were  rubber, 
and  Messrs.  Barber  and  Co.  should  keep  the 
information  baok.  That  is  the  strongest  part  of 
the  case  against  Messrs.  Barber  and  Co.  It  is 
not  very  convincing  to  my  mind.  It  is  to  be 
embered  that  Messrs.  Birber  and  Co.  were 
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dealing  with  tbe  whole  of  tbe  cargo,  and  it  is  diffi- 
cult to  see  why,  when  they  were  dealing  straight* 
forwardly  with  so  much  the  largest  propor- 
tion of  the  cargo,  they  should  have  gone  out  of 
their  way  with  regard  to  this  small  portion  to  do 
something  deceptive  and  dishonest.  It  is  said 
that  they  had  not  an  opportunity  of  seeing  this 
affidavit  by  £.  D.  Maurer  and  Co.  in  time  tc 
answer  it  before  the  bearing  of  this  case.  That 
is  one  of  the  reasons  that  they  did  not  answer 
that  allegation.  It  in  also  alleged  in  the  affidavit 
of  E.  D.  Maurer  and  Co.  that  it  was  tbe  shipping 
company,  which  would  include  Messrs.  Barber 
and  Co.,  who  bad  requested  that  the  rubber 
should  be  shipped  as  gum,  or  otherwise  they  would 
not  accept  it.  Tbat  is  categorically  and  entirely 
denied  by  Mr.  McKay,  who  is  the  vice-president 
to  Messrs.  Barber  and  Co.  The  passage  in  the 
affidavit  referred  to  says  this  :  "This  shipping  ub 
gum  was  suggested  by  the  steamship  company, 
and  it  was  the  only  way  they  would  accept  tbe 
shipment."  The  suggestion  is  that  they  would  not 
accept  it  as  robber  in  order  tbat  they  might 
escape  having  their  ship  detained  and  searched. 

There  is  no  question  that  the  ship  would  be 
searched,  and  there  would  be  examintion  of  her 
cargo.  The  ship  was  going  to  call  at  Liverpool, 
and  her  manifest  Bhowed  such  goods  as  copper, 
foodstuffs,  and  aluminium.  It  is  said  that  there 
is  more  case  against  MesBre.  Barber  *nd  Cc.  than 
against  the  owner  and  tbe  master  of  the  ship, 
and,  if  it  were  necessary  to  decide  it,  I  should 
probably  give  Messrs  Barber  and  Co.  an  oppor- 
tunity of  Baying  what  they  have  to  say  as  to  tbe 
case.  I  may  say  that  even  on  tbe  evidence  as  it 
stands  I  am  not  convinced  that  Messrs.  Barber 
aud  Co.  bad  tbe  knowledge  that  these  goods  were 
misdescribed  for  the  purpose  of  being  sent  tr» 
Germany,  and  were  going  to  be  sent  to  Germany. 
But  I  do  not  think  it  necessary  absolutely  to 
decide  it,  because  I  think  that  even  if  they  did 
know  under  tbe  circumstances  of  this  case  their 
knowledge  would  not  affect  tbe  owner  so  as  to 
make  the  ship  liable  to  condemnation.  There  is 
no  oase  tbat  has  been  cited  to  me  in  which  the 
knowledge  of  a  charterer  tbat  some  portion  of  tbe 
cargo  is  contraband  intended  for  an  enemy 
destination  has  been  held  sufficient  to  condemn 
the  ship  and  to  be  equivalent  really  to  the  owner's 
knowledge. 

I  think  tbat  it  Is  right  to  say  that,  and  it  is  well 
to  remember  that  knowledge  of  the  misdescrip- 
tion is  not  of  itself  enough.  It  must  be  a  know- 
ledge of  the  misdescription  under  such  circum- 
stances as  to  lead  to  tbe  inferonce  tbat  tbe  person 
who  knew  of  tbe  misdescription  also  knew  of  the 
contraband  nature  and  contraband  destination  of 
the  goods.  As  I  say,  I  can  find  no  case,  and  none 
has  been  oited  in  which  such  a  knowledge  on  the 
part;  Of  a  charterer  has  been  held  sufficient  to 
justify  the  condemnation  of  tbe  ship.  The 
passage  to  which  I  was  referred,  and  tbe 
strongest  passage— in  fact  tbe  only  one  of  any 
importance'— in  which  the  relation  of  charterer 
and  owner  with  regard  to  this  matter  has  been 
laid  down,  is  a  .passage  of  tbe  late  President  in 
the  case  of  The  Hdkan  (ubitup.).  In  it  he  says  : 
"I  should  have  no  hesitation  in  drawing  the 
inference  tbat  the  owners  did  know." 

It  is  quite  obvious  that  that  decided  the  case, 
and  anything  that  followed  was  not  necessary 
for  its  decision,  bufr  was  a  statement  ftf  prin«iipU« 
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which,  in  my  opinion,  ought  to  biod  me  if  it 
affected  the  question  of  this  cm*.  The  leaned 
r resident  went  on:  "Moreover,  if  owners  in 
times  of  war  and  in  waters  favourable  to  contra- 
band trading  enter  into  time  charter  contracts,  it 
would  be  placing  premiums  upon  contraband 
trading  to  allow  the  owners  to  protect  themselvee 
by  relying  on  charter  par  tie*  and  sheltering 
themselves  behind  a  screen  of  ignorance  of  their 
own  deliberate  construction.  A  vessel's  immunity 
or  penal  responsibility  ought  not  to  depend  upon 
such  arrangements." 

In  the  oaee  of  The  Hakim  (ubi  tup.),  which  was 
a  small  vessel  chartered  for  the  purpose  of  traffic 
in  tbe  Baltic,  and  was  carrying  contraband 
articles  to  Lobeck,  it  was  to  that  circumstance 
toat  the  late  President  was  alluding  when  he 
spoke  of  waters  favourable  to  contraband  trading. 
But  still  I  do  not  think  that  the  principle  he 
Isid  down  is  confined  to  that,  and  I  think  he 
meant  to  say  that  if  the  result  of  the  charter  is  to 
take  the  disposal  of  tbe  vessel  out  of  the  hands 
of  the  owner  and  leave  it  to  the  charterer  to  do 
what  he  likes  with  her,  then  the  owner  cannot 
escape  the  consequences  of  what  the  charterer 
does,  because  be  has  chosen  to  give  the  control  of 
it  over  to  the  charterer.  I  do  not  think  the 
learned  President  had  under  his  notice  at  that 
time  a  charter  of  this  description.  What  was  in 
hie  mind  was  a  charter  by  which  the  owner  really 
left  it  in  tbe  hands  of  the  charterer  to  do  what 
he  liked  with  the  vessel  so  long  aa  he  paid  the 

tire.  But  it  is  not  applicable  to  the  charter  which 
have  here,  because  it  is  a  charter  for  only  one 
trip  to  neutral  porta.  It  is  quite  true  that  they 
are  ports  not  very  far  from  the  enemy  country, 
but  they  were  also  in  the  country  or  the  adjoining 
country  to  which  the  vessel  belonged.  It  is  a 
charter  for  one  transatlantic  trip  of  a  Norwegian 
vessel  to  Scandinavian  ports,  and  I  do  not  think 
that  that  is  suoh  a  handing  over  and  divesting 
himself  of  responsibility  on  the  part  of  tbe  owner 
as  was  under  the  contemplation  of  the  late  Sir 
Samuel  Evans  in  the  passage  which  I  have  read. 
Tbe  osse  of  The  Hakan  (ubi  tup.)  went  to  tbe 
Privy  Council.  The  passage  which  I  have  read 
was  not  dealt  with  by  their  Lordships.  Lord 
P .irk tr,  in  delivering  their  Lordships'  judgment, 
said  :  "  There  can  be  no  confiscation  of  the  ship 
without  knowledge  on  the  part  of  the  owner,  or 
possibly  of  the  charterer  or  master  of  the  nature 
of  the  cargo." 

I  do  cos  think  that  that  was  meant  to  affect 
the  owner  with  the  knowledge  of  the  charterer  in 
a  charter  of  this  description,  even  if  suoh  know- 
ledge existed.  No  doubt  every  charter  puts  the 
ship  into  the  control  of  the  charterer  to  a  certain 
extent,  but  if  the  owner  charters  his  ship  for  one 
specific  voyage  from  a  neutral  port  to  another 
neutral  port  and  the  objects  of  the  charter  can 
be  perfectly  well  carried  out  as  it  was  in  this  oaae 
in  the  great  majority  of  the  parcels  by  perfectly 
legitimate  trading,  he  cannot  be  condemned  to 
the  loss  of  his  ship  just  because  the  oharterer  on 
a  voyage  of  that  kind,  against  the  owner's 
wishes  and  without  his  knowledge,  sends  some 
minute  proportion  of  the  cargo  to  an  enemy 
ooontry. 

Therefore,  in  this  case  I  am  of  opinion  that 
the  Grown  has  not  made  out  a  oaae  for  the 
condemnation  of  the  ship,  and  there  must  be  an 
order  for  the  disoharge  of  the  bail.   I  think, 


however,  that  it  was  a  perfectly  proper  case  to 
bring  before  the  court,  and  I  shall  therefore  make 
no  order  aa  to  costs. 

Solicitor  for  the  Procurator- General,  Treasury 
Solicitor. 


Wednesday,  July  30.  1919. 

(Before  Lord  Stkrndu.k.  President.) 
Thi  Pkllworm  and  othkr  Vkshblh.  (a) 

Prize  Court — International  law— Enemy  vessels — 
Stoppage  on  high  seae — Drifting  into  territorial 
ualers—  Boarding  in  territorial  waters — Capture 
—Teet  oj  right  of  capture. 

A  number  of  enemy  veesele  ware  met  by  a  British 
squadron  on  the  high  seas.  The  veesele  imme- 
diately hauled  down  their  flag  and  afterwards 
slopped  their  engines  when  ordered  to  do  to. 
They  refused,  however,  to  steam  a -tern  or  to  steer 
in  a  westerly  direction  aooording  to  orders,  and 
eventually  drifted  into  Dutch  territorial  waters. 
They  were  then  boirded  and  taken  into  a  British 
port 

Held,  that  the  capture  of  the  veesele  woe  not  com- 
pleted until  the  boarding  partite  took  possession, 
that  consequently  there  had  been  a  violation  of 
Dutch  neutrality,  and  that  there  m««  be  an  order 


in  whioh  the  Grown  ssked  for 


for 

This  wee  a 


tbe  condemnation  as  prize  of  four  German  vessels, 
tbe  PtUworm,  the  Brietzig,  the  Marie  Horn,  and 
tbe  Heinz  Blumberg. 

Tbe  evidence  was  taken  at  various  hearings  in 
March  and  May  1919,  and  the  point  in  dispute 
was  as  to  the  time  at  which  possession  was  taken 
of  the  veesele.  They  hauled  down  their  flogs 
whilst  on  tbe  high  seas ;  they  stopped  their 
engines  when  ordered  to  do  so,  but  they  refused 
to  steam  astern  or  to  steer  westward  when  order* 
to  this  effect  were  given,  and  so  drifted  into 
Dutch  territorial  waters,  when  they  were  boarded. 

Tbe  Dutch  Government  asked  for  tbe  release 
of  the  vessels. 

The  whole  of  tbe  facts  are  fully  set  out  io  the 
judgment  of  the  President. 

The  Attorney  General  (Sir  G  .rdon  Hewart, 
K.C.),  the  8oliciti,r-Qeneral  (Sir  E.  M.  Pollock, 
K.C.l.  Aspincdl.  K.C.,  and  Dunlop,  K  C.  fur  the 


R.  A.  Wright,  K,C.  and  Bittchop  for  the  Datch 
Government. 

Sir  Erie  Richards,  K.C.  and  Page  watched  the 
case  on  behalf  of  the  shipowners  and  the  cargo 

ownerB-  Cur.  adv.  vult 

July  30.— Tbe  President  —  In  this  case  the 
Crown  asked  for  condemnation  of  four  Gannon 
merchant  ships — the  Pellworm,  the  Brietzig,  the 
Marie  Horn,  and  the  Heinz  Blumberg — which 
were  captured  off  the  coast  of  Holland.  So  for 
as  the  vessels  and  their  cargoes  are  concerned, 
there  is  no  doubt  that  they  were  aubjeot  to 
capture,  but  the  Datch  Government  opposed  their 
condemnation  and  asked  for  their  release  on  the 
ground  that  they  were  captured  within  Dutch 
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territorial  waters.  They  wore  cap  to  red  by  aome 
British  destroyers,  forming  pert  of  a  half  flotilla 
led  by  the  Undaunted,  and  the  particular 
destroyers  concerned  in  this  oaee  are  the  8ylph, 
the  Thruster,  the  Tcazer,  and  the  Springbok ;  the 
Pellvaorm  being  captured  by  the  Springbok,  the 
BreiUig  by  the  Thruster,  the  Marie  Horn  by  the 
Teazer,  and  the  Bein*  Blumberg  by  the  Sylph. 
The  Sylph  waa  the  leading  vessel  of  the  destroyers 


and  on  the  morning  of  the  I6th  July 
1917  waa  detached  with  the  Teazer  to  examine  a 
ship  off  the  Datch  coast.  They  found  that  she 
was  ineide  territorial  waters  and  therefore  they 
left  her,  and  steered  a  coarse  about  8  W.  off  the 
land  and  joined  the  other  two  vessels  again. 

At  ahont  5  a.m.  G.M.T.  the  Bylph  took  bearings 
cf  the  Zaider  Haak  Buoy  and  the  Sohulpen  Gat 
Buoy,  wbioh  showed  her  to  be  well  outside  terri- 
torial waters.  At  that  time  the  vessel  was  pnton 
a  8.W.  coarse,  and  very  soon  after  the  Pelltoorm 
was  sighted,  slightly  on  the  starboard  bow  and 
on  about  an  opposite  course  to  tbe  8ylph.  The 
wind  was  roogbly  8.8. W.,  and  the  tide  Betting,  if 
anyting,  in  shore.  Tbe  force  of  the  wind  is  in 
dispute,  and  also  the  force  and  direction  of  the 
tide,  but  1  think  that  the  inference  to  be  drawn 
from  the  evidence  is  that  this  combined  tendency 
was  to  set  a  vessel  towards  the  land,  even 
though  only  slightly. 

The  other  three  German  vessels  were  following 
the  Pelltoorm  in  what  is  described  by  the  com- 
mander of  the  Sylph  as  a  sort  of  indented  line 
ahead.  They  were  carrying  the  German  mer- 
cantile flag,  according  to  the  evidence  from  the 
destroyers,  and  after  they  were  sighted  they 
hauled  down  their  flags  and  altered  their  course 
towards  the  shore.  This  was  relied  upon  by  tbe 
Crown  as  a  surrender,  but  I  am  satisfied  by  the 
evidence  that  it  was  not,  but  was  an  attempt  to 
get  into,  or  to  get  further  into,  territorial  waters, 
and  ho  etw^pe.  When  they  altered  their  course 
the  Sylph  hoisted  the  international  signals, 
*'  Stop  engines  "  and  "  Steer  to  the  west,"  but  it 
seems  doubtful  whether  the  Utter  signal  was 
understood.  The  commander  of  the  Sylph  thinks 
it  doubtful  if  the  engines  were  then  stopped,  and 
he  fired  a  shot  across  the  bows  of  the  Pelltoorm 
and  the  second  ship,  and  then  across  the  bows  of 
the  Heinz  Blumberg.  That  vessel  stopped  when 
tbe  ahot  was  fired  and  was  hailed  to  Bteer  to  the 
west  or  she  would  be  sunk,  but  her  master  and 
crew  got  into  the  boata  and  left  her.  The  Sylph 
sent  a  boarding  party  on  board,  who  attempted 
to  take  ber  in  tow,  but  the  tow  rope  parted  and 
they  let  go  an  anchor.  This  dragged  at  first,  but 
aiterwarde  held,  and  then  a  steaming  party  went 
on  board  and  she  was  taken  to  Harwich.  When 
»be  brought  up  to  her  anch  or  Bhe  was  within  half 
a  mile  of  tbe  shore.  The  commander  of  the 
Sylph  said  he  was  not  certain  whether  the  Heinz 
Blumberg  was  within  the  three-mile  limit  when  the 
boarding  party  went  on  board,  but  I  think,  on 
the  evidence,  that  she  was.  I  do  not  think 
that,  in  the  oircu  instances,  she  would  have  drifted 
to  the  extent  necessary  to  bring  her  from  a  posi- 
tion out  iide  territorial  wators  to  within  half  a 
mile  of  the  Bhore  in  the  time  necessary  for  the 
operations  described. 

The  destroyer  next  to  the  8ylph  waa  the  Teazer. 
Sbe  says  that  she  sighted  the  German  vessels 
when  tboy  were  about  live  or  six  miles  from  the 
land,  that  she  followed  the  Bylph  and  fired  a  shot 


across  the  bows  of  tbe  PMworm,  the  leading 
vessel,  which  waa  then  four  or  five  miles  from  the 
land,  and  stopped  at  the  shot.  The  Teaxer  then 
went  on,  passing  the  Pettenpolder  buoy  on  her 
port  hand  at  a  distance  of  two- and-a- half  miles, 
and  ateered  for  tbe  Marie  Horn,  the  last  but  one 
of  the  German  ships,  which  appeared  to  ba  tbe 
nearest  to  the  land.  She  fired  a  shot  across  the 
bows  of  the  Marie  Horn,  which  stopped  her 
engines,  but,  with  her  way  and  the  wind  and  tide, 
continued  to  drift  towards  the  land.  The  Teazar 
followed  her,  hailing  her  to  go  astern,  and  head  to 
the  west,  but  she  did  not  do  so,  and  the  Teazer 
sent  a  boarding  party  on  board,  who  *e^°  tne 


anobor  when  ahe  was  two  to  two  and 
from  the  land. 

The  Thruster  waa  the  leading  vessel  of  the 
next  division,  wbioh  consisted  of  herself,  the 
Tetrareh,  and  the  Springbok,  and  she,  after 
sighting  the  German  vessels,  hoisted  a  signal  to 
stop,  and  fired  a  shot  acroaa  the  bowa  of  the 
Brietzig,  which  hove  to  at  a  distance,  according 
to  the  commander  of  the  Thruster,  of  four  miles 
from  the  shore.  The  Thnuter  followed  and  put 
a  boarding  party  on  board,  the  distance  from  the 
shore  being  estimated  then  by  the  commander  of 
tbe  Thruster  at  three  and  a  half  miles,  though  he 
saya  he  waa  not  certain  about  it.  I  think  that 
she  was  nearer  to  the  shore  and  was  within  tbe 
territorial  limit.  The  commander  of  the  Thrnster 
also  aaid  that  when  the  German  ships  turned 
towards  the  shore  and  the  destroyers  hoisted  the 
Bignal  to  stop,  the  German  ships  paid  no  attention 
until  a  shot  was  fired  across  their  bowa. 

Tbe  PeUworm,  tbe  leading.  German  ship,  was 
captured  by  the  Springbok,  which  followed  the 
Thruster.  She  passed  the  Pettenpolder  buoy  on 
her  port  aide  at  a  distance  which  was  estimated 
at  two  miles,  and  after  going  to  the  Brief sig, 
came  back  to  the  Pelltoorm,  which  was  then 
stopped,  and  put  a  boarding  party  on  board  of 
ber,  when  she  was  about  1000  yards  from  the 
Pettenpolder  buoy.  Slightly  outside  the  Petten- 
polder buoy  is  about  two  and  a  third  milea  only 
from  the  land  ;  this  would  put  the  position  of  the 
Pelltoorm,  when  the  boarding  party  went  on 
board,  within  territorial  waters. 

Upon  this  evidence  given  by  the  Grown,  the 
German  vessels  were  well  outside  the  territorial 
limits  when  first  sighted,  and  when  they  stopped 
their  engines,  but  admittedly,  except  in  the  case 
of  the  Brietzig,  within  that  limit  when  the  board- 
ing party  waa  put  on  board.  In  opening  the  case 
the  Solicitor- General  made  the  atatement  that  the 
final  act  of  capture  in  all  cases  was  within  terri- 
torial limits.  In  the  case  of  the  Brietzig,  I  have 
said  that  the  estimate  of  three  and  a  half  miles 
from  the  Bhore  is  a  mistake,  and  that  she  was 
within  the  three-mile  limit  when  the  boarding 
party  was  put  on  board. 

This  evidence,  howsvor,  is  entirely  denied  by 
the  witnesses  called  for  the  Dutch  Government. 
That  Government  has  a  line  of  coastguard 
stations  down  the  coast,  and  Lieutenant  Sender, 
of  tbe  Dotoh  Navy,  described  the  arrangements 
by  wbioh  observation  was  kept  on  all  vesaela 
passing  up  and  down  the  coast,  and  cross- bearings 
taken  from  two  stations  simultaneously  if  it  waa 
considered  necessary.  The  plan  seemed,  bo  far  as 
I  am  competent  to  judge,  well  devised,  but  as  a 
fact  only  one  croaa- bearing  was  taken  on  this 
morning  at  all,  and  that  was  a  bearing  of  the 
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PeUwurtn.  It  was  taken  at  7.15,  whioh  corres- 
pond* to  about  5.55  G.M.T.  and  is  really  of  very 
little  value  as  she  bad  then  beon  captured  by  the 
Springbok,  and  there  is  very  little  dispute  about 
her  position  at  that  time.  The  reason  given  by 
the  Group  Commandant  for  not  taking  cross* 
bearings  earlier  is  that  the  first  reports  were  such, 
simultaneously  from  all  stations,  that  he  could 
not  follow  them ;  not  an  unnatural  explanation 
when  it  is  remembered  that  there  were  at  least 
four  Gorman  vessels  and  a  number  of  destroyer* 
al;  calling  for  observation  at  the  same  time.  Still, 
there  was  a  very  large  body  of  evidenoe  from  the 
coastguard  stations  all  tending  to  show  that  all 
the  operations  from  the  first  sighting  of  the 
German  vessels  took  place  within  the  three-mile 
limit,  and  that  all  the  voxels  mast  have  been 
within  th3  Pettenpolder  buoy.  There  was  also 
evidence  from  the  G  arm  an  vessels  and  the  Dutch 
pilots  on  board  that  they  were  navigating  within 
the  three-mile  limit,  which  would  be  a  natural 
thing  for  them  to  do,  but,  on  the  other  hand,  a 
chart  t-iken  from  the  Pellworm  showed  a  line 
apparently  indicating  a  course  which,  if  continued, 
would  take  that  vessel  outside  the  Pettenpolder 
buoy  and  put  her  woll  outside  the  territorial  limits 
al  the  place  where  tbeoe  occurrences  took  place. 

If  the  position  takeu  by  the  Sylph  and  the 
courses  given  to  her  by  other  vessels  are  accurate, 
it  is  clear  that  the  destroyers  could  not  have 
hem  so  near  to  the  land  m  has  been  said  by  the 
witnesses  from  the  shore,  and  a  suggestion  was 
made  to  the  commauder  of  the  Sylph  that  ho  had 
mistaken  tbo  buoys  of  which  he  took  the  bear- 
ings, and  that  they  were  not  the  Zuidor  Haak 
and  Scliulpen  Gat  buoys.  I  do  not  think  that 
this  is  likely;  any  other  buoys  in  the  neighbour- 
hood arc  so  unlike  those,  that  1  do  not  think  an 
experienced  officer  would  make  such  a  mistake. 
I  think  therefore  that  the  position  is  fairly 
accurate,  but  I  do  not  think  that  I  can  rely  on 
the  accuracy  of  the  courses.  The  German  vessels 
woro  admittedly  making  for  the  land  until  they 
stopped  their  engines  and  were  afterwards  drift- 
ing towards  it,  and  tbo  destroyers  were  admittedly 
making  for  the  German  ships,  and  in  those  cir- 
cumstances I  do  not  think  tne  courses  would  be 
accurately  kept. 

On  the  other  hand,  I  do  not  think  that  I  can 
accept  the  evidence  of  the  witnesses  from  the 
laud,  which,  as  1  havo  said,  would  put  the 
destroyers  always  within  tbo  Pettenpolder  buoy. 
I  do  not  soe  my  way  to  reject  the  evidence  of 
officers  from  all  the  destroyers  except  the  Sylph, 
that  they  passed  cuta  de  the  buoy,  leaving  it  on 
their  port  hand.  I  do  uot  attach  much  import* 
ance  to  the  estimate  of  their  distance  from  it,  or, 
indeed,  to  any  of  the  estimates  of  distance, 
whether  of  the  destroyers  from  the  land  or  of  the 
land  from  the  destroyers  and  German  ships.  The 
visibility  was  poor  and  variable  and  the  coast 
line  is  low  and  has  fow  prominent  objects  on  it, 
and  I  think  that  persons  on  board  the  destroyers 
and  on  the  shore  might  very  easily  be  mistaken 
in  their  estimates. 

The  conclusion  I  have  come  to  on  the  evidence 
is  that  the  German  vessels  were  outside  the 
territorial  limit  when  sighted  and  signalled  to 
stop,  and  were  close  upon  it,  if  not  within  it, 
when  thoy  stopped,  but  were  well  within  it  when 
a  boarding  party  was  put  on  board  and  posteasion 
actually  taken  of  them. 


[Pkizm  Ct. 

The  question  is  whether  in  these  circumstanoes 
there  was  a  violation  of  Dutch  neutrality.  For 
the  Grown  it  was  contended  that  the  capture  took 
place  outside  territorial  waters  when  the  German 
vessels  hauled  down  their  fligs  or  at  any  rate 
when  they  stopped  their  engines,  and  that  from 
that  time  they  were  entirely  under  the  control  of 
the  British  destroyers.  In  this  state  of  things  it 
waa  contended  that  the  putting  a  boarding  party 
on  board  was  only  an  act  done  in  the  manage- 
ment of  a  ship  already  captured  and  was  there- 
fore not  an  act  of  war  done  within  neutral  waters. 
In  support  of  this  contention  the  cases  of  The 
Helecfcah  (R^sooe's  English  Prize  Gases,  vol.1, 
113  ;  1  Ch.  Rob.  227)  and  The  Edward  and  Mary 
(Roscoe,  vol  1,  312;  3  Oh.  Rob.  305)  were  cited. 
J  do  not  think  these  authorities  really  give  much 
help  in  this  case.  They  were  concerned  with  the 
tights  of  contending  captors  between  themselves, 
and  not  with  the  rights  of  neutrals  in  territorisl 
waters.  It  is  not,  however,  necessary  to  decide 
whether  the  formal  taking  possession  of  a 
voshoI  which  has  already  submitted  to  capture  is 
a  violation  of  neutrality  if  done  within  territorial 
water*,  because  in  my  opinion  there  was  in  this 
case  no  such  submission  or  deditio,  as  it  is  called, 
as  in  tbe  case  of  The  Rtbeckah  (ubi  tup  ). 

As  I  have  already  pointed  out,  the  hauling 
down  of  tbe  n*  *gs  by  the  German  vessels  was  not 
a  submission  to  capture,  because  the  oommander 
of  the  Sylph  states  distinctly  that  it  was  done 
first  at  the  time  when  they  altered  course  towards 
the  shore,  in  order  if  possible  to  escape.  Nor  do 
I  think  that  the  stopping  of  the  vessels'  engines 
was  such  a  submission.  They  submitted  so  far 
as  to  atop  their  engines  in  order  to  avoid  being 
sunk  by  gunfire,  but  they  continued  to  make  way 
towards  the  shore  by  carrying  their  headway, 
and,  after  that  was  lost,  by  drifting,  sad  refused 
to  go  astern  or  to  steer  to  tbe  westward  when 
ordered  to  do  so. 

It  may  be  that  at  first  tbe  signal  to  steer  to  the 
westward  was  not  understood,  but  in  the  case  of 
the  Marie  Horn  at  any  rate  there  is  distinct 
evidence  from  the  Teaser  that  when  followed  and 
hailed  to  go  astern  or  to  steer  to  the  westward, 
she  would  not  do  so.  I  think  the  other  vessel* 
were  doing  the  same,  and  that  the  object  of  all  of 
them  was,  if  possible,  although  they  had  stopped 
their  engines,  to  escape  into  neutral  waters  and 
to  avoid  capture. 

Tbe  act  of  capture  was  not  in  my  opiniot 
complete  until  tbe  boarding  party  took  possession, 
and  as  this  was  in  each  case  after  tbe  captured 
vessel  was  in  Dutch  territorial  waters,  there  was 
a  violation  of  Dutch  neutrality  and  the  vessels 
must  be  released. 

1  do  not  however,  think  that  there  was  any 
deliberate  intention  to  violate  D  atch  neutrality. 
Some  of  these  tame  destroyers  had  followed  other 
vessels  immediately  before,  and  had  left  them  on 
finding  that  they  were  in  Dutch  waters,  and  I  do 
not  find  in  this  case  any  of  those  circumstances 
which  are  necessary  in  order  to  subject  tbe  Crown 
to  a  liability  for  damages  or  costs. 

There  will  therefore  be  a  decree  of  release,  bat 
no  order  as  to  damages  or  costs. 

Solicitor  for  the  Procurator- General,  Treasury 

Solicitor. 

Solicitors  for  the  Dutch  Government,  Inee, 
Colt,  Lice,  and  Roeeoe. 
Solicitors  for  the  shipowners,  Walton  and  Co. 

Digitized  by  Googl<: 


The  Pkllwobm  and  othkr  Vbssels. 


MARITIME  LAW  CASES. 


493 


H. L  ]       William  Alexander  &  Sons  v.  Aktikbilhkab bt  Dampskbbkt  Hansa,  &c. 


[H.L. 


%ou&c  of  iLortig. 

7,  8  and  29, 1919. 

(Before  Lords  Finlay,  Gave,  Dunedin,  Shaw, 
and  Wbkhbvbt. 

William  Alexandeb  and  Sons  v  Aktiesbls- 

KABBT  DaMPSKEBET  HANSA  AND  OTHERS,  (o). 

ON  APPEAL  FROM  THE  SECOND  DIVISION  OP 
THE  COURT  OF  SESSION  IN  SCOTLAND. 

Charter-  parly— Construction — Demur  rajt — Lay  d  jys 
—  Ercepfi'ms — "Always  provided  steamer  can 
ditcharge  at  this  rate." 

The  terms  of  a  charter-party  provided  that  the 
charterers  of  the  ship  were  to  unload  its  cargo  of 
timber  at  the  *aie  of  100  standards  p*r  day, 
"  always  provided  steamer  can  .  .  .  discharge 
at  this  rate."  Owing  to  the  shortage  of  labour  at 
the  port  of  discharge  the  ship  was  detained  beyond 
the  number  of  lay  days. 

Hi  Id.  that  the  general  rule  established  by  the  autho- 
rities was  that  if  the  charterer  had  agreed  to  load 
or  unload  within  a  fixed  period  of  time  (and  id 
cert u a?  est  quod  oeitum  reddi  potent)  Ae  was 
answerable  for  the  no n- performance  of  that 
engagement,  whatever  the  nature  of  the  impedi- 
ments, unless  they  were  covered  by  exceptions  in 
the  chirler- party,  or  arose  through  the  fault  of  the 
shipowner  or  those  for  whom  he  was  responsible; 
and,  as  there  was  no  default  here  on  the  part  of 
the  shipowners,  the  charterers  were  liable  to  pay 


Held,  further  [Lord  Wrenbury  dissenting),  that  the 
proviso  in  the  charter-party  should  be  read  as 
referring  to  the  structural  capacity  and  fitness  of 
the  ship  for  discharging,  and  did  not  extend  to 
mere  inability  on  the  part  oj  the  snip  to  find 
labour.  The  charterer  was  not  excused  by  the  fact 
that  the  shipowner  as  well  as  himself  was  prevented, 
without  any  fault  on  his  part,  from  doing  his  share 
of  the  work. 

Decision  of  the  Second  Division  of  the  Court  of 
Sessions,  reported  sub  num.  Tb.  Frondal  and  Co. 
v.  William  Alexander  and  Sons  (56  S.  L.  Rep.  60), 


Appeal  from  an  interlocutor  of  the  Second 
Division  of  the  Court  of  Session  in  Scotland 
am  ruling  an  interlocutor  of  the  Lord  Ordinary 
(Lord  Hunter). 

The  appellants  were  the  charterers,  and  the 
respondents  were  the  owners  bf  the  steamship 
Hansa. 

The  action  was  brought  by  the 
against  the  appellants  for  demurrage. 

By  the  charter-party  the  Hansa  was  to  load  at 
Archangel  a  cargo  of  timber  and  proceed  with  it 
to  Ayr,  "  the  cargo  to  be  loaded  and  discharged 
at  the  rate  of  not  less  than  100  standards  per  day 
counting  from  the  steamer's  arrival  at  the  respec- 
tive ports,  and  notice  of  readiness  given  in  writing 
during  business  hours  and  permission  to  load 
granted,  whether  berth  available  or  not,  always 
provided  the  steamer  can  load  and  discharge  at 
this  rate."  "Should  the  steamer  be  detained 
beyond  the  time  stipulated  as  above  for  loading 
or  discharging  demurrage  shall  be  paid  at  701. 
per  day  and  pro  rata  for  any  part  thereof." 

If  the  discharge  at  Ayr  had  been  carried  out  at 
the  stipulated  rate  it  would  have  been  completed 


(•1 


by  W.E. 


in  aix  and  one* third  days.*  Owing  to  scarcity  of 
labour  at  the  port,  the  discharging,  which  began 
on  the  17th  Nov.  1915,  was  not  completed  nntil 
6  p.m.  on  the  2nd  Dec.  By  the  custom  of  the 
port  the  disc  barge  was  a  joint  operation.  It  was 
the  duty  of  the  shipowners  to  put  the  cargo  on 
the  quay  and  of  the  charterers  to  remove  it 
thence.  Both  shipowners  and  charterers 
employed  the  same  stevedore  for  this  work,  and 
as  he  could  not  get  enough  men  delay  took  place 
alike  as  regards  the  placing  of  the  cargo  on  the 
quay  and  its  removal  thence.  The  appellants 
having  been  sued  by  the  respondents  for 
demurrage  at  the  stipulated  rate  urged  that 
they  were  not  liable,  as  the  ship  was  not  in  a 
position  to  put  the  cargo  on  the  quay  at  the 
stipulated  rate  owing  to  the  aame  cause— -namely, 
the  scarcity  of  labour— which  prevented  the 
appellants  from  removing  it 

The  Lord  Ordinary  rejected  this  plea  and 
(rave  judgment  for  the  respondents,  and  the 
Seoond  Division  upheld  his  decision. 

Condie  Bandsman,  K.C.  and  Douglas  Jameson 
(both  of  the  Scottish  Bar)  for  the  appellants. 

MacKinnon,  K.C.  and  /.  Anderson  Maclaren 
(the  Utter  of  the  Scottish  Bar)  for  the 
dents. 

The  following  cases  were  referred  to  I 

Love  and  Stewart  Limited  v.  Row  ton  Steamship 
Company  Limited,  IS  Asp.  Mar.  Law  Css.  500; 
115  L.  T.  Rep.  415  j  (1916)  2  A.  C.  527,  at 

p.  535; 

Budgett  and  Co.  v.  Binnington  and  Co.,  6  Asp. 

Mar.  Law  Cm.  549,  592;  63  L.  T.  Bop.  742; 

(1891)  1  Q.  B.  35 ; 
Thiis  v.  Byers,  3  Asp.  Mar.  Law.  Cm.  147  ;  34  L.  T. 

Bop.  526  ;  (1876)  1  Q.  B.  Div.  244; 
Porteous  v.  Watney,  4  Asp.  Mar.  Law  Cat.  34 ;  39 

L.  T.  Bop.  195  ;  3  Q.  B.  Div.  534 ; 
Starker  v.  Kidd  and  Co.,  3Q.8.  Div.  223  ; 
Gu.rlo  t.  Garland  and  Rogers,  (1917)  2  8.  L.  T. 

254; 

Sorthjield  Bteamship  Company  v.  Campagnie 
UUnion  des  Gas,  12  Asp.  Mar.  Law  Cat.  87 ;  105 
L.  T.  Bop.  858  ;  (1912)  1  K.  B.  434 ; 

Armitage  v.  Insole,  1850, 14  Q.  B.  728  ; 

Randall  v.  Lynch,  2  Camp.  352  ;  12  East,  179; 

Hew  Steam  Tug  Company  v.  tTClmc,  7  Macph. 
733; 

Postlethwaits  v.  F reeland,  4  Asp.  Mar.  Law  Css. 

129,  302  ;  42  L.  T.  Bop.  845  ;  5  App.  Css.  599  ; 
Hansen  v.  Donaldeon,  1874,  1  B.  1066 ; 
Mackay  v.  Dick  and  Stevenson,  6  App.  Css.  251  ; 
Abchurxh  Steamship  Company  Limited  v.  S  tin  net, 

1911,  8.  C.  1010  ; 
Dampskibtselekabet  Danmark  v  Poulten  and  Co. 

(1913)  S.  C.  1043  ; 
Carver  on  Carriage  by  Sea,  p.  788,  s.  612 '; 
Boll's  Principles,  Boot.  432  ; 

Boll's  Coram  (M'Larsn's  edit.),  p.  622. 

The  following  considered  judgments  were 
read  :— 

Lord  Finlat.  —  This  is  a  claim  by  ship 
owners  for  demurrage  under  a  charter-party. 
Lord  Ordinary  decided  in  favour  of  the  pursuers 
(now  respondents),  and  the  Seoond  Division 
affirmed  his  decision.  The  questions  arising  on 
this  appeal  from  their  affirmance  are  two— (1)  as 
to  the  general  nature  of  the  obligation  imposed 
upon  a  charterer  by  a  clause  providing  for  dis- 
charge in  a  fixed  number  of  days  ;  and  (2)  as  to 
the  meaning  and  effect  of  the  words  at  the  end 
of  the  marginal  note  in  this  charter-party 
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"  alwajB  provided  steamer  can  load  and  discharge 
at  this  rate."  The  appellants  are  the  charterers 
and  the  respondents  the  owners  of  the  steamship 
Hansa.  By  the  charter-party  ths  vessel  was  to 
load  at  Archangel  a  cargo  of  timber  and  proceed 
with  it  to  Ayr.  Tbe  third  clause  in  the  oharter- 
party  so  far  as  material  is  as  follows : 

The  cargo  to  be  loaded  and  discharged  "at  the  rats 
of  not  let*  than  100  standard*  per  day,  counting  from 
steamer'*  arrival  at  the  respective  port*  and  notice 
of  readiness  yiven  in  writing  during  bu»\nees  hours 
and  permiteion  to  load  granted,  whether  berth  available 
or  not,  always  provided  that  tteamer  can  load  and 
i  at  this  rate."    .    .  . 


Tbe  words  in  italics  form  the  margin  il  note 
and  there  is  a  provision  in  the  oharter  that 
"  should  the  steamer  be  detained  beyond  tbe  time 
stipulated  as  above  for  loading  or  discharging 
demurrage  shall  be  paid  at  701.  per  day  and 
pro  raid  for  any  part  thereof." 

If  the  discharge  at  Ayr  bad  been  carried  out  at 
(he  rate  of  100  standards  per  day,  tbe  time 
occupied  would  have  been  six  and  one-third  days. 
Owing  to  a  scarcity  of  labour  at  the  port,  the 
discharging,  which  began  on  the  17th  Nov.,  was 
not  completed  until  6  p.m.  on  the  2nd  Dec.  By 
tbe  custom  of  the  port  the  discharge  was  a  joint 
operation.  It  was  tbe  doty  of  the  shipowners  to 
put  tbe  cargo  on  the  quay  and  of  the  charterers 
to  remove  it  thence.  Both  tbe  shipowners  and 
the  charterers  employed  the  same  stevedore  for 
this  work  and  so  be  could  not  get  enough  men, 
delay  took  place  alike  as  regards  the  placing  of  the 
cargo  on  tbe  quay  and  its  removal  thenoe.  The 
appellants  having  been  sued  by  the  respondents 
for  demurrage  at  the  stipulated  rate,  urge  that 
they  are  not  liable,  as  the  ship  was  not  in  a 
position  to  put  the  cargo  on  to  the  quay  at  the 
stipulated  rate,  owing  to  the  same  cause,  scarcity 
of  labour  which  prevented  the  appellants  from 
removing  it 

Lord  Hunter,  the  Lord  Ordinary,  rejected  this 
contention.  He  said:  "It  is  well  settled  that 
where  a  merchant  baa  undertaken  to  discharge  a 
ship  within  a  fixed  number  of  days  be  is  liable  in 
demurrage  for  any  delay  of  the  ship  beyond  tbat 

Jieriod  unless  snob  delay  is  attributable  to  the 
anlt  of  the  shipowner  or  those  for  whom  he  is 
responsible.  The  risk  of  delay  from  causes  for 
which  neither  of  the  oontracting  parties  is 
reHDonsible  is  with  the  merchant." 

The  second  division,  consisting  of  tbe  Lord 
Justice-Clerk,  Lords  Dandas,  Salveson  and 
Guthrie,  were  unanimously  of  the  same  opinior. 
Lord  Dundas  said  that  in  view  of  tbe  autho- 
rities, if  Mr.  Sandeman'8  appeal  for  the  appel- 
lants was  to  succeed  it  mast  be  in  the  House 
of  Lords. 

On  this  appeal  a  great  many  cases  were  cited 
laying  down  tbe  rule  that  if  the  charterer  has 
agreed  to  load  or  unload  within  a  fixed  period  of 
time  (as  ib  the  case  here  for  Cerium  e$t  quod  certum 
reddi  potest),  he  is  answerable  for  the  non-perf  orm  - 
ance  of  vthat  engagement,  whatever  the  nature 
of  tbe  impedimenta  unless  they  are  oovered 
by  exceptions  in  the  charter-party  or  arise 
through  the  fault  of  the  shipowner  or  those  for 
whom  he  is  responsible.  I  am  here  adopting  in 
substance  the  language  used  by  Scrutton,  L  J.  in 
hiB  work  upon  charter-parties  and  bills  of  lading, 
art  131.  Of  the  authorities  I  will  mention  only 
Budgelt  v.  Binningitm  (6  Asp.  Mar.  Liw  Gas.  540, 


592 ;  63  L.  T.  Rep.  742 ;  (1891)  1  Q.  B.  35),  and  I 
refer  especially  to  the  judgment  in  tbat 
given  by  Lord  Eiher. 


Although  no  authority  upon  the 
cited  which  would  in  itself  be  binding  upon  your 


Lordshipb'  House,  there  has  been  such  a 
of  authority  to  tbe  same  effect  that  I  think  it 
would  be  eminently  undesirable  to  depart  in  a 
matter  of  business  of  this  kind  from  the  rale 
which  has  been  so  long  applied,  even  if  your 
Lordships  felt  any  doubt  as  to  the  propriety  of 
these  decisions  in  the  first  instanoe.  I  myself 
have  no*  doubt  aa  to  their  correctninB  und  I 
understand  that  this  is  the  opinion  of  all  your 
Lordships. 

It  seems  to  me  that  the  appeal  on  this  point 
must  fail. 

With  regard  to  the  oonstraotion  of  the  con- 
cluding words  of  the  marginal  note,  the  motive  of 
the  charterers  for  desiring  the  insertion  of  tbeae 
words  is  immaterial ;  the  question  is,  what  is  the 
true  meaning  of  the  words  themselves.  Aa 
regards  all  mechanical  facilities  and  appliances 
the  steamer  was  equipped  for  delivery  at  the  rate 
mentioned  in  the  charter-party.  It  was  owing  to 
the  shortage  of  labour  that  she  was  unable  so  to 
deliver.  It  was  foroibly  contended  tbat  it  was 
for  the  ship  to  provide  the  labour  as  well  as  the 
applianoes;  that  appliances  without  labour  are 
of  no  use,  and  that  it  is  a  condition  of  the  char- 
terer's liability  in  terms  of  the  marginal  note 
tbat  tbe  steamship  should  be  in  a  position  to 
discharge  at  the  stipulated  rate,  having  men  and 
appliances  alike. 

1  do  not  think  that  this  meaning  should  be 
read  into  the  words  of  this  proviso.  Tbe  Court 
of  Appeal  in  the  case  of  Northfiold  Steamship 
Company  v.  Compagnie  L' Union  de$  Otu  (12 
Asp.  Mar.  Liw  Oam.  87;  105  L.  T.  Rep. 
853;  (1912)  1  K.  B.  434)  took  the  view 
that  suoh  words  should  be  read  as  referring 
merely  to  tbe  physical  capacity  of  the  ship  for 
discharging,  and  that  where  the  inability  to  dis- 
charge was  due  to  want  of  labour  without  fault 
on  the  part  of  the  shipowner  or  of  hiB  eervsnts,  the 
charterer  would  not  be  protected  by  suoh  words. 
I  think  they  were  right  If  it  had  been  intended 
that  mere  inability  on  the  part  of  the  ship  to  find 
labour  should  excuse  tbe  charterer,  much  dearer 
words  would  have  been  omployed.  The  terms 
used  are  not  sufficient  to  work  suoh  a  departure 
from  the  well-established  rule  that  the  charterer 
is  excused  from  delivery  in  the  stipulated  fixed 
time  only  when  he  is  prevented  from  doing  bis « 
part  by  the  default  of  the  shipowner.  He  is  not 
excused  by  the  faot  tbat  the  shipowner,  as  well 
as  himself,  was  prevented,  without  any  fault  on 
hiB  part,  from  doing  bis  share  of  the  work. 

I  think  that  this  appeal  should  be  dismissed 
with  costs. 

Lord  Cava  authorises  me  to  Bay   that  he 
concurs  in  the  judgment  1  have  just  read. 

Lord  Dumbuin. — The  general  question  of  the 
construction  of  a  contract  to  load  and  discharge 
a  vessel  within  a  certain  date,  ia  too  well  settled 
to  be  unsettled  now.  in  the  words  of  Mr.  Bell, 
principles  432—"  When  lay-days  and  demurrage 
are  stipulated  the  shipper's  obligation  is  absolute 
not  to  detain  the  ship  beyond  the  days,  and  be 
will  be  liable  for  damage  although  occaaioned  by 
causes  ov  «•  which  he  has  no  oontrol."   The  only 
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real  question  in  this  case  is  aa  to  the  effect  of  the 
ship  clause.  Aa  to  this  I  agree  with  the  learned 
judge*  of  the  oonrt  below.  It  it,  I  think, 
impossible  to  draw  any  distinction  between  any 
of  the  various  kinds  of  agencies  which  are  not 
within  the  control  of  the  ship,  any  one  of  which 
may  delay  the  loading  or  unloading.  If,  there- 
fore, the  clause  in  question  were  given  the  moat 
expanding  meaning  it  would  certainly  reverse 
the  ordinary  legal  result  of  the  stipulation  as  to 
lay-days.  I  agree  with  the  Lord  Justice-Clerk 
that  if  that  waa  meant  it  would  have  to  be 
effected  by  unambiguous  words.  If,  on  the  other 
hand,  the  olause  is  to  hare  a  restricted  meaning, 
then  I  agree  that  it  must  refer  to  some  defect 
peculiar  to  a  ship  as  a  ship.  So  construed  it  ia 
not  without  its  use,  for  I  do  not  agree  with  what 
Mr.  Sandeman  urged,  namely ,  that  if  the  clause 
were  not  there,  and  the  ship's  hatches  were  such 
that  unloading  within  the  days  waa  not  possible, 
the  ship  could  not  insist  upon  demurrage.  In  suoh 
a  oaae  I  think  the  general  rule  would  apply,  the 
charterer  having  taken  upon  himself  to  guarantee 
the  discharge  within  a  certain  number  of  days 
Suoh  a  case  is  distinct  from  a  oaae  of  actual 


fault  on  the  part  of  the  master  hampering  dis- 
charge.   I  should  onfy  in  conclusion  mention  the 


of  Hwgen  v.  DonahUon  (I.  R.  1066),  upon 
which  the  appellant  placed  great  relianoe.  I 
think  that  decision  can  be  well  supported,  but 
only  in  one  view— namely,  that  the  master  was 
able  to  get  extra  assistance,  and  did  not  get  it. 
Whether  that  was  a  true  view  of  the  facts  matters 
not.  The  Lord  Justice- Clerk  in  one  passage 
shows,  I  think,  that  a  case  of  the  present  sort  was 
not  in  his  view  to  be  ruled  by  that  decision.  He 
says  :  "  Until  the  shipmaster,  not  being  prevented 
by  an  external  or  adventitious  circumstance,  was 
prepared  to  give  delivery  there  could  be  no  deten- 
tion of  the  vessel  in  the  sense  of  the  charter- 
party."  Shortage  of  available  labour  is  an 
external  and  adventitious  circumstance.  Lord 
Ormidale  speaka  of  oulpable  delay  on  the  part  of 
the  ship  in  putting  out  the  cargo,  and  that  this  is 
the  true  view  of  the  oaae  seems  to  follow  fiom  the 
fact  that  both  the  Lord  J  uatioe-Olerk  and  Lord 
Ormidale  accepted  the  general  law  as  to  the 
charter  guaranteeing  the  unloading  in  a  oertain 
time  aa  settled  by  the  cases. 

1  think  the  appeal  should  be  dismissed. 

Lord  Shaw. — I  concur. 

I  am  of  opinion  that  the  judgments  of 
the  courts  below  are  correct,  and  that 
the  demurrage  of  4902.  is  due.  No  question  is 
raised  in  the  appeal  aa  to  the  calculations  upon 
which  this  sum  is  reached,  and  it  in  admitted 
that  the  lay-days  were  exoeeded  by  seven,  these 
lay-days  being  calculated  in  the  proportion  of 
100  standards  per  day  of  the  total  cargo  of  630 


standards.  The  question  in  the  case  ariees  upon 
olause  3  of  the  ohai  tar-party  and  these  words 
therein — i.e.  t 

The  cargo  to  be  loaded  and  discharged  at  the  rate  of 
not  less  than  100  standards  per  day,  ooonting  from  the 
steamer's  arrival  at  the  respeotire  ports,  and  notice  of 
readiness  given  in  writing  daring  basinesi  hoars  and  per- 
mission  to  load  granted  whether  berth  available  or  not, 
always  provided  the  steamer  oan  load  and  discharge  at 


It  ia  admitted  that  notion  of  readiness  to  dis- 
charge waa  duly  given  by  the  ship  on  her  arrival 


at  Ayr  on  the  17th  Nov.  1916.  The  reason  in 
fact  why  the  ship  was  not  discharged  within  the 
lay-days  is  admittedly  stated  accurately  in 
the  examination  of  the  witness  Kenny,  who 
waa  charged  by  both  parties  to  make  arrange* 
ments  for  the  discharge  of  the  ship  : 

"  Q.  Did  yon  get  for  the  ship  all  the  men  that  you 
could  get  P— A  All  that  I  could  find  round  about ; 
any  old  man  who  was  knocking  about  I  employed 


and  put  him  on  ship  work."  In  a  later  passage 
the  same  witness  says :  "  The  complaint  then 
really  was  a  fewness  of  men,  shortage  of  labour. 
Apart  from  that  I  never  heard  anything  said  on 
the  subject." 

As  applied  to  facts  like  these  the  law  is  perfectly 
well  settle**.  In  Randall  V.  Lynch  (11  Camp.  Rep. 
355),  Lord  Ellenborough  stated  the  position  in 
law  which  has  never  been  departed  from :  "  I  am 
of  opinion  that  the  person  who  hires  a  vessel, 
detains  her,  if  at  the  end  of  the  stipulated  time 
he  does  not  restore  her  to  the  owners.  He  is 
responsible  for  the  various  vicissitudes  which  may 
prevent  him  from  doing  so." 

This  proposition  was  repeated  in  ampler  words 
by  Lord  Selborne  in  Po$tUthwait*  v.  Freeland 
(4  Asp.  Mar.  Law  Oaa.  129,  302;  42  L.  T. 
Rep.  845;  5  App.  Cat.  599):  "There  ia  no 
doubt  that  the  duty  of  providing  and  making 
proper  use  of  sufficient  means  for  the  discharge 
of  cargo  when  a  ship  which  has  been  chartered 
arrives  at  its  destination  and  is  ready  to  discharge 
lies  (generally)  upon  the  charterer.  If  by  the 
terms  of  the  charter  party  it  is  agreed  to  discharge 
it  within  a  fixed  period  of  time  that  is  an  absolute 
and  unconditional  engagement,  for  the  non- 
performance of  which  he  is  answerable,  whatever 
may  be  the  nature  of  the  impediments  which 
prevent  him  from  performing  to  time  and  whioh 
cause  the  ship  to  be  detained  in  his  service  beyond 
the  time  stipulated." 

This  law  haa  been  applied  over  and  over  again 
and  is  too  settled  to  be  shaken.  The  risk  of 
vicissitudes  which  prevent  the  loading  or  dis- 
charge of  oargo  within  the  stipulated  lay  days 
lies  unconditionally  with  the  charterer.  This  is 
the  prescription  of  the  general  law.  To  avoid  its 
spplioal  i  m  either  (1)  the  contract  of  parties  must 
be  absolutely  dear ;  or  (2)  it  must  be  established 
that  the  failure  of  the  charterer's  duty  arose  from 
the  fault  of  the  shipowners  or  those  for  whom 
they  are  responsible.  The  law  of  Scotland  is 
identical  with  that  of  England  on  this  topic.  Mr. 
Bell  is  as  clear  as  the  English  "'edges  quoted, 
when  he  says  in  his  »'  Principles  :  "  When  lay 
days  and  demurrage  days  are  stipulated,  the 
charterer's  obligation  is  absolute  not  to  detain 
the  ship  beyond  tbe  days ;  and  he  will  be  liable 
for  the  demurrage  or  for  the  loss  arising  from 
detention  althongb  occasioned  by  circumstances 
over  whioh  he  has  no  control."  Recent  cases  in 
Scotland  have  followed  this  clear  rule. 

But  the  appellants  found  upon  Hanton  v. 
Donaldion  (tup.).  I  do  not  look  upon  that  case  as 
varying  or  invading  the  principle.  In  so  far  as 
it  may  be  held  to  do  so— and  some  of  the 
language  of  tbo  Lord  Justioe- Clerk  (Moncreiff)  is 
not  very  clear — the  decision  must,  in  my  humble 

2inion,  be  reckoned  a  bad  one.  But,  in  truth, 
I  decision  waa  one  upon  fault,  and  to  prevent  a 
person  from  claiming  damages  or  a  remedy  under 
contract  in  respect  of  circumstanoes  whioh  he 
himself  has  brought  about  is  a  principle  of  much 
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wider  application  in  law  than  in  regard  to 
shipping.  Lord  Ormidale,  however,  cleared  up 
the  point  in  his  opinion  when,  after  quoting  Mr. 
Bell  as  above,  he  oommenU  as  follows  upon  the 
passage  :  "  He  does  not  mean  to  say  and  does  not 
say  that  tbe  merchant  or  consignee  is  liable  for 
the  consequences  of  detention  caused  by  fault  on 
tbe  part  of  the  ship ;  or,  in  other  words,  by  the 
culpable  ornndue  delay  of  those  in  charge  of  the 
ship  in  putting  dut  the  cargo." 

It  was  on  this  latter  ground  that  Hanson  *  case 
was  decided.  It  is  admitted  in  the  present  case 
that  no  fault  attaches  to  the  respondents.  The 
responsibility  for  delay  and  consequent  damage 
is  accordingly  with  the  appellant.  It  would  have 
been  with  them  under  the  general  law  supposing 
wind  and  weather  had  been  such  as  to  prevent 
discharge  of  cargo,  and  even  under  this  special 
charter-party  it  is  expressly  provided  that  the 
unloading  days  hare  to  count,  "whether  berth 
available  or  not."  It  is  not  disputed  that  the 
vessel  was  of  a  capacity  and  had  equipment  to 
enable  the  proviso  to  be  complied  with— namely, 
that  the  "  steamer  can  load  and  discbarge  at  this 
rate."  A  proviso  of  that  desoript  ion  cannot  be  con- 
strued in  a  general  sense  so  as  to  wipe  out  the  well- 
known  obligations  and  responsibilities  which  rest 
upon  tbe  charterer.  The  inability  to  discharge  is 
an  inability  of  the  steamer  in  the  more  limited 
sense  of  a  reference  to  the  vessel  itself ,  its 
equipment,  or  the  like.  And  the  meaning  of  the 
clause  is  that,  suppose,  for  instance,  the  charterer 
was  ready  and  able  to  discharge  at  100  standards 
per  day,  but,  on  aooount  of  the  ship's  defect  or 
lack  of  equipment,  her  maximum  disoharge  could 
only  be  fifty  standards  a  day,  then,  of  course,  in 
snob  a  case  tbe  position  of  the  Bbip  is  just  the 
same  in  result  as  if  by  deliberate  fault  of  those 
in  charge  of  her  the  performance  by  the  charterer 
of  his  obligations  had  been  prevented.  Con- 
strued in  any  broader  sense  the  proviso  would 
wipe  out  the  obligation,  and  this  can  never  be 
allowed. 

Lord  Wrbnbubt. — This  iB  tbe  charterers' 
appeal  from  an  interlocutor  holding  them  liable 
for  demurrage.  There  arise  two  points  for  deci- 
sion, first,  whether,  if  the  charter  had  not  con- 
tained the  proviso  presently  stated,  the  charterers 
would  have  been  liable ;  and,  secondly,  whether, 
if  the  first  question  be  answered  in  the  affirma- 
tive, the  charterers  are  protected  by  the  proviso 
"  always  provided  steamer  can  load  and  discharge 
at  that  rate." 

The  charter  provides  as  follows  :  "  The  cargo 
to  be  loaded  and  discharged  at  the  rate  of  not  less 
than  100  standards  per  day  with  customary  steam- 
ship diBpatch  as  fast  aa  the  steamer  can  receive 
and  deliver  dnring  the  ordinary  working  hours 
of  the  respective  ports,  but  according  to  the 
custom  of  the  respective  ports,"  <kc.  For  the 
moment,  I  stop  there.  The  cargo  was  630 
standards,  and  by  arithmetical  computation, 
therefore,  although  not  by  definition  of  lay 
days  in  so  many  words,  the  charterers  were 
entitled  to  six  and  one-third  lay  days.  The  action 
is  for  demurrage  at  per  day  in  excesB  of  that 
time. 

The  vessel  was  detained  for  thirteen  and  one- 
third  days.  The  cause  of  delay  in  disoharge  was 
shortage  of  labour  at  the  port  of  discharge. 

The  general  rule  iB  that  the  duty  of  providing 
sufficient  means  for  the  discharge  of  the  cargo 
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lies  upon  the  charterer.  The  party  who  has  con* 
tracted  to  unload  within  a  specified  time  must 
bear  the  loss  occasioned  by  any  excess  of  time 
although  tbe  delay  is  not  occasioned  by  any 
default  on  his  part.  But  this,  of  oourse,  is 
subject  to  any  provision  to  the  contrary  in  the 
charter.  In  the  absence  of  such  a  provision  the 
charterer  contracts  not  to  do  his  best  to  deliver, 
but  contracts  to  deliver.  In  the  charter  so  far  as 
I  have  quoted  it  I  find  nothing  to  relieve  the 
charterer  from  this  contractual  obligation.  If 
tbe  charter  had  not  contained  the  proviso,  I  think 
the  charterer  would  have  been  liable. 

The  seoond  question  is :  whether  he  is  relieved 
by  the  proviso.  The  words  are*,  "always 
provided  steamer  can  load  and  discharge  at  this 
rate."  It  was  admitted  by  the  pursuers  that  it 
was  the  duty  of  the  ship  to  dump  the  cargo  on 
tbe  quay.  The  witness  Steele,  who  was  agent 
for  tbe  ship  at  Ayr,  acting  as  he  says  "  of  course 
for  the  ahip  "  endeavoured  to  obtain  but  failed  to 
obtain  sufficient  labour.  When  the  ship  bad 
dumped  the  cargo  on  the  quay  it  was  the  cargo 
owner's  duty  no  doubt  to  keep  the  quay  from 
being  blocked  with  timber.  There  was  no  default 
by  the  cargo  owner  in  that  respect.  Tbe  ship 
was  never  kept  waiting  on  the  shore  gang.  The 
timber  was  promptly  removed  whenever  landed 
on  the  quay. 

In  these  circumstances,  the  question  is  as  to 
what  is  the  meaning  of  tbe  words  "provided 
steamer  can "  discharge.  The  language  is,  of 
oourse,  elliptical.  It  must  refer  not  merely  to 
the  struotural  capacity  of  the  steamer,  e.g.  that 
she  has  only  certain  hatch  ways  and  no  more, 
but  also  to  at  h>a«*t  the  mechanical  appliances 
with  which  she  is  fitted,  e  g.,  that  she  has  only 
certain  engines  and  of  certain  horse  power  and 
no  more.  I  see  no  reason  why  it  should  not  refer 
also  to  the  labour  which  is  to  work  the 
mechanical  applianoes.  Suppose  the  powers  were 
eleotrio  but  the  motion  were  out  of  order.  The 
steamer  then  I  conceive  cannot  discharge.  How 
does  this  differ  from  the  case  where  the  motors 
are  in  order  but  there  is  no  man  to  pull  a  lever 
and  start  the  power  P  Or  suppose  tbe  power  was 
ete&m,  but  there  was  neither  stoker  nor  engineer. 
The  machinery  is  not  machinery  for  any  effective 
purpose,  unless  it  can  be  operated.  Then,  does 
the  case  differ  when  the  machinery  can  be  worked, 
but  there  is  no  manual  labour  to  introduce  tbe 
goods  to  the  machinery  and  cause  it  to  operate 
upon  them,  and  again  to  disengage  the  goods 
and  set  the  machinery  free  to  operate  upon 
further  goods?  All.tbese  are  to  my  mind  similar 
in  kind.  The  steamer  whose  ability  is  the  test, 
must  I  think,  be  a  structure,  plus  a  control  which 
will  give  life  to  that  which  without  it  is  power- 
less and  whioh  will  make  it  an  apparatus  capable 
for  giving  discharge.  Discharge  is  a  word  which 
involves  activity  not  mere  passive  existence.  If 
the  expression  is  to  be  thus  understood,  the 
contract  is  that  the  charterer  will  discharge  at 
100  standards  a  day,  provided  that  the  steamer 
is  such  as  regards  (a)  her  structure;  (b)  her 
engine  and  mechanical  power;  (e)  such  labour  to 
utilise  these  mechanical  appliances  as  it  ia  for  the 
steamer  to  supply  as  that  she  "  can  discbarge  " 
(i.e.  admitted  dump  on  the  quay)  100  standards  a 
day.  This,  I  think,  is  the  meaning  of  tbe 
proviso.  The  delay  was  caused  by  the  deficiency 
of  the  labour  above  called  (c).    The  proviso  oast 
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a  pan  the  ship  the  responsibility  for  this 
deficiency.  The  result  is,  in  my  opinion,  that  the 
proviso  has  relieved  the  charterers  from  a 
liability  which  would  otherwise  have  rested  upon 
them.  For  theao  reasons,  I  think  that  the  appeal 
should  be  allowed. 

Agents  for  the  appellant',  Inet,  Coll,  Inte, 
and   Rosece,  for  John  W.   and   0.  Lochkart 
Solicitors   Ayr,  and  Doss,  Loehhart,  and  Smart, 
o.  o.U.,  Edinburgh. 

Agents  for  the  respondents,  BolUrtU  and 
Rocks,  for  Lucas,  Hurry,  Galbraiih,  and 
Macpherton,  Writers,  Glasgow,  and  Maepherton 
and  Mackwu,  8  S  0.,  Edinburgh.  ' 


Nov.  18  and  20,  1919. 
(Before  the  Lord  Chancellor  (Lord  Birkenhead), 

Lords  Haldane,  Dunedin,  and  Buckmaster.) 
Stoomvaart    Maatschapptj    Sophie     H.  v. 

Merchants'     Marine    Insurance  Company 

LnnTKD.  (a) 

ON  APPEAL  FROM  THE  COCRT  OF  APPEAL  IN  ENGLAND. 

Marine  insurance — Policy — F.c.  and  s.  clause  

War  risks— Perils  of  the  sea—Loss  by  explosion  of 
drifting  mines. 
The  appellants,  a  Dutch  company,  insured  a  steamer 
and  freight  against  a  total  loss  with  the  respondent 
insurance  company.    On  the  I8/A  Avg.  1914  fAe 
ship  left  Pelrograd  on  a  voyage  to  Helsingfors.  She 
was  escorted  by  Russian  warships  until  she  was  out- 
sidt  the  Russian  minefields,  when  the  escort  left  her. 
After  she  had  proceeded  another  fifty  seven  miles  she 
struck  three  mines  in  succession,  and  was  totally 
lost.    The  mines  were  assumed  to  be  fixed  mines 
which  had  been  placed  by  the  Russians  to  protect 
the  northern  coasts  of  the  Oulf  of  Finland  and  had 
broken  adrift. 
Each  of  the  policies  contained  the  clause  "  War- 
ranted fret  from  capture,  seizure,  detention,  and  all 
other #  consequencess  of  hostilities  (piracy,  riots, 
civil  commotions  and  barratry  excepted)  "  and  also 
a  clause  providing  that  the  insurance  was  specially 
to  cover  loss  through  explosions. 
In  an  action  on  the  policies  the  appellants  contended 
that  the  ship  was  lost  by  marine  and  not  war 
risks,  and  that  the  clause  warranted  free  from  cap- 
ture, d-c,  referred  to  hostile  acts  which  amounted 
to  taking  poA-iession  of  the  ship  insured  and  did 
not  include  consequences  of  hostilities  which  were 
not  ejusdem  generis  with  capture,  seizure,  and 
detention  such  as  the  destruction  of  the  ship  by 
drifting  mines. 
Held,  that  the  loss  of  the  vessel  was  the  direct  conse- 
quences of  hostilities,  and  the  respondents  were  not 
liable  therefore  under  the  policies. 
Decision  of  the  Court  of  Appeal  affirmed. 
Appeal  from  a  judgment  of  the  Court  of  Appeal 
affirming  a  judgment  of  Bailbache,  J.  dismissing  a 
claim  for  a  total  loss  made  by  the  appellants,  the 
owners  of  the  Dutch  steamship  A  lice  H.  against  the 
respondents  as  insurers  of  the  ship  and  freight. 

The  question  in  the  appeal  was  whether  the 
respondents  were  liable  under  the  contracts  of 
insurance  for  the  loss  of  the  ship  and  freight. 
The  facts  are  fully  stated  by  the  Lord  Chancellor. 

Schwabe,  K.C.  and  Robertson  Dunlop,  K.C.  for  the 
appellants. 
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R.  A.  Wright,  K.C.  and  Stuart  Bevan,  K.C.  for  the 
respondents. 

Ihe  Lord  Chancellor  (Lord  Birkenhead). — 
This  appeal  is  from  a  judgment  of  the  Court  of 
Appeal  dated  the  23rd  Oct.  1918  aftirming  a  judg- 
ment of  Bailhache,  J.  of  the  1st  May  of  the  same 
year,  by  which  he  dismissed  a  claim  for  total  loss 
made  by  the  appellants,  the  owners  of  the  Dutch 
steamship  Alice  H.,  against  the  respondents  as 
insurers  of  the  ship  and  freight  The  question  to 
be  determined  by  your  Lordships  is  whether  the 
respondents  are  liable  under  the  contract  of 
insurance  for  the  loss  of  the  ship  and  freight. 

The  facts  relating  to  the  loss  of  the  ship  may  be 
stated  quite  shortly.    On  the  18th  Aug.  1914  she 
left  Petrograd  on  a  voyage  to  Helsingfors.  At 
1  a.m.  on  the  20th  Aug.,  after  she  had  reached  a 
spot  in  the  Gulf  of  Finland  about  thirty  miles  to  the 
soothward  of  Hango  Fiord,  she  struck  three  mines  in 
succession.   The  mines  exploded  and  caused  such 
damage  to  the  vessel  that  she  Bank.    The  mines 
were  either  fixed  mines  which  had  been  placed  by 
the  Russians  near  Hango  for  defensive  purposes, 
and  had  broken  adrift  to  the  spot  where  they  were 
struck  by  the  ship,  or,  on  an  alternative  view,  they 
may  have  been  German  mines.    The  respondents 
had  effected  insurances  upon  the  hull  and  freight 
of  the  Alice  //.  under  two  policies  of  marine  insur- 
ance dated  the  30th  Jan.  1914,  for  £1,500  for  twelve 
months  commencing  on  that  date.    The  policies 
were  identical  in  their  terms.    The  documents  pur- 
porting to  contain  these  terms  consisted  of  an 
ordinary  English  policy,  which  throughout  the  case 
was  referred  to  as  document  1,  to  which,  however, 
were  attached  two  other  documents,  one  headed 
'*  Blom  &  Van  Der  Aa,  Insurance  Brokers,  Amster- 
dam," which  is  referred  to  throughout  the  cases  as 
document  2,  and  the  third  which  was  spoken  of  as 
document  3,  containing  certain  clauses  printed  in  red. 
Document  2,  which  is  neither  signed  nor  filled  in  in 
the  vacant  spaces,  contains  a  clause  printed  in  red 
in  the  following  terms  :  "  This  insurance  is  exclu- 
sively subject  to  the  English  laws,  and  more  particu- 
larly to  the  English  marine  insurance  laws  of  1906, 
and  is  effected  on  the  conditions  of  the  English 
Lloyd's  policy  as  if  it  had  been  subscribed  on  such 
policy,  and  more  particularly  on  the  conditions  of 
the  attached  clauses  No.  (  ),  and  all 

the  stipulations  on  the  printed  text  of  the  policy  or 
in  the  '  Deposited  Rotterdam  Exchange  Condi- 
tions '  that  are  not  in  conformity  with  the  condi- 
tions and  customs  of  the  Lloyd's  policy  are  herewith 
declared  void."  It  is  only  necessary  to  add  upon 
this  part  of  the  case  that  the  "  Deposited  Rotterdam 
Exchange  Conditions"  were  not  produced  in  the 
court  below,  and  so  far  as  appears  from  the  evidence 
which  was  presented  in  that  court  they  never  were 
made  part  of  the  contract. 

Now  in  document  No.  1  the  "  warranted  free  of 
capture  "  clause  had  originally  found  a  place ;  it 
was  in  these  terms  :  "  Warranted  free  of  capture, 
seizure,  and  detention,  and  the  consequences  therof 
or  any  attempt  thereat,  piracy  excepted,  and  also 
from  all  consequences  of  riot,  civil  commotion, 
hostilities  or  warlike  operations,  whether  before  or 
after  declaration  of  war."  It  was,  however,  struck 
out,  and  the  erasure  was  initialled  on  behalf  of  the 
respondents.  The  policy  therefore  had  a  contract 
which,  confined  to  document  1,  was  an  insurance 
covering  both  marine  and  war  risks.  Document  3, 
if  it  formed  part  of  the  contract,  contained, 
however,  a  clause,  unnumbered,  which  dealt  with 

Digi    3S  Google 


498 


MARITIME  LAW  CASES. 


H.  or  L.]  Stoomvaabt  Maatschappij  Sophie  H.  v.  Merchants'  Mabixk  Ixstnt.  Co.   [H.  op  L. 


the  matter ;  it  is  in  these  terms  :  "  Warranted 
free  from  capture,  seizure  and  detention,  and  all 
other  consequences  of  hostilities  (piracy,  riots, 
civil  commotion  and  barratry  excepted)."  The 
first  question,  therefore,  that  arises  for  decision  in 
this  case  is  what  document  or  documents  con- 
stitute the  contract  between  the  parties  7  If  the 
contract  is  limited  to  document  No.  1,  there  is 
no  answer  to  the  plaintiffs'  claim.  If,  on  the 
other  hand,  the  contract  on  the  true  construction 
of  it  is  expressed  in  the  three  documents  (docu- 
ments 1,  2,  and  3)  other  considerations  will  arise 
for  decision. 

I  am  clearly  of  opinion  that  in  this  matter  it  is 
necessary  to  look  for  the  terms  of  the  contract  to 
all  three  documents  in  order  to  produce  a  composite 
contract,  and  I  am  encouraged  in  this  view  by  the 
demeanour  of  the  plaintiffs  throughout  the  whole 
of  this  litigation.  When  I  examine  the  pleadings 
I  find  that  the  defendants  in  their  points  of  defence 
clearly  indicated  that  they  looked  to  the  three 
documents  as  containing  the  contract.  Whether 
or  not  the  formal  laws  of  pleading  as  it  is  prac- 
tised now  in  the  Commercial  Court  would  have 
been  content  with  a  Bimple  joinder  of  issue  upon  a 
defence  so  indicated,  I  do  not  pause  to  inquire, 
because  I  am  of  opinion  that  had  the  plaintiffs  at 
that  stage  of  the  litigation  intended  to  contend  that 
document  1,  and  document  1  alone,  contained 
the  contract,  they  would  have  thought  it  prudent 
to  express  such  a  contention  explicitly  on  the  plead- 
ings. And  when  I  pass  on  to  consider  what  took 
place  before  the  trial  judge,  I  am  much  confirmed 
in  my  view  that  it  was  not  then  the  important  part 
of  the  plaintiffs'  case  which  it  has  become  to-day  to 
contend  that  the  contract  was  contained  in  docu- 
ment 1.  Had  this  been  the  contention  of  the 
plaintiffs  in  the  court  of  first  instance,  it 
would  have  been  their  principal  contention,  for  the 
reason  that  if  document  1,  and  document  1 
alone,  was  the  record  of  their  contract  they  had  a 
complete  answer  to  the  defence  whioh  it  was 
attempted  to  make.  I  do  not  find  in  the  record  of 
the  proceedings  which  I  have  read,  nor  do  I  find  in 
the  terms  of  the  judgment  of  the  learned  judge, 
the  slightest  indication  that  this  contention  was 
seriously  pressed  upon  him  by  the  plaintiffs  in  their 
case.  1  am  of  opinion  from  the  internal  evidence 
that  it  was  the  intention  of  both  parties  to  express 
their  intention  in  all  three  documents. 

I  pause  here  to  observe  that  I  agree  entirely  with 
the  observations  made  by  the  co- judges  in  the 
courts  below  as  to  the  extreme  slovenliness  of  form- 
ing contracts  so  casually  and  in  such  scattered 
terms  in  important  commercial  matters.  What  really 
happened  here,  however,  may,  I  think,  be  conjec- 
tured with  reasonable  certainty.  The  original  form 
suggested  for  the  contract  is  contained  in  the 
Lloyd's  policy.  Additions  are  then  made  to  it  as 
the  result  of  suggestions  coming  from  abroad,  and 
these  suggestions,  as  I  understand  the  history  of  the 
matter,  are  accepted,  and  bo  a  document  very  in- 
convenient  to  construe  cones  into  existence. 

When  it  is  once  decided  that  the  contract  is  to  be 
found  not  in  a  single  document,  but  in  ail  three, 
other  considerations  are  advanced  on  behalf  of  the 
appellants  here.  It  is  said  in  the  first  place  that  if 
the  red  clauses,  that  is  to  say,  the  provisions  of 
document  3,  form  part  of  the  contract,  neverthe- 
less the  respondents  are  liable  under  their  policy, 
because  the  dam  \ges  here  were  not  the  direct  cause 
of  hoetUitios.    That  argument  is  based  upon  the 


assumption,  which  may  or  may  not  be  well  founded, 
that  these  mines  had  floated  for  a  very  considerable 
distance  before  the  moment  of  contact  with  the 
vessel.  I  am  unable  to  assent  to  this  argument, 
and,  indeed,  it  involved  Mr.  Schwabe  in  what  ap- 
peared to  me  to  be  the  absurdity  of  contending  that 
if  a  torpedo  which  was  launched  by  a  vessel  destroyed 
the  vessel  at  which  it  was  launched,  that  would  be 
the  result  of  hostilities,  but  if  it  missed  that  vessel 
and  a  few  moments  later  struck  another  vessel  and 
sank  it,  that  would  not  be  the  result  of  hostilities. 
I  cannot  take  this  view.  These  mines  were  placed 
there  for  hostile  purposes ;  tbey  were  placed  there, 
in  other  words,  to  carry  out  some  purpose  which  waa 
to  contribute  to  the  progress  of  the  war.  They  lost 
their  moorings,  as  in  human  experience  frequently 
happens  to  mines,  and  so,  having  lost  them,  they 
came  into  contact  with  this  vessel.  1  have  no  doubt 
that  such  a  contract,  with  its  fatal  consequences  to 
the  vessel,  was  a  direct  result  of  hostilities  within 
the  meaning  of  that  clause. 

But  it  was  then  contended  by  the  appellants  that 
in  any  event  the  words  "  all  other  consequences  of 
hostilities  "  are  to  be  construed  as  being  ejusdem 
generis  with  the  words  which  precede,  "  capture, 
seizure,  and  detention,"  and  so  construed  it  is  con- 
tended that  the  sinking  of  this  vessel  by  contact 
with  floating  mines  oonnot  be  described  as  being  a 
consequence  of  hostilities.  Here,  again,  I  am  unable 
to  accept  the  view  that  is  put  forward  by  the  appel- 
lants. What  we  have  to  ask  ourselves  in  this  case, 
as  in  all  these  cases,  is.  Do  generic  words  precede  the 
words  the  effect  of  which  is  in  controversy  ?  Can 
a  genus,  in  other  words,  be  evolved  from  the*  terms 
"  capture,  seizure,  and  detention."  I  think  it  can. 
The  genua  here  is  a  category  more  or  less  complete 
of  various  disadvantages  and  risks  following  upon 
a  state  of  war.  The  words  "  capture,  seizure,  and 
detention  "  are  in  any  case  suggestive  of,  certainly 
consistent  with,  a  state  of  hostilities,  and  when  those 
wordB  are  followed  by  the  expression  "  all  other 
consequences  of  hostilities"  the  matter  seems 
to  me  to  be  perfectly  plain,  "  capture,  seizure, 
and  detention  and  all  other  consequences  of 
hostilities." 

I  therefore  arrive  without  difficulty  at  the  con- 
clusion that,  just  as  capture,  seizure,  and  detention 
are  consequences  or  may  be  consequences  of 
hostilities,  and  were  evidently  contemplated  by  the 
parties  to  this  contract  as  being  consequences  of 
hostilities,  those  words  "other  consequences  of 
hostilities  " 
construed 

happened  in  this  case. 

1  am  of  opinion,  therefore,  that  this  -appeal  should 
be  dismissed  with  costs,  and  I 
accordingly. 

Lord  Haldane. — I  have  arrived  at  the  same  con- 
clusion as  your  Lordship  on  the  Woolsack.  I  do  not 
propose  to  add  anything  upon  the  first  two  questions 
with  which  your  Lordship  dealt — namely,  the 
question  what  documents  constituted  the  contract, 
and  the  question  whether  what  happened  was  a 
direct  cause  of  loss  in  such  a  fashion  as  to  oorae 
within  the  terms  of  the  policy  of  insurance.  But  I 
wish  to  add  a  few  words  upon  the  construction  of  the 
exception  in  the  warranty  clause. 

The  words  are  very  short :  "  Warranted  free  from 
capture,  seizure,  and  detention,  and  all  other  oonse 
quences  of  hostilities  (piracy,  riots,  civil  commo- 
tions and  barratry  excepted)."  Now,  in  accordance 
with  well-known  principles  of  construction,  the  rule 
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of  ejusdem  generis  is  applied  in  cues  where  an  inten- 
tion is  to  be  collected  that  that  role  should  apply. 
One  judges  of  that  intention  from  the  words,  and  it 
yields  to  any  expression  which  seems  to  exclude  it, 
but  the  rule  is  broadly  this :  that  where  you  have 
an  enumeration  which  is  obviously  an  enumera- 
tion of  species  falling  within  a  genus,  the  general 
words  following  upon  the  enumeration  are  held 
not  to  exclude  the  genus,  but  to  cover  only  further 
species  which  belong  to  that  genus.  The  rule,  as 
1  have  said,  may  yield  to  intention,  but  it  is  the 
rule  which  is  pnmd  facie  applied  in  the  construc- 
tion of  such  documents. 

Now,  applying  the  rule  to  the  extent  to  which 
I  think  it  can  be  legitimately  applied,  that  is  to  say, 
to  the  extent  to  which  i  t  can  be  applied  consistently 
with  the  expressions  made  by  the  parties,  I  think 
the  true  reading  of  them  is  this  :  the  exception 
extends,  first  of  all,  to  capture,  seizure,  and  deten- 
tion due  to  hostilities,  ana  then,  under  a  second  set 
of  words,  all  other  consequences  due  to  hostilities 
that  are  ejusdem  generis  in  the  sense  that  the  assured 
are  thereby  deprived  of  the  ahip,  but  excepting 
from  such  consequences  those  that  are  in  the  nature 
of  "  piracy,  riots,  civil  commotion*  and  barratry." 
I  think  that  to  that  extent  and  in  that  fashion 
—and  to  that  extent  and  in  that  fashion  alone,  so 
far  as  my  mind  is  concerned — the  application  of  the 
rule  can  be  made  in  such  a  way  as  to  apply  the 
principle  of  ejusdem  generis  in  the  only  fashion  in 
which  it  can  be  legitimately  applied  in  considering 
the  clause  we  have  before  us. 

Lord  DruEDin. — I  concur.  I  do  not  think  it 
necessary  to  add  anything  except  a  single  word  on 
the  last  point  which  the  noble  and  learned  Viscount 
has  spoken  of. 

After  all,  you  have  got  to  find  a  genus  in  order  to 
have  the  application  of  the  rule  of  ejusdem  generis, 
and  the  choice  here  must  be  either  that  the  genus 
is  hostilities  in  general  and  the  consequences  thereof, 
or  is  Bimply  that  one  form  of  the  consequences  of 
hostilities  where  a  ship  is  taken  and  remains  intact- 
It  seems  to  me  that  the  whole  common  sense  view  of 
the  situation  points  to  the  first,  and  accordingly  the 
other  words  which  come  after  it  cannot  have  the 
rule  of  ejusdem  generis  applied  to  them  in  the  re- 
stricted manner  in  which  alone  they  would  be 
of  any  use. 

Lord  Buckhastkr. — This  is  an  action  upon  a 
policy  of  insurance,  and  the  firat  question  that 
arises  for  consideration  is,  What  is  the  evidence 
of  the  contract  upon  which  the  action  is 
brought  ? 

In  ordinary  circumstances  a  policy  in  the  form  of 
one  of  many  documents  which  nave  been  laid  before 
your  Lordships  would  be  sufficient  for  that  purpose  ; 
but  here  the  appellants  (who  were  the  plaintiffs  in 
the  suit)  laid  before  the  learned  judge  who  tried  thiB 
case  no  fewer  than  five  documents,  which  were  all 
fastened  together.  They  do  not  appear  to  have 
accompanied  this  tender  of  evidence  by  any  protest 
against  the  consideration  of  anything  except  the 
one  document  whioh  is  admittedly  the  foundation 
of  the  whole  proceedings,  nor  could  they  have  done 
so,  because  by  common  consent  one  of  the  docu- 
ments atached  to  it  is  a  document  which  must  be 
regarded  for  the  purpose  of  considering  what  the 
contract  is. 

The  only  question  that  remains  is  whether  the 
other  documents  have  to  be  considered  too.  I  must 
admit  that,  except  for  the  special  circumstances  in 
whioh  this  case  stands,  I  should  have  found  it  diffi- 


cult to  have  accepted  the  view  that  all  three  docu- 
ments together  formed  the  contract ;  because  the 
last  document  but  one  is  notice  given  by  a  mortgagee 
that  apparently  was  issued  after  the  contract  was 
signed,  and  on  the  top  of  that  is  again  fastened  a 
most  material  document  which  limits  the  character 
of  the  trading  in  the  Baltic,  where  the  vessel  was 
making  its  voyage.  But  the  thing  which  convinced 
me  that  all  these  documents  must  be  regarde  1 
together  is  the  fact  that  they  were  received  by  the 
plaintiffs  without  protest,  and  produced  by  them 
as  the  evidence  of  their  case. 

All,  therefore,  that  remains  for  consideration  is 
whether,  when  all  the  documents  are  considered 
together,  the  plaintiffs  are  entitled  to  say  that  the 
policy  has  covered  the  risk.  Even  this  is  not  easy 
to  determine,  because  the  documents  are  confused 
and  contradictory.  It  must,  however,  be  accepted 
that  from  the  general  words  which  cover  the  loss 
there  is  an  exception,  and  that  exception  is  to  be 
found  in  the  red  note  which  warrants  that  the 
policy  is  to  be  outside  the  "  capture,  seizure,  and 
detention  and  all  other  consequences  of  hostilities 
(piracy,  riots,  civil  commotions  and  barratry 
excepted) "  Mr.  Schwabe  contends  that  in  that 
clause  you  have  to  consider  the  words  "all 
other  consequences "  as  ejusdem  generis  with 
"  capture,  seizure,  and  detention,"  and  that  as 
the  loss  was  due  to  the  complete  destruction  of 
the  vessel  by  sinking  by  mines,  the  exception 
does  not  take  his  case  outside  the  present 
words. 

The  discussion  of  the  question  of  ejusdem  generis 
is  very  liable  tq  be  more  diffuse  than  profitable. 
Roughly  speaking,  it  merely  means  this  :  that  where 
in  at  least  two  cases  illustrations  are  given  of  par- 
ticular instances,  and  those  are  followed  by  general 
words,  if  you  can  from  the  instances  mentioned 
obtain  a  general  characteristic  that  will  cover  the 
general  words,  the  general  words  do  not  extend 
beyond  those  characteristics,  but  if  you  find 
in  the  general  words  themselves  again  further 
exceptions  which  showed  that  the  general 
words  must  be  regarded  as  having  a  wider 
ambit  than  would  be  oovered  by  the  special 
characteristics,  then  the  doctrine  of  ejusdem  generis 
does  not  spply.  In  fact,  the  whole  question  is 
purely  one  of  construction,  and  the  artificial  rule  is 
due  to  the  assumption  that  if  special  instances  are 
named  and  followed  with  general  words,  the 
draftsman  would  not  have  taken  the  trouble 
to  give  the  special  instances  if  the  general 
words  were  intended  to  have  a  wide  and  general 
ambit 

In  the  present  case  I  agree  with  what  has  been 
said  by  the  noble  and  learned  Lord  on  tho  Woolsack 
as  to  tho  effect  of  this  clause.  If  this  vessel  bad  been 
crippled  by  a  mine  she  would  have  been  detained, 
and  when  she  was  sunk  by  a  mine  it  is  difficult  to  see 
why  she  is  not  be  to  regarded  as  within  the  general 
words  "  all  other  consequences  of  hostilities.' ' 

Appeal  dismissed. 

Solicitors  for  the  appellamts,  Russell  and  ArnhoU. 
Solicitors  for  the  respondents,  Waiions  and  Co. 
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Jfufcictal  Committee  of  tfjeftrimj  Council, 

Jan.  23.  24,  27,  28, 31,  and  July  31, 1919. 

(Present :  The  Right  Hone.  Lord*  Sumrbr, 
Pabmook,  Wrknburt,  bTERNDALE,  and  Sir 
Arthur  Chahnell) 

Thr  Leonora  and  Cargo,  (o) 

ON  APPBAL  FROM  THE  PRIZE  COURT,  ENGLAND 

Prize  Court— Reprisals— Seizure  of  neutral  ship  and 
cargo— Cargo  of  -  enemy  origin  "  —  Order  in 
Council  of  the  164  Feb.  1917—  Validity 

The  Order  in  Council  of  the  Wh  Feb.  1917,  blown  as 
the  Second  Retaliatory  Order,  which  authorises  the 
condemnation  of  vessels  carrying  cargo  to  or  from 
countries  contiguous  to  Germany,  provided  that  such 
vessels  have  not  first  called  at  an  appointed  British 
or  al.ied  port  for  txamination,  is  justified  by  the 
recognised  principles  of  international  law,  and 
involves  no  greater  hazard  or  .prejudice  to  neutral 
trade  than  is  commensurate  with  the  gravity  of  the 
enemy  outrages  and  the  common  need  for  their 
repression. 

Decision  of  Evans,  P.  (14  Atp.  Mar.  Law  Cos.  209; 
118  L.  T.  Rep.  362  ;  (1918)  P.  182)  uffirmed. 

Appeal  from  an  order  of  Evans,  P,  reported 
14  Aep.  Mar.  Law  Oaa.  209;  118  L.  T.  Rep. 
362 ;  (1918)  P.  182,  allowing  an  action  for 
condemnation  of  the  steamship  Lecnora.  The 
Leonora  was  a  Dutch  steamship  bound  from 
Rotterdam  to  Stockholm  direct.  The  ship  and 
cargo  were  seized  pursuant  to  an  Order  in  Gonncil 
of  the  16th  Feb.  1917,  known  as  the  Second  Reta- 
liatory Order,  which,  after  reciting  the  German 
memorandum  of  the  31et  Jan.  1917  as  being  in 
fl  j  grant  contradict  ion  of  international  law  and 
as  rendering  farther  measures  necessary  against 
enemy 'commerce,  declared  that  goods  wbioh  were 
found  on  the  examination  of  any  vessel  to  be 
goods  of  enemy  origin  or  with  an  enemy  destina- 
tion should  be  liable  to  condemnation,  and  that 
any  vessel  carrying  goods  of  enemy  origin  should 
be  liable  to  capture  and  condemnation  in  respect 
of  the  oarriage  of  so  oh  goods,  provided  that  in.  the 
oase  of  any  vessel  which  called  at  an  appointed 
British  or  allied  port  for  examination  no  sentence 
of  condemnation  should  be  pronounced,  in 
respect  only  of  the  carriage  of  goods  of  enemy 
origin. 

Sir  Samuel  Evans,  P.  condemned  ship  and 
cargo. 

Sir  John  Simon,  K.C.,  Sir  Erie  Richards,  K.C., 
MacKinnon,  K.C.,  and  Bisschop  for  the  appellant 
shipowners. 

Leslie  Scott,  K.O.,  Balloch,  Btuart  Bevan,  and 
he  Quesne  tor  the  appellant  cargo  owners. 

Sir  Ernest  Pollock  (8.  0  ).  Greer,  K.O.,  and 
Clive  Laurence  (Sir  Gordon  Hewart,  A.-G.,  with 
them)  for  the  respondent*. 

The  considered  opinion  of  the  board  was 
delivered  by 

Lord  Sum  KIR.— The  Leonora,  a  Dutch  steam- 
ship bound  from  Rotterdam  to  Stockholm  direct, 
was  stopped  on  the  16th  Aug.  1917  by  His 
Majesty's  torpedo-boat  F77,  outside  territorial 
waters  and  shortly  after  passing  Ymuiden.  She 
was  taken  into  Harwich.   Her  cargo,  which  waa 

(•)  Report*  by  W.  E.  Reu».  Etq  ,  BarrUtar  a*-I  ar. 
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neutral-owned,  consisted  of  coal,  the  produce  of 
collieries  in  Belgium.  It  was  not  intended  that 
she  should  call  at  any  British  or  allied  port,  nor 
had  any  application  been  made  on  her  behalf  for 
the  appointment  of  a  Britiah  port  for  the  exami- 
nation of  her  cargo.  Both  ship  and  cargo  were 
condemned,  pursuant  to  the  Order  in  Council 
dated  the  16th  Feb.  1917,  and  both  the  shipowners 
and  the  cargo  owners  appeal. 

Their  Lordahipa  are  satisfied  that  the  cargo 
was  "  of  enemy  origin  "  within  the  meaning  of 
pars.  2  and  3  of  that  order.  The  term  bad  been 
used  in  the  order  of  the  11th  March  1915,  par.  4, 
and,  owing  to  doubts  as  to  the  effect  of  the  word 
•enemy"  therein,  a  further  order  was  made  on 
the  10th  Jan.  1917,  which  applied  the  term 
"enemy  origin"  as  used  in  that  paragraph  to 
goods  "  originating  in  any  enemy  country."  In 
the  present  oase  the  question  is  one  of  the  inter- 
pretation of  the  third  order,  that  of  the  16th  Feb. 
1917,  whiob,  beyond  saying  that  it  is  supple* 
mental  to  the  above-mentioned  orders,  makes  no 
further  express  reference  to  them,  but  from  the 
recital  as  to  the  recent  proceedings  of  the  German 
Government,  it  is  plain  that  the  order  of  1917 
dealt  with  a  wider  mischief  and  was  intended  to 
have  a  wider  scope  than  the  previous  order.  It  is 
therefore  neoetsary  to  have  regard  to  the  system 
of  exploitation  then  in  force  in  Belgium  for  the 
advancement  of  German  interests,  in  order  to 
appreciate  the  full  effect  of  the  words  "enemy 
origin."  It  is  not  necessary  to  inquire  whether, 
witbin  the  terms  of  the  order,  a  Belgian  origin  could, 
as  such,  be  regarded  as  an  "  enemy  "  origin  for  this 
purpose,  or  what  the  effect,  if  any,  of  the  German 
'occupation  might  be  on  the  view  to  be  taken  of 
the  nationality  of  persons  resident  in  Belgium. 
The  collieries  from  whioh  this  coal  came  were 
included  in  the  German  "  Kohlenzentrale,"  a 
system  by  whioh  the  coal  production  of  Belgium 
was  strictly  controlled  and  was  oompulsorily 
manipulated,  with  the  object  of  supporting 
German  exchange  and  asaisting  German  com- 
mercial transactions  with  neutral  countries, 
especially  Holland  and  Sweden.  In  particular 
the  export  of  Belgian  coal  to  Sweden  was 
encouraged,  because  it  assisted  to  procure  a 
reciprocal  importation  of  ore  from  Sweden.  The 
actual  sale  of  this  very  cargo  waa  arranged  in 
Cologne  by  an  official  of  the  Kobleneentrale  in 
hia  own  name,  nor  is  it  proved  that  he  was  in 
fact  selling  on  behalf  of  some  undisclosed  prin- 
cipal, either  in  Belgium  or  elsewhere.  Payment 
for  it  waa  made  by  lodging  Swedish  kroner  in  a 
Stockholm  bank  to  the  credit  of  the  Kohlen- 
zentrale. It  is  stated  in  the  German  regulations 
that  "the  amount  realised  by  the  sale  will  be 
paid  to  the  vendors,"  whoever  they  may  have 
been.  Perhaps  this  may  have  been  so,  for,  if  no 
money  at  all  reacted  the  colliery,  presumably  the 
getting  of  coal  there  would  come  to  an  and, 
but  whatever  crumbs  may  have  been  allowed  to 
fall  from  the  master's  table,  the  fact  is  clear  that 
these  coals  were  won,  sold,  and  shipped  as  part 
of  a  German  Government  trade,  carried  on  for 
the  benefit  of  the  enemy  in  prosecuting  the  war. 
To  deny  to  them  the  term  "  of  enemy  origin,"  aa 
used  in  thia  order,  would  be  pedantic  The 
order  is  devised  to  give  effect  to  a  scheme  of 
retaliation,  which  will  compel  the  enemy  to  deaist 
from  outrageous  conduct  by  crippling  or  pre- 
venting trade  in   goods,  whioh  in   a  broad 
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but  very  real  sense  he  made  his  own.  It 
does  not  employ  this  expression  "of  enemy 
origin"  as  a  mere  geographical  term,  nor 
as  merely  descriptive  of  the  nationality  of 
the  original  owners  of  the  coal,  who  were 
involuntary  and  probably  reluctant  victims  of  the 
German  sjetem.  Upon  this  point  the  view  of 
their  Lordships  in  that  the  learned  President's 
conclusion  was  right 

The  appellant*.'  main  case  was  that  the  order 
in  Oonncil  was  invalid,  principally  on  the  ground 
that  it  preteed  so  hardly  on  neutral  merchants 
and  interfered  so  much  with  their  right*  that 
as  against  them  it  could  not  be  held  to  fall 
within  such  right  of  reprisal  as  a  belligerent 
en  joys  under  the  Law  of  Nations.  A  subordinate 
part  of  their  argument  was  that  in  its  application 
to  the  Leonora  the  order  was  bad,  because  no 
British  poit  had  been  appointed  at  which  she 
would  oall  for  the  examination  of  ber  cargo.  In 
eo  far  as  this  circumstance  forms  part  of  the 
general  hardship  to  neutrals  it  will  he  d*alt  with 
presently.  As  a  separate  point  their  Lordships 
think  that  it  fails,  for  the  language  of  the  Order 
in  Council  does  not  constitute  the  appointment 
of  some  British  port  for  examination  of  the 
cargoes,  either  of  this  ship  or  of  ships  in  genera), 
of  a  condition  precedent  to  application  of  the 
order.  The  proviso  relieving  vessels,  whioh  oall 
at  an  appointed  port,  operates  not  as  a  prescrip- 
tion of  the  circumstances  under  which  alone  Buoh 
application  is  admissible,  but  merely  as  a  mode 
of  mitigatirjg  the  stringency  of  the  order.  The 
evidence  discloses  no  reason  why  the  appointment 
of  a  convenient  port  ehonld  not  have  been  applied 
for  to  facilitate  the  Leonora' t  voyage,  and  a 
difficulty  cannot  be  relied  on  as  a  circumstance  of 
excessive  inconvenience  to  neutrals  whiob  it  was 
in  their  power  to  remove  by  such  simple  means. 

Upon  the  validity  of  the  Order  in  Council  itself 
the  appellants  advanced  a  twofold  argument.  The 
major  proposition  was  that  the  order  purported 
to  create  an  offence,  namely,  failure  to  call  at  a 
British  or  allied  port,  whioh  is  unknown  to  the 
Law  of  Nations,  and  to  impose  punishment  upon 
neutrals  for  committing  it:  in  both  respects  it 
was  said  that  the  order  is  incompetent.  The  minor 
proposition  was  that  the  belligerent's  right  to 
take  measures  of  retaliation,  such  as  it  if,  must  be 
limited,  as  against  neutrals,  by  the  condition  that 
the  exercise  of  that  right  must  not  infliot  on 
neutrals  an  undue  or  disproportionate  degree  of 
inconvenience.  In  the  present  cubo  various  cir- 
cumstances of  inconvenience  were  relied  on, 
notably  the  perils  of  crossing  the  North  Sea  to  a 
British  port  of  call  and  the  fact  that  no  particular  I 
port  of  call  in  Great  Britain  had  been  appointed 
for  the  vessel  to  proceed  to. 

In  The  Sligttad  (14  Asp.  Msr.  Law  Car.  388 ; 
12U  L.  T.  Rep.  106;  (1919)  1  A.  C.  279) 
their  Lordships  bad  occasion  to  consider  and 
to  decide  some  at  least  of  the  principles  upon 
which  the  exercise  of  the  right  of  retaliation 
rest*,  and  by  those  piuiciples  they  are  bound.  In 
the  present  case  nevertheless  they  have  had  the 
advantage  of  counsel's  full  rc- examination  of  the 
whole  eubjeot,  and  full  citation  of  the  authorities, 
and  of  a  judgment  by  the  President  in  the  Prize 
Court,  which  is  itself  a  monument  of  research. 
The  uace  f  mtharmoro  has  been  presented  under 
circumstances  as  favourable  to  neutrals  as 
possible,  for  the  difference  in  the  stringency  of 


the  two  Orders  in  Counoil,  that  of  1915  and  that 
of  1917,  is  marked,  since  in  the  case  of  the  later 
order  the  consequences  of  disregarding  it  have 
been  increased  in  gravity  and  the  burden  impDsed 
on  neutrals  has  become  more  weighty.  If  policy 
or  sympathy  can  be  invoked  in  any  case  they 
could  be  and  were  invoked  here. 

Their  Lordships,  however,  after  a  careful  review 
of  their  opinion  in  the  8tigttaa\  think  that  tbey 
have  neither  ground  to  modify,  otill  leas  to  doubt, 
that  opinion,  even  if  it  were  open  to  them  to  do  so, 
nor  is  there  any  occasion  in  the  present  case  to 
embark  on  a  general  restatement  of  the  doctrine 
or  a  minute  re-examination  of  the  authorities. 

There  are  certain  rights,  whioh  a  belligerent 
enjoys  by  the  Law  of  Nations  in  virtue  of  bellige- 
rency, which  may  be  enforced  even  against  neutral 
subjects  and  to  the  prejudice  of  their  perfect 
freedom  of  aotion,  and  this  because  without  those 
rights  maritime  war  would  be  frustrated  and  the 
appeal  to  the  arbitrament  of  arms  be  made  of 
none  effect.   8uch  for  example  are  the  rights  of 
visit  and  search,  the  right  of  blockade  and  the 
right  of  preventing  traffic  in  contraband  of  war. 
In  some  cases  a  part  of  the  mode,  in  which  the 
right  is  exercised,  consists  of  some  solemn  act  of 
proclamation  on  the  part  of  the  belligerent,  by 
whioh  notice  is  given  to  all  the  world  of  the 
enforcement  of  these  rights  and  of  the  limits  set 
to  their  exercise.   Snob  is  the  proclamation  of  a 
blockade  and  the  notification  of  a  list  of  contra- 
band.   In  these  casea  the  belligerent  Sovereign 
does  not  create  a  new  offence  motu  propria  ;  be 
does  not,  so  to  speak,  legislate  or  oreate  a  new 
rule  of  law ;  be  elects  to  exercise  his  legal  rights 
and  puts  them  into  execution  in  accordance  with 
the  prescriptions  of  the  existing  law.   Nor  again 
in  such  cases  does  the  retaliating  belligerent 
invest  a  Court  of  Prize  with  a  new  jurisdiction  or 
make  the  court  his  mandatory  to  punish  a  new 
offence.  The  office  of  a  Court  of  Prize  iB  to  provide 
a  formal  and  regular  sanction  for  the  law  of 
nations  applicable  to  maritime  warfare,  both 
between  belligerent  and  belligerent  and  between 
belligerent  and  neutral.   Whether  the  law  in 
question  is  brought  into  operation  by  the  act  of 
both  belligerents  in  resorting  to  war,  as  is  the 
case  with  the  rules  of  international  law  as  to 
hostilities  in  general,  or  by  the  assertion  of  a 
particular  right  arising  out  of  a  particular  provo- 
cation in  the  course  of  the  war  on  the  part  of  one 
of  them,  it  is  equally  the  duty  of  a  Court  of  Prize, 
by  virtue  of  its  general  jurisdiction  as  such,  to 
provide  for  the  regular  entorcement  of  that  right, 
when  lawfully  asserted  before  it,  and  not  to  leave 
that  enforcement  to  to  the  mere  jurisdiction  of 
the  sword.    Disregard  of  a  valid  measure  of 
retaliation  is  as  against  neutrals  just  as  justiciable 
in  a  Court  of  Prize  as  is  breach  of  blockade  or  the 
carriage  of  contraband  of  war.   The  jurisdiction 
of  a  Court  of  Prize  is  at  least  as  essential  in  the 
neutral's  interest  as  in  the  interest  of  the  belli* 
gerent,  and  if  the  court  is  to  have  power  to  release 
in  the  interest  of  the  one,  it  most  also  have 
inherent  power  to  condemn  in  justice  to  the 
other.    Capture  and  condemnation  are  the  pre- 
scriptive and  established  modes,  by  which  the 
Law   of   Nations   as  applioable   to  maritime 
warfare  is  enforced.   Statutes  and  International 
Conventions  may  invest  the  court  with  other 
powers  or  prescribe  other  modes  of  enforcing 
the  law,  and  the  belligerent  Sovereign  may  in  the 
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appropriate  form  waive  part  of  his  rights  and 
disclaim  condemnation  in  favour  of  some  milder 
■■notion,  snob  as  detention.  In  the  terms  of  the 
present  order,  which  nji  that  a  vessel  (par.  2) 
■hall  be  "  liable  to  capture  and  condemnation 
and  that  goods  (par.  3)  shall  be  "  liable  to  con- 
demnation," lome  argument  ban  been  found  for 
the  appellants'  main  proposition,  that  the  Order 
in  Council  creates  an  offenoe  and  attaches  this 
penalty,  but  their  Lordships  do  not  accept  this 
view.  The  order  declares,  by  way  of  warning  and 
for  the  sake  of  completeness,  the  consequences 
whioh  may  follow  from  disregard  of  it ;  bnt,  if 
the  occasion  haa  given  rise  to  the  right  to 
retaliate,  if  the  belligerent  haa  validly  availed 
himself  of  the  occasion,  and  if  the  vessel  has 
encountered  at  sea  under  the  cirou instances 
I,  the  right  and  duty  to  bring  the  ship 
and  cargo  before  a  Court  of  Prize,  as  for  a  justici- 
able offenoe  against  the  right  of  the  belligerent, 
haa  arisen  thereupon,  and  the  jurisdiction  t  j 
condemn  is  that  whioh  is  inherent  in  the  court . 
That  a  rebuttable  presumption  is  to  be  deemed  to 
arise  under  par.  1,  and  that  a  saving  proviso  is 
added  to  par.  2,  are  modifications  introduced  ty 
way  of  waiver  of  the  Sovereign's  rights.  Had 
they  been  omitted  the  true  question  would  still 
have  been  the  aame,  though  arising  in  a  more 
acute  form— namely,  does  this  exercise  of  the 
right  of  retaliation  upon  the  enemy  occasion 
inoonvenienoe  or  injustice  to  a  neutral  so  extreme 
as  to  invalidate  it  as  against  him  P  In  principle 
it  is  not  the  belligerent  who  oreates  an  offenoe 
and  imposes  a  penalty  by  his  own  will  and  then 
by  his  own  authority  empowers  and  directs  the 
Court  of  Prize  to  enforce  it.  It  is  the  Law  of 
Nations,  in  its  application  to  maritime  warfare, 
whioh  at  the  same  time  recognises  the  right,  of 
which  the  belligerent  can  avail  himself  »ub  modo, 
and  makes  violation  of  that  right,  when  so  availed 
of,  an  offence,  and  is  the  foundation  and  authority 
for  the  right  and  duty  of  the  Court  of  Prize  to 
condemn,  if  it  finds  the  capture  justified,  unless 
that  right  has  been  reduced  by  statute  or  otherwise, 
or  that  duty  haa  been  limited  by  the  waiver  of  his 
rights  on  the  part  of  the  Sovereign  of  the  captorr. 

It  is  equally  inadmissible  to  describe  suoh  an 
Order  in  Council  as  this  as  an  executive  measure 
of  police  on  the  part  of  the  Crown  for  the  purpose 
of  preventing  an  inconvenient  trade,  or  aa  an 
authority  to  a  Court  of  Prize  to  punish  neutrals 
for  the  enjoyment  of  -their  liberties  and  the 
exerciee  of  their  rights.  Both  descriptions,  as  is 
the  way  with  descriptions  arguendo,  beg  the 
question.  Undoubtedly  the  right  of  retaliation 
exists.  It  ia  described  in  The  Ztmora  (13  Aap. 
Mar.  Law  Cat.  144,  330;  114  L.  T.  Rep.  626; 
(1916)  2  A.  C.  77);  it  is  decided  in  the  8tig$tad, 
as  it  had  so  often  been  decided  by  Sir  William 
Scott  over  a  century  ago.  It  would  be  disastrous 
for  the  neutral,  if  this  right  wore  a  mero 
executive  right  not  subject  to  reviow  in  a 
Prize  Court ;  it  would  be  a  denial  o*.  the  hellige- 
rents'  right,  if  it  oould  be  exercised  only 
subject  to  a  paramount  and  absolute  right 
of  neutrals  to  be  free  to  carry  on  their 
trade  without  interference  or  inconvenience 
This  latter  contention  has  already  been  negatived 
in  the  Stigetad.  The  argument  in  favour  of  the 
former,  drawn  from  the  decisions  of  Sir  William 
Scott,  seems  to  their  Lordships  to  be  no  lees 
unacceptable.   With  the  terms  of  the  Proclania- 


tions  and  Orders  in  Council  from  1806  to  1812 
their  Lordships  are  not  now  concerned.  They 
were  such  that  the  decisions  on  them  in  i 
oases  involved  not  merely  the  use  of  the 
"  blockade,"  but  discussion  of,  or  at  least  alii 
to,  the  nature  of  that  right.  It  is,  however,  in 
their  opinion  a  mistake  to  argue,  as  has  been 
argued  before  them,  that  in  those  decisions  the 
right  to  condemn  was  deemed  to  arise  from  the 
fact  that  the  cases  were  oases  of  blockade,  although 
the  occasion  for  the  blookade  was  the  passing  of  a 
retaliatory  order.  In  their  opinion  Sir  William 
Scott's  doctrine  consistently  was  that  retaliation 
is  a  branch  of  the  rights  whioh  the  Law  of  Nations 
recognises  as  belonging  to  belligerents,  and  that 
it  is  ae  mnoh  enforceable  by  Courts  of  Prize  as  is 
the  right  of  blookade.  They  find  no  warrant  or 
authority  for  holding  that  it  is  only  enforceable 
by  them  when  it  ohanoes  to  be  exercised  under 
the  form  or  the  conditions  of  a  valid  blookade. 
When  once  it  is  established  that  the  oondoct  of 
the  enemy  gave  occasion  for  the  exercise  of  the 
right  of  retaliation,  the  real  question  is  whether 
the  mode  in  whioh  it  has  been  exercised  is  such 
as  to  be  invalid  by  reason  of  the  burden  which  it 
imposes  on  neutrals,  a  question  pre-eminently 
one  of  fact  and  of  degree. 

The  onslaught  upon  shipping  generally,  whioh 
the  German  Government  announoed  and  carried 
out  at  the  beginning  of  1917,  is  now  matter  of 
history.  Proof  of  its  formidable  character,  if 
proof  were  needed,  is  to  be  found  in  a  comparison 
between  the  Retaliation  Orders  in  Council  of  1915 
and  of  1917.  and  their  Lordships  take  the  recitals 
of  the  latter  order  aa  soffioiently  establishing  the 
necessity  for  further  invoking  the  right  of  retalia- 
tion. They  laddress  themselves  accordingly  to 
what  ia  the  real  question  in  the  present  appeal — 
ly,  the  character  and  the  degree  of  the 
r  and  inconvenience  to  whioh  the  trade  of 


centrals  was  in  fact  subjected  by  the  enforcement 
of  that  order.  They  do  not  think  it  necessary  to 
criticise  theoretio  applications  of  the  language  of 
the  order  to  distant  seas,  where  toe  enemy  had 
neither  trade  nor  shipping,  a  criterion  which  was 
argued  for,  but  wbioh  they  deem  inapplicable. 
Nor  have  they  been  unmindful  of  the  fact  that,  to 
some  extent,  a  retaliatory  order  visits  on  neutrals 
the  consequences  of  others'  wrongdoing,  always 
disputed,  though  in  the  present  osse  hardly  du- 
potable,  and  that  the  other  belligerent,  in  his 
turn  and  also  under  the  name  of  Retaliation, 
may  impose  upon  them  fresh  restrictions,  but  it 
seems  to  them  that  these  disadvantages  are 
inherent  in  the  nature  of  this  established  right, 
are  unavoidable  under  a  system  which  is  a  historic 
growth,  and  not  a  theoretio  model  of  perfection, 
and  are  relevant  in  truth  only  to  the  question  of 
degree.  Aooordingly  they  have  taken  the  facts 
as  they  affected  the  trade  in  whioh  the  Leonora 
was  engaged,  and  they  have  sincerely  en- 
deavoured, as  far  as  in  them  lay,  to  view 
these  facts  aa  they  would  have  appeared  to 
fair-minded  and  reasonable  neutrals  and  to 
dismiss  the  righteous  indignation  which  might 
well  become  those  who  recall  only  the  crises  of 
a  desperate  and  terrible  struggle. 

Compliance  with  the  requirements  of  the  Order 
in  Council  would  have  involved  the  Leonora  in 


difficulties,  partly  of  a  commercial  and  partly  of 
a  military  character.  Her  voyage,  and  with  it 
the  ordinary  expenses  of  her  voyage,  would  have 
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been  enlarged  and  the  loss  of  time  and  possibly 
the  length  of  the  voyage  might  have  been  added 
to  by  the  fact  that  no  port  or  olaaa  of  porta  of 
call  had  been  appointed  for  the  purpose  of  the 
order.  Inconvenience  of  this  character  Deems  to 
be  inevitable  under  the  circumstances.  In  ao  far 
aa  it  ia  measurable  entirely  in  terms  of  money, 
the  extra  expense  is  each  as  could  be  passed  on 
to  the  parties  liable  to  pay  freight  and  neither 
by  itself  nor  in  oonneotion  with  other  and  more 
serious  matters  should  this  kind  of  inconvenience 
be  rated  high. 

It  is  important  to  observe  that  the  order  does 
not  forbid  the  carriage  of  the  Roods  in  question 
altogether.  The  neutral  vessel  may  carry  them 
at  her  peril  and  that  peril,  so  far  as  condemnation 
is  concerned,  may  be  averted,  if  she  calls  at  an 
appointed  port.  The  shipowner,  no  donbt,  would 
say  that,  if  hia  ship  is  to  make  the  call,  he  will 
never  be  able  to  ship  the  cargo,  for  its  ohsnce  of 


would  be  but  small,  and  that,  if  he  is  to 
cargo, 

to  proceed  direct  to  her  destination.    The  oonten- 


escape  1 
get  the  . 


,  he  must  risk  his  ship  and  undertake 


tiop  is  less  formidable  than  it  appears  to  be  on 
the  surfaoe.  Their  Lordships  know  well,  and  the 
late  President  with  hit  experience  knew  incom- 
parably better,  with  what  ingenuity  and  artifice 
the  origin  of  a  cargo  and  every  other  damaging 
circumstance  about  it  have  been  disguised  and 
concealed,  where  the  prize  of  success  was  high 
and  the  parties  concerned  unfettered  by 
scruples  and  inspired  by  no  disinterested  motives. 
They  think  that  the  chance  of  escape  in  a  British 
port  of  call  must  be  measured  against  the 
enormous  economic  advantage  to  the  enemy  of 
carrying  on  this  export  trade  for  the  support  of 
his  foreign  exchange  and  the  benefit  of  his  mooh 
needed  imports,  and  they  are  oonvinoed  that  the 
chance  might  well  be  sufficient  to  induce  the  pro- 
moters of  the  trade  both  to  pay,  and  indeed  to 
prepay,  whatever  freight  the  shipowner  might 
require  in  order  to  cover  extra  insuranoe  and  the 
costs  of  a  protracted  voyage,  and  to  give  to  the 
actual  shipper  such  favourable  terms  of  purchase, 
insurance  or  otherwise,  as  would  lead  him  to 
expose  his  oargo  to  the  risk  of  detection  of  ite 
origin.  They  are  far  from  thinking  that  com- 
pliance with  the  order  would  exolude  neutrals  from 
all  the  advantage  of  the  trade.  If  the  voyages 
were  fewer  in  number,  they  would  tend  to  be  more 
profitable  singly,  and  in  any  oaBe  this  particular 
traffio  is  but  a  very  small  part  of  the  employment 
open,  and  legitimately  so,  to  neutral  traders  and 
the  risk  of  its  loss  need  not  be  regarded  aa  of 


There  is  also  some  evidence,  though  it  is  not 
very  dear,  that  Dutch  munioipal  law  lorbede, 
under  heavy  penalties,  that  snob  a  deviation,  as 
would  be  required  by  a  call  at  a  B.itish  port, 
should  be  made  by  a  Dutch  ship,  which  had 
clearer'  for  8weden.  If,  however,  the  Order  in 
Council  is  in  other  respects  valid,  their  Lordships 
fail  to  see  how  the  rights  of  HiB  Majesty  under  it 
can  be  diminished  or  the  authority  of  an  inter- 
national court  can  be  ourtailed  by-  local  roles, 
whioh  forbid  particular  nationals  to  comply  with 
the  order.  If  the  neutral  is  inconvenienced  by 
such  a  conflict  of  duty,  the  course  lies  in  the  pre- 
scriptions of  his  own  country's  law,  and  does  not 
involve  any  invalidity  in  the  order. 

Further,  it  is  pointed  out  that,  with  the  excep- 
tion of  France,  the  other  allied  Powers  did  not 


find  it  necessary  to  resort  to  a  similar  act  of 
retaliation,  and  it  ia  contended  that,  upon  a  com- 
parison with  the  order  of  1915  also,  the  conse- 
quences involved  in  a  disregard  bf  the  order  of 
1917  were  of  unnecessary  severity  and  were 
unjustifiable.  The  first  point  appears  to  be 
covered  by  the  rule  that  on  a  question  of  policy— 
and  the  question  whether  the  time  and  occasion 
have  arisen  for  resort  to  a  further  exercise  of  the 
right  of  retaliation  is  essentially  a  question  of 
polioy — a  Court  of  Prize  ought  to  accept  aa 
auffioient  proof  the  pnblio  declarations  of  the 
responsible  executive,  but  in  any  case  the  special 
maritime  position  of  Hia  Majesty  in  relation  to 
that  of  his  allies  affords  abundant  ground  for 
refusing  to  regard  a  different  course  pursued  by 
those  allies  as  a  reason  for  invalidating  the  order 
of  1917.  If  the  Becond  point  involves,  as  it  seems 
to  imply,  the  contention  that  a  belligerent  must 
retaliate  on  his  enemy,  so  far  aa  neutrals  are  con- 
cerned, only  on  the  terms  of  compensating  them 
for  inconvenience,  if  any  is  sustained,  and  of 
making  it  worth  their  while  to  comply  with  an 
order  whioh  they  do  not  find  to  be  advantageous 
to  their  particular  interests,  it  is  inconsistent  with 
the  whole  theory  on  whioh  the  right  of  retaliation 
is  exercised.  The  right  of  retalia  tion  is  a  right  of 
the  belligerent,  not  a  concession  of  the  neutral.  It 
is  enjoyed  by  law  and  not  on  sufferance ;  and 
doubly  so  when,  as  in  the  present  case,  the  out- 
rageous oonduot  of  the  enemy  might  have  been 
treated  as  acts  of  war  by  all  mankind. 

Accordingly,  tbe  most  material  question  in  this 
case  is  the  degree  of  risk  to  which  the  deviation 
required  would  subject  a  neutral  vessel  whioh 
sought  to  comply  with  the  order.  It  is  said,  and 
with  truth,  that  tbe  German  plan  was  by  mine 
and  by  submarine  to  deny  t  he  North  Sea  to  trade ; 
that  tbe  d soger,  prospective  and  actual,  whioh 
that  plan  involved  must  be  deemed  to  have  been 
real  and  great,  or  else  the  justification  of  the  order 
it# elf  would  fail ;  and  that  the  deviation,  whioh 
tbe  Leonora  mutt  have  undertaken,  would  have 
involved  crossing  and  recrossicg  the  area  of  peri). 

Their  Lordships  recall  and  apply,  what  was 
said  in  the  Stigttad,  that  in  estimating  the 
burden  of  tbe  retaliation  account  must  be  taken  of 
tbe  gravity  of  tbe  original  offence  whioh  provoked 
it,  and  that  it  is  material  to  consider  not  only  tbe 
burden  which  the  central  ia  called  upon  to  bear, 
but  tbe  peril  from  which,  at  the  price  of  tbct 
burden,  it  may  be  expected  that  belligerent 
retaliation  will  deliver  him.  It  may  be— let  us 
pray  that  it  may  be  so— that  an  order  of  this 
severity  may  never  be  needed  and  therefore  may 
never  be  justified  again,  for  the  right  of 
retaliation  ia  one  to  be  sparingly  exercised  and  to 
be  strictly  reviewed.  Still  tbe  facts  must  be 
faced.  Can  there  be  a  doubt  that  the  original 
provocation  here  was  as  grave  as  any  recorded  in 
history  ;  that  it  menaced  and  outraged  neutrals 
as  well  as  belligerents ;  and  that  neutrals  bad  no 
escape  from  the  peril,  except  by  the  successful 
and  stringent  employment  of  unusual  measures, 
or  by  an  inglorious  assent  to  the  enslavement  of 
their  trade  ?    Tbeir  Lordships  have  none. 

On  the  evidence  of  attacks  on  vessels  of  all 
kinds  and  flags,  hospital  ships  not  excepted, 
which  this  records  contains,  it  is  plain  that 
measures  or?  retaliation  and  repression  would  be 
fully  justified  in  the  interest  of  the  common  good, 
even  at  the  cost  of  very  considerable  risk  and 
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inconvenience  to  neutrals  in  particular  oases. 
Such  a  conclusion  having  been  established,  their 
Lordships  think  that  the  harden  of  proof  shifts 
and  that  it  was  for  the  appellants  to  show,  if  they 
desired,  that  the  risk  ana  inconvenience  were  in 
fact  excessive,  for,  the  matter  being  one  of 
degree,  it  is  not  reasonable  to  require  that  the 
Grown,  having  proved  so  mnch  affirmatively, 
should  further  proceed  to  prove  a  negative  and  to 
show  that  the  risk  and  inconvenience  in  any 
particular  class  of  oases  were  not  excessive. 
Much  is  made  in  the  appellants'  evidence  of  the 
fact  that  calling  at  a  British  port  would  have 
taken  the  Leonora  across  a  German  mine- field, 
but  it  is  very  noticeable  that  throughout  the  case 
the  very  numerous  instances  of  losses  by 
German  action  are  cases  of  losses  by  the  action 
of  submarines  and  not  by  mines.  The  appellants 
filed  a  series  of  affidavits,  stating  in  identical 
terms  that  in  proceeding  to  a  British  port  of 
call  vessels  would  incur  very  great  risk  of 
attack  by  submarines,  especially  if  unaccom- 
panied by  an  armed  escort.  Of  the  possibility  of 
obtaining  an  armed  escort  or  other  similar 
protection  they  say  nothing,  apparently  because 
they  never  had  any  intention  of  complying  with 
the  Order  in  Council,  and  therefore  were  not 
concerned  to  ascertain  how  much  danger,  or  how 
little,  their  compliance  would  really  involve. 
Proof  of  the  amount  of  danger  involved  in 
crossing  the  mine-field  in  itself  is  singularly 
lacking,  but  the  fact  is  plain  that  after  a  voyage 
of  no  extraordinary  'character  the  Leonora  did 
reaoh  Harwich  in  safety. 

Under  these  circumstances  their  Lordships  see 
no  sufficient  re  won  why,  on  a  question  of  fact,  as 
this  question  is,  they  should  differ  from  the  con- 
sidered conclusion  of  the  President.  He  was 
satisfied  that  the  Order  in  Council  did  not  involve 
greater  hssard  or  prejudice  to  the  neutral  trade 
in  question  than  waa  commensurate  with  the 
gravity  of  the  enemy  outrages  and  the  common 
need  for  their  repression,  and  their  Lordships 
are  not  minded  to  disturb  his  finding.  The 
appeals  accordingly  fail.  Their  L>rdships  will 
humbly  advise  His  Majesty  that  they  should  be 
dismissed  with  costs. 

Solicitors  for  the  appellant  shipowners, 
Guedalla  and  Jacobson, 

Solicitors  for  the  appellant  cargo  owners, 
Botterell  and  Roche. 

Solicitor  for  the  respondent,  Treasury 
Solicitor. 


Sbvqpctmt  Court  of  |utocature. 


COURT  OF  APPEAL. 

March  19  and  20,  1919. 

(Before  Bankbs  and  Dokb,  L.JJ.  and  A.  T. 
Lawbbbcb.  J.) 

Italian  8tatb  Railways  v.  Mavboqobdatos 

AND  ANOTHBB.  (a) 
APPBAL  FBOM  THB  KIXO'S  BBNCH  DIVISION. 

Charter-parly— Bite  payable  in  advance— Default 
in  payment  of  hire — Withdrawal  of  ship  from 
service  of  charterers  —  Redelivery  to  owner  — 
Apportionment  of  hire. 

By  a  time  charUr  party  the  owner  of  a  ship  placed  the 
use  of  the  ship  and  her  master  and  crtw  at  the 
disposal  of  the  charterers  for  twelve  months.  Hire 
was  payable  monthly  in  advance  from  the  day  of 
the  ship's  "delivery  "  until  her  "redelivery"  at  a 
fort  in  West  Italy  or  the  United  Kingdom  at  the 
charterers'  option  Failing  the  punctual  and 
regular  faynunt  of  the  hire,  the  owner  was  to  be 
at  liberty  to  withdraw  the  ship  from  |A*  service  of 
the  charterers  mthout  prejudice  to  any  claim  the 
owner  might  otherwise  hate  on  the  charterers. 

On  the  \0lh  Jan.  1917  a  month'i  hire  became  duo, 
but  was  net  paid  On  the  next  day,  while  the  ship 
was  making  for  Barry  under  charterer V  orders, 
the  owntr  by  letter  to  the  charterers  withdrew  her 
from  tiuir  services.  The  ship  arrived  at  Barry  on 
the  23rd  Jan.  The  charterers  having  claimed  a 
diclaration  that  the  charter. party  woe  Hill  sub- 
sisting, the  owner  counter-claimed  for  hire  from 
Jan,  11  to  Jan.  23,  on  the  ground  that  the  ship  was 
not  redelivered  to  him  until  the  23rd  Jan. 

Held,  that  thm  being  no  demise  of  the  ship, 
but  only  a  contract  for  her  services,  -the  word 
"  redelivery"  was  inapproprialt  and  could  not  be 
construed  literally ;  that  the  ship  was  redelivered 
when  the  owntr  withdrew  her  from  the  service  of 
the  charterers  ;  and  that  he  covl  I  not  recover  hire 
for  the  use  of  the  ship  after  thellth  Jan. 

Appbal  by  the  shipowner  from  a  decision  of 
Sankey,  J. 

By  a  charter-party  of  the  2lat  Jan.  1916,  made 
between  A.  M.  Mavrogordatos,  owner  of  the 
Greek  steamer  Anionics  M.  Mavrogordatos,  the 
owner  agreed  to  let  and  the  Italian  State  Rail- 
ways agreed  to  hire  the  ship  for  twelve  months 
from  the  25th  March  1915. 

The  charter-party  was  in  substance  as  follows : 

2.  The  owner  was  to  provide  and  pay  for  all 
provisions  and  wages  of  the  captain,  officers, 
engineers,  firemen,  and  crew,  and  to  pay  for  the 
insurance  on  the  vessel  and  for  all  oil,  tallow,  and 
waste  required  for  the  engine  room,  and  to 
provide  and  pay  for  the  proper  and  efficient 
working  of  the  steamer. 

3.  The  charterers  were  to  provide  and  pay  for 
all  coal,  fuel,  port  charges,  pilotages,  agencies,  and 
all  other  charges  and  expenses  whatsoever  except 
those  before  stated. 

5.  The  charterers  were  to  pay  for  the  use  and 
hire  of  the  vessel  at  the  rate  of  28*.  on  her 
guaranteed  summer  dead  weight  as  above  per 

(oVa^orUd  bj  Edwaeo  J.  II.  Cairuit,  Esq.,  Bvrlatar  »i-L»w. 
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meant  that  she  should  be  redelivered  only  on 
arrival  at  port  The  charterer*  are  therefore 
liable  for  hire  np  to  the  23rd  Jan.,  when  the  ship 
reached  Barry,  or  for  the  tame  amount  aa damages 
for  breach  of  oontraot.  Secondly,  the  owner  had 
a  vested  right  to  a  month's  hire,  or  an  apportioned 
part  thereof  if  he  should  resume  the  disposition 
of  her  before  the  end  of  the  month:  (Wehner 
v.  Dene  Steam  Shipping  Company  (1905)  2 
K.  B.  92 ;  10  Com.  Gas.  139.  As  the  owner 
did  not  resume  possession  of  the  ship,  and  she 
remained  on  the  charterers.'  business  till  the 
23rd  Jan.,  he  is  entitled  to  hire  np  to  that  date. 

MacKinnon,  K.C.  and  Neileon  for  the  respon- 
dent*.—The  use  of  the  word  "  redelivery "  is 
inappropriate  as  there  was  no  demise  of  the  ship, 
but  only  a  contract  by  the  owner  to  render 
servioes  to  the  charterers,  by  putting  at  their  service 
the  ship,  the  master,  and  the  crew.  The  owner 
elected  to  discontinue  these  servioes  while  the 
ship  was  making  for  Barry,  and  has  no  claim  for 
hire  after  he  "  cancelled  the  charter-party.  It 
may  be  that  a  shipowner  must  allow  the  charterers 
to  carry  out  their  obligations  to  the  cargo-owner, 
but  as  between  the  shipowner  and  the  charterers 
the  ship  was  withdrawn  from  the  service  of  the 
charterers.  On  the  11th  Jan.  the  owner  cancelled 
the  charter-party  and  withdrew  the  ship  from  the 
service  of  the  charterers,  and,  having  withdrawn 
the  ship  from  the  service  of  the  charterers,  he  is 
not  entitled  to  hire  after  the  date  when  be  with- 
drew  the  ship. 

Leek,  K.O.  in  reply. 


calendar  month,  "  commencing  on  the  day  of  her 
delivery  as  aforesaid/'  and  at  the  same  rate  for 
any  part  of  a  month ;  the  hire  to  continue  from 
the  time  specified  for  commencing  the  charter 
"  until  her  redelivery  within  the  limits  and  time 
mentioned  above  for  delivery  to  owners  in  the 
same  good  order  and  condition  as  when  accepted, 
fair  wear  and  tear  excepted,  at  a  port  in  West 
Italy,  or  in  the  United  Kingdom  at  charterers' 

6.  Payment  was  to  be  made  as  follows  :  In 
cash  monthly  in  advance  at  the  National 
Provincial  Bank,  Cardiff,  to  the  Anglo-Levant 
Shipping  Company,  Limited,  or  their  nominees 
and,  failing  the  punctual  and  regular  payment  of 
the  hire  or  any  breach  of  the  chatter- party,  the 
owner  was  to  be  at  liberty  "to  withdraw  the 
vessel  from  the  service  of  the  charterers  without 
prejudice  to  any  claim  that  they  the  owners  may 
otherwise  have  cn  the  charterers  in  pursuance  of 
thia  charter." 

9.  The  captain  although  appointed  by  the 
owner  was  to  follow  the  instructions  of  the 
charterers  who  were  to  furnish  him  from  time  to 
time  with  the  necessary  sailing  directions,  and  be 
was  to  keep  a  full  and  direct  log  to  be  exhibited 
to  the  charterers  or  their  agent  when  required. 

10.  The  captain  waa  to  aign  bills  of  lading  at 
any  rate  of  freight  the  charterers  or  their  agents 
might  choose,  without  prejudice  to  the  stipulations 
of  the  charter-party,  the  charterers  agreeing  to 
indemnify  the  owner  from  any  consequences  that 
might  arise  from  the  captain's  signature  to  the 
bills  of  lading,  or  hia  otherwise  following  the 
charterers'  instructions. 

The  charter-party  contained  the  usual  excep- 
tions of  act  of  God,  perils  of  the  sea,  fire,  arreats, 
and  restraint  of  princes,  Sux. 

On  the  10th  May  1916  the  vessel  waa  placed  at 
the  disposal  of  the  charterers.  On  the  17th  May 
she  was  requisitioned  by  the  Greek  Government, 
and  hire  waa  suspended.  The  requisition  ceased 
on  the  18th  Deo.  1916,  and  the  charterera  ordered 
the  ahip  to  Barry.  A  month's  hire  payable  in 
advance  became  due  on  or  before  the  10th  Jan. 
1917,  but  by  mistake  it  waa  not  paid.  Thereupon 
the  agenta  for  the  owner  wrote  to  the  charterers 
ss  follows  :  "Jan.  11, 1917.-Messrs.  The  Italian 
State  Railways,  Cardiff.— Dear  Sirs-Steamship 
Antonioe. —  We  are  instructed  by  the  owner  of  the 
vessel  to  give  you  notice  that  in  consequence  of 
your  failure  to  pay  freight  in  advance  in  the 
terms  of  the  charter,  the  charter-party  dated  the 
21st  Jan.  1916  is  hereby  .cancelled."  When  thia 
letter  reached  the  charterers'  agenta  at  Cardiff,  the 
ahip  waa  in  harbour  at  Lisbon  on  her  way  to 
Barry,  at  whioh  port  she  arrived  on  the  23rd  Jan. 
1917. 

On  the  plaintiff*'  claim  that  the  charter-party 
waa  ttUl  aubsisticg,  Sankey,  J.  gave  judgment  for 
the  defendants.  On  the  counter-claim  he  held 
that  the  charterers  were  not  liable  for  hire  after 
the  11th  Jan.  1917.   The  owner  appealed. 

Leek.  K.C.  and  B.A.  Wright,  K.O.  for  the  appel- 
lant—The withdrawal  of  the  ship  by  the  owner 
from  the  servioes  of  the  charterera  waa  "  without 
prejudice  to  any  claim  "  the  owner  might  "  other- 
wise have  on  the  charterers,"  and  the  owner  had 
a  claim  to  have  the  ship  redelivered  at  a  named 
port.  The  ship  could  not  be  "redelivered"  at 
sea,  and  the  so-called  cancellation  of  the  charter 
Vol.  XIY.,  S.  8. 


Bahkbs,  L.J.— The  ship  in  question  sailed 
from  Algiers  on  the  18th  Dec.  1917,  under  the 
time  charterers'  orders,  on  a  voysge  to  Barry. 
She  put  in  at  Gibraltar  and  Liabon,  but  that  fact 
ia  immaterial.  1  treat  her  as  having  started  on 
a  voyage  from  Algiers  to  Bvrry.  While  she  was 
on  this  vojage  the  day  came  on  which  a  month's 
hire  was  payable  in  advance  under  the  terms  of 
the  charter-party.  That  day  was,  according  to 
Sankey,  J.,  toe  9th  Jan.  at  10  p.m.,  or,  acsording 
to  the  charterer*,  Jan.  10th.  Whiobever  date  is 
oeireot  the  month's  hire  was  not  paid.  It  is  not 
material  to  consider  the  motive  of  the  shipowner ; 
no  doubt  it  suited  his  purpose  to  do  what  be  did. 
He  gave  notice  in  writing  to  the  charterers  dated 
the  11th  Jan.  1917  in  tbese  words  i  ••  Tee  charter- 
party  dated  the  21st  Jan.  1917  is  hereby  can- 
celled." It  would  have  been  more  accurate  to 
say  that  the  ahip  waa  withdrawn  from  the 
charterers'  service,  but  hia  actual  words  were  as 
I  have  stated.  That  notioe  would  have  reached 
the  charterers'  repreaentativea  at  Cardiff  a  day 
or  two  after  the  11th  Jan.  The  ahip  waa  then  in 
Liabon  harbour,  but  neither  ot  the  parties  were 
aware  of  thia.  I  treat  the  ship  as  being  on  the 
high  seaa.  The  maater,  receiving  no  farther 
instructions,  continued  the  voyage  begun  under 
the  charterera'  orders,  and  arrived  at  Barry  on 
the  23rd  Jan.  The  main  contention  of  the  ship- 
owner ia  that  the  ahip  was  not  redelivered  to  him 
by  the  charterers  till  she  arrived  at  Barry. 
That  ia  a  question  of  general  importance. 

Another  point  was  taken  which  has  no  real 
bearing  on  the  correctness  of  the  judgment  under 
appeal— nainely,  that  the  shipowner  bad  a  vested 
cause  of  action  for  the  whole  month's  hire  in 
rim.  -  lb.  «*«U.  .f  tk. 
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10th  Jan.,  and  could  maintain  an  action  for  the 
whole  month's  hire  though  he  subsequently  with- 
drew the  ship  from  the  service  of  the  charterers 
before  the  month  had  expired.  It  would  be 
strange  if  the  law  should  allow  an  owner  to  with- 
draw hia  ship  on  the  11th  Jan.  and  jet  claim 
payment  of  a  foil  month'*  hire  in  advance 
dating  from  10  p.m.  on  the  previous  day; 
but  on  this  point  Mr.  Wright  was  prepared 
to  accent  the  view  of  Channel],  J.  in  Wehntr  v. 
Dsn*  SUamthip  Company  (tmp.)  that  when 
properly  considered  the  position  of  a  shipowner  in 
such  circumstances  is  that  the  consideration  is 
apportions  ble,  and  that  he  cannot  recover  hire 
except  for  the  period  during  whioh  hie  ship  ie 
actually  at  the  disposal  of  the  charterer. 
Ohannel),  J.  expressed  his  view  in  these  words  : 
"  Aa  the  5502.  wm  payable  in  advance,  it  seems 
to  me  that  if  they  did  take  possession  of  the  ship 
supposing  that  tbey  had  taken  possession  of  the 
ship  a  week  after,  they  oonld  only  have  olaimed  to 
retain  one  week's  hire  out  of  that  ae  a  portion. 
The  consideration,  either  wholly  or  partially, 
failed.  I  do  not  think  that  when  the  considera- 
tion for  the  payment  which  ought  to  be  made  in 
advance  has  not  been  given  the  payment*  can  be 
sued  for  afterwards. "  It  ie  on  necessary  to 
discuss  the  correctness  of  that  view.  Mr.  Wright 
does  not  dispute  it.  He  accepts  the  proposition 
that,  the  owner  being  entitled  to  sue  for  hire  in 
advance,  the  charterers  may  by  some  rule  of  law 
reduce  the  amount  payable  by  a  sum  representing 
the  time  during  which  the  owner  deprived  them 
of  the  use  of  the  vessel,  and  allowance  haB  been 
made  on  account  of  hire  for  the  ship's  service  up 
to  and  including  the  11th  Jan. 

But  it  is  said  that  the  charter-party  provided 
that  the  hire  should  continue  until  the  ship's 
redelivery,  and  that  she  cannot  be  said  to  be 
redelivered  while  on  the  high  seas  continuing  the 
voyage  commenced  under  the  charterers'  orders, 
which  have  never  been  cancelled.  One  mast  oon- 
•ider  the  language  of  the  charter-party  in  order 
to  give  that  argument  ite  true  weight.  It  ie 
founded  on  the  word  "  redelivery."  Ae  pointed 
out  by  Mr.  MacKinnon,  that  is  not  an  apt  word  to 
express  the  obligation  of  either  party  to  the  other 
under  such  a  contract  aa  this.  It  might  be  an 
appropriate  word  if  the  ship  had  been  demised, 
but  under  a  charter  like  the  present  by  which  the 
owner  places  the  ship  with  her  captain,  officer*,  sea- 
men, engineers,  firemen,  and  crew  at  the  dispoaal 
of  the  charterer  for  a  certain  period  on  certain 
terms,  the  only  redelivery  possible  is  to  make  auch 
arrangements  as  will  enable  the  owner  to  reaume 
control  and  the  expiration  of  the  charter  and, 
it  may  be,  if  neceosary,  to  inform  the  master  that 
he  ie  no  longer  under  the  charterer's  order*,  but 
must  consider  himself  under  the  orders  of  the 
owner.  That  ia  the  real  meaning  of  the  word 
"  redelivery  "  in  this  charter-party.  Earlier  in 
that  instrument  the  use  whioh  ie  to  be  conferred 
on  the  charterers  is  exaotly  deeoribed.  The  oon- 
ferring  of  that  nfO  i*  apofcen  of  aa  "delivery  ae 
aforesaid."  When  the  use  is  determined  and  the 
vessel  is  replaced  at  the  owner's  diapoeal,  that  ia 
described  aa  » re-delivery."  What  i*  meant  by 
replacing  the  vessel  at  the  owner's  disposal  r  Aa 
long  as  the  charter-party  continues  the  charterers 
retain  the  right  to  g've  to  the  master  directions 
which  be  ia  bound  to  obey.  It  may  be  that  "  re- 
delivery "  of  the  vessel  included  giving  directions 


to  the  master  to  look  to  the  owner  for  further 
order*.  But  what  happened  in  thi*  case  was  that 
the  owner  withdrew  the  vessel  from  the  service  of 
the  charterer*.  By  eo  doing  he  necessarily  with- 
drew from  the  charterers  any  right  to  give  further 
direction*  to  the  master.  If  he  choose*  to  with- 
draw t^e  ve.se]  while  she  ie  on  the  high  sea*  the 
same  result  follow*;  he  thereby  withdrawe  from 
the  charterers  the  power  to  give  any  further 
direction*  to  the  master;  the  power  to  give 
direction*  revest*  to  the  owner.  It  may  be  that 
he  cannot  exerriae  the  power  because  he  cannot 
get  into  touch  with  the  vessel;  that  ia  a  mere 
accident,  and  doe*  not  alter  the  conclusion  that 
wlen  the  owner  withdraws  the  ship  from  the 
service  of  the  charterers  there  ia  nothing  more 
whioh  the  charterers  can  do  in  the  way  of  re- 
delivering the  *hip  to  the  owner.  The  material 
point  of  time  ia  that  moment  when  a*  a  matter 
of  law  the  power  of  giving  orders  to  the  master 
passes  from  the  charterers  to  the  owner,  and  that 
is  the  moment  when  the  owner  chooses  to  exercise 
the  option  of  withdrawing  the  ebip  from  the 
service  of  the  charterers.  It  was  said  that  thi* 
withdrawal  was  M  without  prejudice  to  any  claim 
the  owner  may  otherwise  have  on  the  charterers  in 
pursuance  of  thi*  charter."  In  my  opinion  that 
clauwe  saves  the  right*  of  the  owner  in  reference 
to  breaches  of  the  charter-party  which  may  have 
been  committed,  or  any  right  whioh  may  have 
already  aocrued :  it  does  not  place  the  charterers 
under  any  fresh  obligation  coming  into  force 
after  the  date  when  the  ship  baa  been  withdrawn. 
For  these  reasons  I  think  the  judgment  of 
IS  an  key,  J.  was  right  and  this  appeal  must  be  dis- 
missed. 

Duke,  L.J. — I  agree.  This  case  raises  a  novel 
question  as  to  the  liability  for  hire  between  the 
11th  Jan.  1917,  the  date  of  the  notice  given  by  the 
agents  of  the  shipowners  to  the  charterers,  and  the 
23rd  Jan.,  when  the  ship  arrived  at  Barry  and  the 
master  began  again  to  take  order*  as  to  the  die- 
position  of  the  ship  from  the  owner.  The  owner 
claims  that  he  i*  entitled  to  hire  during  that 
period  by  the  express  terms  of  the  oharter -party, 
and  particularly  by  that  clause  which  provides  for 
hire  at  the  rate  of  28*.  per  ton  on  the  steamer'* 
dead  weight  per  month,  "  commencing  on  the  day 
of  her  delivery  as  aforesaid  .  .  .  continue 
from  the  time  specified  .  .  until  the 
within  the  time  mentioned  above 
it  a  port  in  West  Italy  or  in  the  United 
Kingdom  at  charterers'  option." 

I  agree  with  Bankes,  L.J.  that  M redelivery  ** 
here  means  restoration  of  the  power  of  disposal 
to  the  owner.  There  never  was  a  demise  of  this 
ahip;  ahe  remained  from  first  to  last  in  the 
possession  of^  the  owner.  "Delivery" 
''redelivery"  in  this  clause  relate  to  the 
thing,  the  power  of  disposition  of  the  ship.  When 
the  power  of  disposition  is  restored  to  the  owner 
there  is  a  redelivery  within  the  meaning  of  the 
clause.  The  owner  say*  that  there  was  no  each 
restoration  until  the  ship  was  notional  !v  handed 
over  to  him  at  Barry  and  came  within  hi*  reach 
there.  That  contention  ignores  the  effect  of  the 
notioe  of  the  11th  Jan.  by  whioh  the  owner 
declared  that  the  charter-party  was  cancelled. 
That  put  an  end  to  the  charterer*'  right  to  issue 
orders  to  the  master.  It  was  a  resumption  by 
the  owner  of  the  right  to  dispose  of  the  ship's 
,  after  that  resumption  of  control,  any 
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of  damages  sustained  by  the  shipowner  through 
non-performanoe  of  the  charterers'  promise 
to  pay  a  month's  bit*  in  advance  on  the 
10th  Jan.   On  these  grounds  I  agree  that  the 

ftDoeal  should  l>e  dismibied  ,  • 
wppvat     ouiu      u«    wwu.  Appeal 


Solicitors  for  the  appellant,  Constant  and 
Cons  tan  t. 

Solicitore  for  the  respondents,  WiUiamion, 
Hill  and  Co.,  for  Ingiedexo  and  Son*,  Cardiff. 


July  11, 15, 16,  and  31, 1919. 

(Before  Warrisotok,  DrjKK,  and  Atkib,  L.JJ.) 

Bbitai*  Stbambhip  Oompabt  Limited  v. 
Thb  Kiho.  (o) 

APPJKAL  FROM  TBI  KIBO'8  B1BOH  DIYISIOB. 

Admiralty  Charter-party  T.  99— Requisitioned  vessel 
—  Navigating  without  lights  —  Admiralty  — 
Admiralty  Regulations— Collision — Loss  of  Vessel 
—Marine  risk— Fx.  and  s.  clause— Consequences 
of  "  hostiktits  or  warlike  operations." 
A  steamship  was  lost  while  under  requisition  by  the 
Admiralty  on  the  terms  of  the  charier-party  known 
ae  T.  99,  clause  19  of  which  provided  as  follows  : 
"  The  risks  of  war  which  art  taken  by  the 
Admiralty  are  thou  risks  <x>hich  would  be  excluded 
from  an  ordinary  English  policy  of  marine  in- 
surance by  the  following  or  similar,  but  not  more 
»««,  clause.  Warranted  free  of  capture, 
t,  and  detention  and  the  constqutnces  thereof. 


or  of  any  attempt  thereat,  piracy  excepted,  and 
also  from  aU  consequences  of  hott\ lilies  or  warlike 
operations,  whether  before  or  after  declaration  of 

BtfMCP  ^' 

mnmsTe* 

While  the  steamship  was  in  the  service  of  the  Admiralty 
she  was  being  navigated  without  lights  at  night,  in 
accordance  with  th*  Admiralty  regulations.  She 
was  run  into  and  sunk  by  another  vessel,  which 
was  also  being  navigated  without  lights  under  the 
tame  regulations. 

It  was  admitted  that  in  the  circumstances  the  collision 
could  not  have  been  avoided  by  the  exercise  of 
reasonable  care  and  *k*U  on  Ike  part  of  those  in 

\£\A\    OOJee^foi   ®$    &%&Jk^B>F   ^s^€ff  WleJs^w^D*      ^ '       &  %&J3J&i%e%1%o^8 

presented  a  petition  of  right  to  recover  compensation 
for  thelosi  of  their  steamship.  They  claimed  that 
such  loss  was  a  "  consequence  of  hostilities  or 
warlike  operations"  within  the  meaning  of  the 
abate  clause,  and  that  the  Admiralty  were  therefore 
liable  for  the  loss. 

It  was  decided  by  Bailhaclie,  J.  (120  L.  T.  Rep.  276) 
that  the  Admiralty  regulation  that  vessels  should 
naviaate  at  niaht  without  liahti  arfativ  increased 
the  risk  of  collision,  but  that  it  was  still  a  marine 
risk;  and  that  loss  due  to  compliance  wuh  that 
regulation  by  a  vessel  not  otherwise  engaged  in  a 
warlike  operation  was  not  a  loss  due  to  a  warlike 
operation,  and  was  not  excluded  by  the  clause 
referred  to  from  an  ordinary  policy  of  marine 
inturance.    The  supplianti  appealed. 

Held,  that  navigation  without  lights,  provided  that  the 
errand  itself  upon  which  the  ship  was  bound  was  a 
peaceful  one— e.g..  the  carrying  of  an  ordinary 
cargo  from  port  to  port—was  a  peaceful  operation 
performed  under  conditions  adopted  by  reason  of 


further  obligation  upon  the  charterers  to  surrender 
control  wu  at  an  end. 

Then  it  was  said  that  the  owner,  if  not  entitled 
to  freight  under  that  clause,  is  entitled  to  damages 
to  an  equal  amount  for  the  charterers'  breach  of 
contract,  the  breach  being  the  failure  of  the 
charterers  to  pay  punctually  the  hire  due  on  the 
10th  Jan.  That  this  breach  occurred  while  the 
ship  was  beyond  the  reach  of  the  owner,  so  that 
he  oould  not  resume  effective  control  of  her,  and 
that,  therefore,  he  ie  entitled  as  damages  to  an 

noal  amount  to  hire  for  the  period  from  the 
th  Jan.  to  the  23rd  Jan.,  when  he  got  possession 
of  hie  ship  at  Barry. 

That  argument  is  fallacious.  The  non-  pay  ment 
of  the  hire  was  not  the  cause  of  loss,  if  any, 
incurred  by  the  owner  through  not  getting 
possession  of  hie  ship  till  the  23rd  Jan.  The 
real  cause  waa  his  own  act  in  withdrawing  his  ship 
of  his  own  volition  on  the  llth  Jan.,  when  he  wap 
well  able  to  make  an  advantageous  ohoioe  between 
leaving  control  to  the  charterers  and  assuming  it 
him  sell.  Having  taken  that  course,  presumably 
with  a  just  regard  to  hie  own  interest,  he  cannot 
rely  upon  it  ae  giving  him  a  right  to  damages. 
Mr.  Wright  contended  that  by  the  terms  of  the 
charter  party  the  withdrawal  of  the  ship  was 
without  prejudice  to  any  claim  of  the  owner 
a^n.t  the  charterers,  and  that  OO  the  10th  Jan. 
there  was  a  complete  oause  of  action  for 
a  month's  hire  under  the  charter  •  party,  of 
which  the  charterers  oould  only  avoid  payment 
in  fall  upon  grounds  of  commercial  fairness  or 
equity.  But  he  elected,  no  doubt  on  good  grounds, 
not  to  challenge  the  decision  of  Ohannell,  J.  in 
Wehner  v.  Dene  Steam  8hipping  Company  (sup.), 
that  is  a  case  like  this,  where  the  owner  has 
resumed  control  of  the  ship  before  the  month  hae 
expired,  he  can  only  claim  an  apportioned  part 
of  the  month's  hire.  When  onoe  that  is  admitted 
the  claim  for  a  month's  hire,  tempered  or 
modified  though  it  be  on  grounds  of  fairness  or 
equity,  falls  to  the  ground.  On  these  grounds 
the  judgment  of  Sankey,  J.  must  be  affirmed. 

A*  T.  Lawrkncb,  J.— I  agree  with  Mr. 
MacKinnon's  contention  that  it  is  not  possible 
to  construe  the  word  "  redelivery  "  in  this  charter- 
party  literally.  This  charter-party  ie  not  a  con- 
tract of  demise.  It  ie  an  ordinary  contract, 
whereby  the  possession  of  the  ship  remains  in  the 
shipowner.  The  services  of  the  ship,  master,  and 
crew  were  let  to  the  charterers,  who  oould  never 
do  more  by  way  of  redelivery  than  restore  or  give 
np  those  services  to  the  owner.  The  owner 
himself  intervened,  and,  exercising  his  right  upon 
the  non-payment  of  a  month's  hire  in  advance, 
withdrew  the  vessel  from  the  services  of  the 
charterers,  who  oould  no  longer  restore  that  wbioh 
had  already  been  resumed. 

It  is  said  that  this  left  unaffected  a  cause  of 
action  in  respect  of  the  month's  hire.  I  think  in 
one  sense  it  did.  There  was  a  vested  cause  of 
action.  Bat  to  mind  it  was  not  an  action  of  debt, 
but  for  damages  for  breach  of  a  promise  to  pay 
hire,  the  consideration  for  which  was  not  executed. 
Therefore  the  shipowner  can  recover  the  damages 
he  has  actually  suffered,  but  no  more;  and  as  he 
reamed  control  on  the  llth  Jan.  he  cannot  olaim 
in  respect  of  hire  after  that  date.  It  is  not  a  case 
of  debt  for  an  apportioned  part  of  a  month's 
hire,  or  upon  a  partial  failure  of  consideration, 
but  rather  a  question   of  the  true  measure 


(a)  B# ported  by  E  A.  ScaArcexsr.  Esq.  B*rn»Uw-H-L*w. 
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the  existence  of  a  elate  of  war,  and  was  not  of 

itself  a  warlike  operation  simply  because  of  the 

existence  of  tear  conditions. 
British  and  Foreign  Steamship  Company  Limited 

«.  King  (14  Asp.  Mar.  Law  Cos.  121 ;  118  L.  T. 

Rep.  640;  (1918)  2  K .  B.  879)  distinguished. 
Decision  of  Bailhache,  J.  affirmed. 

Appeal  by  the  plaintiffs  from  the  decision  of 
Bailhache,  J.  upon  a  petition  of  right  heard  by 
hia  Lordship  in  the  Commercial  Court  (wit  sup.) 

The  facta  of  the  case  and  the  argument*  of 
counsel  sufficiently  appear  from  the  judgment*. 

JfaeJKMiMm,  K.C.,  B.  A.  Wright,  K.O.,  end 
Dunlop,  K.O.  for  the  appellants. 

Mormon  Baeburn,  K.C.  (8ir  Oordon  Hewart, 
A  G.,  with  him;  for  the  Crown.  C|||>  ^  ^ 

Jul*  31.— The  following  written  judgments 
were  delivered  :— 

Warrington,  L.J.— These  are  two  appeals 
which,  on  a  different  state  of  facts,  raise  the  same 
question— namely,  whether  the  loss  of  a  ship  in 
the  one  case  by  collision,  in  the  other  oaae  by 
running  on  a  rook,  is  to  be  treated  as  the  result 
of  a  marine  risk  or  aa  the  consequence  of  hos- 
tilities or  warlike  operations.  The  question  in 
the  one  case  arises  between  the  shipowners  and 
the  Crown  under  a  charter-party  in  the  form 
known  as  T.  99,  in  the  other  between  the  war  risk 
underwriters  and  the  marine  risk  underwriters. 

Bailhache,  J.  has  decided  the  first  oaae  in 
favour  of  the  Crown,  and  the  second  in  favour 
of  the  marine  risk  underwriters.  In  the  first 
case,  the  Britain  Steamship  Company  Limited 
t.  The  King,  the  question  is  raised  by  a 
petition  of  right  praying  His  Majesty  to  cause 
the  petitioners  to  be  reimbursed  in  respect  of 
their  claims  for  the  loss  of  their  steamship  the 
Pe  tertham. 

On  the  6th  May  1918  the  Petersham  waa  on  a 
voyage  from  Bilbao  to  Glasgow  with  a  cargo  of 
iron  ore.  The  night  was  very  dark.  The  Peter- 
sham at  about  11.20  p.m.  came  into  collision  with 
the  Bteamsbip  the  8erra,  belonging  to  the  po*t  of 
Bilbao,  and  at  the  time  on  a  voyage  from  Swansea 
to  Barcelona  via  Bilbao.  The  collision  took  place 
in  the  neighbourhood  of  and  about  twelve  miles 
from  Trevone  Head  on  the  north  ooaat  of 
Cornwall.  As  the  result  of  the  collision  the 
Petersham  sank.  Both  ships  were  sailing  without 
lights  in  accordance  with  the  Admiralty  regula- 
tions and  instructions  given  with  a  view  to  safe- 
guarding British  and  other  mercantile  tonnage 
from  enemy  action  and  the  consequences  thereof. 
The  collision  could  not  owing  to  the  absence  of 
lights  have  been  avoided  by  the  exercise  of 
reasonable  care  and  skill  on  the  part  of  those  on 
board  the  two  ships  respectively,  and  in  fact  in 
action  between  the  present 'suppliants  and  the 
owners  of  the  Serra  it  was  held  that  no  negligence 
had  been  proved,  and  such  finding  is  accepted  by 
the  Admiralty  as  oorrect. 

The  Petersham  was  at  the  date  of  the  oollision 
in  charter  to  the  Admiralty,  under  a  timecharter 
in  the  form  know  aa  T.  99.  It  contains  two 
material  clauses,  18  and  19,  whioh  are  as  follows: 
"  18.  The  Admiralty  shall  not  be  held  liable  if  the 
steamer  shall  be  lost,  wrecked,  driven  on  shore, 
injured  or  rendered  uofit  for  service,  by  or  in 
consequence  of  dangers  of  the  sea  or  tempest, 
collision,  fire,  accident,  stress  of  weather  or  any 


other  cause  arising  as  a  sea  risk.  19.  The  risks 
of  war  whioh  are  taken  by  the  Admiralty  are  thoae 
risks  which  would  be  excluded  from  an  ordinary 
English  policy  of  marine  insurance  by  the  follow- 
ing or  similar  but  not  more  extensive  clause: 
Warranted  free  of  capture,  seizure,  and  detention 
and  the  consequences  thereof  or  of  any  attempts 
thereat,  and  also  from  all  oonsequenoes  of 
hostilities  or  warlike  operations  whether  before 
or  after  declaration  of  war." 

I  will  now  state  the  facts  in  the  second  case, 
that  of  British  India  Steamship  Company  Limited 
v.  Oreen  and  others  and  Liverpool  and  London 
War  Bisks  Association  Limited  (see  post,  p.  559). 
There  are  two  appeals;  first,  the  appeal  of  the 
war  risk  underwriters  from  the  judgment  of 
Bailhache,  J.  against  them,  and,  secondly,  that 
of  the  plaintiffs  against  his  judgment  in  favour 
of  the  marine  risk  underwriters.  The  real  oom- 
butants  are  the  two  sots  of  underwriters. 

The  steamship  lost  was  the  Matiana.  She  was 
homeward  bound  on  a  voyage  from  Egypt  with 
cotton.  The  acoideat  causing  ber  lose  happened 
on  the  night  of  the  1st  May  1918.  The  Matiana 
and  three  other  merchant  ships  were  sailing  in 
con  Toy  under  the  escort  of  four  of  His  Majesty's 
Bhips.  Under  sect.  31  of  the  Naval  Discipline 
Act  the  master  was  bound  to  obey  the  orders  of 
the  officer  commanding  the  escort,  i.e.  the  senior 
naval  officer  present,  in  all  matters  regarding  the 
navigation  of  his  ship  and  the  security  of  the 
convoy  and  undsr  sect  46  of  the  Naval  Prize 
Act  1863  was  subject  to  a  heavy  penalty  should 
he  fail  to  do  so. 

The  oonvoy  had  to  traverse  a  part  of  the 
Mediterranean,  between  Sardinia  and  the  Gulf  of 
Tunis,  which  was  infested  by  enemy  submarines. 
With  the  objt»ct  of  avoiding  an  attack  the  oonvoy 
steered  a  course  more  northerly  than  that 
usually  adopted  in  time  of  peaoe.  At  9.30  p.m. 
under  order  of  the  senior  naval  officer  the  course 
was  changed  from  N.  30  W.  to  N.  81  W.  The 
ships  had  been  warned  earlier  in  the  evening 
that  this  change  of  course  would  be  made. 
At  about  12.15  the  Matiana  struck  a  small  reef 
called  the  Keith  Reef,  whioh  is  unlighted.  Some 
hours  later  she  was  torpedoed,  but  it  is  admitted 
that  the  ship  was  lost  as  a  consequence  of  ths 
stranding.  The  master  believed  that  his  position 
at  9.30  was  suoh  that  a  oourse  N.  81  W.  would 
have  taken  him  some  nine  miles  to  the  southward 
of  the  Keith  Beef.  The  naval  officer  waa  not 
called,  and  nothing  therefore  is  known  as  to  his 
information  at  the  time  be  gave  the  order  to 
turn. 

The  currents  in  that  neighbourhood  are  very 
uncertain.  The  convoy  waa  sailing  a  sigzif 
oourse  from  10  p.m.  until  this  accident,  but  ths 
master  says,  notwithstanding  that  fact,  be  waa 
keeping  the  oorrect  mean  course  of  N.  81  W. 
Either  the  ship  must  have  been  further  to  the 
northward  at  the  time  of  the  turn  than  was 
supposed,  or  she  must  have  drifted  north  during 
the  three  and  a  quarter  hours  between  9.30  and 
12.15,  but  there  wss  no  evidence  proving  how  4 
came  aboat  that  she  struck  the  reef  instead  of 
passing  to  the  southward  of  it.  There  was  no 
evidence. 

The  naval  officer's  order  to  change  the  oourse 
was  given  in  consequence  of  information  that  a 
submarine  was  in  the  neighbourhood.  In  fact 
the  oontrary  would  appear  to  be  the  case,  for  the 
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change  had  been  arranged  tome  boar*  before,  the 
moment  of  the  change  only  being  left  to  be 
aemaec. 

The  facta  reeolve  themselves  into  this,  that 
the  ahip  waa  lost  by  stranding  when  sailing  hi 
convoy  on  a  oouree  prescribed  by  the  com- 
mander of  the  oonvoy,  not  for  the  pnrpoae  of 
avoiding  or  risking  attack  by  a  particular 
enemy  whose  presence  was  known,  bat  »*  part 
of  a  series  of  precautionary  measures  taken  for 
the  safety  of  theae  merchant  shipa  In  water* 
in  which  enemy  craft  might  not  improbably  be 
enoountered. 

The  Maliana  waa  insured  by  two  policies,  first 
one  ordinary  marine  policy  containing  a  clause 
"warranted  free  from  capture,  seizure,  arrest, 
restraint,  or  detainment,  or  the  consequences 
thereof  or  any  attempt  thereat,  and  also  from  all 
consequences  of  hostilities  or  warlike  operationa 
whether  before  or  after  declaration  of  war  " ; 
and,  secondly,  a  war  risk  policy  expressed  to  cover 
amongst  other  things  ail  consequences  of 
hostilities  or  warlike  operationa  by  or  against  the 
King's  enemies  whether  before  or  after  declaration 

BaUhaohe,  J.  has  in  tbia  case  held  that  to  sail, 
with  convoy  is  a  warlike  operation  in  itself,  and 
he  has  also  held  that  the  stranding  was  directly 
doe  to  it,  and  was  therefore  the  consequence  of  a 
warlike  operation  within  the  meaning  of  the 
policy. 

It  is  admitted  in  both  cases  that  oollisiou  in  the 
one  case  and  stranding  in  the  other  is  primd /aeie 
a  marine  riik  for  which  neither  the  Admiralty  in 
the  one  case  nor  the  war  risks  underwriters  in 
the  other  would  be  liable.  To  make  them  liable 
it  is  neceseary  to  establish  that  the  loss  was  the 
oonsequenoe  of  hoatilitiee  or  warlike  operationa. 
This  involve*  two  propositions :  (1)  That,  accord- 
ing to  the  true  construction  of  the  oharter-party 
in  the  one  case  and  the  policies  in  the  other,  there 
were  hostilities  or  warlike  operationa  of  whioh  the 
loes  could  be  the  oonsequenoe ;  and  (2)  that  the 
loea  waa  in  fact  the  consequence  thereof,  bearing 
in  mind  the  well-known  principle  of  insurance  law 
that  to  render  insurers  liable  the  peril  must  be  the 
proximate  and  not  a  remote  cause  of  the  loss. 

If  the  first  proposition  is  not  established  the 
second  cannot  be,  and  I  will  therefore  deal  first 
with  the  question  of  construction.  It  Is  admitted 
by  the  supplianta  that  the  expression  "  warlike 
operationa"  is  that  on  which  the  question  turns  as 
being^  wider  than  hostilities,  and  I  propose  to 

There  has  so  far  been  no  decision  in  this  court 
covering  either  of  the  cases  before  na,  for  in 
Britith  and  Foreign  Sttamthip  Company  Limited 
t.  The  King  (14  Aap,  Mar.  Law  Gas.  121; 
118  L.  T.  Rep.  640;  (1917)  2  K.  B.  773 ;  (1918; 
2  K.  B.  879),  where  a  collision  occurred  while 
ships  were  sail i eg  without  lighte,  it  waa  not 
diaputed  that  under  the  circumstances  of  that 
case  the  sailing  without  lights  waa  a  warlike 
operation.  The  St.  Oitoald,  the  ship  whose  loas 
gave  rise  to  the  question,  was  engaged  in  the 
transport  of  troops  in  the  course  of  the  evacuation 
of  Gallipoli  end  wae  bound  for  Hellas  to  take 
troops  on  board,  while  the  colliding  ship  waa  the 
French  warship  the  Suffran.  In  fact  Scrutton, 
L.J.  says  that  in  hie  view  the  case  must 
not  be  taken  as  deciding  either  that  every 
1  the  Tassels  are  steaming  without 


lighte  ia  a  war  riak,  or  that  steaming  without 
lights  by  Admiralty  orders  is  alwaya  a  warlike 
operation. 

In  the  case  of  the  PeUnham  the  only  warlike 
operation  alleged  is  the  steaming  without  lighte 
by  Admiralty  orders,  and  the  question  reserved 
by  Scrutton,  L  J.  therefore  arises  for  decision. 
As  to  sailing  with  convoy  and  its  effects  there  baa 
been  no  decision  at  all.  What  then,  in  the 
absence  of  authority,  is.the  meaning  of  the  expres- 
sion "  warlike  operationa "  in  a  clause  originally 
devised  to  exclude  the  consequences  thereof  from 
the  ambit  of  a  policy  of  marine  insurance,  and 
afterwards  and  aa  a  form  to  define  the  risks 
undertaken  by  those  who  oontraot  to  bear  or  who 
insure  again 8 1  the  risks  so  excluded. 

To  my  mind  the  expression  suggests  some  act 
done  by  one  or  two  parties  at  war  with  each  other 
against  the  other  of  them,  or  by  one  of  anch 
parties  with  the  object  of  meeting  or  avoiding  an 
actual  or  a  threatened  attack  by  the  other.  There 
see  ma  to  me  to  be  a  clear  distinction  between  an 
operation  of  anch  a  kind  and  one  of  a  peaceful 
character  conducted  under  conditions  rendered 
necessary  or  desirable  by  the  existence  of  a  state 
of  war.  Many  operations  were  conducted  during 
the  war  now  ended  under  conditions  different  from 
those  under  which  they  would  have  been  con. 
ducted  in  time  of  peace.  Trains  were  run  with 
oloaely  drawn  blinda  ;  street  traffic  waa  conducted 
in  darkened  streets,  and  many  other  examples 
could  be  given.  In  my  opinion  it  oonld  not 
properly  be  said  that  in  any  such  cases  the  opera* 
tions  themaelvea  become  warlike  operationa. 

So,  with  regard  to  the  more  important  subject 
of  maritime  traffic  and  intercourse  for  avoiding 
capture  or  destruction  by  enemy  craft,  it  becomes 
necessary  or  desirable  that  ahipe  ahoold  sail 
under  certain  unusual  conditione.  One  of  these 
is  the  absenoe  of  navigation  lights.  The  sailing 
without  lights,  provided  the  errand  itself  on 
which  the  ship  is  bound  is  a  peaceful  one— *g., 
the  carrying  of  an  ordinary  cargo  from  port  to 
port — is  a  peaceful  operation  performed  under 
conditions  adopted  by  reason  of  the  existence  of 
a  state  of  war  and  ia  not  of  itself  a  warlike 
operation. 

So  with  regard  to  aailing  with  convoy.  Thia  ia 
only  another  device  adopted  for  the  purpose  of 
avoiding  attack  or  providing  means  of  defence  or 
escape  in  case  an  attack  should  be  made.  The 
duty  of  those  in  oharge  of  the  merchant  ahipe  in 
the  oonvoy  to  obey  the  commands  of  the  naval 
officer  in  command  of  the  eaoort  ia  the  natural 
result  of  the  sailing  of  several  ships  in  company 
and  of  the  pnrpoae  for  whioh  they  do  so,  but 
again  the  sailing  in  company  and  the  presence  of 
the  eaoort  with  the  necessity  of  obedience  to  the 
ordera  of  the  commander  thereof  are,  in  my 
opinion,  nothing  but  special  conditions  under 
which  the  peaceful  operation  of  conducting 
maritime  traffio  haa  to  be  carried  on  by  reason 
of  the  exiatence  of  a  state  of  war. 

Of  course,  the  aailing  with  oonvoy  may  easily 
assume  the  character  of  a  warlike  operation.  If 
the  convoy  were  actually  attacked,  or  if  one 
attack  were  impending  or  immediately  appre- 
hended, then  from  that  moment  the  operationa 
might  well  become  warlike  operations. 

In  the  case  of  the  Matiana  nothing  of  this  sort 
happened.  There  waa  no  evidence  that  the  fatal 
change  of  course  waa  ordered  as  the  result  of  any 
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information  leading  to  the  belief  that  the  ships 
would  be  attacked  ;  on  the  contrary,  it  waa  deter- 
mined  on  long  before  it  waa  made,  aad  the  course 
waa  apparently  chosen  and  imposed  on  the  convoy 

In  my  opinion,  therefore,  in  both  cases  there 
were  no  warlike  (operations  of  which  it  oonld  be 
■aid  tbat  the  Iocs  was  the  consequence. 

In  the  riew  I  take  of  the  construction  and  effect 
of  the  expression  "  warlike  operationa  "  it  becomes 
nnneoeiaary  to  consider  the  farther  question 
whether,  assuming  my  Tiew  is  wroog,  the  actual 
loss  oan  in  either  OSS*  be  said  to  be  the  oonse- 
— Tix.,  the  direct  consequence — of  the  par- 
warlike  operation. 
In  the  oase  of  the  Petersham,  Bailhache,  J. 
expressed  no  opinion  on  this  point,  as  he  took  the 
Bame  new  of  construction  aa  I  hare  expressed, 
la  the  oase  of  the  Matiana,  howeTer,  be  did 
express  the  opinion  tbat  the  lots  was  the  oonsc- 
quence  of  the  warlike  operation.  He  seems  to 
hare  thought  it  enough  to  say  that  it  was  due  to 
the  fact  that  the  ship  was  sailing  under  orders. 

With  great  deference  in  the  face  of  hie 
experience,  I  hare  grave  doubts  whether  this 
can  be  so.  I  think  it  is  incumbent  on  those 
who  seek  to  throw  the  loss  on  the  war  risks 
underwriters  to  prove  tbat  the  loss  was  the 
direct  consequence  of  some  warlike  operation. 
Assuming  that  the  order  of  the  commander 
was  a  part  of  the  operation,  I  do  not  think 
it  waa  pro  red  in  this  oase  that  the  loss  was 
directly  caused  by  that  or  by  the  master's 
obedience  to  it  The  plaintiffs  in  fact  leave  it  in 
doubt  whether  the  stranding  was  inevitable  if 
the  order  was  obeyed,  or  whether  there  wai  some 
other  cause,  such  as  the  effect  of  currents,  which 
brought  it  about. 

In  the  result,  I  am  of  opinion  that  in  the  case 
of  the  Petersham  the  appeal  must  be  dismissed 
with  costs.  In  the  oaae  of  the  Matiana  the  first 
appeal  must  be  allowed  and  judgment  entered 
for  the  defendants  the  war  risks  underwriters 
with  costs  here  and  below,  and  the  plaintiffs' 
appeal  against  the  marine  underwriters  must  also 
be  allowed  and  judgment  entered  against  them 
with  costs  here  and  below. 

Duke,  L.J.— On  the  6th  May  1918  the  steam- 
ship the  Petersham  was  on  a  voyage  between 
Bilbao  and  Glasgow,  and  was  being  navigated 
without  light*  w  under  Admiralty  regulations  snd 
instructions,"  when  she  came  into  collision  with 
the  steamship  the  Serra,  on  a  voyage  between 
Swansea  and  Bilbao,  navigated  in  like  manner, 
and  the  Petersham  sank. 

The  material  facts  as  to  the  collision  are 
summed  np  in  this  statement  of  the  suppliants  in 
the  petition  of  right :  M  The  said  collision  could 
not,  owing  to  the  absence  of  the  usual  navigation 
lights,  have  been  avoided  by  the  exercise  of 
reasonable  care  and  skill  by  those  on  board  the 
Petersham  and  the  Serra.  The  absence  of  these 
lights  was  in  accordance  with  the*  directions  and 
instructions  issued  by  the  Admiralty  with  a  view 
to  safeguarding  British  and  other  mercantile 
tonnage  from  possible  enemy  action  and  the  con- 
sequences thereof." 

The  Pelergham  was  insured  by  the  Admiralty 
against  (infer   alia)  consequences  of  warlike 
operations.   Bailhache,  J.  has  held  that  the  loss 
was  not  a  loss  in  consequence  of  warlike  opera- 


tions, and  the  owners  appeal  from  that  decision. 
The  matter  at  issue  is  whether  the  sailing  of  the 
Petersham  without  lights  was  a  warlike  opera- 
tion. To  cite  from  the  judgment  of  the  lea.ned 
judge  (120  L.  T.  Rep.  275;  (1919)  1  K.  R.at 
p.  681) :  "  Does  the  mere  fact  that,  in  order  to 
avoid  the  common  danger  of  attack  by  sub* 
marines,  a  vessel  upon  a  non-warlike  errand  in 
obedience  to  Admiralty  regulations  and  instruc- 
tions sails  without  lights  constitute  a  warlike 
operation?  " 

Tbat  sailing  without  lights  may  be  a  warlike 
operation  or  part  of  such  an  operation  is  shown  by 
the  admission  made  on  the  part  of  the  Crown 
in  the  oase  of  The  St.  Oswald  (see  Briti$k  and 
Foreign  Steamship  Company  Limited  v.  The 
King,  14  Asp.  Mar.  Law  Gas.  121;  118  L.  T. 
Rep.  640;  (1917)2  K.  B.  769;  (1918)  2E.E 
879),  whioh  was  muoh  discussed  during  the 
arguments.  The  question,  however,  which  waa 
considered  in  this  court  in  Britieh  and  Foreign 
Stamship  Company  Limited  v.  The  King 
(ubi  tup.)  was  not  whether  sailing  without 
lights  in  time  of  war  is  a  warlike  operation,  but 
whether  the  sailing  of  the  St.  Oswald  without 
lights  on  the  occasion  then  under  consideration 
was  the  proximate  cause  of  her  loss. 

I  have  not  been  able  to  see  that  the  judgments 
prononnoed  here  upon  that  question  can  be  of 
use  in  determining  whether  the  sailing  of  the 
Petersham  and  the  Serra  without  lights  was  a 
warlike  operation.  For  this  purpose  it  is  neces- 
sary to  consider  what,  within  the  meaning  of  the 
contract  of  insurance  made  by  the  Admiralty,  is  a 
warlike  operation,  and  what  was  the  character  of 
the  operation  in  course  of  whioh  the  Petersham, 
was  sunk.  Waa  it  an  operation  of  war  or  an 
operation  of  commerce  P 

The  examination  of  the  oase  which  was  made 
on  behalf  of  the  appellants  satisfied  me  of  the 
circumstances  under  which  the  words  "  warlike 
operations  whether  before  or  after  a  declaration 
of  war "  were  added  to  the  common  form  of 
warranty  against  consequences  of  hostilities  whioh 
had  been  previoDsly  in  use.  I  think,  however, 
that  knowledge  of  these  circumstances  does  not 
necessitate  if  it  would  justify — whioh  I  suppose 
it  would  cot— any  departure  in  this  case  from 
the  rule  that  the  language  of  the  contracts  is> 
to  be  construed  according  to  its  plain  mean- 
ing. Warlike  operations  before  or  after  a 
declaration  of  war,  and  warlike  operations  of 
States  between  which  war  begins  without  a 
declaration  of  war,  are  manifestly  included  in  the 

The  case  does  not  seem  to  me  to  raise  the) 
question,  which  was  incidentally  considered  in  the 
arguments  for  the  appellants,  whether  warlike 
operations  on  the  part  of  subjects  of  belligerents, 
undertaken  on  their  own  responsibility,  oonld  fall 
within  a  warranty  against  consequences  of  warlike 
operations.  The  decision  of  Bailhache,  J.  in  the 
case  which  was  mentioned  of  a  merchant  ship 
which  rammed  a  floating  object  upon  the  sup- 
position that  it  was  an  enemy  submarine  and  was 
held  to  be  covered  under  a  policy  against  conse- 
quences of  warlike  operations  in  respect  of  damage 
thereby  suffered  depends  on  its  own  facts  and  is 
not  now  under  review.  The  considerations  which 
were  material  there  do  not  arise  here.  Neither 
the  Petersham  nor  the  Ssrro  committed  any  act 
of  belligerency. 
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As  wu  pointed  oat  by  Bailhaohe,  J.,  it  is  not 
suggested  that  the  Peter$ham'$  occupation  at  the 
time  of  her  lota  was  other  than  peaceful.  The 
present  inauranoe  aa  an  insurance  against  coni«- 
qoenoea  of  warlike  operation*  waa,  I  am  aatitned, 
•n  inauranoe  only  against  consequence* of  warlike 
operation*  in  the  proper  sense  of  the  term*  "  war  " 
and  "  warlike  "  a*  they  are  used  in  relation  to 
the  warfare  of  belligerent  State* :  (sen  Hall  on 
International  Law,  7th  edit.,  pp.  61  and  65). 

The  operation  on  the  pert  of  a  combatant  Power 
which  is  relied  npon  by  the  appellants  in  their 
petition  of  right  is  the  isaue  by  the  Lord*  Oom- 
miasionera  of  the  Admiralty  of  "  Direction*  and 
Instruction*  with  a  view  of  safeguarding  British 

action  and  the  oonaequeucea  thereof."  Aa  ia 
pointed  ont  by  the  learned  indge  in  the  court 
below,  these  regulations  were  of  a  perfectly  general 
character,  not  iasued  specifically  to  the  PeUrtkam 
and  not  i**ued  with  regard  to  the  voyage  *he  waa 
on.  The  issuing  of  the  regulations  waa  a  purely 
precautionary  measure,  and  there  waa  nothing  in 
the  situation  of  the  Petertham  at  any  material 
time  which  made  the  observance  of  them  a  warlike 
operation. 

The  statement  of  the  facta  appears  to  me  to 
lead  inevitably  to  the  conclusion  stated  in  the 
judgment.  I  think,  therefore,  that  the  appeal 
fails. 

The  opinion  expressed  by  the  learned  judge  in 
the  court  below  in  the  course  of  his  judgment 
with  regard  to  the  sailing  of  veasels  with  convoy 
ia  the  Bubjeot  of  appeal  in  the  caae  of  British 
India  Steam  Navigation  Company  Limited  v. 
Oreen  and  other*  and  the  Liverpool  and  London 
War  Ri*k$  Aitoeiation  Limited  (see  pott,  p.  559), 
and  I  do  not  think  it  neoeesary  to  discus*  it  in 
connection  with  this  appeal. 

Atkin,  L.J. — This  petition  of  right  is  brought 
upon  the  term*  of  a  charter-party  by  which  the 
Admiralty  chartered  for  an  indefinite  time  the 
•uppliant*'  steamship  the  Petertham. 

Tne  material  clause*  of  the  charter-party  are 
clause*  18  and  19.  The  intention  of  the  parties, 
etated  broadly,  ia  plain.  The  suppliant*  were  to 
bear  the  tea  risk*.  The  Admiralty  wera  to  bear 
the  war  risk*  a*  defined  in  clause  18.  The 
wording;  of  clause  18  ia  not  ae  clear  a*  it  might 
be.  The  risks  said  to  be  undertaken  are  those 
which  would  be  excluded  from  an  ordinary 
policy  by  the  ordinary  Institute  f.o.  and  s.  clause. 

Logically  to  ascertain  the  effect  of  thi*.  one 
ban  to  tee  what  tick*  were  included  in  the 
ordinary  polioy.  and  then  to  consider  the  effect  of 
this  exception  elapse.  If  the  exceptions  were 
under  that,  the  risk*  insured  there  to  the  extent 
that  they  were  under  would  be  irrelevant.  But 
the  case  is  as  argued  before  ua  on  the  footing 
that  the  Admiralty  had  undertaken  to  be 
liable  for  the  risks  mentioned  in  the  exception 
clause  aa  though  they  had  issued  a  policy 
to  cover  such  risk*.  And  for  the  pnrpo*es 
of  this  caae  1  ahall  assume  that  aooh  ia  the  true 
construction. 

For  the  purpose  of  construction,  however,  it  is, 
I  think,  relevant  to  consider  how  the  contract 
comae  to  be  presumed  in  these  words,  bearing  in 
mind  the  traditional  value*  of  moat  of  the 
phraseology  of  contract*  of  marine  insurance  a* 
established  by  commercial  usage  and  prudent 
decisions  of  many  oonntries. 
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The  risk*  expressed  to  be  taken  by  the 
insurer*  in  the  body  of  an  ordinary  Lloyd'*  policy, 
co  far  as  they  are  relevant  to  war,  do  not  appear 
to  have  altered  aince  the  time  of  the  Napoleonic 
ware.  They  are  now  (see  firat  achedeie  to  the 
Marine  Insurance  Act  1906)  aa  they  were  then  : 
Men-of-war,  enemies,  taking*  at  sea,  arrest*, 
restraint*  and  detainments  of  all  kingt,  princes, 
and  people,  together  with  the  general  olause, 
all  the  perils,  Ac,  which  is  to  be  ©on* trued 
tjuidem  gemerie. 

This  exception  clause  hae  grown.  It  appears 
to  have  began  in  Napoleonic  times  by  free  of 
capture  and  seizure  in  ports  of  discharge.  It 
developed  to  free  of  capture  and  seizure  generally. 
By  1863  it  waa  free  of  capture,  seizure,  and  of 
hostilities  or  the  oonaequencea  thereof . 

In  1883  a  general  meeting  of  the  underwriting 
community  of  the  United  Kingdom  assembled  at 
Lioyd'a  adopted  the  olaoae  in  it*  present  form, 
which  adda  to  hostilities  "  warlike  operations"  : 
(see  0  wen  on  Marine  Ineuranoe  Note*  and 
Clause*.  3rd  edit,  pp.  8,  9). 

I  have  not  found  an  earlier  use  of  the  words 
"  warlike  operations  "  and  I  think  it  probable 
that  they  aroee  out  of  the  operation*  of  our  fl  eet  at 
Alexandria.  Operations  oond acted  against 
person*  who  ware  in  rebellion  against  a  friendly 
Power,  and  without  a  state  of  war  having  been 
declared,  were  not  operation*  in  a  war,  but  warlike 
operation*. 

The  other  point  to  be  remembered  is,  aa 
already  noticed,  that  the  words  in  their  original 
collocation  were  meant  to  express  exceptions 
from  already  ascertained  risks— vis.,  those 
expressed  in  the  ordinary  polioy  of  marine 
insurance.  The  words  have  to  be  applied  to  the 
loss  in  question 

The  facta  aa  stated  in  the  petition  are 
admitted.  The  Petersham  appears  to  havs  been 
making  an  ordinary  commercial  voyage  from 
Bilbao  to  Glasgow  with  a  cargo  of  iron  ore. 
She  was  under  reqni*ition  by  the  Admiralty  on 
the  term*  of  the  charter  T.  99,  whioh  i*  entitled 
M  Collier  or  Oiler  Transport,"  but  does  not 
expressly  restrict  the  kind  of  cargo  to  be  carried. 
She  waa  run  into  by  the  steamship  the  8erra, 
which  struck  her  on  the  starboard  side  and  *unk 
her. 

The  Btrra  was  a  steamship  belonging  to  the 
port  of  Bilbao,  and  waa  engaged  on  an  ordinary 
commercial  7oyage  from  Swansea  to  Barcelona 
eid  Bilbao  with  a  cargo  of  patent  fuel.  Both 
ships  were  navigating  without  the  usual  navi- 
gating lights,  the  Petertham  as  alleged  "in 
accordance  with  Admiralty  -regulations  and 
instructions,"  the  Serro  as  alleged  "  by  direction 
of  the  Admiralty." 

It  was  assumed  before  us  that  both  ships  were 
so  sailing  without  light*  in  pursuance  of  order* 
made  under  the  Defence  of  the  Realm  Emulations 
r.  37.  Such  order  was  made  under  the  Defence  of 
the  Realm  Act  1914  (•  &  5  Geo.  5,  o.  29)  which 
provide*  as  follows :  "  His  Majesty  in  Council 
has  power,  daring  the  continuance  ot  the  present 
war,  to  isaue  regulation*  as  to  the  power*  and 
duties  ot  tbe  Admiralty  and  Army  Coonoil,  and 
of  the  members  of  His  Majesty  b  forces,  and  other 
persons  acting  in  bis  behalf  for  securing  the 
public  safety  and  defence  of  tbe  realm."  He  may 
by  such  regulation  provide  for  the  punishment  of 
offences  against  the  regulations  and  in  particular 
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against  any  of  the  provisions  of  bucd  regulations 
designed  .  .  .  (4)  to  secure  the  navigation  of 
vessels  in  aooordanoe  with  directions  given  by  or 
under  the  authority  of  the  Admiralty. 

It  is  admitted  that  owing  to  the  absence  of  the 
usual  navigation  lights  the  collision  could  not 
have  been  avoided  by  reasonable  care  and  skill. 
It  is  said,  therefore,  that  tbe  loss  here  arose  from 
warlike  operations  and  tbe  consequences  thereof. 

First*  it  is  said  that  navigating  without  lights 
was  in  itself  a  warlike  operation.  The  absence  of 
lights  was  for  the  protection  of  the  vessels  from 
enemy  submarine  attack  which  formed  part  of  the 
declared  belligerent  policy  of  tbe  enemy.  The 
sinking  of  the  vessel  was,  therefore,  a  consequence 
of  a  warlike  operation,  since  it  is  admitted  that 
the  absence  of  lights  made  it  impossible  to  avoid 
the  collision  by  reasonable  care  and  skill. 

Secondly,  it  was  said  that  at  any  rate  the 
Admiralty  order  was  a  warlike  operation,  and  the 
sailing  in  pursuance  of  the  order  and  the  sinking 
were  consequences. 

Tbe  order  in  operation  at  the  time  of  the 
oollision  will  be  found  in  the  Defence  of  the 
Realm  Manual,  5th  edit,  revised  the  26th  Feb. 
1918,  at  pp.  358-9,  *'  the  areas  in  which  submarines 
or  raiders  may  be  met  vessels  are  to  be  carefully 
darkened  from  sunset  to  sunrise,  and  are  to  pro* 
oeed  without  navigation  lights.  These  lights  must 
be  so  arranged  that  they  can  be  instantly  shown 
to  avoid  collision  and  extinguished  as  soon  as  the 
danger  of  collision  is  past.  Navigation  lights, 
when  specially  ordered  to  be  shown,  must  be 
dimmed  to  a  visibility  of  less  than  two  miles." 
The  order  then  proceeds  to  give  directions  for 
carrying  out  the  order  that  visibility  should  be 
dimmed  under  a  heading  "Admiralty  war 
instructions  for  British  merchant  vessels." 

It  is  not  necessary  in  the  present  case  to  con- 
sider how  and  why  the  Serra  became  liable  to 
obey  British  or  Admiralty  instructions.  The  case 
was  argued  on  the  footing  that  there  was  no 
distinction  between  the  two  vessels  in  this  respect. 

Was  the  loss  under  these  circumstances  a 
"  consequence  of  warlike  operations  ?  "  I  cannot 
think  that  it  was.  The  clause  must  be  read  as  a 
whole  in  connection  with  the  context,  and,  on 
reading  it,  I  think  that  the  expression  "  warlike 
operations  "  connotes  the  attributes  of  operations 
that  form  part  of  a  series  of  aote  of  war,  belli- 
gerent acts  by  combatant  forces,  whether  offensive 
or  defensive,  "  hostilities  "  between  enemy  nations 
at  war  with  one  another.  *'  Warlike  operations  " 
are  included  in  "hostilities/"  but  may  range 
outside  it  as,  for  instance,  where  armed  force  is 
being  used  for  putting  down  rebellion,  or  where 
neutral  territory  is  being  protected  in  anticipa- 
tion of  war  by  defensive  methods  appropriate  to 
war— <  g  ,  by  laying  down  mines. 

1  do  not  think  that  "  warlike  operations  "  need 
be  directed  to  the  immediate  hurt  of  the  enemy. 
I  incline  to  think  that  during  war  almost  any 
action  or  movement  of  the  combatant  forces  in  the 
course  of  their  combatant  duties,  while  exercised 
in  the  area  of  war,  oould  be  included.  A  ship  is 
suck  by  collision  with  a  destroyer  navigating 
without  lights  in  the  course  of  patrolling  in 
search  of  submarines,  or  is  sunk  by  collision  with 
an  armed  warship  steaming  at  full  speed  without 
lights  in  the  area  of  war :  (British  and  Foreign 
Steamship  Company  Limited  v.  The  King.  14 
AsP.  Mar.  Law  Cas.  121;  118  L.  T.  Rep.  640; 


(1918)  2  K,  B.  879).  In  both  these  oases  I  should 
have  thought  it  dear  that  the  vessel  causimr  the 
loss  was  engaged  in  a  "  warlike  operas***,"  and 
tbe  only  question  that  would  arise  would  be: 
Was  the  operation  the  proximate  cause  of  the 
loss  Pi 

It  is  to  be  observed  that  in  the  last-named  case 
it  was  admitted  on  the  part  of  the  Grown  that 
steamtng  without  lights  on  the  part  of  both  vessels 
was  a  "warlike  operation."  In  view  of  that 
admission  and  the  undisputed  facts  in  that  case, 
and  in  view  of  the  express  reservation  of  tbe 

Eneral  question  in  the  judgment  of  Scrutton, 
J.,  I  cannot  treat  the  decisions  as  governing 
the  present  case. 

I  also  think  that  a  non-combatant  while  at  sea 
may,  for  purposes  of  defence,  engage  in  an  act  of 
war — a  "  warlike  operation."  This  is  the  case  ot 
the  merchant  ship  that  rams,  or  attempts  to  ram, 
an  enemy  submarine,  held,  as  I  think  rightly, 
to  be  a  -  warlike  operation,"  even  though  it  be 
doubtful  if  the  object  rammed  was,  in  fact,  an 
enemy  submarine  [McGregor  Company  v.  Martin 
Lloyd's  List,  17th  June  1918). 

But  the  above  oases — and  they  may  be  multi- 
plied—appear to  me  to  be  essentially  different 
from  a  loss  suffered  from  a  oollision  between  two 
vessels,  both  of  which  are  engaged  in  ordinary 
commercial  traffic  The  operation  is  the  opera- 
tion of  conveying  goods  by  sea  from  one  commer- 
cial harbour  to  another.  The  risk  of  oollision  is 
an  ordinary  risk  of  suoh  an  adventure.  It  is  true 
that  the  voyage  is  performed  in  war  time  and 
under  wsr  conditions.  It  is  an  operation  in  war, 
but  not  a  "  warlike  operation.''  Like  many  other 
peaceful  operations  conducted  in  time  of  war  it  is 
conducted  under  different  conditions  from  those 
of  peace.  The  risks  are  increased ,  the  risk  of 
collision  by  sailing  without  lights;  the  risk  of 
stranding  by  sailing  on  unaccustomed  routes ; 
the  risk  of  foundering ;  by  difficulties  in  receiving, 
when  needed,  necessary  repairs.  But  to 
increase  marine  perils  by  reason  of  wsr 
is  not  to  convert  them  into  war  perils.  The 
"  warlike  operation  "  is  said  to  be  sailing  without 
lights. 

1  asked,  during  argument,  whether,  while  tbe 
vessels  were  sailing  by  day,  they  were  engaged 
in  a  "  warlike  operation.''  or  did  they  begin 
tbe  "  warlike  operation "  when  the  son  went 
down  P  I  am  not  conscious  of  having  received  an 
answer. 

If  regard  is  to  be  had  to  the  natural  meaning  of 
the  words,  it  can  be  tested  by  reference  to  land 
operations.  An  omnibus  is  proceeding  with 
dimmed  lights  in  darkened  streets  in  pursuance 
of  Government  orders  made  for  the  protection  of 
a  city  and  its  inhabitants  from  an  attack  by 
hostile  aircraft.  Is  the  omnibus  engaged  in  a 
"  warlike  operation  "  P  and,  if  by  reason  of  the  lack 
of  light  it  collides  with  a  wayfarer  or  another 
omnibus,  is  the  consequent  injury  the  conse- 
quence of  a  "  warlike  operation,"  and  was  the 
wayfarer  similarly  engaged  in  a  "  warlike  opera- 
tion "  P  Lights  are,  in  pursuance  of  the  same 
order,  darkened  in  a  public  building,  and  a  visitor 
by  reason  thereof  falls  and  injures  himself.  Is  he 
the  victim  of  a  "  warlike  operation  "  P 

To  these  inquiries  the  sole  answer  of  counsel 
was  a  cautious  protest  against  tbe  introduction  of 
suoh  mundane  matters  into  the  esoteric  mysteries 
of  marine  insurance. 
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I  think  that  in  the  contention  of  the  appellant* 
the  major  premise  is  dung  far  too  wide.  I  have 
indicated  what  I  conceive  to  be  the  neoeaaary 
restrictions  as  to  meaning  of  warlike  operations. 
It  ie  unnecessary  to  deal  with  ail  the  possible 
caaea  that  may  or  may  not  come  within  the 
words.  Bat  in  my  opinion  the  present  case  is  not 
a  case  within  clause  19.  And  I  agree,  therefore, 
that  this  appeal  should  he  dismissed  with  costs. 

Appeal  dismissed. 

Solicitors  for  the  appellants,  Holman,  Fenwiclc, 
and  Willan. 
Solicitor  for  the  Crown,  Treasury  Solicitor. 


July  16,  17,  and  31,  1919. 
Before  Wabbington,  Dckb,  and  Atkin,  L.JJ. 
British  India  Stbam  Navigation  Company 

LlMITKD  V.  GbKBN  AND  OTHBBS  AND  LlVBB- 

pool  and  London  War  Ribks  Associa- 
tion  Limited,  (a) 

APPBAL  FROM  THB  KING'b  BBHCH  DIVISION. 

Marine  insurance — if  anise  risks  policy— War 
risks  policy—"  Hostilities  or  warlike  operations  "— 
Vessel  navigated  in  convoy  under  Admiralty 
control — Vessel  stranded  on  rocks — Torpedoed  by 
enemy  submarine — Total  loss  of  vessel— Whether 
due  to  warlike  operations. 

A  steamship  homeward  bound  on  a  voyage  from 
Egypt,  one  of  four  merchant  vessels  which  were 
being  navigated  in  convoy  under  Admiralty 
control,  the  escort  being  four  warships,  when 
in  the  Mediterranean  stranded  on  the  rocks 
al  midnight  on  the  lei  May  1918.  After  lying 
there  some  hours  she  was  torpedoed  by  an  enemy 
submarine.  The  convoy  had  to  traverse  a 
part  of  the  Mediterranean  which  was  infested  by 
enemy  submarines  ;  and,  with  the  object  of  avoid- 
ing an  attack,  the  convoy  steered  a  course  more 
northerly  than  that  usually  adopted  in  time  of 
peace.  The  master  of  the  vessel  was  bound  to  obey 
the  orders  of  the  officer  commanding  the  escort. 
Efforts  were  made  to  get  the  vessel  off,  but  they 
fatled.  On  the  5th  May  there  was  a  gale,  and  the 
vessel  became  a  total  loss.  The  vessel's  position 
woe  hopeless  from  the  first,  and,  even  if  she  had 
not  been  torpedoed,  she  would  still  have  been  a  total 
loss.  The  vessel  was  insured  under  two  policies 
-  one  against  marine  risks,  and  the  other  against 
war  risks.  The  material  clause  of  (he  two  policies 
insured  the  vessel  against  "all  consequences  of 
hostilities  or  warlike  operations  by  or  against  the 
King's  enemies  whether  before  or  after  the  declara- 
tion of  uar." 

Held,  that  sailing  in  convoy  was  only  a  device 
adopted  to  avoid  attack  or  to  provide  means  of 
defence  or  escape  in  case  an  attack  should  be 
made,  being  part  of  a  series  of  precautionary 
measures  taken  for  the  safety  of  mtrchani  vessels; 
and  that  there  was  no  warlike  operation  of  which 
it  could  be  said  that  the  loss  was  the  consequence, 
inasmuch  as  the  vessel  was  lost  by  stranding  when 
sailing  in  convoy  on  a  course  prescribed  by  the 
Commander  of  the  convoy. 

(•)  *l*porw4  by  T.  W.  Mos^^a^BT  T'scsATCHLBT.  Ksqri., 
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Tub  plaintiffs  claimed  for  a  loes  under  two 
policies  of  marine  insurance  on  their  steamship 
Afoh'ana,  which  was  torpedoed  while  she  was 
aground  on  Keith  Rocks  in  the  Mediterranean. 

By  a  policy  dated  the  13th  March  1918  the 
Liverpool  and  London  War  Bisks  Insurance 
Association  Limited  insured  the  plaintiffs'  steam- 
ship Matiana  for  25,500*.  against  war  risks.  The 
material  clause  in  the  policy  insured  against  "all 
consequences  of  hostilities  or  warlike  operations 
by  or  against  the  King's  enemies." 

By  a  policy  dated  the  24th  Dec.  1917,  subscribed 
by  the  defendant,  Mr.  R.  H.  Green,  and  other 
underwriters,  the  steamship  Matiana  was  insured 
for  284,7601.,  of  which  sum  the  defendant  R.  H. 
Green's  proportion  was  25051.  9a,  lid.,  against 
marine  risks. 

The  Matiana  whs  ono  of  four  steamers  going 
under  convoy  under  Admiralty  control  from 
Alexandria  to  the  United  Kingdom  with  a  cargo 
of  cotton.  At  midnight  on  the  let  May  1918, 
when  she  was  in  the  Mediterranean,  she  stranded 
on  Keith  Rocks.  According  to  the  evidence, 
there  was  a  chance  that  she  might  have  been 
salved,  and  efforts  were  made  to  get  her  off,  but 
they  failed.  After  ly  ing  there  about  eleven 
hours  she  was  torpedoed  by  an  enemy  submarine. 
On  the  5th  May  there  was  a  gale,  and  she  became 
a  total  loss. 

The  learned  judge  found  as  a  fact  that  her 
position  was  hopeless  from  the  first,  and  that,  even 
if  she  had  not  been  torpedoed,  she  would  still  l  ave 
been  a  total  wreck. 

The  steamers,  in  accordance  with  the  orders  of 
the  senior  naval  officer,  pursued  a  zigzag  course, 
and  at  the  time  of  the  stranding  were  sailing 
through  a  submarine-infested  area,  and  some 
thirty  miles  to  the  northward  of  the  ordinary 
peace-time  course.  The  master  of  the  steamer 
stated  that  he  was  nine  miles  north  of  his 
reckoning,  and  bo  much  nearer  to  the  rocks.  The 
night  was  dark,  the  steamers  were  on  an  un- 
accustomed course,  and  the  currents  were  variable 
and  their  direction  and  force  were  unknown. 
The  master  was  under  the  orders  ot  a  King's 
officer,  and  was  not  responsible  for  the  course 
taken.  His  business  was  to  keep  his  position 
relatively  to  the  other  three  ships. 

Tho  learned  judge  found  aa  a  fact  that  no 
negligence  on  the  part  of  the  master  of  the 
Matiana  was  proved. 

The  plaintiffs  claimed  alternatively  25,500/.  and 
interest  from  the  war  risks  underwriters,  or 
2505J.  9s.  lid.  and  interest  from  the  marine  risks 
underwriters. 

The  war  risks  underwriters  said  that  the  loss 
the  Matiana  was  due  to  a  peril  of  the  sea — 
namely,  a  stranding  upon  the  rooks.   The  marin 
risks  underwriters  said  that  the  loss  was  due  to 
warlike  operations. 

On  the  20th  and  21st  Feb.  1919  the  case  came 
on  to  be  heard  before  Bailhache,  J.  sitting  in  the 
Commercial  Court. 

MacKinnon,  K.C.  and  Lewis  Noad  tor  the 
plaintiffs. — The  loss  was  due  to  a  war  risk.  The 
Matiana  was  sailing  with  other  steamers  under 
an  escort  of  warships.  She  was  zigzagging  in 
accordance  with  the  orders  of  a  naval  officer.  The 
master  was  bound  to  obey  such  orders.  There- 
fore the  stranding  of  the  Matiana  was  due  to  a 
warlike  operation.  Moreover,  if  she  had  not  been 
torpedoed  she  might  have  been  salved  eventually. 
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throe  other  merchant  steamahipa,  under  the  pro- 
tection of  a  oonroy  of  warships.  Certain  material 
facta  with  regard  to  the  voyage  were  admitted. 
The  Matiana  would  not  have  been  allowed  to  sail 
except  under  convoy.  Her  master  wis  bound  to 
obey  the  order*  of  the  naval  offioer  in  oommand  of 
the  convoy.  That  offloer  chose  the  route  of  the 
voyage.  The  region  in  the  Mediterranean  which 
the  vessel  had  to  traverse  was  frequented  by  enemy 
submarines.  The  object  of  the  commander  of 
the  convoy  wad  to  bring  the  Matiana  and  the  other 
merchantmen  safely  through  this  region. 

There  were  allegations  of  negligence  which  the 
learned  judge  found  not  proven,  and  as  to  which 
it  is  sufficient  to  say  that  they  bad  relation  to  the 
master's  unquestioning  compliance  with  his  sail- 
ing orders  notwithstanding  that  the  course,  or  the 
set  of  the  currents  in  the  locality,  carried  his 
vessel  nine  miles  to  the  north  of  the  coarse  on 
whioh  he  assumed  that  she  was*  and  headed 
her  directly  towards  the  rocks  of  the  Keith  Reef, 
on  which  she  stranded. 

The  learned  judge  did  not  deal  with  the  con- 
tention of  the  appellants  that  the  burden  of 
proof  upon  the  respondents  included  proof  that 
the  vessel  was  not  lost  by  reason  of  negligence. 

The  question  whether  sailing  with  oonroy  was 
in  the  present  case  a  warlike  operation  cannot  be 
satisfactorily  discussed  without  defining  the  terms 
**  oonroy  "  and  M  sailing  with  oonroy."  Both  are 
commonly  used,  and  were  used  in  the  court  below 
and  in  this  court  with  ambiguous  meanings. 
"  Convoy  "  can  without  departure  from  common 
use  be  applied  indiscriminately  to  the  naval 
escort,  the  protected  merchantmen,  and  the 
flotilla  whioh  includes  both.  "8ailing  with 
convoy  "  can  be  given  a  like  varied  meaning.  In 
legal  terminology,  however,  "convoy"  is  the 
proper  name  of  the  protecting  naval  force,  and 


B.  A.  Wright,  K.C.  and  Claughton  Soott  for  the 
defendants  the  marine  risks  underwriters.— 
Steaming  in  a  convoy  under  naval  orders  is  a 
warlike  operation  or  a  consequence  of  hostilities. 
The  navigation  here  was  not  in  accordance  with 
the  ordinary  rules  of  good  navigation.  The 
operation  was  carried  on  under  the  orders  of  the 
naval  authorities  and  with  the  objeot  only  of 
protecting  oneself  against  enemy  aotion.  That 
was  a  warlike  operation  :  (see  Britithand  Foreign 
SltamMhip  Company  v.  The  King,  14  Asp.  Mar. 
Law  Oa».  121;  118  L.  T.  Rep.  640;  (1918) 
>     2  K.  B.  879). 

Atpinail,  K.C.  and  Raeburn  for  the  war  risks 
underwriters.— At  the  time  of  the  loss  the 
Matiana  was  not  engaged  in  a  warlike  operation, 
but  was  engaged  in  a  commercial  venture.  The 
loss  was  dua  to  stranding  upon  the  rocks,  whioh 
was  a  peril  of  the  sea.  The  stranding  was  due 
to  the  negligence  of  the  master  of  the  steamer  or 
of  the  naval  officer  in  charge  of  the  oonroy  or  of 
both.    It  was  not  due  to  a  warlike 


MacKinnon,  K.C.  replied. 

It  was  decided  by  Bailheohe,  J.  that  no  negli- 
gence on  the  part  of  the  master  of  the  Matiana 
or  of  the  King's  offioer  in  charge  of  the  convoy 
was  proved  ;  that  the  loss  of  the  ship  was  due  to 
warlike  operations  as  the  proximate  and  direct 
cause,  for,  although  stranding  is  pritnd  faeie  a 
marine  peril,  yet,  inasmuch  as  the  vessel  was 
sailing  in  convoy,  which  is  a  warlike  operation, 
she  was  engaged  in  a  warlike  operation ;  and 
that,  in  the  absence  of  negligence  on  the  part  of 
the  master  of  the  vessel,  the  stranding  was  due 
to  warlike  operations  as  the  proximate  and 
direct  cause,  and  consequently  the  loss  of  the 
▼easel  fell  on  the  war  risks  association  to  the 
exoneration  of  the  marine  risks  underwriters. 

From  that  decision  the  defendants  the  Liver- 
pool  and  London  War  Risks  Association  Limited, 
now  appealed  ;  and  there  was  a  cross-appeal  by  the 
plaintiffs  as  a  precautionary  appeal  against  the 
defendants  the  marine  risks  underwriters  in  the 


event  of  the  appeal  of  the  defendants  the  war 
risks  association  being  allowed. 

Atpinail,  K.C.  and  Norman  Ba'burn,  K  0.  for 
the  appellants,  the  war  risks  association. 

B.  A.  Wright,  K.C.  and  Claughton  BtoH  for  the 
respondents  Green  and  others,  the  marine  risks 
underwriter?. 

MacKinnon,  K.C.  and  Lturit  Noad  for  the 
plaintiffs,  the  appellants  on  the  cross- appeal. 

The  arguments  adduced  in  the  court  below 
were  substantially  repeated,  and  the  material 
authorities  there  cited  were  again  referred  to. 

Cur.  adv.  wit. 
July  31. — The  following  written  judgments 


Wabkihoton,  L.J.— See  ante,  p.  508. 

Dukb,  L.J.— In  the  case  of  the  Matiana  the 
underwriters  against  war  risks  appeal  from  the 
judgment  of  Bailbacbe,  J.  based  upon  a  finding 
that  the  stranding  and  loss  of  this  vessel  were  the 
consequences  of  a  warlike  operation.  The  learned 
judge  held  that  sailing  with  convoy  ia  a  warlike 
operation,  and  on  that  ground  held  the  appellants 
liable. 

The  Matiana  bad  sailed  from  Alexandria  for 
London  with  a  cargo  of  cottcn  together  with 


sailing  with  convoy  "  is  the  sailing  of  merchant 
men  under  protection  of  the  King's  ships :  (see 
Park's  Law  of  Insurance,  8th  edit,  p.  693).  This 
clearly  appears  upon  examination  of  the  statutory 
provisions  as  to  oonvoy,  which  extend  from  the 
Naval  Discipline  Act  of  Charles  II.  (13  Oar.  2. 
c.  9,  t.  13)  to  the  Naval  Discipline  Act  1866 
(29  &  SO  Viot.  a  109,  ss.  30,  31)  now  in  force. 

I  select  as  illustrative  phrases  the  following: 
"Ships  appointed  for  oonvoy,"  in  the  statute  of 
Charles  II ,  M  to  siil  under  the  oonvoy  and  pro- 
faction  of  such  ship  or  ships,  vessel  or  vessels,  a» 
shall  or  may  be  appointed  for  that  purpose,"  and 
"  to  continue  with  such  convoy  and  not  to 
separate  or  depart  therefrom  without  leave  for 
the  purpose  from  the  offioer  having  the  command 
of  euoh  oonvoy,"  in  sects.  1  and  2  of  the  Aot  of 
1803  (42  Geo.  3,  o.  57),  which  prohibited  sailing 
without  oonvoy.  I  refer  also  to  sects.  30  and  3l 
of  the  Act  of  1866. 

In  the  present  case  some  evidence  was  given  of 
the  practioe  as  to  convoy  in  the  Mediterranean 
in  1918,  but  it  added  nothing  to  the  state  of  facte 
whioh  was  to  be  presumed  from  compliance  with 
the  general  law.  All  that  can  be  eaid  upon  the 
facts  proved  is  that  convoy  was  appointed  by  the 
Admiralty  for  the  Matiana,  that  she  sailed  with 
Buch  oonvoy,  and  that  her  master  was  therefore 
bound  to  conform  to  the  orders  of  the  com- 
mander of  the  oonroy,  including  that  which  set 
the  court e  of  the  vessel  at  the  time  in  question. 

Bearing  in  mind  the  distinction  between 
convoy  ard  the  vessels  under  oonroy,  it 
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necessary  to  consider  the  case  with  regard  to 
each.  To  aay  that  the  sailing  of  merchantmen 
with  oonvoy  in  time*  of  war  it  necessarily  a  war- 
like operation  is  to  make  too  general  a  state- 
ment. Neutral  oonvoy  haa  been  well-known  in 
wai  fare.  The  armed  neutrality  of  the  northern 
Powers  of  Europe  between  1800  and  1810  and 
the  provisional  definition  inserted  in  toe  Declara- 
tion of  London  a  few  years  since  with  regard  to 
"  nentral  vessels  under  the  oonvoy  of  a  man-of- 
war  flying  the  same  flag  "  are  sufficient  reminders 
of  this  fsot. 

Farther,  convoy  bee  in  past  times  been 
appointed  for  protection  against  pirates :  { see 
Jffftry  v.  Ltgtnder,  3  Leasing,  320,  as  reported 
by  Sergeant  Lsssing,  who  was  engaged  in  the 
ca>e). 

It  is  neoeesary  to  inquire  whether  in  the  present 
case  there  was  a  warlike  operation  of  the  warships 
engaged,  or  of  the  merchantmen,  or  of  both. 
Counsel  for  the  respondents  seemed  to  me  to 
■rsometbat  all  operations  of  the  warships  of  belli- 
gerents on  the  high  seas  must  be  warlike  opera- 
lions,  and  presumably  that  any  stranding  of  such 
a  ship  would  be  a  strsnding  in  consequence  of 
warlike  operation!.  That  could  be  tested  as 
matter  of  argument  if  it  were  assumed  that  the 
course  taken  on  the  voyage  here  in  question  had 
put  a  vessel  of  the  naval  convoy  in  the  position  in 
which  it  actually  pat  the  Maticma.  Let  it  be 
assumed,  however,  that  the  naval  vessels  of  the 
convoy  were  engaged  in  a  warlike  operation,  can 
it  be  said  that  the  Matiana  was  so  engaged  ? 

Three  alternative  modes  of  stating  the  oaee  of 
the  Matiana  were  brought  under  discussion.  She 
was  said  to  have  been  navigated  under  naval 
orders  for  the  belligerent  purpose  of  "breaking 
through"  enemy  forces  known  to  be  operating  in 
lbs  region  in  question.  She  was  also  said  to  have 
been  engaged  with  the  convoy  in  defeating  * 
blockade  of  the  enemy  against  British  trade  coming 
westward  from  Mediterranean  ports,  and  to  have 
been  stranded  in  effecting  that  object.  The 
control  of  merchant  shipping  assumed  by  the 
Admiralty  under  the  Defence  of  the  Realm  Acta 
and  Regulations,  and  carried  out  by  regulations 
as  to  oonvoy  and  other  matters,  was  also  said  to 
be  a  warlike  operation,  and  the  sailing  of  the 
Matiana  under  that  control  to  be  part  of  the 
operation. 

Whether  these  were  warlike  operations  and 
whether  the  Matiana  was  engaged  in  these  warlike 
operat  ions  or  one  of  them  is  matter  of  fact.  I  am 
satisfied  that  in  point  of  fact  the  Matiana  was 
never  ordered  to  do,  never  did,  and  never  partici- 
pated io,  any  warlike  operation  or  belligerent  sot. 
She  never  lost  her  character  of  a  merchant  ship 
carrying  merchandise.  She  sailed  under  naval 
protection  in  circumstances  of  peril,  bat  at  all 
times  scrupulously  observed  the  warranty  con- 
tained in  her  insurance  against  war  risks  that 
she  should  be  employed  only  in  commercial 
tiading.  The  stranding,  therefore,  was  not  doe 
to  any  warlike  operation  in  which  she  was  herself 
engaged. 

So  far  as  enemy  action  was  concerned, 
it  ia  no  doabt  true  that  the  course  laid 
down  by  the  commanding  officer  of  the  convoy 
was  taken  by  reason  of  the  presence  of  enemy 
submarines  on  the  usual  route— -the  route  from 
which  the  Matiana  was  diverted.  There  was,  I 
however,  no  evidence  of  the  presenoe  or  reported  I 


presence  of  a  submarine  within  range  of  the 
convoy  and  her  charge  at  any  material  time.  The 
deviation  was  made  by  way  of  precaution  and  not 
because  of  any  immediate  action  of  the  enemy. 
The  Matiana  was  not  stranded  in  any  effort  at 
escape  from  a  present  danger. 

Aa  was  pointed  oat  in  Becker,  Qray,  and  Co.  v. 
London  Attwranoe  Corporation  (14  Asp.  Mar. 
Law  Oat.  156;  117  L.  T.  Rep.  609;  (1918) 
A.  0.  101),  there  is  a  real  distinction  between 
"lose  by  perils  insured  against  and  loss  in 
avoiding  them,  loss  by  capture  and  Iobs  by  fear 
of  it ":  (par  Lord  Sumner,  at  p.  Ill  of  (1918)  A.  0.). 
In  the  present  ctse  the  stranding  was  not  an 
immediate  oonsequenco  of  any  warlike  operation 
of  the  enemy.  So  far  as  the  Kings  forces  were 
concerned  tbere  was  no  more  than  the  choice  of  a 
course  by  which  warlike  operations  could  be 
avoided,  but  by  which  n  convoyed  vessel  was  acci- 
dentally put  noon  the  rocks.  The  order  of  events 
in  the  chain  ot  consequences  is  this :  The  state  of 
war,  the  enactment  of  Defence  of  the  Rsalm 
Regulations,  the  appointment  of  convoy,  and  the 
adoption  of  an  ill-chosen  oourse.  To  my  mind 
these  considerations  show  that  the  owners  of  the 
Matiana  have  no  claim  upon  the  underwriters 
against  war  risks. 

It  is  unnecessary  to  consider  tin  questions 
raised  with  regard  to  negligenoe,  or  in  particular 
the  complaint  of  the  appellants  that  the  absence 
of  affirmative  proof  of  negligence  was  held  to  be 
conclusive  of  that  matter  as  against  them. 

The  appeal  succeeds  upon  the  ground  that  the 
loss  waa  not  within  the  terms  of  the  policy. 

Atkin,  L  J. —This  case  raises  a  similar  question 
to  that  in  Britain  SUamthip  Company  Limited 
v.  The  King  (ante,  p.  507).  Here  the  claim  is 
not  under  a  charter-party,  but  under  a  policy  of 
marine  insurance  by  which  the  assured  are 
oovered  against  war  risks  in  the  following 
clause  20  so  far  as  material.  This  insurance  is 
only  to  cover  the  risks  of  capture,  seizure,  and 
detainment  by  the  Kings  enemies  and  the  eon* 
sequences  thereof,  or  any  attempt  thereat,  and  all 
consequences  of  hostilities  or  warlike  operations 
by  or  against  the  King's  enemies  whether  before 
or  after  declaration  of  war.  Clause  5  of  the 
policy  contains  warranties  wbioh  are  as  follows : 
[His  Lordship  read  it, and  continued:] 

The  vessel  in  question — the  steamship  Matiana 
—while  sailing  in  the  Mediterranean  with  oonvoy 
on  a  oourse  directed  by  the  senior  naval  officer 
in  command  of  the  escorting  ships  stranded  on 
Keith  Reef  which  ia  situate  north  of  the  Golf  of 
Tunis,  north-east  of  Biserta.  She  waa  carrying 
a  cargo  of  cotton  from  Alexandria  to  the  United 
Kingdom,  and  was  in  company  with  three  other 
vosselB  similarly  engaged. 

The  vessels  had  been  taking  a  coarse  more  to 
the  north  than  usual  in  order  to  avoid  a  sub- 
marine-infeBted  area,  and  a  oouple  of  hoars  before 
the  stranding  they  had  been  directed  to  take  a 
westerly  course  by  a  previously  arranged  direction 
of  the  commander  of  the  escort.  Tne  master  of 
the  Matiana,  when  he  received  the  pre-arranged 
signal,  was  about  nine  miles  oat  of  his  reckoning, 
as  he  aays  was  also  the  captain  of  one  of  the 
escorting  vessels:  It  was  suggested  that  negli- 
genoe on  the  part  of  the  master  of  the  Matiana, 
or  of  the  commander  of  the  escort,  wa«  proved  ; 
bat  the  judge  rightly  held,  as  I  think,  that  the 
,  i?  relevant,  failed. 
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It  was  farther  contended  by  the  underwriters 
that  to  establish  proximate  causation  the  plaintiffs 
had  affirmatively  to  prove  that  negligence  of  the 
master  did  not  contribute  to  the  loss,  and  that 
such  proof  failed.  In  the  view  I  take  it  it  un- 
necessary to  consider  these  questions,  and  I 
express  no  opinion  upon  them.  There  is  no 
evidence  to  show  why  the  commander  of  the 
escort  ordered  the  course  to  be  taken  which 
exposed  one  or  other  of  these  convoyed  ships  to 
the  risk  of  striking  the  reef  in  question. 

It  is  said  that  the  merchant  ships  sailing  in 
convoy  were  engaged  in  a  warlike  operation,  and 
that  the  loss  was  the  consequence  of  tbe  warlike 
operation.  The  learned  judge  in  the  court  below 
has  approved  of  that  contention.  His  reasons 
are  to  be  found  expressed  in  his  judgment  in 
Britain  8teamtkip  Company  Limited  v.  The  King 
(120  L.  T.  Bep.  275 ;  (1919)  1  K.  B.  575,  at  p.  580), 
which  he  delivered  after  bearing  the  argument  in 
this  caae.  and  in  his  judgment  in  the  present 
case  (1919)  1  K.  B.  632). 

With  the  distrust  of  my  own  judgment  which 
I  always  feel  when  differing  from  Bailhache,  J., 
I  do  not  agree  with  his  decision.  It  appears  to 
me  fallacious  to  identify  the  merchant  vessels 
sailing  with  convoy  with  the  warships  which  escort 
them.  The  warships  are  engaged  in  the  warlike 
operation  of  protecting  non-combatant  vessels 
from  the  enemy.  The  merchant  vessels  are  en- 
gaged  in  the  peace-like  operation  of  conveying 
merchandise  by  sea.  Tbe  sheep  are  not  the 
shepherd,  and  are  not  engaged  in  the  operation  of 
shepherding.  It  is  true  that  the  merchant  ships 
have  to  obey  the  instructions  of  the  commander 
of  the  warships. 

Sailing  under  oonvoy  has  been  an  incident  of 
mercantile  ventures  in  time  of  war  for  centuries, 
and  for  many  years  has  been  the  subject  of  legis- 
lation. The  Oonvoy  Act  in  force  in  the  early 
years  of  the  nineteenth  oentury  (43  Geo.  3,  c.  57) 
will  be  found  set  out  in  Abbott  on  Shipping 
(4th  edit.,  1812,  p.  577).  Tbe  preamble  is : 
"  Whereaa  it  will  add  to  the  security  of  trade 
and  prevent  shipi  sailing  without  oonvoy  except 
in  certain  caeee." 

The  present  statutory  provision  regulating  the 
respective  duties  of  commander  of  the  escort 
«tnd  masters  of  the  merobant  ships  (apart  from 
the  temporary  provisions  of  the  Defence  ot  the 
Realm  Regulations)  are  to  be  found  in  the  Naval 
Prize  Aot  1864  end  tbe  Naval  Discipline  Act 
1866,  as.  30  and  31.  Tbe  latter  Act  impoBea  a 
duty  on  a  naval  officer,  amongst  other  things,  not 
to  demand  money  from  any  merobant  or  master 
for  convoying  any  ships  or  vessels  M  intrusted  to 
his  care,"  and  empowers  him  to  enforce  his  orders 
by  force  of  arms.  The  former  Act,  sect.  46,  had 
already  imposed  a  duty  upon  the  masters  to  obey 
under  penalty  of  500i.  fine  or  one  year's  imprison- 
ment The  lawful  orders  dearly  include  orders 
as  to  course  to  be  taken.  But  tbe  fact  that  non- 
combatants  are  in  particular  circumstances  or 
in  particular  areas  made  subject  to  tbe  orders  of 
combatant  officers  conducting  warlike  operations 
does  not  appear  to  me  sufficient  ground  for 
inferring  that  while  obeying  those  orders  they 
wore  engaged  in  warlike  operations.  I  can  imagine 
that  the  laws  of  war  might  press  very  hardly  upon 
th«ru  if  a  victorious  enemy  took  the  same  view. 

Following  the  reasoning  1  have  adopted  in  tbe 
PeUrtham  case  (ante,  p.  507),  I  come  to  the  con- 


elusion  that  the  Matiana  was  not  herself  engaged 
in  a  warlike  operation.  But  this  is  not  sufficient 
in  itself  to  decide  the  case,  for  it  was  urged  that, 
at  any  rate,  the  loss  was  a  consequence  of  a  war- 
like operation  by  the  commander  of  the  escort  in 
controlling  the  course  of  the  convoyed  Bnips.  1 
doubt  whether  the  giving  of  an  order  in  itself 
can  ever  be  an  operation.  That  which  is  done 
under  this  order  constitutes  the  operation,  and,  to 
ascertain  whether  sneb  operation  is  warlike  or 
not,  no  doubt  one  most  look  to  the  position  of  the 
person  giving  the  order,  as  well  as  to  the  nature 
of  the  order,  and  tbe  person  or  persons  by  whom 
it  is  to  be  performed.  Bat  I  will  assume  that  in 
giving  the  order  when  he  did  to  take  a  particular 
course  the  commander  was  performing  a  warlike 
operation.    Was  the  loss  the  consequence  of  it ; 

I  think  that  the  clause  should  be  construed  in 
accordance  with  the  general  principles  of  insurance 
law  as  covering  only  the  oonsequeuces  proximately 
caused  by  hostilities  or  warlike  operations.  For 
this  view  one  has  the  great  authority  of  Willes,  J. 
in  Ionidtt  v.  Universal  Marine  Insurance  Com- 
pany (8  L.  T.  Bep.  705;  14  0.  B.  N.  S.  259, 
at  p.  289),  intended  to  be  approved,  I  think,  by 
Lord  Halsbury  in  Anderson  v.  Marten  (10  Asp. 
Mar.  Law  Oas.  494;  99  L.  T.  Bep.  254;  (1908) 
A.  O.  334,  at  pp.  339  and  340). 

It  seems  to  be  unnecessary  to  discuss  the 
precise  words  in  which  the  necessary  relation  ot 
cause  and  effect  should  be  described,  for  the  lan- 
guage has  been  finally  settled  in  tbe  Marine 
Insurance  Act  1906,  s.  55  (1).  Subjeot  to  tbe 
provisions  of  this  Act  and  unless  the  policy 
otherwise  provides,  the  insured  is  liable  for  any 
lose  proximately  caused  by  a  peril  insured 
against ;  but,  subject  as  aforesaid,  he  is  not  liable 
for  any  loss  whicb  is  not  proximately  caused  by 
a  peril  insured  against.  This  is  tbe  statutory 
rule,  and,  as  stated  by  Lord  Sumner,  it  should 
always  be  rigorously  applied  in  insurance  cases : 
(see  Becker,  Or  ay,  and  Co.  ▼.  London  Aaturome* 
Corporation,  14  Asp.  Mar.  Law  Gas.  156 ;  1 17  L.  T. 
Rep.  609 ;  (1918)  A.  G.  101.  at  p.  112). 

Id  tbe  present  case  the  naval  commander 
changed  the  oourse  at  9  3.  At  ten  tbe  order  *m 
given  to  zigzag ;  and  at  11.15  tbe  Matiana 
struok  tbe  Keith  Beef.  The  actual  loss  was 
caused  by  an  ordinary  sea  peril,  that  of 
stranding.  It  seems  to  me  impossible  to  say  that 
the  naval  officer  directed  her  on  to  the  reef,  or 
that  her  striking  was  tbe  inevitable  or  even  tbe 
probable  consequence  of  his  order.  That  she 
struck  tbe  reef  was  a  mischance.  It  could  not  be 
calculated.  It  was  not  presumably  caused  by  his 
order.  It  was  precisely  tbe  trend  of  mischance 
that  constitutes  a  marine  peril  when  voyaging 
in  an  unknown  or  unchartered  route. 

No  doubt  by  taking  the  oourse  she  was  ordered 
the  vessel  was  exposed  to  the  risk  of  striking  this 
reef ;  but  in  my  view  the  true  result  of  the  order 
was  merely  to  expose  the  ship  to  a  greater  chance 
of  suffering  a  loss  from  marine  peril.  A  naval 
order  to  incur  marine  risks  by  taking  a  dangerous 
channel,  by  sailing  in  a  fog-bound  area,  by 
navigating  at  full  speed,  or,  as  in  the  caw  of 
Britain  Steamthip  Company  Limited  v.  The  King 
(ante,  p.  553) ;  witbout  lights,  does  not  proximately 
muse  tbe  lost,  if  in  fact  the  vessel  suffer  loss, 
from  collision  or  stranding. 

The  difference  between  the  two  channeli 
referred  to  in  the  judgment  of  Erie,  GJ.  in  the 
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case  of  Ionidee  ▼.  Universal  Marine  Insurance 
Company  (8  L.  T.  Rep.  705;  14  C.  B.  X  S. 
259,  at  p.  286)  illuatratee  the  point,  though  I 
think  it  needs  qualification.  The  Chief  Justice 
takes  the  oaee  of  a  vessel  directly  compelled  by 
hostilities  to  navigate  a  mined  channel.  Loss  by 
mines  is  a  consequence  of  hostilities. 

On  the  other  hand,  if  she  is  similarly  compelled 
to  navigate  a  narrow  and  dangeroaa  channel  and 
without  negligence  is  stranded,  loea  by  auoh 
stranding  would,  in  my  opinion,  not  be  a  oonae- 
qnenoe of  hostilities.  I  think  Erie,  C.J.  would 
have  so  decided,  though  in  hie  illustration  by 
omitting  the  special  danger  of  the  channel  and 
introducing  the.  element  of  negligence  the  dis- 
tinction losea  some  of  its  value. 

For  these  reason*,  consistently  with  the 
provision  of  the  Marine  Insurance  Act  and  with 
authority,  I  feel  myself  bound  to  hold  that  the 
loea  in  the  present  cue  waa  not  from  a  peril 
insured  against,  and  that  the  judgment  in  the 
court  below  should  be  aet  aside  and  entered  for 
the  war  risks  underwriters.  It  follows  that  the 
plaintiffs'  appeal  Bhould  be  allowed  and  judgment 
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Appeal  allowed. 

Solicitors  for  tha  appellants,  Bawls,  Johntlone, 
and  Co.,^  agents  for  Hill,  Dickinson,  and  Co., 

L  Solicitors  for  the  respondents,  William  A. 
id  Son  ;  Walton*  and  Co. 


HIGH  COURT  OF  JUSTICE*. 


KING'S  BENCH  DIVISION. 

April  3  and  4,  1919. 

(Before  Bai i.iuchk,  J.) 

Dun  lop  Brothers  and  Co.  v.  Townrnd.  (a) 

Marine  inaura nee— Floating  policy— Gooia  to  be 
thereafter  declared—Declaration  by  consignees— 
AH  goods  except  goods  insured  against  war  risks 
under  Government  scheme — Consignee's  liability  to 
declare  under  floating  policy  consignments  insured 
under  Government  scheme— Loss  of  consignment 
—Insurable  interest— Policy  run  out— Marine 
Insurance  Act  1906  (6  Edw.  7,  c.  41),  as.  26 
and  29. 

The  plaintiffs  effected  a  Lloyd's  floating  policy  for 
2000*.  upon  produce  and] or  merchandise,  to  be 
thereafter  declared  and  valued  as  per  marine  policy 
from  certain  ports  in  the  East  to  the  United  King- 
dom against  war  risks.  The  plaintiffs'  interest 
was  as  consignees  for  sale  in  respect  of  selling 
commission,  advances  made  or  to  be  made  and 
drafts  accepted  or  to  be  accepted  against  shipments 
(within  the  terms  of  the  policy)  advised  or  made  to 
them  from  time  to  time,  save  as  to  such  shipments 
as  the  plaintiffs  should  be  instructed  by  tfie  shippers 
(whose  instructions,  if  given,  they  were  bound  to 
carry  out)  to  insure  under  the  Government  scheme 
of  war  risks  insurance.  The  plaintiffs  declared 
under  the  floating  policy  all  the  goods' which  came 
within  the  terms  of  the  policy  except  such  goods  as 
they  were  instructed  by  their  principals  to  insure 
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against  war  risks  under  the  Government  scheme. 
They  duly  declared  against  the  policy  a  shipment 
of  raisins  from  Bombay  to  Liverpool.  This  ship- 
ment was  lost  by  enemy  action  while  on  the  voyage. 
The  question  was  whether  the)  plaintiffs  were 
justified  in  failing  to  make  declarations  under  the 
floating  policy  in  respect  of  those  consignments 
which  they  were  instructed  by  their  principals  to 
insure  against  war  risks  under  the  Government 
scheme  of  war  risk  insurance,  that  arrangement 
not  having  been  communicated  to  the  underwriters 
of  the  floating  policy.  It  was  admitted  that  if  the 
plaintiffs  were  bound  to  declare  all  the  goods 
coming  forward  to  them  as  consignees  irrespective 
of  whether  they  were  instructed  to  insure  them 
under  the  Government  scheme  or  not,  the  floating 
policy  had  run  off,  as  there  were  other  consign' 
ments  insured  under  the  Government  scheme  which 
had  not  been  declared  by  the  plaintiffs. 
Held,  that  on  the  true  construction  of  sects.  26  and 
29  of  the  Marine  Insurance  Act  1906  the  plaintiffs 
ought  to  have  declared  all  the  goods  which  came 
within  the  terms  of  the  policy,  irrespective  of 
whether  they  were  instructed  to  insure  them  under 
the  Government  scheme  or  not,  and  that  therefore 
the  policy  had  run  off  and  the  claim  failed. 

Prkmminary  point  of  law.  The  plaintiffs  sued 
the  defendant,  who  was  an  under  witer,  on  a 
floating  policy  of  marine  insurance  dated  June 
1916,  to  recover  from  him  his  proportion  of  the 
sum  of  16652.  in  respect  of  the  loss  of  a  number  of 
cases  of  raisins. 

The  policy  was  a  Lloyd's  floating  policy  for 
20002.  and  was  effected  by  the  plaintiffs,  Dunlop 
Brothers  and  Co.  in  June  1916,  upon  produce  and 
and  (or)  merchandise  to  be  thereafter  declared 
and  valued  as  per  marine  policy  from  certain 
ports  in  the  East  to  any  ports  in  the  United 
Kingdom  against  war  risks  only. 

The  plaintiffs  delivered  particulars  of  the 
interest  intended  to  be  oovered,  as  follows  i 

The  plaintinV  interest  was  as  consignees  for  sale 
in  respect  of  selling  commission,  advancss  made  or  to  be 
made  and  drafts  uooepted  or  to  be  aooepted  against 
shipments  (within  the  terms  of  the  polioy)  advised  or 
made  to  them  from  time  to  time,  save  as  to  saoh  ship- 
msnts  as  the  plaintiffs  should  be  instructed  by  the 
shippers  (whose  instructions,  if  given,  they  were  bound 
to  carry  oat)  to  insure  under  the  Government  scheme  of 
war  risks  insuranoe. 

The  plaintiffs  declared  under  the  floating  policy 
all  the  goods  which  came  within  the  terms  of  the 
policy  except  such  goods  as  they  were  instructed 
by  their  principals  to  insure  againat  war  risks 
under  the  Government  scheme  of  war  riaka 
insurance,  and  not  under  the  polioy. 

They  duly  declared  againat  the  polioy  a  ship • 
ment  of  770  oases  of  raisins  from  Bombay  for 
Liverpool  per  steamship  Karema  the  proportion 
of  the  value  thereof  attaching  to  the  policy  being 
1665J. 

The  Karema  was  sunk  by  enemy  action  in 
November  while  on  a  voyage  to  Liverpool,  and 
the  raisins  were  lost. 

The  defendant  by  his  defence  did  not  admit 
that  the  plaintiffs  were  interested  in  the  policy  ah 
alleged,  or  that  the  insurance  was  intended  to 
cover  auch  alleged  interest,  fie  also  alleged  that 
there  were  many  other  conaignmenta  covered  by 
the  policy  which  ahould  have  been  declared 
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thereon  and  which  if  they  hud  been  declared 
would  hare  exhausted  the  policy. 

The  question  of  law  to  be  determined  waa 
whether  the  plaintiffs  were  justified  in  failing  to 
make  declarations  under  the  floating  policy  in 
respect  of  those  consignments  which  they  were 
instructed  by  their  principals  to  insure  against 
war  risks  under  the  Government  scheme  of  war 
risk  insurance. 

This  question  was  ordered  to  be  tried  as  a 
preliminary  question  of  law. 

Leek,  K.C.  and  Raeburn  for  the  plaintiffs. 

R.  A.  Wright,  K.O.  and  S.Wy  for  the  defen- 
dants. 

The  following  authorities  were  referred  to : 

Marine  Ioenraaoe  Act  1906  s.  26,  snb-s.  (3) ;  s.  20, 
sab  s.  3 ; 

Reliance  Marin*  Insurance  Company  v.  Duder, 
106  L.  T.  K«p.  936 ;  12  Asp.  M.  C.  283 ;  (1913) 
1  K.  B.  265 ; 

8eett  t.  Qlobe  Marine  Insurance  Company,  (1890) 

1  Com.  Ca«.  370  ; 
8t*pKtn§   t.  AvutraUuian  Int 

27  L.  T.  B-p.  585  ;  L.  Rsp.  6  C.  P.  18. 

Bailhachb,  J. — In  this  oaee  the  plaintiff*  sue 
an  underwriter  upon  a  floating  policy  of  marine 
insurance,  dated  the  10th  Jane  1916,  in  respect 
of  the  loss  of  a  number  of  cases  of  raisins.  The 
policy  describes  the  subject-matter  of  the  in- 
surance to  be  "  produce  and /or  merchandise,"  and 
it  is  insured  from  certain  ports  in  the  East  to  the 
United  Kingdom  against  war  risk 8  only.  The 
rjason  for  that  is  that  the  marine  risks  were 
ooTered  on  the  other  side ;  but  it  was  not  con- 
venient to  cover  the  war  risks  in  the  East,  so  that 
was  done  in  London. 

The  case  oomes  before  me  upon  a  question  of 
law,  on  the  assumption  that  certain  particulars 
delivered  by  the  plaintiffs  in  this  case  are  correct. 
Those  particulars  are  as  follows :  "  The  plaintiffs' 
interest  was  as  consignees  for  sale  in  respect  of 
telling  commission,  sdvances  made  or  to  be  mado 
and  drafts  scoepted  or  to  be  accepted  against 
shipments  (within  the  termi  of  the  policy}, 
advised  or  made  to  them  from  time  to  time,  save 
as  to  suoh  shipments  as  the  plaintiffs  should  be 
instructed  by  the  shippers  (whose  instructions,  if 
given,  they  were  bound  to  carry  out)  to  insure 
under  the  Government  echeme  of  war  risks 
insurance." 

The  point  to  bo  determined  really  turns  on  the 
last  words,  "  save  as  to  such  shipments  as  the 
plaintiffs  should  be  instructed  by  the  shippers 
whose  instructions  it  given  they  were  bound  to 
carry  out)  to  insure  under  the  Government 
scheme  of  war  risks  insurance." 

It  arises  in  this  way.  The  plaintiffs  are  the 
agents  of  certain  people  in  the  Bast  for  the  sale 
of  their  goods  in  this  country.  The  goods  are 
snipped  to  the  plaintiffs,  who  made  advances 
from  time  to  time  in  respect  of  the  goods,  and 
therefore  the  plaintiffs  were  interested  in  their 
safe  arrival  by  reason  of  the  selling  commission 
which  tbey  would  make  if  they  arrived,  and  of  the 
advances  which  they  made  against  them  before 
arrival.  The  plaintiffs  took  out  this  floating 
policy  with  reference  to  those  goods.  They 
declared  under  this  floating  policy  all  the  goods 
wbioh  came  within  the  terms  of  the  policy  except 
such  goods  as  they  were  ins ti noted  by  their 
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piincipals  in  the  East  to  insure  against  war  risks 
under  the  Government  scheme  of  war  risks  insur- 
anoe  and  not  under  this  polioy. 

The  question  to  be  determined  in  this  caie  is 
whether  the  plaintiffs  were  justified  in  failing  to 
make  declarations  under  this  floating  polioy  in 
respect  of  those  consignments  which  they  were 
instructed  by  their  principals  to  insure  against 
war  risks  under  the  Government  scheme,  that 
arrangement  not  having  been  communicated  to  the 
underwriters  of  this  policy. 

It  is  agreed  thst  it  the  plaintiffs  were  bound  to 
make  declarations  of  all  the  Roods  which  came 
forward  to  them  as  consignees  irrespective  of 
whether  tbey  were  instructed  to  insure  them 
under  the  Government  scheme  or  not  the  floating 
polioy  had  ran  off  and  the  claim  fails. 

Those  are  the  assumptions  and  the  circum. 
stauces  in  which  the  case  comes  before  me  to  be 
tried. 

When  a  floating  policy  on  goods  is  taken  out 
the  assured  contemplates  that  goods  will  be 
coming  forward  in  whioh  he  or  the  person  on 
whoao  bohalf  lie  takes  out  the  floating  policy  will, 
at  any  rate  at  the  time  of  the  loss,  hare  an  insur- 
able interest.  The  floating  policy  might  be  taken 
out  because  of  the  insurable  interest  of  other 
persona  on  whose  behalf  the  floating  policy  is 
taken  out.  There  are  many  kinds  of  insurable 
interest.  The  most  obvious  and  most  complete 
is  the  insurable  interest  of  an  owner  in  goods,  but 
from  that  full  and  complete  interest  down  to  the 
smallest  that  can  be  covered  by  insurance  there 
are  many  varying  degrees  of  insurable  interest. 
It  la  sufficient  that  the  person  on  whose  behalf 
the  polioy  is  taken  out  has  some  pecuniary  interest 
which  would  be  safeguarded  by  the  safe  arrival 
of  the  goods,  and  be  injured  by  the  failure  of  the 
goods  covered  by  the  floating  policy  to  arrive. 

Under  the  Marine  Insurance  Act  1906  it  is  cot 
necessary  that  the  interest  which  the  assured 
intends  to  insure  should  be  declared  to  the  under- 
writer. That  is  provided  by  sect.  26,  suh.seot.  2, 
which  is  in  these  terms :  M  The  nature  and  extent 
of  the  interest  of  the  assured  in  the  subject- 
matter  insured  need  not  be  specified  in  the 
policy." 

Sab- sect.  3  of  the  same  section  provides  that 
"  where  the  policy  designates  the  subject-matter 
insured  in  general  terms,  it  shall  be  construed  to 
apply  to  the  interest  intended  by  the  assured 
to  be  covered." 

Sub-sect.  3  has  besn  the  subject  of  a  good  deal 
of  judicial  oritioism  on  the  ground  that  it  is 
difficult  to  understand.  I  think  the  chief  diffi- 
culty about  it  is  due  to  the  fact  that  the  word 
"  interest  "  is  very  often  used  in  marine  insurance 
in  two  senses. 

It  is  very  often  used  to  mean  the  nature  of  the 
interest  whioh  the  assured  baa  in  the  aubject- 
matter  of  the  insurance,  and  it  is  also  often  used 
in  the  looser  sense  to  indicate  the  subject- matter 
of  the  in  s  u  ranee  itself.  W  ben,  however,  the  same 
section  of  an  Act  of  Parliament  contains  the  word 
"  subject-matter  "  and  the  word  "  interest*'  used 
together  it  seems  to  me  quite  clear  that  the  word 
"  interest  "  must  be  construed  in  its  stricter  and 
proper  sense.  I  think  that  sub-sect.  3  meac* 
that  where  the  policy  designates  the  subject- 
matter  insured  in  general  terms,  as,  for  instance, 
in  this  case,  merchandise,  it  shall  be  construed  to 
apply  to  the  interest— that  is  tossy,  the  pecuniary 
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goods  in  respect  of  which  the  plaintiff*  had 
instructions  to  insure  with  somebody  else.  The 
fact  that  they  had  instructions  to  insure  these 
goods  with  somebody  else  Baems  to  me  to  be 
wholly  immaterial.  It  in  no  way  affects  their 
interest,  and  they  could  no  more  act  on  these 
instructions,  to  the  detriment  of  the  defendant, 
than  they  could  select  for  themselves  what  goods 
they  would  declare  and  what  goods  they  would 
not  declare  under  the  polioy. 

It  seems  to  me  that  this  1b  really  quite  a  plain 
caae,  and  upon  the  true  construction  of  sections 
26  and  29  of  the  Marine  Insurance  Act  1906  the 
plaintiffs  ought  to  have  made  those  declarations 
which  the  defendant  say*  should  have  been  made 
on  this  policy. 

If  this  is  right  then  upon  the  facts  whioh  are 
admitted  the  polioy  has  run  off.  In  the  result 
there  must  he  judgment  for  the  defendant 

Judgment  for  the  defendant. 

Solicitors  for  the  plaintiffs,  B.  Owning 
and  0o. 

Solicitors  for  the  defendants,  Thomas  Cooper 
sad  Co. 


naval  Qrt3e  {Tribunal. 

Jfares  28  and  June  5. 1919. 
(Before   Lord   PbilumOKB,  Admiral  of  1  he 
Fleet  Sir  Gborg*  Oallaohah,  and  Sir  Gut 
Flkstwood  Wilsoii). 

The  Dsbfflinom  ahd  other  8hips.  (a) 

Prize — Naval  Prize  T ribunal — Naval  Prize  Fund 
—Payments  to  be  made  into  fund  under  Royal 
Proclamation  —  Droits  of  Crown  —  Droits  of 
Admiralty— Naval  Prix*  Act  1918  (8  &  9  Geo.  5, 
c  80)— Royal  Proclamation  of  the  Uth  Aug. 
1918. 

By  Royal  Proclamation,  dated  [the  15th  Aug.  1918 
and  made  under  (he  Naval  Prize  Act  1918  (8  cfc  9 
Geo.  5,  c  30),  Bis  Majesty  declared  it  to  be  his 
intention  to  grant  to  the  naval  and  marine  forces 
of  the  Crown  the  proceeds  of  the  prizes  captured 
dts\T%i%(f  %ct%v  wjAicA  &t\0uH  &vj  d&cJ& tg&  ^2/  tfo& 
Naval  Prize  Tribunal, constituted  under  the  above- 
named  Ac/,  to  be  droits  of  the  Crown.  Owing  to 
the  complex  conditions  of  modem  naval  warfare 
the  tests  laid  down  in  the  Order  of  Council  of 
1665-6  as  to  the  distinction  between  droits  of  the 
Crown  and  droits  of  Admiralty— which  latter  now 
revert  to  the  Exchequer — became  an  impossibility 
in  the  literal  sense,  and  various  tetls  have  been 
applied  by  the  Naval  Tribunal,  constituted  under 
the  Naval  Prize  Act  1918,  as  to  what  should  be 
held  to  be  . droits  of  the  Crown  and  what  should  le 
droits  of  Admiralty.  To  these  typical  caees,  as 
decided  in  the  cats  of  The  Abonema  and  oth«r 
Ship*  (120  Z»  T.  BejK  262;  (1919)  P.  41).  the 
following  are  now  addei  : 

(a)  Where  enemy  vessels  are  compelled  under  any 
circumstances  to  leave  foreign  porta  and  are  after, 
wards  captured  on  the  high  seas,  the  proceeds  are 
droits  of  the  Crown  and  not  of  the  Admiralty,  and 
go  to  the  Naval  Prize  Fund. 

(b)  Where  an  enemy  vessel  sailing  under  the  enemy 
flag  and  owned  by  an  enemy  company,  in  which, 
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or  insurable  interest  which,  the  assured  intended 
should  be  covered,  whether  that  interest  be  that 
of  the  owner  or  whether  it  be  that  of  a  person  who 
has  made  advances,  or  of  a  person  who  is  inter es  ted 
in  the  safe  arrival  of  the  goods  by  reason  of  the 
commission  which  he  shall  get  on  the  sale,  and, 
of  course,  the  polioy  applies  to  a  case  where  a 
person  takes  out  a  floating  policy  not  to  oover  any 
pecuniary  interest  of  hi*  own,  bat  to  cover  the 
liabilities  and  interest  of  persons  on  whose  behalf 
he  is  instructed  to  insure. 

That  interest  need  not  be  declared,  but  the  law 
is  that  the  polioy  shall  only  cover  the  interest 
whioh  it  is  intended  to  cover.  An  illustration  of 
the  extent  to  whioh  a  floating  polioy  with  no 
declared  interest  may  be  extended  to  cover  the 
interest  intended  to  be  oovered  Is  to  be 
found  in  Stephens  t.  Australian  Insurance 
Company  (I  Asp.  Mar.  Law  Oas.  498;  27  L.  T. 
Rep.  585;  L.  Bep.  8  O.  P.  18).  An  illustra- 
tion showing  how  strictly  a  polioy  in  general 
terms  is  limited  to  the  interest  which  it  was 
originally  intended  should  be  oovered  by  the 
assured,  is  to  be  found  in  Boott  t.  Qlobe  Marine 
Insurance  Company  (I  Com.  Oas.  370).  That  was 
a  case  in  which  a  carrier  took  out  a  floating  polioy 
to  cover  the  goods  of  such  of  his  consignees  as 
should  instruct  him  to  insure  against  the  risks  of 
carriage.  It  so  happened  that  there  was  a  loss  of 
sjoods  in  respect  of  which  he  was  personally 
liable,  and  he  endeavoured  to  make  a  declara- 
tion under  that  polioy,  which  he  bad  not  taken 
out  on  hi*  own  behalf  or  to  oover  any  interest 
of  hi*  own,  for  that  loss,  and  it  was  held  that 
inasmuch  a*  that  was  not  the  interest  whioh  he 
bad  originally  intended  to  oover,  he  could  not  do 
that. 

Here  the  interest  which  the  plaintiffs  intended 
to  cover  was  their  interest  as  persons  selling  goods 
on  commission,  in  respect  of  their  commission  and 
advances  on  goods  coming  forward  from  their 
principals  in  the  East.  The  subject-matter  is 
wide  enough  to  cover  all  the  declarations  whioh 
it  i*  said  ought  to  hare  been  made,  and  the 
interest  also  iB  wide  enough  to  cover  the  declara- 
tions whioh  ought  to  have  been  made.  It  is. 
however,  suggested  that  the  interest  may  be 
limited  because  the  principals  from  time  to  time 
gave  instructions  to  the  plaintiffs  not  to  inanre 
particular  goods  which  came  forward  in  the 
ordinary  way  with  theie  underwriters,  but  to 
insure  them  with  the  war  risk  underwriter*. 

In  my  opinion  that  ia  not  a  limitation  of  the 
interest  at  all.  The  interest  of  the  plaintiffs  was 
precisely  the  interest  whioh  tbey  had  originally 
intended  to  insure  under  this  polioy,  and  these 
instructions  to  them  by  their  principals  in  no  way 
affected  or  limited  their  interest  or  altered  it  in 
the  slightest  degree.  Tbey  were  merely  instruc- 
tions that  instead  of  insuring  with  A.  the  plaintiffs 
should  insure  precisely  the  same  interest  with  B. 
A*  1  understand  tbe  working  of  floating  policies 
it  is  an  essential  principle  that  declarations  moat 
be  made  of  all  goods  which  come  withit  tbe  terms 
of  the  policy  to  which  the  interest  intended  to  be 
covered  at  tbe  time  of  (be  floating  polioy  ia  taken 
ont  attaches :  see  Marine  Insurance  Act  1906, 
sect.  29,  sub- Beet.  3. 

The  good*  about  which  the  question  arise*  in 
this  case  were  goods  which  came  within  the  terms 
of  the  policy.  They  were  goods  to  which  the 
interest  of  tbe  plaintiffs  attached,  but  they  were  I 
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however,  a  neutral  company  has  the  whole  interest, 
is  captured  and  condemned  a*  prize,  but  a/Urteards 
released  to  the  neutral  company  on  the  grounds  of 
policy,  the  value  of  the  vessel,  together  with  interest 
should  be  paid  into  the  Naval  Prize  Fund. 

(c)  Where  contraband  goods  are  consigned  by 
neutrals  to  other  neutrals,  and  upon  seizure  are 
condemned  as  prize  cn  the  ground  of  having  an 
enemy  destination,  but  a  portion  of  the  proceeds 
is  afterwards  paid  to  the  claimants  on  the  grounds 
of  policy,  there  is  no  claim  upon  the  Exchequer  to 
bring  into  the  Naval  Prize  Fund  the  amount  paid 
out  to  the  claimants. 

(d)  Where  contraband  goods,  originally  intended  for 
a  neutral  country,  are  seized,  and  proceedings  are 
taken  in  respect  of  the  same  in  the  Prize  Court, 
but  instead  of  carrying  the  matter  to  adjudication 
the  Crown  enters  into  an  arrangement,  prior  to  the 
passing  of  the  Naval  Prize  Act  1918,  whereby  the 
contraband  goods  are  released  and  delivered  to  the 
CroumandafUrwards  sold  at  a  profit,  no  allowance 
is  to  be  made  in  respect  of  the  same  for  the 
payment  of  any  sum  by  the  Exchequer  into  the 
Nwd  Prize  Fund. 

In  these  cases  various  point*  arose  for  the  con- 
sideration of  the  Na?al  Prize  Tribunal,  a  court 
specially  established  under  the  Naval  Prize  Aot 
1918,  as  to  whether  certain  moneys  should  or 
should  not  be  paid  into  the  Naval  Prize  Fund,  as 
being  droits  of  the  Grown. 

The  whole  question  as  to  droits  of  the  Grown 
and  droits  of  Admiralty  is  fully  act  out  and  dis- 
cussed and  the  authorities  cited  in  the  ease  of 
The  Abonema  and  other  Shipe  (120  L.  T.  Rep.  252; 
(1919)  P.  41).  These  oases  are  additional  types 
of  cases  which  were  brought  before  the  Naval 
Prize  Tribunal  for  consideration. 

The  Dtrfftinger,  together  with  six  other  enemy 
vessels  were  in  Egyptian  ports  about  the  time  ot 
the  outbreak  of  the  Groat  War  in  1914.  In  Oct 
1914  they  were  taken  by  the  Egyptian  authorities, 
at  tbe  instigation  of  the  British  Government,  and 
towed  out  to  sea  beyond  tbe  three  miles  limit 
where  tbey  were  seized  by  British  craisers  and 
taken  back  into  Egyptian  ports  as  prizes  and 
there  dealt  with  as  such.  The  question  was 
whether  tbe  proceeds  formed  droits  of  the  Grown 
or  were  dioits  of  Admiralty. 

The  Forde  was  a  Norwegian  vessel  carrying 
contraband,  which  came  into  the  Downs  and  was 
seized  there.  It  was  admitted,  on  behalf  of  the 
Exchequer,  that  tbe  proceeds  were  droits  of  the 
Grown,  and  no  argument  was  therefore  adducod 
as  to  the  same. 

In  the  other  cases  the  point  for  consideration 
was  whether  tbe  Grown,  having  released  ships  or 
goods  for  political  or  other  considerations,  ought 
in  any  case  to  account  for  tbe  values  involved  to 
tbe  Naval  Prize  Fund. 

The  Attorney  .general  (8ir  Gordon  Hewart,  K..C.) 
and  Pearce  Biggins,  tor  tbe  Exchequer. 

Sir  A.  B.  D.  Aeland,  K.C.  and  Captain  MaxwtU 
Anderson,  R.N.,  for  the   Naval  and  Marine 

Oio*s  4Ks>v*  vui^« 

Steamships  Dkbfflinobe,  Pihdob,  Rostock, 
Hklooland,     Achaia,    Concadobo.  and 

MaBQUIB  BaCo.U1H1M. 

June  5.— Lord  Phillimobb— The  judgment 
which  I  am  about  to  deliver  deals  with  the 
various   oasis  which 


tribunal  on  the,28th 
reserved  our  decision. 

The  first  case  we  had  to  oonsider  was  that  of 
five  German  Teasels,  the  Derfflinger,  Pindos. 
Rostock,  Helgoland,  and  Achaia,  and  two  Austrian 
vessels,  the  Concadoro  and  Marquis  Bacquehetm, 
which  either  were  in  Egyptian  porta  at  the 
beginning  of  the  war,  or  reached  them  shortly 
u-fter wards.  All  of  them  but  the  Marquis 
Bacquehem  declined  to  quit  port,  and  all 
remained  there  till,  under  compulsion  by  the 
Egyptian  authorities,  they  received  on  board  a 
British  crew  sufficient  to  navigate  them  outside 
I  territorial  limits.  When  they  had  been  so 
navigated  they  were  formally  captured  by 
British  commissioned  men-of-war.  and  ware 
to  Alexandria,  where  they  were  condemned  as 
prize,  either  by  the  Egyptian  Prize  Court  or  by 
the  Judicial  Committee  of  the  Privy  Council 
upon  appeal.  The  question  to  be  decided  is 
whether  tbe  seizures  which  led  to  condemnation 
are  to  be  considered  as  having  been  made  when 
possession  was  taken  of  the  vessels  in  port  before 
tbey  sailed  out,  or  as  being  made  by  the  men-of- 
war  who  performed  the  act  of  formal  capture 
at  sea.  In  the  first  case,  subject  to  any  question 
which  might  arise  between  the  British  Crown  and 
the  Government  of  Egypt,  tb«»y  would  be  droits 
of  Admiralty  and  pass  to  the  Exchequer.  In  the 
latter  case  they  would  be  droits  of  tbe  Crown 
and  pass  into  the  Naval  Prize  Fund. 

At  the  time  when  these  things  were  done, 
Turkey  was  not  at  war  with  G  reat  Britain,  and 
Egypt  still  remained  under  tbe  suzerainty  of  the 
Ottoman  Porte,  and  during  the  litigation  it  was 
contended  on  behalf  of  these  German  vessels  that 
Egypt  must  be  held  to  have  been  at  that  time  a 
neutral  country ;  but  the  Privy  Council  rejected 
this  view,  holding  that  the  territory,  whether 
neutral  or  not,  was  in  the  actual  military  posses- 
sion of  the  British  Crown.  Whether,  even  if  this 
were  so,  captures  in  port  would  inure  to  the 
benefit  of  tbe  Egyptian  Government  was,  in  the 
opinion  of  Cator,  J.,  of  the  Court  of  Alexandria, 
a  doubtful  point;  and  when  be  adjourned  the 
leading  case  on  this  subject  for  certain  further 
inquires,  he  directed  that  opportunity  should  be 
given  to  the  Egyptian  Government  to  put  in  a 
claim.  But  that  Government  declined  to  do  so, 
and  the  matter  therefore  rests  to  be  decided  solely 
between  the  British  Exchequer  and  the  Britisb 
Fleet. 

It  was  urged  before  us,  on  behalf  of  the 
Exchequer,  that,  for  tbe  purpose  of  deciding 
whether  the  ships  were  lawful  prize  or  not,  both 
the  Prize  Court  at  Alexandria  and  the  Judicial 
Committee  had  gone  behind  the  formal  captures 
at  sea,  and  had  looked  to  the  anterior  circum- 
stances, and  decided  the  several  cases  with 
reference  to  those  circumstances,  and  that  we 
should,  in  tbe  same  way,  look  to  the  anterior 
circumstances  and  conclude  from  them  that  the 
captures  at  Bea  were  merely  formal  actB,  and  that 
the  vessels  had  in  truth  been  seized  while  they 
were  in  port,  and  moved  out  to  sea  under  the 
constraint  of  superior  force,  and  that  the  so-called 
captures  at  sea  were,  in  fact,  merely  incidental 
steps  in  the  subsequent  dealings  with  vessels 
which  had  been  already  captured. 

But,  if  this  were  so,  the  whole  procedure  of 
moving  these  vessels  from  an  Egyptian  port  out 
to  sea,  bringing  them  into  reach  of  a  man-of-war, 
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submitting  them  to  a  formal  oapture  and  bringing 
them  back  to  an  Egyptian  port,  was  an  unneces- 
sary risk  and  expense,  a  purely  dramatic  and 
almost  farcical  not.  It  it  not  for  na  to  inquire 
minutely  into  the  political  considerations  whicb, 
owing  H  the  peculiar  position  of  Egypt,  and  the 
Convention  which  for  some  purposes  neutralises 
the  Suez  Canal,  apparently  induced  HiB  Majesty's 
Government  to  ordain  thu  method  of  procedure. 
It  is  obvious  that  either  with  a  view  of  avoiding 
offence,  or  because  it  was  doubtful  whether  seizare 
in  port  would  be  held  to  warrant  a  condemnation 
as  prize,  it  was  determined  to  have  what  may  be 
called  a  clean  act  of  capture  at  sea,  and  that  the 
title  to  treat  these  vessels  as  prize  was  intended 
to  be  rested  upon  the  capture  at  Bea  ;  and,  this 
being  bo,  my  colleagues  and  1  agree  that  we  muBt 
hold  that  these  cases  must  be  treated  aa  captures 
at  sea,  and  as  droits  of  the  Crown,  and  that  the 
proceeds  must  in  accordance  with  the  provisions 
of  the  RovM  Proclamation  of  the  15th  Aug.  1918 
go  to  the  Nival  Prize  Fund. 

Stbamship  Fordb. 

Lord  Phillimokr. — The  next  case  which  we 
had  (o  determine  is  taken  as  a  typical  case  for  the 
purpose  of  ascertaining  what  is  to  happen  to 
vessels  which  came  into  the  Downs  and  were  there 
seized,  with  the  result  that  tbey  or  their  cargoes 
or  parcels  of  their  cargo  were  ultimately  con* 
demned  as  prize.  The  typical  case  is  that  of  the 
steamship  Forde.  She  is  a  Norwegian  vessel, 
whiob  on  the  22nd  Jan.  1916,  in  the  course  of  a 
voyage  from  Brazil  to  Christiania,  entered  the 
Downs.  She  bad  as  part  of  her  cargo  a  large 
quantity  of  coffee,  out  of  whioh  3750  bags  have 
been  condemned  as  pr'z?. 

It  was  understood  that  we  should  bare  to 
determine  whether  captures  in  the  Downs  were 
to  be  treated  as  captures  at  sea,  in  which  caso 
they  would  be  droits  of  the  Crown,  or  whether 
the  Downs  were  to  be  treated  as  a  port,  creek,  or 
road  of  this  kingdom,  in  which  case  the  patent  of 
the  Lord  High  Admiral  would  give  the  capture 
+o  him,  and  the  proceeds  would  go  to  the 
Exchequer.  We  weie,  however,  relieved  from 
deciding  this  point,  because  it  became  manifest 
that  the  reason  why  the  vessel  proceeded  to  the 
Downs  and  anchored  there,  and  « m lined  at 
anchor  till  ber  papers  had  been  examined  and 
this  cirgo  was  ciptured,  was  because  the  system 
of  patrol  established  in  the  North  Sea,  and  the 
British  Channel  was  such  that  every  neutral  or 
enemy  vessel  p*  ssing,  or  about  to  pasr,  through 
the  8traits  of  Do/er  was  compelled  to  proceed  to 
the  Djwns,  and  remain  there  till  farther  order, 
and  that  this  esse  wt>s  therefore  governed  by  our 
ptevions  decision  in  tbe  t'a9e  of  The  Florida  (14 
A*p.  M%r.  Law  Cas.  409;  120  L.  T.  Rep.  252; 
(1919)  P.  41),  where  we  held  that  it  was  the  fear 
of  His  Majesty's  Navy  and  of  capture  at  sei,  with 
all  its  incidents,  which  led  I  he  owners  to  direct  th ) 
master  to  proceed  and  led  tte  master  to  proceed 
to  Kirkwall. 

The  Attorney- General,  arguing  on  behalf  of  the 
Exchequer,  saved  the  court  trouble  by  admitting 
that  this  must  be  so.  We  have  no  doubt 
about  it,  and  therefore  we  decide  that  the 
condemned  parcels  of  cargo  on  board  the 
Forde,  and  all  similar  cases,  must  be  droits  of 
the  Crown. 

Vol.  XIV.,  N  i>. 


Stbamship  Lbda  and  others. 

Lord  Phillimobb.— We  now  come  to  a  group 
of  cases  which  raise  other  considerations,  namely, 
the  extent  to  which  the  Crown  could  in  times 
past  interfere  with  rights  of  captors  by  releasing 
captured  vessels  or  cargoes,  or  by  discontinuing 
proceedings  for  their  condemnation.  To  all  wars 
of  any  importance,  except  the  Turkish  War  of 
1807,  for  more  than  two  centuries  there  has  been 
either  a  prize  statute  or  a  Royal  Proclamation  or 
an  Order  in  Council  giving  to  the  vessels  of  His 
Majesty's  Fleet  all  prizes  taken  after  the  outbreak 
of  war,  except  those  which  the  Crown  could  not 
give,  having  already  granted  them  to  the  Lord 
High  Admiral.  But  it  is  settled  law  that  this 
grant  to  the  captors  was  to  be  construed  as 
qualified  in  one  respect  The  Crown,  wboee 
officers  conducted  the  prize  proceeding?,  did  not 
pari  with  the  right  to  release  before  adjudication 
vessels  or  cargoes  captured  aa  prize,  and  the 
captor  was  not  entitled  to  proceed  to  adjudication 
or  to  require  the  Crown  to  proceed  to  adjudica- 
tion. On  the  other  hand,  after  adjudication 
the  captor's  rigbt  was  considered  to  be 
vested  and  indefeasible. 

Upon  grounds  of  the  highest  policy  it  is  most 
important  that  this  right  of  the  Crown  should 
not  be  questioned  and  it  is  in  terms  saved  or 
preserved  by  sect.  5  of  the  Aot  {infra)  under  whioh 
this  tribunal  sits.  It  is,  on  the  other  hand,  not 
to  be  forgotten  that  after  adjudication  the  captor's 
title  used  to  be  regarded  as  indefeasible.  There 
is,  however,  some  reason  to  think  that  it  required 
a  formal  sentence  or  decree  to  give  the  captors 
this  indefeasible  right.  The  leading  authority 
for  the  proposition,  though  there  are  several  other 
cases  to  support  it,  that  the  Crown  has  the  right 
of  releasing  to  which  wo  have  referred,  is  the  c*se 
of  The  JS/«6«.(Roscoe,  vol.  1,441 ;  5  Ch.  Rob.  174). 
This  vessel  is  evidently  the  same  as  Ths  Eltabe 
(4  Ch.  Rob.  408),  where  it  was  treated  us  a  typical 
case  of  the  second  Swedish  fleet  which  sailed 
under  convoy  in  order  to  resist  search. 

In  the  earlier  case,  Sir  William  Sjott,  in  his 
judgment,  laid  down  the  principles  on  whioh  he 
held  this  resistance  unlawful  and  as  warranting 
condemnation ;  and  the  report  concludes  by  the 
word  "  condemned."  And  yet  she  is  the  vessel 
which  the  Crown  afterwards  released,  and  in 
respect  of  which  he  upheld  the  right  of  the 
Crcwn  to  release,  Tbe  point  apparently  has 
never  been  noticed.  Probably  the  explanation  is 
that  no  formal  sentence  or  decree  of  condemna- 
tion was  drawn  up  so  as  to  carry  out  the  language 
of  bis  judgment.  Possibly  tbe  advisers  of  tbe 
Crown  bad  already  anticipated  that  thcie  might 
be  negotiations  with  Sweden,  which  would  end,  as 
apparently  they  did,  in  the  release  of  these 
vessel?.  But  the  fact  that,  after  having  said  that 
he  condemned  tbe  vessels  he  afterwards  supported 
the  reloase  by  the  Crown,  shows  the  extent  to 
whicb,  in  bis  opinion,  the  powera  of  release  could 

We  have  now  to  apply  these  principles  to  the 
cases  before  us.  Too  L;da  was  a  vessel  sailing 
under  tbe  German  11  ig,  and  having  for  her 
owners  a  German  incorporated  company.  She 
was  captured  and  taken  to  Bermuda,  and  pot  into 
the  Prize  C.Mirt  there  and  condemned  as  prize. 

It  was  then  represented  to  the  authorities  that 
in  substance  tbe  vessel  was  owned  by  the  Standard 
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Oil  Company,  of  New  Jersey,  which  had  formed 
the  German  Company,  because ,  owing  to  the  ship 
having  been  bailt  in  Germany,  she  oonldnotbe 
registered  as  an  American  ship.  Upon  this  repre- 
sentation, the  Crown,  as  an  aot  of  graoe,  released 
her.  Since  the  hearing  of  the  argument  copies  of 
the  actual  documents  have  been  obtained. 

The  first  document,  to  which  the  Marshal  and 
the  Oommander-in-Gharge  at  the  Dockyard  are 
parties,  is  in  the  following  terms  .* 

In  the  Prise  Court  of  Bermuda.  In  Prixe  No.  I. 
The  Leda,  Kiohard  Klemz,  Master.  Whereas,  oa  the 
twenty-first  day  of  November  last,  the  said  ship  Leda 
y»M,  by  a  dearee  of  this  Honourable  Court,  condemned 
na  good  and  lawful  prise,  and  as  taken  by  His  Majesty's 
ship  Suffolk ;  And  whereas  on  the  thirteenth  day  of 
January  last  the  said  oourt  made  an  order  for  the 
delivery  of  the  said  ship  Leda  to  the  Crown  through  the 
Lords  Commissioners  of  the  Admiralty : 

Now  therefore,  I,  the  undersigned  Frederick  Lsnnook 
Godet,  Marshal  of  the  said  oourt,  do  hereby  oertify 
that  I  hare  this  day,  in  pursuance  of  the  said  Order, 
delivered  the  said  ship  to  the  Crown  throogh  the  said 
Lords  Commissioners  of  the  Admiralty,  through 
Commander  Duncan  Tattoo  Brown,  Hojal  Navy, 
Commander-in-Charge  of  His  Majesty's  Dockyard  at 
Bermuda,  the  duly  authorised  representative  of  the 
said  Lords  Commissioners  for  the  purpose  of  suoh 
delivery. 

And  I,  the  undersigned  Commander-in-Charge,  do 
hereby  oertify  that  I  have  this  day,  on  behalf  of  the 
Crown,  through  the  said  Lords  Commissioners,  accepted 
delivery  of  the  said  ship. 

As  witness  our  bands  this  twentieth  day  of  April. 
One  thousand  nine  hundred  and  fifteen.  (Sgd.) 
P.  Law  nock  Godst,  Marshal.  (Sgd.)  D.  Tattok 
Brown,  Commander-in-Charge  of  the  Bermuda 
Dockyard, 

By  the  second  document  of  the  same  date,  to 
which  the  Commander-in-Charge  and  the  agent  of 
the  Standard  Oil  Company  are  parties,  the  Com- 
mander certifies  that  he  has,  on  behalf  of  the 
Grown,  released  the  ship  to  the  company,  and  the 
'i  certifies  that  he  has  accepted  delivery.  A 


transaction  in  this  form  oould  not  have  occurred 
tinder  the  old  law.  The  ship  having  been  con- 
demned, the  captors'  rights  in  her  would  have 
been  vested,  the  ship  would  have  been  sold  by  the 
Marshal,  and,  if  the  Crown  had  been  desirooe  of 
restoring  her  to  her  former  owners,  it  would  have 
had  to  have  bought  her  at  the  sale. 

If  this  transaction  had  occurred  after  the 
passing  of  the  Naval  Prise  Act,  it  is  clear  that  it 
is  the  intention  of  the  Aot  that  suoh  a  prize,  beiDg 
a  droit  of  the  Crown,  should  enure  for  the  benefit 
of  the  Fleet,  and  the  proclamation  puts  this  in 
plain  terms  : 

The  net-  produce  of  all  snob  prises  captured  during 
the  present  war,  as  shall  be  declared  by  the  tribunal 
appointed  under  the  said  Aot  to  bs  droits  of  the  Crown 
.    .    .    shall  be  paid  into  tbe  Naval  Prize  Fund. 

The  machinery  by  which  this  would  be  worked 
is  par.  2  of  part  1  of  the  schedule : 

(2)  Whore  any  ship  or  goods  condemned  by  any 
Prizs  Court,  being  droits  of  tbe  Crown,  have,  whether 
before  or  after  the  condemnation,  been  delivered  to  the 
Crown  ....  a  sum  squsl  to  the  value  of  tbe  ship 
or  goods  at  the  date  of  delivery,  together  w  h  interest 
from  the  date  of  snob  delivery.. 

Now,  does  it  make  any  difference  that  this 
transaction  ocourred  before  tbe  passing  of  tbe 
Naval  Prise  Aot  ?  This  is,  no  doubt,  a  question 
of  some  difficulty,  but,  in  the  opinion  of  the 


majority  of  the  tribunal,  it  should  be  decided  in 
favour  of  the  Fleet.  In  principle  there  seems  no 
reason  why  the  almost  acoi  dental  fact  of  the  date 
of  the  transaction  should  deprive  the  Fleet  of  a 
right;  and,  if  the  language  of  the  statute  is 
carefully  scrutinised,  it  points  in  tbe  same 
direction. 

To  make  the  oontention  of  tbe  Exchequer  good, 
some  words  like  "  subsequent  to  the  passing  of 
this  Aot "  ought  to  have  been  introduced  into  the 
paragraph.  In  this  connection  it  may  be  noticed 
that  sect.  1  of  the  Aot  refers  to  "  sums  which 
have  been  or  may  be  received." 

Therefore,  opon  the  whole,  we  hold  that  a  sum 
equal  to  the  value  of  the  Ltda  at  the  date  of 
delivery,  together  with  interest,  which  we  fix  at 
5  per  cent,  from  the  20th  April  1915,  the  date  of 
delivery,  should  be  paid  by  tbe  Exchequer  into 
the  Naval  Prigs,  Fund.  For  this  purpose  the  value 
pf  the  Ltda  must  be  arrived  at.  Probably  it  can 
be  agreed;  if  not,  farther  application  must  be 
made  to  the  tribunal,  and  we  will  direct  how  it 
should  be  ascertained. 

Sir  Gur  Fleetwood  Wilson.  —  I 
regret  that  I  do  not  find  myself  in 
with  the  judgment  delivered  by  Lord  Pailli- 
more,  in  so  far  as  it  relates  to  the  case  of  the 
steamship  Leda,  and  I  propose  to  state  tbe  reasons 
which  lead  me  to  differ  from  the  conclusion  to 
which  he  and  Admiral  C&llaghan  have  come. 

The  steamship  Leda  was  captured  at  sea,  and 
condemned  at  Bermuda  on  the  21st  Nov.  191*  as 
good  and  lawful  prize.  On  the  20th  April  1915, 
in  pursuance  of  an  order  of  the  court,  dated  the 
13th  Jan.  1915.  the  steamship  Leda  was  delivered 
to  the  Lords  Commissioners  of  the  Admiralty. 
The  Crown  did  not,  however,  retain  tbe  vessel,  bat 
on  the  20th  April  1915,  for  reasons  of  policy, 
banded  her  over  to  tbe  Standard  Oil  Company, of 
New  Jersey,  who  held  the  whole  interest  in  tbe 
German  Company  by  which  tbe  Leda  was 
nominally  owned. 

It  was  submitted  on  behalf  of  the  fleet  that  the 
case  fell  literally  within  tb«  words  of  par.  2  of 
Part  1  of  tbe  lobednle  to  the  Naval  Prizs  Act  1918, 
whioh  prescribes  among  the  list  of  payments  to  be 
mads  into  the  Naval  Prize  Fund : 

(2)  Where  any  ship  or  goods  condemned  by  sny  Prizs 
Court,  being  droits  of  the  Crown,  have,  whether  before 
or  after  the  condemnation,  been  delivered  to  the  Crows, 
with  or  without  the  payment  of  any  money  into  oourt, 
or  any  undertaking  to  pay  any  money  into  oourt,  a  sun 
equal  to  the  value  of  the  ship  at  the  date  of  deliver?, 
together  with  interest  from  the  date  of  such  delivery- 
... 

and  that  payments  into  the  prize  fund  should  be 
made  of  the  value  of  tbe  ship,  notwithstanding 
that  she  had  been  already  released  at  tbe  time  of 
the  issue  of  the  Prize  Proclamation. 

On  behalf  of  the  Treasury  it  was  contended 
that  the  Crown  had,  before  the  issue  of  the  Roy*' 
Proclamation  of  the  15th  Aog.  1918,  relating  to 
tbe  grant  of  prize  money  to  the  fleet,  relea»ed  tbe 
Ltdi  to  the  Standard  Oil  Company  of  New  Jereej ; 
that  the  Crown  was  entitled  to  make  this  release, 
no  grant  of  prizo  having  been  made  at  tbe  date 
on  whioh  tbe  ship  was  so  released ;  and  that  the 
Crown,  by  the  Proclamation  of  the  15th  Aug. 
1918,  cannot  be  held  to  have  granted  to  the  fleet 
the  value  of  a  pri«9  already  granted  to  other 
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It  would  appear  to  be  an  axiom  of  prists  law 
tint  all  pri/.e  belongs  as  of  right  to  His  Majesty 
the  Xing,  and  the  condemnation  by  a  Prize  Court 
operates  to  oonfirm  His  title.  It  was  not  seriously 
contended  on  behalf  of  the  fleet  that  prior  to  the 
date  of  the  iisne  of  the  Prizs  Proclamation  the 
Crown  had  the  legal  right  at  its  discretion  to 
grant  away  prix.es,  even  after  condemnation,  bat 
it  waa  contended  that  if  it  did  so  it  should  make 
good  to  the  Pr  /.e  Fond  the  value  of  euoh  prizes. 

Under  the  praotioe  adooted  in  former  wars  it 
appears  to  me  that  the  Crown  had  the  right  to 
dispone  of  pr  *»b,  even  after  condemnation,  before 
the  issue  of  a  Prize  Proclamation  granting  prizes 
to  the  captors.  It  may  well  be  that  the  Crown 
did  not  often  avail  itself  of  this  right,  because  the 
encouragement  of  privateers  rendered  the  issue  of 
a  Prize  Proclamation  essential  immediately  after 
the  outbreak  of  war ;  bnt  this  consideration  does 
not;  I  think,  affect  the  fact  that  legally  the  Crown 
had  the  right  to  release  condemned  prizes  up  to 
the  date  of  the  iseue  of  the  Prize  Proclamation. 
The  case  of  The  Elsebe,  or  EUabe  (ubi  $vp ),  cited 
by  Lord  Phillimore,  would,  however,  seem  to  be 
an  instance  of  the  exercise  of  the  right. 

The  question,  therefore,  is  whether  the  Naval 
Pri/.a  Act  1918  and  the  Prize  Proclamation  of  the 
15th  Aug.  1918  affect  thie  right  So  far  as  I  am 
able  to  understand  the  law,  a  statute  does  not 
possess  retroactive  force  unless  it  is  expressly 
stated  to  do  so,  and  the  fleet  can  only  succeed  in 
thai--  fv>nf«*ntion  if  the  Naval  Prize  Act  1918  and 
the  Prize  Proclamation  are  given  retroactive  effect 
from  a  date  antecedent  to  the  release  of  the  steam, 
ship  Leda,  Although  the  Act  and  the  Proclama- 
tion deal  with  ships  and  cargoes  captured  since 
the  outbreak  of  war,  and  therefore  prior  to  the 
passing  of  the  Act  and  the  issue  of  the  Proclama- 
tion, they  must,  I  think,  be  construed  to  apply  to 
ships  and  goods  in  the  possession  of  tb<*  Crown  at 
their  date,  and  I  cannot  find  in  the  Naval  Priza 
Act  anything  to  give  it  any  such  retroactive  effect 
a?  is  required  to  include  the  steamship  Ltda 
within  its  scope,  nor  anything  to  indicate  that  it 
was  tbe  intention  of  the  Proclamation  to  grant 
to  the  fleet  the  value  of  prizes  which  had  already 


In  coming  to  this  conclusion  I  think  that  I  am 
fortified  by  sect.  5,  sub-sect.  2,  of  the  Naval  Prize 
Act  1918  by  which  it  is  provided  as  follows  : 

Nothing  in  thin  Act  shall  bo  construed  as  prejudicing 
or  affecting  any  prorogativo  or  right  of  His  Majesty  to 
griuit  or  relouse  any  ship  or  gcud*  enhject  to  pri/.o  jurii- 
oiclion,  or  tLo  proceeds  of  s»lu  thereof,  cr  iuon«y 
representing  the  eauiv,  or  to  grant  or  reluaeo  asy  droit 
of  the  Crown. 

If  I  am  correct  in  my  belief  that  tbe  Crown  bad 
a  legal  right  to  release  this  ship  before  the  issue 
of  a  Prize  Proclamation,  it  seems  to  me  clear  that 
tbe  right  is  preserved,  notwithstanding  any  other 
words  in  the  Act,  which  at  most  appear  to  me  to 
be  ambiguous. 

In  mr  opinion,  it  is  clear  from  the  general  tenor 
of  the  Naval  Prize  Aet  1918  and  the  proclamation 
that  it  was  only  tbe  intention  to  grant  to  tbe  fleet 
tbe  value  of  prizes,  being  droits  cf  the  Crown, 
which  remained  in  the  hands  of  the  Crown  ut  the 
date  of  tbe  issue  of  the  proclamation.  At  that 
date  tbe  Ltd*  was  no  longer  tbe  proporty  of  the 
Crown  to  grant  away,  nor  was  the  Crown  in 
potfteLskm  of  any  aeeots  representing  bur  value. 


I  am  unable,  therefore,  to  see  how  tho  grant  to 
the  fleet  con  include  her  value. 

I  am  also  of  opinion  that  par.  2  of  Part  1  of 
the  schedule — "  Payments  into  the  Naval  Prize 
Fund  "—relates  only  to  vessels  which  were  held 
by  the  Crown  at  the  time  of,  or  subsequently  to, 
the  passing  of  the  Act,  and  has  no  application  to 
vessels  whioh  had  been  released  before  that  date. 
That  the  words  of  the  paragraph  must  be  read 
with  some  limitation  is  dear  to  me,  for  if  this 
were  not  the  case  the  Crown  would  be  liable  to 
pay  into  the  Prize  Fund  the  value  of  a  ship  which 
had  been  delivered  to  it  and  afterwards  returned 
to  the  Admiralty  Marshal,  notwithstanding  that 
the  Prize  Fund  would  thereby  receive  tbe  value 
of  the  ship  twice— onoe  from  the  Crown  and 
once  from  tbe  sale  of  the  vessel  by  order  of  tho 
court  , 

It  seems  clear  that  this  is  not  the  intention  or 
the  meaning  of  the  Act,  and  in  considering  what 
limitation  is  to  be  imposed,  I  bold  that  it  is  in 
accordance  with  the  intention  of  His  Majesty  and 
of  Parliament,  and  in  accordance  with  the  dictates 
of  good  sense,  that  the  grant  to  the  tloet  should 
be  limited  to  those  prizes,  or  their  values,  or  tbe 
proceeds  of  their  sale,  which  were  in  possession 
of  the  Crown  at  the  date  of  the  issue  of  tbe 
proclamation,  or  came  into  their  possession 
thereafter. 

For  these  reasons,  I  am  unable  to  agree 
that  the  valus  of  this  vessel  should  be  paid 
into  tbe  Prize  Fund. 

The  Meat  Packers'  Casks. 

Lord  Phillimore —Before  the  war,  large 
quantities  of  meat  were  consigned  from  the 
United  States  to  Germany.  After  the  outbreak 
of  war,  when  it  became  impossible,  owing  to  the 
British  blockade,  to  send  shipments  direct  to 
Germany,  tbe  practice  was  adopted  of  sending 
them  to  Denmark  and  the  other  Scandinavian 
countries.  When  the  enormous  increase  in  these 
consignments  attracted  attention  some  of  tbe 
vessels  conveying  them  were  seized  and  put  into 
the  Prize  Court,  and  large  portions  of  their 
cargoes  were  ultimately  condemned.  These  case* 
are  reported  as  the  Kim,  At/red  Nobel,  Bj<>mttjernc 
Bj'  rnton,  and  Fridland  (13  Asp.  Msr.  Law  Cas. 
178 ;  113  L.  T.  Rep.  1064 ;  (1915)  P.  215). 

Notwithstanding  these  seizures,  further  con- 
signments began  to  come  forward  and  were  uteo 
seized  and  prize  proceedings  were  begun.  At  thin 
time  the  United  states  of  America  was  a  neutral 
country;  and  the  political  inlluence  of  tboeo 
engaged  in  tbe  trade  was  thought  to  be  consider- 
able, and  the  intu rests  involved  were  large.  It 
was  just  one  of  those  cases  where  the  importance 
of  preserving  the  Crown's  right  to  release  for 
political  reasons  was  made  manifest.  Accordingly 
an  arrangement  was  arrived  at  by  which,  whilu 
the  previous  condemnations  were  maintained, 
ani  while  the  cargoes  in  the  Prize  Couit  were 
brought  to  formal  adjudication,  03  per  cent,  in 
some  cases,  and  90  per  cent  in  others, of  tbe  value 
of  the  cargoes  were  to  be  returned  to  the  meat 
packer?.  The  method  of  carrying  out  this 
arrangement  was  to  obtain  a  decree  from  tbe 
Prize  Court,  the  material  part  of  which  is  *i 
follows  : 

I'pon  tho  apphoatiou  of  counsel  for  Hie  Majesty'^ 
rruutiratox-O'snti al,  counsel  for  Armonr  and  Co.,  and 
tho  ifc^pectivo  solicitors  fur  SuUS-ryr  and  6:>o«  Cow- 
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peny,  Swift ud  Co.,  Morris  and  Co.,  end  0.  H.  Hammond 
ment  and  not  objeotiog,  the  President  con- 
sued  as  good  sad  lawful  prise  of  war  the  part  cargoes 
(or  tbe  proceeds  of  Bale  thereof)  ex  tbe  above  Teasels 
olaimed  by  tbe  above-nsmed  claimant*  leave  and  except 
tbe  part  cargoes  or  the  proceeds  of  the  aale  thereof  of 
the  steam  ibtpe  Artemig,  Dronning  Olga,  Hellig  Olav, 
and  Louisiana  olaimed  by  Sulzberger  and  Sone  Company), 
subject  to  the  terms  that  out  of  tbe  proceed*  of  sale  of 
anoh  part  cargoes  there  be  paid  oat  to  Chandler  P. 
Anderson,  cf  the  Bits  Hotel,  W.,  by  authority  of,  and  on 
behalf  of,  tho  a  bore-named  oiaimante  jointly  tbe  sum  of 
t>J4,937i.,  ae  being  an  agreed  amount  representing 
75  per  cent,  of  such  proceeds  or  estimated  prooeeda. 
Dated  the  ltth  day  of  April  1916. 

It  should  be  observed  that  under  this  decree 
only  75  per  cent,  waa  to  bo  pail  baok  to  tbe 
packer*,  leaving  25  per  cent,  in  court.  The  differ* 
ence  between  75  per  cent,  and  90  per  cent,  or 
93  per  cent,  ae  tbe  case  may  be,  aeems  to  have 
been  met  by  payments  out  of  tbe  Exohequer.  At 
any  rate,  no  olaim  is  now  preferred  by  the 
Exchequer  to  tbe  25  per  cent,  which  remains  in 
the  Prize  Court,  and  has  already  been  adjudicated 
upon  by  ns.  Bat  the  counsel  for  the  fleet  have 
oon tended  that  the  Exchequer  should  bring  back 
tbe  75  per  cent,  into  the  Prize  Court,  so  that  we 
may  adjudicate  upon  it.  To  this  olaim  two  answers 
have  been  made.  Tbe  first  answer  is  that  the  true 
meaning  and  business  of  the  transaction  was  that 
the  Crown  thereby  exercised  its  power  of  release 
aa  to  three-quarters  of  the  cargoes  which  had 
bean  seized.  If  the  oaeea  bad  proceeded  to  a 
final  hearing,  the  Crown  might  have  succeeded  or 
might  have  failed  or  might  have  succeeded  in 
part  and  failed  in  part,  and  therefore  it  was 
reasonable  to  effect  a  compromise.  Or  even  sup- 
posing that  there  waa  no  doubt  that  all  the 
cargoes  would  bare  been  condemned,  the  exercise 
by  tbe  Crown  of  this  power  of  release  was  justi- 
fied by  political  considerations.  If  the  old  law 
and  practice  had  prevailed,  and  there  had  been  a 
Prize  Act  or  proclamation  vesting  captures  in 
the  captors,  the  form  whioh  the  proceedings 
would  have  taken  in  order  to  avoid  cavil  would 
probably  have  been  different,  The  Crown  would 
nave  procuied  condemnation  of  specifics  parcels, 
amounting  to  25  per  oent,  and  would  have 
released  all  the  rest.  If  the  Naval  Prize  Act, 
under  whioh  we  sit,  had  been  in  force  at  the  date 
of  the  transaction,  a  similar  course  would  probably 
have  been  taken  also  to  avoid  cavil.  But 
in  substance  tbe  result  was  the  same.  The 
counsel  for  tbe  fleet  relied  upon  the  fact  that 
all  was  condemned,  but  the  same  decree 
which  condemned  all  embodied  a  release  of  three 
quarters,  and  it  is  not  open  to  a  party  to  take 
advantage  of  one  part  of  a  decree  and  reject  tbe 
rest. 

The  other  answer  rests  upon  the  language  of 
the  Naval  Prize  Act.  This  Act  directs  that 
there  shall  be  paid  into  tbe  Naval  Prize  Fund 
the  sums  whioh  have  or  may  be  received  in 
respect  of  ships  and  goods  captured  during  the 
present  war  specified  in  Part  1  of  the  schedule  to 
this  Act,  end  when  reference  is  made  to  tbe 
schedule  there  is  no  provision  in  its  five  para- 
graphs whioh  would  cover  these  sums.  The  only 
possible  paragraph  is  the  first: 

Part  1.  (1)  Any  [mooey  in  court  paid  in  reepoot  of 
any  »' ip  or  goods  o  ndemued  by  any  i'rue  Court, 
whether  m  the  Ini  ei  Kingdom  or  else  where,  being 


droiteof  tbe  Crown,  together  with  any  aeenmalatiOne 
of  interest  aocmed  on  any  suoh  money.   .   .  ." 

And  that  will  not  do,  becanee  there  was  not  at 
the  date  of  the  passing  of  the  Act,  end  has  not 
been  since,  any  such  "money  in  court."  Either 
answer— either  tbe  one  of  substance  or  that 
which  may  be  called  tbe  technical  one— 
seemB  to  us  sufficient*  and  accordingly  we 
decide  that  there  is  no  claim  upon  tbe 
Exohequer  to  bring  back  into  the  fund  tbe  75  per 
oent.  which  has  been  paid  out. 

Ten  Swedish  Copper  Cass. 

Lord  Phii.limore. — The  Swedish  copper  caae 
was  the  other  case  argued  before  us  at  .the  last 
sitting  of  the  tribunal.  These  parcels  of  copper, 
which  were  originally  intended  for  Sweden,  were 
seized  and  landed  at  various  porta  in  this 
conn  try,  and  proceedings  were  taken  in  the 
Prize  Court,  but  not  carried  to  adjudication. 
Eventually  the  copper  wsb  released  and  delivered 
to  the  Crown,  the  transaction  taking  the  fol- 
lowing form  : 

A  letter  wae  addressed  by  the  Procurator- 
General  to  tbe  Admiralty  Marshal,  informing  hiea 
that  consent  bad  been  given  to  an  order  for  release 
of  the  "  undermentioned  consignments  of  copp*»r," 
whioh  should  be  delivered  to  the  order  of  His 
Majesty's  Government,  who  hold  tbe  bills  of 
lading.  Thereupon  the  letter  waa  filed  in  the 
registry,  and  the  terms  of  it  were  recorded  in  the 
Cause  Books,  and  the  actual  delivery  of  the  bills 
of  lading  ensued.  In  two  of  tbe  cases  an  order  of 
tbe  courts  was  made  npen  tbe  application  of  the 
Procurator- General  that  he  might  be  at  liberty  to 
discontinue  tbe  cause.  In  the  other  case  or  cases 
no  formal  order  eesms  to  have  been  required  by 
the  Prize  Court.  Some  part  of  the  copper  waa 
taken  over  by  tbe  War  Office  and  the  Ministry  of 
Munitions.  Other  parcels  were  sold  and  the  profit 
realited  amounted  to  18,7*11.  la.  54.  No  olaim  is 
preferred  on  behalf  of  the  Fleet  to  tbe  copper  or 
to  so  much  of  its  proceeds  as  is  equivalent  to  tbe 
sum  paid  to  the  owners  of  the  copper,  but  a  olaim 
is  preferred  to  have  the  profit  above  mentioned 
brought  into  the  Naval  Prize  Court,  and  this  we 
have  now  to  consider. 

The  substance  of  the  transaclisn  was  that  the 
Crown,  instead  of  proceeding  to  take  its  ohaace  of 
adjedication,  followed  by  an  open  sale  effected  by 
tbe  Marshal,  made  a  private  arrangement  with  the 
claimants.  Such  a  transaction  is  unusual,  and  if 
it  had  taken  place  when  the  old  law  and  practice 
prevailed,  or  had  taken  place  since  the  passing  of 
the  Naval  Prize  Act,  and  if  also  the  copper  would 
have  been  certainly  condemned  as  contraband, 
it  would  have  been  irregular.  It  should,  however, 
be  obseived  that  there  is  no  reason  to  suppote 
that  the  copper  was  deliberately  purchased  at 
an  under  value,  and  it  is  tbe  case  that  in 
other  copper  tr  ant  actions  of  a  similar  nature, 
there  was  no  profit,  and  in  one  case  a 
loss.  Eren  were  we  to  consider  the  transaction 
as  irregular,  it  is  difficult  to  see  how,  if  it 
had  occurred  in  the  old  days,  it  could  hare  been 
successfully  impeached,  especially  when  one 
recollects  tbe  strength  of  the  language  in  which 
Sir  William  Scott  in  TJie  Elube  (ubi  tup.)  laid 
down  "that  the  Crown  is  completely  dominut 
litis  and  also  dominu$  ret  litigatu,  supposing 
there  is  no  claim  maintainable  on  the  part  of  any 
neutral  proprietjr."  And  If  the  transaction 
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ooold  not  have  been  impeached,  one  has  farther 
to  look  to  see  whether  there  was  any  known  mode 
of  procedure  by  which  the  captors  oould  have 
entitled  themselves  to  all  or  any  pait  of 
Ihe  profit.  It  was  admitted  by  counsel  for 
the  flset  that  the  only  way  ,in  which  the 
claim  oonld  be  supported  under  the  Naval  Prize 
Act  1918  was  by  bringing  it  under  the  fifth  para- 
graph, Part  J.,  of  the  schedule,  which  is  as  follows : 

(5)  Any  other  sums  received  in  respect  cf  ships  sad 
gooda  subject  tsprizi  jurisdiction  which  the  Tribunal 
contidsr  may  reasonably  be  trotted,  baring  regard  to 
the  principles  ud  pr actios  heretofore  observed  by  Priie 
Courts,  as  being  sums  to  wbiob,  had  there  boon  a  grant 
of  priis  to  oaptora,  oaptors  would  have  been  entitled. 

Daring  the  argument  no  precedent  for  any 
analogous  claims  under  the  old  law  was  put 
before  us,  but  we  gave  opportunity  for  further 
"research,  and  it  was  su^^euted  from  the  Beech 
that  the  nearest  analogy  might  be  found  in  the 
doctrine  of  preemption,  whioh  will  be  found  fully 
stated  in  Sir  Robert  Phillimore's  Commentaries 
on  International  L*w,  vol.  3,  sects.  237  to 270,  and 
Sir  William  Scott's  decision  in  the-  oase  of  The 
Haabel  (Roecoe,  rol.  1,  212;  2  Cb.  Rob.  174). 
Pre-emption  is  desoiibed  as  a  milder  belligerent 
right  than  compensation,  and  as  a  fair  compro- 
mise between  the  right  of  the  belligerent  to  seize 
and  the  claim  of  the  neutral  to  export  bis  native 
commodities,  though  immediately  subservient  to 
the  purposes  of  hostility.  When  commodities 
were  thus  taken,  according  to  the  practice  of  the 
British  Prize  Court  a  profit  of  10  per  cent,  was 
usually  allowed  to  the  proprietor  of  the  goods 
seized  for  the  purposes  of  pre-emption. 

Since  the  armament  in  court,  the  tribunal  has 
been  assisted  by  careful  papere  from  both  Bides 
on  the  subject  of  pre-emption  and  on  the  practice 
of  purchase  pendent*  lite  by  the  Government  of 
naval  stores  when  forming  the  cargoes  of  vessels 
brought  into  the  Prize  Court,  a  matter  whioh  has, 
however,  only  a  remote  oonnection  with  the 
subject  to  be  considered.  If  it  had  appeared  that 
the  practice  in  oases  of  pre-emption  had  been  to 
treat  the  captors  as  thereby  acquiring  any  interest 
in  the  prize  analogous  to  that  which  they  would 
have  got  on  a  condemnation,  or  to  give  them  any 
allowance  or  gratification,  it  might  be  right  to 
hold  that  the  fifth  paragraph  already  quoted 
would  warrant  the  tribunal  in  decreeing  some 
money  payment  to  be  made  to  the  Naval  Prize 
Fund  in  respect  of  the  profit  on  this  transaction 
in  copper,  and  the  Attorney- Genera),  acting  for 
the  Exchequer,  did  not  dispute  the  jurisdiction  of 
tribunal  to  make  auob  an  order.  But,  no 


precedent  having  been  produced,  there  is  ro 
warrant  for  this  tribunal  making  any  such  order, 
and  we  must  ccmequently  disallow  this  olaim. 
It  only  remains  to  say  we  think  that  the  costs  of 
the  counsel  and  the  fleet  should  be  paid  out  of 
the  Naval  Prize  Fond. 

Steamships  Alinb  Woermann,  Lome,  Amna 
Woermann,  Max  Brock.  Arnfried,  Paul 
Woirxank,  Erna  Woermann,  Reicata 
amszuck,     Hans     Woermann,  Foli.ah, 

HbnBHTTR     WOERMASV,      HAUSSA,  JBAN- 

nbttb    Woermann,    MrtNfso,  Kambrux, 

HBBZCKJiN  El.lZAMETn,  Kuk  A 

Lord  Pim.MMORK. — The  question  whether 
these  ships  are  to  be  held  to  hate  been  captured 
by  the  naval  forces  of  the  Crown  solely,  aud  uot 


by  the  joint  operation  cf  the  military  and  naval 
forces  of  the  Crown,  and  the  further  question, 
whioh  is  a  delioate  and  difficult  one,  as  to  what 
the  oonsequencee  woold  be  if  it  was  the  result  of 
a  joint  operation,  have  been  before  the  tribunal 
for  some  time. 

Oa  the  4th  Dec.  1918  we  heard  the  evidence  of 
Captain  Fuller,  and  considered  several  documents 
which  were  put  before  us  bearing  on  the  question 
whether  the  captures  were  or  were  not  the  result 
of  a  joint  operation.  We  have  hitherto  postponed 
giving  our  decision  upon  this  point,  because  we 
were  informed  that  in  the  event  of  our  concluding 
that  it  was  the  result  of  a  joint  operation,  it  was 
desired  on  the  part  of  the  Exchequer  that  the 
further  question  should  be  remitted  for  eolemn 
argument;  and  it  may  well  be  that  there  have 
been  other  captures  effected  during  the  course  of 
the  war  which  will  make  it  necessary  for  the 
tribunal  to  consider  this  further  point.  But 
inaamooh  as  we  are  all  clearly  of  opinion  upon  the 
facte  that  these  captures  were  not  the  result  of 
a  joint  operation,  but  were  effected  solely  by  the 
naval  forces,  we  see  no  reason  for  further  delaying 
our  decision  in  these  particular  case?,  and  we  now 
determine  and  declare  that  these  captures  were 
droits  of  the  Crown,  and  that  the  money  in  the 
Prize  Court  representing  these  captures  should 
go  to  the  Naval  Prize  Fund. 

Solicitor  for  the  Ezohequer  and  for  I  hi  naval 
and  marine  forces,  Treasury  Solicitor. 


JJttprcmt  Court  of  laluaiart. 

HIGH  COURT  OF  JUSTICE. 

PROBATE,  DIVORCE,  AND  ADMIRALTY 
DIVISION. 
PRIZE  COUBT. 
May  14,  15,  Ju'y  20,  anl  Oct  15,  1915*. 
(B afore  Lord  Stbrhdale,  President,) 
The  Bbbnisse  and  The  Elvb.  (a) 

Prize  Court— Neutral  vessels — Diversion  of  route- 
Reasonable  cause — Neutral  tetstU  tailing  from 
allied  ports— Absence  of  reaionible  came- Order 
in  Council  of  the  \6th  Feb.  1917 -Practice— 
Payinint  out  of  security  for  cuts. 

On  their  voyage  from  an  alliei  port  in  Africa  to  a 
neutral  port  tn  Europe  iwi  neutral  vess  ls  were 
met  and  slopped  by  a  British  cruiser.  The  flop- 
pogt  to'ik  "place  oultidi  the  zone  which  had  been 
tteclarei  ly  the  Germans  tt  be  a  prohibited  tone 
for  neutrals  ot  account  of  the  existence  of  the  sub- 
marine policy  of  destruction  of  thipping.  The 
vcrsels  were  in  possession  of  all  the  documents  of 
clea'ance  at  the  alliei  port  of  departure  required  by 
the  allied  Government,  an  I  the  tame  wtre  in  order, 
but  they  had  not  g ,t  a  "green  clearance,"  which 
teas  a  document  given  by  the  B'i  ish  authorities  to 
vessels  which  ha  I  called  at  a  British  por\  At  the 
vessrls  were  biuml  for  c  neutral  port  which 
a  (for  led  means  of  access  to  enemy  teirilory,  the 
British  naval  authorities,  actinp  under  the  pro- 
tiiions  of  the  Order  in  Council  of  the  lOth  Feb. 

K«)  Hepwtedbi  J  A.  buifcii.  t»q  ,  Uerrister-et  U«. 
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1917— the  full  terms  of  which  are  set  out  below— 
ordered  tlie  vessels  to  proceed  to  a  Britith  port  for 
examination,  and  by  so  doing  diverted  the  vessels 
from  their  usual  course  through  the  area  of  danger 
which  the  Germans  had  declared  to  be  a  blockaded 
region.  Before  arriving  at  the  British  port  to 
which  they  were  ordered  to  proceed  both  vessel* 
were  attacked  by  German  submarines  and  tor- 
pedoed, with  the  result  thai  one  was  sunk  and  the 
other  was  bo  badly  damaged  that  il  had  to  be 
beached.  The  damaged  veseel  did  eventually  reach 
the  neutral  port  of  destination.  The  shipowners, 
masters,  and  crews  of  the  two  vessels  then  brought 
actions  and  claimed  damages  and  restilulion 
against  the  Crown,  the  commander  of  the  British 
cruiser  who  ordered  the  diversion,  and  the  officer 
who  was  placed  in  charge  of  the  vessels,  the  ground 
of  the  claim  being  the  unwarranted  diversion  from 
a  safe  channel  of  navigation  to  a  dangerous 
area,  which  was  known  to  be  such  by  the  naval 
authorities. 

Held.  that,  as  the  Order  in  Council  of  the  16th  Feb. 
1917  did  not  apply  to  vessels  which  sailed  from 
an  allied  port,  the  absence  of  a  "green  clearance  " 
afforded  no  reasonable  ground  for  diverting  the 
vessels  from  the  usual  course  and  sending  thtm 
through  a  dangerous  zone  to  a  British  port,  and, 
as  there  was  no  ether  reasonable  ground  upon 
which  an  excuse  could  be  put  forward  by  the 
Crown  for  th*  diversion,  the  Crown  were  liable  for 
the  destruction  and  damage  caused,  and  a  decree 
of  restitution  must  be  made. 

Where  security  for  costs  has  been  ordered  against 
plaintiffs  and  money  has  been  accordingly  paid  into 
court,  the  plaintiffs  are  entitled  to  have  the  amount 
of  the  security  paid  out  to  them  upon  succeeding 
in  their  claim,  even  though  the  defendants  obtain  a 
stay  of  execution  pending  an  appeal. 

Trass  were  two  actions  which  wero  heard  together 
in  which  damages  were  claimed  against  the  Crown 
in  respect  of  the  damage  and  loss  of  two  neutral 
Teasels,  one  of  which  was  torpedoed  and  had  to 
he  beaohed,  and  the  other  waa  torpedoed  and 
sank.  The  plaintiffs  were  the  shipowners  and 
the  masters  and  crews  of  the  two  vessels.  The 
defendants  were  the  Procurator  -  General  or 
"  other  proper  officer  of  the  Crown  in  its  offioe  of 
Admiralty  '  and  Commander  Howard  and  Lieut 
Rogers  of  H.M.8.  Patio. 

The  Benisse  and  the  Hive  were  two  small 
steamer?,  owned  by  a  Dutch  firm,  which  traded 
between  West  Africa  and  Holland.  The  place 
from  which  they  sailed  in  West  Africa  was 
Runsque*  a  port  in  French  Colonial  territory, 
and  the  cargo  carried  was  composed  mainly  of 
frronnd  nuts.  When  the  vessels  started  from  the 
French  Colonial  port  all  their  papers  were  in 
order,  and  they  had  all  the  documents  required 
by  the  French  Government.  Whilst  on  their 
voyage  from  West  Africa  to  Rotterdam,  however, 
the  vessels  were  visited  by  officers  of  the  British 
Navy,  and  as  they  did  not  possess  what  waa  known 
as  a  "  green  clearance,"  which  is  a  card  showing 
that  they  had  been  cleared  from  a  British  port 
of  departure  or  a  British  port  of  call,  an  order 
was  given  that  they  should  pat  into  Kirkwall  for 
examination,  in  accordance  with  the  terms  of  the 
Order  in  Council  of  the  16th  Feb.  1917. 

The  plaintiffs  alleged  that  there  was  no  ground 
for  ordering  the  vessels  to  proceed  to  Kirkwall 
i  nstead  of  allowing  them  to  proceed  by  way  of  the 


English  Channel,  as  they  had  been  m 
to  do  on  former  voyages,  and  that  the  Crown 
were  liable  for  the  damages  and  loss  .arising 
through  the  unwarranted  diversion  of  the  vessels 
from  a  safe  course  of  navigation  through  an  area 
which  to  th«  knowledge  of  the  naval  authorities 
formed  a  part  of  the  area  declared  to  be  blockaded 
by  Germany,  dangerous  to  navigation .  ana*  only 
to  be  entered  by  neutral  vessels  at  their  own  risk. 
The  Bemisse  and  the  Elve,  as  already  stated, 
were  torpedoed,  and  the  latter  sank  by  German 
submarines  whilst  in  the  blockaded  area. 

The  Crown  pleaded  that  the  statement  of  claim 
of  the  shipowners  disclosed  no  cause  of  action, 
that  the  vessels  were  proceeding  to  Rotterdam, 
which  was  a  port  affording  "  means  of  access  to 
the  enemy  territory  "  within  the  meaning  of  the 
Order  in  Council ;  that  they  were  rightly  ordered 
to  proceed  to  a  British  port  for  examination,  and 
that  the  real  cause  of  the  damage  and  loss  van 
the  action  of  the  German  submarines,  and  not 
any  legitimate  order  issued  by  the  British  naval 
authorities. 

By  the  Order  in  Council,  dated  the  16th  Feb. 
1917  it  is  provided  as  follows: 

Whereat*  by  aa  Order  in  Council  dated  the  11th  day 
of  March  1915,  His  Majosty  was  pleased  to  diraot 
certain  meaanres  to  be  taken  agsinat  the  commerce  of 
the  enemy  ;  and  whereas  the  German  Govereaaont  has 
now  iesaed  a  memorandum  declaring  that  from  Feb. 
1917  all  sea  traffic  will  be  prevented  in  certain 
therein  deaoribed  adjacent  to  Great  Britain,  and  Franoc, 
and  Italy,  and  that  neutral  ship*  will  navigate  the  aaid 
sones  at  their  own  risk ;  and  whereas  similar  direction* 
have)  been  given  by  other  enemy  Powers  ;  and  whereas 
the  Ordsrs  embodied  in  the  said  memorandum  ate  in 
flagrant  contradiction  with  the  mice  of  international 
law,  the  dictates  of  humanity,  and  the  treaty  obligations 
of  the  enemy  ;  and  whereaa  anoh  proceedings  on  the  pan 
of  the  .enemy  render  it  necessary  for  Hie  Majesty  to 
adopt  such  further  measures  in  order  to  maiatais  the 
efficiency  of  those  previously  taken  to  prevent  com- 
modities of  any  kind  from  reaching  or  leaving  the  i 
countries,  and  for  thia  purpose  to  aubjeot 
and  condemnation  vessels  carrying  goods  with  an  < 
destination  or  of  enemy  origin,  nnleaa  they  afford  onto 
the  forces  of  His  Majeaty  and  hia  allies  ample  opportunity 
of  examining  thoix  cargoes,  and  also  to  subject  such 
goods  to  condemnation :  His  Majesty  is  therefore 
pleaMod,  by  and  with  the  advico  of  His  l'rivy  Council, 
to  order,  and  it  is  hereby  ordered,  that  the  following 
directions  shall  be  observed  in  respect  of  all  vo**la 
which  sail  from  their  port  of  departure  after  the  date  of 
thia  Order .  ( t )  A  vessel  which  is  siioountered  at  sea  on 
her  way  to  or  from  a  |K>rt  in  any  neutral  country  afford- 
ing means  of  access  to  tho  euotny  trading  without  calliu; 
at  a  port  in  British  or  allied  territory  shall,  until  taw 
contrary  is  Sbtablisbod,  be  deemed  to  be  carrying  goods 
with  an  enemy  deetination,  or  of  enemy  origin,  and  shall 
be  brouRht  in  for  examination,  and,  if  noooasary,  for 
adjudication  before  tho  Prise  Conn.  (2j  Any  voaaci 
carrying  gooda  with  an  enemy  destination,  or  of  enemy 
origin,  shall  be  liable  to  capture  and  condemnation  in 
respect  of  the  carriage  of  anch  gooda,  provided  that, 
in  the  case  of  any  vessel  which  oalls  at  an  appointed 
British  or  allied  port  for  the  examination  of  her  cargo, 
no  sentence  of  condemnation  shall  be  pronounced  in 
respect  only  of  the  carriage  of  goods  of  enemy  origin  or 
deetination,  and  no  enoh  presumption  as  is  laid  down  in 
art.  1  shall  arise.  (3)  Goods  which  are  found  on  tlia 
examination  of  any  vessel  to  be  gooda  of  enemy  origin 
or  of  enemy  destination  shall  be  liable  to  condemnation. 
H)  Nothing  in  this  order  shall  be  deemed  to  affect  the 
liability  of  any 


Digitized  by  Google 


MARTTFMP!  TAW  CASES. 


527 


Prize  Ct  ] 


THB  BlKNISSB  AMD  ThI  EtVE. 


|TBizi  Ct. 


tioo  independently  of  tho  ordor.  (5)  This  order-  is 
rap|>leu)«)itttl  to  tbo  crdere  of  tbe  11th  March  101  •'•  and 
tbe  10th  Jan.  1017  for  restricting  tho  commerce  of  the 


Sir  Erie  Richard*,  K.C.  and  Jliuchop  for  the 
plaintiff*. — The  Crown  were  liable  for  the  damage 
and  lose  caused  in  connection  with  these  two 
vessels,  as  there  web  no  re&Bonable  ground  for 
diverting  them  from  their  ordinary  course  and 
sending  them  to  Kirkwall  for  examination,  and 
*o  exposing  them  to  the  risks  of  attack  by 
German  submarines.  The  vessel  were  met  out- 
side the  danger  sane,  and  at  the  time  of  tbe  wit 
by  the  naval  authorities  the  sea  was  smooth,  and 
the  search,  even  assuming  .that  there  was  tbe 
right  of  vieit  and  searur,  might  have  been 
exercised  there  and  then.  There  wot  no  right  to 
expose  these  ships  to  exceptional  dangers.  They 
were  bound  from  a  French  Colonial  port— that  is, 
an  allied  port — with  documents  in  their  possession 
from  the  French  authorities  which  were  equivalent 
to  a  licence  to  carry  their  cargoes  to  Rotterdam,  and 
these  documents  should  have  been  sufficient  to 
satisfy  the  British  naval  authorities  to  allow  the 
ordinary  course  to  be  pursued.  The  absence  of 
the  "  green  clearance  "  waa  not  enough  to  entitle 
the  naval  authorities  to  divert  the  course  of  the 
vessels  and  to  insist  upon  examination.  There  was 
no  reasonable  ground  for  their  action.  There 
were  no  grounds  for  suspicion.  Reliance  was 
placed  by  the  Crown  npon  the  terms  of  the  Order 
in  Council  of  tbe  10th  Feb.  1917,  and  tbe  fact 
that  the  port  of  destination*  Rotterdam,  was  a 
port  affording  means  of  access  to  Ihe  territory  of 
tbe  enemy.  This  might  be  a  strong  argument  in 
their  favour  if  the  vessels  had  come  from  a  neutral 
port,  and  the  examination  on  the  high  seas  was 
impossible  or  difficult.  But  these  vessels  came 
from  an  allied  port,  and  the  terms  of  the  Order 
in  Council  were  not  applicable.  There  was  no 
obligation,  under  tbe  circumstances,  for  a  visit  to 
be  paid  to  a  British  port  for  examination.  The 
loss  and  damage  having  thus  arisen  through 
tbe  unreasonable  oonduot  of  the  naval  authorities, 
there  being  no  ground  whatever  for  suspicion  and 
no  authority  under  the  special  Order  in  Council, 
tbe  Crown  were  liable  to  the  plaintiffs,  and  an 
order  should  be  made  for  restitution  and  oosti. 
Tbe  following  authorities  were  referred  to : 

The  Otiite,  Bosoe's  English  Prize  Cases,  vol.  2, 
432  ;  9  Moo.  P.  C  150  ; 

American  Journal  of  International  Ltw,  vol.  9, 
pp.  55  tt  $tq.,  vol.  10,  pp.  73  et  <«/..  and  131  : 

Oppenheim's  International  Law,  vol.  2,  p.  539. 

The  AUorney-Qentral  (Sir  Gordon  Hewart 
K.O.),  the  8olicitor-Qtnttal  (Sir  E.  H.  Pollock 
K.C),  and  Brvcs  Thoma*  for  tbe  defendant*.  The 
papers  carried  by  the  vessels  were  not  sufficient 
to  permit  of  an  unfettered  right  of  pursuing  their 
own  course  without  reference  to  the  order  of  the 
British  naval  authorities.  Tbe  conditions  were 
sucb,  in  relation  to  maritime  affairs,  that  the 
right  of  visit  and  search  oould  not  be  carried  oat 
with  safety  on  the  high  peas,  and  it  was  essential 
that  there  should  be  the  right  to  order  the  vessels 
to  proceed  to  a  port  for  examination.  The  vessels 
in  this  case  were  bound  for  a  port  which  afforded 
access  to  the  enemy  country,  and  the  naval 
authorities  were  justified  in  ordering  them  to 
proceed  to  Kirkwall.  There  was  no  particular 
or  extraordinary  risk  or  danger  incurred  by  the 
diversion.   The  Order  in  Council  waa  applicable, 


even  though  tho  voyage  commenced  from  an  allied 
port,  and  there  waa  a  reasonable  ground,  under 
all  the  circumstances,  for  the  diversion.  What 
had  taken  place  was  the  result  of  German  aotion, 
which  might  have  happened  under  any  conditions, 
even  if  the  vessels  had  been  permitted  to  punsoe 
their  usual  course.  In  t  he  absence  of  any  tortious 
or  unjustifiable  acta  on  the  part  of  tbe  captors 
the  Crown  could  not  be  held  liable  for  damages. 
They  cited 

The  Betsey,  Bosooe's  English  Prise  Cases,  vol.  1, 

C3  ;  1  Cb.  Bob.  93 ; 
The  Maria,  Bosooe,  vol.  1,  401 ;  4  Ch.  Bob.  348  ; 
The  John,  Bosooe,  vol.  2,  232  ;  2  Dods.  336  . 
The  Zamorn,  i:»  Asp.  Mar.  Law  Cas.  1  U.  330  ;  11  i 

L.  T.  Bep.  626 :  (1916)  2  A.  C.  77  : 
Tht  Signrd,  117  L.  T.  Bep.  630  ;  (1917)  P.  250  j 
Tht  Leonora,  14  Asp.  Mar.  Law  Cas.  200;  118 

L.  T.  Kep.  362;  (1018)  P.  182;  121  L.  T.  Itep. 

527  ;  (1919)  A.  C.  974. 

Sir  Erie  Richard;  K.C.  in  reply. 

Cur.  adv.  vuli, 

July  25,  1919.— The  Prksiebwt  (Lord  Stem- 
dale).— In  this  case  a  claim  was  made  on  behalf 
of  tbe  owners  of  tbe  steamships  Bemisse  and 
Elve  for  damages  BgainBt  the  Crown  arising  from 
damage  to  the  Bernit$e  and  tbe  lose  of  the  Elve, 
and  tbe  question  which  ariaea  liea  in  a  narrow 
compass,  but  is  not  easy  to  decide.  The  question 
ia  whether,  in  the  circumstance*,  the  Crown,  acting 
by  tbe  admiral  in  command  of  tbe  oruiaer  patrol 
at  the  place  where  the  vessels  were  stopped,  had 
reasonable  cause  for  detaining  them  and  sending 
them  into  Kirkwall. 

The  facte,  so  far  aa  it  ia  necessary  to  atate 
them,  are  aa  follows :  Tbe  two  veaaela  were  small 
steamers  of  about  950  tone  gross,  owned  by 
P.  A.  van  Ei  and  Co.,  and  at  the  time  ware  under 
charter  to  a  firm  called  the  Naamlocze  Vennoot- 
sohap  Oliefabriken  Calve  to  carry  a  cargo  of 
ground  nuts  from  Rofisque,a  port  in  the  French 
colony  of  Senega),  to  Rotterdam.  The  cargo  was 
consigned  to  the  Netherlands  Oversea  Trust,  and 
was  shipped  at  Rufisque  by  a  company  called 
the  Nouvelle  Sooivti'  Commercials  Afrioaine. 
This  company  bad  obtained  permission  to  export 
the  nuts  from  the  Governor- General  of  French 
West  Africa,  and  tbe  requisite  documents  of 
clearance,  which  will  be  more  particularly 
described  later,  were  obtained  for  the  shipments. 
Tbe  two  vessels  made  their  voyages  under  the 
charter  in  companj,  and  tbe  facta  as  stated  apply 
to  both  of  them. 

Tbia  was  the  second  voyage  made  by  them  to 
tbe  port  of  Rufisque  for  a  cargo  of  ground  nats. 
On  tbe  former  they  went  by  tbe  Boutbern  route— 
i.e.,  through  tbe  English  Channel,  and  were 
visited,  but  not  searched,  on  the  outward  voyage. 
They  loaded  a  similar  cargo  and  left  Rufisque  on 
tl  c  14th  Feb.  1917-  They  obtained  the  following 
documents,  tbe  Declaration  de  Simple  Ex  porta- 
(urn,  the  Manifest  de  Sortie,  and  what  ia  called 
tbe  Acquit  d-Caution,  This  is  a  document  permit- 
ting tbe  export  of  cargo  on  security  being  «r»ven 
by  tbe  shippers,  guaranteed  by  a  substantial  firm 
of  merchants,  that  tbe  cargo  shall  be  delivered  at 
tbe  port  of  Rotterdam  within  three  months.  On 
the  homeward  voyage  tbe  vessels  were  visited  in 
the  Downs  and  the  ships'  papers  examined.  After 
an  interval  of  several  days,  which  I  was  informed 
was  increased  by  Bome  misunderstarding  as  to 

Digitized  by  Google 


52s 


MATUTIME  LAW  CASES. 


Prizb  Ct.] 


TH«  BBBNI88B  AND  ThB  ElVB. 


[Pjmzb  Ct. 


the  return  of  the  paper*,  they  were  allowed  to 
proceed,  and  anived  at  Rotterdam  and  dis- 
charged their  cargo.  As  I  understand  the 
evidence  the  cargo  was  kept  nnder  the  super- 
vision of  the  Castoms  until  it  was  certain  that  it 
was  being  used  only  for  the  purpose  of  being  con- 
verted into  oil  in  Holland  and  not  being  export  ed. 
On  the  4th  April  1917  the  vessels  left  Rotter, 
dam  in  ballast  on  the  second  Toy  age,  and 
on  this  occasion  they  took  the  northward  route 
by  the  north  of  Scotland.  They  were  visited 
by  British  cruisers  on  the  11th  and  the  13th 
April  1917,  but  were  allowed  to  proceed,  and 
arrived  at  Rufiiqae  on  the  25th  April  1917. 
There  they  again  loaded  a  cargo  of  groand  note 
and  left  for  Rotterdam  on  the  2nd  May  1917, 
carrying  the  same  papers  as  on  the  former  voyage. 
It  was  cot  dUpnted  that  tbete  papers  were  in 
order  for  a  vessel  leaving  the  port  of  Rofisqne, 
The  vessels  again  took  the  northward  route,  end 
on  the  20th  Msj  1917  were  stopped  by  H.M  S. 
Patia  and  boai  ded  by  an  officer  from  her.  Th*y 
were  stopped  in  lat.  62  4  N.  and  long.  15  10  W., 
whioh  is  just  outside  the  area  declared  by  the 
Germans  to  be  prohibited  and  one  in  which  sny 
▼easel  would  be  liable  to  be  torpedoed  and 
destroyed  by  submarines.  After  examination  of 
their  papers  and  some  communication  between  the 
boarding  party  and  the  cruiser,  and  the  cruiser  and 
the  Admiral,  they  were  ordered  into  Kirkwall.  The 
masters  protested,  because  their  course  to  Kirkwall 
would  take  Item  through  the  prohibited  area  and 
expose  them  to  danger  from  submarines,  but  they 
were  told  that  they  must  go  and  that  a  wireless 
meaaage  had  been  sent  into  Kiikwall  for  an 
eicort.  Tbey  therefore  proceeded,  each  having 
a  British  officer  and  aome  men  on  board,  who  took 
oharge  of  the  ship,  and  on  the  23rd  May  1917  they 
were  attacked  by  a  German  submarine,  which 
torpedoed  both  vessels,  with  the  result  that  the 
Elve  sank  and  the  Bemuse  was  badly  damaged, 
but  succeeded  in  continuing  her  voyage  to  Kirk- 
wall. There  she  was  temporarily  repaired  and 
eventually  reached  Rotterdam.  It  was  stated 
that  the  i  ubmirine  fired  on  the  crew  as  they  were 
getting  into  and  while  in  the  boats,  but  no  lives 
were  lost. 

It  was  for  this  loss  and  damage  that  this  claim 
was  made,  and  the  liability  of  the  Crown  seems 
to  me  to  depend  upon  whether  there  was  reason- 
able ground  for  diverting  the  vessels  and  sending 
tbem  into  Kirkwall. 

It  was  argued  on  behilf  of  the  Crown  that 
there  was  no  liability  unless  the  result  of  the 
order  was  to  expose  the  vesseia  to  greater 
danger  than  tbey  would  have  incurred  if  not 
sent  into  Kirkwall,  and  that  the  danger  from 
submarines  was  just  as  great  on  the  ordinaty 
course  to  Rotterdam  as  on  that  to  Kirkwall. 
I  do  not  think  that  this  argument  is  well 
founded. 

If  the  Crown  had  no  reasonable  grounds  fcr 
taking  possesion  <f  the  vessels  and  diverting 
tbem  from  their  course,  it  is  a  wrongdoer,  and  it 
cannot  excuse  itself  from  returning  the  property 
to  iU  rightful  owners  by  saying  that  it  cannot  do 
so  by  reason  of  the  wronRful  or  even  criminal  aotof 
a  third  person :  (see  Tht  William,  3  Ch.  Rob.  31G ; 
Pratt's  Story,  p.  39).  But  if  it  is  necessary  to 
determine  the  question,  I  have  no  hesitation  in 
that  although  there  was  danger  from  sub- 
i  outside  the  prohibited  area,  it  was  much 


greater  within,  and  that  therefore  by 
the  action  of  the  Crown  the  vessel 
to  greater  danger. 

lc  is  therefore  necessary  to  consider  whether 
there  waa  any  reasonable  cause  for  putting  the 
vessels  in  oharge  of  a  British  officer  and  crew  and 
taking  them  into  Kirkwall.  In  my  opinion  this 
depends  upon  the  question  whether  in  the  circum- 
stances the  absence  of  what  is  called  a  "green 
clearance"  formed  such  a  justification.  Wider 
questions  were  argued  during  the  case,  involving 
the  whole  question  of  the  rights  of  a  belligerent 
to  send  a  vessel  into  port  for  examination,  instead 
of  examiuirg  her  at  sea  as  was  the  practice  in 
former  times.  I  do  not  think  this  case  raises 
that  question,  for  I  am  satisfied  upon  the  evidence 
that  the  officer  who  stopped  the  vessels  was  of 
opinion  that  there  waa  nothing  connected  with 
the  papers  or  the  cargoes  of  the  vessels  which 
required  further  search  to  be  made,  and  that  no  one 
considered  that  there  was  any  reas 
for  detaining  the  vessels  any  longer  or 
them  in  for  examination  except  the 
the  so-called  green  clearance.  I  shall  deal  with 
the  evidence  on  this  point  later. 

A  green  clearance  is  a  card  to  called  from  its 
colour,  employed  during  the  war  to  show  that  the 
vessel  to  whioh  it  is  given  has  been  cleared  either 
from  a  British  port  of  departure  or  a  British  port 
of  call,  and  deiivea  its  importance  in  this  case  from 
the  provisions  of  an  Order  in  Council  of  the  16th 
Feb.  1917,  which  is  in  these  terms ;  it  recites  what 
is  declared  to  be  the  improper  and  unlawful  action 
of  Germany  and  the  necessity  for  further  reprisals 
than  bad  been  taken  before,  and  then  proceeds : 
"  A  vessel  which  ia  encountered  at  sea  on  her  way 
to  or  from  a  port  in  any  neutral  country  affording 
meana  of  acceBa  to  the  enemy  territory  without 
calling  at  a  port  in  British  or  allied  territory 
shall,  until  the  contrary  is  established,  be  deemed 
to  be  carrying  goods  with  an  enemy  destination, 
or  of  enemy  on  gin,  and  shall  be  brought  in  for 
examioatioo,  and,  if  necassary,  for  adjadication 
before  the  Pr:z>  Court."  The  green  clearance 
shows  that  a  ve*«ei  has  either  come  from  or  baa 
called  at  a  British  port,  but  it  is  to  be  observed 
that  a  vetBel  whioh  haa  called  at  an  allied  port 
has  complied  with  the  conditions  of  the  order  jost 
as  much  as  one  which  has  called  at  a  British  port, 
and  yet  such  a  vessel  will  not  have  a  green  clear- 
ance, but  some  clearance  corresponding  to  it, 
according  to  the  law  of  the  allied  nation  to  which 
the  port  belongs. 

The  fasts,  so  far  as  it  is  necessary  to  state  them, 
are  as  follow:  When  the  vessels  were  stopped,  a 
lieutenant,  Royal  Naval  Reserve,  was  sent  from 
the  British  oruiser  and  boarded  the  vessels.  He 
examined  the  papers,  and  it  is  not  disputed  that, 
so  far  as  they  went,  they  were  in  order,  but  there 
was  no  green  clearance.  Among  them  waa  the 
document  previously  mentioned,  called  an  Acquit- 
a  caution,  which  haa  been  translated  as  an 
acknowledgment  subject  to  security.  It  is  not  a 
very  legible  document,  but  no  objection  was  taken 
to  it  on  that  ground,  and  there  waa  no  sugget- 
tion  that  the  officer  did  not  read  it  and  under- 
stand it.  In  effect,  it  was  a  clearance  of  the 
goods  and  a  permit  to  export  them  subject  to  an 
undertaking  by  the  shippers,  guaranteed  by  a 
substantial  firm  of  merchants  as  to  the  destina- 
tion of  the  goods.  It  also  contained  a  statement 
that  an  authority  to  export  the  cargo  of  nuts  had 
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been  obtained  from  the  Governor- General.  By 
the  bills  of  lading  the  goods  were  consigned  to  the 
Netherlands  Oversea  Trust,  and  tfie  papers 
showed  a  shipment  at  and  a  voyage  from  a  French 
Colonial,  and  therefore  an  allied  port,  with  ail  the 
regular  clearances  and  papers  necessary  in  the 
circumstances.  Acting  on  instructions,  the 
lieutenant  asked  if  the  master  had  a  green  clear- 
ance, and  was  told  he  had  not,  and  he  reported 
the  whole  facts  to  the  commander  of  the  cruiser. 

The  commander  of  the  cruiser  thought  the  case 
was  an  exceptional  one,  and  therefore  communi- 
cated with  the  Admiral  to  know  what  he  was 
to  do,  giving  to  the  Admiral  all  the  information 
which  he  himself  had,  and  received  in  answer  an 
order  directing  him  to  send  the  vessels  into  Kirk- 
wall. An  armed  party  was  then  put  on  board, 
and  they  proceeded  on  the  voyage  to  Kirkwall. 
The  evidence  of  the  commander  of  the  cruiser  is, 
in  my  opinion,  so  import  in t  on  the  question  of 
the  reasons  for  Bending  the  vessels  to  Kirkwall 
that  I  propose  to  (rive  it  in  some  detail. 

He  was  asked:  "Did  you  receive  a  report  from 
Lieutenant  RogerB  as  to  what  he  bad  found, 
the  papers  and  SO  on,  on  board  the  Bemitte  ?— 
(A.)  Yes.  (Q.)  He  has  told  us  that  he  had  not 
found  a  green  clearance? — (A.)  Yea,  be  stated 
that.  I  asked  particularly  if  the  ship  had  a  green 
clearance.  (Q.)  What  would  the  effect  of  a  green 
clearance  be?— (A)  With  a  green  clearance  they 
are  allowed  to  nrooeed  on  their  route.  (Q.)  If 
they  had  not  got  a  green  clearance,  did  you  oivert 
them,  or  what  P— (A.)  Instructions  were  asked  for, 
if  there  was  anything  doubtful,  from  the  Admiral, 
otherwise  they  were  allowed  to  proceed.  I  con- 
sidered this  a  doubtful  oase,  and  therefore  I  asked 
instructions  from  the  Admiral  by  wireless.  (Q.) 
And  after  receiving  instructions,  did  you  order 
her  into  Kirkwall?— (A.)  I  ordered  the  ship  inta 
Kirkwall.  (Q.)  You  told  us  you  considered  the 
case  a  doubttul  one.  Will  you  tell  mo,  what  was 
the  difficulty  in  your  mind  with  regard  to  the 
vessel  ?— lA.)  Because  she  had  already  called  at 
au  allied  port,  or  she  was  from  a  French  poit. 
Therefore  1  had  no  instructions  to  let  them  go  on 
French  cert i Goatee  of  any  sort,  or  consular  oertifi- 
oatea,  so  I  asked  for  instructions. 

(Q.  The  President)  That  is  not  quite  an 
answer  to  the  question  that  the  Solioitor- General 
asked  you,  which  waa  :  Why  did  you  consider  it 
was  a  doubtful  case?— (A.)  It  waa  out  of  the 
ordinary.  Most  neutrals  do  not  have  green 
clearances,  and,  therefore,  they  are  always  sent 
in  or  reported  because  they  were  from  neutral 
ports  as  a  rule.  But  thia  vessel  being  from  a 
French  port,  I  was  informed  that  she  had  a 
customs'  guarantee  that  the  cargo  was  correct. 
I  bad  not  got  the  full  details  what  to  let  in  and 
what  not,  and  bo  I  asked  for  instructions  by 
wireless,  (Q.)  Let  us  go  by  steps.  If  she  had 
had  a  green  clearance  would  yon  have  allowed  her 
to  proceed  or  not  ?— (A.)  I  should.  (Q.)  But 
without  the  green  clearance,  what  would  you  do, 
in  ordinary  oases  ? — (A.)  I  have  no  authority— I 
should  have  sent  ber  in.  (Q.)  Owing  to  the 
absence  of  the  green  olearance  ?— (A.)  Yea. 

Then  he  was  asked  by  the  Solicitor- General : 
"This  was,  as  you  have  explained,  a  doubtfal 
case."  (Q.  The  President)  I  misunderstood 
▼our  expression,  I  think,  about  "  doubtful  case." 
You  mean  in  the  oase  of  an  ordinary  neutral 
vessel  without  a  green  clearance  you  would  bare 
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sent  her  in  without  any  doubt  P— ( A.)  Yes.  (Q.) 
But  as  this  vessel  was  not  coming  from  a  neutral 
port,  you  thought  there  waa  a  doubt  about  it  P 
— (A.)  As  far  as  I  can  recollect,  Lieutenant 
Rogers,  the  boarding  officer,  signalled  that  the 
masters  of  the  two  ships  were  particularly  anxiouH 
to  go  on,  and  they  had  no  port  authority  from  a 
French  port  about  guarantees  as  regards  cargo, 
and  so  I  thought  there  was  possibly  some  ground 
for  not  allowing  them  to  go  on,  and  I  therefore 
took  instructions.  (Q.)  I  take  it  that  you  thought 
that  it  was  a  suspicious  case,  but  you  thought  it 
was  a  less  suspicious  caee  than  an  ordinary  neutral 
vessel  without  green  papers?— (A.)  I  do  not  say 
that  1  have  any  opinion  about  it  being  suspicious 
or  not.  I  thought  it  a  little  bit  out  of  the  ordinary 
case. 

Then  in  cross-examination  ha  was  asked  this  : 
"I  want  to  ask  you,  one  queetion,  if  I  may. 
Yon  were  at  this  time  acting  under  the  Reprisals 
Order  of  Feb.  1917,  whiih  made  it  necessary  for 
every  ship  to  call  at  a  British-  nort  ? — (A.)  Yefr. 
(Q)  You  were?— (A.)  Well,  I  do  not  know 
aoout  the  Reprisals  Order.  (Q)  I  meant  the 
Order  in  Council  of  Feb.  1917,  wnich  I  am  sore, 
must  have  been  within  your  knowledge? — (A.)  If 
the  ships  did  not  want  to  be  Bent  in  they  had  to 
call  at  a  British  port  (Q )  That  is  under  this 
Order  of  Feb.  1917  ? — (A.)  Yea  (Q )  And  unless 
you  were  acting  in  the  absence  or  the  presence 
of  the  green  certificate,  you  were  giving  effect 
very  properly  to  that  Order  in  Counoil  ? — (A.) 
Yes.  (Q.)  Aa  to  the  case  of  this  paiticolar  ship, 
you  never  saw  the  documents,  I  suppose  ? — (A.)  I 
did  not.  (Q.)  And  what  happened  was  that  Lien- 
tenant  Rogers  signalled  to  you  the  contents  of 
the  nature  of  the  documents,  and  you  signalled 
on  to  the  Admiral— by  wireless  ?— (A  )  Yes.  (Q ) 
You  communicated,  rather,  I  ought  to  say,  with 
the  Admiral  ? — (A.)  Yes.  (Q.)  And  the  Admiral, 
also  without  seeing  the  document*,  gave  bis 
orders — of  course,  it  must  have  been  so." 

This  evidence,  in  my  opinion,  shows  dearly  that 
the  vessels  were  not  sent  in  for  search  in  the 
ordinary  sense  of  the  word,  and  that  the  officers 
concerned  were  conscious  that  there  was  no 
reason  for  detaining  them  or  sending  them  in 
except  the  absence  of  a  green  clearance.  It  also 
shows,  in  my  opinion,  that  in  sending  them  in  the 
cfiioer  concerned  did  so  in  execution  of  the 
powers  of  the  Order  in  Counoil  of  Feb.  1917,  and 
for  no  other  reason,  and  therefore  I  think  that 
the  issue  in  the  case  ia  narrowed  to  the  question 
whether  there  was  reasonable  ground  for  think- 
ing that  the  provisions  of  the  Order  in  Council 
applied  to  this  case. 

I  have  already  pointed  out  that  a  vessel  might 
strictly  comply  with  the  conditions  of  the  Order 
by  calling  at  an  allied  port  and  still  have  no  green 
clearance,  but  it  seems  to  me  clear  that  the  Order 
has  no  application  to  a  vessel  which  leaves  a 
British  or  allied  port,  and  that  suoh  a  vessel  is 
not  obliged  to  call  at  another  British  or  allied 
port-  in  order  to  escape  the  presumption  raised  by 
the  Order  in  Council  and  the  consequent  sending 
in  for  examination  and  possible  adjudication.  1 
am,  therefore,  of  opinion  that  the  abseoca  of  a 
green  clearance  afforded  no  reasonable  ground  for 
sending  these  vessels  ta  Kirkwall,  and.  as  no 
other  reasonable  ground  was  suggested,  I  think 
there  must  be  a  decree  of  restitution,  with  costs. 
I  do  not  think  that  there  is  any  ambiguity  or 
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difficulty  in  the  terms  of  the  Order  in  Conncil, 
and  I  think  that  it  clearly  did  not  ipply  to  this 
case. 

My  judgment  is  based  entirely  upon  the  con- 
clusion which  I  draw  from  the  evidenee  in  this 
particular  case  that  the  vessels  were  not  sent  in 
for  search  in  the  ordinary  way,  that  the  officers 
were  tatisfied  that  there  was  no  ground  for  so 
Bending  them  in,  and  that  the  sole  cause  for  so 
doing  was  that  they  were  considered  to  ootne 
within  the  provisions  of  an  Order  in  Oounoil 
which  had  no  application  to  the  case.  It  has  no 
relation  to  the  general  question  of  the  right  to 
search  a  vessel  in  port  instead  of  at  sea. 

On  application  being  made  on  behalf  of  the 
Grown,  leave  to  appeal  was  granted. 

Oct.  15, 1919. — Application  was  made  on  behalf 
of  the  claimants  that  the  sums  paid  into  oourt  as 
security  for  costs  in  the  two  actions  should  be 
paid  out  to  the  plaintiffs.  The  Crown  resisted  the 
application  and  applied  for  a  stay  of  execution 
pending  the  appeal. 

The  President. — There  will  be  a  stay  of 
execution  in  this  ease,  but  I  do  not  think  that  the 
Grown  are  entitled  to  ask  that  the  money  paid 
into  court  as  security  for  costs  should  be  retained 
there.  Here  were  two  cases  in  which  foreign 
shipowners  were  plaintiffs  in  olaims  made  against 
the  Grown  and  in  whioh  they  have  succeeded. 
Tho  plaintiffs  had  to  give  security  for  costs  in 
the  ordinary  way.  They  now  ask  that  ths  sums 
paid  in  by  them  as  security  should  be  paid  out 
to  them  as  they  have  made  (rood  their  claim.  On 
the  other  hand,  the  Grown  ask  that  these  snms 
should  be  retained  in  oourt  because  they  have  got 
a  stay  of  execution.  The  effect  of  ordering  that 
this  money  should  remain  in  oourt  would  be  to 
give  the  Grown  a  peculiar  advantage— it  would 
give  the  Grown  security  for  the  costs  of  their  own 
appeal,  or  it  would  Rive  them  security  for  the 
satisfaction  of  the  judgment  on  appeal  if  it  is 
given  in  their  favour.  They  are  not  entitled  to 
either.  I  shall,  therefore,  make  an  order  for  the 
payment  out  to  the  claimants  of  the  moneys  paid 
In  by  them  as  security. 

Solicitors  for  the  plaintiff*,  Inte,  Celt,  Iter,  and 
Roscot. 

8ol  citor  for  the  defendants,  Treasury  Solicitor. 


Jittrtc  tal  Committee  oi  tijc  ^ribg  Council, 

Aug.  J,  6,  ar.d  Dec.  5,  1019. 

(Present:  The    Right    Hons.  Lords  Hai.danf, 
Dunkdin,  Ate  ins  on,  and  Sumner.) 

Canadian  Pacific  Railway  Company  r. 
Steamship  Storstad  and  others,  (a) 

ON  APPEAL  FROM  T;!K  SUPREME  COURT  OF  CANADA. 

Canada — Ship — Collision— Sale  of  vessel  •  liable  for 
damages — Limitation  of  liability — So  appli- 
cation therefor  by  owners^ Distribution  of  in- 
sufficient fund — Priority  betwsen  life  and  property 
claimants— Merchant  Shipping  Act  1894  (57  <t-  58 
Vict.  c.  60)  8$.  503,  subs.  1  ;  504,  509. 

The  appellants  utre  the  owners  of  a  steamship  which 

(<»}  Reported  by  W.  E.  Rhd.  E«q..  B»rri«ttr-at-L*w. 


foundered  with  loss  of  life  at  the  result  of  a  collision 
ivith  a  Norwegian  fteamship.  They  brought  an 
action  in  rem  in  Canada,  where  the  Norwegian 
vessel  was  arretted,  and  the  court  held  \lfie  Norwegian 
vessel  to  be  alone  to  blame,  and  ordered  that  the 
should  be  sold  and  the  proceeds  of  the  sale  deposited 
in  court  for  distribution,  and  the  amount  of  the 
claim*  was  referred  to  the  registry.  The  claimant* 
for  loss  of  lye  then  intervened  and  an  order  ira* 
made  fixing  the  amount  of  the  damage  retelling 
to  each  of  the  parties,,  bit  without  prejudice  to  the 
question  whether  some  claims  were  payable  in 
priority  to  others. 

No  proceedings  were  taken  by  the  owners  of  the 
Norwegian  ship  for  limitation  of  their  liability. 

It  was  held  by  the  Admiralty  judge  and  byamajotili/ 
of  the  Supreme  Court  of  Canada  that  the  clavnant* 
tn  respect  of  loss  of  life  had  absolute  priority 
against  so  much  of  the  fund  in  court  as  is  tal'* 
to  represent  I.  per  ton  of  the  S.'a  registend 
tonnage,  and  were  entitled  to  rank  pari  passu 
with  the  appellants  against  the  remainder  of  the 
fund. 

Held,  allowing  the  appeal,  that  there  was  no  ground 
for  assuming  a  policy  or  intention  on  the  part  oftht 
Legislature  to  establish  a  general  preference  applic- 
able to  all  circumstances  in  favour  of  life  claimants, 


or  to  treat  any  sum  which  may  happen  to  be  in 
court  in  a  collision  action  generally,  as  if  it  had 
been  brought  into  court  in  one  particular  way 
under  the  statute,  and  that  the  fund  must  be  divided 
among  the  different  claimants  pro  rata  in  pro- 
portion to  the  amounts  of  their  respective  proved 
claims. 

Decision  of  the  Supreme  Court  of  Canada  (reported 
56  Can.  S.  C.  Rep.  324)  reversed. 

Appeal  from  a  judgment  of  tho  Supreme  Court  of 
Canada,  dated  tho  11th  March  1918,  in  a  suit 
arising  out  of  the  loss  of  the  passenger  steamship 
Empress  of  Ireland,  on  tho  29th  May  1914. 

The  collision  occurred  in  tho  Gulf  of  St.  Lawrence 
between  tho  steamships  the  Slorstad  axxd  the  Empnu 
of  Ireland,  one  of  tho  regular  passenger  steamers 
belonging  to  tho  Canadian  Pacific  Railway  Company, 
and  tho  latter  ship  was  sunk  with  great  loss  of  life 
The  railway  company,  as  tho  result  of  tho  collision, 
commenced  an  action  in  rem  against  tho  Storftad, 
and  that  ship's  owners  tiled  a  counter-claim  against 
tho  Canadian  Pacific  Company.  Whilo  the  pro- 
ceedings were  pending  tho  railway  company  applied, 
with  tho  consent  of  her  owners,  that  the  StorUad 
should  be  sold  and  tho  proceeds  of  the  sale 
deposited  in  court  The  Admiralty  Court  found 
tho  Storstad  alone  to  blame,  and  ordered  a  reference 
to  tho  icglstrar  and  merchants  to  consider  all 
claimii  that  might  be  mado  for  a  share  of  the 
funds  in  court 

The  railway  company  did  not  contest  the  claims 
themselves,  but  from  tho  first  took  up  the  position 
that  tho  claims  could  only  be  paid  pari  passu  with 
their  own  claim,  which  amounted  to  nearlx  two 
and  a  half  million  dollars,  and  on  that  basis  of 
division  nothing  whatever  would  bo  left  for  the 
claimant  respondents.  This  would  bo  the  result 
of  tho  Canadian  statute  which  provisos  generally 
for  a  limitation  of  the  liability  of  the  owner  of  a 
wrong  doing  ship  to  38.92  dollars  per  ton  gross, 
whether  or  not  the  loss  of  goods  and  damage  to 
property  bo  accompanied  by  injury  to  the 
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or  loss  of  life.  On  tho  other  hand  if  the  imperial 
statute  applied  the  loss  of  property  having  been 
accompanied  by  loss  of  life,  the  respondent*  sub- 
mitted that  the  liability  of  the  owners  extended 
to  157.  per  ton  of  the  ship's  tonnage,  and  that 
hOVCU-  fifteenths  of  the  fund  in  court  must  be 
affected  only  to  claims  in  respect  of  personal 
injuries  and  loss  of  life,  and  that  as  the  total 
amount  was  far  from  representing  15V.  per  ton  of 
the  Slorstad,  which  was  a  vessel  of  6028  tons  gross 
register,  the  claimant  respondent  should  be  entitled 
to  rank  pari  passu  with  the  railway  company 
in  the  remaining  eight-fifteenths  thereof.  That  was 
a  modification  of  tho  original  claim  of  the  re- 
spondents, who  at  first  claimed  that  their  prority 
on  11.  was  absolute,  and  that  as  this  amount 
exceeded  the  entire  fond  they  were  entitled  to  the 
whole  of  it  subject  only  to  the  appellants'  costs. 
This  view  was  adopted  by  the  registrar  and  con- 
firmed by  Maclcnnan,  J.,  acting  as  deputy  local 
judge  in  Admiralty.  He  came  to  the  conclusion 
that  claims  arising  from  loss  of  life  were  absolutely 
privileged  upon  the  fund  in  court,  and  that  the 
deputy  registrar  in  distributing  the  fund  pro  rata 
among  the  claimants  for  loss  of  life,  after  providing 
for  costs  incurred  by  the  different  parties  had  come 
to  a  right  decision. 

The  railway  company  appealed  on  two  grounds 
(1)  that  the  Canadian  statute  Bhould  alone  apply 
and  (2)  that  the  provisions  respecting  tho  limitation 
of  liability  of  the  shipowners  only  applied  in  the 
ease  of  proceedings  for  limitation  having  been 
instituted  by  the  shipowners  themselves,  and  only 
then  if  there  were  formal  findings  of  want  of  fault  or 
priority  on  their  part  in  connection  with  tho  loss. 
Assuming  that  tho  provisions  of  the  imperial  Act 
were  to  be  applied  then  in  tho  result  the  claimants 
were  not  entitled  to  the  absolute  priority  which 
bad  been  declared  in  their  favour  by  the  courts 
below,  but  only  to  a  division  of  the  fund  into  two 
parts  upon  one  of  which  claimants  in  respect  of 
loss  of  property  only  were  entitled  to  share  pro  rata 
with  all  others. 

The  respondents  denied  these  several  propositions, 
and  submitted  that  as  there  was  an  apparent 
conflict  between  imperial  and  colonial  legislation, 
the  imperial  Act  must  prevail. 

The  Attorney-General  for  Canada  was  given 
notico  of  tho  issue  thus  raised  for  the  consideration 
of  the  court  and  the  main  points  at  issue  were 
reduced  to  the  following: — 

(1)  mother  the  legislation  of  the  Dominion  of 
Canada  had  any  right  to  enact  laws  dealing  with 
shipping  in  respect  of  ships  not  registered  in 
Canada. 

(2)  If  it  had  not  then  how  sects.  53  and  54  of 
the  Imperial  Shipping  Act  1894  should  be  worked 
out  and  applied. 

The  Supreme  Court  (Sir  Charles  Fitepatrick,  C.J., 
Davies  and  Anglin,  JJ.,  Idington  and  Duff,  JJ. 
dissenting)  by  a  majority  allowed  in  part  the 
appeal  of  tho  present  appellants  by  directing  that 
the  Aim  in  hand  for  distribution  be  divided  into 
two^mds,  the  first  consisting  of  seven-fifteenths 
and  the  other  of  eight-fifteenths  therof  attributing 
the  first  exclusively  among  claimants  in  respect  of 
life  and  personal  injury,  and  the  second  rateablv 
amongst  all  classes  of  claimants,  including  any  of 
those  claims  in  respect  of  loss  of  lifo  and  j>ersonal 
injury  for  such  part  of  their  claims  as  might  uot 
have  been  satisfied. 

The  railway  company  appealed. 


W.  N.  TilUy,  K.C.  (of  the  Canadian  Bar)  for  the 
appellants. 

Languedoc,  K.C.  (of  tho  Canadian  Bar)  fot  the 
respondents. 

The  considered  opinion  of  their  Lordships  was 
delivered  by 

Lord  Sumner. — This  appeal  arises  out  of  the 
disastrous  collision  between  tho  steamship  Slorstad 
and  the  Empress  of  Ireland,  which  occurred  in  the  St. 
Lawrence  on  the  29th  May  1914.  Tho  Empress  of 
Ireland  foundered,  with  much  loss  of  life  ;  the  Storstad 
proceeded  to  her  destination — Montreal  Thcro  sho 
was  arrested,  and  an  action  in  rem  was  begun  at 
the  suit  of  the  Canadian  Pacific  Railway  Company, 
owners  of  the  Empress  of  Ireland.  Those  who 
were  entitled  to  make  personal  claims  in  respect 
of  loss  of  life  were  in  a  position  of  aomo  embarrass- 
ment, for  the  Maritime  Conventions  Act  does  not 
apply  to  Canada,  and  the  Slorstad  was  the  property 
and  tho  only  property  of  a  single  ship  company — 
the  Aktieselskabet  Maritime— inoorporatoa  and 
domiciled  in  Norway.  Pending  a  decision  as  to 
the  responsibility  for  the  collision  they  held  their 
hands. 

On  the  27th  April  1915  the  Exchequer  Court  of 
Canada,  by  the  judgment  of  Dunlop,  J.  sitting  in 
Admiralty,  held  tho  Storstad  to  have  been  also 
to  blame.  Against  this  decision  there  was  no 
appeal.  The  ship  was  sold  by  order  of  the  court 
for  $175,000  which  sum  was  deposited  in  court, 
and  the  question  of  the  amounts  of  the  claims  was 
referred  to  the  registry,  the  owners  of  the  Slorstad 
taking  no  further  part  in  the  inquiry. 

The  claimants  for  loss  of  life  then  intervened 
in  tho  action,  and  oh  the  22nd  March  1916  an 
order  was  made  in  the  terms  and  under  the  circum- 
stances which  are  thus  set  out  in  the  report  to 
the  court  made  by  the  deputy  district  registrar  in 
Admiralty. 

Whereas  on  the  22nd  day  of  March  1016,  at  one  of 
the  adjournments  of  the  referenco,  a  largo  number 
of  solicitors  on  behalf  of  the  plaintiff  intervenants  and 
claimants,  representing  majority  in  number  and 
amounts  claimed,  agreed  and  consented,  that  tho 
Deputy  District  Registrar  do  forthwith  accept  the 
claims  of  all  the  parties  as  being  duly  recorded  and 
proved,  that  is  to  say,  "It  is  hereby  admitted  that 
the  loss  and  damage  of  each  of  the  said  parties  resulting 
from  the  sinking  of  the  Empress  of  Ireland  amount  to 
the  said  sums  (referring  to  them)  "but  without 
prejudice  to  the  rights  of  any  or  all  the  parties  as  to 
their  pretensions  that  the  claims  of  any  of  them  were 
tiled  too  late,  or  as  to  their  pretensions  that  some 
of  the  claims  are  entitled  to  payment  in  wholo  or  in 
part  by  priority  over  others,  and  without  waiver  of 
any  other  rights,  except  only  as  to  tho  amount  of  the 


any  other  rights,  except  onl} 
said  loss  and  damage  in  each 


The  proved  claims  amounted  in  the  aggregate 
to  13.009.483.94,  of  which  $469,467.51  were  for 
loss  of  life,  and  the  residue  was  for  loss  of  property. 
An  acute  conflict  thus  arose  between  tho  two 
interests,  and  in  the  result  it  has  been  held  by  tho 
Admiralty  Judge  and  by  a  majority  of  tho  Supremo 
Court  of  Canada  (with  a  variation  not  at  the 
moment  material)  that  the  claimants  in  respect  of 
life  lost  have  an  absolute  priority  against  so  much 
of  the  sum  in  court  as  is  taken  to  represent  11. 
]»er  ten  of  the  Stor-<>(<id's  registered  tonnage,  and 
further  rank  pari  paisu  with  the  claim,  of  the 
Canadian  Pacific  Railway  Company  against  the 
remainder  of  the  fund.  The  registered  tonnagt; 
of  the  StorHad  was  b02S  tons  gross. 
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No  proceedings  were  ever  taken  by  the  owner8 
of  the  Storstad  for  limitation  of  their  liability, 
and  the  fund  in  court;  which  was  one  sum  and  one 
fund  and  not  two,  was  simply  the  proceeds  of  the 
sale  with  some  accrued  bank  interest,  and  bad 
no  connection  with  the  gross  registered  tonnage 
of  the  ship  or  the  amount*  of  15L  per  ton  or  81. 
per  ton  or  with  the  law  relating  to  limitation  of 
liability.  Furthermore,  the  order  above  recited 
only  admitted  the  now  respondents  as  claimants 
on  the  fund  in  the  action  in  rem,  and  gave  them 
the  benefit  of  the  finding  that  the  Storstad  was 
alone  to  blame,  and  made  no  admission  whatever 
tm  to  the  character  of  the  fund  in  court  or  as  to 
any  prior  claim  to  it  in  favour  of  tho  life  claimants. 
Their  rights  must  rest  and  were  only  rested  in 
argument  on  tho  effect  of  tho  limitation  of  liability 
sections  in  the  Merchant  Shipping  Act.  Before 
their  lordships  tho  appellants  abandoned  part  of 
tho  contentious  raised  below,  atid  admitted  that 
this  statute  and  these  sections  alone  are  material. 

The  following  i>assages  from  the  judgment  of 
Anglin,  J.  conveniently  givo  the  reasoning  which 
prevailed  with  tho  majority  of  the  judges  of  tho 
•Supreme  Court:  "Sect.  603  is  not  merely  an 
enactment  for  the  shipowner's  benefit  limiting  his 
liability.  It  contains  a  substantive  provision  for 
tho  advantage  of  claimants  in  respect  of  loss  of 
life  and  personal  injuries,  upon  whom  it  confers 
valuable  rights  of  priority.  A  construction,  which 
would  make  the  existence  and  enforceability  of 
these  rights  entirely  dependent  upon  the  ship- 
owner's seeking  and  obtaining  a  judgment  under 
sect  504  declaratory  of  the  limitation  of  his  liability 
and  fixing  tho  amount  thereof,  would  seem  so 
utterly  unreasonable  and  so  contrary  to  what 
Parliament  apparently  intended  should  be  the 
effect  of  the  statute,  that  in  my  opinion  it  should 
not  prevail.  Whether  the  loss  of  life  and  personal 
injury  claims  are  to  have  a  limited  preference 
over  loss  of  property  claims  or  are  to  rank  pari 
passu  with  them  on  tho  entire  fund  available 
was  not  left  to  be  determined  by  tho  action  or  the 
inaction  of  tho  shipowner,  whether  prompted  by 
interest  or  purely  spontaneous.  .  .  .  Were 
the  court  to  distribute  the  money  now  available 
pro  rata  amongst  all  the  claimants,  as  tho  plaintiff 
contends  for,  tho  policy  of  sect  503  of  the  Merchant 
Shipping  Act  would  bo  defeated.  It  would  be 
equally  disregarded  were  tho  entire  proceeds  of 
the  sale  of  the  ship  devoted  to  a  fund  availablo 
exclusively  to  satisfy  demands  in  respect  of  loss 
of  life  and  personal  injury.  The  statute  does  not 
give  them  any  such  priority.  It  provides  for  the 
concurrent  establishment  of  two  distinct  fundB, 
in  which  it  defines  different  rights." 

Their  Lordships  are  unable  to  accept  this  reason- 
ing. Limitation  of  liability  is  the  creation  of 
statute.  It  is  a  provision  in  favour  of  tho  ship- 
owner, and  operates  to  restrict  tho  rights  of  those 
to  whom  he-  is  liable.  Incidentally  the  sections 
furnish  the  rule  by  which  to  detcrmino  the  rights 
of  parties  interested .  in  the  fund  created  by  tho 
operation  of  the  sections  themselves,  but  if  the  blup 
owner,  for  whatsoever  reason,  does  not  bring  the 
sections  into  operation,'  no  one  elm  can  do  so,  and 
they  do  not  in  such  esse  have  effect.  This  is  the 
r«,ult  of  the  enactment  itself,  for  it  cxpretstlv  pro- 
vides fox  procedure  to  limit  the  shipowner  s  liability, 
and  setc  up  no  principle  or  rule  as  to  the  rights  of 
different  t  laat.ee  of  claimants  apart  from  Buch 
limitation.   The  owners  uf  the  Sior-tad    took  no 


proceedings  for  limitation  of  their  liability.  If  she 
had  turned  out  to  be  of  such  value  that  tho  amount 
ultimately  paid  into  court  equalled  the  aggregate 
amount  of  the  proved  claims,  they  would  have  been 
paid  in  full,  no  matter  bow  many  pounds  per  gross 
register  ton  that  amount  represented.  If  tho  ton- 
nage of  the  ship  had  been  so  small  that  the 
amount  in  court  exceeded  15/.  per  ton,  the  whole  of 
it  would,  nevertheless,  have  been-  available  in 
satisfaction  of  tho  proved  claims.  Nothing  would 
have  prevented  tho  claimants  as  a  body  from  enjoy- 
ing their  full  rights,  arising  out  of  the  faulty  naviga- 
tion of  the  Bhip  and  tho  damage  caused  thereby, 
unless  tho  shipowners  had  availed  themselves  of 
the  statute  As  they  had  not  done  so,  nothing 
prevents  a  particular  class  of  these  claimants — ■ 
in  this  case  tho  appellants — from  enjoying  tho  full 
benefit  of  their  legal  rights.  It  is  an  accident,  and 
an  unfortunate  one,  that  there  is  not  money  enough 
for  all,  but  this  accident  gives  the  respondents  no 
more  and  the  appellants  no  less  right  than  if  the 
fact  had  been  otherwise.  If,  instead  of  being  made 
intervenanta  in  the  Canadian  proceedings  by  consent 
sent,  tho  respondents  had  found  it  worth  their 
whilo  to  suo  the  shipowners  in  Norway  in  personam. 
they  would  have  been  entitled,  if  successful,  to  a 
judgment  for  tho  full  amount  of  their  claim,  not- 
withstanding the  fact  that  the  result  of  tho  pro- 
ceedings in  rem  in  Canada  had  withdrawn  a  part  of 
their  opponents'  assets  beyond  the  reach  of  execu- 
tion on  their  judgment. 

Since  the  sections  do  not  apply,  no  more  need 
be  said  now  upon  their  construction  and  operation. 
Their  Lordships  will  only  add,  that  they  are  unable 
to  find  any  ground  for  assuming  a  pobcy  or  intention 
on  the  part  of  the  Legislat  ure  to  establish  a  general 
preference  applicable  to  all  circumstances  in  favour 
of  life  claimants,  or  to  treat  any  sum,  which  may 
happen  to  be  in  court  in  a  collision  action  generally, 
as  if  it  had  been  brought  into  court  in  one  particular 
way  under  the  statute. 

The  appellants  contended  further  that  tho 
Limitation  of  Liability  sections  had  no  application 
because  it  had  not  been  shown  that  the  loss  of  the 
Kmpres*  of  Ireland  happened  without  the  actual 
fault  or  privity  of  the  owners  of  tho  Storstad, 
Their  Lordships  refrain  from  discussing  this  point 
because  it  appears  to  them  to  be  devoid  of  any 
substance.  It  was  neither  proved  nor  suggested 
that  the  Storstad  was  in  any  respect  ill  found/  She 
belonged  to  an  incorporated  company  and  not  to 
natural  persons,  and  it  was  proved  at  the  trial 
that  the  whole  cause  of  the  collision  was  tho  ba'l 
navigation  of  the  officer  of  the  watch.  In  such 
circumstances  what  room  can  there  bo  for  dis- 
cussion of  the  actual  fault  or  privity  of  the  AktieseJs- 
kabet  Maritime  ? 

In  the  result  the  appeal  succeeds,  and  with  cost*  ; 
nor  is  there  any  ground  for  allowing  the  appellants' 
costs  to  be  taken  out  of  the  fund  in  court  as  suggested 
by  the  respondents.  Tho  judgments  of  the  Court 
of  Exchequer  and  of  tho  Supreme  (Vnirt  must  Ikj 
set  aside,  and  the  case  must  be  remitted  in  order 
that  judgments  may  bo  entered,  directing  a 
division  of  the  fund  in  court  among  the  different 
claimant 3,  appellants  and  respondents,  pro  rnta, 
in  proportion  to  the  amounts  of  their  respective 
proved  claims.  Their  Lordships  will  humbly  adv  \&b 
His  Majeely  accordingly. 

Solicitors  for  the  appellant*.  Blake  and  Rrddr.n. 

i^olicitoru  for  tho  respondents,  Laurence  Jones 
and  C  o. 
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Oct.  21  and  Dec  8,  1010. 

(Present :  Tho  Right  Hons.  Lords  Sumner  and 
Parmoor,  the  Lord  Justice-Clerk,  and  Sir 
Arthur  Ckannbll.) 

This  £.  14.  (a) 

Ari'KAL  FROM  THE  HIGH  COURT  OP  JUSTICE  (ENGLAND) 
ADMIRALTY  DIVISION  (IN  PRIZE). 

Prize  Court — Appeal — Prize  bounty — "Armed  ship" 
—  Troopship  —  Naval  Prize  Act  1864  (27  «fr  28 
Vict,  c  15),  s.  42— •Order  in  Council  the  2nd  March 
1015. 

By  Ute  combined  effect. of  sect.  42  of  the  Naval 
Prize  Act  1864,  and  the  Order  in  Council  dated 
Ute,  2nd  March  1015  a  prize  bounty  is  payable 
among  such  of  the  officers  and  men  of  His  Majesty's 
icarships  as  are  actually  present  at  the  taking  or 
dest  roying  of  any  "  armed  sliip "  of  the  enemy, 
calculated  at  the  rate  of  HI.  for  each  person  on  board 
the  enemy  ship  at  the  beginning  of  the  engagement. 

A  submarine  belonging  to  the  British  Nary  sank  an 
enemy  troopship  whidt  had  on  board  Turkish 
troops  with  their  rifles  and  ammunition,  and  urilli 
six  field  guns  on  iter  deck,  whicli  could  have  been 
used  effectively  against  the  submarine.  The  vessel 
herself  was  part  of  the  Ottoman  naval  force,  being 
a  fleet  auxiliary  manned  by  naval  ratings  and 
commanded  by  officers  of  the  Turkish  Navy,  and 
she  carried  as  part  of  her  regular  equipment  a  few 
light  guns  with  which  she  could  defend  herself.  At 
the  time  in  question  she  had  on  board  a  crew  of 
200  officers  and  men,  and  6000  Turkish  troops. 

Held,  that,  although  the  main  character  of  the  Turkisft 
ship  destroyed  «w»  that  of  a  transjtort,  mvcrlhc 
t**s  her  ttalus  urw  something  mure  than  a  merchant 
ship  used  to  curry  troops  as  she  Mtw  in  fact  armed, 
and  as  sect.  42  of  the  Naval  Prize  Act  1864  did  not 
confer  or  withhold  the  grant  of  prize  bounty  according 
as  the  armament  was  the  main  or  an  incidental 
cJtaracleristic  of  the  vessel,  the  appellants  were 
entitled  to  prize  bounty. 

Decision  of  Lord  Slerndule,  J',  reversed. 

Appeal  by  the  commander,  officers  and  crow  of  His 
Majesty' «  submarine  K.  14  who  sought  pursuant  to 
sect.  42  of  tho  Naval  Prize  Act  1864  and  the  Order 
in  Council  of  the  2nd  March  1015  to  establish  their 
claim  to  a  grant  of  51.  per  head  of  the  6000  Turkish 
troops,  ana  of  the  200  ship's  complement  who  were 
on  board  the  Gul  Djemal  when  they  destroyed 
her  with  a  torpedo  in  the  Sea  of  Marmora  on 
the  night  of  the  10th  May  1015. 

Tho  application  was  tirst  heard  by  tho  late  Pre- 
sident (Sir  Samuel  Evans),  who  held  that  the  expres- 
sion "  armed  ship  "  in  sect.  42  of  the  Act  of  1864 
meant  a  fighting  unit  of  the  enemy  fleet,  and  that  on 
the  facts  before  him  it  had  not  been  proved  that 
tho  Gul  Djemal  was  such  a  ship.  Ho  therefore, 
dismissed  tho  application,  but  oxprcsaly  gave  the 
claimants  liberty  to  apply  again  should  they  mean- 
whilo  get  further  evidence  of  tho  status  of  tho  (Jul 
Djemal. 

TA)  procoedincs  before  Evans,  P.  are  reported 
116  L.  T.  Rep.  102 ;  (1017)  P.  46. 

The  claimants  obtained  fur) her  evidence,  the 
witness  being  an  officer  who  at  the  time  was  a 
prisoner  at  Constantinople. 

Loid  Sterndalo  to  whom  tho  second  application 
was  mado  on  the  251  h  Nov,  1018  found  himself 
unable  to  hold  that  the  H>d  Dj'maf,  utt8  »n  *nm»d 

{•j>  •  KrmrUd  by  W.  E.  Rtuv.  r^rJ6l<r-*t 


ship,  as  he  agreed  with  Evans,  P.  that  tho  fact 
that  there  were  on  board  a  few  light  guns  would 
not  constitute  heir  an  armed  ship  any  more 
than  a  merchant  vessel  armed  for  self-defence. 
Accordingly  he  dismissed  tho  application. 
The  claimants  appealed. 

Sir  Brie  Richards,  K.C.  and  Q.  P.  Langlon  for  tho 
appellants. 

Sir  Gordon  Hewart  (A.-G.)  and  J.  G.  Pease  for 
the  Crown. 

The  considered  judgment  of  tho  board  was  de- 
livered by 

Lord  Sumner.— In  this  appeal  tho  commander, 
officers  and  crew  of  His  Majesty's  Submarine  £.14 
seek,  pursuant  to  27  &  28  Vict  c.  25,  s.  42,  and  tho 
Order  in  Council  dated  tho  2nd  March  1015,  to 
establish  their  right  to  a  grant  of  51.  per  head  of  tho 
(»(XM  Turkish  troops,  and  of  tho  200  ship's  comple- 
ment, who  were  on  board  of  tho  Gul  Djemal 
when  they  destroyed  her  with  a  torpedo  in  tho  Sea 
of  Marmora,  near  Kalolimno  Island,  on  the  10th 
May  1015.  The  troops  had  their  rifles  and  ammuni- 
tion, and  with  them  were  six  Kntpp  75-nini.  field  guns 
also  with  ammunition,  and  so  disposed  on  tho  ship's 
deck  astern  that  at  suitablo  ranges  they  could  havo 
been  used  against  tho  B.  14  with  effect.  The 
ship  herself  was  part  of  the  Ottoman  naval  force,  a 
fleet  auxiliary  manned  by  naval  ratings  and  com- 
manded by  officers  of  the  Navy  of  the  Sublimo  Porte, 
and  sho  carried  a  few  light  quickfiring  guns  as  part 
of  her  regular  equipment,  with  which  she  could  defend 
herself,  if  necessary.  At  the  time  in  question  sho 
was  acting  as  a  troop  transport,  and  this  would 
appear  tonavo  boon  her  rr^ular  employment.  Sho 
was  ou  her  way  to  tho  Dardanelles,  and  it  was 
known  to  the  Turkish  Government  that  British 
submarines  had  passed  up  the  Straits  for  tho  pur- 
pose, among  others,  of  interfering  with  that  traffic. 

By  sect.  42  of  the  Naval  Prizo  Act  1864, 
tho  right  in  question  would  attach  if  the  Ouj  Djemal 
was,  in  tho  words  of  tho  section,  an  "  armed  ship  of 
any  of  His  Majesty's  enemies."  This  is  entirely  a 
matter  of  construction  of  tho  section  in  its  applica- 
tion to  tho  facts  of  this  case,  and  no  other  question 
was  raised  in  tho  appeal.  Littlo  assistance,  if  any, 
s  to  be  derived  from  prior  decisions  or  earlier 
legislation.  No  decision  before  the  war  turned  on 
or  touched  this  section,  and  in  the  cases  decided 
during  the  war  the  present  contention  had  not  been 
raised.  The  older  Acts  go  back  for  many  genera- 
tions. At  one  time  tho  number  of  guns,  and  not  of 
men,  carried  by  tho  ship  destroyed,  was  the  measure 
of  the  grant,  and  until  the  Crimean  War  the  expres- 
sion *'  armed  ship "  was  not  used.  No  settled 
practico  was  shown  to  have  existed  in  tho  grant  of 
"head  money,"  as  it  was  called,  that  could  bo 
regarded  as  affecting  the  ordinary  meaning  of  tho 
words  of  the  section,  and  no  reasons  of  policy  were 
suggested,  which  would  point  to  an  intention  to  use 
thoHc  words  in  one  sense  rather  than  in  another. 

It  is  plain  on  the  facts  that  the  Ouj  Djetnut 
u'ai  a  Hiiip.  and  a  large  one;  that  mic  was  a 
ship  of  His  Majesty's  enemies,  a  unit  in  the  Turkish 
Fleet  ;  and  that 'she  was  armed.  If  then  the^c 
single  and  undisputed  facts  are  put  together,  she 
was  in  fact  "  an  armed  ship  of  His  Majesty's  enemies." 
Why  was  she  not,  t>o  within  scot.  42  1  It  is  true  that 
eho,  who  uK-d  to  transport  troop*.  It  is  true  also 
th-il  s«>t  uo  chance  to  u;.o  her  arms  «»r  at  lea^t 
uoue  that  Turkish  tioopj  or  teamen  were  mindfed 
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to  take ;  euch  is  tho  nature  of  an  injury  by  a  well- 
placed  torpedo.  It  is  true  that  she  did  not  go  forth 
to  battle,  nor  was  she  in  any  case  fit  to  lie  in  the  line 
but  tho  section  says  nothing  about  this.  It  may  be 
that  her  regular  servico  consisted  in  carrying  troops 
and  stores,  and  that  her  combatant  capacity  was 
not  high,  but  it  can  hardly  be  doubted  that,  if  a 
Huitable  opportunity  had  occurred,  it  would  have 
l>oen  her  duty  to  fight  and  even  to  attack  a  hostile 
submarine. 

The  contention  presented  on  behalf  of  the  Crown 
was,  that  her  main  character  was  that  of  a  transport, 
and  that  the  fact  that  she  was  armed  was 
only  an  incident.  Tho  section,  however,  does  not 
distinguish  between  the  purposes  for  which  the 
armed  ship  is  armed,  nor  does  it  confer  or  withhold 
the  grant  according  aa  the  armament  carried  is  the 
main  or  an  incidi  n.al  characteristic  of  the  enemy 
•Sovereign's  ship.  The  contention  prevailed  with  the 
late  President,  who  gave  effect  to  it  in  the  following 
words:  "An  armed  ship,  within  the  meaning  of 
the  section  to  be  construed,  is  a  fighting  unit  of 
the  fleet,  a  ship  commissioned  and  armed  for  tho 
purpose  of  offensive  action  in  a  naval  engagement" 
Evidently  this  proposition  is  open  to  several  objec- 
tions. It  makes  the  rights  of  His  Majesty's  forces 
depend  on  the  purpose  with  which  his  enemies  may 
have  dispatched  their  vessel,  on  what  either  way 
is  a  warlike  service. 

It  employs  a  term — "offensive  action" — 
which  in  practice  is  of  indefinite  meaning,  and  in 
any  case  involves  an  inquiry  into  the  state  of  mind 
of  the  hostile  commander.  Sir  Samuel  EvanB 
elucidated  his  meaning  thus  in  another  passage : 
"  In  my  opinion,  if  it  were  proved  that  she  carriod 
a  few  light  guns,  that  would  not  constitute  her  an 
nrmod  ship  any  more  than  a  merchant  vessel  armed 
for  self-defence ;  nor  would  tho  fact  that  she  carried 
troops  armed  with  rifles  and  somo  field  guns  and 
other  ammunition  intended  to  bo  used  after  the 
landing  of  the  troops." 

Their  Lordships  are  unable  to  accept  those  pro- 
positions. Of  the  case  of  a  merchant  ship  they  say 
nothing,  for  this  is  a  question  on  the  meaning 
of  the  words  "  ship  of  the  enemy,"  and  the  appel- 
lants did  not  contend,  nor  needed  they  to  do  so,  that 
any  ship  but  one  in  State  service  would  be  covered 
by  those  words.  There  is  again  no  evidence  that 
the  rifles  and  field-pieces  were  not  intended  to  be 
used  at  sea  under  any  circumstances,  little  aa  any 
occasion  for  their  use  was  to  be  looked  for,  and  it 
must  be  recollected  that  defence  is  not  confined  to 
taking  to  one's  heels  or  even  to  returning  a  blow,  but, 
in  the  jargon  of  strategy,  may  consist  in  an  offensive- 
defensive,  or  in  plain  words  in  hitting  first*  No 
criteria  would  more  embarrass  the  application  of  tho 
enactment  than  these,  and  to  introduce  the  tost 
of  the  ship's  commission  is  to  introduce  something 
which  involves  a  re-writing  of  the  section.  Their 
Lordships  aro  of  opinion  that  tho  words  of  tho 
section  arc  plain,  and  that  tho  facts  fit  them,  and 
accordingly  tho  appellants  aro  entitled  to  succeed  ; 
that  the  decree  appealed  against  should  be  set  aside 
and  that  this  appeal  should  be  allowed  with 
costs,  and  that  the  case  should  be  remitted 
to  the  Prizo  Court  to  make  such  formal  decree 
in  favour  of  tho  appellants  as  may  be  required. 
Their  Lordships  will  humbly  advise  His  Majesty 
accordingly. 

Solicitors  for  the  appellant*.  D^'crrll  and  li-xhc. 
Solicitor  for  the  Crown,  Treasury' {Solicitor. 
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COURT  OF^ APPEAL. 

Friday,  Nov.  7.  1019. 
(Before  Bankes,  Scrctton,  and  Atkin,  LJJ.) 
Whittle  r.  Mountain,  (a) 

APPEAL  FROM  THE  KIXo's  BE*CH  DIVISION. 

Marine  insurance  —  Time  policy — Houseboat  <* 
anchor  in  creek— "  Liberty  to  shift "— Docking 
clause— Towage  to  dock  for  repair— Peril  of  the 
sea — Abandonment  of  adventure — Liability  of 
underwriter. 

The  plaintiff  insured  his  houseboat,  the  D.,  by  a  time 
policy  "  whilit  anchored  in  a  creek  off  Ae&y, 
however  employed,  with  liberty  to  shift."  The 
policy  contained  a  clause  :  "  Including  all  risk  of 
docking,  undocking,  changing  docks  and  going  on 
gridiron  or  graving  docks  as  may  be  remind 
during  the  currency  of  this  policy."  During  the 
currency  of  the  policy  the  plaintiff  wished  to  hart 
the  D.  cleaned,  and  she  was  taken  from  the 
river  Hamble  vp  Soylhamplon  Water  to  a  pani 
on  the  Itchen  (a  distance  of  about  seven  miles), 
which  was  the  nearest  and  most  convenient  yard. 
The  D.  was  lashed  alongside  a  tug  and  thus  toned, 
but  sank  outside  the  yard.  It  was  found  that 
certain  seams  were  defective,  and  had  opened  and 
let  in  the  water  raised  by  the  bow  wave  from  the  tug 
and  tow.  The  plaintiff  was  unaware  of  the 
defect.  When  he  had  the  D.  removed  from  the 
Hamble  the  plaintiff  did  not  intend  to  tend  her 
back  during  the  currency  of  the  policy. 

Held,  that  (1)  the  loss  was  due  to  a  peril  of  the  sea; 
(2)  the  plaintiff  teas  protected  by  the  docking 
clause  ;  (3)  the  plaintiff  had  not  at  the  time,  of 
the  loss  abandoned  the  insured  adventure.  Per 
Bankes,  L.J.  :  The  words  "  liberty  to  shift "  did 
not  authorise  the  plaintiff  to  take  the  vessel  from 
the  Hamble  to  the  yard. 

Appeal  by  the  defendant  from  the  judgment  of 
Bailhache,  J.  without  a  jury. 

The  plaintiff  sued  to  recover  for  a  loss  under  » 
policy  of  marine  insurance,  underwritten  by  the 
defendant,  on  the  plaintiff's  houseboat,  Dorothy, 
The  policy,  which  was  a  Lloyd's  policy,  dat«l 
the  l()th  Aug.  1918,  was  for  a  period  of  su 
calendar  months,  commencing  the  14th  July  1918 
and  ending  the  13th  Jan.  1919,  "whilst  anchored 
in  a  creek  off  Nctley,  however  employed,  with 
liberty  to  shift."  The  policy  covered  the  usual 
perils,  and  it  contained  the  following  clauses: 
"  Including  all  risk  of  docking,  undocking,  changing 
dock",  and  going  on  gridiron  or  graving  docks,  as 
may  be  required  during  the  currency  of  the  policy- 
In  the  event  of  any  deviation  or  change  of  voyage, 
it  is  hereby  agreed  to  hold  tho  assured  covered  »t 
a  premium  to  be  arranged."  Tho  policy  was  a 
renewal  of  a  similar  policy  for  six  month*,  when 
the  Dorothy  was  let  in  Jan.  1918  to  the  Admiralty 
to  house  workmen  employed  by  some  contractors 
who  were  raising  a  wreck  off  Calshot.  She  was 
then  anchored  in  the  river  Hamble.  In  June  101$ 
the  plaintiff  gave  notice  to  terminate  the  hiring, 
which  was  terminated  early  in  .Septorabcr.   
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When  the  contractors'  workmen  left  tho  Dorothy 
in  Sept.  1918,  eho  was  in  such  a  condition  that 
tho  plaintiff  decided  to  have  her  taken  to  Camper 
and  Nicholson's  yard  on  the  Itchen,  above 
Southampton  Docks,  placed  on  the  gridiron  there, 
cleaned,  painted,  and  re-decorated  for  himself  and 
family  to  reside  in,  and  her  hull  examined.  He 
also  intended,  when  these  operations  were  com- 
pleted, to  lay  her  up  in  the  Itchen  for  the  winter. 
The  yard  was  the  nearest  and  most  convenient 
yard  with  a  gridiron.  The  plaintiff  accordingly 
arranged  that  she  should  be  towed  from  She 
Hamble  to  the  yard  by  a  small  tug  called  the  Test, 
and  he  arranged  to  have  three  men  on  board  tho 
Test  to  assist  in  the  towage  operations.  The 
•machinery  of  the  Test  broke  down  and  she  was 
not  available  for  the  towage,  and  the  deputy 
dockmaster  sent  a  larger  and  more  powerful  tug, 
called  the  Dorrington,  to  tow  the  Dorothy  to  the 
yard.  She  went  to  the  Hamble  on  the  21st  Sept., 
but  the  maater  found  no  one  in  charge  of  the 
Dorothy,  the  men  sent  to  the  Test  being  prevented 
from  going  down  by  the  breakdown  of  the  machinery. 
He  put  two  men  and  a  boy  on  board  the  Dorothy, 
and  lashed  her  alongside  the  Dorrington  in  the 
ordinary  way,  with  fenders  to  keep  her  off  the 
Dorrington,  and  made  fast  ahead  and  astern.  In 
this  way  she  was  towed  at  a  speed  of  about  five 
or  six  knots  from  the  Hamble  up  Southampton 
Water  to  the  yard,  a  distance  of  about  seven  miles. 
On  arrival  outside  the  yard  it  was  found  that 
about  four  feet  of  water  had  entered  the  Dorothy 
during  the  course  of  tho  towage,  and  she  made 
further  water  until  she  sank.  The  Dorothy  was 
subsequently  raised  and  repaired,  and  tho  action 
was  brought  on  the  policy  to  recover  the  amount 
of  the  expenses  so  incurred.  It  was  admitted  that 
both  the  Hamble  and  the  yard  were  within  the 
port  of  Southampton. 

Bailhache,  J.,  found  that  the  water  got  into  the 
Dorothy  during  the  course  of  the  towage  through 
an  opening  in  some  of  tho  topside  seams  above  the 
ordinary  water-line,  the  bow  wave  from  the  Dorring- 
ton, combined  with  the  bow  wave  from  the  Dorothy, 
raising  the  level  of  the  water  and  causing  the  water 
to  reach  the  leak'y  and  defective  seams  and  to 
enter  the  Dorothy,  and  thereby  causing  her  ulti- 
mately to  sink.  He  held  that  the  moving  of  the 
Itorothy  from  her  anchorage  in  the  river  Hamble 
(which,  it  was  agreed,  came  within  the  words  "  a 
creek  off  Netley ")  to  Camper  and  Nicholson's 
yard  came  within  the  clause  giving  liberty  to  shift, 
and  that  the  loss  was  due  to  a  peril  of  tho  sea ; 
and  he  gave  judgment  for  the  plaintiff. 

The  defendant  appealed. 

R.  A.  Wright,  K.C.  and  E.  A.  Digby  {Simey  with 
them)  for  the  defendant. — The  policy  was  not  in 
force  at  this  time  of  the  loss,  nor  did  it  in  any  case 
cover  the  loss.  The  adventure  was  terminated. 
The  risk  was  for  six  months  while  anchored  in  a 
creek  off  Netley  with  liberty  to  shift.  The  vessel 
left  the  creek  and  there  was  no  intention  to  return 
there.  The  words  "  liberty  to  shift "  do  not  help 
the  plaintiff.  They  mean  "  liberty  to  shift "  for 
the  purposes  of  the  adventure,  which  was  at  anchor 
in  the  creek  for  six  months.-  Tho  shifting  was  not 
for  the  purposes  of  the  adventure.  Further,  the 
plaintiff  is  not  protected  by  the  docking  clause,  which 
means  the  docking  of  a  vessel  anchored  in  the 
Hamble ;  nor  was  the  docking  incidental  to  the  risk 
covered,  particularly  in  view  of  the  fact  that  there 
was  no  intention  of  returning  to  the  Hamble.  Lastly, 
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the  loss  was  not  caused  by  a  peril  of  the  sea.  The 
bow  wave  from  the  tug  which  raised  the  water  to  the 
level  of  the  defective  seams  of  the  tow  was  an 
inevitable  incident  of  the  towage,  and  there  was 
nothing  fortuitous  or  unexpected  causing  the  loss. 
They  referred  to 

The  Xantho,  6  Asp.  Mar.  Law  Cas.  8,  207; 
55  L.  T.  Rep.  203  ;  12  App.  Cas.  G03  ; 
c  BaUantyne  Vt  Maekinnon,  8  Asp.  Mar.  Law  Cms. 
173;  75  L.  T.  Rep.  95  ;  (1890)  2  Q.  B.  455  ; 
Sassoon  and  Co.  v.  Western  Assurance  Company, 
12  Asp.  Mar.  Law  Cas.  20fi;  10«  L.  T.  Rep. 
929;  (1912)  A.  C.  501; 
Jhtdgron  v.  Pembroke,  2  Asp.  Mar.  J  .aw  Cm.  32:1, 
3  Asp.  Mar.  Law  Cos.  101,  393  ;  31  L.  T.  Rep. 
31 ;  L  Rep.  9  Q.  B.  581  ;  30  L.  T.  Rep.  382  ; 
2  App.  Cas.  284  ; 
Marine  /*Mira*ee  Act,  1900  (0  Edw.  7,  c.  41), 
k  45 ;  and  ached.  1,  Rules  for  Construction  of 
Policy,  r.  7  ; 
Pearsonv.  Commercial  Union  Assurance  Company, 
2  Asp.  Mar.  Law  Cas.  100,  3  Asp.  Mar.  Law  Ca*. 
275  ;  35  L.  T.  Rep.  445 ;  1  App.  Caa.  498. 

Leek,  K.C.  and  L.  C.  Thomas  for  the  plaintiff.— 
The  adventure  was  never  abandoned.  At  the  most 
there  was  only  an  intention  to  deviate.  Assuming 
there  was  no  intention  to  return  to  the  Hamble, 
the  loss  took  place  before  that  intention  was  given 
effect  to.  In  any  case  the  plaintiff  is  protected  both 
by  the  words  "  liberty  to  shift "  and  the  docking 
clause.  The  yard  where  the  vessel  was  docked  was 
the  most  convenient  and  suitable  yard  to  take  the 
vessel  to  from  the  Hamble.  The  loss  was  therefore 
oovered  by  the  policy.  [They  were  not  called  upon 
as  regards  the  question  of  perils  of  the  sea.] 

Digby  replied. 

Bankes,  L.J.— The  policy  was  on  a  houseboat 
called  the  Dorothy,  and  in  the  policy  as  well  as  in  the 
policy  which  preceded  the  one  in  question*  she  was 
described  as  "anchored  in  a  creek  off  Netley." 
By  agreement  the  vessel  was  allowed  to  lie  at 
anchor  in  the  river  Hamble,  and  therefore  the 
description  of  the  vessel  in  the  policy  must  be 
taken  as  "anchored  in  the  liver  Hamble." 
She  had  been  let  for  occupation  by  some 
workmen  who  were  engaged  in  raising  a  wreck  off 
Calshot  Castle,  and  on  the  determination  of  the 
letting  it  was  necessary  to  have  her  examined  and 
cleaned  and  decorated  for  the  plaintiff  and  his 
family  to  reside  in  her.  For  that  purpose  she  had 
to  bo  towed  to  Camper  and  Nicholson's  yard  on 
the  Itchen,  where  there  was  a  gridiron,  a  distance  of 
about  seven  miles  from  her  anchorage.  The  plain- 
tiff arranged  for  a  small  tug  of  low  power  to  bo  sent 
with  some  of  his  men  to  assist,  but  the  machinery  of 
this  tug  broke  down,  and  a  high-powered  tug  was 
sent  without  the  plaintiff's  men.  The  Dorothy  was 
lashed  alongside  the  tug  and  towed  in  that  way. 
On  the  voyage  sea- water  found  its  way  into  the 
Dorothy  and  in  consequence  she  foundered  near  the 
yard,  and  expenses  were  incurred  in  raising  and 
repairing  her.  The  action  was  brought  to  recover 
those  expenses.  Tho  learned  judge  found  that  tho 
seams  of  the  Dorothy  above  tho  water  lino  were  open, 
and  that  the  breast  wave  made  jointly  by  the  tug 
and  tho  Dorothy  raised  the  water  to  tho  level  of  the 
defective  seams,  and  she  in  consequence  sank. 

It  was  said  that  there  was  no  peril  of  the  sea. 
Bailhache,  J.  found  that  there  was,  and  I  agree  with 
him.  I  think  that  tho  unusual  height  of  the  breast 
wave  caused  by  the  large  tug  and  the  Dorothy  may 
properly  be  called  a  fortuitous  accident  or  casualty 
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of  the  sea,  and  if  it  caused  or  contributed  to  the  loss 
it  is  immaterial  that  the  vessel  was  unsea worthy. 

The  next  matter  raises  a  more  difficult  question. 
The  policy  was  on  the  Dorothy  "  whilst  anchored 
in  "  the  Hamble  "  with  liberty  to  shift,"  ond  it 
contained  a  docking  clause :  "  including  all  risk 
of  docking,  undocking,  changing  docks  and  going  on 
gridiron  or  graving  docks  aa  may  be  required  during 
the  currency  of  this  policy."  Two  points  are  raised 
in  this  regard.  It  is  said  first  that  the  taking  of  the 
Dorothy  from  the  Hamble  to  the  yard  on  the  Itchcn 
was  not  covered  by  the  shifting  clause ;  and,  secondly, 
that  taking  her  there,  considering  the  distance 
and  that  she  would  have  to  leave  the  Ham  bio  and  l>c 
towed  up  Southampton  Water,  could  not  be  covered 
by  the  liberty  to  dock. 

One  must  sec  what  are  the  limits  placed  upon  the 
adventure  by  the  language  of  the  policy.  First, 
as  regards  the  shifting  clause.    There  is  a 'limitation 
of  time  from  the  14th  July  1918  to  the  ttth  Jan. 
1919,  and  of  space  indicated  by  the  words  "  whilst 
anchored  in  a  creek  off  Xetley" — or,  to  use  the 
ugrced  equivalent,  "  whilst  anchored  in  the  river 
Hamble  "—with  liberty  to  shift.    How  is  that  area 
of  space  extended  by  the  "  liberty  to  shift "  ? 
Those  words,  being  used  of  a  vessel  at  anchor, 
mean,  in  my  opinion,  liberty  to  shift  from  one 
anchorage  to  another  within  the   limits  of  the 
river  Hamble.    Upon  this  point  I  agreo  with  the 
contention  of  the  defendant,  and  cannot  agreo 
with  the  judgment  of  Bailhache,  J.    But  then  comes 
the  liberty  of  docking  and  going  on  the  gridiron. 
According  to  the  evidence  there  was  a  gridiron  at 
this  yard,  and  it  was  not  suggests  that  there 
was  a  dock  or  a  gridiron  in  the  Hamble.    If  there- 
therefore  the  defendant's  contention  on  this  point 
is  right,  the  result  is  that  no  meaning  can,  on  the 
facts  of  this  case,  be  given  to  the  liberty  to  dock 
clause,  because,  if  the  area  of  the  adventure  is  never 
to  exceed  the  limits  of  the  Hamble,  there  is  no  dock 
in  the  Hamble,  and  none,  at  any  rate  none  with  a 
gridiron,  nearer  than  Camper  and  Nicholson's  yard. 
One  must  therefore  either  ignore  the  docking  clause, 
or  soy  that  it  was  within  the  intention  of  the  parties 
that  the  vessel  might  be  taken  to  this  the  only 
available  gridiron,  and  that  the  parties  intended 
that  the  insured  adventure  should  cover  the  vessel 
proceeding  to  this  particular  gridiron.    For  those 
reasons  1  think  that  the  appeal  should  be  dismissed. 

Scrctton,  L.J.— 1  arrive  at  the  same  result  as 
the  President  of  the  court,  but  as  1  am  not  quite 
sure  that  I  do  60  by  the  same  road  as  the  learned 
judge  below,  and  as" it  is  a  case  out  of  the  ordinary 
1  will  express  my  judgment  in  my  own  way. 

Commander  YVhittle  had  a  houseboat,  called  the 
Dorothy,  and  apparently  at  the  beginning  of  the 
year  1918,  he  either  let  her  to.  or  she  was  com- 
mandeered by  the  Admiralty  for  the  purpose  of 
housing  some  workmen  who  were  engaged  in  salving 
a  wreck  somewhere  near  Calshot  Castle,  at  the 
mouth  of  Southampton  Water,  and  Commander 
Whittle  took  out  a  policy  to  cover  the  Dorothy 
against  certain  risks.  What  those  risks  are  is 
not  exactly  clear.  The  underwritci-s  were  told 
before  the  "policy  was  issued  that  the  Dorothy  was 
going  to  lie  in  a  named  creek  oft  Xetley,  on  the 
other  side  of  Southampton  Water  from  Xetley. 
They  were  apparently  told  before  the  second  policy 
was  issued  that  she  was  not  lying  in  that  creek, 
but  in  a  creek  up  the  Hamble" river,  on  the  same 
hide,  nearly  opposite  Calshot  Castle,  and  in  each 
jiolky  they  used  the  words  •'  Whilst  anchored  in 
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a  creek  off  Xetley,"  regardless  of  the  fact  that  she 
was  not  anchored  off  Netley,  but  was  anchored 
somewhere  else.  One  would  be  tempted  to  think 
that  the  wording  of  the  policy  might  apply  to  her 
while  moored  for  the  purpose  of  carrying  on 
salvage  work  near  Calshot,  but  the  policy  says 
"  however  employed,"  so  you  cannot  limit  it  to 
that 

The  policy  contains  the  phrase,  "  with  liberty 
to  shift."  The  learned  judge  has  taken  the  view- 
that  "however  employed  with  liberty  to  shift" 
would  enable  the  vessel  to  shift  up  Southampton 
Water  to  another  ordinary  mooring  place  for 
houseboats  or  yachts  in  the  waters  of  the  Itchcn. 
At  present  I  do  not  think  I  can  put  so  wide  a  mean- 
ing on  the  words  "  liberty  to  shift."  It  is  not 
necessary  in  my  view  to  determine  it,  but  at  present 
I  should  require  to  give  it  more  consideration 
before  I  agreed  with  the  learned  judge  in  the  view- 
he  has  taken.  These  general  cjauses  are  usually 
interpreted  and  limited  with  regard  to  the  adven- 
ture contemplated  by  the  policy,  and  I  find  some 
difficulty  in  getting  out  of  this  policy  that  it  is  a 
time  policy  on  the  Dorothy  wherever  moored  in 
Southampton  Water.  It  is  not  necessary  to 
express  a  final  opinion  on  the  point,  except  to  say 
that  I  do  not  at  present  agree  with  the  learned 
judge's  view  about  it. 

But  there  is  another  clause  in  the  policy  which 
applies  to  a  houseboat,  that  is,  the  docking  clause, 
and  that  has  to  be  given  effect  to  again  with  re- 
ference to  the  principle  of  the  adventure  contem- 
plated by  the  parties,  and  the  general  words  that 
are  not  to  have  the  meaning  given  to  them  if  they 
go  outside  the  adventure  contemplated.  That 
clause  is  in  these  words,  including  all  risk  of 
docking,  undocking,  changing  docks,  and  going  on 
gridiron  or  graving,  as  may  be  required  during  the 
currency  of  the  policy.  What  was  happening 
when  the  loss  in  question  occurred  was  that  the 
Dorothy  was  being  towed  up  from  the  Hamble 
river  to  a  gridiron  at  works  on  the  Itchen,  just 
above  Southampton  Docks,  and  was  going,  accord- 
ing to  the  evidence,  to  be  put  on  the  gridiron  for  the 
purpose  of  cleaning  her  bottom,  and  seeing  to  the 
condition  of  her  underworks  after  she  had  been 
lying  for  some  years  in  the  Hamble  river,  or  at  the 
mouth  of  Southampton  Water.  It  is  very  likely, 
and  I  will  assume  that,  when  she  had  done  her 
docking  and  had  gone  on  the  gridiron,  she  would 
very  likely  not  go  back  to  the  Hamble  river,  but 
lay  up  in  the  upper  waters  of  the  Itchcn.  It  haa 
been  argued  before  us  by  the  two  counsel  for  the 
appellant  that  once  the  owner  of  the  Dorothy  had 
made  up  his  mind  that  she  was  not  coming  back 
to  the  Hamble  river,  the  journey  to  the  dock,  even 
for  the  purpose  of  repairing  the  damage  incurred 
whilo  she  was  lying  in  the  Hamble  cannot  be  covered, 
because  the  moment  she  left  the  place  never  to 
return,  the  policy  was  at  an  end,  although  what 
she  was  doing  was  going  to  repair  damage  done 
during  the  insured  adventure.  That  is  putting 
too  narrow  a  construction  upon  it,  and  giving 
no  effect  to  the  docking  clause,  supposing  the 
assured  makes  use  of  the  docking  clause  at  the 
end  of  the  adventure  within  tho  terms  and  period 
of  the  policy  to  put  right  damage  which  has  been 
done  during  the  insured  adventure.  The  learned 
judge  having  covered  tho  ship  under  the  shifting 
clause  was  inclined  to  think  he  could  not  cover  her 
under  the  docking  clause.  I  know  the  difficulties 
about  covering  her  under  the  shifting  clause,  but  I 
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am  quite  clear  that  she  can  be  covered  under  the 
docking  clause.  She  -was  going  to  be  put  on  the 
gridiron  during  the  currency  of  the  policy  because 
it  was  required  from  what  had  happened  to  her 
while  she  was  lying  anchored  in  a  creek  off  Netley 
within  the  meaning  of  the  policy.  Therefore,  on 
the  question  of  whether  the  risk  attached  during 
her  towage  I  come  to  the  same  conclusion  as  the 
learned  judge,  though  on  rather  different  grounds 
fmm  those  on  which  he  arrived  at  his  conclusion. 

The  second  point  taken  is  this ;  it  is  said  that 
the  Dorothy  was  unseaworthy,  and  that  it  was  only 
the  unseaworthiness  that  caused  the  loss.  The 
licy  is  a  time  policy.   Therefore,  under  the  well- 
own  doctrine  now  embodied  in  the  Marine 
Insurance  Act,  "  there  is  no  implied  warranty  that 
the  ship  shall  be  seaworthy  at  any  stage  of  the 
adventure,  but  where  with  the  privity  of  the 
assured  the  ship  is  sent  to  sea  in  an  unseaworthy 
state,  the  insurer  is  not  liable  for  any  loss  attribu- 
table to  unseaworthiness."    It  is  admitted  that 
there  was  no  privity  of  the  assured  in  sending  this 
vessel  on  her  towage  in  an  unseaworthy  state, 
because  the  assured  did  not  know  of  it;  therefore, 
that  clause  does  not  apply,  but  it  is  said  that  the 
loss  happened  through  unseaworthiness,  and  un- 
seaworthiness only,  so  that  it  does  not  amount  to 
a  peril  of  the  sea,  and  the  definition  of  perils  of  the 
sea  in  the  Marine  Insurance  Act  is  referred  to. 
"  The  term  4  perils  of  the  seas '  refers  only  to 
fortuitous  accidents  or  casualties  of  the  seas.  It 
does  not  include  the  ordinary  action  of  the  winds 
and  waves."    When  the  loss  happens  at  sea  of  a 
ship  which  is  not  the  subject  of  a  warranty  of 
seaworthiness  one  is  very  often  in  a  difficult  position, 
and  an  explanation  has  been  given  of  the  result  by 
Blackburn,  J.  in  Dudgeon  v.   Pembroke  (sup.), 
which  is  the  explanation  generally  referred  to 
when  this  matter  is  dealt  with.   There  the  ship 
was  unseaworthy  when  she  went  to  sea;  the 
assured  did  not  know  of  it ;  she  went  ashore  while 
she  was  making  for  Hull  in  distress,  and  the  cause 
of  her  going  ashore  was  partly  because  she  was 
full  of  water  and  became  unmanageable.    "  The 
cause  of  that  cause,  viz.,  her  being  in  distress  and 
full  of  water,  was.  that  when  she  laboured  in  the 
rolling  sea  she  made  water ;  and  the  cause  of  her 
making  water  was,  that  when  she  left  London  she 
was  not  in  so  strong  and  staunch  a  state  as  she 
ought  to  have  been ;  and  this  last  is  said  to  be  the 
proximate  cause  of  the  loss,  though  since  she  left 
London  she  had  crossed  the  North  Sea  twice.  We 
think  it  would  have  been  a  misdirection  to  tell  the 
jury  that  this  was  not  a  loss  by  perils  of  the  seas, 
even  if  so  connected  with  the  state  of  unseaworthi- 
ness as  that  it  would  prevent  anyone  who  knowingly 
sent  her  out  in  that  state  from  recovering  indemnity 
for  this  loss."    The  learned  judge  assumed  that 
what  happened  in  the  present  case  was  that  the 
ship  as  she  lay  at  anchor  was  seaworthy.  Her 
under  works,  the  part  ordinarily  under  water  was 
quite  taut,  staunch  and  strong,  but  he  has  found 
that  she  was  towed  up  by  a  more  powerful  tug  than 
had  been  expected,  being  moored  alongside  of  the 
tug ;  that  an  unusual  breast  wave  was  made  by 
that  towage,  and  that  affected  a  part  of  the  ship 
not  usually  affected  by  water  where  the  scams 
had  opened  partly  from  towage  by  a  too  powerful 
vessel,  and  the  water  made  its  way  through  these 
seams,  and  he  has  found  that  that  is  a  state  of  things 
coming  within  the  law,  as  explained  by  Blackburn, 
J.    It  is  his  finding  of  fact.    There  was  evidence 
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on  which  the  learned  judge  could  come  to  that 
finding,  and  I  do  not  feel  disposed  to  dissent  from 
his  finding,  though  he  might  have  made  a  rinding 
which  would  have  brought  the  case  within  the 
propositions  of  law  stated  by  the  defendant's 
counsel  For  these-  reasons  1  agree  with  the 
judgment  of  the  President,  that  the  appeal  should 
be  dismissed. 

Atkin,  L  J. — I  agree.   I  so  entirely  agree  with  the 
judgment  that  has  just  been  delivered  that  I  do  not 
propose  to  add  anything  further  upon  these  points, 
except  that  I  should  like  to  say  one  word  on  the 
question  upon  which  I  think  we  all  differ  from  the 
learned  judge  below,  namely,  on  the  question  of 
whether  this  journey  to  the  gridiron  in  question 
was  within  the  docking  clause,  and  upon  that  I 
think  one  derives  considerable  help  from  the  case 
of  Pearson  v.  Commercial  U nion  Assurance  Company 
{sup.).    There  was  a  timo  policy  against  lire  effected 
on  a  steamship.    The  policy  described  it  as  then 
"  lying  in  the  Victoria  Docks,"  but  gave  it "  liberty 
to  go  into  dry  dock,  and  light  the  boiler  fires  once  or 
twice  during  the  currency  of  this  policy."  Then 
in  order  to  go  into  dry  dock  the  ship,  which  was  a 
paddle  steamship,  had  to  have  the  lower  half  of  the 
paddle  removed,  and  she  then  proceeded  under  tow 
to  a  yard  which  was  two  miles  away  up  the  river, 
and  then  proceeded  to  be  repaired,  and  then,  instead 
of  coming  back,  she  moored  out  in  the  river  for  the 
purpose  of  replacing  her  paddle.    Now  it  was  held 
by  all  the  judges  that  the  visit  to  the  dry  dock  was 
within  the  terms  of  the  policy,  but  that  the  mooring 
in  the  river  for  about  ten  days  for  the  purpose  of 
replacing  the  paddle  was  not  within  the  policy,  and 
what  is  said  there  by  Lord  Cairns  is  this :  "  The 
ship  is  therefore  covered  by  the  policy  during  the 
three  months  so  long  as  it  is  lying  in  the  Victoria 
Docks,  and  so  long  as  it  is  in  dry  dock,  or  at  all 
events  in  a  dry  dock  in  the  port  of  London."  «  And 
later  on  "  your  Lordships  find  that  the  dock  called 
Lungley's  Dry  Dock  was  the  only  dock  in  tho 
Thames  which  would  take  in  the  Indian  Empire, 
and  that  even  into  this  dock  the  ship  could  not  be 
received  without  taking  off  the  lower  half  of  the 
paddle  wheels."    Lord  Penzance  said :  "In  con- 
struing the  meaning  and  extent  of  this  liberty,  I 
think  great  latitude  should  be  allowed  to  state  at 
length  in  writing  all  that  the  vessel  might  bo  in- 
tended to  be  allowed  to  do  in  going  to  the  dry  dock, 
in  lying  there  while  repaired,  and  then  returning, 
the  length  of  time  to  be  occupied   .    .    .  could 
not  be  comprised  in  any  but  a  very  lengthy  docu- 
ment.   The  convenience  of  mercantile  transaction 
makes  this  impossible  in  many  cases,  and  in  this 
mercantile  contract  of  insurance  especially  it  is 
always  the  custom  to  express  the  mutual  bargain 
in  Bhort  and  conventional  terms.    In  construing 
such  terms  it  is  always  to  be  borne  in  mind  that  tho 
object  of  insurance  is  indemnity  from  the  risks 
attending  some  commercial  adventure  or  operation 
which  the  owner  of  the  subject  of  insurance  is 
engaged  upon,  and  it  is  well  understood  by  both 
parties  that  the  desire  and  object  of  the  assured  is 
that  the  policy  should  extend  to  all  such  risks,  of 
the  character  insured  against,  as  may  arise  by  the 
adventure  or  operation  being  carried  out  in  the 
usual  and  ordinary  manner.    The  assured,  there- 
fore, is  not  intended  to  be  bound  to  make  his  mode 
of  carrying  out  the  adventure  conform  to  the 
words  of  the  policy,  rigidly  construed,  and  con- 
fined to  what  i»  absolutely  necessary ;   but  the 

Digit  :i  z  Joogle 


538 


MARITIME  LAW  CASKS. 


Ot] 


[Prizb  Ct. 


general  words  of  the  policy  are  intended  to  be  con- 
strued bo  as  to  conform  to  the  usual  and  ordinary 
method  of  pursuing  such  adventure. "  It  is  obvious 
that  in  construing  a  liberty  clause  such  as  this  you 
are  to  give  a  reasonable  interpretation  to  the  liberty, 
and  to  my  mind  it  certainly  extends  to  a  dry  dock 
or  a  gridiron  which  upon  the  evidence  was  the  most 
convenient  place,  if  not  the  only  place,  to  which  this 
could  go.    The  evidence  was  that  there  was 


go. 

no  place  nearer,  or  more  suitable,  and  so  far  as  I 
know  there  is  no  contradiction  of  that  fact,  and  you 
have  the  vessel  going  to  a  dry  dock  within  the  port 
and  proceeding  to  it  as  being  the  most  convenient 
place,  and  without  incurring  any  increased  marine 
risk,  because  it  proceeds  there  in  smooth  water. 
It  appears  to  me,  therefore,  that  it  is  impossible  to 
narrow  that  liberty  so  as  to  exclude  this  dock. 
Whether  or  not  it  would  enable  the  vessel  to  pro- 
ceed to  some  dock  which  is  outside  the  limits  of  the 

r»rt  in  which  it  was  then  lying  is  a  different  matter, 
think,  therefore,  that  it  was  within  the  docking 
liberty. 

On  all  the  other  points  ^entirely  agree  with  what 
has  been  said  by    Scrutton,  L.J.,  and  for  these 
the  a 


Solicitors  for  the  plaintiff,  Constant  and  Con- 


Solicitors  for  the  defendant,  William  A.  Crump 
and  Son. 


<§&j|Ttme  Court  oi  gjirtruaka* 

♦ — 

HIGH  COURT  OF  JUSTICE. 


PROBATE,  DIVORCE,  AND  ADMIRALTY 
DIVISION. 
PRIZE  COXJHT. 
July  18*™!  21, 1919. 
(Before  Lord  Stern-dale,  President.) 
The  Anichah  and  other  Vessels,  (a) 

Prize  Court — Properly  of  enemy— Maritime  prize— 
Lighters  and  craft  seized  afloat — LigKtere  and  craft 
seized  uhen  beached — Lighters  and  craft  seized  on 
to  avoid  capture — Military  and 
opera'ione—"  Hot  pursuit  "—Nature  of 
operations— Right  to  damages  for  wrongful  seizure 
—Jurisdiction  of  Cuurt— Naval  Prize  Act  1864 
(27  £  28  Vict,  c  25),  *v34— Fourth  Hague  Con- 
vention 1907,  art.  53—EUienth  Hague  Contention 
1907,  art.  3. 

A  number  of  enemy  owned  tugs,  lighters,  and  other 
craft,  as  well  as  a  quantity  of  material,  were  seized 
by  the  British  forces  during  the  course  of  the  cam 
piign  in  South-  West  Africa  in  1914  and  1915. 
Some  of  the  seizures  took  place  in  two  ports  which 
were  occupied  by  the  British  forces,  a  part  of  the 
crojt  being  afloat  and  a  part  being  beached,  some 
below  and  some  above  high  water  mark.  Upm  the 
approach  of  the  British  forces  part  of  the  croft  wis 
moved  inland,  and  was  eventually  seized  some  six 
months  later  at  the  places,  which  were  respectively 
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148  and  310  milet  distant  from  the  coast.  The 
Crown  claimed  condemnation  of  the  whole. 
Held,  that  all  the  captures  made  in  the  ports, 
either  afloat  or  beached  above  or  below  high,  water 
mark,  were  good  and  lawful  prize,  but  that 
upon  the  evidence,  the  captures  made  inland  were 
not  made  in  "  hot  pursuit,"  and  the  claimants 
were  entitled  to  have  the  craft  so  seized  released, 
but  that  no  damages  could  be  awarded  for  wrongful 
seizure,  such  matters  being  subject  to  settlement  by 
diplomatic  action  after  the  peace. 

This  was  an  action  in  which  the  Crown  asked  for 
the  condemnation  of  a  certain  number  of  tags, 
lighters,  and  othsr  craft  and  material  belonging 
to  the  enemy. 

During  the  campaign  in  German  South- West 
Africa  in  1914  and  1915  the  enemy  territory  was 
invaded  and  the  ports  of  Swakopmond  and 
Lnderitzboobt  were  occupied  These  ports  are 
respectively  north  end  south  of  Wa)  fitch  Bay. 
Piior  to  tfce  war  the  Wcermann  line,  which  was  a 
German  steamship  company,  did  considerable 
trade  with  South  Africa  generally,  and  at  the 

Krts  named  the  company  had  a  number  of  tugs, 
;btere,  and  other  craft— of  vsrious  siaea — 
which  were  osed  for  the  purpose  of  loading  and 
discharging  the  Osrmsn  lineis  and  of  taking 
passengers  and  goods  to  and  from  the  lima 
There  was  also  at  these  ports  a  quantity  of  other 
property,  sooh  as  bnoys  and  rope  fenders,  also 
enemy  property,  some  belonging  to  the  Woer- 
mann  Line  and  some  belonging  to  other  persons. 
When  the  ports  of  Swakopmnnd  and  Luderitz- 
bnoht  weie  occupied,  some  of  the  craft  wera 
e  float,  some  were  beached  below  high- water 
mark,  whilst  others  were  beached  above  higb- 
water  mark.  The  whole  of  these  were  seized. 
Bat  a  number  of  the  craft  upon  the  approach  of 
the  British  forces,  were  taken  inland  by  the- 


G  arm  ant  in  order  to  avoid  cap  tare.  They'  we* 
found  some  six  months  later  at  two  plaoea — 
Omaruru  and  Otavi — which  were  respectively  148 
and  310  miles  distant  from  the  coast, 
seized  by  the  military  forces. 

imed 


The  Crown  now  claimed  condemnation  of  the 
whole  as  prize,  whilst  the  Woermann  line  asked 
for  the  release  of  that  part  of  the  craft  and 
material  which  was  their  property  on  the  ground 
that  it  waa  not  liable  to  condemnation  by  inter- 
national law. 

By  sect.  34  of  the  Nival  Prlzs  Art  1864  (27  A  28 
Vict.  c.  25),  it  is  provided ; 

Wbsrs  in  an  expedition  of  any  of  Her  Majesty  'a  oaval 
or  naval  and  military  force*  against  a  fortress  or  posses* 
aion  on  land,  (roods  belonging  to  the  Siata  of  the  enemy 
or  to  a  public  trading  company  of  the  enemy  exercising 
powers  of  government  are  taken  in  the  fortress  or 
pcaaeaaion,  or  a  ship  is  takea  io  waters  defended  by  or 
belonging  to  tbe  fortreaa  or  possession,  s  Prise  Conrt 
>ball  have  jurisdiction  as  to  the  goods  or  ahip  so  taken, 
snd  any  goode  taken  on  board  the  ahip,  as  in  the  esse 
of  prise. 

By  art.  53  of  the  fourth  Hague  Convention 

1907,  it  is  provided : 

AU  appliances,  whether  on  land,  at  sea,  or  in  the  air, 
sdaptid  for  tbe  tranamiaaion  of  news  or  for  the  transport 
of  persons  or  gooda  apart  from  oasea  governed  by  mari- 
time law,  depots  of  arms,  and,  generally,  all  kinds  of 
war  materia],  may  be  seixed,  even  though  belonging  to 
private  peraonv,  but  they  moat  be  restored,  and  in- 
demnities for  them  regulated  at  tbe  peace. 
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In  addition  to  the  cases  above  noticed,  the 
following  were  referred  to  in  the  cour*e  of  tbe 
arguments : 

Story's  Principles  and  Practice  of  Prize  Courts 

Pratt's  edit,  p.  29  , 
Bothery's  Prise  Droits,  p.  126. 


Paizi  Or.] 


By  art  3  of  tbe  eleventh  Hague  Convention 
1907,  it  is  provided : 

Vessels  employed  exclusively  in  const  fisheries,  or 
small  bosta  employed  in  local  trade,  are  exempt  from 
capture,  together  with  their  appliances,  riggtog,  and 
cargo.  This  exemption  oeasea  aa  soon  as  they  take  aDy 
part  whatever  in  hostilities. 

Wylit  for  the  Procurator-Genera'.— Tbe  oraft 
and  material  aeized  in  tbe  two  ports  of  Swakop- 
mund and  Lnderitzbooht  were  lawful  prizs  as 
seizures  of  enemy  property  in  port,  and  the  craft 
and  material  captured  at  Otnaruru  and  Otavi, 
being  in  the  first  instance  enemy  property  subject 
to  capture  as  maritime  prize,  were  also  Jawfnl 
prize  as  having  been  taken  inland  in  order  to 
avoid  a  pursuing  belligerent.  An  enemy  was  not 
entitled  to  claim  protection  for  property  which 
was  privt&faeU  liable  to  be  seized  as  maritime 
prize  by  carrying  it  inland  so  as  to  avoid  capture, 
any  more  than  be  was  entitled  to  deprive  a  belli- 
gerent of  his  rights  by  transferring  his  property, 
e»en  for  valuable  consideration  to  a  neutral  :  (see 
TKe  B  awe  an,  14  Asp.  Mar.  Law  Oas.  265 ;  118 
L.  T.  Bep.  319 ;  (1918)  P.  58).  In  tbe  case  of 
Ths  Etoumaniom  (13  Asp.  Mar.  Law  Oas.  8  ;  114 
L.  T.  Bep.  3  ;  (1916)  1  AO.  124),  Lord  Parker's 
judgment  was  entirely  in  favour  of  the  contention 
of  thja  Grown  in  a  matter  of  this  kind.  Lord 
Parker  bad  stated  that  where  property  liable  to 
capture  as  maritime  prizs  was  taken  ashore  so  as 
to  avoid  seizure,  a  belligerent  had  a  perfect  right 
to  follow  snd  take  the  same  if  he  oould.  Although 
six  months  elapsed  between  tbe  time  of  landing 
and  the  capture  in  tbe  interior,  tbe  case  was 
one  which,  under  all  the  circumstances  of  time 
and  locality,  should  be  considered  as  one  of  "  hot 
pursuit,"  and  sncb  as  to  give  the  Prize  Court 
jurisdiction  :  (see  Lindo  v.  Rodnty,  2  Douglas, 
6I2o.). 

8luart  Bevan,  K.C.  and  Darby  for  tbe  claimants. 
—Whatever  right  of  seizure  and  condemnation 
existed  as  to  the  craft  and  material  s float,  this 
right  did  not  extend  to  tbe  craft  and  material 
above  high  water  mark,  and  more  particularly  to 
that  part  of  it  which  was  seized  inland.  This 
was  not  the  subject  of  maritime  prize.  But  as  tc 
the  craft  seized  whilst  afloat  at  Swakopmund  and 
Luderitzhacbt,  that  was  of  a  (mill  and  in* 
significant  character,  and  consisted  of  tugs, 
lighters,  dec  ,  employed  in  local  trade.  That 
should  make  it  secure  from  condemnation. 
Again,  as  to  the  craft  which  had  been  beached, 
this  should  not  be  condemned.  Two  of  the  craft 
were  actually  beached  for  repair  prior  to  tbe  out- 
break of  war.  In  no  case  oould  they  be  considered 
as  "  war  material,"  and  therefore  tbey  were  pro- 
tected as  private  property  under  the  fourth  Hague 
Convention.  Further,  upon  the  evidence  some  of 
tbe  seizures  were  made  in  the  course  of  naval 
operations.  Therefore,  the  Naval  PH/.9  Aot  1864 
did  not  apply.  Whatever  then  might  be  the 
decision  of  the  court  as  to  the  craft  captured  in 
the  ports,  tbe  right  of  ospture  did  not  extend  to 
tbe  craft  taken  at  Omarurn  and  Otavi,  whiob  were 
situated  so  far  inland.  Moreover,  the  laose  of 
six  months  Bhowtd  that  tbey  were  nut  taken  in 
"  hot  pursuit"  The  craft  and  material  captured 
at  these  places  should  be  released,  and  damages 
should  be  awarded  to  tbe  claimants  for  wrongful 
seizure. 

Wylu  in  reply. 


Tbe  Psksidint  (Lord  Sterndale).— This  is  a 
curious  case,  and  one  of  a  nature  which  has 
not  come  before  me  hitherto.  It  is  a  caw  in 
which  tbe  Crown  aiks  for  condemnation  of  some 
tugs,  lighters,  rafts,  and  other  property,  includ- 
ing buoys  and  rope  fenders,  belonging  to  the 
Woermann  Line,  and  some  craft  supposed  to  be 
the  property  of  tbe  German  Government,  and 
other  craft  supposed  to  be  the  property  of  other 
persons.  Most  of  the  craft  teems  to  have  been 
aeized  at  Swakopmund,  and  tbe  goods  at 
Omaruru,  about  148  miles  from  tbe  coast,  while 
others  were  taken  at  Otavi,  about  310  miles  from 
tbe  coast. 

Toe  first  question  which  arises  is  as  to  the  tugs 
and  other  oraft  whiob  were  at  or  about  those  ports 
at  the  time  that  tbe  Union  of  Sooth  Africa  force* 
took  possession.  Possession  was  taken  dnring 
the  hostilities  between  the  German  Soutb-Wtst 
African  forces  and  the  Union  of  South  Africa 
forcer.  Tbe  incidents  wbioh  preceded  tbe  taking 
possession  of  these  goods  have  been  very  scantily 
detailed,  bat  I  gather  that  one,  at  any  rate,  of 
these  ports  had  teea  bombard  el  by  a  British 
ornue  and  I  take  it  that  a  portion  ot  tbe  British 
forces  were  conveyed  to  that  port.  I  think  that 
Ludeii'zbucbt  was  occopiel  in  Sept.  1914  and 
Swakopmund  in  Jan.  1915,  and  at  that  time  there 
v.  ere  found  some  of  the  tegs  and  some  of  the 
craft  b  float  in  these  waters.  Some  of  the  craft 
were  beached  above  and  some  below  hign  water. 
In  some  cases  they  had  been  beaohed  for  the 
purpose  cf  repairs,  and  in  some  cases  in  oonse- 
qoenoe  of  the  aoproacb  of  tbe  Onion  forces,  to 
avoid  seizure.  When  the  Union  forces  approached 
I  am  satisfied  that  they  took  possession  of  all  the 
oraft,  both  above  and  below  high-water  mark. 

Tbe  first  point  to  be  decided  in  this  case  is 
whether  these  oraft  are  tbe  subject  of  maritime 
prizi.  Subjfot  to  the  question  of  the  Hague 
Convention,  with  which  I  shall  deal  later,  I  have 
no  doubt  whatever  that  they  are  the  subject  of 
maritime  pri/.i.  Where  oraft  which  has  been 
used  has  been  aeized,  it  does  not  matter  whether 
or  not  they  are  at  the  time  of  seizure  on  the  seas, 
and  it  does  not  seem  to  matter  whether  they  are 
seized  by  officers  of  the  navy  or  by  somebody  who 
is  noting  for  His  Majesty's  Government.  These 
craft  were  intended  for  use  on  the  high  seas,  and 
it  does  not  matter  whether  they  were  beached  or 
on  tbe  high  seas.  The  case  is  very  similar  to 
that  of  goods  which  are  liable  to  seizure  and  con- 
demnation, and  which  have  been  put  into  ware- 
houses in  tbe  port  of  the  destination,  or,  to  give 
a  more  oonorete  example,  of  oil  whiob  has  been 
pumped  into  tanks  at  the  port,  as  in  the  case  of 
Jf  as  Roumanian  (ubi  sap.). 

These  vessels  were  not  exclusively  employed  in 
coast  fishing,  nor  were  they  exclusively  employed 
in  coast  trade.  Tbey  were  used  for  the  purpose 
of  facilitating  tbe  operations  of  the  vessels  which 
ran  in  connection  with  tbe  \Yoermsnn  Line. 
Ttey  were  used  for  tbe  purpose  of  loading  and 
unloading  vessels  of  the  Woermann  Line,  and  fcr 
taking  passengers  to  and  from  their  ships.  It 
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Eeems  to  me  that  these  were  not  small  Teasels 
exclusively  employed  in  local  trade,  bat  were  craft 
employed  in  a* slating  the  trade  of  the  biff  sbipe 
of  the  Woermann  Line,  which  did  a  large 
business  with  South  Airioa  prior  to  the  war. 
To  my  mind,  therefore,  these  craft  which  were 
taken  afloat  or  were  beached,  either  above  or 
below  high,  water  mark  at  either  of  these  places, 
are  good  and  lawful  prize,  and  should  be  con- 
demned as  suoh. 

But  now  there  oomea  a  question  of  a  different 
and  difficult  character,  and. one  as  to  whioh  I  have 
very  great  donbt.  It  arises  in  these  circumstances 
When  the  Union  troops  were  approaching, 
whether  they  approached  by  land  or  sea,  a  number 
of  these  lighters  were  put  on  rail  and  sent  up  to 
the  interior  of  the  country.  They  were  sent,  some 
about  100  miles  and  some  about  300  miles,  and 
some  possibly  to  other  plaoeB  a  greater  distance 
away.  The  bulk  of  them  were  sent  to  a  place  called 
Otavi,  about  310  miles  away,  and  a  place  called 
Omaruru,  148  miles  away.  Those  at  .Otavi  were 
taken  up  some  considerable  time  before  the 
occupation  of  that  plaoe  by  the  Union  troops  ;  so 
also  were  those  which  were  taken  up  to  Omaruru. 
They  were  taken  to  Omaruru  in  Aug.  and 
Sept,  1914,  and  to  Otari  in  March  and  April 
1915.  Now  between  the  time  of  Sept.  1914  when 
Luderitzbucht  was  occupied,  and  Jan.  1915, 
wben  Swakopmund  wae  occupied,  1  have  a  blank, 
and  I  am  told  nothing  at  all  aa  to  what  the 
Crown  was  doing  or  what  the  operations 
were  until  Omaruru  was  captured  on  the 
20th  Jone  1915,  and  Otari  on  the  let  July 
1915.  AU  I  know  is  what  I  am  told  by  Sir  O. 
Murray  in  hie  affidavit,  namely,  that  Hie 
Majesty's  military  forcer,  operating  under  the 
Government  of  the  Union  of  South  Africa  in 
German  South-West  Africa,  occupied  Luderitz- 
bucbt  on  the  19th  Sept.  1914,  and  Swakopmund 
on  the  14th  Jan.  1915,  both  these  places  being  on 
the  coast  of  that  Protectorate,  and  that  in  the 
course  of  their  operations  in  the  Protectorate, 
the  South  African  forces  occupied  the  northern 
section  of  the  railway  lines  from  Swakopmund 
to  Otavi,  and  found  and  seised  at  Omarnro,  148 
miles  inland,  six  lighters,  and  at  Otavi,  310 
miles  inland,  a  launoh,  some  lighter 
fenders,  and  other  articles. 

That  suggests  to  me  that  the  foroee  were 
approaching  the  railway  lines  from  the  land  and 
not  from  the  sea.  They  must  have  come  from 
the  sea  originally,  but  tnat  has  suggested  to  me 
a  land  operation,  and  it  may  be  that  it  was  not 
until  June  and  July  that  they  occupied  the 
northern  part  and  so  took  possession  of  the 
whole.  I  do  not  know  whether  this  is  correct  as 
the  evidence  before  me  ia  very  vague;  but  I 
think  that  I  am  correct  in  my  surmise.  The 
position  then  stands  in  this  way.  There  wea 
an  occupation  of  the  ooast  in  Sept.  1914  and 
Jan.  1915,  at  the  two  placea  respectively.  No 
doubt  operations  of  some  kind  were  going  on  in 
the  meantime.  What  they  were  1  do  not  know. 
Six  months  afterward*,  speaking  roughly,  on  the 
•JOth  June,  Omaruru  was  captured  and  on  the 
1st  July  1915  Otavi  was  captured  and  no  doubt 
by  the  military  forces,  and  there  were  found,  not 
afloat  or  in  the  river  but  ashore,  these  lighters 
and  other  things  which  had  been  taken  up  there, 
no  doubt  to  avoid  capture,  and  they  had  remained 
there  unti>,  ae  the  result  of  the  climate  and  of  the 


necessity  of  keeping  them  damp  in  order  to  avoid 
the  vessels  cracking,  one  of  them  at  any  rate  had 
become  quite  covered  with  vegetation.  They  had 
been  thereon  land  for  several  months. 

The  question  ie  whether,  at  the  date  of  seizure, 
namely,  wben  these  places  were  occupied,  they 
were  the  subject  of  maritime  prize.  I  have  not 
any  doubt  that  Lord  Parker  was  quite  right  in 
Baying  as  be  did  in  the  case  of  Thi  Roumanian 
(ubi  tup.),  that  if  property  is  liable  to  seiz  ure  at 
sea  and  the  enemy  succeeds  in  getting  it  ashore,  a 
belligerent  baa  a  right  to  pursue  hie  enemy  and  to 
take  the  properly  from  him,  jost  as  much  aa  if  he 
ran  away  at  sea  and  if  be  remained  at  sea.  I  was 
told  that  I  most  treat  this  as  a  case  of  that 
kind — it  is  called  a  oaae  of  "  hot  pursuit" 
This  hot  pursuit  took  six  months  if  it  was  a  hot 
pursuit.  I  do  not  mean  to  say  that  there  might 
not  have  been  a  hot  pursuit  all  the  time,  and 
that  the  foroee  might  have  been  getting  on  as 
fast  aa  they  could  after  the  craft  but  I  have 
no  evidence  that  they  were.  It  ia  just  as  con- 
sistent on  the  evidence  before  me  that  these 
operations  might  have  ceased  for  a  time  and 
new  operationa  begun.  All  I  know  ia  that  after 
the  first  taking  possession  of  the  ports  there  is 
an  interval  of  about  six  months,  and  then  these 
craft  were  taken  at  places  respectively  Borne  150 
and  300  miles  up  the  country,  and  were  taken  on 
land  by  military  forces. 

It  does  not  seem  to  me,  in  these  circuoc  stance?, 
that  they  are  the  subject  of  maritime  prize.  I  do 
not  think  it  matters  thai  they  are  craft.  They 
are  property  on  land,  and  are  taken  by  the  land 
foroee  in  land  operations,  and  therefore  I  do  not 
think  they  are  the  subject  of  maritime  prize. 
I  think  with  regard  to  the  lighters  and  the  other 
property  seized  in  the  interior  that  there  must 
be  no  order  of  condemnation,  but  an  order  of 
release,  and  therefore  ae  prize  they  must  be 
released  from  the  Prize  Court. 

I  was  asked  to  Bay  that  they  muit  be  released 
with  an  indemnity  to  their  owners,  and  the 
argument  in  support  of  this  was  based  upon 
two  grounds.  One  ground  was  that  they  came 
under  sent.  1,  art.  53  of  tbe  fourth  Hague  Con- 
vention 1907.  But  it  seems  to  me  tnat  that 
article  does  not  oonfer  on  me  aa  a  judge  Bitting 
in  prize  the  right,  or  impose  open  me  the  duty 
of  settling  these  indemnities.  They  aie  to  be 
settled  at  the  peace,  and  to  be  settled  by  diplo- 
matic action,  and  I  do  not  think,  therefore,  on 
that  ground  that  I  can  give  any  judgment  for 
an  indemnity.  But  there  is  another  ground, 
and  it  ie  this.  Wben  a  captor  brings  articles 
which  be  has  seized  into  the  Prize  Court  and 
a»ks  for  condemnation,  if  it  appears  that  he  baa 
seized  them  wrongfully  the  court  has  jurisdiction 
to  make  him  pay  damages  in  retpact  of  tbe  seizure 
if  it  appears  that  be  has  acted  without  any 
reasonable  ground.  But  in  crder  to  arrive  at 
■uoh  a  conclusion  the  court  must  be  satisfied  on 
both  points — the  wrongful  seizure  and  the  abseco 
of  reasonable  ground. 

The  oourts  have  always  been  disposed  to  look 
very  closely  into  tbe  matter  before  they  say  that 
the  captor  had  no  reasonable  ground  for  what  he 
had  done.  The  reason  for  this  is  obvious,  as 
otherwise  a  belligerent  might  be  greatly  hampered 
in  the  exercise  of  hie  rights.  I  do  not  think  that 
it  is  an  easy  question.  It  may  be  that  I  am  wrong 
in  the  conclusion  1  have  come  to,  but  I  cannot  say 
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that  there  was  not  sufficient  doubt  to  give  reason- 
able ground  for  what  wm  dona  on  behalf  of  the 
Crown.  The  cases  show  that  where  there  is  a 
document  difficult  to  construe,  or  a  document  at 
law  which  is  not  very  plain,  a  mistake  in  con- 
struing the  document  will  not  be  considered  at  an 
unreasonable  action  on  the  part  of  the  person  who 
construes  it,  and  I  think  that  thie  case  falls  within 
that  principle.  Therefore,  though  there  must  be  a 
release,  I  do  not  think  that  there  ought  to  be 
any  daiuBges  given,  and  if  there  ie  +o  be  any 
indemnity  for  theae  craft  under  The  Hague  Con- 
vention that  is  a  matter  which  will  hare  to  be 
settled  elsewhere,  and  not  here. 

My  judgment,  therefore,  will  be  as  to  the  craft 
and  other  things  seized  in  the  port*,  either  afloat 
or  beached,  above  or  below  high  water  mark, 
there  will  be  a  decree  of  condemnation.  With 
regard  to  the  other  articles  which  were  seized 
at  Ocnarura  and  Otavi,  respectively,  there  will 
be  a  decree  of  release,  but  without  any  order  as 
to  damages  or  costs. 

With  regard  to  the  other  craft,  unclaimed,  some 
of  whioh  are  alleged  to  belong  to  the  German 
Government  and  some  to  various  German  owners, 
there  ie  no  question  about  seizing  on  land, 
although  the  evidence  is  a  little  vague  about  it. 
Bub  I  have  come  to  the  conclusion  on  the  evidence 
that  the  vessels  were  either  afloat  or  above  or 
below  high  water  mark,  and  therefore  they  fall 
under  the  first  part  of  my  judgment,  and  there 
must  be  a  decree  of  condemnation  so  far  as  they 
are  concerned* 

Solicitor  for  the  Procurator-Gener&J,  lreasury 
Solicitor. 

Solicitors  for  the  claimants,  Goldberg  and 
Barrett. 


May  rj  and  July  26,  1919. 

(Before  Lord  Stkbndalb,  President) 

The  Achilles  add  othsto  Ships,  (a) 

Prize  Court — British  ships — Enemy  good* — Dis- 
charge in  British  port*— Possession  taken  of  goods 
by  controller  —  Sale  by  controller] — Proceeds  of 
sale-Liability  to  condemnation  as  prize. 

Goods  belonging  to  an  enemy  firm  were  shipped 
before  the  outbreak  of  war  on  British  ships  and 
arrived  at  certain  ports  in  this  country  after  the 
outbreak  of  tear.  The  goods  were  consigned  to  a 
branch  of  the  enemy  firm  which  had  been  estab- 
lished fur  some  years  in  this  country.  Under  the 
po veers  conferred  by  the  1  ratting  with  the  Enemy 
Act  1914  (4*5  Geo.  5,  c.  87)  the  British  branch 
of  the  enemy  firm  had  been  placed  by  the  Board  of 
Trade  under  the  care  of  a  controller.  The  con- 
troller took  possession  of  the  goods  and  sold  them 
in  the  ordinary  course  of  business,  handing  over 
the  proceeds  to  the  Public  Trustee,  acting  as  cus. 
todian  of  enemy  property.  The  Public  Trustee 
in  turn  accounted  to  the  Admiralty  marshal,  who 
seize!  and  arretted  them  as  enemy  property  and 
paid  them  into  the  Prize  Court  for  adjudication. 

lletd,  that,  as  the  goods  thtmulves  were  liable  to 
seizure  and  condemnation  an  prize  in  the  first 
instance  when  they  were  in  port,  the  fact  that  they 
were  afterwards  dealt  wi'h  and  sold  by  the  con- 
troller, who  was  not  an  agent  of  the  enemy  firm, 


(•)  Btportcd  bj  J .  A.  Slitbb.  Btq..  BsrrUwrn-Uw. 


but  an  officer  of  the  High  Court,  did  not  deprive 
the  Crown  of  the  right  to  claim  the  proceeds  of  the 
sale  thereof  in  the  same  way  that  it  would  have 

had  remained  in  specie. 
The  Glenroy  (14  Asp.  Mar.  Law  Can.  207;  118 
L.  T.  Rep.  318;  (1918)  P.  82)  discussed  and 
followed. 

This  was  an  action  on  behalf  of  the  Crown 
claiming  the  condemnation  of  the  proceeds  of  the 
sale  of  enemy  goods. 

Tbe  goods  in  qeeition  oonsisted  of  various 
consignments  which  were  shipped  at  Asiatic  ports 
on  hoard  the  Achilles  and  twelve  other  vessel* — 
all  British  steamships — and  were  the  property  of 
an  Austrian  company  called  Alois  Schweiger  and 
Co.  The  goods  were  shipped  before  the  outbreak 
of  the  war  between  Great  Britain  and  Austria, 
and  were  consigned  to  the  Manchester  branch  of 
the  Austrian  company.  When  war  broke  out  the 
Manchester  branch  was  placed  under  the  con- 
troller appointed  by  the  Board  of  Trade  in 
aocordanoe  with  tbe  provisions  of  sect.  3  of  the 
Trading  with  the  Enemy  Aot  1914  (4  &  5  Geo.  5, 
c.  87).  The  controller  took  possession  of  the 
goods  and  sold  them  to  various  customers  of 
Alois  8cbweiger  and  Co.  This  was  done  in  the 
ordinary  way  of  business.  Afterwards  the  con- 
troller handed  over  the  proceeds  to  the  Poblio 
Trustee,  acting  as  custodian  of  enemy  property. 
In  tarn  the  Public  Trustee  handed  over  tbe  enme 
received  by  him  to  tbe  Admiralty  marshal,  who 
seized  and  arrested  the  name  as  enemy  property 
and  paid  them  into  the  Prize  Court  for  adjudica- 
tion. The  Grown  now  olsimed  tbe  proceeds  as 
prize. 

The  Attorney  General  (Sir  Gordon  Hewart,  K  C) 
and  C.  W.  Lit  ley  for  the  Procurator- General. 

There  was  no  appearance,  nor  was  any  claim 
entered,  on  behalf  of  Alois  Schweiger  and  Co. 

The  facts  and  tbe  arguments  are  sufficiently 
indicated  in  the  judgmett ,        Cuf  ffl  Jff  rui| 

July  25,  1919.— The  Pbksidknt  (Lord  Stern- 
dale)  — TheCrovn  asks  for  tie  condemnation  of  a 
sum  of  32,3701.  6i.,  being  tbe  net  proceeds  of 
tbe  sale  of  various  consignments  and  of  part  con- 
signments of  bides,  beeswax,  gamboge,  gum,  and 
gatta-percha,  which  had  been  shipped  on  board 
the  British  steamship  Achilles  and  twelve  other 
British  vessels  and  brought  to  this  country  and 
discharged  in  the  ports  of  London,  Liverpool,  and 
Hull. 

The  consignments  all  belonged  to  an  Austrian 
firm  called  Alois  Schweiger  and  Co.,  whioh  had  a 
branch  establishment  in  Manchester  which  was 
carried  on  in  the  name  of  Alois  Schweiger  and  Co. 
Limited.  This  branch  was,  after  tbe  oatbreak  of 
war,  placed  under  a  controller  appointed  by  the 
Board  of  Trade.  The  controller  sold  all  the  goods 
and  remitted  tbe  proceeds  of  the  tale,  which  are 
tbe  subject-matter  of  this  claim,  to  the  Public 
Trustee,  acting  as  custodian  of  enemy  property. 
The  Public  Trustee  in  turn  aoooonted  for  tbe  pro- 
ceeds to  the  marshal,  who  sei/.id  and  arrested 
them  as  enemy  property  and  paid  them  into  the 
Priz*  Court  for  adjudication. 

There  ie  no  doubt  that  the  goods,  when  they 
were  afloat,  when  they  arrived  in  the  British 
ports,  and  when  they  had  been  discharged  into 
warehouses  in  thoee  ports,  were  enemy  property, 
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and  as  such  were  liable  to  seizure  and  condemna- 
tion, a*  good  and  lawful  prize  to  the  Grown  in  it* 
right  t>  droit*  of  Admiralty  (tee  The  Achiili*, 
1  Aap.  Mar.  Law  Oes.  165 ;  117  L.  T.  Rep.  414 ; 
(1917)  P.  218).  In  tboae  circumstances,  the  late 
learned  President  condemned  those  part*  of  the 
consignments  which  bad  been  seized  noaold  in 
the  warehouses  in  the  'ports  where  they  had 
been  discharged,  ex  ten  of  these  vessels. 
The  remaining  parts  of  tboae  consignment* 
had  been  sold  aid  the  proceeds  of  the  aalea  of 
tboae  remaining  parts  are  inoladed  in  the  prcteat 
claim. 

There  ii  no  doubt  that  the  proceeds  here 
claimed  are  enemy  property, and  the  onlj  question 
is,  are  they  liable  to  aeizare  and  condemnation  a* 
good  and  lawful  prize  to  the  Crown  in  it*  right  to 
droit*  of  Admiralty  P 

The  qutstior,  of  course,  arises  because  the 
property  wa*  not  still  in  warehouse  in  specie,  but 
bad  been  realised.   In  a  case  cited  to  me,  that  of 
the  Can  Maclavinh  and  the  Ballarot  heard  on  the 
18th  Sept  1916  (unreported),  the  late  Sir  Samuel 
Evans  condemned  the  prooeeda  of  good*  under 
circumstances  very  similar  to  the   present.  In 
fact,  the  circumstance*  there  were  stronger  against 
the  Grown,  if  I  may  put  it  in  that  way,  than  in 
this  case.  In  that  case  the  goods  had  been  shipped 
by  a  Q»rman  company,  the  Metallgetelltob*fr,  for 
which  Henry  B.  Merton  and  Go.  Limited  were 
acting  a*  agents  in  this  country,  and  Msrton  snd 
Co.  sold  the  goods  and  realised  them  and  handed 
oyer  the  proceeds  to  a  public  official.   8ir  Samuel 
Evans  condemned  them,  and  that,  no  doubt,  is  a 
very  strong  case,  because  Merton  and  Co.  a  ere 
acting  a*  agents,  as  I  understand  the  facts,  for 
the  Metallgesellsohaft  and  theiefore  when  tb»y 
received  the  goods  and  sold  them  it  wa*  a*  if  the 
Metallgesellsohaft  bad  received  and  sold .  them. 
That  case  wa*  not  the  subject  of  very  much  con- 
sideration before  Sir  Samuel  Evans,  and  I  do  not 
know  tbst  all  the  point*  which  occurred  in  argu- 
ment upon  the  present  case  were  present  to  bis 
mind.   But  as  I  do  not  think  that  this  case 
falls  within  the  same  category  aa  the  case 
of   the    Clan    MactavUh    and    the  BaUarat 
(koi   sap.),   I    do    not    consider    that   it  is 
necessary  to  discuss  that  particular  decision. 
Another  cue  was  cited  in  whioh  the  circum- 
stances were  somewhat  similar — namely,  that  of 
The  Qltnroy  (14  Asp.  Mar.  Law  Ca*.  207;  118 
L.  T.  Rep.  318;  (1918)  P.  82).   The  facts  of 
that  ci so  were  a*  follows:  The  Ulenrov,  a  British 
tteamship  which  sailed  from  Shanghai  before 
the  outbreak  of   war,  bound  to  Antwerp  and 
Rotterdam,  was,  after  the  commencement  of 
hostilities,  diverted  into  the  Port  of  London. 
Her  cargo  included  2800  bags  of  sesame  at  el, 
shipped  at  Shanghai  by  Sohnabel,  Ganmer,  and 
Go.,  a  German  nrm,  with  office e  at  Hamburg, 
Hankow,  and  Shanghai,  the  branches  in  China 
being  registered  in   the  German  Consulates. 
The  seed  wa*  consigned  "  to  order,  Rotterdam." 
After  the  arrival  of  the  vessel  in  the  Port  of 
London,  the  seeds,  being  unclaimed  and  of  a 

Krishable  nature,  were  sold  by  the  shipowners 
r  the  account  of  whomsoever  it  might  concern. 
On  the  3rd  Aug.  1917  the  proceeds  were  handed 
over  to  the  Admiralty  marshal,  by  whom  they  were 
seized  as  prize.  It  wa*  held  that  the  good*  being 
subject  to  seizure  and  condemnation  as  enemy 
property  in  port,  the  proceeds  of  the  sale,  nothing 


having  intervened  to  change  their  character,  mnst 
also  be  condemned. 

In  that  case  the  matter  was  argued  at  greater 
length  and  with  more  elaboration  than  in  tneoase 
of  the  Clan  MactavUh  and  the  BaUarat  (ubi$ an  ). 
But,  aa  in  this  oase  before  me,  it  wa*  only  argued 
on  one  aide,  and  I  regtet  here  that  in  tbe 
circumstances  the  argument  could  only  be  on 
one  aide;  bat  every  ooneideretion  that  could  be 
advanced,  supposing  there  had  been  a  claimant, 
waa  put  before  me  very  fully  by  the  learned 
counsel  who  appeared  for  the  Crown.  Therefore 
I  do  not  think  really  that  any  serious  difficulty  it 
oocas  oned  by  tbe  fact  of  tbe  case  not  having  been 
argued  on  both  sides. 

Passage*  have  been  quoted  to  me,  ss  they  were 
quoted  in  the  oaae  of  The,  Qltnroy  {ubi  swp.)  from 
Story's  Principles  and  Practice  of  Prize  Court*, 
Pratt'*  edit  pp.  28-30  and  I  have  also  been 
referred  to  Lord  Parkei's  judgment  in  tbe  case  of 
The  Roumanian  (14  Asp.  Mar.  Law  C*a.  207 ;  114 
L.  T.  Rep.  3 ;  (1916)  1  A.  G.  124),  in  wbiuh  be 
speaks  in  wide  language  of  the  possibility  cf 
following  goods  which  have  onoe  become  liable 
to  seizors.  I  think  some  construction  must  be 
put  on  those  wcrds  rather  more  narrow  than 
the  construction  whioh  has  been  put  upon  them 
in  this  oaae,  and  in  other  case*  whioh  have  been 
argued  before  me ;  bat  I  do  not  think  that  it  is 
netessary  to  discus*  them  at  any  length  because 
I  do  not  think  that  this  case  raises  such  a  wide 
question  ss  was  argued  upon  the  authority  of 
tnose  statements. 

In  this  case  tbe  goods  were  sold  in  the  ordinary 
way  of  business,  t  think  I  mav|say,  because,  accord - 
iog  to  an  account  whioh  was  put  in,  they  were 
sold  to  different  persons,  chiefly  in  Lancaabire 
(Manchester,  Liverpool,  Warrington,  and  other 
plants),  who  were  oustomers  of  the  firm  of  Alois 
Schweiger  and  Co ,  and  who  bought  tbe  gooda  for 
the  purpose  of  uaing  them  in  their  businesses. 
The  goods  were  sold  in  small  lots  in  tbe  ordinary 
way  of  business.  If  that  had  been  done  by  A  lot* 
Sohwieger  and  Co.  themselves  or  by  somebody 
acting  direotly  a*  their  agents,  I  think  it  would  ai 
any  rate  be  a  very  arguable  question  whether  tbe 
Grown  was  entitled  to  an  order  of  condemnation. 
But  that  is  not  the  position.  The  position  i*  tbat 
tbe  goods  were  sold  and  dealt  with  by  the  controller 
who  was  appointed  under  the  Trading  with  tbe 
Enemy  Act  1914,  in  order  to  manage  and  to  take 
care  of  the  business  of  Alois  Schweiger  and  Co.,  and 
tbe  position  of  such  a  controller  so  appointed  is 
defined  in  the  Act  of  Parliament  under  which  be  is 
appointed— that  is,  the  Trading  with  tbe  Enemy 
Act  1914.  Sect  3  of  that  Act  provides  tbat  in 
certain  circumstances,  of  whioh  tbis  is  one,  "  The 
Board  of  Trade  may  apply  to  the  High  Court  fcr 
tbe  appointment  of  a  controller  of  the  firm  or 
company  and  the  High  Court  ahall  have  power  to 
appoint  suoh  a  controller,  for  suoh  time  and 
subject  to  suoh  conditions  and  with  such  powers 
aa  the  court  thinks  fit,  and  tbe  powers  so  con- 
fer r id  shall  be  either  those  of  a  receiver  and 
msnager  or  tboae  potters  subject  to  such  modifi- 
cations, restrictions,  or  extensions  aa  tbe  court 
thinks  fit" 

The  controller  therefore  is  in  the  position  of 
a  receiver  and  manager  appointed  by  tbe  court 
and  the  position  of  a  receiver  and  manager 
appointed  by  the  oourt  is  stated  in  Kerr  on 
Receivers  in  tho  following  word? ;  ■  The  effect  of 
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the  appointment  of  a  receiver  is  to  remove  the 
parties  to  the  action  from  the  possession  of  the 
property.  Bat  receivers  and  managera  are  merely 
custodians  of  the  property  of  which  they  take 
possession."  I  am  quoting  from  p.  176  of  the 
•ix th  edition.  Then  at  p.  181  it  is  stated  1  " The 
possession  of  a  receiver  appointed  in  an  action 
u  the  possession  of  the  court."  And  again,  at 
p.  184:  "  If  the  receivership  does  not  contain  a 
direction  for  payment  to  the  judgment  creditor, 
the  receiver  holds  the  property,  when  it  reaches 
his  bands  *•  medio,  and  it  remains  subject  to  all 
claims  which  are  paramount  to  that  of  the  jadg- 
ment  creditor  at  the  date  when  the  order  was 
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Of  conrsr,  these  passages  are  not  applicable  in 
terms  to  this  case,  because  here  there  are  no 
parties  ts  the  action  and  no  judgment  creditor, 
but  they  do  show  that  a  receiver  and  manager, 
like  a  controller,  is  an  officer  of  the  court  and  ia 
not  the  agent  of  the  person  who  owns  the  buai- 
neaa  of  which  he  ia  controller. 

Again,  I  find,  in  the  case  of  Burl,  Bovl'on,  and 
Hayward  v.  Bull  and  another  (71  L.  T.  Rep. 
810;  (1895)  1  Q  B.  276)  when  before  the  Court 
of  Appeal,  these  passages.  Lord  Eaber,  M.R. 
says:  "What  is  the  position  of  such  a  receiver 
and  manager  ?  He  is  not  the  agent  of  the  com- 
pany. They  do  not  appoint  him  ;  he  is  not  bound 
to  obey  their  directions  and  they  cannot  dismiss 
bim,  however  much  they  may  disapprove  of  the 
mode  in  which  be  is  carrying  on  the  business. 
Only  the  oourt  can  dismiss  him,  or  give  him 
directions  as  to  the  mode  of  carrying  on  the  busi- 
ness or  interfere  with  him  if  he  is  not  carrying 
on  the  business  properly.  The  incidents  of  bis 
relation  to  the  oourt  are  auoh  as  would,  if  they 
existed  as  between  him  and  an  ordinary  peraon, 
constitute  him  an  agent  for  suoh  person;  but  it 
is,  of  course,  impossible  to  suppose  that  the 
relation  of  sgent  and  principal  exists  between 
him  and  the  court." 

The  question  in  that  case  was  whether  the 
receivers  and  managers  were  personally  liable 
upon  a  contract  they  had  made  for  the  purobaie 
of  goods.  Lopes,  L.J.  said  1  44  It  was  argaed  that 
the  defendants  had  only  g'nei  the  order  as  rgants 
(«.« ,  as  agents  for  the  company).  Bat  the  com- 
pany, after  their  appointment,  had  no  control 
over  the  bositeaa.  It  could  give  no  orders  snd 
make  no  contracts.  The  defendants  could  not 
be  said  to  be  agents  for  anybody."  Now,  that 
was  tie  position  of  the  controller  according  to 
the  Aot,  and  the  result  of  that  ia  that  when  he 
leceived  these  proceeds  and  dealt  with  them  Le 
teceived  them,  not  as  agent  for  Alois  Sohweiger 
and  Co ,  but  aa  an  offioor  appointed  by  the  court 
to  take  possession  of  the  goods  belonging  to  that 
firm,  and  he  had  to  deal  with  the  proceeds  of  the 
gooda  if  and  when  he  sold  them,  accord  in g  to  the 
order  of  the  court 

That  seems  tome  to  pat  him  in  the  same 
position  aa  the  ahipowner  who  sol d  the  goods  in 
the  oase  of  The  Qlenroy  («bi  tup  ).  In  eaoh  oaf  e 
tbe  eel  er— the  ahipowner  in  the  one  case  and 
the  controller  in  the  otter — did  nob  hold  the  pro- 
ceeds aa  agent  for  tke  company,  bat  he  held  them 
as  a  peraon  who  had  to  acooont  for  them  in  the 
aame  way  that  be  would  have  had  to  account  for 
the  gooda  if  they  had  not  been  aold.  Io  these 
circa  instances,  it  asema  to  me  that  thia  case  falls 
within  the  decision  in  The  Glenroy  (ubi  tup.). 


There  was  a  fund  wbiob  was  put,  as  it  is  called,  in 
medio,  and  according  to  the  decision  in  the 
case  of  The  Glenroy  (ubi  tup.),  where  there  is 
a  fund  cf  that  kind  arising  from  a  sale  of  goods 
which  are  liable  to  seizure,  the  proceeds  are 
liable  to  aeizare  also.  There  ia  certainly  no  doubt 
that  this  decision  is  a  considerable  extension  of 
tbe  old  doctrine  of  seizure  of  goods.  I  doubt 
very  much  whether,  under  the  old  doctrine,  when 
gooda  were  once  gone,  you  could  seize  them — that 
ia,  no  aeizare  would  be  allowed.  Bat  circum- 
stances change  and  the  principles  on  which  the 
oourt  acts  have  to  be  adapted  to  the  chscg>d 
circumstances. 

It  seems  to  me,  considering  that  these  proceeds 
sere  leseived  by  the  controller,  that  this  cn.se 
falls  within  the  authority  of  The  Olenroy  {ubi 
tup  ),  and  that  there  must  be  an  order  of  con- 
demnation. 

Solicitor  for  the  Procurator-General,  Tieuury 


July  24  and  25.  1019. 

(Before  Lord  St  ben  da  lb,  Pieudent) 

Tbi  Oeanjb  Nassau  and  othbk  Ships,  (a) 

Priu  Court— Cargo— Contraband— Conditional  con- 
traband—Shipments by  enemy  domiciled  in  neutral 
country — Consignment*  to  neutral  country — Con- 
tinuout  voyage — Named  consignees— Consignment* 
-  to  order  "—Declaration  of  London  1809,  art.  36 
-Order  in  Council  2»tk  Oct.  191*. 

By  the  Declaration  of  London  Order  in  Council  No.  2 
of  the  29th  Oct.  1014,  art.  35  of  the  Declara'ion  of 
London  1009  tea*  adopted  by  Great  Britain  with 
the  modification  that  conditional  contraband  should 
be  liable  to  capture  on  board  a  vessel  bound  for  a 
neutral  port  if  the  goods  were  consigned  "  to  order  44 
or  if  the  ship's  papers  did  not  show  who  was  the 
consignee  of  the  goods. 

Whilst  the  order  was  in  force  conditional  contraband 
was  consigned  by  an  enemy  subject  domiciled  in  a 
neutral  country  to  the  Netherlands  Oversea  Trust, 
either  as  agents  for  the  consignor  or  o»  agents  for 
third  parlies  «  h  >  had  bought  them  in  the  ordinary 
course  of  business. 

Held,  that  it  was  a  question  of  fact  in  each  case 
whether  the  Netherlands  Oversea  Trust  were  con- 
signees within  the  meaning  of  the  Order  in 
Council  and  the  decisions  thereunder,  so  as  to 
render  the  goods  confiscable.  If  the  goods  were 
received  by  the  Trust  as  agents  for  the  consignor  to 
be  disposed  of  in  accordance  with  the  consignor's 
directions,  and  if  they  hid  an  enemy  destination, 
then  they  were  liable  10  be  condemned.  If,  on  the 
other  hand,  the  goods  were  received  by  the  Trust  as 
agents  for  persons  who  had  bought  them  in  the 
ordinary  court  e  of  trade  the  goois  were  not  liable 
to  condemnation  whatever  their  destination  might 
be. 

This  was  a  oaae  in  which  the  Crown  aaked  for 
the  condemnation  of  certain  ahipments  of  coffee 
and  oocoa  as  being  condition  il  contraband 
int*ndtd  for  Germanj. 

Tae  ooffee  and  eocoa  in  question  were  shipped 
on  three  neutral  veetela,  the  Oranje  Nassau,  tbe 
Pitas  der  NedetUnden,  and  tbe  Orion,  by  Mr. 
C.  Voigt.  who  was  a  German  subject  reeident 

(u)  asportsd  br  J.  A.  Si.irss,  Sss>.  Barrlsisrss-Law. 
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and  domiciled  in  Haiti.  The  goods  were  intended 
to  be  landed,  in  the  first  instance,  in  Holland.  In 
the  first  cue  the  shipment  was  to  the  Netherlands 
Ovenei  Trust  simply,  without  specifying  what 
ebonld  be  done  with  them  afterwards;  in  the 
second  case,  the  shipment  was  to  the  Netherlands 
Oversea  Trust  for  the  Rotterdamsche  Bankveree- 
niging;  and  of  the  (roods  shipped  in  the  third 
case— that  is,  on  the  Orion — some  were  consigned 
to  the  Netherlands  Oversea  Trust  simply  and 
others  to  the  Netherlands  Oversea  Trust  for  the 
Rotterdamsche  Bankvereeniging.  This  bank  had 
made  advances  to  Mr.  G.  Voigt  against  the 
goods. 

AH  the  good  a  in  question  were  shipped  by  Mr. 
C.  Voigt  whilst  the  Declaration  of  London 
Order  in  Couocil.  No.  2,  of  the  29th  Oct.  1914. 
was  in  force.  This  Order  in  Council  adopted 
art.  35  of  the  Declaration  of  London  1909.  with 
modifications.  The  article  itself  is  as  follows: 
"  Conditional  contraband  is  not  liable  to  capture, 
except  when  fonnd  on  board  a  vessel  bound  for 
territory  belonging  to  or  occupied  by  the 
enemy,  or  for  the  armed  forces  of  the  enemy,  arid 
when  it  is  not  to  be  discharged  in  an  intervening 
neutral  port.  The  ship's  papers  are  conclusive 
proof  both  as  to  the  voyage  on  which  the  vessel 
is  engaged  and  as  to  the  port  of  discharge 
of  the  goods,  unless  she  is  found  clearly 
oat  of  the  course  indicated  by  her  papers, 
and  unable  to  give  adequate  reasons  to 
justify  such  deviation."  The  article  in  question 
practically  put  an  end  to  the  doctrine  of  continuous 
voyage  so  far  as  conditional  contraband  was  con- 
cerned, but  when  it  was  adopted  by  the  Declara- 
tion of  London  Order  in  Council,  No.  2,  just 
referred  to,  the  modification  attached  to  the 
article  was  to  the  effect  that  notwithstanding  the 
provision  of  the  article  conditional  contraband 
was  to  be  liable  to  capture  on  board  a  vessel 
bound  for  a  neutral  port  if  the  goods  were  con- 
signed "to  order,"  or  if  the  ship's  papers  did  not 
show  who  was  the  consignee  or  who  were  the 
consignees  of  the  gooda 

The  Declaration  of  London  Order  in  Council 
No.  2, 1914,  was  withdrawn  by  a  subsequent  Order 
in  Council,  dated  the  7th  July  1916. 

The  Crown  oontended  that,  under  the  circum- 
stances of  the  case,  the  Netherlands  Oversea 
Trust  were  not  persons  other  than  the  consignor 
to  whom  the  consignor  bad  parted  with  the  real 
control  of  the  goods,  whilst  the  olaimaot,  Mr.  C. 
Voigt,  contended  that  the  Netherlands  Oversea 
Trust  were  the  consignees  named  in  the  bill*  of 
lading,  and  that,  therefore,  the  goods  were  not 
liable  to  condemnation  under  the  Order. 

The  Attorney  General  (Sir  Gordon  Hew«rt, 
K.O.),  the  Solicitor  Qenerol  (Sir  E.  M.  Pollock, 
K.O.),  and  CUve  Lawrence  for  the  Procurator- 
General. 

Sir  Robert  Ashe  for  the  claimant. 

The  following  cases  were  cited  daring  the 
arguments : 

The  Louisiana,  14  Asp.  Mar.  Law  Cas.  23:?  .  118 

L.  T.  Rep.  274 :  (191S)  A.  C.  461 ; 
The  Kronprinzt**>n  Victoria,  14  Asp.  Low  Css. 

391  ;  V20  L.  T.  Rsp.  75;  (1919)  A.  C.  201  : 
The  Kronprins  OuftaJ,  121  L.  T.  Bsp.  474;  (1919) 

P.  182. 

The  Prkhidbnt  (Lord  Sterndale).  —  ibis  case 
is  concerned  with  shipments  of  coffee  and  cocoa 


on  three  vessels— one  on  board  the  steamship 

Oravje  Nassau,  another  on  board  the  Prwu  tUr 
Nederlanden,  and  the  third,  apparently  a  tran- 
shipment from  other  vessels,  on  board  the  Orion. 
They  were  all  shipped  by  Mr.  C.  Voigt,  who  lives 
at  Haiti,  from  Auz  Cayes,  which  is  part  of  the 
State  of  Haiti,  in  eaoh  crso  to  the  Netherlands 
Oversea  Trust.  In  the  first  case,  the  shipment 
by  the  Oranje  Naeeau  to  the  Netherlands  Ovaissa 
Trust  was  simply  without  specifying  what  was  to 
be  done  afterwards  with  the  goods :  in  the  case 
of  the  shipment  by  the  Prtns  dtr  Nederlanden  it 
was  to  the  Netherlands  Oversea  Trust  to  the,  or 
for  the,  Rotterdamsche  Bankvereeniging  ;  and  in 
the  third  case,  one  of  the  shipments  on  board  the 
Orion,  consisting  of  819  bags,  was  to  the  Nether- 
lands Oversea  Trust,  and  the  other  two  shipments 
on  board  that  vessel  were  to  the  Netherlands 
Oversea  Trust  to,  or  for  the,  Rotterdamsche 
Bankvereeniging. 

There  are  one  or  two  preliminary  questions  to 
be  decided  in  this  case.  The  nrst  of  these 
questions  is  as  to  the  character  of  Mr.  Voigt.  I 
do  not  mean  his  personal  character  .  I  mean  as  to 
his  character  whether  be  was  an  enemy  or  not. 
As  far  88  I  can  ascertain  from  the  evidence,  be  is 
a  German  who  was  resident  and  carrying  on 
busioees  in  Haiti,  and,  so  far  as  I  know,  he  had 
no  profession  or  business  elsewhere.  There  is  a 
oeitificate  that  in  1917  he  was  naturalised.  I  do 
not  think,  looking  at  the  letter  which  was  read 
from  bis  son,  that  he  was  naturalised  at  the  time 
of  these  transactions.  At  any  rate,  there  is 
nothing  to  Bhow  that  he  was,  and  in  a  draft 
affidavit,  to  which  I  shall  have  occasion  to  refer 
again,  which  has  si  rived  without  bie  signature,  be 
was  to  say :  "  I  am  a  German  by  birth,  but  so  far 
as  I  know  I  have  lost  my  German  nationality." 
There  is  no  allegation  that  he  had  been  naturalised 
at  the  time  of  the  drafting  of  the  affidavit  in  19IG, 
and  I  do  not  think  he  was.  I  only  deal  with  the 
matter  because  there  was  some  little  discussion 
about  it,  but  to  my  mind  it  is  immaterial.  He 
waa  carrying  on  business  at  Haiti.  He  has  a 
commercial  doraicil  there,  and  therefore  I  think 
the  property  of  his  business  there  was  neutral 
property  and  not  enemy  property.  Bat  it  really 
does  not  matter  except  perhaps  as  throwing  light 
upon  bis  intentions. 

Another  matter  is  that  it  is  said  in  any  event, 
whatever  may  be  my  decision  as  to  enemy 
destination  in  this  case,  the  only  order  that  can 
be  made  io  an  oiderof  detention,  became  these 
shipments,  even  if  intended  for  Germany,  came 
under  the  protection  of  the  Order  in  Council  of 
the  29th  Ojt.  1914,  and,  in  the  first  place,  alt 
the  consignments  were  to  the  Netherlands 
Oversea  Trust,  and  as  they  bad  control  over 
the  consignments  they  were  the  consigxeee 
within  the  meaning  of  the  The  Louisiana  [ubi 
tup.)  and  other  cases.  I  do  not  think  that 
contention  is  correct.  Tbe  Netherlands  Oversea 
Trust  was  established  to  prevent  contraband 
being  sent  into  Germany,  and  in  order  that  goods 
might  be  shipped  to  them,  and,  being  shipped  to 
them,  might  not  be  interfered  with  by  the  British 
authorities,  and  so  neutral  trade  might  not  bo 
molested  more  than  was  necessary.  The 
charaoter  in  which  the  Trust  received  consign- 
ments seems  to  me  to  depend  upon  tbe  facts  of 
each  particular  case.  If  they  received  them  aa 
agents  for  consignees  or  purchasers  who  had 
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bought  the  goods,  and  who,  when  they  arrived 
in  Holland,  had  the  control  over  them  and  oonld 
direct  their  animate  destination  as  they  liked, 
the  character  of  the  Trust  was  the  character  of 
the  pnrohaaer  for  whom  they  were  acting,  and 
tbev  then  wonld  be  consignee*  within  the  Order 
in  Council  and  the  decisions  apon  it.  But  if  the 
trnst  were  only  receiving  the  goods  as  agents  for 
the  consignor,  to  dispose  of  them  at  a  later  period 
for  the  consignor  in  the  way  which  he  directed, 
in  my  opinion,  they  were  not  inch  consignees, 
and  their  position  was  the  position  again  of  the 
person  for  whom  they  were  receiving  the  goods. 
It  is  quite  true  there  was  a  stipulation  that  they 
should  not  give  up  the  goods  until  certain  require- 
ments of  theirs  bad  been  complied  with,  and 
certain  agreements  had  been  signed  with  them 
as  to  the  ultimate  use  of  the  goods;  but  when 
that  was  done  the  Trust  had  to  give  up  the  goods 
to  the  person  for  whom  they  were  acting,  and  the 
determination  of  what  was  to  be  done  with  them 
rested  not  with  the  Trust,  but  with  the  person  for 
whom  they  had  been  aoting.  Therefore  it  does 
not  seem  to  me  that  it  can  be  said  that  the  Trnst 
were  persons  other  than  the  consignor  who  had 
the  complete  control  of  the  goods.  They  could 
control  them  to  the  extent  that  they  would  not 
give  them  up  until  certain  stipulations  had  been 
complied  with,  bat  when  once  they  were  in  the 
bands  of  the  person  for  whom  they  were  sent,  the 
trust  could  cot  control  them  any  more. 

In  the  first  case  the  Trust  were  the  consignees 
named  in  the  bill  of  lading,  without  anything  more, 
and  as  they  had  no  interest  in  the  goods  at  all. 
they  would  therefore  hold  them  when  tbey  got 
them  for  the  consignor.  Tbey  would  have  to  deal 
with  them,  subject  to  their  requirement*  being 
complied  with,  as  the  consignor  wished.  In  three 
of  the  other  caws  tbey  received  them  for  the 
Rotterdamsohe  Bankvereenigiog,  a  company 
which  had  made  advances  against  the  goods,  and, 
having  advanced  against  the  goods,  were  to  dis- 
pose of  them  to  as  to  repay  themselves  the 
advances,  and  account  to  the  shipper  and  the 
person  to  whom  tbey  advanced  for  the  balances, 
when  the  advances  had  been  repaid.  They  were 
persons  who  had  not  control  of  the  goods.  They 
had,  to  a  certain  extent,  I  suppose,  a  dis- 
cretion as  to  the  selling  of  the  goods,  because 
they  had  to  sell  them  at  the  best  price, 
but  they  had  to  sell  them  under  a  power  of 
sale  given  them  in  order  to  repay  their  advsncev, 
and  tbey  bad  to  account  to  the  shipper  for  any 
hilances  thev  received.  In  the  last  case  the 
Netherlands  Oversea  Trust  were  to  receive  the 
goods  for  the  backers  of  Hooft  and  Oo.  Hooft 
and  Co.  were  the  persons  with  whom  it  is  said  a 
contract  had  been  made  for  the  sale  and  purchase 
of  these  goods.  If  that  was  a  real,  genuine  sale, 
possibly  in  that  case  the  Trust  might  be  said  to 
be  receiving  gocds  for  Hooft  and  Co.,  who  had  a 
complete  control  over  them,  and  then  tb«v  might 
rmme  within  the  Order  in  Council  of  the  29th  Oct 
1914.  But,  as  a  matter  of  faot,  in  this  particular 
instance  of  the  Oritm,  I  think  the  sale  to  Hooft 
and  Co.  was  not  made  until  after  the  seizare.  I 
nball  have  to  examine  later  whether  Hooft  and 
Co.  were  aoting  as  independent  persons  or  whether 
they  were  aoting  with  and  under  the  instructions 
of  the  consignor ;  therefore  I  do  not  think  that  it 
is  right  to  say  tnat  the  only  order  that  can  be 
made  is  an  order  of  detention,  and  1  have  to 
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examine  whether  there  was  in  this  case  an 
destination. 

Of  the  various  persons  who  are  concerned  in 
the  oases  which  ara  now  before  me  the  first  who 
has  to  ba  considered  is  the  shipper  Voigt.  There 
does  not  seem  to  be  very  much  in  Mr. 
Greenwood's  affidavit  against  htm  from  a 
contraband  point   of   view,  except  tbat  he  is 


down  as  a  German.    Ib  is  said 


I 


l  appears 


that  the  man  is  a  German,  and  that  hia  shipments 
of  ooffee  and  cocoa  addressed  to  Holland  and 
Sweden  were  financed  by  Landt  and  Rickertsen, 
of  Hamburg,  and  in  some  cases  were  sold  in 
Hamburg.  He  appears  to  have  used  the  name 
P.  N.  Neptune  as  a  cover  name  for  some  of  his 
transactions." 

Than  tbe  consignees  in  two  or  three  cases 
through  the  Netherlands  Oversea  Trust  are 
the  Rotterdamsche  Bankverceniging.  They  arc 
described  as  :  "A  banking  company  registered  in 
Holland  in  1911.  Thia  bank  is  one  of  tbe  most 
notorious  firms  acting  for  enemy  traders,  it 
having  acted  as  agent  for  very  numerous  firms  in 
Germany  and  Austria.  Shortly  after  the  com* 
menoement  of  the  war  it  loaned  part  of  its 
Rotterdam  offices  to  the  Dicconto  Gesellschaft, 
Berlin,  who  sent  a  representative  to  carry  on 
their  business  from  Rotterdam.  The  firm  sent 
out  a  telegraphic  code  to  its  clients,  in  dt  fiance  of 
the  Britibh  Government's  prohibition  of  tbe  use 
of  code  in  telegrams  sent  over  British  cables,  and 
on  tbe  matter  being  discovered  the  back  gave 
the  Fc reign  Office  an  undertaking  not  to  use  tbe 
oode,  and  a  further  undertaking  to  abstain  from 
conducting  any  transaction  for  the  benefit  of  the 
enemies  of  this  country.  This  latter  undertaking 
the  bank  has  regularly  broken." 

It  is  right  to  say  that  that  description  has  been 
the  subject  of  vehement  protest  by  tbe  Rotter* 
damsohe  B*nkvereeniging,  who  say  practically 
tbat  there  is  no  truth  in  the  statement  at  all.  Tbe 
next  person  with  whom  Ihavetodealisagentleman 
of  the  name  of  Ader.  He  is  an  exporter,  coffee 
broker,  and  agent  of  foreign  honses  for  business 
)n  cotton,  ooffee,  and  sugar.  He  is  an  agent  for 
Landt  and  Rickertsen,  of  Hamburg,  with  whom 
be  trades  direct,  and  is  a  regular  intermediary 
for  Munch meyer  and  Co.,  of  Hamburg.  He 
banks  with  tbe  Rotterdamsohe  Bankvereeuiging. 
He  is  tbe  gentleman  who  wss  to  sell  those  goo4n 
in  Amsterdam.  Ltndt  and  Rickertsen.  for  whom 
ho  was  agent,  are  only  described  as  exporters  of 
Hamburg.  Amsinck  and  Co ,  of  New  York,  are 
described  as  financial  and  mercantile  agents. 
They  have  acted  as  postal  and  cable  intermediaries 
for  enemy  firms,  and  have  assisted  such  firms  by 
arranging  and  financing  their  purchases  and  sales 
on  many  occasions.  I  mention  them  because  they 
are  the  persons  who  helped  Landt  and  Rickertsen 
in  tbe  finance  of  thia  matter.  That  leaves,  I 
think,  only  Hooft  and  Co.,  and  this  is  the 
description  of  them  :  "  Of  Amsterdam.  They  also 
have  an  office  at  Rotterdam.  Tbey  were  fined 
23,550  florins  on  the  21st  Dec  1916  by  the 
Netherlands  Oversea  Trust  in  respect  of  the 
export  of  355  bales  of  ooffee." 

They  are  the  only  persons  who  are  svid  to  pur* 
chase  any  of  the  oocoa  or  ooffee  I  h  ive  to  deal 
with  in  tbe  present  case.  There  certainly 
is  a  leaning  towards  Germany  in  any  trans- 
actions entered  into  by  the  persons  tbe 
accounts  of  whom  I  have  read,  and  it  will 
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be  noticed  that  Mr.  Perl  has  been  mentioned  as 
referring  to  Adcr.  That  is  in  a  oireolar  iaaued 
on  the  12th  May  1915.  I  have  no  evidence  that 
the  circular  reached  Voigt  bat  it  show*  what 
is  going  on  shortly.  Heraya:  "I  hare  receired 
detailed  reports  from  the  Oonsnlar  authorities  in 
Haiti  and  the  Dominican  Republic  I  hare  also 
received  detailed  information  on  the  principal 
questions  from  the  Imperial  professional  Consols 
in  Rotterdam,  Ohrietiania,  and  Copenhagen.  On 
the  other  band,  news  is  still  wanting  from  Sweden 
and  from  Italy,  whioh  latter  oountry  bat,  I 
eappose,  been  flitninated  in  the  meantime  for 
conveyance  to  Germany." 

Then  he  describes  tne  difficulties  which  are  in 
the  way  of  exporting  to  Germany.  He  says: 
M  Both  the  Dutch  shipping  companies,  whioh  keep 
up  their  service  with  America  require  that  all 
goods  fcbou'd  be  consigned  to  the  Netherlands 
Oversea  Trust  in  Amsterdam,  who  on  their  part 
require  an  enormously  high  guarantee  from  the 
import  merchants  to  the  effect  that  the  products 
are  not  being  forwarded  to  Germany.  The  Danish 
Line  demands  from  shippers  a  declaration  on  oath 
before  the  Danish  and  British  Consuls  to  the 
effect  that  the  goods  are  destined  for  consumption 
in  Denmark."  He  goes  on :  "  In  spite  of  that,  it 
would  seem  not  an  absolutely  remote  possibility 
jet  to  Bupplj  Germany  from  herewith  many  aorta 
of  goods  which  it  wantp,  and  so  far  as  German 
merchants  undertake  this  feat,  they  render  a 
service  thrreby  to  the  Fatherland.  Of  course 
anything  would  have  to  be  avoided  in  this  in  the 
goods  as  well  as  the  papers  that  would  give  away 
the  German  destination.  .  .  .  From  the 
Netherlands  no  cocoa  (excepting  powder),  skina 
and  hides,  nor  metals,  excepting  zino  and  tin, 
must  be  exported  ;  but  according  to  art.  7  of  the 
Rhine  Shipping  Acta  there  ia  a  free  conveyance 
through  Holland,  and  there  ia  also  conveyance  if 
reported  as  suoh  not  later  than  at  arrival  of  a 
chip  in  a  Dutch  port.  The  shipment  would  have 
to  take  place  by  neutral  ships  in  any  kind  of 
journey  and  to  one  of  the  following  Rotterdam 
firms  whioh  are  almost  all  known  to  me  personally, 
and  favourably.  ...  In  Amsterdam  the 
following  houses  are  concerned:  W.  Adcr, 
Curacao  Commercial  Company." 

That  is  the  gentleman  who  was  going  to  dispose 
of  the  good?,  according  to  the  claimant's  case,  for 
him  in  Amsterdam.  Ho  is  a  gontleman  who  is 
vouched  for  here  by  Mr.  Perl  as  a  gentleman 
favourable  to  the  possibility  of  getting  goods  into 
Germany.  I  propose  to  r«ad  a  few  Tatters  from 
Landt  and  Rickertaen  to  Voigt  showing  the  aort 
of  business  tbey  were  doing  together,  Landt  and 
Rickeiteen  wero  in  Hamburg.  Oa  the  21st  July 
1915,  tbey  wrote  to  Mr.  Voigt :  "  We  hope  Mossrs. 
Amsinck  and  Co.  succeeded  in  diverting  thia  ship, 
ment  (which  you  seem  to  have  ordered  to  Helsiog* 
borg)  in  time  at  New  Yoik  for  Holland.  .  .  . 
Aa  in  such  a  case,  as  you  write,  the  consignment 
to  the  Trust  cannot  be  avoided,  you  can  only 
comply  with  such  consignments  aa  you  did  with 
tbe  prcduce  per  steamship  Nickeiie." 

On  the  6th  Aug.  1015  they  write  to  Mr.  Voigt 
inclosing  four  account  sales  saying  that  144  bags 
of  coffee  by  tbe  Prtns  der  Ntdetlanden  and  320 
bags  by  the  Oravje  Naetau  had  been  sold  to 
Hamburg  cn  tbe  account  of  Mr.  Voigf,  and  that 
h«  had  hwn  debited  with  tbe  expenses  of  taking 
the  g<ods  lioui  Amttciduui  or  Curiatiania  to 
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Hamburg,  and  after  paying  the  advances 
and  debiting  the  advances  on  aocount,  Landt 
and  Rickertsen  bad  to  account  to  him  for 
the  balance.  In  Jan.  1916,  Mr.  Voigt  writes 
a  letter  whioh  to  me  teems  of  some  importance. 
It  ia  to  the  Rotterdamsche  Bsnkvoreniging,  aud 
is  as  follows  :  "In  view  of  the  fact  that  the  goods 
have  been  paid  for  in  advanoe  by  you,  and  there* 
fore  ownership  holds  good  until  tbe  sum  advanced 
baa  been  repaid,  I  have  given  the  certificate  that 
the  goods  are  your  property  for  this  onoe. 

"  Aooordtng  to  the  national  laws  here  the  owner- 
ship is  vested  in  tbe  consignee  as  soon  as  tbe 
bills  of  lading  have  been  made  out,  or  even  if  it 
has  only  been  declared  a*i  the  office  of  the  steam- 
ship company  or  at  the  Customs  that  the 
shipper  intends  to  ship  the  goods  to  the  same. 

'•  I  hope  very  much  that  yon  will  suooeed  in 
proving  by  meanB  of  the  bills  of  lading  and  the 
tnvoioe  and  diaft  drawn  against  them  that  t^e 
ooff*A  really  belongs  to  you. 

"Uotill  receive  further  instructions  from  your 
side,  I  shall  not  undertake  any  further  shipments, 
and  1  would  ask  you  to  consider  whether  it  would 
not  be  practicable  to  endeavour  to  find  a  method 
by  whioh  it  would  be  possible  to  make  a  direct 
shipment  to  your  address." 

I  do  not  know  what  the  national  laws  of  Hsiti 
are,  nor  has  counsel  for  the  claimant  b«m  able  to 
inform  me,  and  I  think  it  is  quite  olsar  from 
that  letter  that  what  he  was  saying  was:  "I 
have  given  you  a  certificate  to  show  this  was 
your  (.r^perty  and  you  muat  make  it  out  aa 
yon  oan." 

Whatever  be  the  laws  of  Haiti,  that  was  not 
true,  and  he  knew  that  it  was  not  true.  Tbey 
were  their  property  to  this  extent,  that  they  had 
the  right  to  sell  tbem  in  order  to  repay  themselves 
advances,  but,  as  I  have  already  said,  they  had  to 
account  to  him  for  anything  over  these  advances. 
That  was  not  naed.  it  is  quite  true.  It  was  to  be 
used,  because  at  that  time  the  master  of  tbe 
steamer  was  refusing  to  take  the  consignment  to 
the  Netherlands  Oversea  Trust,  and  wanted  this 
declaration  instead,  but  after  a  time  he  cbane^d 
his  mind;  but,  as  throwing  some  light  on  Mr. 
Voigt's  state  of  mind,  it  seems  to  me  jast  as 
important  to  show  that  he  was  prepared  to  use  a 
false  certificate  as  that  he  did  in  fact  use  it. 

On  the  28th  Jan.  1916,  be  writes  showing  that 
he  ia  in  toach  with  Mr.  Perl.  Oa  the  13iu  Mty 
1916,  Voigt  writes  to  them:  "I  beg  you  not  to 
mention  our  relatiors  with  mutual  connections, 
as  the**  may  b<t  wrongly  interpreted  on  the  part 
of  tbe  English." 

Then  he  refers  to  a  firm  of  Mailer,  Sehall,  and 
Co.,  with  whom  there  had  been  sjme  financial 
transactions.  These  are  the  words  which  he 
usee:  "I  do  no  buaineea  with  the  firm  of  M.. 
8.,  and  Co.,  whom  I  only  know  by  name. 
There  ia  no  proof  of  any  German  interest  in  any 
ot  the  consignments  whioh  my  firm  had  en  route 
for  neutral  countries,  and  none  exists  either." 

He  does  not  say  that  these  are  not  going  to 
enemy  oountries,  but  he  says  that  there  is  no 
proof  of  it.  I  do  not  know  that  I  need  really 
icad  any  more  of  the  correspondence. 

This,  1  think,  is  enough  to  show  that  these 
four  concerns.  Landt  and  Rickertsen.  Amainck 
and  Co.,  the  Rotterdam  Bank,  and  Voigt  were 
en?»eed  in  a  buainesa  of  sending  consignments) 
by  Voigt  to  get  into  Germany. 
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It  is  said  that  that  it  only  confined  *o  c>n*ign- 
ments  which  were  made  to  Land  t  and  Rickertseu. 
Ther«  certainly  is  tome  ground  for  thinking  that 
the  Rotterdamscbe  Bankvereeniging  and  Ader 
w«re  also  engaged  in  sending  contraband  goods  to 
Germany  if  they  got  the  chance. 

There  is  the  usual  statistical  oaae  wh'ch  bat 
been  proved  [in  many  instances  that  Holland 
whs  receiving  an  enormously  larger  quantity  of 
coffee  than  con  Id  possibly  be  consumed  in  the 
country,  and  that  very  maoh  larger  prices  could 
be  obtained  for  this  commodity  in  Germany  than 
in  Holland. 

It  seems  to  me  that  there  is  therefore  a  prima 
facie  case  that  these  goods  were  going  to  be  sent 
to  Germany,  if  possiM«»,  but,  if  not  possible,  tbey 
wen*  to  b*  sold  in  Holland,  and  were  to  be  sent 
to  Mr.  Acer  in  order  to  do  what  be  could  to  get 
the  best  returns  for  them,  and  the  best  returns 
for  them  were  undoubtedly  to  be  obtained  by 
sending  tbem  on  to  Germany. 

So  far  a*  we  know  their  history,  what  happened 
was  this :  One  firm,  and  one  firm  alone,  bare 
bought  any  of  those  goods.  In  one  instance,  I 
think  they  bought  them  before  the  eeizare.  In 
other  instances,  tbey  bought  them  after  the 
seizure,  and  that  firm  was  Hooft  and  Co.,  and 
Hooft  and  Co.  area  firm  who  bare  been  fined  by 
tbe  Netherlands  Oversea  Trust  for  sending,  in 
breach  of  tbeir  undertaking,  goods  consigned  to 
tbem  into  Germany. 

We  bare  from  Hooft  and  Co.  tbe  almost 
invariable  explanation  that  it  was  not  their  fault 
in  the  least— that  it  was  somebody  to  whom  they 
had  sold  who  had  in  breach  of  their  undertaking 
tent  the  goods  to  Germany,  and  that  tbey  bad 
recouped  Hooft  and  Co.  for  the  fine.  Thoy  are 
persons,  I  think,  who  may  be  said  to  be  rather 
»•  aspect  in  the  matter,  and  as  the  data  when  the 
fine  was  indicted  on  them  by  tbe  Netherlands 
Oversea  Trust  was  Dae.  1915,  it  is  not  a  very 
violent  conolnsion  that  before  that  date  tbey  hud 
been  engaged  in  the  same  fort  of  transaction. 

It  is  imposiible  to  say  tbat  there  is  no  prim  A 
fade  case  there  against  the  goods.  One  has  to 
look  how  it  is  met.  Mr.  Voigt  has  made  no 
affidavit  himself.  I  do  not  wish  to  press  that 
against  bim  too  mucb,  because  it  is  a  faot  tbat 
in  1916  *  draft  affidavit  bad  been  prepared  which 
was  seized  in  the  mail  en  route  by  tbe  British 
Government  end  sever  reaehed  him,  but  that  vtt 
in  1»16.  It  is  now  1919.  Neither  has  Mr.  Voigt 
ever  asked  what  be  should  do  to  prove  bis  case, 
nor  have  bis  advisers  over  here  ever  oommunioated 
with  bim,  and  said,  "  Why  haven't  jou  sworn  that 
affidavit  tbat  was  tent  tojtu?  if  i*  bas  gone 
wiong  here  is  another.  Swear  this."  Theieforf. 
it  does  not  seem  to  me,  although  it  may  be  rather 
regretted  that  tbe  draft  sffiJavtt  was  prevented 
reaching  him,  to  explain  tbe  fact  tbat  we  have  no 
affidavit  from  bim  here  at  all. 

The-  draft  affidavit  was  rather  vague.  Tbe  only 
denial  tbat  be  put  in  at  all  as  to  these  goods  being 
destined  for  Germany  is  tbe  last  paragraph : 
44  The  goods  were  cousigned  to  the  Trust  and 
were  intended  for  consumption  in  Holland  only." 

There  is  tbe  evidence  of  the  bank,  acd  there  is 
some  correspondence,  and  I  think  it  is  partlv 
made  out  tbat  aome  of  tbe  goods  were  consigned 
to  Laudt  ii nd  Rickerteen  fur  tbeir  account,  aDd 
Rome  were  consigned  for  account  of  Voigt  But 
it  comes  to  the  same  thing  in  the  end,  because 


Landt  and  Rir-kerUen  warn  acting  just  as  Acer 
"M,  and  the  Rotterdam  Bank  were  to  sell  for 
Vo«gt  on  bis  account  snd  for  bis  benefit. 

Tne  question  which  I  have  to  answer  is  this  :  I* 
this  e**e  sufficient  to  robot  tbe  frmd/ans  cate 
mbde  bf  the  Crown  showing  that  these  peopU* 
~eie  doing  tbeir  best  to  get  tbe  goods  into 
G  -trmany,  and  were  all  acting  for  tb«  same  end 
and  pursuing  tb«  sam»  mt tbods.  I  do  not  think 
that  it  does  rebut  it.  I  think  tbat  the  intention 
of  these  gentlemen  was  to  get  tbe  goods  into 
Girmany  if  they  <o"ld.  It  is  pointed  oat  in  some 
of  the  letters  that  although  there  were  difficulties 
tbe  goods  did  set  into  Germany  afterwards,  and 
it  is  certainly  to  my  mind  a  very  material  oircum- 
ptance  tbat  the  only  persons  who  can  be  found  to 
bave  Dure  baaed  any  of  tbe  goods  at  this  time  were 
this  firm,  wbn  bad  b»en  fined  heavily  by  tbe 
Netherlands  Oversea  Trust  for  a  breach  of  con- 
tract 

There  is  no  case  here  of  a  sub-sale  to  persons 
in  Holland.  There  is  no  suggestion  of  any 
matter  of  tbat  kind,  and  I  think  that  the  case  for 
tbe  claimant  is  not  sufficient  to  rebut  tbe  pre. 
sumption  arising  in  tbe  Crown's  case,  and  tbat 
there  mcst  be  a  decree  of  condemnation,  with 
co*ts. 

S  >licitor  for  the  Procurator-Goneral,  Treaeury 

Soiiciior. 

Solicitor  for  the  oliimant,  Wallont  and  Co. 


Snjanu  Court  of  |ui)icalurc. 

 e  

COURT  OF  APPEAL. 

Feb.  13  a»id  14,  1919. 
(Before  Banubs,  Warbinctox  and  Duke,  LJJ.) 

The  Gaoara.  (a) 

APPEAL  FBOM  THE  ADMIRALTY  DIVISIOX. 

International  law — Shipping — Practice — Writ  in  rein 
against  ship—Rea  in  possession  of  Esthonian 
Government — Impleading  foreign  Government — • 
Status  of — Provisional  recognition  —  Do  facto 
independence — Comity  of  nations— Jurisdiction  of 
British  courts. 

The  plaintiffs  issued  a  writ  in  rem  against  a  ship 
which  was  in  the  possession  in  England  of  the 
Esthonian  Government,  who  moved  to  set  the  vr'd 
aside.  The  British  Government  had,  for  the  time 
being,  and  with  reserixitions  as  to  the  fulurr,  reemj- 
vised  the  Esthonian  XatioruU  Council  as  a  tie  facto 
independent  body.  Further,  in  the  present  view  of 
Hi«  Majesty's  Government,  the  Esthonian  Govern, 
ment,  was  such  a  Government  as  could,  if  it  thought 
fit,  set  up  a  Prize  Court. 

Held,  that  the  British  Government  had,  for  the  timr. 
being,  recognised  the  Eetfionian  National  Council 
a*  being  a  sovereign  Power,  and  that,  as  a  sovereign 
Power  cannot  be  impleaded  in  the  British  courts, 
the  writ  must  be  set  aside. 

Appeal  from  a  judgment  of  Hill,  J.,  from  which  the 

facts  arc  taken. 
"On  the  1st  Jan.  1919  the  plaintiffs,  described  in 

the  writ  as  the  West  Russian  Steamship  Company 

(o)  U«poTt«l  bj  W.  C.  SiKDroan.  E*q  .  Barrister-si- 

Liw. 
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Limited,  procured  to  be  issued  out  of  this  court  S> 
writ  »»  rem  against  the  steamship  Gagara,  now 
sailing  under  the  name  of  the  Kajak,  and  the  parties 
interested  in  the  said  steamship,  and  procured  tho 
said  Bhip,  which  was  lying  in  the  Port  of  London, 
to  be  arrested  by  the  marshal.  In  the  affidavit 
to  lead  warrant  of  arrest,  the  plaintiffs  are  stated  to 
be  '  A  corporate  body  incorporated  under  the  laws 
of  Russia  having  their  registered  office  at  Potrograd 
and  to  be  the  true  and  lawful  owners  of  the  said 
steamship.'  The  writ  is  indorsed  with  a  claim  for 
possession  as  owners.  It  stated  the  ship  to  be  of 
the  port  of  Petrograd.  As  required  by  Order  V., 
r.  15,  in  actions  of  possession,  notice  of  the  com- 
mencement  of  the  action  was  given  to  tho  Consul  - 
General  of  Russia.  On  the  9th  Jan.  appearance 
under  protest  was  entered,  and  a  summons  wan 
taken  out  asking  that  the  writ,  service,  and  all 
subsequent  proceedings  be  set  aside  on  the  ground 
that  the  owners  of  the  Gagara  are  the  Esthonian 
Government.  The  matter  having  been  adjourned 
into  court,  tho  summons  has  since  been  amplified 
by  a  notice  of  motion  alleging  (1)  that  the  court  has 
no  jurisdiction,  and  (2)  that,  if  it  has,  it  ought  in  its 
discretion  to  refuse  to  entertain  the  suit.  The 
grounds  on  which  it  is  said  that  tho  court  has  no 
jurisdiction  are  (a)  the  dispute  is  between  two 
foreigners  as  to  a  foreign  ship ;  (6)  the  ship  was  and 
is  in  the  service  of  the  Esthonian  Government ; 
(c)  the  ship  is  the  property  of  the  Esthonian  Govern- 
ment ;  and  (d)  the  ship  has  been  properly  and  law- 
fully condemned  as  prize  by  a  decree  of  the  Estho- 
nian Government. 

"  The  facta  as  concerns  the  ship  appearing  from 
the  affidavits  filed  for  the  plaintiffs  are  as  follows ; 
The  head  office  of  the  company  was  or  is  at  Petro- 
grad. It  has  sub-offices  at  Reval  and  other  places. 
Mr.  Zalenoff  is  managing  director.  Mr.  Tornigas  is 
manager.  The  plaintiff  company  in  1914  purchased 
tho  Gagara.  and  she  was  transferred  to  tho  company, 
and  in  July  1914  was  registered  in  the  name  of 
tho  company  as  owners  at  Petrograd  under  tho 
Russian  merchant  nag.  During  the  earlier  part  of 
the  war,  tho  Gagara  was  under  some  form  of  requisi- 
tion in  the  service  of  the  Government  of  the  Czar, 
and  afterwards  by  arrangement  with  tho  company 
in  tho  service  of  the  Government  which  succeeded — 
Prince  Zeroffs  Government.  Tho  Bolshevik 
Government,  having  come  into  power  on  tho 
21st  June  1918,  declared  4  the  whole  of  tho  Russian 
mercantile  fleet,  including  the  Gagara,  to  bo 
national  property,  and  in  April  1918,  enacted 
tho  formalities  for  fulfilling  such  declaration ' — 
par.  7  of  Mr.  ZalenofTs  affidavit.  During  tho 
spring  and  summer  of  1918  the  Gagara  was  at 
Petrograd  under  repairs  which  wero  being  done 
under  the  Bolshovik  Government.  Tho  employees 
of  the  company's  office  were  left  there,  but  tho 
directors  wero  forcibly  turned  out.  Mr.  Zalenoff, 
after  a  time  in  prison,  ultimately  was  ablo  to  lcavo 
for  Copenhagen.  Mr.  Tornigas  also  later  on  suc- 
ceeded in  escaping  from  Petrograd.  They  are  now 
both  in  London,  and  Mr.  Zalenoff  holds  the  power  of 
attorney  of  the  company.  In  the  autumn  of 
1918  the  Bolshevik  Government  loaded  a  cargo  of 
wood  on  the  Gagara,  and  sent  her  on  a  voyage  to 
Copenhagen  under  the  captain  who  had  originally 
been  appointed  by  the  company,  with  some  of  tho 
old  crew  and  others  put  aboard  by  the  Bolshevik 
Government.  The  Bolshevik  Government  had 
changed  her  name  from  Gagara  to  Scvernaja  Kom- 
m-ma.    The  next  that  Mr.  Zalenoff  and  Mr.  Tomi- 


gas  heard  of  her  was  that  the  Gagara  had  proceeded 
to  Reval  on  a  voyage  to  Copenhagen,  and  then  that 
the  vessel  and  her  crew  had  been  seized  by  the 
Esthonian  Government,  which  had,  put  on  board 
another  crew,  and  that  the  company's  Reval  branch 
had  addressed  to  '  Tho  Ministry  of  Trado  and  In- 
dustry of  the  Esthonian  Provisional  Government ' 
a  protest  dated  the  14th  Dec.  1918,  wherein  they 
state  that  they  learned  that  the  ship  had  been 
seized  by  the  Esthonian  Government  as  a  prize  of 
war,  and  protest,  that  the  ship  was  seized  by  the 
Bolsheviks  quite  illegally  and  protest  against  the 
ship  and  her  cargo  being  considered  a  prize  of  war, 
and  lay  on  the  Esthonian  Government  all  the 
responsibility  for  whatever  may  happen-  to  the 
ship  in  future.  Mr.  Tornigas,  who  was  then  at 
Helsingfors  also  telegraphed  to  the  'Minister 
President  of  the  Esthonian  Government'  saying 
that  the  ship  belonged  to  the  company  and  asking 
for  her  release.  Receiving  no  satisfaction,  Mr. 
Zalenoff  and  Mr.  Tornigas  proceeded  to  London 
and  began  tho  present  proceeding*. 

"  The  facts  concerning  the  ship  appearing  from 
tho  affidavits  filed  for  the  Esthonian  Government 
are  as  follows:  About  tho  4th  Dec  191 8,  the  ship 
w  as  captured  by  tho  Esthonian  Government ;  sho 
was  then  flying  the  red  flag  of  tho  Bolshevik  Govern- 
ment ;  she  had  on  board  Seals  of  that  Government, 
including  a  Seal  4  Fleet  of  Soviet  Republic  steamer 
Severnaja  Kommuna '  and  bills  of  lading  of  her 
cargo,  dated  1-12-1918,  which  expressed  the  cargo 
to  be  shipped  by  4  The  People  s  Commissary  of 
Trado  and  Industry  Petrograd  Department '  unto 
4  authorised  Representative  of  the  Russian  Socialist 
Federative  Soviet  Republic  in  Scandinavia,  Voro- 
novsky '  at  Copenhagen.  The  ship  was  brought 
into  Reval  and  4  A  Decree  of  Condemnation  against 
her  was  made '  by  the  Esthonian  Government.  A 
translation  of  what  is  described  as  an  4  extract 
from  Journal1  of  Records  of  the  Esthonian  Pro- 
visional Government'  exhibited  to  tho  affidavit 
contains  the  following  'ships  as  war  prizes: — 
Minister  of  Trade  and  Industry,  Koestner,  informs 
that  besides  steamship  Kodurnaa,  steamship 
Sercrnaja  Kommutta  ex  Gagara  has  arrived  at  Reval 
with  a  cargo  of  wood.  It  is  decided  to  condemn 
both  vcfsels  as  war  prizes,  together  with  their 
cargoes,  and  to  make  the  disposal  of  tho  cargoes 
the  duty  of  the  Minister  of  Trade  and  Industry.' 
Upon  this,  as  appears  from  a  certificate  of  tonnago 
exhibited  to  the  affidavit  of  tho  present  master,  tbo 
ship  was  registered  under  tho  name  of  Kajak  at 
Reval,  as  of  Esthonian  nationality,  and  with  tho 
Esthonian  Republic  designated  as  owners.  Captain 
Kommus  was  appointed  master  by  tho  EstLonian 
Provisional  Government,  and  by  their  instruction  a 
bill  of  lading,  dated  the  13th  Dee.,  1918  was  signed 
by  Captain  Kommus  for  the  cargo  already  on  board 
whereby  the  cargo  was  expressed  to  bo  shipped 
by  the  *  Esthonian  Provisional  Government '  to 
bo  delivered  at  London  4  unto  the  Esthonian 
Government  Representative,  Professor  Piipv,'  and 
the  ship  sailed  under  the  Esthonian  Hag  and  arrived 
in  London  under  command  of  Captain  Kommus, 
and  with  a  crew  appointed  by  the  Esthonian 
Government  The  appearance  under  protest  was 
entered,  and  this  motion  is  made  on  behalf  of  what 
is  described  in  the  affidavits  as  the  Esthonian 
National  Council  and  Provisional  Government, 
claiming  to  be  a  Democratic  Republic,  and  the 
sovereign  governing  power  of 
affidavits  which  set  out  the  i 
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summarised  assert  that  a  state  of  war  exists  between 
the  Esthonian  Government  and  the  Soviet — i.e., 
Bolshevik  Government,  and  assort  that  the  Oagara 
is  the  property  of  the  said  Esthonian  Government, 
and  engaged  in  the  service  of  the  Government  and 
at  present  being  used  by  that  Government  for 
purposes  in  connection  with  the  war. 

"  A  number  of  affidavits  having  been  filed 
relating  to  the  status  of  the  Eathonian  Government, 
I  though  it  right  to  inform  the  Foreign  Office  and 
to  invite  its  assistance ;  and  it  has  been  stated  to 
me  by  the  legal  representatives  of  the  Crown  that 
His  Majesty's  Government  '  has  for  the  time  being, 
provisionally,  and  with  all  necessary  reservations 
as  to  the  future,  recognised  the  Esthonian  National 
Council  as  a  de  facto  independent  body,  and  accord- 
ingly has  received  certain  gentlemen  as  informal 
diplomatic  representatives  of  the  Esthonian  Pro- 
visional Government,'  and,  further,  that  the 
present  view  of  His  Majesty's  Government,  again 
without  in  any  way  binding  them  as  to  the  future, 
is  that  the  Government  so  recognised  is  Buch  a 
sovereign  Power  as  could,  if  it  thinks  fit,  set  up  a 
Prize  Court.  It  appears  from  documents  in  the 
case  that  the  provisional  recognition  of  the 
Esthonian  National  Council  and  Provisional  Govern- 
ment was  antecedent  to  the  date  in  December 
when  the  ship  was  seized  at  Reval,  and  it  continues 
to  this  day.* 

Hill,  J.  said  that  if,  for  the  time  being,  the 
Eathonian  National  Council  was  recognised  by 
His  Majesty's  Government  as  a  de  facto  independent 
body,  and  the  Esthonian  Provisional  Government 
as  its  executive,  the  courts  of  this  country  must, 
for  the  time  being,  recognise  it  abo.  The  plaintiffs 
must  seek  their  remedy  in  the  Esthonian  Courts. 
The  writ,  the  warrant  of  arrest,  and  all  subsequent 
proceedings  must  be  set  aside  with  costs,  and  the 
motion  must  bo  allowed. 

The  plaintiffs  appealed. 

Inskip,  K.C.  (Dumas  and  J.  R.  EUis  Cunliffe  with 
him)  for  the  appellants. — The  defendants  have  not 
been  able  to  snow  that  the  British  Government 
have  recognised  the  Esthonian  National  Council 
as  being  an  independent  sovereign  body.  They 
have  shown  that  this  Government  is  benevolently 
disposed  towards  Esthonia,  and  recognises  that  the 
Esthonian  Government  is  for  the  time  being  inde- 
pendent and  have  the  status  of  belligerents.  That, 
however,  is  not  enough.  The  recognition  is  only 
limited  and  provisional,  and  deals  only  with  the 
present  and  not  with  the  future.  The  sovereignty 
of  Esthonia  is  at  present  limited  and  not  absolute. 
This  case  is  not  therefore  governed  by  the  case  of 
The  ParlemetU  Beige  (42  L.  T.  Rep.  •  273 ;  4  Asp. 
Mar.  Law  Cas.  234;  5  Prob.  Div.  197).  Ho 
referred  to 

The  City  of  Berne,  1804,  9  Ves.  347  ; 

MigheU  v.  SuUan  of  Johore,  70  L.  T.  Kcp.  64  ; 

(1894)  1  Q.  B.  149; 
Oppenhcim  on  International  Law,  2nd  edit., 

voL  1,  p.  90  ; 
Westlake  on   International   Law,   Part  1, 

Peace,  p.  57 ; 
Halleck's  International  Law,  4th  edit,  vol.  1 

E.  90; 
eaton's    International    Law,    6th  edit., 
p.  37 ; 

Historicus'  Letters   on   International  Law, 
p.  24; 


[Or.  o#  Apr. 


Peru  (Republic)  v.  Dreyfus  Brothers  and  Co., 

58  L  T.  Rep.  433  ;  38  Ch.  Div.  348  ; 
7'Ae  Manilla,  1808,  Edw.  1  ; 
The  Helena,  1801, 4  C.  Rob.  3. 

Bateion,  K.C,  and  F.  L.  Hindt,  for  the  Estho- 
nian Government,  were  not  called  upon. 

Bankes,  LJ. — This  is  an  appeal  from  a  decision 
of  Hill,  J.,  which  he  gave  under  the  following 
circumstances:  The  West  Russian  Steamship 
Company  Limited,  brought  an  action  in  rem 
against  the  steamship  Oagara,  now  sailing  under 
the  name  of  Kajak,  and  the  parties  interested  in  the 
steamship.  The  same  plaintiffs  also  brought  an 
action  against  the  freight.  They  alleged  that 
they  were  the  owners  of  the  steamship,  and  claimed 
a  declaration  to  that  effect,  and  an  injunction 
against  persons  removing  the  vessel  or  her  cargo, 
or  permitting  the  same  to  be  removed,  and  a  decree 
condemning  the  defendants  in  costs  and  damages. 
An  appearance  was  entered  under  protest,  and  a 
motion  was  then  made  to  the  Admiralty  Court  to 
sot  aside  the  writ  and  all  subsequent  proceedings 
upon  the  ground  that  the  Court  had  no  jurisdiction 
to  entertain  the  action,  on  four  grounds:  (1)  The 
dispute  was  between  two  foreigners  as  to  a  foreign 
ship;  (2)  the  steamship  was  and  is  in  the  service 
of  the  Esthonian  Government ;  (3)  the  vessel  and 
her  cargo  were  the  property  of  that  Government ; 
and  (4)  the  vessel  has  been  properly  and  lawfully 
condemned  as  prize  by  a  decree  of  that  Government. 

Hill,  J.  dealt  with  the  case  in  reference  to  the 
claim  that  the  vessel  was  the  property  of  the 
Esthonian  Government  and  had  been  lawfully 
condemned  as  prize,  and  be  gave  no  decision  in 
reference  to  the  point  that  the  dispute  was  between 
two  foreigners  as  to  a  foreign  ship.  The  plaintiffs 
appealed. 

The  question  which  Hill,  J.  decided,  and  which  we 
have  to  decide,  is  whether  the  Esthonian  National 
Council  has  been  recognised  by  the  Government 
of  this  country  as  having  the  status  of  a  foreign 
Sovereign.  If  so,  it  is  not  disputed  that  the  Co  arte 
of  this  country  will  not  allow  that  Council  to  be 
impleaded  in  any  of  these  Courts.  The  principle 
upon  which  that  practice  proceeds  was  laid  down 
in  The  Parlement  Beige  (sup.),  in  a  passage  which 
was  quoted  by  Lord  Ether  in  MigheU  v.  SuUan  of 
Johore  (sup.),  and  which  is  as  follows:  "Tho 
principle  to  be  deduced  from  all  these  cases  is  that, 
as  a  conscquonco  of  the  absolute  independence 
of  every  sovereign  authority,  and  of  the  inter- 
national comity  which  induces  every  sovereign 
State  to  respect  tho  independence  and  dignity  of 
every  other  sovereign  State,  each  and  every  ono 
declines  to  exercise  oy  means  of  its  courts  any  of 
its  territorial  jurisdiction  over  the  person  of  any 
Sovereign  or  ambassador  of  any  other  State,  or  over 
tho  publio  property  of  any  State  which  is  destined 
to  public  use,  or  over  the  property  of  any  ambassa- 
dor, though  such  sovereign,  ambassador,  or  property 
be  within  its  territory,  and  therefore,  but  for  tho 
common  agreement,  subject  to  its  jurisdiction." 
From  that  passage  it  appears  that  the  principle 
arises  from  international  comity,  and  the  rule  is 
there  laid  down  with  reference  to  matters  in  respect 
of  which  the  Court  will  not  exercise  its  territorial 
jurisdiction. 

Hill,  J.,  in  his  judgment,  indicated  the  grounds 
on  which  he  thought  that  the  claim  of  the  Esthonian 
Government  came  within  the  rule  so  laid  down. 
He  said:    *' In  the  first  place,  the  Esthonian 

Digitized  by  Google 


Thb  Gagaha. 


r>50 


MARITIME  LAW  CASES. 


Or.  of  Act.] 


The  Gauara. 


[Or.  of  Apt. 


Government  is  in  actual  possession  of  the  ship, 
and  that  Government  states  that  the  ship  is  being 
used  by  it  for  public  purposes.  The  plaintiffs 
invite  the  Court  to  take  that  possession  away  by 
arrest  of  the  ship,  and  ultimately  by  decree  to 
transfer  it  to  the  plaintiffs.  But  to  permit  the 
arrest  is  to  compel  the  Esthonian  Government 
either  to  submit  to  the  jurisdiction  of  the  Court  or 
to  lose  their  de  fario  possession,  and  to  compel  the 
Esthonian  Government  to  submit  to  this  Court 
the  question  of  the  ownership  of  the  Gagara,  In 
accordance  with  the  principles  laid  down  in  7  he 
Parlement  Beige  («up.)  and  7  he  Broadmayne  (13 
Asp.  Mar.  Law  Cas.  366;  1H  L.  T.  Rep.  891  ; 
(1916)  P.  61),  I  conceive  I  cannot  oompel  the 
Esthonian  Government  to  submit  to  the  juris* 
diction.  But  if  that  difficulty  could  be  got 
over,  there  remains  this  further  difficulty.  The 
Esthonian  Government  seized  the  ship  jure  belli, 
and  condemned  her  as  the  property  of  thoir 
enemy,  the  Bolshevist  Government."  On  those 
grounds  Hill,  J.,  came  to  the  conclusion  that  the 
easo  was  one  in  reference  to  which  the  Court  would 
not  exercise  jurisdiction,  provided  the  Court  Mas 
satisfied  that  the  Esthonian  Government  were 
recognised  by  our  Government  as  a  foreign  Sovereign 
With  that  part  of  his  judgment  I  entirely  agree. 

The  question  therefore  which  remains  is  whether 
Hill.  J.  was  right  in  coming  to  the  conclusion 
that  the  evidence  before  him  was  such  that  he  ought 
to  come  to  the  conclusion  that  the  Esthonian 
National  Council  had  been  recognised  as  having  the 
status  of  a  foreign  Sovereign.    Upon  that  point  I 
refer  to  a  passage  in  Lord  Esher,  M-R.'s  judgment 
in  Mighellv.  Sultan  of  Johore(sup.),  and  particularly 
to  a  passage  in  Kay,  L.J.'s  judgment,  as  to  the 
materials  upon  which  the  court  is  justified  in  acting, 
and  constrained  to  act,  in  such  a  matter.  Lord 
Esher  says :    '*  I  am  of  opinion   .    .    .  that, 
when  once  there  is  the  authoritative  certificate  of 
the  Queen  through  her  minister  of  state  as  to  the 
status  of  another  Sovereign,  that  in  the  courts  of 
this  country  is  decisive.   Therefore  this  letter  is 
conclusive  that  the  defendant  is  an  independent 
Sovereign."  Kay,  L.J.  says :  "  The  status  of  a  foreign 
Sovereign  is  a  matter  of  which  the  courts  of  this 
country  take  judicial  cognisance — that  is  to  say,  a 
matter  which  the  court  is  either  assumed  to  know 
or  to  have  the  means  of  discovering,  without  a  con- 
tentious inquiry  as  to  whether  the  person  cited  is  or 
is  not  in  the  position  of  an  independent  sovereign. 
Of  course,  the  court  will  take  the  best  means  of 
informing  itself  on  the  subject,  if  there  is  any  kind 
of  doubt,  and  the  matter  is  not  as  notorious  as  the 
status  of  somo  great  monarch  such  as  tho  Emperor  of 
Germany."    Then  he  goes  on  to  say,  dealing  with 
the  letter  from  the  Colonial  Office,  signed  by  an 
official  there,  and  purporting  to  be  written  by  tho 
direction  of  the  Secretary  of  State  for  the  Colonies  : 
"  Proceeding  as  it  does  from  the  office  of  one  of  the 
principal  Secretaries  of  State,  and  purporting  to  be 
written  by  his  direction,  I  think  it  must  be  treated 
as  equivalent  to  a  statement  by  Her  Majesty  herself, 
and,  if  Her  Majesty  condescends  to  state  to  one  of 
her  court*  of  justice  that  an  individual  cited  before 
it  is  an  independent  Sovereign,  I  think  that  state- 
ment must  be  taken  as  conclusive." 

In  the  present  case  the  statement  is  in  the  fullest 
sense  authoritative.    It  emanates  from  the  Foreign 
Office,  and  was  presented  to  Hill,  J.  by  His  Majesty's 
Attorney-General ;  and  the  only  question  is  whether 
amounts  to  a  statement  that  the  Esthonian 


National  Government  has  the  status  of  a  foreign 
independent  Sovereign. 

The  materials  before  the  court  consist  partly 
of  certain  letters  passing  between  the  Foreign 
Office  and  some  gentlemen  who  addressed  the 
Foreign  Office  as  being  the  authorised  representa- 
tives of  Esthonia,  and  partly  of  a  statement  by  the 
Attorney-General  and  by  junior  counsel  for  the 
Treasury  at  the  hearing  before  Hill,  J.  The 
plaintiffs'  counsel's  submission,  as  I  understand  it, 
is  that,  so  far  as  the  statements  in  the  letters  of  the 
Foreign  Office  are  concerned,  they  are  deliberately 
ambiguous  statements  of  a  benevolent  character, 
and  not  such  an  emphatic  and  deliberate  statement 
of  fact  as  the  court  should  require ;  and  he  further 
says  that  no  statement  as  to  the  recognition  of  a 
sovereign  State  can  be  sufficient  unless  it  appears 
that  the  recognition  is  irrevocable.  On  that  last 
point  he  cites  two  passages  from  Westlake's  Inter- 
national Law  and  Oppenheim's  International  Law. 
He  has  also  cited  passages  from  Hall,  Halleek,  and 
Wheaton.  It  does  not  appear  however,  that  those 
writers  entirely  agree  on  that  particular  point. 
At  any  rate,  their  statements  have  reference  to 
conditions  very  different  from  the  exceptional 
conditions  existing  as  regards  the  status  of  States  in 
Europe  at  the  time  that  this  dispute  arose. 

I  read  the  letters  of  the  Foreign  Office  as  being 
statements  which  recognise  to  the  full  the  sove- 
reignty of  Esthonia,  but  with  the  limitation  that, 
under  the  exceptional  conditions  due  to  tho  setting 
up  of  the  Peace  Conference,  no  undertaking  could  be 
given  to  continue  the  recognition,  if  conditions 
altered,  and  I  think  that  that  would  be  a  sufficient 
statement  to  compel  the  court  to  decline  jurisdic- 
tion in  reference  to  any  matter  which  coses  within 
the  principle  laid  down  in  the  passage  which  I  have 
read  from  the  judgment  in  The  Parlement  Beige 
[sup.).  But,  however  that  may  be,  I  think  myself 
that  the  statements  which  were  made  by  tho  law 
officers  of  the  Crown  are  free  from  the  objections 
that  counsel  for  the  plaintiffs  suggested  were  to  be 
found  in  the  letters  of  the  Foreign  Office.  The 
Attorney-General  said :  "  Our  own  Government — 
and  looking  at  the  affidavits  in  this  case  I  sec  the 
statement  is  no  less  true,  whether  the  Government  of 
France  or  of  the  Government  of  Italy — has,  for  the 
time  being  provisionally,  and  with  all  necessary 
reservations  as  to  the  future,  recognised  the 
Esthonian  National  Council  as  a  ie  facto  indepen- 
dent body,  and,  accordingly,  has  received  a  certain 
gentleman  as  the  informal  diplomatic  representative 
of  that  Provisional  Government.  The  state  of  affairs 
is  of  necessity  provisional  and  transitory.  The 
matter  remains  to  be  determined  in  the  way  which 
has  been  described."  J  unior  counsel  for  the  Treasury, 
at  a  later  stage,  said  :  "If  it  would  assist  the  court 
I  have  the  Attorney-General's  authority  for  stating 
to  the  court  that,  in  the  present  view  of  His  Majesty's 
Government,  and  without  in  any  way  binding 
itself  as  to  the  future,  the  Esthonian  Government  is 
such  a  Government  as  could,  if  it  thought  fit,  set  up 
a  Prize  Court." 

Reading  those  deliberate  statements  of  the  law 
officers  of  the  Crown  as  expressing  the  attitude  of 
the  Government  towards  the  Esthonian  National 
Council,  I  cannot  help  feeling  that  if  the  court  were 
to  exercise  jurisdiction  in  respect  of  such  a  dispute 
us  arises  in  this  action,  they  would  not  be  acting  in 
accordance  with  what  was  pointed  out  in  the 
Parlement  Beige  (sup.)  as  being  tho  principle  of 
international  comity,  and  that  there  "would  be  a 
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divergence  of  action  as  between  the  courts  of  this 
country  and  the  statements  that  have  been  made  by 
the  Government  of  the  country  as  to  the  attitude 
which  this  country  was  prepared  to  adopt. 

On  those  grounds,  I  think  that  the  view  of  Hill,  J. 
was  right 

Wabbimoton,  L.J. — I  agree  for  the  name  reasons, 
and  have  nothing  to  add. 

Dukb,  L.J.-I  agree.         Appeal  dUniMeiL 

Solicitors  for  the  appellants,  Ince,  Colt,  Ince,  and 
Roscoe;  for  the  respondents,  William  A.  Crump 
and  Son. 


June  30  and  July  1,  1919. 

(Before  Bankzs  and  Scbutton,  L.JJ.  and  Evs,  J.) 

Thk  Hassil.  (o) 

appkal  fboh  thk  admiralty  division. 

Collision  — "  Pilot  vessels  when  engaged  on  their 
station  on  pilotage  duty  " — Light*— Regulation*  for 
Preventing  Collisions  at  Sea  1896,  art.  8. 

Art.  80/  the  Regulations  for  Preventing»CoUi*ions  at 
Sea  1896  require*  that  "  pilot  vessels  when  engaged 
on  their  station  on  pilotage  duty  "  shall  carry  "  a 
white  light  at  the  mast  head,  visible  all  round  the 
horizon,"  and^On  thentar approach  of  or  to  other 

and  shall  flash  or  show  them  at  nhtrrt  intervals,  .  .  ." 
It  also  requires  that,  when  not  engaged  on  their 
station  on  pilotage  duty,  pilot  vessels  shall  carry 
liahts  similar  to  those  of  other  vessels  of  their  ton- 
vage. 

The  pilot  cutter  8.,  while  proceeding  out  from 
Barry  Docks  to  put  a  pilot  on  board  a  vessel 
which  had  signalled  for  a  pilot,  was  carrying  at  her 
■masthead  the  "all-round"  while  light.  On  the 
approach  of  the  steamship  H.  she  did  not  flash  or 
show  her  side-lights,  and  was  run  into  and  sunk 
by  the  H.  off  the  entrance  between  the  break- 
waters. 

Held,  by  the  Court  of  Appeal,  affirmirg  Hill,  J., 
that  the  H.  was  not  to  blame  for  the  collision  ;  and 
held  by  Hill,  J.  and  by  Scrutton,  L.J.  in  the 
Court  of  Appeal  that  the  S.  wai  not  engaged  on 
her  station  on  pilotage  dvty,  and  wai  to  blame  for 
carrying  only  her  matiheatl  white  light. 

Action  of  damage  by  collision. 

The  plaintiffs  were  the  owners  of  the  pilot  cutter 
Shamrock  and  her  master  and  ciow,  proceeding  for 
their  lost  effects. 

The  defendants  were  the  owners  of  the  Norwegian 
steamship  Hostel. 

On  the  evening  of  the  25th  Jan.  10)8  a  collision 
took  place  off  the  entrance  to  Barry  Docks  between 
the  Shamrock  and  the  Hansel.  '  The  Shamrock 
was  proceeding  out  to  a  vessel  which  had  signalled 
for  a  pilot.  Her  sails  were  set,  but  as  there  was 
little  or  no  wind  she  was  being  propelled  by  oars. 
The  Hansel  was  coming  in.  The  pilot  cutter  was 
exhibiting  at  her  masthead  a  whito  light  visible 
all  round  the  horizon,  which  those  on  board  the 
Hansel  only  made  out  among  the  other  white  lights 
visible  in  the  vicinity  at  a  distance  of  about  300 
yards.  It  was  contended  by  the  defendants  that 
the  Shamrock  was  exhibiting  improper  and  mis- 

(a)  lU-i««led  by  W.  C.  S»NbroRD,  Esq..  Burater  at 
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leading  lights,  and  that  the  Hassd  was  not  to  blame 
for  the  collision. 

Lewis  Noad  and  R.  F.  Hayward  for  the  plaintiffs. 

Laing,  K.C.,  and  Dumas  for  the  defendants. 

Hill,  J. — This  is  a  claim  by  the  owner  of  the 
pilot  cutter  Shamrock  and  the  master  and  crew, 
proceeding  for  their  lost  effects,  against  the  owners 
of  the  steamship  H asset  to  recover  damages  for  the 
sinking  of  the  Shamrock  at  the  entrance  to  Barry 
by  collision  between  the  Shamrock  and  Hasetl 
on  the  evening  of  the  25th  Jan.  1918.  The  Sham- 
rock is  a  cutter  of  51ft  in  length.  There  is  no 
evidence  as  to  her  exact  tonnage.  She  carried  a 
crew  of  three  hands  and  three  pilots.  The  Haseel 
was  a  steamship  of  3968  tons  gross  and  356t. 
long.  She  had  a  part  cargo,  and  was  in  charge  of  a 
pilot.  The  Shamrock  was  coming  out  from  Barry 
and  the  Hassd  was  proceeding  into  dock.  It  was  a 
fine,  clear,  moonlight  night.  The  tide  was  one  and  a 
half  hours  ebb.  In  between  the  breakwaters  at  the 
mouth  of  tho  entrance  channel  the  tide  would  be 
slack,  but  just  outside,  on  that  state  of  the  tide,  it 
would,  across  the  entrance,  be  of  a  force  of  between 
two  and  three  knots. 

The  Shamrock  had  been  lying  inside  the  west 
breakwater,  and  was  proceeding  out  to  put  a 
Newport  pilot  on  board  a  steamer  which  had 
signalled  for  such  a  pilot  She  carried  at  her  mast- 
head an  "all-round"  white  light  She  had  a 
red  and  green  combination  light  lit,  but  it  was 
never  exhibited.  She  had  sail  set,  but  there  was 
hardly  any  wind,  and  she  was  being  worked  out 
with  the  help  of  sweeps  at  a  very  slow  speed.  The 
Hassel,  which  was  showing  regulation  lights  and 
also  docking  lights,  had  been  dodging  about 
outside  waiting  for  the  display  of  tho  signal  to 
indicate  that  she  could  enter  dock — the  exhibition 
of  a  green  light  on  the  end  of  the  jetty.  A  steamer 
passed  down  coming  out,  and  then  the  docking 
signal  was  displayed,  and  the  Hassel  turned  and 
headed  for  the  entrance,  N.W.  and  then  N.W.  by  N. 
She  had  a  tug  ah  pad  and  another  astern. 

The  plaintiffs'  case  was  that  the  Shamrock  was 
between  the  breakwaters  or  a  little  outside  them, 
and  well  on  the  west  side  of  that  passage,  when  the 
masthead  and  red  lights  of  the  Hassel  were  seen 
about  a  quarter  of  a  mile  away  and  a  little  abaft 
the  port  beam,  the  Shamrock  heading  About  S.W. ; 
and  that  the  Hassel  came  on  and,  when  within  a 
length  or  two  of  the  Shamrock,  opened  her  green 
light  and  ran  into  the  cutter. 

The  defendants'  case  was  that  the  Hostel  was 
waiting  for  tho  docking  signal,  and  that  after  tho 
outward-bound  steamer  had  passed  down  the 
docking  signal  was  displayed,  and  she  proceeded 
towards  the  entrance  with  her  engines  working  at 
slow  and  stop,  and  got  on  to  a  N:W.  by  N.  heading 
and  then  saw,  at  one  and  a  half  cables  distance, 
a  white  light,  which  was  tho  "  all-round  "  masthead 
light  of  the  Shamrock,  and,  very  ahortly  after- 
wards, the  sails  of  the  Shamrock.  The  Shamrock 
was  then  in  the  middle  of  the  entrance  between  the 
breakwaters,  a  little  on  the  port  bow  of  the  Hassel, 
Upon  that,  the  helm  was  hard  a-ported  and  the 
engines  given  a  touch  ahead,  and  the  bow  tug  was 
ordered  to  pull  to  the  eastward,  and  the  stern  tug 
was  ordered  to  hold  up  tho  stern  of  the  Hassel  also 
to  the  eastward ;  but  the  tide,  which  was  setting 
across  just  outside  the  entrance,  had  such  an  effect 
on  the  Hassel,  that  it  carried  her  to  the  westward 
•n  to  the  Shamrock  before  the  Hassel  had  time  to 
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carry  out  her  intended  manoeuvre  of  getting  her 
head  to  the  eastward  and  passing  under  the  stem 
of  the  Shamrock.  The  pilot  said  he  could  not 
starboard  to  counteract  the  effect  of  the  tide  because 
of  the  presence  of  the  Shamrock,  and  he  could  not 
go  astern  because  it  was  too  late,  and  the  Ha&ttl 
was  too  far  in,  and  if  he  had  attempted  to  do  so  the 
tide  would  havo  set  the  Hostel  down  on  to  the 
breakwater.  He  further  said  that  if  he  had  known 
of  the  Shamrock  earlier  he,  could  have  gone  astern. 

I  find  that  the  collision  was  in  the  line  across  the 
ends  of  the  breakwaters,  or  possibly  a  little  outside 
that  line.  I  find  that  the  collision  happened  as  the 
defendants  say  it  happened,  not  by  any  starboard 
ing  of  the  Hassel —  there  was  none — and  not  by  the 
stern  tug  of  the  Hassel  pulling  the  stern  to  the  east- 
ward against  the  tide,  and  throwing  the  HasseTs 
head  to  the  westward,  but  by  the  tide  setting  her 
to  the  westward  and  preventing  her  from  turning 
sharply  enough  to  avoid  the  Shamrock.  I  am 
advised  that  when  the  Shamrock  was  seen  the  pilot 
was  quite  right  not  to  go  astern ;  it  was  too  danger 
ous,  having  regard  to  the  tide.  I  am  also  advised 
that  when  the  Hassel  saw  the  Shamrock  there  was 
nothing  which  the  Hassel  could  properly  be  called 
upon  to  do  which  would  have  prevented  the  colli- 
sion. Upon  that  advice  I  find  that  at  that  time, 
and  from  that  time  forward,  there  was  no  negli- 
gence on  the  part  of  the  Hassel.  Had  the  Hassel 
been  aware  that  the  Shamrock  was  in  the  channel  at 
a  time  when  the  Hassel  was  considerably  further 
out,  the  Hassel  could,  by  going  astern,  have  avoided 
the  collision,  and  in  my  view,  therefore,  could  and 
ought  to  have  gone  astern  had  she  been  aware  of  the 
position  of  the  Shamrock.  The  question  therefore 
ia :  Ought  the  Hassel  at  such  earlier  time  to  have 
been  aware  that  the  Shamrock  was  proceeding  out 
through  the  channel  ?  It  must  be  remembered 
that  the  Shamrock  was  moving  very  slowly  indeed 
— those  on  board  of  her  say  at  about  a  knot.  She 
had  only  such  movement  as  her  sweepB  gave  her. 
She  was  showing  an  "  all-round  "  white  light,  and 
nothing  else.  In  my  opinion  she  was  carrying  an 
improper,  and  in  the  circumstances,  a  misleading 
light  I  do  not  think  the  carrying  of  that  light 
can  be  justified  under  any  regulation.  Counsel 
for  the  plaintiffs  contended  that  she  was  "  engaged 
on  her  station  on  pilotage  duty  "  within  art  8  of 
the  Regulations  for  preventing  Collisions  at  Sea, 
and  therefore  the  light  she  had  required  to  carry 
was  "a  white  light  at  the  masthead,  visible  all 
round  the  horizon."  But  if  she  was  on  her  station 
on  pilotage  duty,  then  according,  to  art  8,  she 
"  shall  carry  a  white  light  at  the  mast  head,  visible 
all  round  the  horizon,  and  shall  also  exhibit  a  flare- 
up  light  or  flare-up  lights  at  short  intervals,  which 
shall  never  exceed  fifteen  minutes."  That  sho 
certainly  was  not  doing. 

Moreover,  pilot  vessels,  when  engaged  on  their 
station  on  pilotage  duty,  shall  "  on  the  near 
approach  of  or  to  other  vessels  .  .  .  have 
their  sidelights  lighted,  ready  for  use,  and  shall 
Hash  or  show  them  at  short  intervals,  to  indicate 
the  direction  in  which  they  are  heading,  but  the 
green  light  shall  not  be  shown  on  the  port  Bide, 
nor  the  red  light  on  the  starboard  side." 

That  also  the  Shamrock  certainly  did  not  do.  I 
think  she  was  not  on  her  station.  I  dare  say  she 
was  on  pilotage  duty,  because  she  was  going  out  to 
put  a  pilot  on  board  a  ship.  But  it  Bceins  straining 
It  very  much  to  say  that  from  the  moment  she  got 
under  way  from  inside  the  west  breakwater,  she 


was  on  her  station ;  but  even  if  she  was,  and  was 
justified  in  carrying  her  "  all-round  "  white  light 
she  was  bound  to  carry  out  the  rest  of  the  obliga- 
tions which  attach  to  pilot  vessels  in  such  a  position, 
namely,  to  show  a  flare-up  light  or  flare-up  lights  at 
short  intervals,  and  to  exhibit  her  side  lights  on 
the  near  approach  of  or  to  other  vessels. 

On  the  other  hand,  if,  I  think,  she  was  not 
engaged  on  her,  station  on  pilotage  duty,  her 
obligation  was  to  41  carry  lights  similar  to  those  of 
other  vessels  of  her  tonnage."  I  do  not  know 
what  her  precise  tonnage  was.  She  either  came 
within  art  5  or  art  6  or  art  7  (3).  If  she  was  under 
twenty  tons  she  came  within  art  7  (3).  Therefore 
she  either  had  to  carry  side  lights  under  art.  5,  or 
exhibit  them  under  art  6,  or,  under  art  7  (3), 
if  she  was  a  vessel  44  under  oars  or  sails,  of  less  than 
twenty  tons,"  her  obligation  was  to  "  have  ready 
at  hand  a  lantern  with  a  green  glass  on  one  side 
and  a  red  glass  on  the  other,  which,  on  the  approach 
of  or  to  other  vessels,  shall  be  exhibited  in  sufficient 
time  to  prevent  collision,  so  that  the  green  light  shall 
not  be  seen  on  the  port  side  nor  the  red  light' on  the 
starboard  side."  In  such  a  position,  for  the  Sham- 
rock to  carry  a  single  41  all-round "  white  light 
was  not  only  against  the  regulations,  but  was  most 
misleading. . 

Whether  there  was  a  breach  of  the  regulations  or 
not  the  question  still  remains,  having  regard  to  the 
fact  that  the  Shamrock  carried  and  exhibited  this 
"all-round"  white  light  and  nothing  else,  and 
whether  those  on  board  the  Hassel  ought  to  have 
seen  it  sooner,  and,  having  seen  it,  appreciated  that 
it  was  the  light  of  the  vessel  under  way  and  pro- 
ceeding down  to  the  entrance.  There  were,  as  one 
might  anticipate,  many  white  lights  being  exhibited 
to  the  northward  of  the  entrance,  and  the  Sham- 
rock was  proceeding  very  slowly.  I  am  advised 
and  I  entirely  agree,  that  there  was  no  negligence  in 
those  on  board  the  Hassel  in  not  sooner  picking  out 
the  white  light  of  the  Shamrock  from  the  stationary 
lights,  or  in  not  sooner  appreciating  that  the  white 
light  was  that  of  a  vessel  under  way  and  coming 
down  to  the  entrance. 

I  therefore  find  that  there  was  no  negligence  on 
the  part  of  the  Hassel,  and  so  finding,  it  is  unneces- 
sary to  determine  whether  the  Shamrock  got  under 
way  before  or  after  the  docking  signal  was  dis- 
played. It  is  admitted  that  it  would  be  wrong 
for  her  to  get  under  way  after  the  docking 
signal  was  displayed.  Nor  is  it  necessary  to  deter- 
mine, whether,  even  if  the  Shamrock  got  under 
way  before  the  docking  signal  was  displayed,  it  was 
proper  to  continue  down  the  channel  when  the 
Hassel  was  seen  to  be  coming  up ;  or,  in  other 
words,  although  actually  being  propelled  bv  cans, 
whether  the  Shamrock  was  not  within  the  by-law 
which  forbids  vessels  lying  or  remaining  in  the 
course  of  the  traffic.    I  need  not  determine  that 

The  facts  which  I  have  already  found  make  St 
clear  that  the  plaintiffs  have  made  out  no  case  of 
negligence  against  those  in  charge  of  the  /7a.«W, 
Therefore  there  must  be  judgment  for  the  defen- 
dants. 

The  plaintiffs  appealed. 

Bateson,  K.C.,  and  Leuns  Xoad  for  the  appel- 

Laing,  K.C.,  and  Dxmas  for  the  respondents, 
the  defendants. 

[The  argument*  wero  confined  to  the  question 
whether  those  on  board  the  Hassel  were  negligent.] 
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Bankes,  L.J. — This  is  an  appeal  from  a  judgment 
of  Hill,  J.,  in  an  action  in  which  the  owners  of  the 
Shamrock  claimed  that  the  loss  of  that  vessel  in  a 
collision  which  occurred  between  tho  Shamrock  and 
the  Hassel  was  duo  entirely  to  the  fault  of  those 
in  charge  of  the  Hassel.  The  learned  judge  found 
that  the  Hassel  was  not  to  blame,  and  upon  that 
finding  gavo  judgment  for  the  defendants,  and  the 
plaintiffs  now  appeal. 

There  is  a  good  deal  in  the  story  of  the  events 
which  preceded  the  accident  about  which  there  is 
no  dispute.  The  Shamrock  was  a  pilot  cutter  about 
•TOft.  in  length.  She  had  been  lying  moored  to 
a  buoy  a  short  distance  inside  the  western  break- 
water at  the  entrance  to  Barry  Harbour.  The 
collision  occurred  on  the  evening  of  the  25th  Jan. 
1018,  at  7.30 ;  and  it  is  admitted  on  all  hands 
that  it  was  a  fine  clear  night,  and  there  was  no 
appreciable  wind.  It  is  to  bo  regretted  that  no  evi- 
dence was  given  as  to  the  exact  position  in  which 
the  Shamrock  was  lying,  and  what  course  she  took  in 
getting  from  her  moorings  to  the  place  where  the 
collision  occurred.  But  no  evidence  was  given  about 
that ;  and  tho  case  of  the  Shamrock  was  confined 
to  the  statement  that  she  was  being  navigated 
with  sweeps,  that  she  was  proceeding  at  the  rate 
of  about  one  knot,  and,  at  the  time  of  the  collision, 
she  had  got  past  the  western  breakwater  and  out- 
side tho  entrance,  a  distance,  perhaps,  of  some  300 
feet,  and  she  was  then  proceeding  on  a  courso 
heading  south-west. 

The  HasseVs  case,  ss  pleaded,  was  that,  when  the 
Shamrock  came  into  view,  she  was  apparently 
close  to  the  western  breakwater,  and  one  of  the  ques- 
tions about  which  there  was  a  dispute  was  as  to  tho 
exact  position  of  the  Shamrock  at  the  time  the  colli- 
sion occurred.  It  is  quite  true  that,  both  in  the 
preliminary  act  and  the  defence,  the  appellants 
had  pleaded  that  theSAamroak  was  apparently  close 
to  the  western  breakwater ;  but  when  they  came 
to  give  their  evidence  they  asserted- that  the  real 
position,  as  ultimately  ascertained,  of  the  Sham- 
rock was  that  she  was  practically  half-way  between 
the  two  breakwaters  right  in  the  entrance  of  the 
harbour,  and  the  learned  judge  accepted  the 
HasseVs  story  on  that  point.  He  says :  "  I  find 
that  the  collision  was  in  the  line  across  the  end  of 
the  breakwaters,  and  possibly  a  little  outside  that 
line."  In  that  finding  I  concur,  and  that,  therefore, 
places  the  position  of  the  Shamrock  at  the  time  of  the 
collision.  She  was  showing  only  one  bright  white 
light,  a  masthead  light  I  think  that,  had  a  different 
view  been  taken  in  reference  to  those  on  board  the 
Hasael  appreciating  what  that  white  light  meant, 
there  might  have  been  a  very  serious  question  as  to 
whether  the  Shamrock  was  under  the  circumstances, 
showing  the  proper  light.  But,  having  regard  to  the 
advice  that  was  given  to  the  learned  judge  in  the 
court  below,  and  tho  same  advice  given  to 
us  by  our  assessors  in  this  court,  it  is  not  really 
necessary  to  consider  whether  tho  Shamrock  had, 
or  had  not,  under  tho  circumstances  in  which 
she  was  placed,  the  proper  lights.  She  had 
this  one  bright  white  light,  and  it  is  not  dis- 
puted that  that  light  is  discernible  at  a  very  con- 
siderable distance.  Those  on  board  the  Hostel 
said  they  did  not  appreciate  that  this  white  light 
was  the  light  of  a  vessel  until  they  got  within  about 
a  cable  or  a  cable  and  a  half  s  length  of  it,  and  the 
reason  which  they  gave  for  that  was  that  there 
were  so  many  white  lights  showing  at  that  part  of 
the  dock,  and  that  this 
Tol.  XIV,  N.  8. 


a  pace  that  it  was  not  reasonablo  to  expect  that  any 
proper  look-out  should  have  appreciated  that  there 
was  a  vessel  right  in  tho  middle  of  the  fairway.  At 
the  time  when  the  docking  light  was  clearly  exposed, 
inviting  vessels  to  enter,  it  was  not  reasonable  to 
expect  that  they  should  or  could  have  appreciated 
that  fact.  In  the  court  below  the  judge  was  advised, 
and  he  accepted  the  advice,  that  that  case  on  the 
part  of  those  on  board  the  Hassel  was  a  reasonable 
answer,  and  we  are  given  the  same  advice  by  our 
assessors,  I  accept  it,  and  think,  under  the  cir- 
cumstances, that  there  was  no  negligence  on  the 
part  of  those  on  board  the  Hasael  in  not  appre- 
ciating sooner  than  they  did  the  fact  that  the 
Shamrock  was  in  the  position  in  which  she  was, 
being  moved  slowly  right  across  the  entrance  to  the 
dock  by  sweeps  at  the  time  when  tho  Hansel  was 
being  invited  to  their  knowledge  to  enter  through 
this  narrow  and  awkward  entrance. 

It  is  obvious,  therefore,  that  the  Shamrock  had 
placed  herself  in  a  position  not  only  of  very  con- 
siderable danger  to  herself,  but  a  position  which 
rendered  the  navigation  of  any  vessel  coming  into 
this  narrow  entrance  under  the  then  existing  con- 
ditions very  difficult  and  dangerous.  There  was 
an  ebb  tide  running  with  the  force  of  about  two 
and  a  half  to  three  knots,  and  the  evidence  also 
was  that  for  some  little  distance  just  outside  the 
entrance  the  tide  had  very  much  less  effect  than  it 
had  a  little  further  out ;  and  therefore,  in  the  case 
of  a  vessel  like  the  Hassel,  which  was  340ft. 
long,  there  came  a  period  when  the  tide  would  have 
much  more  influence  upon  her  stern  than  upon  her 
bows,  and  would  tend,  therefore,  to  sweep  her 
round ;  and  having  regard  to  her  length  and  the 
entrance  being  only  350  feet  wide,  that  might  place 
her  in  a  position  which  it  would  be  extremely 
difficult  for  her  to  manoeuvre  without  running 
great  risk  of  fouling  cither  the  eastern  or  the  western 
breakwater. 

That  was  tho  position  of  these  two  vessels,  as 
found  by  the  learned  judge  in  the  court  below,  and 
whose  finding  we  accept.  But  then  it  was  said  that, 
assuming  that  to  bo  tho  case,  those  on  board  the 
Hassel  were  guilty  of  negligence,  because,  appre- 
ciating, as  they  did,  the  fact  that  the  Shamrock 
was  where  she  was,  and  that  tho  two  vessels  were 
that  distance  apart,  the  Hassel  could,  by  the  exercise 
of  proper  manoeuvres,  have  avoided  the  collision ;  and 
it  is  argued  that  the  mancruvres  which  she  ought  to 
have  executed  were  to  reverse,  or,  by  proper  tug 
action,  to  have  secured  that  her  head  should  bo 
drawn  sufficiently  to  the  starboard  to  avoid  collision 
with  this  little  cutter.  [The  Lord  Justice  considered 
the  evidence  in  this  regard,  and  said  that  he  accepted 
tho  advice  of  the  assessors  that  it  was  too  dangerous 
for  the  Hassel  to  reverse,  and  that  there  was  nothing 
that  she  could  have  been  properly  called  upon  to  do 
which  would  havo  prevented  the  collision.]  For 
these  reasons  tho  appeal  must  be  dismissed  with 
costs. 

SCRDTTON,  L.J. — I  agree,  but  as  I  think  a  general 
question  of  importance  to  pilotage  cutters  is  in- 
volved, I  will  add  a  few  words.  The  first  question  is, 
taking  the  HasseVs  own  account  of  the  distance  at 
which  she  first  saw  the  Shamrock,  could  she,  by  the 
exercise  of  reasonable  care  and  skill,  havo  avoided 
the  pilot  cutter  lying  in  the  entrance  ?  That  is  a  pure 
question  of  seamanship,  and  I  am  not  sufficiently 
confident  in  my  own  nautical  knowledge  to  accept 
the  suggestion"  of  counsel  for  the  appellants,  who 

* B  Joogle 


554 


MARITIME  LAW  CASES. 


Or.  o»  Art.] 


H.M.S.  Drake. 


[Ct.  of  Apr. 


ask  me  to  disregard  the  opinion  of  four  competent 
seamen.  The  second  question  is  whether  those  on 
board  the  Hatsel  ought  to  have  seen  this  cutter 
earlier.  We  are  advised  by  our  assessors  that  there 
was  no  negligence  in  not  realising  sooner  that  the 
white  light  on  the  Shamrock  was  not  a  shore  light 
Those  two  findings  are  necessary  to  support  the 
judgment  in  the  court  below  that  the  Hassel  could 
not  by  reasonable  care  and  skill  have  avoided  the 
Shamrock. 

In  my  view  the  cutter  was  quite  wrong  in  carry- 
ing only  her  masthead  white  light  That  would  be 
the  light  to  show  if  she  were  "engaged  on  her 
station  on  pilotage  duty,"  but  I  do  not  think  that 
because,  a  cutter  is  going  to  put  a  pilot  on  board 
some  ship  or  is  bringing  a  pilot  away  from  some 
ship,  ahe  is  "  engaged  on  her  station  on  pilotage 
duty  "  or  is  entitled  to  carry  a  white  light  only  and 
not  side  lights.  I  think  this  pilot  cutter  would  have 
created  some  astonishment  in  Barry  Harbour  if  she 
had  started  letting  off  flares  ;  and  that  the  harbour 
master  would  have  stopped  the  fireworks  very 
promptly,  for  the  reason  that  she  was  not  on  her 
station  on  pilotage  duty.  I  gather  that  it  is  a 
habit  with  pilot  cutters  to  take  an  extended  view 
of  what  is  their  station,  and  I  think  the  sooner  they 
put  the  idea  out  of  their  heads,  and  have  recourse 
to  ordinary  side-lights  which  will  give  other 
vessels  a  much  better  chance  of  seeing  what  they 
are  doing,  the  better.  In  The  Reginald  (1007, 
10  Asp.  Mar.  Law  Cas.  CIO),  it  was  held 
that  a  pilot  cutter  returning  from  her  pilotage 
station  with  only  a  white  light  was  not  exhibiting 
proper  lights,  and  I  agree  with  that  decision. 
Further,  the  cutter  came  out  about  the  time  when 
the  docking  signal  for  the  Hostel  to  enter  was 
exhibited,  and  she  could  easily  have  been  stopped  ; 
by  going  on  she  put  unnecessary  difficulties  in  the 
way  of  a  largo  vessel  to  which  pilot  cutters  are 
merciv  ancillary.  1  agree  that  the  appeal  should 
be  dismissed. 

Eve,  J. — I  have  had  some  doubt  about  the  case, 
but  I  am  satisfied  that  the  decision  turns  on  questions 
of  seamanship,  on  which  we  ought  to  avail  ourselves 
of  the  advice  of  our  assessors.  As  regards  the 
questions  whether  the  Shamrock  was  on  her  pilotage 
station  and  was  exhibiting  her  proper  lights,  I 
prefer  to  keep  an  open  mind,  as  these  matters  havo 
not  been  argued  on  the  appeal.  dimitMjm 

Solicitors  for  appellants,  Gamlen,  Boicerman,  and 
Forward,  for  Hunter  and  White,  Newport ;  for  the 
respondents,  Gilbert  Robert  ton,  Cardiff. 


July  1.2,  am/ 3,  1010. 
(Before  Bankes  and  Scrutton,  L.JJ.  and  Evk,  J.) 
H.M.S.  Drake,  (a) 

APrt.VL  FROM  THE  AD.MIRALTV  DIVISION. 

Collision —  Ship  "  vol  under  command"  —  When 
entitled  to  give  "  not  under  command "  signal 
— Duly  of  ship  "  not  under  command  " — Keeping 
course,  and  speed-  Regulations  for  I'rcirnling 
(  '(Minions  at  Sen  |0H>.  arti.  4,  21.  rv- 

.1  ship,  which,  H'hil"  not  ahsolulrly  htlptcs*,  is  in 
such  «  condition  that  shr  cm  not  take  thr  ordiuury 
and  prompt  measures  which  a  »w/  of  her  type 

(a)  Reported  by  W.  C.  Bun>roap4  Em..  Barrister  «t- 


may  reasonably  be  expected  to  take,  may  be  entitled 

properly  hoisted  the  appropriate  signal  under 
art.  4  of  the  Regulations  for  Preventing  Collisions 
at  Sea  is  not  thereby  necessarily  bound  to  keep 
her  course  and  speed  under  art.  21 
Per  Scrutton,  L.J.  :  A  vessel  which  is  "  not  under 
command  "  is  not  entitled  to  mislea/l  vessels  which 
have  to  keep  out  of  her  way,  by  taking  action  first 
in  one  way  and  then  in  another  without  justifica- 
tion. She  is  entitled  to  take  the  proper  manoeuvres 
suited  to  Iwr  cafe. 

The  Hawthornbank  (0  Asp.  Mar.  Law  Cas.  635  '• 

00  L.  T.  Rep.  203  ;  (1004)  P.  120)  distinguished. 
Appeal  by  the  plaintiffs,  the  owners  of  the  Mendip 
Range,  from  a  judgment  of  Roche,  J.,  in  an  action 
for  damage  by  collision. 

The  plaintiffs  sued  the  defendant.  Captain  S.  H. 
Radcliffe,  R.N.,  commanding  H.M.8.  Drake,  for 
damage  to  the  Mendip  Range,  the  result  of  a  collision 
which  occurred  between  the  two  vessels  in  Rathlin 
Sound  on  the  morning  of  the  2nd  Oct,  1017.  The 
weather  was  fine  and  clear,  the  wind  southerly  (a 
light  to  a  moderate  breeze),  and  the  tide,  which  was 
at  rlood,  was  setting  to  the  eastward  with  a  force 
of  about  two  knots  an  hour.  The  Mendip  Range,  a 
screw  steamship  of  4405  tons  gross  and  385ft  in 
length,  was  on  a  voyage  from  Philadelphia  to 
(•lasgow  with  a  general  cargo.  The  case  for  the 
plaintiffs  was  that  the  Mendip  Range  was  in 
Rathlin  Sound,  on  a  course  of  S.E.  |  E.  magnetic, 
making  about  ten  knots  an  hour,  when  the  Drake 
was  observed  about  three  miles  away  and  three 
points  on  the  port  bow  of  the  Mendip  Range,  in 
the  company  of  some  destroyers  and  enveloped  in 
smoke  clouds,  steering  south  west  and  that  shortly 
afterwards,  ahe  exhibited  two  discs,  indicating  that 
she  was  not  under  command.  When  the  vessels 
were  about  a  mile  distant  the  helm  of  the  Mendip 
Range  was  starboarded,  and  two  short  blasts 
sounded  ;  and  whilst  she  was  going  off  under  star- 
board helm  the  Drake,  being  then  on  the  starboard 
bow  of  the  Mendip  Range,  was  seen  turning  to 
starboard.  As  it  had  become  impossible  to  clear  by 
]K>rting  the  Mendip  Range,  her  helm  was  put  hard 
a-starboard,  her  engines  full  speed  astern,  and  three 
short  blasts  were  sounded.  The  Drake,  however, 
continued  to  turn  to  starboard,  struck  with  her 
ram  the  starboard  side  of  the  Mendip  Range,  and 
rendered  it  necessary  for  the  Mendip  Range  to  be 
beached.  The  plaintiffs  also  alleged  that  the 
defendant  and  those  on  board  the  Drake  (inter  alia) 
failed  to  keep  their  course  and  speed,  improperly 
exhibited  the  "  not  under  command  "  signals,  and 
ported  her  helm  or  allowed  her  head  to  go  to  star- 
board after  " 


The  case  for  the  defence  was  that  Uie  Drake  was 
south-cast  of  Rathlin  Island  after  bcin;.-  torpedoed, 
and  was  heading  southward  in  a  diaabled  and 
damaged  condition,  with  a  heavy  list  to-stnrboard. 
{She  was  then  making  about  five  to  six  knots  aa  hour, 
and  swinging  under  a  pott  helm  with  the  object  of 
rounding  Rue  Point  and  reaching,  if  po-*ibk\ 
Church  Bay.  The  Mendip  Rargr,  one  of  the 
J>rakc's  convoy  before  she  was  torpedoed,  was  seen 
about  three  or  four  miles  distant,  and  about  six 
points  on  the  starboard  bow.  The  Drake  then 
exhibited  two  black  discs  to  show  that  ahe  was  not 
under  command,  and  kept  her  helm  aport,  and. 
her  whistle  having  been  damaged  in  the  explosion. 
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sounded  a  short  blast  on  the  fog  horn.  The 
Mendip  Range,  when  crossing  ahead  of  the  Drake, 
altered  her  course  to  pott,  and,  although  the  Drake 
signalled  by  flags  and  waved  to  her  to  keep  clear,  and 
the  engine*  were  stopped  and  put  full  Bpced  astern, 
and  the  helm  put  amidships,  came  on  with 
considerable  speea  under  starboard  helm,  recrossing 
the  bows  of  the  Drake  from  port  to  Btarboard,  and 
with  her  starboard  side  struck  the  stem  of  the  Drake. 
It  was  further  alleged  by  the  defendant  that  those 
on  board  the  Mendip  Range  were  negligent  in  {inter 
alia)  starboarding,  and  in  not  keeping  clear  of  the 
Drake. 

Koche,  J.,  in  giving  judgment,  found  as  facta  that 
the  greater  part  of  the  Drake's  alteration  in  her 
course  occurred  at  quite  a  late  stage,  and  that, 
although  the  action  of  the  Drake  under  port  helm 
was  taken  before  the  Mendip  Range  altered  her 
course  under  starboard  helm,  its  e fleet  was  such 
as  nut  to  become  apparent  to  those  on  board  the 
Mendip  Range  ;  that  the  Mendip  Range  thereupon 
starboarded,  and  the  Drake  continued  under  port 
helm,  the  collision  being  thus  brought  about.  On 
the  point  whether  the  Drake  was  improperly  exhibit- 
ing "  not  under  command "  signals,  the  Elder 
Brethren  disagreed.  With  regard  to  engines,  they 
agreed  that  the  Drake  was  under  command.  As  to 
helm,  however,  one  Elder  Brother  thought  that 
she  was  under  command,  and  ought  not  to  have 
exhibited  the  two  black  discs,  being  of  opinion 
that  she  wm  able  to  get  out  of  tho  way  of  another 
vessel  in  the  manner  which  that  vessel  would  have 
reason  to  anticipate.  The  other  Elder  Brother 
took  the  opposite  view,  being  of  opinion  that,  the 
steam  steering  gear  having  been  rendered  useless, 
and  the  telephonic  communication  having  broken 
down,  it  would  take  a  very  considerable  time  to 
pass  the  orders  along  to  the  helm  by  word  of  mouti 
Under  these  circumstances,  Koche,  J.,  said  he 
could  not  find  that  the  commander  of  the  Drake 
was  negligent  in  hoisting  the  "  not  under  command  " 
signals.  As  to  the  main  charge  made  against  her — 
that  she  improperly  ported  her  helm— he  said  that 
the  allegations  made  against  her,  based  on  the 
authority  of  The  Ha  tel  horn  bank,  amounted  to  this — 
that,  if  a  vessel  showed  "  not  under  command  " 
signals,  she  must  adhere  to  tho  policy  indicated  by 
her.  As  to  that,  much,  if  not  everything,  depended 
upon  what  was  found  to  be  done ;  and  he  had  found 
that  the  order  to  port  helm  was  given  on  board  the 
Drake  before  there  was  any  alteration  of  course  on 
board  tho  Mendip  Range,  and  he  was  satisfied  that 
port  holm  action, was  taken,  not  for  the  Mendip 
Range,  but  for  tho  general  purposes  of  the  Drake 
in  directing  her  course  to  the  beach,  where  she 
wished  to  anchor  in  shoal  water.  He  was  advised 
that,  although  she  was  not  a  sinking  ship,  as 
appeared  from  the  fact  that  she  was  going  to  anchor 
in  shoal  water  and  not  to  beach  immediately,  it  was 
most  desirable  that  she  should  get  there  as  soon  as 
practicable,  and  that  all  the  indications  were  that 
those  in  charge  of  the  Drake  were  doing  their 
best  to  that  end.  In  those  circumstances,  he  was 
unable  to  find  that  the  Drake  was  guilty  of  negligence 
because  she  took  that  action,  inasmuch  as  she 
thought  that  the  Mendip  Range,  having  regard  to 
the  Drake's  "  not  under  command  "  signals,  would 
shape  to  pass,  and  would  be  able  to  pass,  clear  of 
the  Drake  on  her  port  side  and  to  the  southward  of 
her ;  and  he  did  not  find  that  the  course  taken  by 
the  Drake  was  negligent  or  improper.  The  learned 
judge  further  said  that  he  had  been  asked  to  give 
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judgment  as  if  there  were  a  counter-claim.  He 
did  not,  however,  find  negligence  on  the  part  of 
the  Mendip  Range;  and  the  findings  would  be  that 
neither  ship  was  to  blame,  with  the  result  that  he 
gave  judgment  for  the  defendants,  each  party  to 
bear  their  own  costs. 
The  plaintiffs  appealed. 

The  Regulations  for  Preventing  Collision  at  Sea, 
1910,  provide: 

Art.  4.  (a)  A  vessel  which  from  any  accident  is  not 
under  command  shall  carry  flights]  .  .  .  and 
shall  by  day  carry  in  a  vertical  line  one  over  the  other 
not  less  than  Oft.  apart,  where  they  can  best  be  seen, 
two  black  balls  or  shapes  each  2ft.  in  diameter,  (d) 
The  lights  and  chapes  required  to  be  shown  by  this 
article  are  to  be  taken  by  other  vessels  as  signals  that 
the  vessel  showing  them  is  not  under  command  and 
cannot  therefore  get  out  of  the  way.    .    .  . 

Art.  21.  Where  by  any  of  these  rules  one  of  two 
vessels  is  to  keep  out  of  the  way,  tho  other  shall  keep 
hor  course  and  speed. 

Laing,  K.C.  ami  Lewis  Noad,  for  the  appellants, 
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Bankes,  L.J. — In  this  action  the  owners  of  tho 
Mendip  Range  sought  to  establish  that  the  damage 
to  that  vessel,  which  was  the  result  of  a  collision  with 
H.MS.  Drake,  was  due  to  the  negligence  of  those  in 
charge  of  the  Drake.  The  latter  had  been  torpedoed 
and  shortly  before  the  collision  occurred  she  had 
exhibited  the  signal  which  is  prescribed  under 
art.  4  (a)  of  the  Regulations  for  Preventing  Collisions 
at  Sea  1910  for  a  vessel  not  under  command. 
Considerable  importance  in  this  case  attaches  to  the 
proper  construction  of  that  article,  and  to  what  is 
tho  necessary  consequence  of  a  compliance  with  it. 

Counsel  for  the  appellants  contended  that  those 
in  charge  of  the  Drake  were  not  justified  in  exhibit- 
ing the  "  not  under  command  "  signal,  on  the  ground 
that  the  condition  of  the  vessel  was  not  such  as  to 
justify  any  careful  and  skilful  seaman  in  consider- 
ing that  she  was  not  under  command  so  as  to  justify 
^a43  \r  i  o  x\  ixxaC^o  r  £a  •  4  ■  1 'a1  1*^10 1 0  \  \  d^fl  t*xA  a  t  ^ 
where  the  signal  is  exhibited,  the  tights  and  shapes 
under  sub-sect,  (d)  of  that  article  are  to  be  taken  by 
other  vessels  as  signals  that  tho  vessel  showing 
them  is  not  under  command,  and  cannot,  therefore, 
get  out  of  the  way.  I  understand  the  argument  to  bo 
that,  because  under  tho  article  the  vessel  flying  tho 
signal  cannot  get  out  of  the  way,  it  follows  that 
the  other  vessel  must  get  out  of  the  way;  and 
'it  further  follows  that  art.  21  applies  to  the  vessel 
Hying  the  signal,  and  that  therefore  that  vessel 
must  keep  her  course  and  speed.  That  contention 
raises  an  important  question — first,  as  to  the  proper 
construction  of  the  article  dealing  with  a  vessel  not 
under  command.  Personally,  I  do  not  think  it 
possible  to  give  any  definition  of  what  will  constitute 
a  vessel  not  under  command,  and  I  think  the  un- 
desirability  of  doing  so  is  well  indicated  by  the 
view  taken  by  Lord  Herschell  in  The  P.  Caland 
(sup.).  [The  Lord  Justice  stated  the  facts  of  that 
case,  and  proceeded  :1  In  the  Court  of  Appeal 
tho  Master  of  the  Rolls  had  attempted  to  lay  down 
what  might  be  called  a  rule  of  construction.  Ho 
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said  :  "  Looking  at  the  Words  of  the  statute—  the 
first  part  of  the  clause  which  speak*  of  her  not 
being  under  command,  and  the  second  of  her  not 
being  under  command  so  that  she  cannot  keep  out  of 
the  way — taking  these  two  together,  it  seems  to  me 
that  the  real  construction  of  the  rule  is  that  she 
must  be  in  such  a  position  that  she  is  not  under 
command  in  this  sense,  that  she  cannot  keep  out 
of  the  way  of  another  vessel  coming  near  her.  If 
she  can  be  steered  and  if  she  can  be  stopped  and  can 
go  ahead,  which  is  necessary  in  order  that  she  may 
be  steered,  then  she  is  under  command,  and  the 
apprehension  of  her  being  likely,  however  well 
founded,  in  a  few  moments  to  be  out  of  command 
does  not  show  that  she  is  out  of  command  at  the 
moment  spoken  of."  Lord  Herschcll,  in  comment- 
ing on  that  construction,  Baid  that  he  thought  it 
was  too  narrow,  and  he  gave  an  instance  where  a 
vessel,  although  having  steerage  way,  yet.  owing  to 
some  disablement,  answered  her  helm  so  slowly 
that,  should  oocasion  arise,  she  could  not  get  out  of 
the  way  in  the  manner  which  another  vessel  would 
have  reason  to  anticipate,  might  be  a  case  which 
would  fall  within  the  rule ;  and  he  gave  another 
example,  where,  owing  to  the  breakdown  of 
machinery,  the  vessel  was  no  longer  capable  of 
being  propelled,  and  it  seemed  probable  that  she 
might  entirely  cease  to  be  capable  of  being 
propelled  at  any  moment.  He  said  that  might  be 
a  case  which  might  well,  if  the  circumstances 
justified  it,  fall  within  the  rule. 

It  seems  to  me,  speaking  broadly,  that,  in  deter- 
mining  whether  a  vessel  properly  comes  within 
this  article,  it  is  necessary  to  consider,  not  only  the 
safety  of  the  vessel  itself,  but  also  the  safety  of  any 
other  vessel  approaching  her;  and  although  the 
vessel  may  be  able  to  move  forward  or  astern,  or 
still  able  to  answer  her  helm,  yet  her  condition 
may  bo  such  that  she  cannot  take  the  ordinary 
and  prompt  action  which  a  vessel  of  her  type  might 
reasonably  be  expected  to  taka  Without  laving 
down  any  rule,  because  it  appears  to  me  that  each 
case  must  depend  upon  its  own  circumstances,  and 
in  every  case  it  must  bo  a  matter  of  degree,  yet  I 
think  that,  under  the  circumstances  I  nave  indi- 
cated, it  may  well  be  that  a  vessel  may  be  regarded 
as  being  not  under  command,  and  ought  properly, 
in  the  interest  of  those  navigating  the  sea,  to  be 
considered  as  not  under  command,  although  she  may 
be  able  to  go  ahead  or  astern  or  answer  her  helm. 
In  my  opinion,  therefore,  every  case  must  depend 
upon  its  own  circumstances  ;  and  in  even,'  case, 
assuming  there  is  what  a  lawyer  would  consider  as 
any  evidonce  on  the  point,  the  answer  to  the  question 
whether  a  vessel  is  or  is  not  under  control  must  be 
largely,  if  not  entirely,  a  matter  of  seamanship. 

In  the  present  case  I  have  no  hesitation  in  saying, 
as  a  lawyer,  that  there  is  ample  evidence  that  the 
Drake  was.  not  under  control.  She  had  been  tor- 
pedoed and  holed ;  two  of  her  engine  rooms  were 
flooded ;  she  was  in  imminent  danger  of  her  bulk* 
head  giving  way ;  and,  as  a  result,  she  was  unable 
to  proceed  at  more  than  a  very  moderate  speed— 
those  in  charge  of  her  think  from  five  to  six  knot*, 
Roche,  J.  being  of  opinion  that  she  actually  went 
seven  knots.  Possibly  she  was  going  faster  than 
luutsu  on  board  her  appreciated  or  thought  justi- 
fiable. Her  steam  steering  gear  had  been  rendered 
useless  ;  the  means  of  communication  with  the 
engine  room  had  been  seriously  interfered  with ; 
and,  although  her  engines  would  work  either  ahead 
or  astern,  and  it  was'  possiblo  to  steer  the  ship  by 
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an  elaborate  arrangement  of  placing  men  to  oona  - 
muni cate  one  with  the  other  in  order  to  give  direc- 
tions to  the  man  at  the  hand  steering  gear,  which 
was  below  the  water  line,  yet  I  think  there  ia 
abundant  evidence  that  this  vessel  was,  at  the 
material  time,  not  under  command.  I  think  that 
this  evidence  was  amply  sufficient  to  justify  a  finding 
that  the  Drake  was  not  under  command,  and  I 
should  so  find  on  my  own  knowledge,  small  as  it  is 
on  such  matters ;  but  we  have  asked  this  question 
of  those  who  advise  us.  "  Having  regard  to  the 
injuries  to  the  Drake,  particularly  the  difficulty  of 
communicating  with  the  man  at  the  wheel,  do  you 
consider  that  the  hoisting  of  the  signal  4  not  under 
command  '  was  justified  ?  "  The  answer  is  "  Yes 
and  I  entirely  agree.. 

The  appellants  endeavoured  to  draw  a  distinction 
between  where  a  vessel  is  not  in  fact  under  command 
and  where  those  in  charge  of  her  are  justified  in 
considering  that  she  is  not  under  command.  Per- 
sonally, I  cannot  see  any  distinction.  If  a  court 
were  to  find  that  the  vessel  was  not  in  such  a  con- 
dition as  to  be  properly  described  as  being  "not 
under  command,"  they  would  not  conclude  that  the 
officers  and  others  were  justified  in  considering 
that  she  was  in  that  condition.  The  court  came  to 
the  conclusion  as  to  whether  the  officers  were 
justified  upon  the  opinion  that  they  themselves 
formed  as  to  the  actual  condition  of  the  vessel. 

The  next  contention  raised  on  behalf  of  the 
appellants  upon  the  construction  of  article  4  ia 
important ;  but  I  cannot  agree  with  it.  All  that 
the  article  provides  is  that,  where  the  lights  and 
shapes  required  by  the  article  are  exhibited,  they 
must  be  taken  by  other  vessels  as  a  signal  that  the 
ship  showing  them  is  not  under  command,  and 
cannot,  therefore,  get  out  of  the  way.  If  the 
vessel  cannot  get  out  of  the  way,  the  other  vessel 
must  keep  out  of  her  way ;  and  it  follows  that,  in 
the  case  of  vessels  which  are  on  crossing  courses, 
aj  these  vessels  were,  the  one  which,  but  for  tho 
exhibition  of  the  signal,  would  bo  the  stand -on 
ship  is  converted  into  the  keep-out-of-the-way 
ship.  But  is  the  reverse  true — namely,  that  the 
keep-out-of-the-way  ship  is  necessarily  converted 
into  the  stand-on  ship  in  the  sense  that  she  must 
keep  her  course  and  speed  ?  I  cannot  think  that 
that  is  the  construction  of  the  regulation,  and  for 
this  reason  :  A  disabled  vessel  exhibiting  the  "  not 
under  command  "  signal  may  be  so  disabled  that 
it  is  impossible  for  her  to  keep  any  course  or  any 
speed,  and  I  do  not  agree  with  the  contention  of 
counsel  that  the  learned  President  in  The  Hatcihorn- 
bank  (sup.)  wa*  laying  down  any  general  rule  of  con- 
struction. I  think  he  was  merely  expressing  an 
opinion  as  to  what  should  bo  tbo  course  of  that 
particular  vessel  in  that  particular  case ;  and 
although  I  entirely  agree  that  the  rule  laid  down  in 
regard  to  that  vessel  may  apply  to  a  large  number  of 
vessels  exhibiting  the  signal,  it  is  not  true  to  say 
that  the  rule  is  applicable  to  all  vessels  so  exhibiting. 
What  tho  learned  President  said  in  that  case  was 
that  some  time  before  the  collision  took  place 
the  Hauihornbank  ported  her  helm.  He  went  on 
to  say  :  "  The  Cider  Brethren  take  the  view,  and 
1  agree,  that  that  was  a  material  cause  in  bringing 
about  this  collision.  Tho  helm  was  ported,  the 
vessel  paid  off,  and  I  think  but  for  that  having 
taken  place  there  was  a  great  probability  that  the 
plaintiff's  ship  would  have  got  across  the  bows  of 
the  barque.  My  view,  therefore,  is  that,  having 
signalled  that  she  was  not  under  command,  and 
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that  the  other  vessel  must  act  for  her.  rIio  ought 
not  to  have  acted  in  the  way  she  did,  but  should  have 
kept  her  course  and  let  the  brigantine  get  out  of 
the  way."  That,  of  course,  is  a  statement  of  the 
President's  view  in  reference  to  the  facts  of  that 
case,  which  was  a  case  in  which  it  was  possible  for 
the  vessel  exhibiting  the  signal  to  keep  her  course, 
but  in  which,  apparently,  she  deliberately  altered 
it  so  as  to  materially  contribute  to  the  collision. 

Having  dealt  with  these  two  matters  of  law,  I 
will  now  deal  as  shortly  as  I  can  with  the  facta  of 
this  case. 

The  Drake  was  torpedoed  about  nine  o'clock 
am.  about  five  miles  off  Altcarry  Head,  forming  the 
north-easterly  point  of  Rathlin  Island.  She  hnd 
been  in  charge  of  a  convoy,  of  which  the  Mendip 
Range  had  formed  a  part.  The  convoy  had  dis- 
fK-rsed,  and  the  Drake  was  proceeding  in  a  southerly 
direction  when  she  was  torpedoed.  Her  captain 
had  to  decide  what  he  should  do.  He  first  thought  j 
that  he  could  get  the  vessel  into  Belfast,  but,  after 
consulting  with  the  engineer,  be  came  to  the  con- 
clusion that  to  attempt  to  bring  her  there  would, 
not  be  safe.  So  he  decided,  if  possible,  to  bring 
the  vessel  into  Church  Bay,  and  there  await  tho 
arrival  of  salvage  tugs.  In  order  to  do  that  he  hac? 
to  turn  the  ship  round ;  and  he  proceeded  on  a 
southerly  course,  following  the  land  until  he  arrived 
off  Rue  Point.  At  that  time  tho  Mendip  Range 
was  coming  in  an  easterly  direction  through  Rathlin 
Sound,  making  about  ten  knots  an  hour— with  the 
tide  I  think  it  would  be  about  thirteen  knots  an  hour. 
Jt  is  a  matter  of  dispute  as  to  the  Bpeed  at  which  the 
Drake  was  proceeding,  but  the  learned  judge  puts 
it  at  about  seven  knots.  Tho  vessels  first  sighted 
each  other  when  they  were  distant  about  three  miles 
apart,  and  there  is  no  material  dispute  between 
the  parties  as  to  their  relative  positions  then. 
Tho  evidence  of  the  Mendip  Range  is  that  she  saw 
the  Drake  about  three  miles  away,  three  points 
on  her  port  bow.  The  evidence  of  tho  Drake  is 
that  she  saw  the  Mendid  Range  three  to  four  miles 
away,  about  six  points  on  her  starboard  bow. 
That  would  make  the  Mendip  Range  heading  about 
south-east,  and  the  Drake  south-west  The  vessels 
were,  therefore,  upon  crossing  courses.  It  is  at 
that  stage,  or  very  shortly  afterwards,  that  they 
first  sighted  each  other.  That  is  where  the  really 
important  point  of  difference  between  them  occurs. 

The  master  of  the  Mendip  Range  said  that,  when 
he  first  sighted  the  Drake,  he  did  not  realise  that 
she  was  flying  the  "  not  under  command  "  signals, 
and  he  did  not  do  so  until  sho  approached  within 
a!>out  a  mile  of  them.  Ho  took  counsel  with  one 
of  his  officers  as  to  the  proper  and  prudent  course  to 
take,  and  they  came  to  tho  conclusion,  having 
regard  to  the  way  in  which  tho  Drake  was  heading, 
that  it  would  not  be  Bafo  to  attempt  to  cross  her 
Ikiws  ;  and  he  therefore  decided  to  pass  astern  of 
her,  and  for  that  purpose  ho  starboarded  his  helm. 
He  nays  that,  after  he  had  starboarded  his  helm  for 
two  or  three  minutes  the  Drake  continued  on  her 
southward  and  westward  course,  and  there  was  no 
alteration  from  the  course  which  he  had  originally 
seen  her  following.  He  says  that,  after  two  or  throe 
minutes  had  elapsed,  the  Drake  suddenly  ported, 
and  continued  to  port,  with  the  result  that,  in  a 
very  short  space  of  time,  she  rammed  the  Mendip 
Range  on  her  starboard  bow.  He  says  that  the 
vessels  were  for  the  time  starboard  to  starboard 
before  the  Drake  changed  her  course  under  a  port 
helm.    If  that  was  tho  case  the  Drukt  would  be  in 


'  fault.  It  is  not  the  caso  of  the  Drake  keeping  her 
course  and  speed,  or  anything  of  the  kino.  It  is 
not  tho  case  of  a  disabled  vessel  unable  to  control 
herself.  If  this  case  is  correct,  it  is  a  deliberate 
change  of  course,  the  disabled  vessel  putting  herself 
under  a  port  helm,  and  continuing  under  that  port 
helm  with  sufficient  speed  to  render  a  collision 
between  the  two  veeasels  inevitable,  and  so  bringing 
about  this  serious  damage.  If  those  are  the  facts 
it  is  not  necessary  to  consider  the  construction  of  the 
rule.  But  the  Drake  disputes  that  position  alto- 
gether. Her  witnesses  sav  that  it  is  not  the  case 
that  they  altered  their  course  in  the  sense  that 
they  ported  the  helm  for  the  first  time  after  the 
Mendtp  Range  bad  starboarded  ;  that  it  is  not  the 
case  that  they  continued  on  a  south-westerly  course 
for  two  or  three  minutes  after  the  Mendip  Range  had 
starboarded  ;  that  it  is  not  the  caso  that  the  vessels 
were  ever  starboard  to  starboard.  They  say  that 
the  real  facts  wore  that  they  were,  and  had  been 
practically  ever  since  the  Mendip  Range  first 
sighted  them  and  they  first  sighted  her,  under  a 
port  helm.  They  say  it  is  quite  true  that  tho 
Drake  was  not  steering  or  answering  her  helm  in 
the  way  she  would  have  done  if  she  had  been  an 
uninjured  vessel.  Sho  required  much  more  helm 
than  she  otherwise  would  have  required, 
and  she  yawed  about,  and  they  could  not  keep 
her  upon  her  course.  But  that  was  not  their 
fault ;  they  had  given  her  a  port  helm ;  they 
had  given  orders  for  twenty  degrees  port  helm  as 
soon  as,  or  before,  they  sighted  tho  Mendip  Range, 
and  they  continued  on  under  port  helm  ;  they  gave 
no  other  order  ;  and  if  the  vessel  sheered  off  rapidly 
at  the  last,  it  was  because  of  her  disabled  condition 
and  not  because  there  was  any  alteration  of  the 
helm. 

Those  wero  the  two  stories  with  which  tho  loarned 
judge  had  to  deal.  Speaking  for  myself,  I  think 
that,  if  the  plaintiffs'  story  is  accepted,  tho  Drake 
was  liable.  On  tho  other  hand,  if  tho  story  given 
by  those  on  board  tho  Drake  is  accepted,  it  was  a 
case  of  inovitablo  accident.  Having  regard  to 
the  judgment  of  tho  learned  judge,  it  is  material  to 
notice  that  there  was  an  allegation  on  the  part  of 
the  Drake  that  thoso  on  board  the  Mendip  Range 
wero  negligent.  There  was,  therefore,  before  the 
learned  judge  the  question  whether  tho  Mendip 
Range  was  to  blame,  and  the  question  whether  the 
Drake  was  to  blame— a  double  issue.  As  regards 
tho  Mendip  Range,  it  was,  of  course,  very  material 
to  consider  whether,  assuming  that  the  Drake 
was  under  a  port  helm,  she  was  under  a  port  helm 
the  result  of  which  was  visible,  and  ought  to  have 
been  appreciated  by  thoso  on  board  the  Mendip 
Range  ;  because,  if  her  master  at  the  time  of  giving 
the  ordtT  to  starboard  ought  to  have  realised  that 
the  Drake  was  under  a  port  helm,  ho  could  not  have 
been  acquitted  of  negligence.  That  was  one  of  the 
issues  with  which  the  learned  judge  had  to  deal ; 
aud  he  came  to  the  conclusion,  and  in  that  con- 
clusion I  quite  concur,  that  tho  action  of  the  Drake 
tinder  her  port  helm  was  not  so  appreciable  as  to 
impute  any  blame  to  tho  master  of  tho  Mendip, 
Range  for  not  realising,  when  he  gave  the  order  to 
starboard,  that  he  was  starboarding  to  a  vessel  then 
already  committed  to  a  port  helm. 

But,  in  spite  of  tho  fact  that  the  Mendip  Range 
is  absolved  from  blame,  it  does  not  follow  that  the 
Drake  is  to  blame,  because  the  Drake  would  nob 
be  to  blame  unless  the  evidence  established  that, 
after  tho  Mendip  Range  had  committed  herself 
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to  a  starboard  helm,  she  committed  herself  to  a  port 
helm.  The  learned  judge  has,  I  think,  in  his  judg- 
ment, dealt  with  these  two  issues  together,  instead 
of  separately;  and  I  think  that  that  possibly 
accounts  for  the  way  in  which  he  has  expressed  his 
opinion  on  one  or  two  matters.  Personally,  I  am 
quite  satisfied  with  the  evidence  of  Captain  Rad- 
cliffc  and  his  navigating  lieutenant.  [The  Lord 
Justice  then  dealt  with  the  evidence  of  these  and 
other  witnesses,  which,  he  said,  showed  that  the 
Drake  was  committed  to  a  port  helm  before  the 
Mtndip  Range  committed  herself  to  a  starboard 
helm,  and  continued  :]  Counsel  for  the  respondent 
pointed  out  one  matter  which  is  important  in 
reference  to  the  captain's  evidence,  and  that  is 
that,  the  steam  whistle  having  been  rendered 
useless,  he  attempted  to  give  the  signal  that  he  was 
under  a  port  helm  by  means  of  his  fog  horn  at  the 
time  when  the  vessels  were  possibly  some  three 
miles  apart.  That,  of  course,  is  quito  inconsistent 
with  the  vessel  being  on  a  south-west  course, 
and  on  a  south-west  course  under  cither  a  star- 
board helm  or  no  helm  at  all.  The  learned  judge 
deals  with  the  matter  in  this  way.  Speaking  of  the 
course  of  the  Drake  after  she  had  turned  round, 
he  says :  "  She  proceeded  so  to  do,  for  that  purpose 
turning  round  first  under  a  starboard  helm,  so  as  to 
get  into  position,  and  was  then  navigated  under  what 
may  be  described  generally  as  port  helm."  Later 
he  says  :  "  Certainly  when  some  witnesses  come  and 
speak  of  the  Drake  having  been  under  port  helm  for 
three  quarters  of  an  hour,  the  only  explanation  of 
that  can  be  that  it  is  quite  true  that,  for  a  very 
substantial  period,  she  had  been  discontinuou&ly 
and  at  intervals  acting  under  port  helm  to  make  a 
course  towards  the  south  part  of  Rathlin  Island, 
which  she  desired  to  make."  The  learned  judge 
seems  there  to  say :  "  Well,  she  was  committed 
to  a  port  helm,  but  she  was  acting  discontinuouslv 
and  at  intervals  under  a  port  helm."  If  he  means 
by  that  to  describe  the  action  of  the  vessel  herself, 
that  is  one  thing ;  but  if  he  means  to  indicate  that 
varying  orders  were  given  to  the  helm,  with  great 
submission  to  him,  I  do  not  think  that  the  evidence 
really  justifies  it  He  goes  on :  "  and  that  may 
explain  the  exaggeration  of  time  which  is  given  as 
the  period  for  which  she  was  under  port  helm  con- 
tinuously before  the  collision."  I  think  he  is  there 
speaking  not  of  the  evidence  of  the  captain  and  of 
the  navigating  lieutenant  so  much  as  the  evidence 
of  the  lieutenant-commander.  Then  ho  says: 
"  But  J  am  satisfied  that  the  Drake  was  not  under 
effective  port  helm  for  anything  like  ten  minute* 
before  the  collision."  Stress  is  laid  on  the  word 
"  effective,"  and  1  think  that  the  learned  judge  was 
laying  stress  upon  it  for  the  puipose  of  vindicating 
the  Mtndip  Rang:  rather  than  of  indicatiikg  liis 
view  as  to  the  action  of  the  Drake.  In  another 
passage  he  says :  "  It  is  obvious  that  a  good  deal 
and,  as  I  find,  the  greater  part  of  the  alteration  of 
the  Drake  occurred  at  quite  a  lato  stage,  as  1  am 
advised  that  it  is  a  nautical  probability  ;  and  I  find 
as  a  fact,  that  although  the  action  of  the  Drake 
under  port  helm  was  taken  before  the  Mendip 
Rmge  herself  altered  under  starboard  helm,  its 
effect  was  not  such  as  to  become  apparent  to  those 
on  board  the  Mendip  Range."  He  is  there  clearly 
dealing  with  both  issues  together.  He  is  acquitting 
tho  Mendip  Range,  because  he  says  the  course  of  the 
Drake  was  not  apparent.  But,  according  to  my 
view,  he  is  also  acquitting  the  Drake  when  he  says 
that  the  action  of  the  Drake  under  port  helm  was 
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taken  before  the  Mendip  Range  herself  altered  her 
course  under  starboard  helm.  Further  on  he  says: 
"  As  to  that,  of  course,  much,  if  not  everything, 
depends  upon  what  one  finds  was  done  ;  and  1 
have  already  found,  and  repeat  the  finding  that  the 
order  for  port  helm  action  was  given  on  board  the 
Drake  before  there  was  any  alteration  on  board 
the  Mendip  Range,  and  I  am  satisfied  that  port 
helm  action  was  taken,  not  for  the  Mendip  Range, 
but  for  the  general  purposes  of  the  Drake  in  directing 
her  course  to  the  beach  where  she  desired  to  anchor 
in  shoal  water."  The  general  conclusion  which 
I  draw  fmm  the  learned  judge's  judgment  is  that 
he  intended  to  decide,  and  did  decide,  this  material 
question  as  to  whether  the  Drake  took  port  helm 
action  after  the  Mendip  Range  had  starboarded. 
He  intended  to  decide  it  in  favour  of  the  Drake*  It 
is  suggested,  no  doubt,  that  the  Drake  turned  more 
rapidly  under  her  port  helm  at  the  last  than  she  had 
done  at  an  earlier  stage ;  but  I  do  not  think  that  tho 
learned  judge  intended  to  find,  and  personally  T  do 
not  think  ho  would  have  been  justified  in  finding, 
that  there  was  an  alteration  of  helm  in  the  sense  that 
anyone  on  board  the  Drake  gave  any  fresh  hclin 
orders. 

That  is  a  conclusion  at  which  1  have  arrived  upon 
this  evidence,  and,  in  my  opinion,  the  view  taken 
by  the  learned  judge  was  right,  and  I  think  that 
the  Mendip  Range  cannot  bo  charged  in  this 
case  in  any  way  with  having  contributed  to 
the  accident,  and  I  think  also  that  those  in 
charge  of  the  Drake  were  not  to  blame.  The 
case  is  one,  so  far  as  she  is  concerned, of  inevitable 
accident.  In  my  opinion  tho  learned  judge  arrived 
at  the  right  conclusion,  and  the  appeal  must  be 
dismissed. 

Sckutton,  L.J. — This  is  a  case  of  some  little 
difficulty,  but,  after  considering  carefully  the  argu- 
ments addressed  to  us  and  the  facta  of  the  case, 
lam  not  satisfied  that  the  judgment  of  the  learned 
judge  below  was  wrong  ;  indeed,  I  am  inclined  to 
think  it  was  right. 

There  are  two  points  of  some  general  importance 
in  connection  with  the  construction  of  article  4. 
The  first  point  is  whether  the  Drake  was  entitled 
to  hoist  the  two  black  balls,  a  signal  to  be  taken 
by  other  vessels  as  an  indication  that  the  vessel 
showing  them  is  not  under  command,  and  there- 
fore cannot  get  out  of  the  way.  Art  15  (c),  which 
deals  with  similar  signals  in  fog,  uses  language 
which  is  different,  but  which  must  be  intended  to 
mean  the  same  thing  ;  it  speaks  of  "  a  vessel  under 
way,  which  is  unablo  to  get  out  of  the  way  of  an 
approaching  vessel  through  being  not  under  coin- 
maud,  or  unable  to  manoeuvre,  as  required  by  those 
rules."  1  take  it,  therefore,  that  cither  the  signal 
under  art  4  or  the  signal  under  art  15  is,  in  effect-, 
a  notice  to  the  other  ship  that,  because  of  an 
accident  she  cannot  be  relied  on  to  do  what  would 
be  expected  from  an  ordinary  ship,  because  of 
either  her  present  condition  or  of  the  extreme 
probability  of  something  resulting  from  an  accident 
in  the  near  future ;  consequently,  that  the  other 
ship  must  keep  out  of  her  way  and  not  rely  on  her 
complying  with  the  rules.  Further,  it  seems  to 
me  that  the  rule  does  not  mean  that  the  vessel 
must  be  absolutely  helpless,  but  she  must  be  in 
such  a  condition  that  her  means  of  directing  her 
course  by  steam  and  helm  are  not  reliable,  and 
not  what  would  be  expected  from  an  ordinary  ship. 
When  a  ship  is  in  that  condition  she  is  justified  in 
warning  other  ships  that  she  cannot  lie  relied  on 
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to  act  in  the  ordinary  way,  and  that  they  most  keep 
out  of  her  way.    Of  course,  ahe  cannot  make  that 
condition  simply  by  hoisting  the  black  balls ;  she 
must  show  facta  which  reasonably  afford  some 
ground  for  her  taking  that  view.   We  have  asked 
those  who  advise  us,  it  being  a  matter  largely  of 
nautical  skill,  whether  they  consider  on  the  facts 
that  the  Drake  was  in  that  condition,  and  their 
opinion  is  that  she  was  not  under  command  ;  and 
so  far  as  it  is  matter  for  me  on  the  admitted  evidence 
I  entirely  agree.    The  Drake  had  been  torpedoed ; 
she  had  a  list  to  starborad ;   two  of  her  engino 
rooms,  out  of  four,  were  out  of  action,  one  full  of 
water,  the  other  through  the  breaking  of  the  con- 
nections ;  the  bulkheads  were  leaking,  and  if  they 
gave  way  a  very  serious  state  of  things  would  exist. 
She  had  only  half  her  engine  power.    She  could 
not  go  at  anything  like  full  speed,  for  fear  of  start- 
ing her  bulkheads ;  her  steam  steering  gear  was 
disabled ;  ahe  was  only  able  to  steer  by  orders 
transmitted  by  a  line  of  persons  communicating 
them  by  word  of  mouth  to  the  stearing  gear,  which 
was  situated  right  aft  and  under  the  water  line. 
Her  steam  siren  was  disabled,  so  that  ahe  could  not 
give  steam  signals,  and  she  was  under  the  urgent 
necessity  of  getting  as  soon  as  she  could  to  a  par- 
ticular bay  where  she  might  anchor  in  shallow  water, 
and  where  there  might  be  a  possibility  of  salving 
her.   These  matters  afford  ample  materials  for  the 
finding  of  the  Act  that  she  was  out  of  command. 
We  are  advised  that  ahe  was  out  of  oommand 
within  the  meaning  of  the  rules,  and  I  agree  with 
this  advice.   That  is  the  first  point  of  general 
importance  that  arises. 

The  second  point  is  this.    When  a  ship  is  out 
of  command  in  this  way,  what  are  her  obligations  to 
other  Bhips,  and  what  are  the  obligations  of  other 
ships  of  keeping  out  of  her  way  T   The  first  effect 
obviously  is  that,  whereas,  before  that  condition 
existed,  in  certain  states  of  facts  she  had  to  keep 
out  of  the  way  of  other  ships  which  kept  their  course 
and  speed,  the  signal  puts  the  burden  of  keeping 
out  of  her  way  on  the  other  ships.     But  what 
burden  does  it  put  on  her  ?   I  do  not  think  that 
burden  can  be  to  do  nothing.   She  may  be  in  a 
sinking  condition,  just  able  to  struggle  to  a  neigh- 
bouring port  or  bay.   She  may  be  able — though 
inefficiently  and  not  very  reliably — to  do  something 
that  will  save  her.   She  must  be  entitled  to  do 
that  in  spite  of  having  hoisted  the  "  not  under 
command     signal.   It  cannot  be  that  she  is  to 
do  what  is  called  keep  her  course.    Her  course 
may  be  a  thing  that  will  lead  her  to  danger  instead 
of  leading  her  to  safety.   She  is  entitled  to  do  what- 
ever is  the  proper  thing  to  do  under  the  peculiar 
circumstances  of  danger  she  is  in,  and  she  cannot  I 
in  my  view  be  under  any  obligation  to  keep  the 
course  she  was  on  previously  to  hoisting  the  signal. 
She  is  not  put  in  the  position  of  the  stand-on  ship, 
which  has  to  keep  her  course  and  speed,  and  I  do 
not  understand  Lord  Gorell,  in  The  Hmdhornbank 
(*itp.)  to  have  said  anything  suggesting  that  she 
was  in  that  position.    What  I  understand  Lord 
Gorell  to  have  meant  is  that,  in  the  peculiar  cir- 
cumstances of  that  case,  where  a  ship  has  said  that 
she  was  not  under  command,  and  there  was  no 
urgent  necessity  for  her  doing  anything,  because 
she  had  a  tug  just  waiting  to  pick  her  up,  she  should 
not  then  take  a  definite  and  precise  course  of  action 
for  which  there  was  no  immediate  justification. 
So  far  as  one  can  be  sure  of  anything,  I  am  sure  if 
that  particular  ship  had  been  in  aucji  a  condition 
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that  she  could  only  have  saved  herself  by  porting 
to  try  to  get  to  a  shallow  bay,  Lord  Gorell  would 
not  have  said  that  ahe  was  in  any  way  departing 
from  any  obligation  imposed  on  her  though  naving 
hoisted  the  "  not  under  command  "  signal.  That 
signal  is  an  indication  to  the  other  vessel  that  ahe 
must  not  rely  on  the  vessel  exhibiting  the  signal 
taking  the  action  of  an  ordinary  vessel,  and 
that  somo  accident  has  happened  to  her  which  may 
render  it  necessary  for  her  io  do  something  which 
the  other  vessel  would  not  anticipate.  In  my  view, 
a  ship  which  has  hoisted  that  signal  could  take  a 
step  of  this  sort.  She  must  not  mislead  by  first 
taking  a  perfectly  plain  and  precise  course  of  action, 
and  then  suddenly  do  something  else  without  any 
justification.  But  to  take  a  course  of  action  to 
save  herself  is  not  in  any  way  departing  from  her 
obligation,  because  thereby  she  does  not  keep  her 
previous  course, 

•  If  those  are  the  two  sets  of  principles,  what  has 
happened  in  this  case  ?   The  learned  judge  has 
found  that  the  Drake,  after  hoisting  her  two  black 
balls,  and  before  altering  her  course,  had  committed 
herself  to  a  port  helm,  an  action  not  taken  for  the 
Mendip  Range,  but  for  the  general  purposes  of  the 
Drake  in  directing  her  course  to  the  beach,  where 
she  desired  to  anchor  in  shallow  water.   That  is 
to  say,  being  damaged,  ahe  was  taking  the  course 
necessary  to  preserve  herself  from  further  injury. 
That,  in  my  view,  was  a  perfectly  proper  course  for 
the  Drake  to  take,  even  though  she  had  hoisted 
two  black  balls  and  her  means  of  saving  herself 
were  unreliable.    So  far  as  one  can  see  the  evidence 
amply  justifies  that  finding  of  tho  judge.    If  one 
looks  at  the  chart  and  sees  where  the  Drake  waB 
torpedoed  and  the  course  she  was  proposing  to  make, 
and  looks  also  at  the  course  of  the  Mendip  Range, 
heading  toward  Fair  Head,  and  sees  the  place 
where  the  Mendip  Range  must  have  ten  when 
the  arte  Drake  clear  of  Rue  Point,  about  three 
miles  off,  it  seems  to  me  to  be  an  irresistible  con- 
clusion that  the  Drake,  seen  at  this  place,  and,  in 
fact,  going  to  Church  Bay,  must  have  been  then 
under  port  helm.    It  was  the  only  thing  she  could 
be  doing  reasonably  to  carry  out  her  very  proper 
plan  of  getting  into  Church  Bay  to  try  and  save 
herself.    If  so,  it  is  not  a  case  where  the  Drake  has, 
after  the  Mendip  Range  has  committed  herself  to 
a  course  of  action,  taken  an  unnecessary  course 
which  led  to  the  collision.   The  Drake  was  taking 
a  course  necessary  to  save  herself,  and  the  Mendip 
Range  misunderstood  her.    I  agree  with  the  finding 
of  the  learned  judge  that,  under  the  peculiar 
circumstances,  the  Mendip  Range  was  not  to  blame ; 
but  I  also  agree  with  his  finding  that  the  Drake 
was  entitled  to  hoist  the  two  black  balls,  showing 
she  was  out  of  command,  and  that  sho  was  entitled 
to  continue  the  course  which  Bhe  was  on,  before  the 
Mendip  Range  acted  in  the  way  she  did,  to  save 
herself.    She  was  unable  to  avoid  the  collision, 
not  through  negligence,  but  because  there  was  no 
step  that  she  could  have  properly  taken  in  the 
short  time  that  elapsed  after  each  vessel  realised 
what  the  other  was  doing. 

For  these  reasons,  which  I  have  only  expressed 
separately  because  of  the  two  points  about  the 
"  out  of  command  "  signal  and  the  duty  of  ships 
which  hoist  these  signals,  I  agree  with  the  judgment 
that  has  been  delivered. 

Kvk,  J, — I  agree  with  all  that  has  been  said  as 
to  the  effect  of  art-  4  providing  for  a  vessel  "  not 
under  command,"  and  as  to  its  application  to  tho 


Digitized  by  Google 


5«0 


MARITIME  LAW  CASES, 


Appeal  dismissed. 

Solicitors:  For  the  appellant,  Downing,  Hand' 
cock,  MideUeton,  and  Lewis,  agents  for  Bolam, 
MiddUlm,  and  Co.,  Sunderland  ;  for  respondent, 


Nov.  4, 5, 10, 11,  and  Dec  12, 1910. 

(Before  Lord  Stkrndalr,  M.R.,  Atetn,  L.J.,  and 
Eve,  J.) 

Gaunt  r.  British  and  Foreign  Makikb  Insurance 
Company  Looted.  (o) 

appeal  from  the  kino's  bknch  division. 

Marine  insurance — Policy  against  all  risks — Transit 
of  goods — Exposure  to  xoeUing — Exceptional  damage 
to  goods— Evidence  of  existence  of  "casualty" — 
Deck  cargo— Marine  Insurance  Act  1906  (0  Edw.  7, 
c  41),  s.  30  (2) ;  sched.  1,  rules  14, 17. 

The  plaintiff  bought  wool  f.o.b.  at  a  named  foreign 
port.  The  wool  came  from  different  places  down 
to  that  port,  and  was  carried  partly  by  land  and 
partly  by  small  local  steamers.  Sum*  part  of  it 
was  usually  carried  on  deck.  On  arrival  at  the 
port  of  loading  it  was  put  into  hulks  until  the 
ocean  steamer  could  receive  it.  At  times  there  was 
too  much  wool  to  be  taken  into  the  sheds,  and  some 
part  of  it  was  stored  outside. 
As  the  wool  had  been  sold  f.o.b.  at  the  named  foreign 
port  it  was  only  insured  by  the  setters  as  far  as  that 
port,  leaving  the  ocean  transit  to  be  insured  by  the 
purchasers.  The  policy  for  the.  insurance  had  to  be 
read  with  a  cover  note  containing  essential  terms 
not  in  the  policy,  and  the  risk  was  thus  described  : 
"Including  all  risk' of  craft,  fire,  coasters,  hulks, 
transhipment,  and  inland  carriage  by  land  and  (or) 
water  and  all  risks  from  the  sheep's  back  and  (or) 
station  while  awaUing  shipment  and  (or)  forwarding 
and  until  safely  delivered  into  warehouses  in 
Europe,  with  liberties  as  per  bills  of  lading:'  On 
the  arrival  of  the  wool  in  England  it)  was 
discovered  that  a  considerable  Quantity  of  the  bales 
were  badly  damaged  by  water,  the  wool  being  dis- 
coloured, tender  and  heated,  and  still  wet. 
Held,  that  where  the  evidence  showed  damage  quite 
exceptional,  and  such  as  had  never  in  a  long 
experience  been  known  to  arise  under  the  normal 
conditions  of  transit,  there  was  evidence  of  the  exist 
ence  of  a  "casualty"  or  something  accidental, 
and  of  a  danger  or  contingency  which  might  or 
might  not  arise  although  the  particular  nature  of 
the  casualty  was  not  ascertained ;  and  that  the 
damagetothe  wool  in  the  present  case  must  have  been 

bv  tali  water  uihicJi  must  kn iv  rrnrhed  the 


wool  during  transit  on  board  the  local 
deck  cargo. 

Schloss  Brothers  v.  Stevens (10  Asp.  Mar.  Law  Cos. 
831 ;  96  L.  T.  Rep,  206 ;  (1906)  2  K.  B.  605) 
considered  and  applied. 
Decision  of  Rowlatt,  J.  reversed. 
Semble,  that  the  effect  of  rule  17  of  the  rules  in  the 
first  schedule  to  the  Marine  Insurance  Act  1906 — 
that  deck  cargo  is  no  part  of  the  subject-matter  of  an 
insurance  unless  specifically  insured  in  the  absence 


Or.  ofApp.]      Caunt  v.  British  and  Foreign  Marine  Insurance  Co.  Lim.       [Ct.  op  App. 

circumstances  of  this  case.  As  to  the  facts,  I  only 
desire  to  add  this,  that  1  am  not  prepared  to  say 
that  I  should  have  found  them  in  the  same  way  as 
the  learned  .Judge  in  the  court  below.  The  con- 
clusions, however,  which  are  sought  to  be  set  aside 
rest  largely  upon  probabilities,  and  this  much  I 
can  say,  that,  having  done  my  best  to  weigh  all  the 
probabilities  of  the  case,  I  am  unable  to  resist  the 
impression  that,  whatever  my  own  leaning  may  be, 
the  decision  of  the  learned  Judge  is  as  likely  to  be 

right  as  a  decision  the  other  way.  In  these  cir-  of  any  usage  to  the  contrary — has  made  no  altera - 
cumstances  I  agree  with  the  order  dismissing  the       Hon  in  the  law  as  it  eristed  before  that  Act  came  into 

operation. 

Appeal  by  the  plaintiff  from  the  decision  of  Rowlatt, 
J. 

The  facts  of  the  case 
following  judgments. 

MacKinnon,  K.C  and  B.  Newell  for  the  appel- 
lant. 

B.  A.  Wright,  K.C.  and  Le  Quesne  for  the  respon- 

Cur.  adv.  fult. 
Dec  12  1919.— The  following  written  judgment* 


(a)  Reported  by  E.  A.  ftcxATCHHY. 

Law. 


Lord  Stkrxpale,  M.R.— This  is  an  appeal  from 
a  decision  of  Rowlatt,  J.  in  favour  of  the  respondents 
in  an  action  brought  against  them  by  the  appel- 
lant upon  a  policy  of  insurance. 

The  question  arises  under  the  following  circum- 
stances :  The  appellant  had  bought  the  wool  in 
question  partly  from  a  company  spoken  of  through- 
out the  case  as  "  the  Explotodora  anil  partly  from 
a  Mr.  Hirst,  who  had  bought  from  the  same  com- 
pany. The  terms  of  the  purchase  in  each  case  from 
the  Explotodora  were  f.o.b.  Punts  Arenas.  The 
wool  came  from  two  Or  three  different  places  down 
to  that  port,  and  was  carried  partly  by  land  and 
partly  by  small  local  steamers.  It  is  sometime* 
stored  in  sheds  until  the  local  steamers  can  take  it, 
arid  is  then  loaded  either  from  moles  or  direct  from 
the  beach  into  them.  Some  part  of  it  is  usually 
earned  on  deck.  On  arrival  at  Punta  Arenas  ii  is 
put  into  hulks  till  the  ocean  steamer  can  receive  it. 
At  times  there  is  too  much  wool  to  be  taken  in 
the  sheds,  and  some  part  of  it  is  stored  outside. 

The  Explotodora  had  for  some  time  been  in  the 
habit  of  insuring  their  wool  with  the  respondents, 
and  the  insurance  had  been  generally  in 
of  the  whole  transit  to  England.  In  this 
as  the  wool  had  been  sold  f.o.b.  Punta 
the  Explotodora  only  insured  it  as  far  as  that  port, 
leaving  the  ocean  transit  to  be  insured  by  the  pur- 
chasers.  The  policy  for  the  insurance  has  to  be 
read  with  a  cover  note,  to  which  each  party  appealed 
as  containing  essential  terms  not  in  the  policy,  and 
it  was  common  ground  that  these  terms  must  be 
read  into  it.  The  subject-matter  was  described  as 
wool  "  clips  "  in  the  cover,  and  "  bales  of  wool "  in 
the  policy,  and  the  risk  was  thus  described :  "  In- 
eluding  all  risk  of  craft,  fire,  coasters,  hulks,  tran- 
shipment, and  inland  carriage  by  land  and  (or) 
water  and  all  risks  from  the  sheep's  back  and  (or) 
station  while  awaiting  shipment  and  (or)  forwarding 
and  until  safely  delivered  into  warehouses  in 
Europe,  with  liberties  ss  per  bills  of  lading." 

This  clause  also  appeared  in  the  policy,  and  it 
may  be  enough  to  say  it  was  a  warranty  against 
consequences  of  war  and  hostilities. 

There  was  also  a  clause  as  to  limitation  to  the 
following  effect:  "  100,000/.  (limit  in  any  one  place 
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or  in  ray  one  hulk  or  store,  75,000/.  Limit  in  any 
one  ocean  steamer,  150,000/.)  " 

The  wool  arrived  in  England,  and  no  complaint 
was  made  in  respect  of  it  till  after  it  had  been  taken 
into  the  appellant's  premises  at  Bradford  and  about 
140  bales  had  been  used.  It  was  then  discovered 
that  a  considerable  quantity  of  the  bales  were 
damaged  by  having  been  wetted,  and  an  examination 
was  made  by  surveyors  for  the  appellant  and  for 
the  Standard  Marine  Insurance  Company,  who  were 
the  insurers  of  the  ocean  transit.  Unfortunately 
no  surveyors  were  present  on  behalf  of  the  re 
dents  because  no  claim  had  been  made  upon 
at  that  time. 

The  learned  judge  in  the  court  below  has  criticised 
this  examination  as  more  or  less  abortive  and  as 
cursory.  On  looking  at  the  evidence  and  the  report, 
I  think  the  examination  was  made  in  the  ordinary 
way  and  is  not  open  to  the  learned  judge's  criticism. 
The  examination  was  made  on  behalf  of  the  Standard 
company  by  representatives  of  Messrs.  Jaoomb 
and  Co.,  described  by  the  London  Salvage  Associa- 
tion as  "  our  usual  wool  experts."  One  of  them 
went  down  first  and  examined  a  portion,  and  then 
his  superior  went  himself  and  examined  a  larger 
quantity,  and  he  reported  to  the  Standard  Company 
in  these  terms : 

20th  8ept.  1017. — Acting  under  your  instructions 
[this  is  from  Messrs  Jaoomb,  Son,  and  Co.],  we 
instructed  our  Mr.  P.  E.  Seaward  to  survey  the 
above-mentioned  wools,  and  he  reports  as  follows  : 
On  Friday,  the  14th  Sept.,  I  was  able  to  sec  about 
500  bales.  Yesterday,  the  19th  Sept.,  I  attended  at 
Mr.  W.  C.  Oaunt's  Mill,  Valley  Combing  Company, 
Canal-road,  Bradford,  where  the  wools  are  stored,  and 
surveyed  a  further  1500  bales,  being  in  all  about  2000 
bales  out  of  the  above  21G2  bales ;  I  was  unable  to  see 
the  balance  as  I  was  informed  they  had  been  sorted 
and  put  into  manufacture.  After  a  very  careful 
examination  I  ha  veto  report  that  all  the  bales  are  more 
or  less  damaged  by  water,  and  in  my  opinion  sea 
water.  Some  of  the  bales  are  very  badly  damaged, 
the  wool  being  discoloured,  tender  and  heated,  and 
still  wet.  A  large  proportion  of  the  bales  have  now 
dried,  leaving  the  wool  stained  and  tender.  In  some 
cases  the  wool  in  the  bale  is  very  slightly  damagod, 
but  the  bales  show  signs  of  water.  How  the  damage 
occurred  it  is  impossible  to  say ;  undoubtedly  it  is  of 
long  standing,  as  the  dryness  of  a  large  proportion 
of  the  bales  testifies.  I  consider  a  fair  and  proper 
allowance  (subject,  of  course,  to  the  terms  and  con- 
ditions of  the  policies)  is  an  all-round  allowance  of 
25  per  cent.,  and  I  am  glad  to  say  I  was  able  to  con- 
vince Mr.  Gaunt  to  this  effect  and  obtain  his  agreement. 
I  would  mention  that  I  have  no  doubt  that  the  few 
remaining  bales  I  was  unable  to  see  were  damaged 
to  the  same  extent;  I  have  Mr.  Oaunt's  assurance 
that  they  were  in  similar  condition  to  the  bales 
surveyed. 

It  is  quite  true  that  all  the  bales  were  not  opened, 
but  as  this  examination  was  made  on  the  instruc- 
tions of  the  London  Salvage  Association  by  their 
usual  wool  experts  and  apparently  accepted  by 
the  Standard  Company  as  satisfactory,  I  think  it 
may  be  taken  as  sufficient.  The  result  was  that  it 
was  agreed  that  an  all-round  allowance  of  25  per 
cent,  was  fair.  The  respondents  at  first  asked  for 
a  considerably  larger  percentage. 

The  plaintiff,  who  had  taken  an  assignment  of  all 
the  insurances  on  this  wool,  brought  an  action 
against  both  the  Standard  Marine  Insurance  Com- 
pany and  the  defendants.  On  the  trial  evidence 
was  given  on  behalf  of  the  plaintiff  and  both  defen- 
dants, including  that  of  the 
Vol,  XIY.,  N.  8. 


on  commission  at  Punt*  Arenas,  and  Rowlatt,  J. 
found  that  the  damage  to  the  wool  was  not  caused 
by  anything  that  occurred  during  the  ocean  transit, 
and  gave  judgment  for  the  Standard  Company  on 
that  ground.   That  decision  was  not  questioned. 

He  also  found  that  it  had  been  caused  by  water 
coming  upon  the  outside  of  the  bales  and  penetrat- 
ing inwards,  and  not  from  the  wet  condition  of  the 
wool  when  packed,  and  that  it  had  been  caused 
during  the  transit  from  the  premises  of  the  Exploto- 
dora  to  Punta  Arenas.  He  found,  however,  that  the 
plaintiff  had  not  proved  that  it  had  occurred  by 
reason  of  any  of  the  perils  insured  against,  and 
therefore  gave  judgment  for  the  defendants. 

I  have  already  stated  the  way  in  which  the 
wool  was  brought  from  the  stations  of  the  Exploto  - 
dora  to  Punta  Arenas,  and  it  is  not  necessary  to  do 
more  than  state  shortly  the  evidence  given  as  to 
the  way  in  which  the  damage  occurred. 

Witnesses  familiar  with  the  way  in  which  this 
business  was  carried  on  were  examined  on  commis- 
sion. But  no  evidence  was  produced  tracing  the 
transit  of  these  particular  bales  or  showing  what 
bad  ! Lap pei ted  to  them.  It  was  Btated  that  such 
evidence  could  not  be  obtained  for  two  reasons. 
First,  the  difficulty  of  finding  and  securing  the  men 
who  had  actually  worked,  such  difficulty  being 
occasioned  by  the  nature  of  the  country  in  which 
the  work  was  done ;  and,  secondly,  the  fact  that 
during  the  transit  to  Punta  Arenas  no  record  was 
kept  of  the  exact  marks  and  numbers  of  the  bales 
which  were  being  handled,  and  therefore  these 
bales  could  not  be  distinguished  from  others. 

It  appeared,  however,  that  the  logs  of  the  small 
steamers  showed  bad  weather  and  rain  at  times, 
and  that  some  bales  shipped  on  them  about  this 
time  were  wet,  and  also  that  some  of  these  bales 
received  on  board  the  ocean  steamers  were  stated 
in  the  mate's  receipts  and  bills  of  lading  to  be  wet 
and  damaged. 

It  was  also  proved  that  sometimes  there  was  not 
room  in  the  sheds  for  all  the  wool  accumulated 
for  shipment  on  the  river  steamers,  and  that  some 
had  to  be  piled  outside  the  sheds,  where  tarpaulins 
were  provided,  but  not  always  effectively  used. 
Evidence  was  also  given  that  bales  sometimes  got 
wetted  with  salt  water  by  an  unexpectedly  high 
tide  while  piled  on  the  beach,  and  also  by  spray 
coming  over  them  when  carried  on  the  deck  of  river 


was  given  that  part  of  the  wool  was 
always  carried  on  deck.  Great  congestion  pre- 
vailed at  this  time,  because  of  the  difficulty  in 
obtaining  transport,  with  the  result  that  the  storage 
places  were  crowded  and  some  of  the  wool  had  to  be 
stored  outside. 

Mr.  Burbury,  the  manager  of  the  Exploto- 
dora,  stated  that  in  his  experience  of  the  carriage 
of  wool  extending  over  many  years,  he  could  not 
remember  any  case  of  a  serious  claim  in  respect  oi 
damage  arising  during  the  transit  from  the  stations 
to  Punta  Arenas,  and  that  the  statements  in  the 
logs  snd  mate's  receipts  indicated  that  something 
abnormal  had  happened.  The  chief  officer  of  one  of 
the  ocean  steamers  sIbo  gave  evidence  that  the  part 
of  these  bales  which  he  received  was  the  worst 
cargo  he  had  ever  seen. 

I  think,  in  considering  whether  this  afforded 
evidence,  of  a  loss  by  the  perils  insured  against,  it 
is  important  to  bear  in  mind,  what  those  perils 
were.  The  insurance  was  against  all  risks  of  craft, 
fire,  coasters,  hulks,  transhipment,  and  inland 
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carriage,  by  land  and  (or)  water,  and  all  risks  from 
the  ship's  back  and  (or)  station  while  awaiting 
ihipment  and  (or)  forwarding. 

The  cases  relating  to  an  insurance  against  all 
risks  are  not  many,  and  I  think  that  of  Schlou 
Brothers  v.  Stevens  (10  Asp.  Mar.  Law  Cas.  331 ; 
96  L.  T.  Rep.  206;  (1006)  2LB.  606)  is  the  only 
one  that  throws  much  light  on  the  matter. 
Both  parties  accepted  the  decision  of  the  learned 
judge — Walton,  J. — in  that  case,  that  in  order  to 
constitute  a  loss  under  the  policy,  the  damage 
must  have  been  caused  by  something  accidental, 
or  in  the  nature  of  a  casualty,  and  must  not  be 
the  result  of  the  ordinary  handling  of  the  goods 
under  normal  conditions  existing  at  the  time  and 
place  of  transit.  It  has  sometimes  been  expressed 
that  the  Ion  most  be  due  to  contingencies  and 
dangers  whioh  may  or  may  not  occur,  and  not  to 
such  as  must  occur. 

I  think  that  where  the  evidence  shows  damage 
quite  exceptional,  and  anoh  aa  has  never  in  a  long 
experience  been  known  to  arise  under  the  normal 
conditions  of  such  a  transit  there  is  evidence  of  the 
existence  of  a  casualty,  or  something  accidental,  and 
of  a  danger  or  contingency  which  might  or  might  not 
"tthe 


I  think  such  a  state  of  things  was  proved  by  the 
evidence  I  have  set  out  above,  and  therefore  I 
cannot  agree  with  the' learned  judge's  finding  that 
the  plaintiff  had  not  proved  a  loss  within  the 
perils  insured  against. 

It  would,  of  course,  have  been  competent  to  the 
insurers  to  rebut  this  prima  facte  case  by  proving 
that  the  loss  occurred  by  something  outside  the 
insured  perils.  But  no  such  evidence  waa  given. 
I  think  that,  the  learned  judge  treated  the  policy 
too  much  as  one  against  specific  perils  in  which  it  is 
necessary  to  prove  specifically  that  the  loss  came 
within  one  of  them,  and  did  not  give  sufficient 
attention  to  the  fact  that  this  was  a  policy  of  an 
unusual  kind  against  all  risks,  and  that  it  waa 
sufficient  to  show  that  the  loss  was  occasioned  by 
a  casualty  or  something  accidental,  without  proving 
further  in  what  the  exact  nature  of  that  casualty 
consisted. 

There  were,  however,  several  other  points  raised 
by  the  defendants  with  which  I  have  to  deal : 
First,  it  was  argued  that  the  policy  cannot  be  as- 
signed bo  as  to  enable  the  assignee  to  sue  on  it 
without  joining  the  assignor.  I  think  a  sufficient 
answer  to  this  point  is  that  a  policy  is  expressly 
made  assignable  by  sects.  50  and  51  of  the  Marine 
insurance  Act  1906. 

The  next  point  was  that  the  defendants'  liability  is 
confined  to  damage  at  Punta  Arenas,  that  such 
damage  is  not  proved,  and  that  the  damage  in 
England  is  the  result  of  the  plaintiffs  own  acta  in 
shipping  the  wool  and  sending  it  on  stowed  in  a 
confined  space.  The  policy  expresses  the  risk  to  be 
until  delivered  from  the  hulk  at  Punta  Arenas  to 
the  ocean  steamer.  It,  therefore,  contemplates  a 
delivery  of  the  wool  to  the  ocean  steamer,  and  if  the 
actual  damage  found  is  the  necessary  result  of  the 
damage  up  to  the  time  I  think  the  defendants  are 
liable  for  it. 

If  the  plaintiff  acted  wrongly  or  negligently  in 
sending  forward  the  wool  without  reconditioning,  or 
something  of  that  sort,  the  case  might  be  different. 

The  third  point  was  that  it  was  not  shown 
whether  this  damage  was  due  to  rain  or  sea  water, 
and  that,  if  by  sea  water  it  was  occasioned  while  the 


wool  was  on  the  local  steamers.  In  that  case  it  w&» 
argued  that  it  was  not  and  could  not  be  shown  that 
the  damage  waa  not  wholly  or  partly  caused  to  the 
wool  carried  on  deck,  and  that,  ever* if  only  so  caused 
in  part,  it  could  not  be  shown  how  much  was 
caused  to  deck  and  how  much  to  under-deck 
cargo,  and  therefore  no  sum  could  be  awarded  in 
respect  of  damage  to  the  under-deck  cargo. 

This  argument,  of  course,  depends  upon  an 
assumption  that  the  defendants  are  not  liable  for 
damage  to  deck  cargo  unless  specifically  insured. 
In  support  of  this  contention  reliance  was  placed 
uppn  the  general  principle  that  deck  cargo  is  not 
covered  unless  specifically  mentioned,  and  also 
upon  rule  17  under  the  Marine  Insurance  Act  1906, 
I  think  the  first  point  is  met  by  the  evidence  that 
it  was  the  regular  practice  and  had  been  for  years, 
to  carry  these  consignments  of  wool,  or  somo  part 
of  them  on  deck. 

The  point  arising  under  the  Marine  Insurance  Act 
1906  is  different.  The  effect  of  the  rule  is  that 
deck  cargo  is  no  part  of  the  subject-matter  of  an 
insurance  unless  specifically  insured,  in  the  absence 
of  any  usage  to  the  contrary.  A  question  arises 
whether  this  rule  has  altered  the  law  existing  before 
the  Marine  Insurance  Act  1906.  Before  that  Act 
deck  cargo  was  held  covered  if  a  usage  to  carry 
cargo  of  that  description  on  deck  were  proved, 
although  such  usage  was  unknown  to  the  under- 
writer. 

It  was,  however,  contended  that  the  law  had 
been  altered,  and  that  it  waa  now  necessary  to 
prove  a  usage  of  insuring  such  cargo  without 
specifically  describing  it  as  deck  cargo.  This  is 
the  view  expressed  by  the  editors  of  the  recent 
edition  of  Arnould  on  the  Law  of  Marine  Insurance 
and  waa  forcibly  pressed  upon  us  by  Mr.  Mac 
Kinnon  in  bis  able  argument.  I  doubt  whether  it 
was  intended  to  make  such  an  alteration  in  a 
well-known  principle  of  Marine  Insurance,  But, 
whatever  be  the  construction  of  the  rule,  I  think 
that  the  necessary  proof  of  usage  was  given  in  this 
case.  It  was  shown  that  it  had  been  the  practice 
to  carry  wool  like  this  on  deck  for  many  years,  and 
that  the  defendants  had  also,  for  many  years, 
insured  such  wool  without  any  specific  mention  of 
its  being  carried  on  deck.  And  I  think  that  such 
evidence  is  not  rebutted  by  showing  merely  that  the 
particular  underwriter  who  effected  this  insurance 
was  not  informed  of  the  practice. 

It  may  be  noticed,  though  I  do  not  think  it 
necessary  for  the  decision  of  this  part  of  the  case, 
that  a  director  of  the  Explotodora  and  member  of 
the  firm  of  their  agents,  Messrs.  Duncan.  Fox,  and 
Co.,  waa  also  a  director  of  the  defendant  company. 

Another  point  was  raised  on  the  limitation  which 
I  have  mentioned,  that  is,  109,0001.  limit  in  any 
one  place  or  in  any  one  hulk  or  store.  There  was 
at  one  of  the  stations,  Puerto  Prat,  an  amount 
exceeding  in  value  the  limit,  partly  in  store  and 
partly  outside  the  Btore,  The  plaintiff  contended 
that  the  limit  was  not  exceeded  because  the  part  in 
the  store  and  the  part  outside  must  be  treated 
separately,  and  that  neither  part  by  itaelf  exceeded 
the  limit,  I  do  not  think  this  is  right  I  think  the 
whole  quantity  at  Puerto  Prat  was  in  one  place, 
and  that  the  limit  waa  exceeded.  It  was  argued 
though  faintly,  that  the  clause  as  to  limitation  was 
a  warranty  and  that,  aa  it  waa  broken,  the  policy 
was  avoided,  I  think  this  cannot  be  maintained,  and 
that  the  result  is  that  theclaim  in  respect  of  the  wool 
at  Puerto  Prat  muat  be 
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It  was  also  contended  that  the  defendants 
were  not  liable  for  the  damage  to  wool  stored  in 
the  open  because  they  were  not  told  that  it  was  so 
stored  when  an  alteration  was  made  in  the  limit  or 
at  any  time.  The  answer  to  thin,  in  my  opinion, 
is  that  if  these  facts  afforded  a  defence  in  any  way  it 
would,  in  whatever  form  it  is  put  in  argument  be 
a  defence  on  the  ground  of  concealment  of  a  material 
fact,  and  such  defence  is  not  pleaded  and  was  not 
raised  at  the  trial. 

The  last  point  with  which  I  have  to  deal  is  the 
suggestion  that  if  the  wool  was  exposed  to  extra  risk 
by  reason  of  being  stowed  in  the  open,  from  con- 
gestion caused  want  of  transport  this  was  the 
consequence  of  the  war  and  therefore  came  within 
the  warranty  against  loss  from  all  consequences 
of  hostilities  or  warlike  operations.  I  think  that  this 
is  not  so  ,and  that  such  operations  were  not  the 
proximate  cause  of  the  loss. 

I  think  the  appeal  should  be  allowed  and  judg- 
ment entered  for  the  plaintiff  with  costs  here  and 
below.  With  regard  to  the  amount  of  the  judg- 
ment, it  must  be  ascertained  by  a  reference  and  on 
that  reference  it  will  bo  competent  to  the  defendants 
to  give  evidence  of  any  facts  which  show  that  the 
whole  of  the  loss  was  not  the  natural  consequence 
of  the  damage  occasioned  in  transit  to  Punta 
Arenas.  In  the  event  of  the  judgment  standing, 
the  question  of  the  amount  would  go  either  to  an 
official  referee,  or  to  somebody  agreed  between  the 
parties,  but,  failing  agreement,  to  the  official  referee. 

Atkw,  L.J. — The  learned  judge  in  the  court 
below  has  given  judgment  for  the  defendants 
in  this  case  on  the  ground  that  the  plaintiff  has  not 
established  a  loss  by  perils  insured  against. 

By  common  consent  the  terms  of  the  contract 
of  insurance  in  this  particular  case  are  to  be  ascer- 
tained by  reading  the  policy  together  with  the  cover 
notes.  It  is  thus  found  that  tile  insurance  is  upon 
a  number  of  "  bales  of  wool  "  valued  at  fixed  sums 
"  from  sheep's  back  in  the  interior  to  Punta  Arenas." 
against  all  risks  from  sheep's  back  until  delivered 
from  the  hulk  at  Punta  Arenas  to  the  ocean  steamer. 

1  assume  for  the  purpose  of  this  case,  in  accord- 
ance with  the  admission  of  counsel,  that  all  riskB 
means  all  risks  from  fortuitous  accidents  and 
casualties.  If  the  assured  under  such  a  policy 
proves  a  loss  which  may  probably  bo  caused  by 
some  fortuitous  accident  or  casualty,  and  may  not 
be  equally  probably  caused  by  any  happening  not 
a  fortuitous  accident  or  casualty,  or  otherwise  not 
covered  by  the  policy,  he  prima  facie  proves  a  loss 
within  the  policy.  The  defendants  may,  of  course, 
displace  the  case  of  the  plaintiff  by  proving  the 
actual  cause,  and  that  the  loss  from  such  cause  is 
not  within  the  policy.  For  example,  inherent  vice, 
wilful  misconduct  of  assured,  or  some  other  cause 
not  of  the  character  of  an  accident  or  casualty,  or 
otherwise  expressly  or  impliedly  excluded  from  the 
policy. 

In  the  present  case  it  appears  to  me  that,  subject 
to  the  question  as  to  deck  cargo,  to  which  1  propose 
to  refer,  the  plaintiff,  by  establishing  loss  by 
wetting,  and  proving  that  the  loss  occurred  during  the 
transit,  established  a  prima  facie  case.  I  think  that 
the  facts  show  that  the  wetting  might  probably 
be  caused  by  some  fortuitous  accident  or  casualty 
and  there  is  no  other  cause  of  a  different  character 
suggested  as  equally  likely  to  produce,  or  even 
.capable  of  producing,  the  low  other  than  wilful 
misconduct,  the  onus  of  which  is  certainly  on  the 
insurer,  or  lots  when  earned  on  deck. 


It  is' necessary  to  deal  with  the  last  suggestion. 
I  think  that  the  facts  are  consistent  with  some  of 
the  damage,  at  any  rate,  being  caused  while  the 
wool,  or  part  of  it,  was  being  carried  on  the  decks  of 
the  local  steamers.  And  if  loss  by  such  cause  was 
not  within  the  policy,  the  prima  facie  ease  dis- 
appears. There  would  then  be  evidence  indicating 
a  loss  by  peril  not  covered,  equally  probable  as  a 
loss  by  a  peril  covered  ;  and,  though  it  is  plain  from 
the  bills  of  lading  that  some  damage  was  done  to 
some  wool  before  shipment  on  the  local  steamers  in 
the  absence  of  identification  of  such  wool,  or  the 
amount  of  such  loss,  I  think  the  plaintiff  would  fail 
in  his  proof. 

The  question  therefore  arises  whether  damage  to 
the  wool  while  carried  on  the  deck  of  the  local 
steamers  was  covered  by  the  policy.  For  this  purpose 
it  is  necessary  to  refer  to  the  Marine  Insurance 
Act  1906.  By  sect  30  (2)  it  is  enacted  as  follows  : 
"  Subject  to  the  provisions  of  this  Act,  and  unless 
the  context  of  the  policy  otherwiso  requires,  the 
terms  and  expressions  mentioned  in  the  first 
schedule  to  this  Act  shall  be  construed  as  having 
the  scope  and  meaning  in  that  schedule  assigned  to 
them." 

When  reference  is  made  to  the  schedule, 
it  will  be  found  that  it  departs  from  the  scope 
assigned  to  it  in  the  section  in  one  or  two  instances. 
Rule  14,  as  to  standing,  does  not  appear  to  be  con 
cerned  with  the  scopo  or  meaning  of  the  word 
"stranded."  So  in  rule  17,  after  a  definition  of 
"  goods  "  we  find  this  sentence :  "  In  the  absence 
of  any  usage  to  the  contrary,  deck  cargo  or  living 
animals  must  be  insured  specifically  and  not  under 
the  general  denomination  of  goods."  I  think  that 
this  must  be  read  as  enacting,  not  that  the  general 
description — "goods"  does  not  include  deck  cargo 
but  that  the  subject-matter  of  the  insurance,  how- 
ever described,  will  not  be  covered  while  carried 
on  deck  unless  it  is  specifically  insured  as  deck 
cargo. 

In  the  former  view,  the  clause  would  not  apply 
in  the  present  instance  for  the  subject-matter  of 
the  insurance  is  particularised  as  "  wool,"  and  not 
given  the  general  denomination  of  "goods."  In 
the  latter  view,  however,  the  clause  does  apply, 
"  where  the  context  does  not  otherwise  require." 
The  effect  of  the  rulo  is,  I  think,  not  to  remove 
from  the  perils  insured  against,  the  perils  incident 
to  carriage  on  deck,  but  to  rcmovo  from  tho  scope  of 
the  policy  so  much  of  tiie  described  subject-matter 
as  is  carried  on  deck.  It  does  not  limit  tho  perils, 
but  limits  the  subject-matter  of  insurance;  I  think, 
therefore,  that  the  fact  that  the  insurance  is  against 
"  all  risks  "  is  not  inconsistent  with  the  full  opera- 
tion of  the  clause,  and  that,  therefore,  the  context 
does  not  require  the  exclusion  of  the  clause. 

It  remains  to  consider  whether  the  plaintiff 
established  the  existence  of  "any  usage  to  the 
contrary."  The  meaning  of  these  words  is  not 
plain.  Before  the  passing  of  the  Marino  Insurance 
Act  1906,  I  think  it  was  well  established  that  the 
rule  that  an  ordinary  marine  policy  did  not  cover 
deck  cargo  did  not  apply  where  it  was  proved  that 
there  was  a  usage  of  trade  to  carry  on  deck  th« 
particular  class  of  goods  on  the  particular  transit 
even  though  the  particular  underwriter  did  not  in 
fact  know  of  the  existenco  of  the  usage.  Sec 
Apottinari*  Company  Limited  v.  Nord-DevtKhe 
Insurance  Company.  89  L.  T.  Rep.  670:  (190/i)  I 
K.  B.  252),  where  (he  ignorance  of  the  ussge  by  the 
underwriter  is  one  of  the  facts  stated. 
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I  am  inclined  to  think  that  the  Act  of  1*306  did 
not  intend  to  alter  the  law,  and  that  a  "  usage  to  the 
contrary  "  means  a  usage  to  carry  on  deck  goods  of 
tho  class  described  on  the  insured  voyage,  that 
being  a  usage  which  at  the  time  of  the  passing  of  the 
Act,  negatived  the  operation  of  the  general  rule 
which  is  being  enacted  by  the  Act 

But  it  must  be  admitted  that,  construing  the 
words  without  reference  to  the  then  state  of  the  law, 
tho  more  natural  meaning  seems  to  be:  deck 
cargo  must  be  insured  specifically,  unless  there  is  a 
usage  that  it  need  not  be  insured  specifically,  which 
makes  the  usage  a  usage  in  the  business  of  marine 


insurance  rather  than  a  usage  in  the  business  of 
marine  transport  This  seems  to  be  the  view  of  the 
learned  authors  of  the  editions  of  Arnould  on  the 
Law  of  Marine  Insurance,  published  after  the  Act 
of  1006. 

As  I  have  said,  I  do  not  think  that  the  Legislature 
meant  to  alter  the  law  by  introducing  such  a  refined 
distinction  into  a  well-known  commercial  transac- 
tion. But  in  the  present  case,  in  either  view  of  the 
meaning  of  the  Act,  it  appears  to  me  that  the 
plaintiff  established  the  necessary  usage.  The 
evidence  clearly  shows  that  the  practice  of  convey- 
ing wool  on  the  deck  of  the  local  steamers  had 
existed  for  many  years,  and  was  well  known. 

The  fact  that  the  local  bills  of  lading  expressly 
excluded  the  ships  liability  for  dock  cargo  as  be- 
tween shipowner  and  shipper,  so  far  from  being 
inconsistent  with  the  existence  of  the  usage,  rather 
points  to  deck  cargo  being  contemplated.  There 
was  also  evidence  that  this  class  of  goods  had  been 
insured  for  many  years  with  the  defendants,  in 
policies  which  did  not  specifically  mention  deck 
cargo.  I  think  that  the  defendants  must  be 
deemed  to  have  taken  the  risk  -of  tho  deck  cargo 
covered  under  the  well-known  usage,  even  though 
their  particular  underwriter  stated  that  he  did  not 
know  of  it 

Under  these  circumstances,  I  think  that  the 
true  inference  is  that  the  usage  referred  to  in  rule  17 
was  established,  and  that  a  loss  from  wetting, 
occasioned  while  the  wool,  or  part  of  it,  was  carried 
on  deck,  was  within  the  policy.  It  follows  that 
tho  plaintiff's  prima  Jacit  proof  of  loss  by  perils 
insured  against  was  established,  and  in  the  absence 
of  evidence  by  the  defendants  rebutting  it,  the 
plaintiffs  are  entitled  to  judgment 

There  is  one  further  point  jto  which  it  is 
necessary  to  refer.  It  was. contended  by  the  defen- 
dants that  the  plaintiff  was  under  an  obligation  to 
are  that  the  goods  should  not  bo 
by  an  insured  peril,  and  that  so  far  as 
the  damage  was  caused  by  the  negligence  of  the 
defendants  or  their  servants  in  protecting  the  poods 
from  wet  whether,  rain,  or  sea  water,  they  could  not 
recover. 

I  think  two  answers  can  be  given  to  this.  In  the 
first  place,  it  appears  to  me  that  tho  insurers  are 
liable  for  loss  caused  by  the  negligence  of  the  insured 
or  his  servants  unless  the  acts  complained  of  amount 
to  wilful  misconduct  of  the  insured  (sect  55,  2(a).) 

In  the  second  place,  in  any  such  case  the  onus 
would  be  on  the  insurer  to  eastblish  such  cause  of 
loss,  and  such  onus  was  not  discharged.  I  do  not 
think  that  the  provisions  of  sect  78  (4)  modify  the 
provisions  of  sect.  55  as  is  suggested  as  a  possible 
view  by  the  learned  authors  of  Arnould  on  the  Law 
of  Marine  Insurance  (8th  edit,  sect.  709  (a).  I 
think  that  the  only  effect  of  that  subsection  is  to 
impose  a  duty  to  sue  and  labour   a  very  restricted 


duty  compared  with  the  general  obligation  con- 
tended for.  In  any  case  what  I  have  said  as  to  the 
onus  of  proof  applies  to  a  breach  of  this  obligation. 

I  do  not  deal  with  the  other  parts  of  the  case,  upon 
which  I  entirely  agree  with  the  view  of  the  facts  and 
the  law  taken  by  the  Master  of  the  Rolls.  I 
with  the  order  pronounced  by  him. 

Evx,  J. — I  have  very  little  to  add  to  what  has 
already  been  said  by  my  Lorde. 

It  is  inoontestible  that  the  wool  arrived  in 
Punta  Arenas  in  a  seriously  damaged  condition  and 
there  is  no  evidence  before  us  to  show  that  this 
damage  was  accentuated  during  the  ocean  transit. 
No  case,  therefore,  has  so  far  been  laid  for  the 
defence  founded  on  an  obligation  on  the  part  of  the 
assured  to  recondition  the  wool  before  shipment 

Further,  in  my  opinion,  the  true  conclusion  to  be 
drawn  from  tho  evidence  is  that  the  damage 
occasioned  prior  to  shipment  at  Punta  Arenas  was 
due  to  the  action  of  salt  water— a  conclusion 
which  excludes  from  consideration  suggestions  as 
to  inherent  vice  in  tho  wool  when  packed,  negligent 
land  transport  from  the  stations  to  the  coast,  and 
improper  storage  or  insufficient  protection  against 
rainfall  there  or  in  the  hulks  where  it  was  placed 
pending  transfer  to  the  ocean  steamer. 

From  this  it  results  that  the  salt  water  must  have 
reached  the  wool  either  by  an  abnormally  high  tide 
before  shipment  on  the  local  steamers  or  during 
transit  on  board  those  steamers,  and  probably 
as  deck  cargo.  As  no  evidence  was  given  of  any 
abnormally  high  tide  having  occurred  there  only 
remains  the  latter  of  those  alternatives  to  explain 
the  damage. 

The  question  is  this :  Does  tho  insurance  coyer 
this  risk  ?  The  answer  involves  tho  consideration 
of  two  points,  the  one  whether  damage  to  cargo 
on  board  the  local  steamer  by  shipment  of  salt 
water  was  caused  by  a  casualty  within  the  meaning 
of  the  decision  in  Schlots  Brother*  v.  liter  en  4 
(10  Asp.  Mar.  Law  Cas.  331  ;  96  L  T.  Rep.  205 ; 
(1006)  2  K.  B.  606),  and  the  other  whether  in  the 
absence  of  specific  mention  the  deck  cargo  was 
included  in  the  policy. 

If  my  view  of  the  proper  conclusion  to  be  drawn 
from  the  evidence  as  to  the  immediate  cause  of  the 
damage  is  right,  I  think  that  there  was  clearly  a 
casualty  within  the  decision  I  have  referred  to. 
But  if  the  particular  nature  of  the  contingency  out 
of  which  the  damage  arose  is  on  the  evidence  left 
indeterminate,  I  agree  with  the  other  members  of 
the  court  there  was  produced  on  behalf  of  the 
plaintiff  evidence  from  which  it  is  legitimate  to 
infer  the  existence  of  such  au  accident  or  casualty. 

On  the  more  difficult  question  whether  the 
"  usage  to  the  contrary  "  mentioned  in  rule  17  of  the 
first  schedule  of  the  Marine  Insurance  Act  1906 
relates  to  a  general  usage  of  trade  to  carry  the 
particular  goods  on  deck  or  to  a  general  usage 
not  to  insure  specifically  the  goods  so  carried. 
I  prefer  to  express  no  opinion  inasmuch  as  I  agree 
with  the  other  members  of  the  court  that,  which- 
ever of  the  two  be  the  usage  to  be  established,  the 
assured  has  in  this  case  established  it 

The  appeal  in  my  opinion  succeeds,  and  should  be 

allowed  in  the  terms  already  pronounced  by  the 

Master  of  the  Rolls.  .       ,   „  , 

Appeal  aUou-fd. 

Solicitors  for  the  appellant,  Ballantyne,  Clifford. 
and  Co. 

•Solicitors  for  the  respondents,  Walton  •  and  <'o. 
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Shipping  Controller  v.  Lloyd  Belge  (Great  Britain)  Lim. 


[K  B.  Div. 


HIGH  COURT  OF  JUSTICE. 

KINO'S  BENCH  DIVISION. 

Nov.  10  and  25,  1019. 

(Before  Sahkey,  J.) 

Shipping  Controller  v.  Lloyd  Belge  (Great 
Britain)  Limited,  (a) 

Charier-forty— T.9Q — Ship  requisitioned  by  Govern- 
ment—Liability for  loss  by  enemy  action— Mean- 
ing of  "  ascertained  value:' 

The  claimants,  the  Lloyd  Beige  (Great  Britain) 
Limited,  a  British  company  under  Belgian  State 
control,  were  the  owners  of  the  steamship  P.,  a 
British  vessel,  which  they  purchased  on  the  20th 
May  1016  for  120,500*.  The  P.  was  then 
under  requisition  to  the  British  Government,  under 
the  charter-party  known  as  T.99,  whereby  the 
Government  undertook  to  pay  to  the  owners  the 
"  ascertained  value  of  the  steamer  at  the  time  of 
her  loss,"  if  caused  through  enemy  action.  The 
P.  was  lost  by  enemy  action  in  Nov.  1017,  while 
still  under  such  requisition.  Her  value  at  that 
date  in  the  British  market  was  111,000/.  As  the 
owners  were  under  Belgian  control  they  were  pro- 
hibited by  regulations  under  the  Defence  of  the 
Realm  Act  from  purchasing  another  vessel  in  the 
British  market  to  replace  the  P.  The  price  in 
the  neutral  market  was  at  the  rate  of  661.  per  ton. 
The  owners  contended  that,  as  they  were  pro- 
hibited from  purchasing  in  the  British  market, 
they  could  only  replace  the  P.  by  the  purchase 
of  a  vessel  in  the  neutral  market  at  657.  per  ton, 
which  for  a  vessel  of  similar  site  would  amount  to 
432,900/.,  and  they  claimed  that  this  sum  was  the 
ascertained  value  of  the  vessel  at  the  time  of  her 
loss  ;  alternatively  they  claimed  the  sum  of  120,500/. 
which  was  the  original  purchase  price  of  the  vessel. 
The  controller  contended  that  the  "  ascertained 
value  "  at  the  time  of  the  loss,  was  the  value  of  the 
vessel  in  the  British  market.  The  umpire  upheld 
the  Controller's  contention  and  awarded  the  sum  of 
111,000*. 

Held,  that  the  vmpire's  award  was  right,  the  "  ascer- 
tained value  "  at  the  time  of  the  loss  being  the 
value  of  the  vessel  in  the  British  market 

Award  of  an  umpire  stated  in  the  form  of  a  special 
<  ase. 

The  facta  appear  sufficiently  from  the  bead  uu(e 
id  the  judgment. 


R.  A.  Wright,  K.C.  and  Simey  for  the  owners. — 
The  "  ascertained  value  "  of  the  vessel  at  the  time 
of  her  loss  is  the  amount  which  the  owners  would 
have  to  pay  to  replace  her  by  a  similar  vessel.  As 
the  British  market  is  closed  to  thcra  they  are  en- 
titled to  the  amount  which  they  would  have  to 
pay  in  the  neutral  market,  which  is  the  only 
market  open  to  them.  If  the  market  value  at  the 
time  of  the  loss  is  the  amount  the  owners  are 
entitled  to  recover,  it  must  be  the  market  value  in 
the  market  that  is  open  to  them.  They  are  there- 
fore entitled  to  the  sum  of  432,900/.,  which  is  the 
amount  they  would  have  to  pay  in  the  neutral 
market  for  a  similar  vessel.  If  that  contention  in 
wrong,  then  they  are  entitled  to  recover  the  amount 

(s)  Roixrrt^l  by  L.  H.  Btaffts.  E»q  .  B*T)»Ur-»t'jav. 


namely,  £129,500. 


they  originally  _ 
They  referred  "to 

The  Barmonides,  9  Asp.  Mar.  Law  Cas.  354;  87 
L.T.  Rep.  448;  (1903)  P.  1. 

Sir  E.  Pollock  (8.-G.)  and  Dunlop,  K.C.  for  the 
controller: — The  charter  party  provides  that  the 
owners  shall  be  paid  the  ascertained  value  at  the 
time  of  the  loss,  that  means  the  market  value  in 
the  English  market.  They  are  not  entitled  to 
claim  either  the  replacement  value  or  the  amount 
originally  paid  for  the  vessel,  if  it  had  been  intended 
that  they  should  be  paid  either  of  these  amounts 
it  would  have  been  so  stated  in  the  charter  party. 
They  referred  to 

The  Columbus,  3  W.  R.  158 ; 
The  Philadelphia,  14  Ann.  Mar.  Law  Cas.  08  ;  116 
L.  T.  Rep.  794;  (1917)  P.  101. 
If  'right,  K.C.  in  reply.  Cw  ^  vuU 

Nov.  25. — Sanrev,  J.,  read  the  following  judg- 
ment ; — ■ 

This  is  an  award  started  in  the  form  of  a  special 
case  by  a  Legal  Umpire  for  the  purpose  of  ascer- 
taining the  sum  payable  by  the  Shipping  Controller 
to  the  owners  of  the  steamship  Persier,  which  was 
sunk  by  enemy  action  upon  the  11th  Nov.  1017. 
The  matter  came  on  for  hearing  on  the  20th  Nov. 
of  last  year,  and  was,  at  the  owners'  request,  referred 
back  for  further  findings,  which  are  now  before  the 
Court.  The  vessel,  at  the  time  of  her  loss,  was 
under  a  requisition  to  the  Admiralty,  and  by  clause 
10  of  the  charter-party  under  which  she  was  hired 
the  Shipping  Controller  became  liable  to  pay  to 
her  ownjrs  tho  ascertained  value  of  the  steamer 
at  the  time  of  her  loss." 

The  material  facts,  as  set  out  in  the  award,  are 
as  follows :  (a)  On  the  30th  May  1016  the  owners 
purchased  the  Persier,  then  under  requisition,  for 
129,500/.  (6)  On  the  date  of  her  loss  the  Persier 
was  still  under  requisition  on  tho  terms  of  the 
charter  party  T.00.  (c)  There  was  a  market  for 
the  purchase  and  sale  of  British-owned  ships  in 
Dec.  1017.  (rf)  The  value  of  the  Persier  in  the 
market  at  the  date  of  her  loss  was  111,000/.  (e)  By 
reason  of  the  restrictions  imposed  by  the  Regula- 
tions issued  under  the  Defence  of  the  Realm  Act. 
and  the  general  position  of  shipping,  the  Ship- 
ping Controller  refused  to  permit  the  owners  to 
purchase  further  British-owned  steamers  after  the 
loss  of  the  ship,  and  it  was  impossible  for  the  owners 
to  purchase  any  British  vessel  to  replace  tho  Persier. 
Tho  price  in  the  market  of  neutral  tonnage  was  about 
65/.  a  ton. 

In  par.  1  (d)  of  bis  findings,  the  umpire  says : 
"There  was  no  evidence  before  me  that  the 
claimant  company  is  or  was  under  any  obligation  to 
maintain  its  fleet  by  the  replacement  of  lost  vessels, 
save  so  far  as  the  replacement  of  lost  vessels  may 
be  a  business  necessity  for  maintenance  of  the 
trading  efficiency  of  the  claimant  company,  and  I 
so  find."  The  contention  of  the  controller  was 
that  the  owners  were  only  entitled  to  claim  the 
market  value  of  the  Persier,  and  the  umpire  upheld 
this  contention  and  awarded  the  sum  of  111,000/. 
subject  to  the  present  case.  The  learned  counsel 
for  tho  owners  has  asked  me  to  remit  the  award 
a  second  time  on  the  ground  that  if,  as  he  contends, 
the  umpire  is  wrong,  the  award  ought  to  be  in  his 
clients'  favour,  either  for  the  sum  of  120,500/..  for 
which  they  purchased  the  vessel,  or  the  sum  of 
432,000/.,  which  was  her  replacement  value  by  the 
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of  a  vessel  in  the  neutral  market  at  65/. 
a  ton. 

It  is  unnecessary  for  me  to  accede  to  this  request, 
for  I  am  of  opinion  that  the  umpire's  award  in 
favour  of  the  controller  is  correct,  and  for  the 
following  reason  :  (1)  By  clause  19  tho  amount 
•greed  to  be  paid  to  the  owners  in  the  event  of 
tho  vessel  being  lost  is  the  ascertained  value  of  the 
steamer.  The  steamer  was  a  British  vessel,  and 
her  value  in  the  market  at  the  date  of  the  loss  has 
been  found  by  the  umpire  to  be  111,0002.  In  my 
opinion  that  value  is  tho  ascertained  value  within 
the  meaning  of  the  contract.  The  claimants 
contend  that  such  sum  will  not  enable  thorn  to 
replace  the  vessel  by  another  steamer,  because  (a) 
they  are  unable  to  purchase  another  vessel  in  the 
British  market  by  reason  of  the  fact  that  thoy  are 
neutrals,  and  this  market  is  not  open  to  them  ;  and 
(6)  the  sum  will  not  enable  them  to  replace  the 
vessel  by  the  purchase  of  another  in  the  neutral 
market,  as  the  sum  required  for  that  purpose  is 
432,900/.  ;  and,  further,  (c)  that  in  any  event  they 
are  entitled  to  the  sum  which  they  paid  for  the 
vessel  in  1916,  viz.,  129,500/. 

The  answer  to  these  contentions  is  that  the 
amount  to  be  paid  to  the  owners,  under  the  con- 
tract, is  not  a  sum  which  will  enable  them  to 
replace  the  vessel  or  the  sum  for  which  they  bought 
her,  but  "  the  ascertained  value  of  the  steamer  at 
the  time  of  her  loss."  which  has  been  found  by  the 
umpire  to  be  111,000/.  The  .owners  are  not 
entitled  to  obtain  the  sum  necessary  to  purchase 
a  vessel  for  nearly  half  a  million  in  a  neutral  market 
because  they  are  personally  disqualified  from  pur- 
chasing one  in  the  British  market.  The  ascer- 
tained value  of  the  vessel,  found  to  be  111,000/.,  is 
the  utmost  her  owners  would  have  been  able  to 
obtain  for  her  had  they  been  British  subjects,  and 
1  cannot  think  they  are  entitled  to  get  three  times 
as  much  because  they  are  not  British  subjects.  In 
effect,  the  owners  claim  a  very  large  sum  of  money, 
not  becauso  it  is  tho  ascertained  value  of  the  vessel, 
but  because  it  is  the  ascertained  value,  of  some 
other  vessel,  viz.,  a  *imil«.r  vessel  in  the  neutral 
market.  In  my  opinion  their  contention  is  wholly 
without  foundation,  and  the  award  in  favour  of 
the  Controller  must  be  upheld,  with  costs. 

Solicitors  for  the  controller,  Treasury  Solicitor. 
•Solicitors  for  the  owners,    William  A.  L  rump 
and  Son. 


May  22,  26,  27,  and  28, 1919. 
(Before  Bailhache,  J.) 

WlUON,  HOLOATE,  AND  Co.  t.  BELGIAN  C 

and  Prodcgk  Company,  (a) 

Hale  of  goods—C.i.f.  contract— Payment— Cash 
against  shipping  documents — Tender — Policy  of 
insurance — Broker's  cover-note — Certificate  of 
insurance — Not  Ugal  lender — Bights  of  buyer. 

By  a  contract  in  writing,  the  plainiips  sold  to 
the  defendants  a  quantity  of  Brazilian  manioc 
March  at  105/.  per  ton  c.i.f.  Haire,  to  be 
shipped  from  Brazil  Nov.  Dec  1918,  and  (or) 
Jan.  1919,  payment  net  cash,  in  London  against 
shipping  documents,  on  arrival  of  the  goods  at 
port  of  discharge.    The  goods  were  duly  shipped 

io)  Reported  by  T-  W.  Mosois,  Esq  .  Barne ter-*t  Law. 


at  Brazil  under  the  contract,  and  on  the,  3rd  Feb. 
1919  arrived  at  Havre.  After  some  delay,  the 
plaintiffs  tendered  shipping  documents  and  claimed 
the  price.  The  documents  included,  instead  of  a 
policy  of  insurance  on  the  goods,  a  broker's  cover- 
note.  This  the  defendants  refused  to  accept,  but 
agreed  to  accept  a  certificate  of  insurance  coupled 
with  the  broker's  undertaking  to  hold  the  insurance 
policies,  when  issued,  for  the  defendants'  account. 
The  documents  were  re-tendered,  but  although  there 
was  a  certificate  of  insurance,  there  was  no  broker's 
undertaking,  and  the  defendants  again  objected  to 
the  tender. 

Held,  that  the  plaintiffs  had  failed  to  comply  with 
their  legal  obligation  to  tender  a  policy  of  insurance, 
or  icith  their  substituted  obligation  to  tender  a 
certificate  of  insurance  plus  a  broker's  guarantee, 
and  therefore  effect  must  be  given  to  the  buyers' 
objection.   Judgment  for  the  defendants. 

Action  in  the  Commercial  List  tried  by  Bailhache,  J. 

The  plaintiffs  claimed  the  price  of  a  quantity  of 
Brazilian  manioc  starch,  or,  alternatively,  damages 
for  non-acccptanco  of  the  goods. 

By  a  contract  in  writing,  dated  the  24th  Oct. 
1918,  the  plaintiffs,  Messrs.  Wilson,  Holgate,  and 
Co.,  sold  to  the  defendants,  the  Belgian  Grain  and 
Produce  Company,  300  tons  of  Brazilian  manioc 
starch  at  a  price  of  105/.  per  ton,  c.i.1  Havre. 
The  goods  were  to  be  shipped  from  Brazil  Nov. -Dec. 
1018  and  (or)  Jan.  1919,  and  payment  was  to  be 
made  Act  cash  in  London  against  shipping  docu- 
ments. The  goods  were  duly  shippod  under  the 
contract  at  Brazil,  and  in  duo  course  arrived  at 
Havre.  After  some  delay  the  shipping  documents 
were  tendered,  but  these  documents  included, 
instead  of  a  policy  of  insurance  on  the  goods,  a 
broker's  cover-note.  This  the  defendants  (the 
buyers)  refused  to  accept.  Then  it  was  agreed 
between  thorn  over  the  telephone  that  the  defen- 
dants were  to  accept  in  lieu  of  a  policy  of  insurance, 
a  broker's  cover-note  coupled  with  a  broker's 
undertaking  to  hold  tho  policy  when  issued,  for 
the  defendants'  account  The  plaintiffs,  made  a 
re-tender  of  tho  documents  which,  instead  of  a 
policy  included  only  a  certificate  of  insurance 
without  any  broker's  undertaking.  The  de- 
fendants refused  to  take  up  tho  documents  or  pay 
for  the  goods.  The  further  facts  are  fully  stated 
in  tho  judgment. 

MacKinnon,  K.C.  and  Pitman  for  the  plaintiffs. 

Leek,  K.C.  and  Claughton  Scott  for  the  defendant  u 

Bailhache,  J.— The  judgment  which  I  am 
about  to  deliver  in  this  case  is  one  which,  silting 
as  a  judge  in  the  Commercial  Court,  1  am  almost 
ashamed  to  dehver,  because  I  am  going  to  give 
effect  to  an  objection  so  technical  that  I  think 
commercial  men  in  {he  city  of  London  may  well 
complain  that  effect  is  given  to  such  an  objection 
in  the  Commercial  Court.  But  I  am  of  opinion 
that  the  objection  is  a  sound  one  in  law,  and  I  am 
bound  to  give  effect  to  it,  and  it  is  fatal  to  the 
plaintiffs'  claim. 

The  action  arises  in  the  following  circumstances  : 
By  a  contract  dated  the  24th  Oct  1918,  the  plain- 
tiffs, Messrs.  Wilson,  Holgate,  and  Co.,  agreed  to 
sell  to  the  defendants,  the  Belgian  Grain  and 
Produce  Company,  300  tons  of  Brazilian  manioc 
starch.  The  contract  was  a  ci.f.  contract  for 
Havre.    It  was  sgreed  that  the  sellers  were  to 
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provide  marine  and  war  risk  insurance,  free  of 
particular  average,  covering  the  value  of  the  goods 
as  stated  in  the  invoice.  The  starch  was  to  be 
shipped  from  Brazil  during  the  months  of  Nov. 
and  Dec.  1918  and  (or)  Jan.  1019.  The  starch  was 
duly  shipped,  under  tho  contract,  on  board  a 
French  ship,  the  Avare,  in  Dec  1918,  and  that 
ship  with  the  goods  on  board  arrived  off  the  port 
of  Havre  on  the  18th  Jan.  1919.  At  that  time 
she  could  not  be  discharged  at  Havre,  and  was 
ordered  to  Cherbourg  to  await  her  turn  for  discharge 
at  Havre.  The  vessel  returned  to  Havre,  and 
arrived  there  the  second  time  about  the  3rd  Feb. 
and  got  into  a  discharging  berth. 

There  was  some  little  delay  in  the  shipping 
documents  coming  forward.  The  bill  of  lading 
did  come  forward,  and  was  presented  with  an 
invoice,  and  a  broker's  cover-note  for  an  insurance 
for  the  correct  amount  being  insured  by  the 
plaintiffs  in  this  case,  on  the  7th  Feb.  1919.  On 
that  occasion  two  objections  were  taken  by  the 
defendants,  to  the  documents  as  tendered.  One 
was  with  regard  to  the  invoice,  and  the  objection 
to  that  was  that  the  tare  of  the  bags  had  not 
been  deducted  from  the  invoice.  That  matter 
was  discussed  over  the  telephone,  and  by  agreement 
1  per  cent,  was  taken  off  the  invoice  as  repre- 
senting the  tare. 

The  other  objection  was  to  the  cover-note.  The 
only  question  that  has  been  argued  in  this  case, 
and  the  only  question  I  have  to  decide,  is  the 
question  about  the  insurance  document  which 
was  tendered  to  the  defendants  and  which  they 
refused  to  accept  That  they  did  object  to  the 
cover-note  was  common  ground,  and  what  they 
wanted,  and  insisted  upon,  instead  of  the  cover- 
note  is  also  common  ground.  What  they  instated 
upon  is  expressed  in  the  plaintiffs'  letter  to  the 
Belgian  Grain  Company,  the  defendants,  dated 
the  10th  Feb.  1919:  "Regarding  insurance,  it 
was  agreed  that  we  should  obtain  from  our  brokers 
an  undertaking  to  hold  insurance  policies  at  your 
disposal."  In  reply,  the  defendants  wrote  a  letter 
dated  the  11th  Feb.  1919,  saying  :  "  Wo  told  you 
that  we  required  insurance  policies,  but  that  wo 
would,  if  things  in  other  respects  were  in  order, 
not  object  to  certificates  of  insurance  signed  by 
a  satisfactory  broker  undertaking  to  hold  the 
policies  for  our  account."  Therefore,  over  the 
telephone,  it  was  agreed  that  the  defendants  were 
to  be  satisfied  with  a  certificate  of  insurance  coupled 
with  a  broker's  undertaking  to  hold  the  policies 
for  the  defendants'  account. 

On  the  11th  Feb.  there  was  a  re- tender  of  docu- 
ments, and  1  am  satisfied  that  a  certificate  of 
insurance  was  shown  to  the  defendants'  managing 
director.  The  latter  now  says  that  all  he  saw 
was  a  broker's  cover-note.  On  the  Uth  Feb., 
while  the  matter  was  still  fresh  in  his  mind,  he 
wrote  to  the  plaintiffs  this  letter:  "With  regard 
to  your  re  tender  of  the  documents  for  above  at 
2.3U  p.m.  to-day,  we  beg  to  confirm  our  previous 
letter,  and  to  call  your  attention  to  the  fact  that 
the  tender  included  a  certificate  of  insurance 
which  is  irregular."  The  defendants'  managing 
director  now  says  that  he  did  not  see  the  certificate 
of  insurance,  but  that  the  expression  "  certificate 
of  insurance  "  in  that  letter  is  a  verbal  inaccuracy. 
He  says  that  all  he  saw  was  the  broker's  cover-note. 
I  am  satisfied,  however,  on  the  evidence,  that  when 
the  documents  were  re  tendered  the  certificate  of 
insurance  which  was  shown  to  me  was  shown  and 


tendered  to  the  defendants  and  was  objected  to 
by  them.  That  certificate  of  insurance  had  not 
upon  it,  nor  was  there  with  it  any  undertaking  by 
tho  broker  to  hand  the  policies  of  insurance,  when 
procured,  to  the  defendants. 

The  only  question  which  I  have  to  decide  is 
whether  there  was  an  effective  legal  tender  of  the 
documents  which  the  defendants  were  bound  to 
accept.  It  has  been  settled  for  nearly  fifty  yean  that 
under  a  c.Lf.  contract  the  documents  which  require 
to  be  tendered  are  a  bill  of  lading,  an  invoice,  and  a 
policy  of  insurance.  I  refer  to  the  judgment  of 
Lord  Blackburn  in  Ireland  v.  Livingston  (1  Asp. 
Mar.  Law  Cas.  389  ;  27  L.  T.  Rep.  79 ;  L.  Rep. 
5EL  395),  fifty  years  ago.  It  was  settled  then 
and  was  apparently  settled  law  at  that  time.  It  is 
perfectly  well  understood  that  that  is  what  is 
legally  required  to  be  tendered  under  a  c.Lf. 
contract. 

A  number  of  witnesses  of  high  standing  in  the 
City  of  London  have  beeen  called  by  Mr.  MacKinnon 
for  the  plaintiffs.  They  have  given  evidence  that  it 
is  the  common  practice  nowadays,  instead  of 
tendering  a  policy  of  insurance,  to  tender  a  broker's 
cover-note  or  a  certificate  of  insurance.  A  certifi- 
cate of  insurance  is  usually,  but  not  always, 
used  in  a  case  where  the  seller  has  an  open  or 
floating  polioy  upon  other  goods  or  goods  to  a 
larger  extent  than  those  which  are  the  subject- 
matter  of  the  sale,  and  a  certificate  of  insurance 
is  used  to  show  that  the  goods  the  subject- 
matter  of  a  particular  sale  are  covered  by  an  open 
or  a  floating  policy  for  a  larger  amount.  The 
evidence  is  that  these  brokers'  cover-notes  and  tho 
certificates  of  insurance  as  issued  by  brokers  in 
this  country  are  constantly  accepted  by  buyer* 
and  taken  by  them  in  place  of  policies  of  insurance. 
The  certificate  of  insurance  is  also  used  so  as  to  take 
the  place  of  the  broker's  cover-note.  Dealing  with 
certificates  of  insurance,  it  must  be  borne  in  mind 
that  I  am  not  referring  at  all  to  American  certifi- 
cates of  insurance,  which  stand  on  a  totally  different 
footing,  and  are  policies,  and  are  accepted  in  this 
country  as  policies.  I  am  dealing  only  with 
broker  s  cover-notes  and  certificates  of  insurance  as 
issued  by  brokers  in  this  country. 

I  have  no  doubt  that  what  the  witnesses  say  is 
perfectly  right.  Policies  take  some  time  to  make 
out,  particularly  if  there  are  a  number  of  under- 
writers or  several  companies.  The  companies 
make  out  there  own  policies,  and  take  their  own  time 
about  it,  more  or  leas,  and  the  brokers  make  out  the 
j>olieies  for  the  underwriters.  In  either  case  a 
little  time  is  occupied,  and  when  documents  require 
to  be  tendered  with  promptness  on  the  arrival  of  a 
steamer,  to  avoid  delay  in  discharging  the  steamer 
or  to  avoid  incurring  expenses  by  the  buyer  not 
being  ready  to  take  delivery,  it  is  not  always  prac- 
ticable to  obtain  actual  policies  of  insurance.  To 
facilitate  business,  buyers  are  in  the  habit  of  accept- 
ing brokers'  cover-notes  and  certificates  of  insurance, 
and  not  insisting  on  the  policies.  But  no  instance 
was  given  to  me  where  there  has  been  any  contest 
about  it,  and  no  instance  has  been  given  to  me  in 
which  a  buyer  has  insisted  on  a  polioy  and  his 
demand  for  a  policy  has  been  resisted  and  he  has 
given  way.  None  of  the  witnesaess  who  were 
called  were  prepared  to  say  that  the  buyer  was 
bound  to  take  anything  but  a  policy  of  insurance. 
All  they  could  say  was  that  so  far  as  they  knew  this 
was  a  thing  which  was  constantly  done  and  was 
never  refused.   As  I  say,  no  instance  was  given  in 
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cate  of  insurance  minus  the  broker's  undertaking. 
It  seems  to  me,  therefore,  that  the  defendants  did 
not  get  that  which  they  stipulated  for,  and  were 
prepared  to  take,  in  lieu  of  a  policy.  They  were 
entitled  originally  to  the  policy,  and  that  they  did 
not  get.  Their  right  to  the  policy  was  waived  by 
them  by  Baying  that  they  would  take  a  certificate 
coupled  with  a  broker's  guarantee. 

It  seems  to  me,  therefore,  that  the  plaintiffs 
did  not  comply  with  their  legal  obligation  to  tender 
a  policy  or  with  their  substituted  obligation  to 
tender  a  certificate  of  insurance  plus  a  broker's 
guarantee.  In  these  circumstances,  most  reluctantly 
sitting,  as  I  said,  as  judge  of  the  Commercial  Court, 
I  have  to  give  effect  to  the  buyer's  objection  in  thi3 
case,  and  to  give  judgment  for  the  defendants 

W1  Judgment  for  the  defendants. 

Solicitors  for  the  plaintiffs,  Kekewich,  Smith,  and 
Kaye. 

Solicitors  for  the  defendants,  William  A.  Crump 
and  Son. 


which  there  had  been  a  contest  about  it,  and  I 
think  that  represents  the  true  .00811)011.  The 
Bellor,  if  required,  must  deliver,  and  be  prepared  to 
deliver,  a  policy  of  insurance;  but  in  order  to 
facilitate  business  there  has  grown  up  this  practice 
among  business  men  of  not  insisting  on  their  strict 
rights  to  have  a  policy,  particularly  since  the  war, 
when  there  was  a  shortage  of  clerks  and  a  super- 
abundance of  policies.  They  have  been  taking 
these  cover-notes  and  certificates  of  insurance. 

I  am  not  satisfied  that  any  custom  has  arisen 
since  Ireland  v.  Livingston  (svp.)  was  decided  which 
obviates  the  necessity  for  a  seller  tendering  a  policy 
of  insurance  if  the  buyer  requires  it  Of  course, 
there  are  obvious  differences  between  the  buyer's 
position  under  a  policy  of  insurance  and  his  position 
under  a  broker's  cover-note  or  a  certificate  of  insur- 
ance. Without  going  through  them  all,  I  will 
mention  just  one  or  two.  Under  a  policy  of  insur- 
ance which  deals,  as  it  should  do,  with  the  buyer's 
own  contractual  goods,  and  with  nobody  else's, 
a  buyer  has  a  direct  right  of  action  on  the  policy 
against  the  underwriters  to  the  policy.  Under 
a  broker's  cover-note  he  has  no  right  of  action,  as 
far  as  I  can  see,  against  anybody.  I  doubt  if  he 
lias  any  right  of  action  against  the  broker,  even 
though  the  broker's  cover-note  is  indorsed.  The 
broker,  I  should  suppose,  was  liable  to  his  own 
principal,  or  to  the  pemon  who  instructed  him  to 
effect  the  insurance,  and  not  to  some  person  to 
whom  the  goods  were  sold.  If  the  buyer  had  a 
right  of  action  against  the  brokers  it  could  only, 
presumably,  bo  for  negligence  or  for  some  mis- 
representation, and  it  is  quite  a  different  sort  of 
action  from  that  which  he  would  have  against  the 
underwriters. 

The  aamo  thing  applies  to  a  certificate  of  insur- 
ance. So  far  an  the  broker's  cover-note  is  concerned, 
and  possibly  also  as  far  as  a  certificate  of  insurance 
is  concerned,  there  is  this  further  practicable  trouble, 
that  the  buyer  might  be  faced  with  some  serious 
difficulty  as  to  the  broker's  general  lien  for  bin 
charges  against  the  person  who  instructed  him  to 
take  up  toe  policies  and  on  whose  behalf  he  issued 
his  cover- note  or  his  certificate  of  insurance. 
Those  are  the  practical  differences  between  a  policy 
of  insurance  and  either  a  cover-note  or  a  certificate 
of  insurance.  In  my  judgment,  it  is  not  proved  to 
me  that  the  buyer  was  bound  to  take  under  a  c.i.f. 
contract  anything  other  than  a  policy  of  insurance, 
which  policy  relates  to  the  goods  which  are  tho 
subject- matter  of  his  own  contract  of  sale,  and  not 
to  any  other  goods  at  all. 

That  being,  as  I  understand  it,  the  legal  position 
with  regard  to  policies  of  insurance,  it  is  clear  that 
the  parties  may  waive  their  right  and  agree  that 
they  will  take  something  else.  I  am  satisfied  in 
this  particular  instance  that  the  defendants  did  on 
the  8th  Feb.  1914  agree  to  take  something  else.  If 
something  else  is  agreed  to,  and  if  the  buyer  is 
waiving  his  right  to  take  a  policy  and  is  agreeing 
to  take  something  else,  that  something  else  can  only 
be  forced  upon  him  if  it  agrees  absolutely  with 
what  he  has,  in  fact,  agreed  to  take.  If  the  buyer  is 
waiving  his  rights  to  have  a  policy  of  insurance, 
and  is  insisting  upon  something  else,  be  is  entitled 
to  have  that  other  thing  which  he  is  insisting 
upon. 

The  defendants  were  prepared  to  take  a  certifi- 
cate of  insurance  coup  led  with  the  broker  s  under- 
taking to  hold  the  policies,  when  issued,  for  their 
account.    What  was  tendered  to  them  was  a  certifi- 


Monday,  Dec.  1,  1919. 

(Before  Baxlhachb,  J.) 

Owners  of  Sfajtkh  Steamship  Sebastiax  r. 
Altos  Hornos  dk  Vizcaya.  (a) 

Charter-party— Coal  to  be  shipped  in  United  State* 
— Proclamation  prohibiting  etport  ereept  under 
licence — Shipowner  aware  of  prohibition  Steamer 
delayed  by  non-arrival  of  licence— Liability  of 
charterers. 

A  Spanish  steamer  was  chartertd  to  load  a  cargo  of 
coal  at  Norfolk,  Virginia,  within  a  specified  time, 
for  delivery  in  Spain.  Before  the  loading  had  been 
started  a  Proclamation  was  iseved  by  the  President 
of  the  United  States  prohibiting  the  export  of  coal 
from  the  United  States  to  Spain,  etcept  under 
licence.  Application  for  a  licence  was  immediately 
made  by  the  charterers'  agents,  who  were  also  agents 
for  the  owners.  Pending  the  arrival  of  the  licence 
the  loading  of  the  coal  was  proceeded  with  and  was 
completed  within  the  specified  time,  but  owing  to  a 
delay  in  the  arrival  of  the  licence  the  ship  was 
detained  several  daye.  The  shipowner*  claimed 
damages  for  the  detention. 

Held,  that  as  both  the  owners  and  the  charterer* 
knew,  through  their  common  agents,  of  the  character 
of  the  cargo  at  the  time  of  the  shipment,  and  of  the 
possibility  of  delay  owing  to  the  Proclamation,  it 
could  not  be  said  that  the  charterers  had  committed 
a  breach  of  the  charter-party  in  loading  that 
cargo,  or  that  they  should  be  liable  for  the  conse- 
quences of  the  delay. 

Award  stated  in  the  form  of  a  special  case. 

By  a  charter-party  dated  the  18th  May  1917. 
made  between  Messrs.  F.  Sainx-e  Inchaustegui,  of 
Bilbao,  the  owners  of  the  steamship  Sebastian,  and 
Altos  Hornos  de  Vixcaya,  of  Bilbao,  the  charterers, 
it  was  agreed  (inter  alia)  that  the  said  steamer  should 
proceed  to  Norfolk,  Virginia,  and  there  load  from 
the  charterers  a  full  and  complete  cargo  of  coal 
not  exceeding  3900  tons  nor  less  than  3700  tons, 
and  being  so  loaded  should  proceed  to  Bilbao,  and 
there  deliver  her  cargo  on  payment  of  freight  at 
the  rate  of  120*.  per  ton. 

(a)  RworW  by  L.  H.  Bixxu,  Esq ..  BaattUr-at-Law. 

Digitized  by  Google 


MARITIME  LAW  CASES 


S69 


K.B.  Drv.]   Owners  or  Spanish  Stkamship  Sebastian  v.  Altos  Horxos  db  Vizcaya.   [K.B.  Div. 


Also  fire,  barratry  of  the  master  and  crew,  pirates,, 
collisions,  stiandinga,  and  accidents  of  navigation, 
or  latent  defects  in  or  accidents  to  hull  and  (or) 
machinery  and  (or)  boilers  always  excepted,  even 
when  occasioned  by  the  negligence,  default,  or  error 
in  judgment  of  the  pilot,  master  mariners,  or  ot^er 
persona  employed  by  the  shipowner,  or  for  whose 
acta  he  is  responsible,  not  resulting,  however,  in  any 
case  from  want  of  due  diligence  by  the  owner  of  the 
ship,  or  by  the  ship's  husband  or  manager.  The 
owners  shall  not  be  liable  for  any  delay  in  the  com- 
mencement or  prosecution  of  the  voyage  due  to  a 
general  strike  or  lock-out  of  seamen  or  other  persons 
necessary  for  the  movement  or  navigation  of  the 
vessel.  Charterers  not  answerable  for  any  negligence, 
default,  or  error  in  judgment  of  trimmers  or  stevedores 
employed  in  loading  or  discharging  the  cargo.  The 
steamer  has  liberty  to  call  at  any  ports  in  any  order, 
to  sail  without  pilots,  to  tow  and  assist  vessels  in 
distress,  and  to  deviate  for  the  purpose  of  saving  life 
and  property. 

(8)  The  cargo  to  be  taken  from  alongside  by  con- 
signees at  port  of  discharge  free  of  expense  and  risk 
to  the  steamer,  Sundays  and  holidays  excepted  as 
below ;  if  longer  detained,  consignees  to  pay  steamer 
demurrage  at  the  rate  of  260/.  per  running  day  (or 
pro  rata  for  part  thereof),  time  to  commence  when 
steamer  is  ready  to  unload  and  written  notice  given, 
whether  in  berth  or  not.  Jn  case  of  strikes,  lock-outs, 
civil  commotions,  or  any  other  causes  or 
accidents  beyond  the  control  of  the  Consignees  which 
prevent  or  delay  the  discharging,  such  time  is  not 
to  count,  unless  the  steamer  is  already  on  demurrage. 
Consignees  to  effect  the  discharge  of  the  cargo,  steamer 
paying  one  peseta  per  ton  of  20cwt.  or  1015  kilos, 
and  providing  only  steam,  steam  winches,  winchmen, 
gins,  and  fans. 

The  following  addendum  waa  incorporated  into 
the  first  paragraph  of  clause  3,  and  also  into 
clause  8  of  the  oharter-party  : 

Eight  working  days,  Sundays  and  holidays  excepted, 
to  be  allowed  charterers  for  completing  the  loading 
and  discharging. 

By  an  agreement  dated  tho  10th  Dec.  1917. 
lietween  tho  owners  and  the  charterers,  the  dis- 
putes and  differencea  which  had  arisen  between 
them  were  referred  to  two  arbitrators,  who,  at  the 
request  of  the  parties,  stated  their  award  in  the 
form  of  a  special  case; 


The  charter-party  contained,  amongst  others, 
the  foUowing  clauses: 

(3)  The  cargo  to  be  loaded  as  below,  running  hours 
(excluding  bunkering  time)  commencing  when  written 
notice  is  given  of  steamer  being  completely  discharged 
of  inward  cargo  and  ballast  in  all  her  holds  and 
ready  to  load,  such  notice  to  be  given  between 
business  hours  of  9  a.m.  and  5  p.m.  or  1  p.m.  on 
Saturdays. 

If  detained  longer  charterers  shall  pay  demurrage 
at  the  following  rate :  260/.  per  running  day. 

Any  time  lost  through  riots,  strikes,  lock-outs,  or 
any  dispute  between  masters  and  men  occasioning  a 
stoppage  of  pitmen,  trimmers,  or  other  hands  con- 
nected with  the  working  or  delivery  of  the  coal  for 
which  the  steamer  is  stemmed,  or  by  reason  of  accidents 
to  mines  or  machinery,  obstructions  on  the  railway 
or  in  the  docks,  or  by  reason  of  floods,  frosts,  fogs, 
storms,  or  any  cause  beyond  the  control  of  the 
charterers,  not  to  be  computed  as  part  of  the  loading 
time  (unless  any  cargo  be  actually  loaded  during  such 
time).  In  case  of  partial  holiday  or  partial  stoppage 
of  colliery  or  collieries  from  any  or  either  of  the 
aforenamed  causes,  the  lay  hours  to  be  extended 
proportionately  to  the  diminution  of  output  arising 
from  such  partial  holiday  or  stoppage,  but  no  deduction 
of  time  shall  be  allowed  for  stoppages  unless  due 
notice  be  given  at  the  time  to  the  master  or  owner. 
In  the  event  of  any  stoppage  or  stoppages  arising 
from  any  of  the  above  causes  continuing  for  the 
period  of  six  running  days  from  the  time  of  the  vessel 
being  ready  to  loan,  this  charter  shall,  provided, 
however,  that  no  cargo  shall  have  been  shipped  on 
board  the  steamer  previous  to  such  stoppage  or 
stoppages,  become  null  and  void. 

In  the  event  of  such  stoppage  or  stoppages  com- 
mencing after  the  Vessel  is  ready  to  load  and  con- 
tinuing for  six  running  days,  then  this  charter  shall, 
at  the  expiration  of  such  period,  provided  that  no 
cargo  shall  have  been  shipped  on  board  the  steamer 
privioua  to  such  stoppage  or  stoppages,  become  null 
and  void. 

If  at  the  commencement  of  such  stoppage  or 
stoppages  the  steamer  is  on  demurrage,  then  provided 
that  no  cargo  ho*  been  shipped  and  the  stoppage 
extends  to  not  less  than  75  per  cent,  of  the  collieries 
working  steam  coal  (including  the  colliery  working 
the  coal  for  which  the  steamer  is  stemmed),  the  charterers 
may,  at  any  time,  during  such  stoppage  after  the 
expiration  of  three  days  from  the  commencement 
thereof,  give  three  days  written  notice  that  they  are 
prepared  to  cancel  this  charter,  and  from  and  after 
the  expiration  of  such  notice  no  further  demurrage 
shall  be  payable  in  respect  of  the  time  lost  through 
such  stoppage,  but  the  charterers  shall  pay  demurrage 
up  to  the  expiration  of  such  notice.  On  receipt  of 
such  notice  the  steamer  may  either  thereupon  sail 
or  the  owners  may  within  twenty-four  hours  of  its 
receipt  give  the  charterers  written  notice  of  their 
intention  that  the  steamer  shall  remain  until  the 
termination  of  the  stoppage,  and  in  such  event  the 
charterers  shall,  upon  the  termination  of  the  stoppage, 
load  the  steamer  under  this  charter,  her  lay  hours 
commencing  at  7  a.m.  of  the  day  on  which  such 
collie  nee  generally  restart  work.  In  the  event  of 
the  owners  not  giving  such  notice  as  above  men- 
tioned, then  upon  payment  of  the  demurrage  due 
to  the  steamer  this  charter  shall  become  null  and 
void 

Any  question  arising  under  this  clause  shall  be 
referred  to  a  committee  in  London  consisting  of 
one  shipowner,  to  be  nominated  by  the  owners,  and 
one  colliery  owner,  to  be  nominated  by  t  he  charterers, 
and  should  they  be  unable  to  agree  the  decision  of 
an  umpire  selected  by  them  shall  be  final. 

(7)  The  act  of  God,  the  King'*  enemies,  restraints  of 
princes  and  rulers,  and  peril*  of  the  sea  excepted. 

YOU  XI  V„  N  8. 


Special  Cass. 

Upon  the  hearing  of  the  arbitration  the  following 
facts  were  admitted  or  proved  to  our  satisfaction, 
namely  : 

(1)  On  the  9th  day  of  July  1917  the  President  of 
the  United  States  of  America  issued  a  Proclamation 
whereby  it  became  unlawful  to  export  from  or  ship 
from  or  take  out  of  the  United  States  of  America  to 
(inter  alia)  Spain,  her  colonies,  possessions  or  pro- 
tectorates certain  articles,  including  coal,  except  under 
licence  from  the  American  Government,  which 
Proclamation  came  into  force  on  the  15th  day  of 
July  1917. 

(2)  (a)  That  on  the  said  Proclamation  coming  to 
the  knowledge  of  the  shippers,  the  Pocohonta* 
Fuel  Company  Incorporated,  on  the  Uth  day  of  July 
1917,  they  on  that  date  made  application  to  the 
Bureau  of  Foreign  and  Domestic  Commerce  Division 
of  Export  Licences,  in  Washington,  for  the  necessary 
licence  to  export  15,060  tons  of  coal  to  the  charterers 
in  steamers  then  expected  to  arrive,  which  included 
this  steamer. 

(f»)  That  the  steamer  arrived  at  Norfolk  (Virginia) 
on  the  14th  day  of  July  1917,  and  was  ready  to  load 
at  0  a.m.  on  tin-  l«,h  day  of  July  1917.  ^ 
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(c)  That  the  loading  of  the  coal  was  completed 
at  3.30  a.m.  on  the  18th  day  of  July  1917,  and  the 
bill  of  lading  under  which  the  coal  was  shipped  was 
signed  on  that  day. 

(d)  That  subsequently  the  steamer  was  moved, 
on  the  instructions  of  the  shippers  (who  informed  her 
master  that  it  had  been  arranged  between  the  owners 
and  the  charterers  that  a  parcel  of  general  cargo 
should  be  shipped)  to  the  Merchandise  Pier,  where 
the  charterers  shipped  116,231  kilos  of  general  cargo, 
the  loading  of  which  waa  completed  at  b*  pm.  on  the 
18th  day  of  July  1917. 

(e)  That  the  time  occupied  in  loa'ling.  exclusive  of 
bunkering  time,  was  two  days  four  and  a  half  hours, 

(/)  That  during  the  time  the  steamer  was  loading 
her  cargo  her  master  informed  the  Pooohontas  Fuel 
Company  Incorporated  (who  were  acting  in  the  dual 
capacity  of  agents  for  the  charterers  and  agenU  for 
the  owners)  that  it  was  convenient  to  prepare  for  the 
clearance  of  the  steamer,  and  the  Pooohontas  Fuel 
Company  Incorporated  replied  that  they  were  awaiting 
the  receipt  of  the  export  licence  for  which  they  had 
on  the  11th  day  of  July  1917  made  application  to 
Washington,  and  which  they  expected  to  receive 
daily. 

(g)  That  the  licence  from  the  American  Government 
permitting  the  export  of  the  cargo  shipped  in  the 
steamer  was  not  received  until  the  afternoon  of  the 
1st  day  of  August  1917,  although  according  to  the  said 
Bureau  of  Foreign  and  Domestic  Commerce  a  licence 
for  the  shipment  of  15,000  tons  had  been  mailed  from 
Washington  some  days  earlier. 

(A)  That  the  steamer  was  cleared  at  the  Custom 
House  under  the  export  licence  and  was  authorised 
to  sail  from  Norfolk  (Virginia)  at  5  p.m.  on  the  2nd 
day  of  August  1917. 

(»')  That  the  steamer  was  detained  waiting  the 
receipt  of  the  export  licence  from  6  p.m.  on  the 
18th  day  of  July  1917,  when  the  loading  of  the  general 
cargo  was  completed,  until  5  p.m.  on  the  2nd  August 
1917,  a  period  of  fourteen  days  twenty  three  hours. 

(;)  That  the  steamer  arrived  at  Bilbao  on  the 
21st  day  of  August  1917  and  was  ready  to  discharge  her 
cargo  at  9  a.m.  on  the  22nd  day  of  August  191 1,  but 
owing  to  a  strike  then  prevailing  at  that  port,  dis- 
charging was  not  commenced  until  6  a.m.  on  the. 
29th  day  of  Aug.  1917.  The  discharging  was  com- 
pleted at  2  p.m.  on  the  8th  Sept.  1917. 

(t)  That  the  steamer  lost  approximately  seven 
days  at  Bilbao  in  consequence  of  the  said  strike. 

(I)  That  the  charterers  were  paid  by  the  receivers 
of  the  general  cargo  freight  at  the  rate  of  250*.  a  ton 
on  the  116,231  kilos  carried  in  the  steamer. 

6.  We  hold : 

(a)  That  the  prohibiting  of  the  export  of  cargoes 
of  coal  until  licences  had  been  granted  by  the  American 
Government  wan  consequent  on  the  United  States 
of  America  being  in  a  state  of  war  and  was  a 
circumstance  entirely  Iwyund  the  control  of  the 
charterers. 

(o)  That  the  necessary  steps  to  obtain  the  export 
licence  to  ship  the  said  cargo  were  taken  in  due  time 
and  everything  possible  waa  done  to  obtain  the  licence 
with  the  least  possible  delay. 

(c)  That  the  charterers  on  receiving  notice  of  the 
steamer's  readiness  were  entitled  to  load  the  steamer 
before  licence  had  been  received,  and  in  so  doing 
did  not  commit  a  breach  of  the  charter-party. 

(d)  That  in  the  circumstances  the  charter-party 
would  not,  in  the  event  of  no  cargo  having  been 
shipped  for  a  period  of  six  running  days  from  the 
time  the  steamer  was  ready  to  load,  have  been  null 
and  void  within  the  meaning  of  clause  3  of  the  charter- 
party,  unless  failure  to  ship  had  arisen  from  one  of 
the  causes  sjjecified  in  that  clause,  namely,  riots, 
strikes,  Ac,  which  prevented  the  working  or  delivery 
of  coals  for  which  the  steamer  was  stemmed.  The 
Cargo  was  available  for  shipment  and  the  steamer 


was  loaded  expeditiously,  and  this  paragraph  of 
clause  3  does  not  apply. 

(e)  That  the  delay  in  the  steamer's  sailing  after 
the  cargo  had  been  shipped  was  entirely  due  to  the 
said  Proclamation  and  the  delay  in  the  issuing  of  the 
necessary  licence  by  the  Bureau  of  Foreign  and 
Domestic  Commerce,  Division  of  Export  Licences, 
and  was  44  a  restraint  of  princes  and  rulers "  within 
the  meaning  of  clause  7  of  the  charter  party,  and  the 
charterers  are  under  no  liability  to  the  owners  in 
connection  therewith. 

(/)  That  save  as  is  hereinafter  mentioned  .  .  .  the 
charterers  did  not  commit  any  breach  of  the  charter- 
party,  and  they  fulfilled  their  obligations  thereunder. 

(g)  That  in  connection  with  the  loading  of  the  steamer 
no  demurrage  or  damages  for  detention  are  due  to 
the  owners. 

The  arbitrators  further  held  : 

(A)  That  the  time  occupied  in  loading  and  dis- 
charging exceeded  the  lay  days  by  three  days  eighteen 
and  a  half  hours. 

(»')  That  the  charterers  were  not  entitled  to  ship 
any  cargo  but  coal  into  the  steamer  and  that  in. so 
doing  thejf  committed  a  breach  of  the  charter-party. 

The  question  for  the  court  waa  whether  the 
arbitrators  were  right  in  holding  as  set  out  in  par.  6 
of  their  award. 

Subject  to  the  opinion  of  the  court  they  awarded 
that  the  charterers  pay  to  the  owners  of  the  Sebas- 
tian : 

(a)  9421.  14*.  2d.,  being  three  days  eighteen  and  a 
half  hours'  demurrage  at  the  rate  of  250/.  a  day. 

(6)  250*.  a  ton  on  the  116.231  kilos  of  general 
cargo  carried  in  the  steamer  in  breach  of  the.  terms  of 
the  said  charter-party,  less  any  freight  which  has 
been  paid  by  the  charterers  to  the  owners  in  respect 
of  the  general  cargo. 

R.  A.  Wright,  K.C.  and  O.  P.  Langton  for  the 
owners. — It  was  the  duty  of  the  charterers  to  load 
a  cargo  which  was  fit  to  be  carried  without  the  risk 
of  detention.  Here  the  cargo,  owing  to  the  Pro- 
clamation, was  a  44  dangerous  "  cargo  in  the  sense 
that  the  loading  of  it  would  cause  the  ship  to  be 
detained  until  the  licence  was  obtained  :  By  loading 
the  coal  the  charterers  Warranted  that  it  was  not 
a  "dangerous"  cargo,  they  therefore,  had  com- 
mitted a  breach  of  their  duty  and  were  liable  for  the 
delay.  The  charterers  were  not  protected  by  the 
provision  as  to  44  Restraint  of  Princes,''  as  the 
exceptions  in  clause  7  of  the  charter-party  were  not 
mutual,  but  for  the  benefit  of  the  owners  only.  They 
referred  to 

Mitchell,  Colti,  and  Co.  v.  Steel  Brother*  and  Co. 

Limited,  13  Ann.  Mar.  Law  Can.  497;  115 

L.  T.  Rep.  600 ;  (1910)  2K.B.  010  ; 
Bros*  v.  Maitland,  G  El.  A  B).  471  ; 
Dunn  and  others  v.  BucLnall  Brother*,  9  A*n. 

Mar.  l*w.  Cas.  330  ;  87  L.  T.  Rep.  4»7  ; 

(1902)2  K.  B.  014; 
Barker  v.  Hodgson,  3  M.  ft  8.  207  ; 
Jacobs  v.  Credit  Lyonnats,  50  L.  T.  Rep  194 ; 

12  K.  B.  Div.  589 ;  .  . 

Braemount   Steamship   Company   Limited  v. 

Andrew  Weir  and  Co.,  11  Asp  Mar.  Law 

Can.  345 ;  102  L.  T.  Rep.  73  ; 
Blackb  irn  Bobbin  Company  v.  Allen  and  Sons, 

119L.T.  Ren,  215;  (1918)  2  K.  B.  467. 

MacKinnon,  K.C.  and  Sir  Robert  Aske  for  the 
charterers.— It  is  admittedly  the  duty  of  charterer* 
who  know  of  certain  dangers  or  difficulties  that  may 
ensue  from  loading  a  certain  cargo  to  warn  the 
shipowners  who  are  in  ignorance  of  the  circunv 
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stances,  but  hero  all  the  fact*  were  known  equally 
bv  both  parties,  and  the  charterers  were  not  liable. 
Under  the  charter-party  the  charterers  were 
bound  to  load  thin  specific  cargo,  and  the  detention 
of  the  ship  was  caused  by  circumstances  entirely 
beyond  their  control,  and  they  bad  committed  no 
1 1  reach  of  their  obligation.  It  was  not  necessary 
to  rely  upon  the  clause  as  to  restraint  of  princes. 
They  referred  to 

Acaios  v.  Burn*,  3  Ex.  Div.  282 ; 

Banfidd  v.  GooU  and  Sheffield  1  ra  import  Com- 
pany Limited,  103  L.  T.  Rep.  201 ;  (1910) 
2  K.  B  04  • 

Ford  v.  CoUmoorth,  23  L.  T.  Rop.  165  ;  L.  Rep. 

5  Q.  B.  544  ; 
Cunningham  v.  Dunn,  3  Asp.  Mar.  Ijaw  (  as. 

595 ;  38  L.  T.  Rep.  631 ;  3  C.  P.  Div.  443.. 

Wright,  K.C.,  in  reply. 

Bailhachb,  J. — This  case  conies  before  me  upon 
an  award  stated,  and  upon  the  facts  tho  case  is  a 
simple  one,  but  on  too  law  it  is  not  so  simple. 
The  charter-party  in  question  was  mado  between 
Spanish  gentlemen,  and  for  the  purpose  of  carrying 
coal,  which  was  to  be  loaded  at  the  port  of  Norfolk, 
in  America,  and  shipped  to  a  Spanish  port,  but 
the  arbitration  was  to  be  an  English  arbitration. 

The  facts  are  these.  The  charter-party  was  made 
on  the  18th  May  1917,  at  Bilbao,  and  the  steamship 
Seba-*iian  was  to  proceed  to  Norfolk,  Virginia,  and 
load  a  cargo  of  coal  and  carry  it  to  Bilbao  and  there 
discharge.  She  was  to  load  in  eight  working  days, 
holidays  excepted,  and  by  a  clause  in  the  cbarter- 
j>arty  there  was  also  an  exception  in  the  caso  of  riots, 
strikes,  &c,  excusing  the  charterers  from  delsy  in  tho 
events  enumerated  in  that  clause.  Clause  7  deals 
with  the  act  of  God,  the  King's  enemies,  restraint  of 
princes,  and  various  other  exceptions.  It  appears 
that  after  the  charter-party  was  entered  into 
there  was  a  Proclamation  made  by  the  President  of 
the  United  States,  early  in  July  1917,  prohibiting 
the  export  of  coal  from  America  to  Spain  except 
under  licence.  This  came  into  force  on  the  15th 
July  1917.  The  Sebastian  arrived  at  Norfolk  on  the 
14th  July,  and  was  ready  to  load  on  the  16th  July 
and  the  coal  was  loaded  within  her  lay  days.  The 
loading  at  Norfolk  was  done  with  extraordinary 
rapidity,  but  though  tho  loading  was  done  well 
within  the  lay  days,  there  was  a  certain  amount  of 
delay  which  arose  from  the  fact  that  although  the 
charterers'  agents  applied  for  the  necessary  licence, 
they  did  not  in  fact  succeed  in  getting  it  until  the 
1st  Aug.,  with  the  result  that  tho  SebaMian  was 
delayed  for  a  period  of  fourteen  days  twenty- three 
hours,  or,  roughly,  fifteen  days.  I  do  not  think 
it  was  contested  that  it  was  tho  obligation  of  the 
charterers  to  procure  the  licence,  and  the  arbitrators 
have  found  that  they  took  all  reasonsble  steps  to 
get  the  licence,  and  so  far  as  they  were  concerned 
there  was  no  delay.  In  these  circumstances,  tho 
owners  claimed  either  demurrage  or  damages  for 
detention  for  the  period  during  which  the  Sebastian 
was  detained  after  the  loading  of  the  coal  on  board 
until  the  licence  was  obtained — fifteen  days.  The 
two  arbitrators  agreed  on  their  award,  and  decided 
against  the  owners'  contention. 

The  position  was  this,  that  when  the  Sebastian 
arrived,  or  immediately  after  she  arrived,  and 
before  she  had  finished  the  loading,  this  coal  was  a 
cargo  which  it  was  unlawful  for  her  to  carry  from  the 
United  States  to  Spain.  There  was  an  intervening 
illegality  of  the  law  of  America  which  prevented 


the  cargo  being  carried,  and  Mr.  Wright  has  argued 
that  the  cargo  had  become  a  dangerous  cargo,  not 
in  the  ordinary  sense  of  the  word  dangerous,  but 
dangerous  because  it  was  a  cargo  of  a  character 
which  was  bound  to  cause  detention  of  tho 
ship ;  and  he  argued  that  it  was  the  duty  of  the 
charterer  of  the  ship  to  load  a  cargo  that  sho  could 
carry  without  delay  to  her  port  of  destination. 
Now  there*  have  been  many  cases  decided  upon 
that  question  of  the  loading  of  a  "  dangerous  " 
cargo,  using  that  word  in  the  sense  in  which 
Mr.  Wright  uses  it  and  in  which  I  use  it  in 
giving  judgment  in  this  case  ;  but  the  cases  referred 
to,  and  so  far  as  I  know,  all  those  cases,  have  been 
cases  in  which  there  has  been  peculiar  knowledge 
on  the  part  of  tho  shipper  and  ignorance 
on  the  part  of  the  shipowner.  Sometimes  it  has 
been  a  question  whether  the  cargo  was  dangerous  in 
the  ordinary  sense  of  tho  word,  sometimes  whether 
it  was  contraband  or  not.  In  a  case  MitchtU,  Cotts, 
and  Co.  v.  Steel  ( 13  Asp.  Mar.  Law  Gas.  497  ;  1 15 
JL  T.  Rep.  606 ;  (1916)  2  K.  B.  610),  before  Atkin, 
L.J.,  Atkin,  J.,  as  he  then  was,  it  was  a  question 
of  a  cargo,  equally  known  to  both  parties,  of 
rice,  but  tho  dangerous  nature  of  the  rice  arose 
because  it  could  not  be  carried  to  a  particular 
port  without  delay,  owing  to  the  permission  of 
tho  British  Government  being  required ;  this  was 
known  to  the  charterers,  but  not  to  tho  shipowners. 

1  think  the  law  is  that  in  a  case  where  both  parties 
contract  to  carry  a  specific  cargo,  tho  nature  of 
which  is  known  to  both  of  them,  and,  when  that 
cargo  is  loaded,  tho  difficulties  that  there  may  be 
in  the  way  of  the  cargo  being  forwarded  are  equally 
known  to  both  of  them — in  a  case  like  that  the 
charterer  does  not  commit  any  breach  in  loading 
that  cargo  which  he  has  so  contracted  to  load,  In 
this  case  the  cargo  was  loaded  at  Norfolk,  Virginia, 
by  the  shippers,  the  Pocohontas  Fuel  Company, 
who  acted  as  agents  for  both  the  shipowners  and 
tho  charterers.  Whatever  was  known,  therefore, 
to  the  charterers  was  eaually  known  to  the  owners 
through  their  agents  in  Virginia,  they  being  the  same 
persons.  It  seems,  therefore,  that  this  is  a  case  of  a 
cargo  taken  on  board  and  loaded  with  known  dis- 
abilities, and  taken  on  board  by  the  shipowner  with 
equal  knowledge. 

Under  these  circumstances  it  seems  to  me  that 
the  position  of  the  charterers  was  this :  They  had 
become  bound  to  obtain  this  licence,  and  it  was  their 
duty  to  obtain  it  without  unreasonable  delay, 
and  the  arbitrators  have  found  that  they  did  obtain 
the  licence  to  export  this  coal  from  the  .United  States 
to  Spain  without  any  delay,  and  that  they  did  all 
that  was  necessary  to  proceed  with  the  matter,  and 
in  these  circumstances  it  appears  to  me  impossible 
to  hold  that  the  consequences  of  the  delay  in  this 
rase  should  fall  on  the  charterers  rather  than  on  the 
shipowners. 

What  the  position  would  have  been  if  the  Pro- 
clamation had  been  absolute  it  is  a  little  difficult 
to  see.  One  would  suppose  that  in  a  case  like  that 
the  Proclamation  might  have  been  treated  as  a 
frustration  of  the  adventure.  However,  that  point 
does  not  arise,  because  the  shipowners  had  know- 
ledge at  the  time  their  agents  took  on  board  this 
cargo — which  was  the  cargo  contracted  to  be  shipped 
— of  all  the  difficulties  and  dangers. 

A  further  point  was  taken  on  the  part  of  the 
charterers,  that  the  charter-party  contains  an 
exception  in  tho  case  of  restraints  of  princes,  Ac, 
and  it  is  said  that  this  Proclamation  was  a  restraint 
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that  even  if  the  tint  point  was 
wrong  they  were  right  on  this  and  ought  to  be  ex 
i  used.  As  to  that  I  do  not  desire  to  express  any 
final  opinion,  because  1  think  their  first  point  is  right. 
But  I  should  like  to  say  this,  that  there  is  con- 
siderable difficulty  in  reading  clause  7,  beginning : 
"Act  of  God,  the  Kings  enemies,  restraints  of 
princes,  Ac,,"  as  a  mutualclauac,  the  difficulty  being 
that  there  is  an  exception  clause  (clause  3k  where  the 
exception*  are  clearly  the  charterers'  exceptions, 
and  it  looks,  therefore,  as  if  clause  3  is  the  charterers' 
rlause  and  clause  7  the  shipowners'  clause.  It  is 
true  there  is  au  exception  in  clause  7  for  the  char- 
terers, but  that  is  an  exceptional  exception,  and  it 
stems  to  mo  that  in  the  present  circumstances  I 
ought  not  to  draw  the  inference  that  clause  7  is  a 
mutual  clause.  1  do  not  say  that  it  is  or  that  it  is 
not.  There  seoius  to  bo  some  difficulty  about  it, 
and  I  deairo  to  keep  that  point  open  to  bo  decided 
when  it  arises.  I  decide  tho  case  on  this  ground, 
( hat  under  the  circumstances  of  the  case  the  char- 
terers committed  no  breach  of  the  contract. 

Solicitors  for  tho  owners,  William  A.  Crump 
and  8ons,  for  Gilbert  Robertson  and  Co.,  Cardiff. 

Solicitors  for  the  charterers,  BoUertU  and  Itoche, 
for  BolttreU,  Roche,  and  Temperly,  Newcastle. 


Thumlay,  Dec.  II,  1919. 

(Before  Bailhacre,  J.) 

Owners  of  Steamship  Richard  db  Larrinaoa  r. 
Admiralty  Commissioners,  (a) 

Policy— War  risks—"  Consequences  of  hostilities  or 
warlike  operations  "—Merchant  vessel  with  convoy 
— Steaming  without  lights  by  Admiralty  orders — 
Collision  with  warship  proceeding  to  take  vp 
escort  duty— Whether  a  warlike  operation. 

A  steamship  which  was  insured  by  one  set  of  under- 
writers against  tear  risks,  and  by  another  set  of 
underwriters  against  marine,  risks,  teas  proceeding 
in  a  convoy  at  night  without  lights,  by  orders  of  the 
Admiralty,  when  it  came  into  collision  vnth  a  war- 
ship also  proceeding  without  lights.  The  warship 
was  on  its  way  to  a  certain  port  to  take  up  duty  as  an 
escort  to  a  convoy.  The  question  referred  to  the 
arbitrator  was  whether  the  collision  was  the  conse- 
quence of  tear  or  marine  risks.  The  arbitrator 
hfld  that  neither  vessel  was  guilty  of  negligence  and 
that  the  uxir  ritk  underwriters  must  bear  the  loss. 
The  war  risks  jtolifij  covered  "  all  consequences  of 
hostilities  or  warlike  operations  by  or  against  the 
King's  ewewte*." 

Ilettl,  that  the  tcarship  was  at  the  lime  engaged  in  a 
warlike  ojteration  and  consequently  the  collision 
was  caused  by  a  war  risk.    Award  upheld. 

Award  in  tho  form  of  a  special  case. 

The  steamship  Richard  de  Larrinuga  was  insured 
by  two  sets  of  underwriters  against  war  and  marine 
risks  respectively.  The  war  risks  policy  covered 
"  all  consequences  of  hostilities  or  warlike  opera- 
tions by  or  against  the  King's  enemies." 

On  the  night  of  the  23rd  July  11)17  the  Larrinaga 
«  as  proceeding  in  a  convoy,  at  about  seven  knots, 
from  the  United  States  to  England,  and  in  accord- 
ance with  Admiralty  orders  was  steaming  without 
lights. 

la)  Reported  by  L>  H.  Basses.  BfrnsaUr-at-Law 


The  night  was  very  dark,  and  the  vessel  came 
into  collision  with  H.M.8.  Devonshire  which  was 
steaming  at  about  twelve  knots,  also  without  Lights. 
Tho  Devonshire  bad  been  on  duty  at  Halifax,  and 
was  proceeding  to  Hampton  Roads  to  take  up  duty 
there  as  escort  to  a  convoy. 

Tho  question  referred  to  the  arbitrator  was 
whether  the  collision  was  the  consequence  of  war  or 
marine  risks.  The  arbitrator  found  that  neither 
of  the  vessels  was  negligent,  and  that  the 
collision  was  due  to  hostilities  or  warlike  operations 
and  that  the  war  risks  underwriters  must  bear 
tho  loss. 

Raehitrn,  K.C.  and  Porter  for  the  war  risk  under 
writers. — Unless  the  sole  cause  of  the  loss  was  a 
warlike  ojieratiou  the  war  risk  underwriters  were 
not  liable.  Here  the  real  cause  of  the  collision  was 
tho  fact  that  the  lAurinaga  was  sailing  without 
lights,  and  that  was  a  marine  and  not  a  war  risk, 
aa  it  had  been  held  that  the  absence  of  lights  on 
a  mereliant  vessel  did  not  constitute  her  a  vessel 
engaged  on  a  warlike  operation.  The  war  risk 
underwriters  were  therefore  not  liable.  Further 
the  Devonshire  was  not  at  the  time  of  the  collision 
engaged  on  a  warlike  operation  as  she  was  merely 
proceeding  from  one  port  to  another  to  take  up 
warlike  duties.  The  case  was  therefore  distin- 
guishable from  Ard  Coasters  Limited  v.  The  King 
(35  Times  L.  Rep  004),  where  the  warship  was 
undoubtedly  engaged  on  a  warlike  operation.  They 
also  referred  to 

Rcisdier  r.  Bar  wick,  7  Asp.  Mar.  Law  Cas.  493  '> 
71  L,  T.  Rep.  238  ;  (1894)  2  Q.  B.  548  ; 

Britain  Steamship  Company  v.  The  King,  14 
Asp.  Mar.  I-aw  Cab.  507;  121  L.  T.  Rep. 
553;  (1919)  2  KB.  670. 

R.  A.  Wriglti,  K.C.  and  Miller,  K.C.  for  the 
marine  risk  underwriters. — This  case  is  covered  by 
Ard  Coasters  Limited  v.  'Ihe  King  (sup.).  The  test 
is  whether  the  Devonshire  was  engaged  on  a  warlike 
operation  at  tho  time  of  the  collision.  During  war 
almost  any  movement  of  a  warship  in  the  course  of 
its  combatant  duties  in  the  area  of  war  was  a  war- 
like operation :  (per  Atkin,  L.J.  in  Britain  Steamship 
Company  v.  The  King,  sup.).-  Here  the  loss 
caused  by  a  warlike  operation  and  the  war 
underwriters  were  liable. 

Raeburu,  K.C.  in  reply. 

Baimiachk,  J.— This  case  raises  again,  under 
slightly  different  circumstances,  perhaps,  to  those 
in  other  cases  which  have  been  previously  decided, 
the  frequently  debated  question  during  the  war 
as  to  whether  the  loss  of  or  damage  to  a  ship 
at  sea  is  to  fall  upon  the  war  risk  or  the  marine 
risk  underwriters.  This  vessel,  the  steamship 
Richard  de  Larrinmja,  was  insured  under  two  policies, 
the  marine  risk  policy  containing  the  usual  f.c  and 
a  clause,  and  the  war  risk  policy  containing  the 
following  clause :  "  This  insurance  is  only  to  cover 
the  risks  of  capture,  seizure,  and  detainment  by  the 
King's  enemies,  and  the  consequences  thereof  or 
any  attempt  thereat,  and  all  consequences  of  hostili- 
ties or  warlike  operations  by  or  against  the  King's 
enemies,  whether  before  or  after  declaration  of 
war." 

Now  the  facto  are  extremely  simple.  The  colli- 
won  occurred  at  night  between  the  steamship 
Richard  de  Larrinaga,  which  was  a  merchant  ship 
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and  H.M.S.  Devonshire.    Both  ships  were  proceed- 
ing without  lights,  and  the  collision  took  place  whilst 
the  Devonshire  was  proceeding  from  Halifax  to  her 
station  at  Hampton  Roads  in  order  to  pick  up  some 
vessels  which  she  was  to  convoy.  She  was  therefore 
proceeding  to  take  up  her  duties  as  a  convoying  ship 
when  this  collision  unfortunately  occurred.  The 
question  to  be  decided  is  whether  the  damage  to  the 
steamship  Richard  At  l.arrinaga  falls  upon  the 
marine  risks  or  the  war  risks  underwriters.  Now 
the   primary  or  actual  proximate  cause  of  the 
damage  w  as  the  collision,  and  if  all  the  risks  were 
covered  by  one  policy  I  should  not  have  to  enquire 
further,  but  in  all  these  cases,  where  the  marine 
risks  are  covered  by  one  policy  and  the  war  risks 
are  covered  by  another  policy,  and  where  one  has  to 
inquire  whether  the  low  was  due  to  a  cause  which 
would  prima  fac ie  fall  upon  the  marine  risks  under- 
writers, one  has  to  go  a  step  further  back  to  know 
what  was  the  proximate  cause,  if  I  may  call  it  that, 
of  the  actual  cause  of  the  loss.    I  make  that  remark 
because  of  some  observations  which  were  made  by 
the  Court  of  Appeal  in  British  India  Steam  Naviga- 
tion Company  Limited  v.  Green  and   others  and 
Liverpool  and  London  War  Risks  Association  Limited 
(14  Asp.  Mar.  Law  Cats.  613  ;  121  L.  T.  Rep.  559; 
(1919)  2  K.  B.  670)  as  to  what  was  the  proximate 
cause  of  the  loss  in  that  case.   In  this  case  one 
has  to  inquire  what  was  the  actual  proximate 
cause    of    the    collision ;  the    collision  being 
prima  facie  a  marine  risk.    The  actual  cause 
of  the  collision  in  this  case   was  that  both 
vessels  were  proceeding  without  lights  at  night. 
The  mere  fact  that  two  merchant  vessels  are  pro- 
ceeding without  lights  at  night  does  not  constitute 
a  war  risk.   That  was  decided  in  Britain  Steamship 
Company  Limited  v.  The  King  (1 4  Asp.  Mar.  Law 
Cas.  404  ;  120  L.  T.  Rep.  275  ;  (1919)  1  K.  B.  575), 
which  was  upheld  in  the  Court  of  Appeal  (14  Asp. 
Mar.  Law  Cas.  507  ;  121  L.  T.  Rep.  553;  (1919) 
2  K.  B.  670).    It  has  been  decided  In  Ard  Coasters 
v.  Ret  (35  Times  I*  Rep.  604)  that  where  a 
collision  takes  place  between  a  merchant  vessel 
and    a  patrol   boat,  both  proceeding  at  night 
without  lights,  the  patrol  boat  being  actively 
employed  at   the   time   on   her  duties   as  a 
patrol,  the  collision  is  due  to  a  war  risk  because 
the  patrol  boat  is  actively  engaged  upon  her 
duties  as  a  patrol.    The  necessary  inference  from 
tho  judgment  of  the  Court  of  Appeal  in  British 
India  Steam  Navigation  Company  v.  Green  (sup.)  is 
that  where  ships  are  proceeding  under  convoy  the 
movements  of  His  Majesty's  ships  which  are  pro- 
tecting the  convoyed  ships  are  warlike  operations.  I 
held  in  that  case  that  the  whole  convoy  was 
to  be  treated  as  one  entity,  and  that  no  distinction 
was  to  be  drawn  between  the  convoyed  ships  and 
the  convoying  ships.  The  Court  of  Appeal,  however, 
pointed  out  that  I  was  wrong  about  that,  and 
Atkin,  L..J.  in  a  rather  picturesque  phrase  said  that 
I  must  have  confused  the  shepherd  with  the  sheep, 
but  there  seemB  to  be  no  doubt  that  His  Majesty  s 
ships  which  were  actually  convoying  and  conduct- 
i  ng  the  convoy  were  engaged  in  warlike  operations. 
I  do  not  think  that  the  case  of  the  British  and 
Foreign  Steamship  (^ompuny  v.  The  King  (117 
L.  T.  Rep.  94 ;  (1917)  2  K.  B.  7b9)  assists  us  very 
much.   That  case  proceeded  as  the  Court  of  Appeal 
pointed  out  in  British  India  Steam  Navigation  Com- 
pany v.  Green  (sup.),  upon  admissions  made  by  tho 
Crown,  which  seem  to  have  made  the  result  in  that 
case  inevitable.    Leaving  that  case  out  of  account, 
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I  think  that  the  authorities  establish  the  following 
propositions ;  namely,  that  where  one  of  His  Majesty's 
ships  is  sailing  at  night  without  lights,  and  is  engaged 
in  hostile  duties,  such  as  looking  for  submarines, 
and  collides  with  another  ship,  the  collison  is  due 
to  a  consequence  of  hostilities  ;  similarly  if  one  of 
His  Majesty's  ships  is  engaged  in  convoying  other 
ships,  and  they  are  sailing  without  lights  at  night, 
ana  a  collision  occurs,  in  that  case  the  collision  is  a 
consequence  of  hostilities  or  warlike  operations. 
The  question  which  remains,  and  which  is  not 
absolutely  covered  by  authority,  is  what  is  tho 
position  in  such  a  ease  as  the  present  oue,  where  otic 
of  His  Majesty's  lhips  is  sailing  at  night  without 
lights,  but  is  not  at  the  moment  actively  engaged 
in  actual  warlike  operations,  such  as  patrolling  on 
the  look-out  for  submarines  or  actually  convoying 
ships,  but  is  proceeding  to  her  station  for  the  pur- 
pose of  taking  up  her  duties  there  as  a  convoying 
ship.  Atkin,  L.J.,  in  Britain  Steamship  Company 
v.  The  King  (sup.)  said:  "  I  incline  to  think  that 
during  war  almost  any  action  or  movement  of  the 
combatant  forces  hi  the  course  of  their  combatant 
duties  while  exercised  in  the  area  of  war,  could  be 
included."  I  respectfully  agree,  and  I  think  that 
when  one  of  His  Majesty's  ships  is  proceeding  to  her 
station  to  take  up  her  duties  as  a  convoying  ship 
she  is  engaged  on  a  warlike  operation,  and  indeed 
that  almost  any  movement  in  war-time  at  sea  of 
one  of  His  Majesty's  ships  is  a  warlike  operation. 
I  do  not  think  that  any  assistance  is  derived  from 
illustrations  with  regard  to  anything  which  takes 
place  on  the  land,  particularly  on  land  in  this 
country. 

When  the  movements  of  one  of  His  Majesty 't» 
ships  is  being  dealt  with,  the  true  analogy,  if  analogy 
is  required,  is  that  of  the  movements  of  an  army  in  an 
enemy  country,  because  the  whole  of  the  sea  is  an 
enemy  country.  Where  two  nations  are  at  war,  it 
may  be  that,  so  far  as  one  of  the  belligerent*  knows, 
there  is  not  ono  of  tbe  enemy's  warships  within  a 
reasonable  distance,  but  at  tho  same  time  it  is 
necessary,  particularly  in  these  days  of  submarines, 
when  at  any  moment  a  submarine  attack  may  take- 
place,  to  keep  a  vigilant  look-out,  and,  in  my  opinion, 
when  one  of  His  Majesty's  ships  is  proceeding  either 
to  take  up  her  station  to  act  as  a  convoying  ship 
or,  indeed,  on  almost  any  other  duty,  she  is  engaged 
in  a  warlike  operation.  If  it  is  night,  part  of  the 
warlike  operation  is  to  sail  without  lights,  and  if 
as  a  result  of  that  a  collision  takes  place,  it  seems  to 
me  that  that  result  is  a  marine  risk.  One  has,  then, 
to  carry  tho  inquiry  further  back  and  consider 
whether  it  falls  witlun  one  policy  or  the  other.  Tin- 
marine  risk  is  due  to  the  warlike  operation,  and 
therefore  it  falls  ujion  the  war  risk  underwriters. 
That  is  what  the  arbitrator  has  found  in  this  case, 
and  in  my  judgment  his  award  is  right  and  must  be 

uPhold-  Award  upheld. 

Solicitors  for  the  war  risk  underwriters,  Thumus 
Cooper  and  Co.,  for  IIUl,  Dickinson  and  Co., 
Liverpool. 

Solicitors  for  the  marine  risk  underwriters  and 
for  shipowners,  Charles  Lightbound  and  Co. 


Owners  of  Steamship  Richard  de  Larrinaqa  v.  Admiralty 


Digitized  by  Google 


574 


MARITIME  LAW  CASES. 


Or.  of  Afp.]  The  Orduka.  [O.  of  Afp. 


and  came  on  at  a  high  rate  of  speed  with  both  side- 
lights visible  ;  and,  the  vessels  being  then  so  close 
that  there  was  no  other  chance  of  avoiding  a  colli- 
sion* the  engines  of  t  he  Konakry  were  kept  working 
at  foil  speed,  and  the  helm  was  put  hard-a-star- 
board  to  try  to  throw  her  quarter  clear.  The 
Konakry  several  times  hailed  the  Orduna  to  hard  a- 
port  her  helm ;  and  though  she  appeared  to  do  so 
at  the  last  moment,  it  was  too  late,  and  the  Orduna 
with  her  stem  struck  the  port  side  of  the  Konakru 
a  heavy  blow  about  80ft.  from  the  stern  with 
so  much  force  and  doing  so  much  damage  that 
the  Konakry  had  to  be  abandoned  and  was  lost. 
The  plaintiff  alleged  that  those  on  board  the  Orduna 
were  negligent  in  failing  to  keep  their  course,  and  in 
improperly  starboarding. 

The  defendants'  case  was  that  the  Orduna,  a 
triple-screw  steamship  of  lfi,499  tons  gross,  bound 
from  New  York  to  Liverpool  with  passengers  and 
cargo,  and  manned  by  a  crew  of  270  hands,  was  on  a 
course  of  N.  66  E.  true,  making  about  fourteen 
knots,  when  the  masthead  and  green  lights  of  the 
Konakry  were  seen  between  two  and  three  miles 
away,  and  bearing  about  a  point  on  the  port  bow. 
The'  Orduna  kept  her  course  and  speed  until  the 
Konakry,  whic  h  continued  to  approach  showing  her 
green  light  and  shaping  to  cross  ahead,  had  drawn 
very  close,  and  was  about  ahead,  when  the  helm  of 
the  Orduna  was  starboarded  and  then  put  hard-a- 
starboard  ;  and  immediately  afterwards,  when  the 
Konakry  blew  a  short  blast  in  reply  to  the  two 
short  blasts  of  the  Orduna  (which  were  blown  when 
the  helm  of  the  Orduna  was  starboarded)  and  opened 
her  red  light,  the  helm  of  the  Orduna  was  put  hard- 
a-port,  ber  whistle  sounded  a  short  blast,  and  ber 
starboard  engine  was  put  full  speed  astern  to  assist 
the  helm,  and  then  her  port  engine  was  put  full 
speed  astern ;  but  very  shortly  afterwards  the 
Konakry  struck  the  stem  and  port  bow  of  the 
Orduna  a  heavy  blow  with  her  port  quarter,  causing 
serious  damage.  The  defendant*  alleged  that  the 
Konakry  failed  to  keep  out  of  the  way  of  the  Orduna  ; 
that  she  failed  to  Avoid  crossing  toe  Orduna ;  and 
that  ,  when  crossing  ahead,  she  improperly  ported. 

Regulations  for  Preventing  Collisions  at  Sea 
1910; 


$upTtnu  Court  of  |uMcaturt 

—  ♦  — 

COURT  OF  APPEAL- 

July  4  and  7,  1919. 
(Before  Bankes  and Scbctton.  L.JJ.  and  Eve,  J.) 
Thb  Orduma.  (o) 

APPEAL  FROM  THE  ADMIRALTY  DIVISION. 

Collision — Vessels  on  crossing  courses — '*  Give-way 
vessel"  —  Late  action  —  "  Keep-on  "  vessel  not 
keeping  course  and  speed — Regulations  for  Pre- 
venting Collisions  at  Sea  1910,  arts.  19,  21,  22. 

Arts.  19,  21,  and  22  of  the  Collision  Regulations 
should  be  strictly  observed  in  relation  to  one 
another. 

There  may  be  cases  where  a  vessel  is  relieved  from 
the  ordination  of  maintaining  her  course  and  spied, 
but  strict  adherence  to  art,  21.  is  important.  The 
stand-on  ship  under  art.  21  ought  to  keep  her 
course  and  speed  until  the  last  possible  moment. 
Such  cases  should  be  scrutinised  with  the  greatest 
care. 

Obserralions  of  Ixrrd  Parker  in  The  Olympic  and 
H.M.S.  Hawke  (1913)  P.  27»),  as  to  the  circum- 
stances under  which  the  stand-on  vessel  may  be 
relieved  of  her  obligation,  considered  by  Bankes,  L.J. 

Judgment  of  Hill,  J.  varied,  both  vessels  being  found 
equally  to  blame. 

Where  vessels  each  materially  contribute  to  a  collision 
the  court  ought  not  to  attempt  to  apportion  the 
Ua>ne.  units*  there  is  some  clear  indication  of  the 
extent  to  which  one  is  more  blameworthy  than  the 
other. 

Appeal  by  the  owners  of  the  Orduna  from  a  decision 
of  Hill,  J.  in  an  action  of  damage  by  collision. 

The  plaintiff  was  the  owner  of  the  steamship 
Konakry,  and  the  defendants,  the  Pacific  Steam 
Navigation  Company,  were  the  owners  of  the  steam- 
ship Orduna.  The  collision  took  place  on  the  night 
of  the  1st  Dec.  1918,  off  the  south  coast  of  Ireland, 
the  weather  being  fine  and  clear,  the  wind  southerly 
and  a  moderate  breeze. 

The  plaintiff1  s  case,  on  the  pleadings,  was  that  the 
Konakry,  a  screw  steamship  of  5742  tons  gross, 
bound  from  Queens  town  to  Trinidad  in  ballast, 
manned  by  a  crew  of  forty-six  hands,  was  on  a 
course  of  S.  49  degrees  W.  true,  making  about  six 
knots  an  hour,  when  those  on  board  her  observed  at 
a  distance  of  four  to  five  miles,  and  bearing  about 
one  and  a  half  points  on  the  starboard  bow,  the 
two  masthead  lights  and  some  deck  lights  of  the 
Orduna.  The  Konakry  kept  her  course  until  the 
red  light  of  the  Orduna  became  visible,  when  she 
ported  her  helm,  and,  when  the  Orduna's  red  light 
had  been  brought  on  to  her  port  bow,  then  steadied. 
The  vessels  then  approached  each  other  in  a  position 
to  pass  safely  port  to  port ;  but  shortly  afterwards 
the  Orduna,  without  sounding  any  signal,  opened 
hex  green  light,  the  red  still  remaining  visible, 
when  the  Konakry  again  ported  her  helm  and 
sounded  one  short  blast  The  Orduna  answered 
with  one  short  blast,  and  shut  in  her  green  light, 
but  almost  immediately  opened  it  again  ;  whereupon 
the  helm  of  the  Konakry,  which  was  still  a-port,  was 
ordered  hard-a-port,  and  she  again  sounded  one  short 
blast.   The  Orduna^  then  sounded  two  short  blasts 

(«)  RapoarWd  by  W.  C.  SurDroap.  Esq.,  Barriatsr-at- 

Lsw. 


Art.  19.  When  two  steam  vessels  are  crossing,  so 
as  to  involve  risk  of  ootlision,  the  vessel  which  has  the 
other  on  her  own  starboard  side  shall  keep  out  of  the 
way  of  the  other. 

Art.  21.  Where  by  any  of  these  rules  one  of  two 
vessels  is  to  keep  out  of  the  way,  the  other  shall  keep 
her  course  and  speed. 

Art.  22.  Every  vessel  which  is  directed  by  thesa 
rules  to  keep  out  of  the  way  of  another  vessel  shall, 
if  the  circumstances  of  the  ease  admit,  avoid  crossing 
ahead  of  the  other. 

Hill,  J.,  who  was  assisted  by  two  of  the  Elder 
Brethren,  did  not  accept  the  evidence  of  the  plain- 
tiff's witnesses.  In  his  view,  the  Konakry  stood  on 
much  longer  than  they  had  stated,  and  took  action 
much  later,  and  when  they  were  much  nearer  the 
Orduna  than  was  admitted  by  them.  He  accepted 
the  defendants'  evidence,  so  far  as  it  described  the 
Konakry  as  standing  on,  and  the  vessels  approach- 
ing, with  the  red  light  of  the  Ordma  to  the  green 
of  the  Konakry,  until  a  late  period ;  but  his  con- 
clusion on  that  evidence  was  that,  at  the  time  the 
Orduna's  helm  was  Btarboarded  the  Konakry' » 
green  light  was  not  on  the  Orduna's  starboard  bow 
— it  was  not  more  than  ahead,  if  it  was  as  much  as 
a.head,  of  which  his  Lordship  was  doubtful.  His 
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farther  conclusion  wu  that  the  porting  of  the 
Konakry  was  not  later,  but  probably  rather  earlier, 
than  the  starboarding  of  the  Orduna.    His  Lord- 
ahip  continued :  "  On  these  facta  it  follows  that, 
but  for  the  starboarding  of  the  Orduna,  the  Konakry 
would  have  gone  clear.   The  Elder  Brethren  are 
clearly  of  that  opinion  upon  the  whole  facta  of  the 
case.    They  are  also  of  opinion  that  the  Konakry 
did  not  get  into  such  a  position  as  regards  the 
Orduna  as  to  justify  the  Orduna  starboarding  as 
site  did.    For  that  starboarding  the  Orduna  must 
ho  to  blame.   The  starboarding  was  not  done  in 
the  agony  of  collision.    The  second  officer  says  he 
starboarded  when  the  Konakry  4  was  still'  at  a  safe 
distance.'    Whatever  that  means,  it  at  any  rate 
negatives  the  idea  that  the  starboarding  was  in 
the   agony    of   collision.    The   starboarding  was 
action  taken  because  the  green  light  appeared  to 
be  crossing,  or  about  to  cross,  the  bows  of  the 
Orduna,  and  the  second  officer  assumed  that  the 
Konakry  was  not  porting  or  about  to  port.  In 
such  a  position  it  is  very  difficult  for  the  stand-on 
to  justify  starboarding.   The  ships  were  not 
"  ships-^it  was,  at  least,  always  possible,  that 
the  Konakry  might  at  the  last  moment  port,  or  might 
•already  have  begun  to  port.    If  she  did  port,  the 
starboarding  would  defeat  the  proper  manoeuvre  j 
if  she  did  not  port,  she  would  rapidly  pass  on  to 
the  starboard  bow,  and  the  starboarding  would 
have  been  unnecessary.    1  am  advised  that  the 
starboarding  was  clearly  wrong,  and  the  hard-a- 
starboarding  aggravated  the  fault.    I  am  further 
advised  and  am  clearly  of  opinion  that  the  reversing 
was  too  late.    I  incline  to  think  that,  if  the  position 
was  such  as  in  the  view  of  the  second  officer  to  call 
for  action  at  all  on  the  stand-on  ship,  it  called  for 
reversed  engines.    But  at  least  when,  immediately 
on  the  starboarding,  it  was  seen  that  the  Konakry 
4  was  closing  rapidly,'  according  to  the  proof  of 
the  second  officer,  or  was  so  close  that  he  feared 
collision,  according  to  bis  deposition,  it  ought  to 
have  been  immediately  obvious  that  the  Konakry 
was  porting,  and  the  action  which  woidd  best  aid 
to  avert  collision  was  undoubtedly  not  hard -a -star - 
boarding,  but  full  astern  on  both  engines.    If  the 
second  officer  had  reversed  both  engines  instead 
of  hard-astarboarding,  there  would,  even  then, 
probably  have  been  no  collision.    Therefore  the 
Ord  ma  is  to  blame." 

His  Lordship  then  dealt  with  the  question,  which 
to  him  was  one  of  much  difficulty,  as  to  whether, 
although  the  Konakry  did  not  port  as  soon  as  she 
might  have  done,  but  ported  in  time  to  have  cleared 
the  Orduna,  if  the  latter  had  not  starboarded,  she 
was  justilied  in  leaving  the  porting  to  a  compara- 
tively late  time.  He  pointed  out  that,  in  fact,  she 
04  tcd  in  such  time  that  she  altered  nearly  six  points 
before  the  collision,  and  said  t  hat  the  Elder  Brethren 
were  of  opinion  that  she,  in  the  circumstances, 
a*  ted  in  sufficient  time,  and  that  he  followed  their 
advice  and  acquitted  the  Konakry  of  blame  in  that 
respect,  the  result  being  that  the  Orduna  was  alone 
to  blame. 

The  defendants  appealed. 

Ralewn,   K.C.   and    Sttjthens,    K.C.    for  the 
appellants. 

A*pinall,   K.C.   and    lt<tth<irn,   K.C   for  the 
respondents. 

Bankrs,  L. J. —This  is  an  appeal  from  a  decision 
of  Hill,  J.,  who  found  that,  of  the  two  colliding 
the  Orduna  alone  was  to  blame. 


The  collision  took  place  at  night  off  the  coast  of 
Ireland.  The  Konakry,  a  steamship  of  5742  tons 
gross  and  300ft.  long,  was  in  ballast.  The  Orduna, 
a  passenger  vessel,  upwards  of  15,000  tons  gross 
and   569ft.  over  all,  was  carrying  cargo  and 

Eassengors.  Tho  night  was  fine,  and  both  vessels 
lid  their  proper  lights.  Their  conjoint  speed  wa& 
about  twenty  knots,  the  Orduna  having  about 
fourteen  knots  and  the  Konakry  about  six  knots ;  but 
the  vessels  were  on  crossing  courses,  there  being  a 
difference  of  seventeen  degrees  between  the  opposite 
courses.  The  Konakry*  course  was  S.  49  W.,  and 
the  Orduna'*  X.  (Ml  E. 

Under  these  circumstances,  the  Orduna  was  the 
stand-on  ship,  and  it  was  tho  Konakry'*  duty  to 
keep  out  of  the  way.  At  the  trial  the  case  for  the 
Konakry  was  that  she  was  from  the  first  endeavour- 
ing to  keep  out  of  the  way,  and  that  she  ported, 
ported  again,  and  ported  a  third  time,  but  was 
unable  to  keep  out  of  the  way,  because  the  Orduna 
starboarded  into  her.  The  learned  judge  refused 
to  accept  the  story  of  the  Konakry,  and  proceeded 
to  deal  with  the  case  upon  the  evidence  from  the 
Orduna.  That  was  not  in  all  respects  satisfactory 
evidence,  because  the  officer  who  was,  in  fact,  in 


>f  tl 


ollision 


charge  of  the  Orduna  at  the  ti 
was  not  called  as  a  witness.  It  was  said  he  was  ill, 
and  ultimately  bis  deposition  and  proof  were  read  ; 
and  the  learned  judge  had  to  deal  with  the  case 
upon  those  materials,  and  upon  the  statement  of 
a  fourth  officer,  who  gave  evidence. 

The  position  of  the  Konakry  was  that,  under 
art.  19  of  the  Regulations  for  Preventing  Colli- 
sions at  Sea  1910  it  was  her  duty  to  keep  out  of 
the  way,  and  under  art  22,  being  the  vessel 
directed  by  the  rules  to  keep  out  of  the  way,  if  the 
circumstances  of  the  case  admitted  it,  to  avoid 
crossing  ahead  of  the  other.  There  was  no  reason 
whatever  why  the  Konakry  should  not  have  obeyed 
both  those  articles.  She  did  neither ;  and  for 
some  reason  she  took  no  action  according  to  the 
learned  judge's  finding,  until  the  vessels  were  about 
a  quarter  of  a  mile  apart,  and  the  Konakry  was 
just  about  ahead  of  the  Orduna. 

The  first  question  that  naturally  arises  is  whether, 
under,  those  circumstances,  the  Konakry  was  to 


blame  for  the  collision,  either  entirely  or  partly, 
and  upon  that  point  the  learned  judge  says  :  "  The 
Elder  Brethren  are  of  opinion  that  the  Konakry 
was,  in  the  circumstances,  justified  in  what  she  did, 
and  that  she  acted  in  sufficient  time,  and  I  follow 
their  advice  and  acquit  the  Konakry  of  blame  in 
that  respect"    1  think  it  is  significant  that  the 
learned  judge  does  not  express  his  own  opinion 
or  really  indicate  that  he  is  satisfied  with  the  view 
which  the  Elder  Brethren  expressed.    He  simply 
says  he  followed  their  advice.    Speaking  for  myself, 
if  i  had  to  decide  this  point  without  any  expert 
assistance,  1  should  most  assuredly  have  come  to 
the  conclusion  that  the  Konakry  was  to  blame. 
I  cannot  see  any  justification  whatever  for  her 
standing  on  in  the  way  in  which  she  did,  and 
putting  the  Orduna  in  the  position  in  which  she  was 
placed.    We  have  taken  our  assessors'  opinion, 
and  they  do  not  agree  with  the  Elder  Brethren  in 
the  court  below.    They  think  the  Konakry  was  to 
blame  in  not  taking  action  sooner  to  get  out  of  the 
way  of  the  Ord  n  a. 

There  comes  now  the  much  more  difficult  question 
as  to  the  action  of  the  Orduna.  To  judge  of  that 
action  it  is  necessary  to  come  to  a  decision  as  to  the 
relative  position  of  these  two  vessels  at  the  time 
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action  was  taken  by  the  Orduna,  and  I  think  the 
fair  inference  from  the  evidence  is  that  the  vessels 
were  about  a  quarter  of  a  mile  apart  I  do  not 
think  the  distance  was  more  than  500  yards,  and  I 
think  the  Konakry  was  about  ahead  of  the  Orduna. 
The  learned  judge  states  his  view  on  that  matter 
thus :  "  The  conclusion  I  draw  from  all  this,  and 
especially  from  the  deposition  of  the  second  officer, 
is  that  at  the  time  the  helm  was  starboarded  the 
green  light  of  the  Konakry  was  not  on  the  star- 
board bow  of  the  Orduna  ;  it  was  not  more  than 
ahead,  if  it  was  as  much  as  ahead,  of  which  1  am 
doubtful.*'  The  evident-?  on  that  point  consisted 
of  the  evidence  of  the  fourth  officer,  and  the  depo- 
sition and  proof  of  the  junior  second  officer.  The 
fourth  officer's  answer,  in  reply  to  the  question  as 
to  what  the  /Conakry  did,  wan :  ''  She  narrowed  on 
the  port  bow  until  she  came  right  ahead,  and 
finally  she  got  a  little  on  the  starboard  bow."  When 
he  speaks  of  "  finally,"  1  do  not  understand  him  to 
sav  that  that' was  her  position  before  action  was 
taken  on  the  Orduna  ;  I  think  he  was  indicating 
the  position  at  which  she  was  at  a  time  when,  acting 
under  her  port  helm,  she  must  have  got,  as  counsel 
for  the  Orduna  has  pointed  out,  to  some  extent  on 
the  starboard  bow  of  the  Orduna.  That  is  not  the 
material  tunc.  The  material  time  is  when  the  order 
was  given  by  the  second  officer  of  the  Orduna  to 
starboard. 

The  case  of  tho  second  officer  is  that  he  did  not 
consider  the  position  one  in  which  there  was  risk 
of  collision.  He  acted,  not  in  the  agony  of  collision, 
and  not  in  the  first  instance  to  avoid  a  collision, 
but  because  he  considered  that  he  was  justified  in 
assuming  that  the  Konakry,  which  was  breaking, 
and  had  broken,  the  regulations,  was  continuing 
on  her  course,  and  would  not  alter  so  as  to  avoid 
risk  of  collision.  .She  was  not  fully  clear,  and  was 
still  a  crossing  vessel :  and  partly  by  failing  up  to 
that  time  to  get  out  of  the  way,  and  partly  because, 
when  she  was  so  nearly  across,  she  had  failed  to 
give  any  indication  by  a  signal  that  she  was  about 
to  take  action  under  her  port  helm,  he  assumed  that 
he  was  justified  in  considering  it  was  not  a  case  of  a 
risk  of  collision  at  all,  but  was  a  case  in  which  he 
w  as  justified  in  considering  that  she  would  continue 
her  course  without  taking  action,  and  that  he  there- 
fore was  entitled  to  starboard  his  helm  in  order  to 
give  the  vessel  a  wider  berth.  That  is  what  I 
understand  to  be  his  ease  as  indicated  in  his  proof 
and  dentition.  In  his  proof  he  says  :  "  When  the 
Ki'ttfilry  was  alsmt  a  quarter  of  a  point  on  the 
sluibtMird  Ik>\v  and  distant  about  a  quarter  of  a 
mile  off.  1  ordcrtxl  the  helm  to  be  starboarded  ten 
degrees,  and  immediately  afterwards,  as  the  ships 
were  closing  rapidly,  1  ordered  hard -a-star  board, 
and  i  myself  blew  the  whistle  two  short  blasts. 
My  reason  for  giving  the  order  to  starboard  was 
that  it  was  clear  that  the  other  ship  was  passing 
on  to  my  star  board  side,  and  I  starboarded  to  give 
her  a  wider  clearance,"  Further  on  he  says : 
"  When  I  gave  the  order  to  starboard  I  did  not 
consider  there  was  risk  of  collision."  In  his 
deposition  he  rather  alters  the  language,  but  I  do 
not  think  that  he  intends  to  alter  the  effect  of  what 
he  said  :  "  When  the  green  light  was  almost  right 
ahead  and  still  at  a  safe  distance  deponent  sent  the 
extra  fourth  officer  to  the  wheel  house  to  order  the 
helm  ten  degrees  to  starboard,  and  when  the  extra 
fourth  officer  returned,  the  green  light  was  about 
one  quarter  |>oint  on  the  starboard  bow,  and  getting 
so  close  that  deponent  feared  a  collision.  Deponent 


immediately  ordered  the  helm  hard-a-starboard." 
That  is  the  second  action,  which  I  will  deal  with 


We  have  had  an  interesting  discussion  as  to  the 
effect  of  the  regulations  upon  a  person  who  finds 
himself  in  the  position  in  which  this  second  officer 
said  he  found  himself.  I  have  pointed  out  it  does 
not  seem  to  me  to  be  a  case  where  two  vessels  are 
crossing,  involving  risk  of  collision,  because  the 
second  officer's  ease  is  that  there  was  no  risk  of 
collision.  He  does  not  suggest  that  his  action  was 
just  hied,  because  it  w  as  action  taken  in  the 
agony  of  collision  ;  nor  does  he  suggest  that  it  wa» 
justified,  because,  under  the  regulations,  the  other 
vessel  was  not  able,  by  her  own  action,  to  avoid  the 
collision.  The  contention  is  that  this  is  one  of 
those  possible  cases,  indicated  by  Lord  Parker  in 
The  Olympic  and  H.M.S.  Hairlf,  where  he  savs 
(1913)  P..  at  p.  279):  "A  vessel  which  under  the 
crossing  rule  has  to  keep  out  of  the  way  of  another 
vessel  must  act  before  there  be  actual  danger." 
1  think  possibly  that  that  expression  of  opinion 
may  at  some  time  have  to  be  considered.  Lord 
Parker  continues :  "  If  she  allows  the  time  for 
acting  to  go  by,  she  may  lead  the  other  vessel  to 
suppose  that  she  cannot  or  does  not  intend  to  act. 
Jn  such  a  case  the  latter  vessel  may  be  relieved 
from  the  reciprocal  obligation  of  maintaining  her 
own  course  and  speed."  This  second  officer's  case 
is  that  the  Konakry  had  allowed  the  time  for  acting 
to  go  by,  and  that  he  was,  under  those  circum- 
stances, justified  in  taking  the  course  he  took.  I 
think  there  may  be  such  cases,  but  1  agree  entirely 
with  what  counsel  for  the  respondent  said  as  to  the 
importance  of  adhering  to  the  strict  observation  of 
the  regulations.  1  think  such  a  case  ought  to 
be  scrutinised  with  the  very  greatest  care.  A 
somewhat  similar  case  was  suggested  to  exist  in 
The  Norman  Monarch  (LIoytFs  List,  Dec  10, 
1918),  and  no  member  of  the  House  of  Ix>rds 
accepted  the  proposition  that  the  other  vessel  in 
that  case,  the  Phrygia,  was  in  such  a  position. 
The  J,ord  Chancellor,  it  was  quite  -true,  sug- 
gested that,  if  the  Norman  Monarch  had  been 
exactly  ahead  of  the  Phrygia,  she  might  possibly 
have  "been  justified  in  starboarding  her  helm, 
having  regard  to  the  fact  that  the  Norman.  Monarch 
had  given  no  indication  she  was  about  to 
]>ort ;  but  he  only  suggested  it  was  a  possibility, 
and  the  view  of  Lord  Phillimoro  suggests  that  it 
would  be  dangerous  to  accept  the  position,  as  he 
expresses  it,  that  tho  officer  of  the  Phrygia  thought 
that  the  Norman  Monarch  would  draw  ahead  in  a 
few  seconds.  1  think  that  a  iterson  who  denire^ 
to  bring  his  case  within  the  exception  to  which  1 
have  referred,  must  make  it  abundantly  plain  that 
he  comes  within  the  exception,  and  that  he  was 
justified  in  taking  up  the  exceptional'  position  to 
which  Lord  Parker  refers  in  The  Olympic  and 
H.M.S.  Hawkt  («up.).  It  is  largely  a  question  of 
seamanship,  and  we  have  put  a  question  to  those 
who  advise  us  upon  this  particular  point ;  and  in- 
I  usmuch  as  the  House  of  Lords  has  suggested  that 
it  would  be  an  assistance  if  the  questions  were 
recorded,  I  will  read  the  questions  we  suggested 
and  the  answers  given : 

"  Assume  the  couises  of  the  two  vessels  to  have 
been  crossing  courses,  the  Konakry  8  49  W.,  the 
Orduna  N.  66  E.,  the  joint  speed  twenty  knots, 
and  that  the  vessels  approached  each  other,  and  were 
ai>out  a  quarter  of  a  mile  apart,  with  the  Konokri/ 
about  ahead  of  the  Onhiva  before  either  vessel  took 
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action  for  the  other,  do  you  consider  there  was  a 
want  of  caro  and  skill  and  proper  seamanship  (a) 
on  the  part  of  those  in  charge  of  the  Konakry  in 
not  taking  action  sooner  to  keep  out  of  the  way  of 
tho  Orduna  f  "  The  answer  is,  "  Yes,  she  should 
have  ported  sooner."  Then  "  (b)  On  the  part  of 
thobo  in  charge  of  the  Orduna  (1)  in  starboarding, 
assuming  that  tho  order  to  starboard  was  given 
at  practically  the  same  time  as  the  Konakry  gave 
the  port  action  signal  ?  "  The  answer  is,  "  Yes." 
Then  "(2)  in  hard-a-starboardiiig  and  not  revers- 
ing ? "  Tho  answer  is,  "  Yea/*  "Would  the 
Htarboarding  of  the  helm  of  the  Orduna,  followed 
by  her  porting  in  the  way  described  by  the  second 
officer,  alter  her  course  laterally,  so  an  to  bring  her  " 
— to  use  tho  learned  judge's  language — "  nearer 
the  lino  of  the  Konakry'*  advance  ?  "  The  answer 
in,  Yea.'' 

I  accept  and  agree  with  the  view  of  those  who 
ad  viae  with  regard  to  the  action  of  the  Orduna. 
It  seems  to  mo  that  the  second  officer' a  actiou  was 
that  of  a  man  who,  having  regard  to  the  Regula- 
tions, was  unduly  cautious,  if  I  may  use  that  expres- 
sion. There  was  no  real  necessity  for  him  to  take 
action  at  the  time  ;  and  although  one  sympathises 
with  a  person  in  that  position,  and  tho  responsi- 
bility which  rested  upon  him,  yet  he  must  take 
the  consequences,  if  the  fact  be  that  he  acted  before 
he  was  justified  in  so  acting. 

The  next  question  is  whether  the  default  of  these 
two  vessels,  as  I  have  indicated  it,  materially 
contributed  to  the  collision,  and  upon  that  question 
we  have  had  advice.  Counsel  for  the  appellants 
argued  that  the  court  should  come  to  the  conclusion 
•  hat  the  learned  judge  was  wrong  in  the  conclusion 
that  the  helm  action  of  the  Orduna  brought  her 
nearer  the  line  of  the  /Conakry's  advance.  That 
is  a  matter  upon  which  1  jrcrsonally  am  not  in  a 
position  to  express  any  confident  opinion ;  but  we 
have  put  the  question  expressly  to  those  who 
advise  us,  and  they  tako  tho  same  view  as  the 
learned  judge,  and  those  who  advised  him,  about 
the  action  of  the  Orduna  in  her  starboarding  and 
not  reversing.  In  face  of  those  opinions,  I  think 
it  is  plain  that  the  action  of  the  Orduna  did  con- 
tribute to  the  collision,  and  we  are  so  advised.  We 
also  asked  a  question,  and  we  have  been  advised 
that  tho  action  of  the  Konakry  contributed  to  the 
collision.  It  is  easy  to  say  that  one  vessel  was 
more  to  blame  than  the  other ;  but  1  do  not  think 
the  Court  ought  to  attempt  to  apportion  blame, 
unless  there  is  some  clear  indication  of  the  extent 
to  which  the  one  was  more  blameworthy  than  the 
other.  I  do  not  think  wo  can  come  to  any  such 
conclusion  in  the  present  case.  Each  contributed 
materially  to  the  collision,  and,  in  my  opinion, 
the  proper  conclusion  is  that  both  vessels  were  to 
blame  for  this  collision.  The  appeal  will  accord- 
ingly be  allowed  to  that  extent. 

Scrutton,  L.J.— I  am  not  sure  that,  if  I  had  been 
trying  this  case  without  assessors,  my  judgment 
would  have  been  in  all  respects  the  same  as  the 
one  in  which  I  am  concurring ;  and  it  is  fair  to  the 
parties  that  they  should  know  my  state  of  mind 
after  listening  to  the  arguments  in  a  case  of  some 
difficulty  and  importance. 

There  are  three  rules  concerned  when  two  steam 
vessels  are  crossing  so  as  to  involve  the  risk  of  colli- 
sion. The  vessel  which  has  the  other  on  her  own 
starboard  aide  should  keep  out  of  the  way.  Where 
one  of  two  vessels  is  to  keep  out  of  the  way,  the  other 
should  keep  her  course  and  speed; 
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vessel  which  is  directed  by  the  rules  to  keep  out 
of  the  way  of  another  vessel  should,  if  the  circum- 
stances admit,  avoid  crossing  ahead  of  the  other. 
I  entirely  agree,  and  wish  to  emphasise,  if  it  is 
necessary,  the  importance  of  these  rules  being 
strictly  observed.  The  position  of  ships  crossing 
with  a  risk  of  collision  is  difficult.  It  has  been 
thought  right  to  tell  one  of  the  ships  to  keep  her 
course  and  "Peed,  and  the  other  ship  to  keep  out  of 
the  way.  Tho  give- way  ship  can  act  with  much 
greater  certainty  if  she  knows  that  the  stand-on 
Bhip  is  going  to  do  exactly  what  she  is  doing  when 
seen.  If  the  stand-on  ship  acts  too  soon,  she 
may  easily  put  the  give-way  ship  in  a  great  diffi- 
culty; and,  hard  as  it  is,  she  ought  to  keep  her 
course  and  speed  until  the  last  possible  moment. 
I  entirely  agree  as  to  that. 

The  Konakry  was  tho  give-way  ship.  She  ought 
to  have  passed  under  the  stern  of  the  Orduna,  and 
kept  out  of  her  way.  It  is  a  little  difficult  to  be 
sure  as  to  what  she  exactly  did,  becauso  bcr  witnesses 
have  been  disbelieved,  snd  she  comes  before  the 
court  with  a  story  which  the  court  has  found  to  be 
inaccurate,  and  adopted,  no  doubt,  to  put  tho  best 
face  she  could  on  her  proceedings.  Her  case  is 
that  she  saw  the  Orduna  a  point  and  a  half  on  her 
starboard  bow.  She  says  she  kept  on  porting,  end 
t  he  court  disbelieved  her.  What  she  did  apparently 
was  to  keep  on  as  if  she  were  going  to  cross  the 
bows  of  the  Orduna — breaking  art.  22,  and  without, 
giving  any  whistle  signal — until  she  was  either 
ahead,  or  very  nearly  ahead,  of  the  Orduna,  and  at  a 
time  when  the  two  vessels  were  within  half  a  mile  of 
each  other.  It  seems  to  me  that,  up  to  that  time, 
she  was  acting  as  if  she  was  going  to  break  tho  rules, 
acting  in  a  way  which  put  great  embarrassment  on 
the  stand-on  ship,  and  in  s>  way  in  which,  if  a 
collision  followed  from  her  action  in  apparently 
breaking  the  rules,  it  would  be  impossible  for  her 
to  escape  blame.  Our  assessors  have  advised  us 
that  she  was  guilty  of  want  of  seaman!  ike  care 
in  taking  that  course,  and  that  it  contributed  to  the 
collision.  I  entirely  agree,  and  I  should  havo  come 
to  the  same  conclusion  myself,-  and  I  suspect  from 
the  language  of  the  learned  judge's  judgment  that 
he  would  have  come  to  the  same  conclusion,  but 
for  the  advice  of  his  assessors.  So  much  for  the 
Konakry. 

I  have  found  considerably  more  difficulty  in  the 
case  of  the  Orduna.  The  rules  put  a  duty  on  the 
Orduna,  if  the  ships  are  crossing,  so  as  to  involve 
risk  of  collision.  Suppose  the  give-way  ship  is  not 
manmuvring  to  pass  under  the  stern,  and  has  got 
right  ahead  of  the  stand-on  ship  in  a  position  in 
which,  if  she  keeps  her  course,  there  will  be  no 
collision.  I  have  great  difficulty  in  seeing,  under 
those  circumstances,  that  there  is  a  crossing  so  as 
to  involve  a  risk  of  collision ;  and,  if  there  is  no 
crossing  so  as  to  involve  a  risk  of  collision,  it  may 
be  said  that  the  stand-on  ship  no  longer  has  the 
duty  of  standing-on,  and  will  not  be  wrong  if  she 
starboards,  because  there  is  no  crossing  so  as  to 
involve  a  risk  of  collision.  At  the  same  time,  I 
quite  appreciate  that,  if  the  courses  are  crossing, 
but  the  ships  have  not  yet  crossed,  and  if  although 
the  give- way  ship  has  not  yet  acted,  she  can  act 
and  pass  under  the  stern  by  her  own  action  alone, 
the  stand-on  ship  is  in  the  position  in  which  she 
ought  to  stand-on.  It  is  very  difficult  to  say  where 
one  position  paseea  into  the  other,  and,  personally, 
it  strikes  me  as  very  hard  to  find  the  stand-on  ship 
to  blame  because,  when  the  other  ship  is  apparently 
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going  to  break  the  rules,  the  stand-on  ship  does  not 
appreciate  rightly  the  exact  moment  at  which  she 
is  free  to  act.  I  have  felt  very  great  difficulty  as  to 
the  position  of  the  Orduna.  There  is,  however,  this 
undoubted  fact,  as  1  read  the  evidence:  If  the 
Ordina  had  merely  kept  her  course  and  speed,  the 
Konakry  would  have  gone  clear  by  her  porting, 
although  in  rather  a  startling  way,  a  way  calculated 
to  disturb  any  navigator  on  the  Orduna  when  he 
Haw  what  the  Konakry  wait  doing.  Again,  if  the 
Konakry  had  done  what  she  appeared  to  be  going 
to  do — break  the  rule  and  cross  ahead  and  kwj)  her 
course— she  would  have  gone  clear  without  there 
being  any  necessity  for  the  Orduna  doing  anything ; 
and  again,  if  the  Ord'ina  had  merely  reversed  and 
not  starboarded,  the  collision  would  not  have 
happened. 

Those  being  the  facts,  when  four  nautical  assessors 
have  advised  the  court,  two  below  and  two  here, 
that  they  think  the  Orduna  was  guilty  of  lack 
of  seamanbke  skill  in  starboarding  under  the  cir- 
cumstances put  to  them,  I  do  not  feel  confident 
enough  in  my  own  judgment  to  go  contrary  to  their 
opinion.  I  appreciate  and  am  impressed  by  the 
great  importance  of  maintaining  the  stand-on  rule 
and  that  influences  me  in  not  acting  upon  the 
opinion  I  might  otherwise  have  formed.  I  am  also 
impressed  by  the  fact  that,  in  The  Norman  Monarch 
(sup.),  where  a  very  similar  problem  was  presented, 
all  the  mom  be  re  of  the  House  of  Lords  who  delivered 
judgment,  I  think,  came  to  the  conclusion  that  the 
fact  that  the  vessel  was  apparently  going  to  cross 
ahead  was  not  a  justification  for  the  stand-on  vessel 
departing  from  tho  rule.  It  is  quite  true,  and  I  wish 
to  state  it,  that  The  Norman  Monarch  case  is  a 
little  complicated  by  the  fact  that  the  case  of  The 
Phrygia  was  not :  "  You  were  a  steam  vessel 
crossing  ahead  and  apparently  would  have  gone 
right  ahead,  and  I  am  relieved  from  any  obligation." 
The  case  of  the  Phrygia  was  :  "  You  looked  like  a 
sailing  vessel  because  you  were  not  showing  your 
masthead  light,  and  for  a  sailing  vessel  I  was  justified 
in  starboarding  under  your  stern."  The  Phrygia 
started  with  this  enormous  difficulty  :  the  court  was 
advised  that  it  was  gross  neglect,  with  the  other 
vessel  acting  in  the  way  the  Norman  Monarch  was 
acting,  to  take  her  for  a  sailing  ship  in  the  existing 
state  of  the  wind ;  but,  even  giving  full  weight  to 
the  difference  of  the  facts,  I  think  the  judgments, 
particularly  that  of  Lord  Phillimore,  are  in  accord- 
ance with  the  view  which  would  be  arrived  at  in 
this  case,  if  we  found  the  vessels  both  to  blame. 
While  I  feel  considerable  doubt  in  this  case,  I  do 
not  feel  justified  in  dissenting,  and  I  feel  bound  to 
concur  in  the  judgment  which  has  been  delivered. 
Once  both  vessels  are  found  to  blame,  I  do  not  see 
any  material  in  this  case  for  departing  from  the  old 
rule. 

Eve,  J. — I  agree.  I  do  not  think  the  appellants 
have  established  that  the  Konakry  was  on  their 
starboard  bow  when  she  ported.  The  finding  of 
the  court  below,  that  she  was  not  more  than  ahead 
when  the  helm  of  the  Orduna  was  starboarded  was, 
I  think,  the  inevitable  inference  from  the  deposition 
of  the  navigating  officer  of  the  Orduna.  In  these 
circumstances,  with  the  vessels  in  these  relative 
positions,  at  less  than  half  a  mile  apart,  the  question 
resolves  itself  into  this :  Was  the  second  officer  of 
the  Ord  tna  justified  in  concluding  that  the  Konakry 
was  intending  to  pass  to  starboard  and  had  no 
intention  of  porting  T  If  he  was  so  justified,  his 
starboarding  was  justifiable,  and,  indeed,  a  praisc- 
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worthy  course,  because  it  was  calculated  to  becure 
more  sea  room  for  tho  passing  vessels.  If,  on  the 
other  hand,  he  was  not  so  justified,  he  was  acting 
contrary  to  the  rules  ;  and,  if  bis  so  acting  contri- 
buted to  the  collision,  it  is  impossible  to  hold  his 
vessel  free  from  blame.  1  agree  entirely  with 
what  fell  from  the  President  as  to  the  burden 
imposed  on  those  who  seek  to  establish  a  c&tv 
justifying  a  departuie  by  the  stand-on  -v  essel  from 
the  rule.  We  have  been  advised  that  the  Konakry 
was  not  navigated  with  skilful  seamanship,  in  thai 
she  delayed  too  long  in  her  action.  We  nave  ah«> 
been  advised  that  the  starboarding,  and  the  hard- a  - 
starboarding,  on  the  part  of  the  Orduna  was  unsea- 
manlike,  and  when  we  are  finally  advised  that  the 
seamanship,  or  the  defective  seamanship,  on  both 
vessels  contributed  to  the  collision,  it  seems  to  me 
the  only  conclusion  at  which  we  can  arrive  is  that 
both  vessels  were  to  blame,  and  that,  in  the  circum 
stances,  we  are  not  here  able  to  do  more  than  to 
apportion  the  blame  equally  between  them.  For 
tnese  reasons,  I  think  the  appeal  must  be  allowed  to 
the  extent  which  the  learned  President  has  stated. 

Appeal  allowed.    Both  vessels  equally  to  blame. 

Solicitors:  for  the  appellants,  Pritchard  and  Sons. 
for  Batesons,  Warr  and  Wimshurst,  Liverpool ;  for 
the  respondent,  Treasury  Solicitor. 


Nov.  20,  24,  and  Dec.  5,  1919. 

(Before  Bakkss,  Washington,  and 
scbdtton,  l.jj.) 

Wilson  Shipping  Company  Limited  v.  British 
and  Foreign  Marine   Insurance  Company 

appeal  prom  the  king's  bench  division. 

Marine  insurance — Time  policy — Steamship  char- 
tered by  Admiralty— Indemnity  against  war  risks — 
Partial  loss  by  marine  risks — Subsequent  total  loss 
by  war  risks-  -Excepted  peril- -Unrepaired  da  may f 
— Depreciation — Merger  -Continuing  prejudice — 
Liability  of  marine  risks  underwriters. 

The  plaintiffs1  steamship,  the  E,  was  insured 
against  marine  risks  only,  but  including  particular 
average,  with  the  defendants,  under  a  time  policy 
dated  the  16th  March  1917.  The  steamship  was 
under  charter  to  the  Admiralty  on  the  T.99  form 
under  which  the  Admiralty  contract  to  pay  for  the 
loss,  by  war  risks,  of  steamers  chartered  to  them, 
the  value  to  be  ascertained  at  the  date  of  the  loss. 
The  E.  was  sunk  by  submarine  attack  on  tht 
25th  Jan.  1918,  during  the  currency  of  the  time 
policy  with  the  defendants,  1  he  steamship  had 
sustained  some  damage  previously,  during  tht 
currency  of  the  same  policy,  which  had  dcpreciat'-J 
her  value  at  the  date  of  her  total  loss  by  war  risks 
by  the  sum  of  17701.  The  Admiralty  accordingly 
paid  the  owners  17701  less  than  they  otherwise  woild 
have  paid,  and  the  owners  contended  that  the  marine 
risks  underwriters  must  male  that  sum  good.  7  he 
underwriters  contended  that  they  were  not  liable  to 
pay  for  damage  to  a  vessel,  if,  before  repairs,  the 
damage  wai  followed  by  total  loss  during  the  currency 
of  the  same  policy.  1  he  policy  incorporated  a 
clause  which  provided  that  the  underwriters  should 
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not  be  liable  for  unrepaired  damage  in  addition  to  a 
subsequent  total  loss  sustained  during  the  time 
covered  by  the  polio/. 
Held,  that  there  was  no  merger  of  the  partial  lost  in 
the  subsequent  total  loss,  as  the  partial  loss  continued 
to  the  prejudice  of  the  owners  notwithstanding  the 
subsequent  total  loss  and  that  the  defendants  were 
liable. 

Livie  v.  Janson  (1810.  12  East,  648)  distinguished. 

Action  in  the  Commercial  List  tried  by  Bailhache,  J. 

The  plaintiffs,  who  were  the  owners  of  the  steam  - 
ahip,  the  Eastlands.  claimed  from  the  defendants, 
who  were  underwriters,  11101.,  under  a  time  policy 
of  marine  insurance,  in  respect  of  the  loss  of  that 
steamship. 

The  steamship  was  totally  lost  by  submarine 
attack  on  the  25th  Jan.  1916.  At  that  date,  the 
steamship  Eastlands  was  insured  against  marine 
risks  only,  but  including  particular  average,  with 
the  defendants,  under  a  time  policy  dated  the  16th 
March  1917.  She  was  under  charter  to  the 
Admiralty,  having  been  requisitioned  in  May  1915, 
on  the  T.99  form  of  charter  party,  under  which 
the  Admiralty  undertook  to  pay  for  the  loss,  by  war 
risks,  of  Hteamera  chartered  to  them,  the  value  to  be 
ascertained  as  at  the  date  of  the  loss. 

During  the  currency  of  the  time  policy  issued  by 
the  defendants,  the  steamship  Eastlands  sustained 
damage  and  losses  by  perils  insured  against  While 
some  of  thiB  damage  was  still  unrepaired,  the 
steamship  was  totally  lost  by  an  excepted  peril 
— namely,  submarine  attack,  which  was  a  war  risk 
and  was  covered  by  the  Admiralty  indemnity, 
subject  to  the  provision  that  the  value  of  the  vessel 
was  to  be  ascertained  as  at  the  date  of  her  loea. 

In  consequence  of  the  damage  thus  sutained 
during  the  ourrrency  of  the  policy,  soma  of  which 
damage  was  still  unrepaired,  the  value  of  the  steam- 
ship Eastlands  had  been  depreciated  at  the  date  of 
her  loss  by  the  sum  of  1770/.,  and  the  Admiralty 
paid  the  owners  1770/.  less  than  they  otherwise 
would  have  done  but  for  the  unrepaired  damage. 
The  owners  now  claimed  that  sum  from  the  under- 
writers. 

The  defendant*  pleaded  (inter  alia)  that  the 
policy  provided  that  in  no  case  should  underwriters 
be  liable  for  unrepaired  damage  in  addition  to  a 
subsequent  total  loss  sustained  during  the  time 
covered  by  the  policy,  and,  further,  that  they  were 
not  liable' to  pay  for  damage  to  the  steamship,  if, 
before  repair,  the  damage  was  followed  by  a  total 
loss  during  the  currency  of  the  same  polioy. 

The  policy  incorporated  the  Institute  time 
clauses,  one  of  which  was  follows :  "  In  no  case  shall 
the  underwriters  be  liable  for  unrepaired  damage  in 
adddition  to  a  subsequent  total  loss  sustained 
during  the  time  covered  by  this  policy." 

Bailhache,  J.  gave  judgment  for  the  defendants. 

Th«  plaintiffs  appealed. 

R.  A.  Wright,  K.C.  and  IK  A.  Jowitt  for  the 
appellants. 

MacKinnon,  K.C.  and  Clautjhion  Scott  for  the 

The  following  authorities  were  referred  to  in  the 
course  of  the  arguments : 

J.ivie  v.  Janson,  1810,  12  East,  048  ; 
t.idgett  v.  Secret  an,  24  L.  T.  Rep.  942  ;  1  Asp. 
Mar.  I*w.  Cas  9f» ;  L.  Rep.  6  C.  P.  616 ; 


Knight  v.  Faith,  1850,  4  Jur.  1114 ;  16  Q.  B. 
649  ■ 

Stewart  v.  Steele,  1842,  5  Sc.  N.  R.  927  ; 
Pitman  v.  Universal  Marine  Insurance,  46  L.  T. 

Rep.  863  ;  4  Asp.  Mar.  Law  Cas.  544  ;  9  Q.  B. 

Div.  192 ; 

Stewart  v.  Merchants*  Marine  Insurance  Com- 
pany, 63  L,  T.  Rep.  892 ;  5  Asp.  Mar.  Law 
Cas.  506 ; 

The  Dora  Forster,  49  W.  Rep  271;  (1900) 
P.  241 : 

Arnould  on  Marine  Insurance,  s.  1032,  9th 

edit,  1914,  vol  2.  1298 ; 
Halsbury,  Laws  of  England,  a.  929  (vol  xvii.), 

469; 

Woodside  v.  Globe  Marine  Insurance  Company, 
73  L.  T.  Rep.  626  ;  8  Asp.  Mar.  Law  Cas. 
118  ;  (1896)  1  Q.  B.  106.     ^  ^  ^ 

Dec.  6,  1919. —The*  following  judgments  were 
read  :— - 

Bankes,  L.J.— The  appellants'  vessel,  the  East- 
lands,  was  insured  under  a  time  policy  for  a  year 
underwritten  by  the  respondents  against  the 
usual  marine  perils,  including  particular  average, 
but  excluding  war  risks.  During  the  currency  of 
the  policy  the  vessel  sustained  damage  by  the 
perils  insured  against.  The  vessel  was  taken  to 
Cardiff  and  dry-docked,  and  some  of  the  necessary 
repairs  were  done.  The  cost  of  these  repairs  was 
9281.  14«.  Sd.  The  estimated  cost  of  the  necessary 
repairs,  the  doing  of  which  was  postponed,  was 
1770/.  Shortly  after  the  vessel  left  Cardiff,  and 
during  the  currency  of  the  policy,  she  was  torpedoed 
and  becaino  a  total  loss.  At  the  time  she  was 
lost  she  was  under  charter  to  the  Government 
upon  terms  which  entitled  the  owners  to  be  paid  by 
the  Government  the  value  of  the  vessel  at  the  time 
of  the  loss.  The  Government  claimed  that  the 
value  of  the  vessel  at  that  time  had  been  depre- 
ciated by  her  want  of  repair  to  the  extent  of  the 
estimated  cost  of  the  necessary  repairs,  and  they 
accordingly  deducted  the  sum  of  1770/.  from  the 
amount  they  would  otherwise  have  paid  the 
appellants.  The  appellants  claimed  that  they  were 
entitled  to  be  paid  by  the  respondents  the  two 
sums  of  17702.  and  928/.  14a.  8rf.  The  respondents 
paid  the  latter,  but  refused  to  pay  the  former. 
Hence  the  present  action,  the  respondents  contend- 
ing that,  the  vessel  having  become  a  total  loss 
during  the  currencj*  of  the  policy,  the  appellants 
were  not  entitled  to  recover  anything  in  respect  of 
partial  unrepaired  damage.  Bailhache,  J.  has 
accepted  this  contention.  After  a  review  of  the 
authorities,  he  states  that,  in  his  opinion,  the  law 
stands  thus:  "Whether  an  underwriter  "is  or  is 
not  liable  for  unrepaired  damage  cannot  be  ascer- 
tained until  the  expiration  of  the  policy.  If  before 
the  expiration  of  the  policy  there  is  a  total  loss,  he 
is  not  liable  to  pay  for  the  earlier  unrepaired  damage 
sustained  during  the  currency  of  the  same  policy, 
and  it  makes  no  difference  whether  the  total  loss 
falls  upon  him,  or  is  due  to  an  excepted  peril  against 
which  the  owner  is  insured  or  uninsured."  The 
appellants  challenge  the  accuracy  of  both  branches 
of  the  learned  judge's  conclusion. 

I  have  no  doubt  as  to  the  correctness  of  the  learned 
judge's  view  as  to  the  time  at  which  the  liability 
of  the  underwriter  is  to  be  aaccrtained,  though  1 
should  prefer  to  substitute  "  termination  of  the 
risk  "  for  the  expression  "  expiration  of  the  policy." 
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It  seems  to  me  that  there  may  be  cases,  of 
which  the  present  is  one,  in  which  the  latter 
expression  would  fail  to  do  justice  to  the  aasured'a 
position. 

In  the  present  caae  it  was  contended  that  the 
assured  had  a  vested  cause  of  action  in  respect  of 
the  particular  average  loss,  either  at  the  termination 
of  the  voyage  which  the  Rartlands  completed  after 
leaving  Cardiff  dry-dock,  or  alternatively  at  the 
time  when  she  entered  the  dry-dock  for  the  purpose 
of  being  repaired.  The  caae  of  Steuart  v.  Merchant/ 
Marine  Insurance  Company  (»"£■)  waa  cited  in 
support  of  this  contention.  The  language  of 
Lord  Eaher,  M.R.  in  that  caae  must  be  read  with 
reference  to  the  facta  he  waa  dealing  with,  and  in 
my  opinion  do  not  support  the  appellants'  con- 
tention. In  the  case  of  Stewart  v.  Steele  (*up.)  a 
claim  waa  made  against  underwriters  for  the  cost 
of  unrepaired  damage  to  a  ship  which  was  sub- 
sequently sold  to  be  broken  up.  Maule,  J.,  when 
dealing  with  the  contention  that  the  plaintiffs  in 
that  caae  had  a  vested  right  of  action  at  the  moment 
of  the  happening  of  the  loss  which  nothing  could 
afterwards  divest,  points  out  that  the  principle 
had  already  been  established  that  the  proper  time 
to  estimate  the  loaa  where  the  party  is  put  to  no 
expense  ia  at  the  expiration  of  the  risk.  To  the 
same  effect  is  the  judgment  of  Lindley,  J.  in  Pitman 
v.  Universal  Marine  Insurance  Company  (svp.), 
where  he  says  :  "  Against  what  do  the  underwriters 
agree  to  indemnify  the  assured  ?  Surely  against 
such  loss  aa  he  may  in  fact  sustain  by  reason  of  the 
perils  insured  against.  That  this  is  so  is  plainly 
proved  by  those  cases  which  decide  that,  where  a 
ship  has  been  injured  and  not  repaired,  the  assured 
must  wait  until  the  expiration  of  the  risk  before  he 
can  sue  the  underwriters  for  the  loaa  he  has  sus- 
tained. The  assured  has  no  vested  right  of  action 
when  the  injury  is  sustained."  The  reason  for  this 
rule  no  doubt  is.  that  according  to  accented  uraclice 
now  embodied  in  sect.  16  of  the  Marine  Insurance 
Act  1 906,  the  insurable  value  of  a  ship  ia  the  value 
at  the  commencement  of  the  risk.  Hence,  if  in 
an  open  policy  the  assured  in  caae  of  a  total  loss 
receives  the  full  value  of  his  vessel  at  the  com 
mencement  of  the  risk,  he  cannot  claim  to  have 
been  damnified  by  the  fact  that  during  the  currency 
of  the  policy  the  vessel  had  suffered  damage,  which 
had  not  been  repaired,  and  in  consequence  of  which 
therefore  he  had  been  put  to  no  expense.  In  the 
ease  of  a  valued  policy  where  the  assured  receives 
ail  that  he  bargained  for,  the  case  is  even  clearer. 
The  law  where  a  claim  arises  as  between  the  same 
parties  and  on  the  same  policy  is  now  embodied  in 
sect.  77,  sub-sect.  2,  of  the  Marine  Insurance  Act 
1906.  In  the  present  case  the  claims  of  the  appel- 
lants are  not  under  the  same  policy,  or  against  the 
same  parties.  Their  claim  in  respect  of  the  total 
loss  was  against  the  Government,  their  churn  in 
respect  of  the  partial  loss  is  against  the  respondents 
as  underwriters  of  the  policy  covering  marine  risks. 
Bailhache,  J.  is  of  opinion  that  this  fact  makes  no 
difference,  and  he  comes  to  that  conclusion  by  an 
examination  of  the  authorities.  I  am  unable  to 
agree  with  this  part  of  the  judgment  of  the  learned 
judge.  It  does  not  appear  to  me  that  the  cases 
which  were  cited  to  the  learned  judge,  and  to  which 
he  refers,  cover  the  particular  point  which  has  to 
be  decided  in  this  case.  It  must,  I  think,  be  decided 
upon  principle  and  with  the  help  to  be  derived 
from  the  reasoning  of  the  learned  judges  to  whose 
judgments  we  have  been  referred. 
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Livie  v.  Janson  (12  East,  648)  is  the  case  mainly 
relied  upon  by  the  respondents  both  in  this  court 
and  in  the  court  below.  The  facts  in  that  case 
were  that  the  vessel  was  insured  from  New  York  to 
London  warranted  free  from  American  condem 
nation.  She  sailed  from  New  York,  and  was 
shortly  afterwards  driven  ashore  by  perils  insured 
against  and  sustained  serious  partial  damage.  She 
was  while  in  that  condition  seized  and  condemned 
by  the  American  Government,  The  assured  ap- 
parently claimed  against  the  underwriters  both 
for  the  total  loss,  and  for  the  previous  partial 
loss.  In  his  judgment  Lord  Ellen  borough.  CJ. 
appears  to  me  to  deal  with  t  he  case  from  two  separate 
points  of  view :  first,  whether  the  total  loss  of  the 
vessel  could  in  any  sense  be  attributed  to  the  causes 
which  brought  about  the  previous  partial  loss,  and 
for  this  purpose  he  discusses  the  question  of  causa 
proximo;  secondly,  whether  under  the  circum- 
stances the  assured  suffered  any  pecuniar}-  loaa  by 
reason  of  the  damage  to  the  vessel  in  respect  of 
which  any  claim  for  indemnity  could  arise.  The 
decision  of  the  case  proceeded  apparently  entirely 
upon  the  view  of  the  facts  taken  by  the  learned 
judge.  The  only  rule  of  jaw  which  he  lays  down 
is  certainly  not  opposed  to  the  present  contention 
of  the  appellants.  It  is  in  these  words  {10  East, 
at  p.  6M) :  "  Considering  the  deterioration  of  the 
ship  and  cargo  then  as  the  extent  of  what  is  referable 
to  the  head  of  sea-damage,  we  think  we  may  la\ 
it  down  as  a  rule,  that  where  the  property  deterio  - 
rated  is  afterwards  totally  lost  to  the  assured, 
and  the  previous  deterioration  becomes  ultimate]  \ 
a  matter  of  perfect  indifference  to  his  interests,  he 
cannot  make  it  the  ground  of  a  claim  upon  the 
underwriters.  The  object  of  a  policy  is  indemnity 
to  the  assured ;  and  he  can  have  no  claim  to 
indemnity  where  there  is  ultimately  no  damage  to 
him  from  any  peril  insured  against"  The  learned 
judge  expressly  confines  the  rule  to  a  caae  wherr 
the  previous  deterioration  becomes  ultimately  a 
matter  of  perfect  indifference  to  the  interest  of 
the  assured.  In  Pitman's  caae  (sup.)  Cotton,  L.J. 
lays  down  the  law  thus :  "  Where  in  the  case  of  a 
partial  loss  the  owner  has  not  repaired  the  vessel,  he 
is  entitled  to  have  made  good  to  him  the  deprecia- 
tion at  the  end  of  the  risk  in  the  value  of  his  vessel, 
so  far  as  this  is  caused  by  the  peril  insured  against." 
If,  therefore,  the  appellants  had  during  the  currency 
of  the  policy  sold  their  vessel  for  a  sum  representing 
its  value  if  repaired  less  1770/.  the  cost  of  completing 
the  repairs,  it  would  seem  clear  that  they  would 
have  been  entitled  to  recover  the  1770/.  from  the 
underwriters.  If  so,  is  there  either  principle  or 
authority  which  compels  this  court  to  say  that 
though  the  1770/.  would  be  recoverable  in  the  one 
case,  it  is  not  recoverable  in  the  other,  the  loss  to 
the  assured  being  the  same  in  both  cases  ?  I  think 
not.  As  I  have  already  pointed  out,  Lord  Ellen 
borough,  C.J.  in  his  statement  of  the  rule  in  Livie 
v.  Janson  (sup.)  impliedly  recognises  the  possi- 
bility of  cases  occurring  in  which  the  assured  might 
be  able  to  show  that  the  previous  deterioration  of 
which  the  learned  judge  speaks  might  be  of  serious 
concern  to  him.  In  Knight  v.  Faith  (15  Q.  B.,  at 
p.  (H>8)  Lord  Campbell,  C.J.  commenting  upon  the 
argument  in  that  case  baaed  on  Livie  v.  Juvtu> 
(sup.)  says  this :  "  The  insurers  on  a  ship,  if  they 
pay  a  total  loss,  certainly  are  not  liable  likewise  in 
respect  of  any  prior  partial  loss  which  has  not  been 
repaired ;  and,  if  a  total  loss  occurs  from  which 
they  are  exempt,  they  are  not  liable  for  any  prior 
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partial  loss  which  in  that  event  does  not  prove 
prejudicial  to  the  assured."    In  Lidgttt  v.  Secretan 
[wp.)  Willes,  J.  more  than  onoe  points  out  what, 
in  his  opinion,  was  the  reason  for  applying  what  he 
speaks  of  as  the  doctrine  of  merger,  which  is  now 
incorporated  in  the  rule  as  contained  in  sect.  77, 
sub-sect  2,  of  the  Marine  Insurance  Act  1906. 
He  says :  "  The  doctrine  of  merger  cannot  apply  to 
such  a  case  as  this.    The  reason  for  applying  it 
where  the  partial  loss  and  the  total  loss  occur 
during  the  continuance  of  the  same  risk  is  obvious  ; 
the  parties  never  intended  that  the  insurers  should 
be  liable  for  more  than  a  total  loss  in  any  erect "  ; 
and  again  :    "  The  authorities,  when  looked  at, 
will  be  found  to  amount  to  this :  A  partial  loss  is  not 
paid  for  if  there  is  a  total  loss  of  the  vessel 
during  the  period  covered  by  the  policy ;  because, 
when  the   underwriter  pays  the  total  loss,  he 
actually  discharges    all  partial   losses  occurring 
during  the  voyage,  except  such  as  fall  within 
the  suing  and  labouring  clause,  which  are  apart 
from  the   sum   insured.    He  never  stipulated 
to  pay  more  than  the  total  loss;  and,  if  he 
were  to  pay  a  partial  loss,  and  also  the  whole 
value  of  the  vessel,  be  would  be  paying  more 
than  he  undertook  to  indemnify    the  assured 
against,"    The  case  with  which  we  are  now  dealing 
is  an  exceptional  one,  in  that  under  the  (Govern- 
ment contract  the  value  of  the  vessel  at  the  time  she 
was  lost  is  what  the  assured  recovers.    Under  these 
circumstances  the  reasoning  which  underlies  the 
so-called  doctrine  of  merger  does  not  appear  to  me 
to  apply  as  the  respondents  are  not  liable  for  the 
total  loss,  and  the  appellants  have  suffered  loss 
through  the  depreciation  in  the  value  of  their 
vessel  by  the  partial  unrepaired  damage.    I  thmk 
i hat  they  are  entitled  under  these  circumstances 
to  be  indemnified  against  that  loss.    Mr.  Mac 
Kinnon  suggested  that  the  appellants  had  suffered 
no  loss  because  they  in  fact  received  from  the 
<  Government  a  larger  sum  than  the  amount  of  the 
valuation  inserted  in  the  policy  underwritten  by  the 
respondents.  This  argument  cannot  succeed.  The 
question  is  not  what  the  appellants  would  have 
received  under  the  latter  policy  had  the  vessel  been 
totally  lost  owing  to  a  marine  peril,  but  what  have 
the  appellants  in  fact  lost  under  the  contract  with 
the  (.overnment  by  reason  of  the  fact  that  the 
vessel  had  sustained  the  partial  damage  which  had 
not  been  repaired.    It  is  not.necessary  in  the  present 
case  to  express  any  opinion  upon  the  construction 
put  upon  the  judgment  of  Lord  Ellenborough,  C.J. 
in  lAvie.  v.  Janson  (sup.)  by  Willes,  J.  in  Lidqtll  v. 
Secretan  [mp.)t  where  he  deals  with  the  case  of  the 
uninsured  owner  in  respect  of  the  total  Iocs  who 
claims  against  his  insurer  for  partial  unrepaired 
loss.    In  my  opinion,  the  appeal  succeeds,  and  the 
judgment  must  be  set  aside  and  judgment  entered 
for  the  appellants  for  the  amount  churned  with 
costs  here  and  below. 

Warrington,  L.J. — The  action  in  this  case  was 
upon  a  policy  of  marine  insurance  effected  with 
the  defendants  by  the  plaintiffs  on  their  steamship 
Eajsilanda,  the  plaintiffs  claiming  to  be  paid  the 
estimated  amount  of  an  unrepaired  partial  loss 
arising  from  a  marine  peril.  The  loss  is  admitted 
and  there  is  no  dispute  as  to  amount,  but  the 
defendants  deny  their  liability  on  the  ground  that 
the  ship,  having  become  a  total  loss  before  the 
expiration  of  the  risk  from  a  cause  not  covered  by 
the  policy,  tbat  is,  a  war  peril,  they  cannot  be 
called  upon  to  make  good  an  unrepaired  partial 
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loss.  Bailhache,  J.  has  adopted  this  view  and 
given  judgment  for  the  defendants  relying  on 
the  authority  of  Livie  v.  Janson  (sup.),  a  decision 
of  the  Court  of  King's  Bench.  The  plaintiffs 
appeal. 

The  Marine  Insurance  Act  1906  contains  no 
express  enactment  covering  the  case,  sect.  77, 
sub-sect.  2,  being  confined  to  an  unrepaired  partial 
loss  followed  by  a  total  loss  under  the  same  policy, 
but  it  does  contain  a  provision,  sect.  91,  sub- 
sect.  2,  that  the  rules  of  the  common  law,  including 
the  law  merchant,  save  in  so  far  as  they  are  incon- 
sistent With  the  express  provisions  of  the  Act. 
■ball  continue  to  apply  to  contracts  of  marine 
insurance. 

The  real  question  is,  what  is  the  scope  of  the  rule 
laid  down  in  Livie  v.  Janson  (sup.),  and  does  it, 
when  properly  understood  and  applied  to  the  facts 
of  this  case,  relieve  the  underwriters  from  their 
prima  facie  liability  under  the  policy  ?  The  material 
facts  are  not  in  dispute  and  may  be  shortly  stated. 
The  policy  is  a  time  policy  for  a  period  commencing 
on  the  20th  Feb.  1917  and  ending  on  the  20th  Feb 
1918.  The  usual  Institute  time  clauses,  including 
the  free  from  capture  and  seizure  clause,  are  part  of 
the  policy.  One  of  these  is  as  follows:  In  no 
case  shall  underwriters  be  liable  for  unrepaired 
damage  in  addition  to  a  subsequent  total  loss 
sustained  during  the  term  covered  by  this  policy." 
This  clause  only  applies  if  the  total  loss  there 
referred  to  is  one  for  which  the  underwriters  are 
liable.  The  ship  was  under  charter  to  the  Admiralty. 
On  the  29th  Oct.  1917  she  grounded  while  entering 
Dunkirk  and  sustained  the  damage  in  question. 
On  the  6th  Nov.  she  started  on  another  voyage 
without  being  repaired  and  on  the  16th  Dec.  she 
arrived  at  Cardiff  where  she  went  into  dry  dock. 
The  necessary  repairs  were  estimated  at  2698/.  of 
which  repairs  costing  928/.  were  effected,  leaving 
damage  unrepaired  estimated  at  1770/.  On  the 
26th  Jan.  1918  she  became  a  total  loss  as  the  result 
of  a  war  peril.  By  the  charter-party  the  Admiralty 
undertook  the  risks  of  war,  such  risks  being  so 
undertaken  on  the  ascertained  value  of  the  Hteamer 
if  she  be  totally  lost  at  the  time  of  such  loss.  The 
value  of  the  ship  was  duly  ascertained  and  paid  by 
the  Admiralty,  but  they  deducted  from  her  value 
as  a  Hound  ship  the  1770/.  above  mentioned,  being  the 
amount  of  the  damage  remaining  unrepaired  at  the 
time  of  her  loss.  But  for  this  damage  the  plaintiffs 
would  have  received  her  full  value  as  a  sound  ship, 
and  it  is  the  1770/.  so  lost  that  they  seek  to  recover 
from  the  defendants.  I  ought  to  mention  that  fur  the 
I  purpose  of  the  policy  the  ship  was  valued  at  62, 000/. , 
being  some  20,000/.  less  than  the  ascertained  value 
under  the  charter-party. 

I  now  turn  to  the  authorities  in  order  to  answer 
the  question  which,  as  I  have  said,  is,  I  think,  the 
real  question  to  be  determined.  Livie  v.  J anion 
(sup.)  was  decided  in  1810.  In  that  case  a  ship  was 
insured  by  a  voyage  policy  warranted  free  from 
American  condemnation.  In  the  course  of  the 
voyage  she  ran  ashore,  sustaining  partial  damage, 
but  next  dav  was  seized  by  the  American  authori- 
ties and  was  finally  condemned,  thus  becoming  a 
total  loss.  The  owners  sued  the  underwriters  in 
respect  of  the  partial  loss.  The  judgment  of  the 
Court  of  King's  Bench  was  for  the  defendants  and 
was  delivered  by  Lord  Ellenborough ,  C.J .  In  giving 
judgment  Lord  Ellenborough  began  by  pointing 
out  that  the  plaintiffs  could  not  recover  for  the 
totnl  loss,  for  though  the  marine  peril— strandinR— 


Wilson  Shipping  Co.  Lim.  v.  British  <fe  Foreign  Marine  Insurance  Co.  Lim. 


Digitized  by  Google 


582 


MARITIME  LAW  CASES. 


App.]      Wilson  8bhtisq  Co.  Lim.  v.  British  A  Forrton  Maxdte  Iwsttkanoz  Co.  Lim.  [Apt. 


{Militated  her  subsequent  capture  and  condemna- 
tion it  was  not  the  causa  proximo  of  the  total  loss, 
and  the  plaintiffs  could  therefore  recover,  if  at  all, 
only  for  the  deterioration  of  the  ship  and  goods  by 
reason  of  the  sea  damage.  He  then  proceeded  as 
follows  (12  East,  at  p.  654) :  "  Considering  the 
deterioration  of  the  ship  and  cargo  then  as  the 
extent  of  what  is  referable  to  the  head  of  sea- 
damage,  we  think  we  may  lay  it  down  as  a  rule  that 
where  the  property  deteriorated  is  afterwards 
totally  lost  to  the  assured,  and  the  previous  deteriora- 
tion becomes  ultimately  a  matter  of  perfect  in- 
difference  to  his  interests,  he  cannot  make  it  the 
ground  of  a  claim  upon  the  underwriters.'*  He  then 
gives  a  reason  for  the  rule  founded  on  the  nature 
of  insuranoe  as  a  contract  of  indemnity  and  lays 
stress  on  the  fact  that  in  the  case  before  the  court 
the  persons  who  were  prejudiced  by  the  deterioration 
were  the  American  Government  who  had  seized  the 
ship  and  cargo  and  not  the  assured,  and  be  adds 
(12  East,  at  p.  665):  "  There  may  be  cases  in  which, 
though  a  prior  damage  be  followed  by  a  total  loss, 
the  assured  may  nevertheless  have  rights  or  claims 
in  respect  of  that  prior  loss,  which  may  not  be 
extinguished  by  the  subsequent  total  loss."  On 
this  I  think  it  is  clear  that  the  words,  "  And  the 
previous  deterioration  becomes  ultimately  a  matter 
of  perfect  indifference"  to  the  interests  of  the 
assured,  are  an  essential  part  of  the  rale  and  the 
underwriters  cannot  obtain  the  benefit  of  it  without 
establishing  the  fact  so  expressed.  Do  the  subse- 
quent authorities  in  any  way  modify  or  affect  this 
position  ?  In  Knight  v.  faith  (sup.)  a  ship  was 
insured  under  a  time  policy  expiring  on  the  23rd 
Sept.  Before  the  expiration  of  the  risk  she  sus- 
tained partial  damage  from  perils  of  the  seas,  and 
after  the  expiration  of  the  risk  she  was  sold  by  the 
master  under  circumstances  which  the  assured 
alleged  amounted  to  a  total  loss  under  the  policy. 
This  point  was  decided  against  the  assured,  but  it 
was  further  held  that  the  ultimate  loss  of  the  ship 
did  not  prevent  the  assured  recovering  for  the 
partial  loss,  for  the  partial  loss  continued  to  his 
actual  prejudice  and  was  not  merged  in  any  total 
loss  for  which  the  insurer  was  liable.  The  greater 
part  of  the  judgment  is  devoted  to  the  question 
whether  the  assured  could  recover  as  for  a  total 
loss.  On  the  other  point  Lord  Campbell,  C.J., 
delivering  the  judgment  of  the  court,  says  (15 
Q.  B.,  at  p.  668) :  The  insurers  on  a  ship,  if  they 
pay  a  total  loss,  certainly  are  not  liable  likewise 
in  respect  of  any  prior  partial  loss  which  has  not 
been  repaired ;  and,  if  a  total  loss  occurs  from  which 
they  are  exempt,  they  are  not  liable  for  any  prior 
partial  loss  which  in  that  event  does  not  prove 
prejudicial  to  the  assured."  He  then  refers  to 
Line  v.  Janson  (sup.),  mentioning  in  particular 
the  fact  that  the  assured  in  the  event  which  happened 
were  not  in  any  degree  prejudiced  by  the  partial 
loss,  and  points  out  that  in  the  case  then  before  the 
court  the  grounding  of  the  ship  had  continued  a 
prejudice  to  them  ever  since.  It  seems  to  me  that 
in  Lord  Campbell's  view,  as  in  Lord  Ellenborough's, 
it  is  only  a  partial  loss  which  in  the  event  does  not 
prove  prejudicial  to  the  assured  in  respect  of  which 
be  cannot  recover. 

The  next  case  ia  LidgeU  v.  S tertian  {sup.).  There 
were  there  two  voyage  policies.  Before  the  expira- 
tion of  the  risk  under  the  first  policy  the  ship  sus- 
tained partial  damage  from  a  peril  insured  against, 
which  re  ma  i  tied  unrepaired  at  the  expiration  of 
the  riak.    During  the  currency  of  the  risk  under 


the  second  poucy,  she  became  a  total  loss.  It  was 
held  that  the  assured  were  entitled  to  recover  under 
the  first  policy  for  the  partial  damage  and  under 
the  Becond  for  the  total  loss.  This  case,  of  course, 
differs  from  IAvie  v.  Janson  (sup.)  in  that  the 
total  loss  occurred  after  the  expiration  of  the  risk 
covered  by  the  policy  under  which  the  chum  in 
respect  of  partial  damages  was  made.  It  is  this 
fact  on  which  stress  is  laid  by  the  judgment  of 
Willes,  J.,  and  the  question  of  continuing  prejudice 
by  reason  of  the  partial  loss  did  not  arise  and  was 
not  in  fact  considered.  I  have  carefully  read  the 
material  part  of  the  judgment  of  Willes,  J.,  and  I 
can  find  nothing  in  it  which  indicates  that  in  his 
view  the  decision  in  IAvie  v.  Janson  (sup.)  would 
have  been  the  same  if  in  fact  the  assured  had 
suffered  from  the  partial  damage  or  loss  continuing 
after  and  in  spite  of  the  subsequent  total  loss. 

In  Pitman  v.  Universal  Marine  Insurance  Com- 
pany (sup.)  the  question  arose  as  to  the  mode 
of  ascertaining  the  sum  payable  by  the  under- 
writers in  respect  of  unrepaired  damage  where  the 
ship  in  her  damaged  condition  was  sold  during  the 
continuance  of  the  risk.  The  only  question  was 
as  to  the  amount  payable  by  the  underwriters, 
their  liability  being  admitted.  It  is  true  that 
Lindley,  J.  in  his  judgment  says :  "  If  in  such  a 
case  "  (that  is,  in  which  a  ship  hss  been  injured  a.-t 
the  consequence  of  a  peril  insured  against  and  is 
not  repaired)  "  the  ship  is  lost  whilst  the  pohcy  ia 
running  by  a  peril  not  insured  against,  the  assured 
has  no  right  of  action  at  all"  But  this  is  a  dictum 
only  and,  for  the  purpose  of  the  case  the  learned 
judge  was  considering,  the  continuance  after  a 
total  loss  of  the  prejudicial  effect  of  a  partial  lo&a 
was  not  material.  None  of  the  other  cases  seem 
to  me  really  to  bear  on  the  point  and  certainly  do 
not  in  any  way  conflict  with  the  view  that  the 
fact  that  the  deterioration  as  the  result  of  partial 
damage  ultimately  becomes  a  matter  of  indifference 
to  the  assured  in  et^otttial  to  a  defence  of  the  under - 
writers  iounuea  on  toe  aecision  in  Jj.nt  v.  janMftt 
(sup.). 

In  the  present  case  the  plaintiffs  have  proved 
that  the  deterioration  of  the  ship  as  the  result  of 
the  unrepaired  partial  damage  was  a  continuing 
prejudice  to  them  notwithstanding  the  subsequent 
total  loss.  This  partial  damage  arose  from  a  peril 
insured  against,  and,  in  my  opinion,  the  defence  to 
the  plaintiffs'  claim  has  not  been  sustained.  It 
has  been  contended  that  the  continuing  prejudice 
results  from  the  form  of  the  contract  under  which, 
war  risks  were  covered  and  not  from  the  peril 
insured  against.  The  damage  arises  from  the  peril 
insured  against,  and,  in  my  opinion,  it  is  immaterial 
to  what  circumstances  the  continuance  of  the 
resulting  loss  is  due ;  if  it  in  feet  continues,  this  is 
enough  to  exclude  the  appbeation  of  the  rule  in 
Livie  v.  Janson  (sup.).  I  also  think  the  fact  that 
the  ship  was  valued  for  the  purposes  of  the  policy 
at  a  sum  teas  than  the  net  sum  paid  as  compensation 
for  her  loss  is  irrelevant 

On  the  whole  I  am  of  opinion  that  the  appeal 
should  be  allowed  and  judgment  entered  for  the 
plaintiffs  for  the  I770L 

ScRCTTON,  LJ. — This  appeal  from  Bailhacbe,  J. 
raises  a  di  moult  question  of  marine  insuranoe. 
Shortly,  the  facts  are  that  a  ship  insured  by  a  time 
policy  against  perils  of  the  sea  suffered  a  particular 
average  loss,  part  of  which  waa  repaired,  and  part, 
of  the  value  of  17701,  left  unrepaired,  when  on  a 
subsequent  voyage  covered  by  toe  same  policy  the 
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■hip  was  totally  loot  by  war  perils.  At  the  time 
»he  w&b  under  a  CJovernment  charter,  by  the  terms 
of  which  the  Government  paid  in  caae  of  her  loss 
by  war  risks  her  value  at  the  time  of  the  loss.  They 
consequently  deducted  from  her  sound  value 
17701.  for  the  unrepaired  damage.  The  assured 
then  claimed  on  the  underwriters  for  the  repaired 
and  unrepaired  damage  by  perils  of  the  sea.  The 
underwriters  paid  the  repaired  damage,  but  declined 
to  pay  the  unrepaired  damage,  on  the  ground  that 
it  was  merged  in  the  total  loss,  for  which  they  were 
not  .liable.  The  judge  has  held  the  view  of  the 
underwriters  correct,  and  the  assured  appealed. 

The  only  assistance  that  the  Marine  Insurance 
Act  1906  gives  is  contained  in  sect.  77,  sub-sect.  2, 
of  that  Act :  "  Where,  under  the  same  policy,  a 
partial  loss,  which  has  not  been  repaired  or  other- 
wise made  good,  is  followed  by  a  total  loss,  the 
assured  can  only  recover  in  respect  of  the  total  loss." 
The  reason  for  this  is  fairly  clear.  The  assured 
under  an  open  or  a  valued  policy  in  the  case  of  ft 
total  loss  recovers  the  sound  value  of  the  ship  at 
the  commencement  of  the  risk  (Marine  Insurance 
Act  1906,  es.  16  ftnd  68) ;  though  there  has  been 
subsequent  particular  average  damage  before  the 
total  loss  (Shaw  v.  FeUon,  1601,  2  East,  109) ; 
or,  in  a  valued  policy,  though  she  was  not  sound  at 
the  beginning  of  the  risk,  if  there  was  no  fraud  in 
the  valuation  {Barker  v.  J  an  mm,  17  L.  T.  Rep. 
473 ;  L.  Rep.  3  C.  P.  303).  If  the  assured  recovers 
the  whole  value  of  the  ship,  to  give  him  ft  partial 
loss  in  addition,  which  has  caused  him  no  damage 
would  give  him  more  than  an  indemnity.  If  he 
has  spent  or  become  liable  for  money  on  repairs, 
this  is  an  additional  expense  or  loss  to  him  caused 
by  perils  insured  against,  and  he  can  recover  this 
cost  of  repairs ;  not,  however,  if  the  repairs,  though 
done,  were  done  on  bottomry,  and  the  owner  was 
only  liable  if  the  ship  arrived  safely,  an  event 
which  did  not  happen :  (The  Dora  Foster,  sup., 
per  Barnes,  J.).  So  far  the  principle  of  indemnity, 
neither  more  nor  less,  is  followed,  which  Bowen,  J. 
in  Casleilai*  v.  Preston  (49  L.  T.  Rep.  29  ;  11  Q.B. 
Div.  380)  said  is  a  broad  principle  to  be  resorted 
to  with  confidence  in  any  difficult  question  of 
insurance.  The  statute  is  limited  to  cases  *'  under 
the  same  policy."  The  policy  itself  contains  the 
clause :  "In  no  case  shall  underwriters  be  liable 
for  unrepaired  damage  in  addition  to  a  subsequent 
total  loss  sustained  during  the  term  covered  by  this 
policy."  This  only  relates  to  total  losses  under 
the  policy,  and  is  inserted  because  of  a  preceding 
condition  splitting  the  time  policy  into  voyages, 
for  the  purposes  of  the  3  per  cent,  memorandum. 
The  statute,  however,  by  sect.  91,  sub-sect.  2,  con- 
tinues the  rules  of  common  law  so  far  as  they  are 
not  inconsistent  with  the  express  provisions  of  the 
Act,  and  the  judge  below  has  arrived  at  his  con- 
clusion on  the  common  law  authorities. 

Take  next  a  case  where  a  partial  unrepaired  loss 
under  one  policy  is  followed  by  a  total  loss  not 
covered  by  the  first  policy,  but  covered  under 
another  policy  concurrent  in  time.  There  it  has 
been  decided  by  Mathew,  J.  that  the  assured  can 
recover  under  the  second  policy  the  full  insured 
value  of  the  ship  at  the  commencement  of  the 
risk.  In  Woodtnde  v.  Globe  Marine  Insurance 
Company  (sup,),  a  ship  insured  by  one  policy 
against  perils  of  the  sea,  and  by  another  valued 
policy  against  fire,  first  suffered  a  heavy  partial 
unrepaired  loss  by  perils  of  the  sea  and  then  was 
consumed  by  fire.    The  assured  recovered  her  full 


undamaged  value  on  the  fire  policy,  and  conse 
quently  suffered  no  loss.  Difficult  questions, 
however,  might  arise  if  the  assured  sued  first  on  the 
marine  policy,  and  still  more  difficult  questions  if 
either  underwriter  who  had  paid  a  loss  claimed  to 
be  subrogated  to  the  rights  of  the  assured  agaim»t 
the  other  underwriter,  on  which  1  prefer  to  express 
no  opinion,  except  that  they  should  be  worked 
out  if  possible  on  the  broad  principle  of  indemnity. 

Come  next  to  the  case  where  the  assured  suffers 
a  partial  unrepaired  loss  by  perils  of  the  sea  against 
which  he  is  insured,  and  then  loses  his  ship  by  perils 
not  cove/Ad  by  bis  policy.  This  case  arose  in 
Livie  v.  Janson  (svp.)  before  Lord  Ellen  borough 
and  the  Court  of  Common  Pleas  in  1810.  A  ship 
insured  against  perils  of  the  seas  "  warranted  free 
from  American  condemnation,"  in  attempting  to 
leave  New  York  at  night  to  avoid  American  embargo 
was  driven  ashore  by  ioe  and  suffered  damage. 
While  ashore  she  was  seized  by  the  American 
Customs  and  condemned  for  breach  of  the  embargo. 
The  assured  claimed  on  his  policy,  (1)  for  a  total, 
(2)  a  partial  loss.  As  to  the  total  loss  Lord  Ellen - 
borough  held  that  the  proximate  cause  was  the 
condemnation,  not  the  stranding.  This  part  of 
the  case  has  been  doubted  by  WiTles,  J.  in  Ionide* 
v.  Universal  Marine  Insurance  Company  (8  L  T. 
Rep.  706 ;  14  C.  R  N.  S.  259)  by  the  Court  of 
Common  PJeas  in  Hahn  v.  CorbeU,  (1824,  2  Bing, 
at  pp.  205,  211,  and  212),  ftnd  by  Mr.  Phillips  in 
his  standard  work  on  Marine  Insurance,  ss.  1136 
and  1743.  It  has,  however,  no  bearing  on  the 
present  case  which  is  concerned  with  the  claim  for 
a  partial  loss.  As  to  this,  and  the  claim  for  total 
loss.  Lord  Ellenborough,  in  reserving  judgment, 
said  (12  East,  at  p.  652)  it  was  "  useless  to  be  seeking 
about  for  odds  and  ends  of  previous  partial  losses 
which  might  have  happened  to  a  ship  in  the  course 
of  her  voyage,  when  at  last  there  was  one  over- 
whelming cause  of  loss  which  swallowed  up  the 
whole  subject-matter."  This  appears  rather  to 
look  at  the  state  of  the  ship  than  at  the  pecuniary 
result  to  the  owner,  or  any  claim  he  might  have 
for  indemnity  under  the  contract.  In  giving  the 
reserved  judgment,  the  Court  laid  it  down  as  a 
rule  (12  East,  at  p.  654)  that  "  Where  the  property 
deteriorated  is  afterwards  totally  lost  to  the  assured, 
and.  the  previous  deterioration  becomes  ultimately 
matter  of  perfect  indifference  to  his  interests,  he 
cannot  make  it  the  ground  of  a  claim  on  the  under- 
writers. The  object  of  a  policy  is  indemnity  to  the 
assured  ;  and  he  can  have  no  claim  to  indemnity 
where  there  is  ultimately  no  damage  to  him  from 
any  peril  insured  against"  I  gather  that,  in  a 
case  where  the  Court  thought  the  previous  deteriora- 
tion did  affect  the  assured's  interests,  they  wouJH 
allow  him  to  recover.  Indeed,  the  Court  say  later 
(12  East,  af  p.  655),  "  There  may  be  cases  in  which, 
though  a  prior  damage  be  followed  by  a  total  loss, 
the  assured  may  nevertheless  have  rights  or  claims 
in  respect  of  that  prior  loss,  which  may  not  be 
extinguished  by  the  subsequent  total  loss."  Such 
a  case  would  apparently  arise  if  the  assured  were 
insured  against  total  loss  by  a  policy  which  only 
gave  him  the  value  at  the  time  of  loss,  in  which  case 
the  previous  deterioration  would  affect  his  interests. 
I  have,  however,  personally  great  difficulty  in  seeing 
how  the  previous  deterioration  in  Livie  v.  Janson 
(sup.)  did  not  affect  the  insured's  interests.  He' 
had,  when  it  happened,  a  damage  to  the  ship, 
which  would  be  made  good  ftt  the  expiration  of 
the  policy,  by  a  claim  on  the  marine  underwriter. 
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damage  from  the  sound  value.  A  similar  case 
would  be  where  the  damaged  ship  is  sold  during  the 
currency  of  the  policy  for  a  smaller  sum  because  of 
its  damaged  condition.  As  I  have  said,  it  is  not 
necessary  to  decide  whether  an  owner  who  ha* 
no  remedy  at  all  for  the  total  low  is  deprived  of  hi* 
claim  for  previous  partial  damage,  though  it  seems 
odd  that  ho  should  recover,  if  his  claim  over  is 
affected  and  reduced  by  previous  damage,  and  not 
recover  if  he  has  no  claim  over  it  at  all,  in  which  case 
he  certainly  is  not  indemnified  for  previous  damage. 

For  these  reasons,  1  am  unable  to  agree  with  the 
judgment  of  Bailhacbe.  J.,  and  think  the  appeal 
should  be  allowed  and  judgment  entered  for  the 
plaintiffs  for  the  amount  claimed  with  costs  here 
and  below.  Appeal  allowed. 

■Solicitors  for  the  appellant*.  Ikwning,  HanttcoeJc, 
Middleton,  and  Lewis  for  Botaw,  Middleton,  and  (  <:, 
West  Hartlepool. 

Solicitors  for  the  rcsjwndents,  Parker,  Garrett, 
and  <  o. 


Ikx.  8  and  9,  1919. 

(Before  Banres,  Warrington,  and 
Scrotton,  L.JJ.) 

Anglo-Newfoundland  Developmej«t  Company 
Limited  r.  Tue  Kino,  (a) 

APPEAL  FROM  THE  KINGS  BENCH  DIVISION. 

Practice  —  Petition  of  right  —  Fiat  —  Arbitration — 
Staying  proceedings — Step  by  the  Crown  in  the  pro 
ccedings— Petition  of  Right  Act  1860  {23  A  24  Pic*. 
e.  34),  ss.  2,  3,  4,  7— Arbitration  Act  1889  (52  «t- 
53  Vict,  c.  49),  «.  4,  23. 

(1)  It  ia  competent  in  a  proper  case  to  stay,  under 
sect.  4  of  the  Arbitration  Act  1889,  proceedings  in  a 
petition  of  right  which  contains  a  written  agreement 
to  sibmit  differences  to  arbitration. 

(2)  The  granting  of  a  fiat  is  not  a  step  by  the  Crow 
in  the  proceedings  tcilhin  the  meaning  of  the  section. 

(3)  In  the  circumstances  of  this  particular  ease  there 
had  been  no  written  agreement  to  submit  differ- 
ences to  arbitration. 

So  held  by  Bankes  and  Warnngton,  L.JJ. 

Held,  further,  by  the  whole  court,  that,  as  the  subject- 
matter  of  the  disp'/tc  involved  an  important  con. 
stitutional  question,  the  proceeding*  in  the  petition 
ought  not  to  be  stayed. 

Decision  of  Bailhache,  J.  affirmed. 

Appeal  by  the  Crown  from  an  order  of  Bailhacbe,  J. 
in  chambers,  who  affirmed  an  order  of  a  master 
refusing  to  refer  to  arbitration  a  petition  of  right. 

By  Royal  Proclamation  of  the  3rd  Aug.  1914. 
His  Majesty  authorised  and  empowered  the  Lords 
Commissioners  of  the  Admiralty  by  warrant  under 
the  hand  of  their  secretary  or  under  the  hand  of  any 
flag  officer  of  the  Royal  Navy  holding  any  appoint  - 
ment under  tho  Admiralty  to  do  the  acts  following 
— namely,  "  to  requisition  and  take  up  for  our 
service  any  British  ship  or  British  vessel  as  defined 
by  the  Merchant  Shipping  Act  1894  within  the 
British  Isles,  or  the  waters  adjacent  thereto,  for 
such  period  of  time  as  may  be  necessary  on  condi- 
tion that  the  owners  of  all  ships  and  vessels  so 
requisitioned  ■hall  receive  payment  for  their  use, 
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and  he  had  a  damaged  ship,  the  two  together 
giving  him  a  full  indemnity.  He  lost  the  damaged 
ship,  without,  having  a  claim  against  anyone  for 
that  loss,  and  ho  is  said  also  and  therefore  to  have 
lost  his  remedy  for  the  previous  damage,  although 
it  would  seem  that  the  loss  of  the  ship  as  damaged, 
for  which  he  was  his  own  insurer,  had  nothing  to 
do  with  the  remedy  and  indemnity  for  the  previous 
damage  for  which  ho  was  insured.  This  seems  to 
infer  from  the  fact  that  an  owner  is,  to  use  the 
common  phrase,  "  his  own  insurer,"  that  he  must 
be  taken  to  have  recovered  the  full  sum  be  would 
have  recovered  if  insured.  But  he  does  not  recover 
that  sum.  VVillcs,  J.  has  given  an  explanation  of 
the  position  in  Lidgett  v.  Secretan  (sup.),  which, 
with  the  most  sincere  respect  for  that  very  great 
judge,  I  am  also  unable  to  understand.  He  says : 
"In  such  a  case,  the  assured  puts  himself  in  the 
same  position  that  the  underwriter  would  have  been 
in  if  he  had  insured  against  a  total  loss  generally  : 
and  therefore,  when  such  loss  arises,  the  under- 
writer must  bo  considered  by  the  terms  of  the 
contract  to  be  in  the  same  position  as  if  he  had  so 
insured  and  had  paid  for  a  total  loss,  and  con- 
sequently the  claim  for  a  partial  loss  falls  to  the 
ground."  Why  because  the  assured  is  uninsured 
against  a  total" loss  from  specified  causes  the  under- 
writer against  loss  from  other  causes  is  to  be  treated 
as  if  he  had  insured  against  losses  against  which  he 
did  not  insure  I  fail  to  perceive.  If  "  underwriter  " 
is  a  slip  for  "  owner  his  own  insurer  "  the  comment 
above  applies. 

Livie  v.  Janson  (sup.)  was  held  in  Lidgett  v. 
Secretan  (sup.)  not  to  apply  where  the  total  loss 
was  under  a  subsequent  policy  to  that  under  which 
the  partial  loss  fell,  because  the  loss  was  to  be 
estimated  at  the  end  of  the  policy.  It  was  also 
held  not  to  apply  in  Knight  v.  Faith  (si- p.),  where  a 
«ale  without  notice  of  abandonment,  therefore 
not  a  total  loss,  took  place  after  the  expiration  of 
the  policy.  In  that  case,  however,  Lord  Campbell 
said  (15  Q.  B.,  at  p.  608) :  "  If  a  total  loss  occurs 
from  which  they" — the  underwriters — "are  exempt 
they  are  not  liable  for  any  prior  partial  loss  which 
n  that  event  does  not  prove  prejudicial  to  the 
assured,"  repeating  the  language  in  Livie  v.  Janson 
(sup),  but  treating  the  damage  in  that  partictdar 
rase  as  a  continuing  prejudice  because  it  lessened 
the  selling  value  of  the  ship  on  sale. 

I  doubt  myself  whether  Livie  v.  Janson  (sup.),  so 
fax  as  it  deals  with  an  uninsured  owner  whose  ship 
is  totally  lost,  and  who  has  no  means  of  recouping 
himself  "that  lose,  is  rightly  decided.  He  seems  to 
me  to  be  prejudicially  affected  by  the  previous 
partial  damage  to  the  Bhip.  But  Livie  v.  Janson 
(sup)  has  been  cited  without  disapproval  in  several 
cases  during  its  long  life,  though  never,  as  far  as  I 
can  find,  when  it  was  directly  m  point  on  the  facts 
of  the  case,  and  I  should  be  reluctant  definitely  to 
overrule  it,  unless  it  was  necessary.  The  court  in 
Livie  v.  Janson  (sup.)  clearly  contemplates  cases 
where  tho  existence  of  previous  damage  may  affect 
the  interests  of  the  assured.  Such  cusen  appear  to 
arise  where  owing  to  the  previous  damage  the  assured 
has  a  smaller  claim  for  tho  total  loss  than  he  would 
otherwise  have,  as  for  instance  where  his  policy 
covering  total  loss  only  covers  the  value  of  the 
ship  at  the  tune  of  the  loss  and,  therefore,  reduces, 
her  sound  value  by  the  previous  damage ;  or  where, 
as  in  this  case,  he  can  recover  from  his  charterer 
only  the  value  of  the  ship  at  the  time  of  the  loss, 
and  the  charterer  therefore  deducts  the  unrepaired 


<a)  R-nxxrUd  by  W.  C.  BuroroHD.  Eaq  .  Barrfctar-at 
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and  for  services  rendered  during  their  employment 
in  the  Government  service,  ana  compensation  for 
loss  or  damage  thereby  occasioned,  according  to 
tcrmB  to  bo  arranged  as  soon  as  possible  after  the 
said  Bhip  has  been  taken  up,  either  by  mutual 
agreement  between  the  Lords  Commissioners  of 
the  Admiralty  and  the  owners  or  failing  such  agree- 
ment by  the  award  of  a  board  of  arbitration 
to  bo  constituted  and  appointed  by  us  for  this 
purpose." 

The  respondents,  the  Anglo  -  Newfoundland 
Development  Company  limited,  were  the  owners 
of  two  steamships,  the  Cranky  and  the  A  konda. 

By  letters  dated  respectively  the  22nd  Jan. 
and  April  1917  the  Lords  Commissioners  of  the 
Admiralty  requisitioned  the  Cranley  and  the 
Alconda.  The  letter  of  the  22nd  Jan.  1917  was 
as  follows :  "  I  am  commanded  by  my  Lords 
CommSssioners  of  the  Admiralty  to  acquaint  you 
that  it  has  been  found  necessary  to  requisition  the 
Cranley  under  Royal  Proclamation  of  the  3rd  Aug. 
1914  for  use  on  urgent  Government  service  under 
the  conditions  of  the  pro  forma  charter-party  T.  99 
inclosed.  .  .  .  Rates  of  hire  have  been  fixed  for 
requisitioned  ships  on  the  basis  of  the  reports  of 
the  Admiralty  Transport  Arbitration  Committees 
subject,  in  the  case  of  certain  classes  of  vessels,  to 
subsequent  modifications  (vide  form  T.  11  Ml 
attached).  These  rates  have  been  generally  accepted 
by  shipowners,  and  payments  on  account  on  this 
basis  will  be  made  to  you  as  soon  as  possible  on 
receipt  of  a  claim  therefor.  .  .  ."  The  letter 
of  April  1917  requisitioning  the  Alconda  was  to  the 
like  effect 

Charter-party  T.  99,  which  contained  forty-two 
clauses,  purported  to  be  made  between  the  owners 
of  the  requisitioned  steamship  and  the  Director  of 
Transports  for  and  on  behalf  of  the  Lords  Commis- 
sioners of  the  Admiralty.  By  clause  2  the  owners 
agreed  to  let  and  the  Admiraltv  agreed  to  hire 
the  steamship  for  a  term  of  calendar 
months  certain  from  the  day  Bhe  was  placed  at  the 
disposal  of  the  Admiralty  at  in  such  dock 

or  at  such  wharf  or  place  immediately  available  as 
the  Admiralty  might  direct,  she  being  then  ready  to 
receive  cargo  and  tight,  staunch  and  strong.  By 
clause  4  hire  was  to  commence  on  and  from  toe  day 
of  delivery  to  the  Admiralty.  By  clause.  5  the 
Admiralty  agreed  to  pay  for  the  use  and  hire  of  the 
steamer  at  the  rate  of  per  calendar  month 

commencing  when  she  should  be  placed  at  Admiralty 
disposal  as  provided  in  clause  4. 

Clause  31.  Any  dispute  arising  under  the  charter 
■hall  be  referred  under  the  provisions  of  the  Arbitration 
Act  1889,  or  any  amendment  thereof,  to  the  arbitration 
of  two  persons,  one  to  be  nominated  by  the  owners  and 
the  other  by  the  Admiralty,  and  should  such 
arbitrators  bo  unable  to  agree,  the  decision  of  an 
umpire  whom  they  must  elect  shall  be  final  and  binding 
upon  both  parties  hereto,  and  it  is  further  mutually 
agreed  that  such  arbitration  shall  be  a  condition 
precedent  to  the  commencement  of  any  action  at  law. 

Form  No.  T.  1 1541 ,  mentioned  in  the  letter  of  the 
22nd  Jan.  1917,  was  a  form  of  agreement  which,  as 
stated  by  the  report  of  the  Admiralty  Transport 
Arbitration  Board  (Addendum  No.  4),  had  been 
arrived  at  between  a  representative  committee  of 
owners  and  the  Director  of  Transports  at  a  meeting 
on  the  1st  March  1916.  It  specified  certain  scales 
of  rates  per  ton  gross  register  per  month  for  requisi- 
tioned snipe  of  the  class  to  which  the  Cranky  and 
the  Alconda  belonged.    The  report  also  stated  that 

N.a 


by  agreement  the  owners  should  be  indemnified 
against  any  extraordinary  expenses  connected  with 
the  charter  to  the  Government  and  also  against 
third  party  commitments,  such  expenses  and 
indemnification  to  be  outside  the  rate  of  hire. 

The  respondents  were  not  satisfied  with  the 
payments  made  to  them  by  the  Government  on 
account  of  hire  and  expenses.  On  the  6th  June 
1919  they  prepared  a  petition  of  right  claiming 
as  extraordinary  expenses  and  third  party  commit- 
ments certain  payments  amounting  to  11,056/. 
made  by  them  for  insuring  the  vessels  in  obedience, 
as  they  said,  to  the  direction  of  the  Government, 
and  also  asserting  that,  by  terms  arranged  by  the 
Admiralty  Transport  Arbitration  Board,  the  basis 
of  payment  for  requisitioned  ships  was  to  include 
a  rate  of  hire  sufficient  to  yield  a  fair  shipping  trade 
profit  after  allowing  for  running  and  establishment 
expenses  and  depreciation  of  ship  and  engines. 
Further,  under  par.  10  of  the  petition  of  right, 
they  claimed  a  reasonable  rate  of  remuneration 
which,  they  asserted,  would  be  one  covering 
all  the  expenses  they  had  incurred,  an  allowance 
for  depreciation  and  classification,  and  a  fair 
shipping  trade  profit.  The  petition  was  intituled 
in  the  King's  Bench  Division  and  the  venue  was 
laid  in  Middlesex,  as  directed  and  authorised  by 
sect.  1  of  the  Petition  of  Right  Act  1860.  It  was 
then  left  with  the  Secretary  of  State  for  the  Home 
Department  in  order  to  be  submitted  to  His  Majesty 
for  his  fiat  that  right  be  done,  as  directed  by 
sect  2  of  the  Act  The  fiat  was  granted  by  the 
Attorney-General  A  copy  of  the  petition  and 
fiat  were  then  left  at  the  office  of  the  Solicitor  to 
the  Treasury  indorsed,  as  directed  by  sect  3  of 
the  Act  with  the  words:  "The  suppliants  pray 
for  a  plea  or  answer  on  behalf  of  His  Majesty  within 
twenty-eight  days  after  the  date  hereof,  or  otherwise 
that  the  petition  may  be  taken  as  confessed." 
According  to  the  practice  pursued  under  sect  3,  the 
Solicitor  to  the  Treasury  transmitted  the  petition 
and  fiat  to  the  Writ  Department  of  the  Central 
Office  of  the  Royal  Courts  of  Justice  together  with 
a  copy  for  service,  and  the  petition  and  fiat  were 
filed  in  the  Writ  Department 

A  summons  was  taken  out  on  behalf  of  the 
Crown  to  stay  proceedings  in  the  petition  of  right 
under  sect  4  of  the  Arbitration  Act  1889.  The 
affidavit  stated : 

3.  The  said  ships  were  requisitioned  by  letters 
from  the  Admiralty  to  the  suppliants  dated  the  22nd 
Jan.  1917  in  the  case  of  the  Cratdev  and  April  1917  in 
the  case  of  the  Alconda.  and  I  belie vo  the  said  letter 
of  April  1917  was  accompanied  by  a  letter  of  the 
6th  April  1917.  .  .  4.  The  agreements  relied 
upon  in  the  petition  are  the  agreements  contained 
in  the  said  letters  and  in  the  Report  of  the  Admiralty 
Transport   Arbitration  Committee.  C.  The 

said  agreements  constitute  or  contain  respectively 
agreements  to  submit  differences  to  the  arbitration 
of  the  Board  of  Arbitration  to  be  appointed  under 
His  Majesty's  Proclamation  of  the  3rd  Aug.  1914.  .  . 

The  Petition  of  Right  Act  1860  (23  &  24  Vict 
c.  34) : 

Sect  1.  A  petition  of  right  may,  if  the  suppliant 
think  fit,  be  intituled  in  any  one  of  the  superior  courts 
of  common  law  or  equity  at  Westminster  in  which 
the  subject-matter  of  such  petition  or  any  material 
part  therof  would  have  been  cognisable  it  the  same 
had  been  a  matter  in  dispute  between  subject  and 
subject,  and  if  intituled  in  a  court  of  common  law  shall 
state  in  the  margin  the  venue  for  the  trial  of  such 
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petition  ;  and  such  petition  ahjL.ll  be  addressed  to  Her 
Majesty  in  the  form  or  to  the  effect  in  the  schedule 
to  this  Act  annexed  (No.  1).    .    .  . 

Sect.  2.  The  said  petition  shall  be  left  with  the 
Secretary  of  State  for  the  Home  Department,  in  order 
that  the  same  may  be  submitted  to  Her  Majesty  for 
Her  Majesty's  gracious  consideration,  and  in  order 
that  Her  Majesty,  if  she  shall  think  fit,  may  grant  her 
flat  thai  right  be  done,  and  no  fee  or  cum  of  money 
shall  be  payable  by  the  suppliant  on  so  leaving  such 
petition,  or  upon  his  receiving  back  the  same. 

Sect.  3.  Upon  Her  Majesty's  fiat  being  obtained 
to  such  petition  a  copy  of  each  petition  and  flat 
shall  be  loft  at  the  office  of  the  Solicitor  to  the  Treasury, 
with  an  indorsement  thereon  in  the  form  or  to  the  effect 
in  the  schedule  (No.  2)  to  this  Act  annexed,  praying 
for  a  plea  or  answer  on  behalf  of  Her  Majesty  within 
twenty-eight  days,  and  it  shall  thereupon  be  the  duty 
of  the  said  solicitor  to  transmit  such  petition  to  the 
particular  department  to  which  the  subject-matter  of 
such  petition  may  relate,  and  the  same  shall  be 
prosecuted  in  the  oourt  in  which  the  same  shall  be 
intituled,  or  in  such  other  court  as  the  Lord  Chancellor 
may  direct. 

Sect.  4.  The  time  for  answering,  pleading,  or 
demurring  to  such  petition,  on  behalf  of  Her  Majesty, 
shall  be  the  said  period  of  twenty  eight  days  after  the 
same,  with  such  prayer  of  a  plea  or  answer  as  aforesaid, 
shall  have  been  left  at  the  office  of  the  Solicitor  to  the 
Treasury,  or  such  further  time  ae  shall  be  allowed 
by  the  oourt  or  a  judge;  provided  always,  that  it 
shall  be  lawful  for  the  Lord  Chancellor,  on  the 
application  of  the  Attorney-General  or  of  the  suppliant, 
to  change  the  court  in  which  such  petition  shall  be 
prosecuted,  or  the  venue  for  the  trial  of  the  same. 

Sect.  7.  So  f ar  as  the  same  may  be  applicable,  and 
except  in  so  far  as  may  be  inconsistent  with  this  Act, 
the  Jaw*  and  statutes  in  force  as  to  pleading,  evidence, 
hearing,  and  trial,  security  for  costa,  amendment, 
arbitration,  special  cases,  the  means  of  procuring 
and  taking  evidence,  set  off,  appeal,  and  proceedings 
in  error  in  suite  in  equity,  and  personal  actions  between 
subject  and  subject,  and  the  practice  and  ooures  of 
procedure  of  the  said  courts  of  law  and  equity 
respectively  for  the  time  being  in  reference  to  such  suits 
and  personal  actions,  shall,  unless  the  court  in  which 
the  petition  is  prosecuted  shall  otherwise  order,  be 
applicable  and  apply  and  extend  to  suoh  petition  of 
right.    .    .  . 

The  Arbitration  Act  1S89  (52  A  53  Vict.  e.  49), 
s.  4,  provides  : 

If  any  party  to  a  submission,  or  any  person 
claiming  through  or  under  him,  commences  any 
legal  proceedings  in  any  court  against  any  other 
party  to  the  submission,  or  any  person  claiming  through 
or  under  him,  in  respect  of  any  matter  agreed  to  be 
referred,  any  party  to  such  legal  proceedings  may  at 
any  time  after  appearance,  and  before  delivering  any 
pleadings  or  taking  any  other  steps  in  the  proceedings, 
apply  to  that  court  to  stay  the  proceedings,  and  that 
court  or  a  judge  thereof  if  satisfied  that  there  is  no 
sufficient  reason  why  the  matter  should  not  be  referred 
in  accordance  with  the  submission,  and  that  the 
applicant  was,  at  the  time  when  the  proceedings  were 
commenced,  and  still  remains,  ready  and  willing  to  do 
all  things  necessary  to  the  proper  conduct  of  the 
arbitration,  may  make  an  order  staying  the 
proceedings. 

Sect.  23.  This  Act  shall,  except  as  in  this  Act 
expressly  mentioned,  apply  to  any  arbitration  to  which 
Her  Majesty  the  Queen,  either  in  right  of  the  Crown, 
or  of  the  Duchy  of  Lancaster  or  otherwise,  or  the 
Duke  of  Cornwall,  is  a  party,  but  nothing  in  this  Act 
shall  empower  the  oourt  or  a  judge  to  order  any  pro- 
ceedings to  whioh  Her  Majesty  or  the  Duke  of  Cornwall 
is  a  party,  or  any  question  or  issue  in  any  such  pro- 
to  be  tried  before  any  referee,  arbitrator, 


or  officer  without  the  consent  of  Her  Majesty  or  the 
Duke  of  Cornwall,  as  the  ease  may  be,  or  shall  affect 
the  law  as  to  costs  payable  by  the  Crown. 

The  master  refused  to  stay  the  proceedings,  and 
bis  decision  was  affirmed  by  Bailhache,  J. 
The  Crown  appealed. 

Sir  Oordon  Hcuxtrt  (A.-G.),  MacKinnon,  K.C., 
and  RickeUs  for  the  Crown. 
K  A.  Wright,  K.C.  and  Claughttm  Scott  for  the 


In  addition  to  the  oases  mentioned  in  the  judg- 
ments, Lobitos  Oilfields  Limited  v.  Ijyrdt  Commie- 
nioners  of  the  Admiralty  (117  L.  T.  Rep.  28;  33 
Time*  L.  Rep.  472  ;  (1917)  W.  N.  227),  and  Iw 
Wittanr(10  L  T.  Rep  674  ;  (1894)  2  Ch.  478)  were 
cited. 

Bankks,  L.  J. — The  respondents  are  the  owners  of 
two  vessels,  the  Cranlty  and  the  Alconda,  which  were 
requisitioned  by  the  Government  by  virtue  of  the 
proclamation  of  the  3rd  Aug.  1914.  The  respon- 
dents claimed  that  they  were  entitled  to  more 
than  the  Government  was  willing  to  pay  them 
for  the  hire  of  the  vessels,  and  prepared  a  petition 
of  right  and  applied  for  the  necessary  fiat.  The 
fiat  was  granted  and  the  respondents  commenced 
proceedings  in  the  High  Court  by  filing  the  petition. 
Then  the  advisers  of  the  Crown  applied  for  an  order 
under  sect  4  of  the  Arbitration  Act  1889  to  stay 
all  further  proceedings  in  the  petition.  That 
application  failed  before  both  the  master  and  the 
judge  in  chambers.   The  Crown  appeals. 

The  respondents  contend  that  the  appeal  should 
be  dismissed  on  four  grounds— first,  that  the 
Crown  has  taken  a  step  in  the  proceedings  ;  secondly, 
that  when  a  petition  of  right  has  been  filed  it  cannot 
be  referred  to  arbitration ;  thirdly,  that  in  this 
case  there  was  no  submission  to  arbitration ;  and, 
fourthly,  that,  if  the  court  has  a  discretion,  it 
should  not  exercise  that  discretion  by  referring 
this  dispute. 

The  first  two  contentions  are  of  general  import- 
ance to  the  relation  between  the  Crown  and  the 


subject.  In  my  view,  it  would  be  a 
to  the  subject  if  they  should  prevail,  because  if 
they  did  the  Attorney-General  before  issuing  a 
fiat  would  have  to  consider  not  only  whether 
there  is  a  claim  worthy  to  be  investigated, 
but  also  whether  the  Crown  should  insist  on 
arbitration  as  the  means  of  investigating  it ;  and 
so  the  subject  could  never  present  to  a  court  of 
justice  his  view  that  his  claim  should  be  tried  in 
court  and  not  by  arbitration. 

Whether  the  Crown  has  taken  a  step  in  the 
proceedingB  depends  on  the  Petition  of  Right  Act 
1860  and  sect.  4  of  the  Arbitration  Act  1889,  by 
which,  when  legal  proceedings  have  been  com- 
menced by  one  party  to  a  submission  against 
another,  either  party  may  after  appearance  and 
before  taking  any  step  in  the  proceedings  apply 
to  tho  court  for  a  stay.  The  question  is  whether 
the  Crown  by  issuing  the  fiat  baa  taken  a  step  in 
the  proceedingB  in  the  court.  In  my  view  it  has 
not.  The  fiat  is  a  matter  preliminary  to  the  legal 
proceedings.    The   Petition  of  Right  Act  I860 

firescribes  the  steps  to  be  taken  by  a  suppliant. 
The  Lord  Justice  read  sects.  1,  2,  and  3  of  the 
Petition  of  Right  Act,]  The  practice  is  laid  down 
thus  in  the  Yearly  Practice  (1920.jp.  802)  under  the 
heading  "  Steps  before  filing  "  :  "  The  petition  must 
be  left  with  the  Secretary  of  State  for  the  I 
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Department  for  the  purpose  of  being  submitted  to 
the  Sovereign  for  the  indorsement  of  hi*  fiat  '  Let 
right  be  done.'  ...  A  copy  bearing  such 
fiat  must  be  taken  to  the  Writ  Department  of  the 
Central  Office,  together  with  a  copy  or  copies  for 
service.  A  number  is  given,  and  if  in  the  Chancery 
Division,  a  judge  is  assigned,  and  the  copy  bearing 
the  fiat  filed  in  the  department"  In  my  opinion, 
it  cannot  be  said  that  a  legal  proceeding  has  been 
commenced  in  the  court  until  the  steps  indicated 
by  the  statute  and  the  practice  in  accordance 
therewith  consequent  on  the  granting  of  the  fiat 
have  been  taken  and  pursued.* 

The  second  point,  which  is  also  of  general  im- 
portance, is  this  :  that  when  a  proceeding  has  been 
commenced  in  the  court  there  is  no  power  to  remove 
it  from  that  court  in  which  it  has  been  instituted 
and  refer  it  to  arbitration.   It  is  necessary  to 
examine  sects.  3,  4,  and  7  of  the  Act.   Sect.  3 
has  been  already  referred  to;  the  latter  part  of 
it  is  important;  after  the  petition  and  fiat  have 
been  left  with  the  Solicitor  to  the  Treasury  and 
have  been  by  him  transmitted  to  the  proper 
department  "  the  Bame  shall  be  prosecuted  in  the 
court  in  which  the  same  shall  be  intituled,  or  in 
such  other  court  as  the  Lord  Chancellor  may  direct." 
To  sect  4,  which  prescribes  the  time  for  answering, 
pleading,  or  demurring,  there  is  a  proviso :  "  Pro- 
vided always  that  it  shall  be  lawful  for  the  Lord 
Chancellor,  on  the  application  of  the  Attorney- 
General,  or  of  the  suppliant  to  change  the  court 
in  which  such  petition  shall  be  prosecuted,  or  the 
venue  for  the  trial  of  the  Bame.     The  argument 
for  the  Crown  is  that  these  two  sections  are  im- 
perative and  that,  unless  the  Lord  Chancellor 
otherwise  orders,  the  petition  must  be  prosecuted 
in  the  court  in  which  it  is  intituled  and  the  venue 
must  be  that  Btated  in  the  margin  of  the  petition.  On 
the  other  hand,  it  is  urged  that  these  provisions  are 
subject  to  the  general  provisions  of  sect  7.  [The 
Lord  Justice  read  sect  7.]    I  see  nothing  in  the 
Arbitration  Act  1889,  either  in  sect  4  of  that  Act  or 
elsewhere,  inconsistent  with  the  provisions  of  sects.  3 
and  4  of  the  Petition  of  Right  Act  1860.    It  may 
be  that  an  application  to  transfer  the  petition  of 
right  from  one  court  to  another  court  or  to  change 
the  venue,  must  be  made  to  the  Lord  Chancellor. 
The  present    application  is  of  another  kind. 
It  is  an  application  to  apply  sect  4  of  the 
Arbitration  Act  1889  to  this  petition  of  right 
Its  object  is  not  to  change  either  the  court  or  the 
venue;  it  is  to  invoke  the  jurisdiction  conferred 
by  the  Arbitration  Act  1889  upon  the  court  to 
order,  in  certain  oases  and  circumstances,  that  the 
parties,  having  agreed  to  refer  a  matter  to  arbitra- 
tion, shall  proceed  to  arbitration  as  the  proper 
means  of  determining  the  matter  in  dispute,  and 
that  as  a  consequence  the  proceedings  in  the  court 
shall  be  stayed.   On  this  point  also  the  argument 
for  the  respondents  fails. 

The  remaining  point*  affect  this  particular  case. 
As  to  the  third,  the  respondenta  contend  that  there 
was  here  no  submission  to  arbitration.  It  is  a 
condition  precedent  to  any  application  under 
sect  4  of  the  Arbitration  Act  1889  that  there 
should  be  a  submission  to  arbitration  by  both  parties 
to  the  dispute.  A  submission  is  denned  by  sect  27 
of  the  Arbitration  Act  in  these  terms :  "  Unless 
the  contrary  intention  appears,  '  submission ' 
means  a  written  agreement  to  submit  present  or 
future  differences  to  arbitration,  whether  an 
arbitrator  is  named  therein  or  not"  It  is  not 


necessary  that  both  parties  should  have  signed 
the  written  agreement;  if  a  person  has  accepted 
a  written  agreement  and  acted  upon  it  he  is  bound 
by  it  for  this  purpose,  although  he  may  not  have 
Bet  his  hand  to  the  document :  (Baker  v.  Yorkshire 
Fin  and  Life  Assurance  Company,  66  L  T.  Rep.  161; 
(1892)  1  Q.  B.  144).   The  law  is   clearly  and 
accurately  stated  by  Astbury,  J.,  who  reviewed  all 
the  authorities,  in  Hickman  v.  Kent  or  Romney  Marsh 
Sheep  Breeders'  Association  (113  L.  T.  Rep.  159  ; 
(1915)  1  Ch.  902) :  "The  result  of  these  decisions 
is,  I  think,  that  if  the  submission  is  in  writing  and 
is  binding  on  both  parties  as  their  agreement  or  as 
tile  equivalent  in  law  to  an  agreement  between 
them  the  statute  is  satisfied."    It  is  said  that  in 
the  documents  which  the  Crown  present  to  the 
court  there  is  an  agreement  binding  on  both  parties 
as  their  agreement  in  reference  to  the  requisition 
of  these  steamers  and  the  hire  to  be  paid  for  them. 
In  my  'opinion  no  such  agreement  can  be  made  out 
The  documents  leave  the  requirements  of  the  Govern  - 
ment  in  such  doubt  that  no  court  could  take  them 
as  constituting  a  clear  agreement  with  a  submission 
to  arbitration.    The  proclamation  of  the  3rd  Aug. 
1914  gave  the  Admiralty  authority  to  requisition 
British  ships  on  condition  that  the  owners  should 
receive  payment  for  their  use  and  for  services 
rendered  during  their  employment  "  and  compensa- 
tion for  loss  or  damage  thereby  occasioned,  accord- 
ing to  terms  to  bo  arranged  as  soon  as  possible  after 
the  said  ship  has  been  taken  up,  either  by  mutual 
agreement  between  the  Lords  Commissioners  of 
the  Admiralty  and  the  owners  or  failing  such  agree- 
ment by  the  award  of  a  board  of  arbitration  to  be 
constituted  and  appointed  by  us  for  this  purpose." 
The  Board  of  Arbitration  was  constituted.    It  is 
suggested  that  the  owners,  the  respondents,  have 
agreed  to  submit  this  particular  dispute  to  the  Board 
of  Arbitration.    Of  the  letters  referred  to  in  the 
affidavit  of  the  Solicitor  to  the  Treasury  there  are 
three  substantially  in  the  same  form.    The  first  is 
dated  the  22nd  Jan.  1917,  and  signed  on  behalf 
of  the  Lords  Ckratmiasioners  of  the  Admiralty. 
It  runs  thus:  "I  am  commanded  by  my  Lords 
Commissioners  of  the  Admiralty  to  acquaint  you 
that  it  has  been  found  necessary  to  requisition  the 
sa.  Cranley  under   Royal  Proclamation  of  the  3rd 
Aug.  1914  for  use  on  urgent  Government  service 
under  the  conditions  of  the  pro  forma  charter-party 
T.  99  inclosed."    Now  the  Royal  Proclamation 
indicates  that,  failing  an  agreement  the  amount 
of  payment  for  hire  and  the  amount  of  compensation 
shall  be  settled  by  the  Board  of  Arbitration  to  be 
constituted  under  the  proclamation.  The  pro  forma 
charter-party  T.  99  by  clause  31,  instead  of  an 
arbitration  before  the  Board  of  Arbitration,  provides 
that  "  any  dispute  arising  under  this  charter  shall 
be  referred  under  the  provisions  of  the  Arbitration 
Act  1889,  or  any  amendment  thereof,  to  the  arbitra- 
tion of  two  persons,  one  to  be  nominated  by  the 
owners  and  the  other  by  the  Admiralty,  and,  should 
such  arbitrators  be  unable  to  agree,  the  decision 
of  an  umpire  whom  they  must  elect  shall  be  final 
and  binding  upon  both  parties."    It  is  useless  to 
urge  that  this  clause  has  in  practice  been  taken  as 
applying  to  disputes  differing  in  kind  from  that 
which  is  before  us.    In  truth  the  document  which 
the  Crown  presents  as  an  agreement  says  in  one 
breath  "This  vessel  is  requisitioned  on  the  terms 
of  the  proclamation,"  and  in  another  "  This  vessel 
is  requisitioned  on  the  terms  of  charter-party  T.  99  " 
and  the  two  are  irreconcilable.    Unless  there  is 
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an  assent  to  one  or  the  ottier  of  these  tribunals  no 
agreement  is  established.  It  is  not  sufficient  to  say 
that  the  owners  have  allowed  their  vessel  to  be 
taken  ;  their  mere  acquiescence  is  not  an  agreement 
that  there  shall  be  a  reference  to  the  Board  of 
Arbitration  constituted  under  the  proclamation. 
The  position  of  the  Crown  is  not  strengthened  by 
what  follows.  The  letter  goes  on  to  say  :  "  Rates 
of  hire  have  been  fixed  for  requisitioned  ships  on 
the  basis  of  the  reports  of  the  Admiralty  Transport 
Arbitration  Committee  subject,  in  the  case  of 
certain  classes  of  vessels,  to  subsequent  modifica- 
tions {vide  form  T.  11641  attached)."  That  docu- 
ment is  attached.  It  shows  an  agreement  come  to 
by  certain  persons,  not  in  a  position  to  bind  the 
respondents  in  any  way,  to  accept  certain  rates 
of  dire  per  ton  gross  register,  subject  to  subsequent 
modifications.  It  goes  on  to  say:  " Payment* 
on  account  on  this  basis  will  be  made  to  you  as  soon 
as  possible  on  receipt  of  a  claim  therefor."  The 
form  of  that  letter,  the  requisitioning  of  the  ships 
without  objection,  and  the  acceptance  of  payment 
on  account  are  altogether  insufficient  to  establish  an 
agreement  upon  the  terms  suggested  by  the  Crown. 

There  is  further  the  grave  constitutional  question 
whether  the  proclamation  can  validly  require  that 
the  amount  payable  to  the  owners  shall  in  default 
of  agreement  be  ascertained  by  an  award  of  the 
Board  of  Arbitration.  That  challenges  the  validity 
not  only  of  the  alleged  agreement  to  refer,  but 
of  the  agreement  on  which  this  petition  is  based. 
We  must  exercise  our  discretion  by  refusing  to 
withdraw  such  a  question  as  that  from  the  considera- 
tion of  the  courts.  On  these  last  two  grounds 
the  appeal  fails  and  must  be  dismissed. 

WarbbtqtOK,  L.J. — I  agree.  Two  questions 
have  been  raised  (1)  a  question  of  great  general 
importance— whether  after  the  King's  fiat  has  been 
given  to  a  petition  of  right  there  is  any  jurisdiction 
in  the  court  under  sect.  4  of  the  Arbitration  Act 
to  stay  further  proceedings  on  the  petition;  the 
second,  a  question  affecting  this  particular  case, 
whether  there  has  or  has  not  been  a  submission  to 
arbitration  and,  if  there  has  been,  whether  the 
suppliant  has  or  has  not  shown  Bufhcient  reason 
why  the  matter  should  not  be  referred  in  accordance 
with  the  submission. 

To  my  mind  if  there  were  no  jurisdiction  such 
as  the  Crown  invokes  here,  it  would  be  a  most 
unfortunate  thing  for  the  subject ;  for  then  the 
advisers  of  the  Crown  before  a  fiat  was  granted 
would  have  to  consider  whether  or  not  the  case 
was  one  which  ought  in  their  opinion  to  be  referred 
to  arbitration  and,  if  they  thought  it  ought  to  be 
referred,  it  would  be  competent  to  them  to  refuse 
the  fiat  and  so  leave  the  suppliant  without  the  power 
of  recourse  to  the  courts. 

The  existence  of  the  jurisdiction  depends  upon 
sect.  4  of  the  Arbitration  Act  1889.  Before  that 
section  applies,  certain  conditions  must  Jbe  fulfilled 
First,  there  must  be  a  submission;  secondly,  a 
party  to  the  submission  must  commence  legal 
proceedings  in  a  court  against  another  party  to 
the  submission ;  thirdly,  that  party  must  not  have 
taken  any  other  step  in  those  proceedings.  If 
those  conditions  are  fulfilled  then  that  other  party 
to  the  proceedings  may  apply  to  the  court  to  stay 
tiicm  in  order  that  the  question  may  be  referred 
to  arbitration. 

The  second  of  these  conditions  is  that  legal  pro- 
ceedings must  have  been  commenced  When  is 
a  legal  proceeding  commenced  in  a  petition  of  right  ? 


[Ot.  or  Apr. 


The  petition  itself  is,  in  accordance  with  the 
Petition  of  Right  Act  I860,  a  petition  addressed  to 
the  King,  and  the  prayer  of  the  petition  is  not  for 
the  relief  claimed  by  the  suppliant  The  prayer  of 
the  petition  is  :  "  Your  suppliants  therefore  humbly 
pray  that  Your  Majesty  may  be  graciously  pleased 
to  direct  this  petition  to  be  indorsed  with  Your 
Majesty's  fiat  'Let  right  be  done.'"  Then  by 
sect.  3  of  the  Act,  upon  the  fiat  being  obtained,  a 
copy  of  the  petition  and  fiat  are  to  oe  left — that 
is  by  the  suppliant  or  his  advisers — at  the  office  of 
the  Solicitor  to  the  Treasury  with  an  indorsement 
thereon  in  the  form  or  to  the  effect  in  the  schedule 
No.  2.  That  indorsement  is  that  "  The  suppliant 
prays  for  a  plea  or  answer  on  behalf  of  His  Majesty 
within  twenty-eight  days  after  the  date  hereof  or 
otherwise  that  the  petition  may  be  taken  as  con- 
fessed." According  to  the  practice  now  pursued 
in  these  cases  the  petition,  when  so  left  at  the  office 
of  the  Solicitor  to  the  Treasury,  is  taken  to  the 
Central  Office  of  the  court  and  is  there  filed. 

In  my  view  the  presentation  of  the  petition  to 
the  King  is  not  a  Legal  proceeding  at  all.  It  is  a 
petition  praying  the  King  to  allow  legal  proceeding* 
to  be  taken.  When  he  has  given  his  fiat,  then  the 
the  legal  proceedings  are  commenced  by  leaving 
the  petition  with  the  Solicitor  to  the  Treasury, 
which  is  equivalent  to  serving  a  writ  upon  an 
ordinary  defendant,  and  by  filing  the  petition,  with 
the  indorsement  upon  it,  in  the  Central  Office. 
No  legal  proceedings  are  therefore  commenced  by 
merely  presenting  the  petition  and  obtaining  the 
fiat,  It  follows  that  the  granting  of  the  fiat  is 
not  a  step  in  any  legal  proceedings.  Therefore 
on  the  general  question  I  am  of  opinion  that  the 
court  had  jurisdiction  to  entertain  an  application 
under  sect.  4  of  the  Arbitration  Act  1889  notwith- 
standing that  the  fiat  had  been  given. 

But  when  that  point  has  been  decided  in  favour 
of  the  Crown  there  is  the  further  question  whether 
there  is  jurisdiction  to  stay  these  particular 
proceedings.  That  depends  upon  the  provisions 
and  particularly  sects.  3,  4,  and  7,  of  the  Petition 
of  Right  Act  1860.  Sect.  3  provides  that  after  the 
transmission  of  the  petition  to  the  particular 
department  to  which  the  subject-matter  of  the 
petition  may  relate  "  the  same  shall  be  prosecuted 
in  the  court  in  which  the  same  shall  be  intituled, 
or  in  such  other  court  as  the  Lord  Chancellor  mav 
direct."  Sect  4  provides  that  "  It  shall  be  lawful 
for  the  Lord  Chancellor,  on  the  application  of  the 
Attorney- General  or  of  the  suppliant,  to  change 
the  court  in  which  such  petition  shall  be  prosecuted, 
or  the  venue  for  the  trial  of  the  same."  Sect  7 
is  to  my  mind  the  most  important  section.  [The 
Lord  Justice  read  the  section.]  In  my  opinion 
sects.  3,  4,  and  7  must  be  read  together.  The  argu- 
ment for  the  respondent  is  that  by  sects.  3  and  4 
the  action  must  be  prosecuted  in  the  court  in 
which  the  petition  is  intituled,  unless  the  Lord 
Chancellor  makes  an  order  under  sect  4.  But  in 
my  opinion  even  if  that  is  so,  if  the  action  is  pro- 
secuted in  the  court  in  which  the  petition  is  intituled, 
it  is  prosecuted  there  subject  to  the  provisions  of 
sect  7,  which  imports  into  the  proceedings  in- 
stituted by  the  petition  all  the  rules,  statutory 
and  otherwise,  of  procedure  and  practice  which  are 
applicable  to  that  court  Among  those  rules  is 
the  statutory  provision  of  sect  4  of  the  Arbitration 
Act  1889  giving  the  court  jurisdiction  in  a  proper 
case  to  stay  the  proceedings  in  that  court  with  a 
view  to  submitting  the  question  to  arbitration. 


Anqlo-Newpoundland  Development  Company  v.  The  Kino. 
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The  first  question,  therefore,  namely,  whether  the 
court  had  jurisdiction  to  make  an  order  staying 
these  proceedings,  must  be  decided  in  favour  of  the 


Then  come  considerations  special  to  this  particular 
case.  First,  has  there  in  fact  been  in  this  ease  a 
submission  to  arbitration  T  In  my  opinion  there 
has  not  The  Crown  relied  upon  two  letters  in 
particular  addressed  on  behalf  of  the  Lords  Com- 
missioners of  the  Admiralty  to  the  owners  of  these 
two  ships,  in  identical  terms,  each  acquainting  the 
owner  of  the  ship  that  it  had  been  found  necessary 
to  requisition  the  ship  "  under  Royal  Proclamation 
of  the  3rd  Aug.  1914  for 


on  urgent  Govern- 
ment service  under  the  conditions  of  the  pro  forma 
charter-party  T.  99  inclosed."  After  a  paragraph 
which  need  not  be  read,  the  letter  goes  on  :  "  Rates 
of  hire  have  been  fixed  for  requisitioned  ships  on 
the  basis  of  the  reports  of  the  Admiralty  Transport 
Arbitration  Committees,  Bubject,  in  the  case  of 
certain  classes  of  vessels,  to  subsequent  modifica- 
tions (vide  form  T.  11541  attached).  These  rates 
have  been  generally  accepted  by  shipowners,  and 
payments  on  account  on  this  basis  will  be  made 
to  you  as  soon  as  possible  on  receipt  of  a  claim 
therefor."  Charter-party  T.  99,  which  was  inclosed, 
is  a  charter-party  which,  if  it  had  been  signed, 
would  have  been  signed  only  after  the  rate  of  hire 
had  been  agreed,  because  clause  5  is  in  these  terms  : 
"  The  Admiralty  agree  to  pay  for  the  use  and  hire 
of  the  said  steamer  at  the  rate  of  L  per 

calendar  month  commencing  when  she  is  placed 
at  Admiralty  disposal  as  provided  by  clause  4." 
It  contains  also  clause  31  relating  to  disputes 
arising  under  the  charter-party  and  their  reference 
to  arbitration.  But  inasmuch  as  the  charter- 
party,  if  signed,  would  have  stated  the  amount  of 
hire  no  question  of  that  amount  would  have  come 
under  clause  31,  because  it  would  have  been  fixed 
already.  As  it  is  we  must  turn  back  to  the  procla- 
mation, the  effect  of  which  is  to  impose  on  the  ship- 
owner the  obligation  either  of  agreeing  with  the 
Admiralty  the  amount  he  is  to  receive  for  use  and 
hire  of  his  ship  and  compensation  for  loss  or  damage 
thereto,  or  of  accepting  the  amount  determined 
by  the  award  of  the  Board  of  Arbitration  to  be 
constituted  and  appointed  by  the  Sovereign  for 
the  purpose.  That  Board  of  Arbitration  has  now 
been  appointed,  and  is  called  the  Admiralty  Trans- 
port Arbitration  Board. 

Now  as  far  as  the  evidence  goes,  the  only  thing 
that  happened  after  the  owners  received  that  letter 
was  that  the  ships  were  handed  over  to  thy 
Admiralty.  As  to  the  terms  on  which  they  were 
handed  over  nothing  appears  except  that  they 
were  requisitioned  under  the  terms  of  the  proclama- 
tion. But  if  the  proclamation  is  a  valid  one  the 
owner  could  not  help  himself.  In  theso  circum- 
stances there  is  no  sufficient  evidence  of  an  agree- 
ment that  the  ships  shall  be  used  by  the  Govern- 
ment upon  terms  of  remuneration  to  be  settled  by 
the  Admiralty  Transport  Arbitration  Board. 

But  assuming  that  there  is  a  submission  to  arbitra- 
tion, I  am  clearly  of  opinion  that  the  suppliants 
have  shown  sufficient  reason  whv  this  case  should 
not  be  referred.  The  case  raises  the  serious  question 
whether  it  was  competent  for  the  Crown  by  pro- 
clamation to  impose  upon  the  subject  the  necessity 
of  submitting  his  claim  for  compensation  to  this 
particular  Arbitration  Board;  that  is  to  say,  the 
question  whether  or  not  the  proclamation  of  the 
3rd  Aug.  1914  was  valid  and  effectual   The  con- 


tention for  the  Crown  is  that  the  determination 
of  the  amount  either  by  agreement  or  by  an  award 
of  this  Arbitration  Board  is  a  condition  precedent  to 
any  legal  proceedings  to  recover  compensation. 
The  suppliants  dispute  that  contention  of  the  Crown, 
and  until  this  difference  has  been  decided  against 
the  suppliant  it  is  impossible  to  stay  the  proceedings 
in  which  it  is  raised.  For  these  reasons  I  think  the 
appeal  fails. 

8crutto5,  L.J. — I  agree  that  this  appeal  should 
be  dismissed,  but  as  the  reasons  which  lead  me  to 
that  conclusion  are  not  quite  the  same  as  those 
which  have  guided  my  brothers,  I  think  it  right  to 
state  them  shortly.  One  of  the  points  argued 
below  was  that  this  petition  of  right  did  not  oome 
within  sect.  4  of  the  Arbitration  Act  1889  at  all, 
either  because  a  step— namely,  the  granting  of  the 
fiat— had  been  taken  or  because  sect.  4  did  not 
apply  to  proceedings  against  the  Crown.  On  this 
point  I  desire  to  express  no  opinion  one  way  or  the 
other.  I  think  there  is  considerable  doubt  as  to 
the  meaning  of  sects.  4  and  23  of  the  Arbitration 
Act.  Sect.  4  by  itself  clearly  doca  not  bind  the 
Crown.  Statutes  do  not  bind  the  Crown  unless  the 
Crown  is  mentioned.  The  wording  of  sect.  23, 
which  applies  not  to  submissions  but  to  arbitrations, 
is  not  such  as  to  satisfy  me  that  the  combined 
effect  of  sect.  4  and  sect.  23  is  to  make  the  former 
applicable  to  proceedings  against  the  Crown.  Again 
I  express  no  opinion  as  to  whether  sects.  4  and  7  of 
the  Petition  of  Right  Act  I860  apply  the  provisions 
of  the  Arbitration  Act  to  Crown  proceedings.  On 
these  points  I  do  not  assent  to  neither  do  I  dissent 
from  what  has  been  said  by  the  other  members  of 
the  court. 

I  assume  for  the  purposes  of  this  case  that  after 
a  fiat  has  been  granted  a  petition  of  right  is 
in  the  same  position  as  an  ordinary  action.  In 
order  to  refer  an  ordinary  action  to  arbitration 
under  sect.  4  of  the  Arbitration  Act  a  binding  sub- 
mission or  agreement  to  refer  must  be  found.  In 
this  case  the  advisers  of  the  Crown  have  failed  to 
tell  us  what  happened.  There  was  the  proclama- 
tion of  the  3rd  Aug.  1914,  and  we  have  seen  certain 
letters  from  the  Admiralty  to  the  shipowners ;  but 
what  the  shipowners  did  after  getting  those  letters, 
by  what  ways  and  means  their  ships  were  placed 
at  the  disposal  of  the  Crown  or  taken  by  the  Crown, 
we  have  no  information,  and  cannot  form  an  opinion 
as  to  whether  there  was  or  was  not  an  agreement 
between  the  Crown  and  the  shipowners. 

The  Crown  issued  a  proclamation  of  the  3rd  Aug. 
1914  authorising  the  Lords  Commissioners  of  the 
Admiralty  to  requisition  British  ships  on  condition 
that  the  owners  should  receive  payment  to  be  fixed 
by  agreement,  or,  failing  agreement,  by  the  award  of 
a  Court  of  Arbitration  appointed  by  the  Crown ;  that 
is  to  say,  appointed  by  one  of  the  parties  to  the 
supposed  arbitration  and  not  by  the  other.  The 
petition  of  right  by  par.  10  directly  challenges 
the  efficacy  of  that  proceeding  and  claims  that  the 
shipowners  are  entitled  by  reason  of  the  requisi- 
tion to  a  reasonable  rate  of  remuneration  for  the 
vessels,  without  making  any  admission  as  to  how  it 
should  be  fixed.  That  raises  the  question  whether 
the  Crown  has  power  not  only  to  requisition  vessels 
but  to  appoint  of  its  own  motion  the  tribunal  to 
assess  the  amount  to  be  paid  for  them.  That  matter 
is  not  covered  by  any  submission  and  even  if  it  were 
it  is  far  too  important  a  matter  to  submit  to  a 
tribunal  of  two  shipowners  and  a  legal  member.  It 
is  a  matter  for  discussion  in  public  in  the  King's 

Digitized  by  Google 


MAEITIMR  LAW  CASES. 


Ox.  OF  App.] 


[Or. 


courts.    This  consideration  is  quite  enough  to  lead 


me  to  dism 


thi 


a  appea. 


the  other  pointa  I 


say  nothing  ;  because  on  the  first  I  have  found  no 
opinion,  and  on  the  second  from  want  of  facto  I  can 


Appeal  dismissed. 

Solicitors :  for  the  Crown,  T reasury  Solicitor ; 
for  the  respondent*:,  William  A.  Crump  and  Son. 


July  22  and  23,  1918. 
(Before  Pickpobd,  Bankks,  and  Scbutton,  L.JJ.) 
Thk  Kthqsway.  (c) 

APPEAL  PBOM  THE  ADMIRALTY  DIVISION. 

Collision  —  Damage  —  Repairs  —  Demurrage  — 
Estimated  loss. 

Where  defendants  j>rtssed  on  a  claim  on  a  reference 
before  the  plaintiff*'  damages  were  definitely 
ascertained,  and  the  registrar  in  considering  the 
claim  had  to  proceed  upon  an  estimate  of 
contingencies  instead  of  a  consideration  of  ascer- 
tained facts,  it  was  held  by  the  Court  of  Appeal, 
confirming  the  report  and  the  judgment  of  Hill,  J., 
that  the  plaintiffs  had  proved  with  reasonable 
certainty  that  permanent  repairs  for  collision 
damage  would  be  effected,  and  that  their  estimated 
cost  and  the  estimated  loss  of  time  which  probably 
would  be  occupied  in  effecting  them,  together  with 
the  incidental  expenses  during  this  period,  had  been 
properly  taken  into  consideration. 

The  Glenfinlas  considered  (see  note). 

Petition  in  objection  to  the  report  of  the  Liverpool 
District  Registrar,  who  assessed  the  damage  sua* 
tained  by  the  plaintiffs,  the  Allan  Line,  by  reason 
of  a  collision  between  their  steamship  Grampian 
and  the  defendants'  steamship  Kingaway. 

On  the  Uth  May  1915  a  collision  took  place  in 
the  Mersey  between  the  Grampian  and  the  Kings- 
way.   The  Grampian,  which  was   bound  from 
Liverpool  to  Quebec  and  Montreal  with  passengers, 
mails,  and  cargo,  put  back  to  Liverpool,  where 
temporary  repairs  were  effected.    She  resumed 
her  voyage  on  the  18th  May,  and  continued  trading 
until  May  1917,  when  she  was  requisitioned  by  the 
Government    On  the  25th  Oct  1916,  the  Kingaway 
was  pronounced  by  the  President  (Sir  Samuel 
Evans)  alone  to  blame  for  the  collision,  and  on  the 
12th  June  1917,  at  the  instance  of  the  owners  of  the 
Kingaway,  the  plaintiffs  were  ordered  by  Hill,  J. 
to  file  their  claim  within  three  weeks.    The  claim 
was  filed  on  the  3rd  July,  and  went  to  a  reference 
on  the  2nd  Aug.   1917.      The  claim  included 
the   following   items:    (1)  Temporary  repairs, 
609/.  3*.  lid. ;  (2)  estimate  for  permanent  repairs 
(time  sixteen  days),  21551. ;   (3)  estimated  sur- 
veyor's fees  in  connection  with  permanent  repairs, 
52f.  10s.  i  (4)  demurrage  during  temporary  repairs, 
four  days  at  6001.  per  day,  2400/. ;  (5)  demurrage 
during  permanent  repairs,  sixteen  days,  estimated 
at  tiOO/.  per  day,  96001. ;  (6)  estimated  insurance, 
wages,  and  incidental  expenses  during  permanent 
repairs,  1740/.    The  registrar  allowed  items  (1), 
(2),  and  (3)  in  full,  and  the  following  amounts  in 
respect  of  the  other  items :  (4)  2380l„  (5)  1600/., 
and  (6)  861/.  5*.  3d.    The  defendants  by  their 
petition  claimed  that  all  these  items,  except 
item  ( 1 )  ought  to  be  disallowed. 

Wright,  K.C.  and  D.  Stephens  for  the  appellants. 

(u)  R«»parUd  by  W.  C  Saudi 

Law 


Laing,  K.C.  and  C.  R.  Dunlop  for  the  respondents. 

The  arguments  sufficiently  appear  from  the 
judgment 

The  following  cases,  in  addition  to  those  referred 
to  in  the  judgment  were  cited  : 

The  Haver  sham  Grange,  93  L.  T.  Rep.  733 ; 

(1905)  P.  307  ;  10  Asp.  Mar.  Law  Cas.  156  ; 
The  Rickmers,  1906,  142  Fed.  Rep.  305 ; 
The  M'llvainc,  1904,  126  Fed.  Rep.  349 ; 
The  Loch  Troon,  1907,  150  Fed.  Rep.  429  ; 
Mitchell  v.  Darky  Main  Colliery  Company, 

52  L.  T.  Rep.  675 ;  14  Q.  B.  Div.  125  ; 
Brunsden  v,  Humphrey,  51  L.  T.  Rep.  529 ; 

14  Q.B.  Div.  141 ; 
Fetter  v.  Bealet  1701,  1  Salt  11. 

Cur.  adv.  vult. 
June  10,  1918.— Hill,  J.  read  the  following 
judgment :— The  collision  out  of  which  this  petition 
arises  happened  on  the  14th  May  1915  between 
the  plaintiffs'  steamship  Grampian  and  the  defen- 
dants' steamship  Kingaway.  On  the  25th  Oct 
1918  the  Kingaway  was  pronounced  alone  to  blame, 
and  the  damages  were  referred  in  the  usual  way. 

The  plaintiffs  were  minded  to  wait  until  the  whole 
of  the  damages  were  definitely  ascertained,  which 
was  not  likely  to  be  during  the  war.  They,  there- 
fore, did  not  file  a  claim.  The  defendants  there- 
upon applied  by  summons,  saying  that  they  objected 
to  the  reference  being  hung  up  indefinitely,  and  in 
July  1917  I  ordered  the  plaintiffs  to  file  their  claim. 
I  mention  this  because,  so  far  as  the  registrar  has 
had  to  proceed  upon  an  estimate  of  contingencies, 
instead  of  a  consideration  of  ascertained  facts, 
that  is  due  to  the  action  of  the  defendants.  The 
reference  was  held  at  Liverpool  before  the  district 
registrar  and  merchants,  and  on  the  19th  Nov., 
1917  the  registrar  made  his  report 

Each  Bide  gave  notice  of  objection,  but  after  the 
defendants  had  delivered  their  petition  in  objection 
the  plaintiffs  intimated  that  they  would  not  proceed 
with  their  motion.  The  case,  therefore,  comes 
before  me  upon  the  defendants'  petition  only. 
After  the  collision  the  Grampian  put  back  to  Liver- 
pool, and  certain  repairs  were  done  which  occuj " 
four  days.  The  Grampian  then  resumed  her 
in  the  Allan  Line,  to  which  she  belonged, 
she  has  ever  since  continued  to  trade  either  in  the 
Allan  Line  or  under  the  requisition  of  the  British 
Government 

The  items  to  which  the  defendants  take  objection 
relate  (1)  to  the  allowance  for  demurrage  or  loss  of 
time  incurred  by  reason  of  the  repairs  done  in 
Liverpool  in  May  1915;  (2)  an  allowance  for  what 
is  described  as  "  permanent  repairs " — that  is, 
repairs  not  yet  done,  but  which  will  have  (to  be 
done  if  the  ship  is  to  be  restored  to  the  same  con- 
dition as  before  the  collision ;  and  (3)  an  allowance 
for  prospective  loss  of  time  during  the  execution 
of  such  permanent  repairs. 

As  to  the  second  bead  of  objection,  the  defen- 
dants, while  aaying  that  nothing  at  all  ought  to  be 
allowed,  contend,  in  the  alternative,  that  what 
should  be  allowed  is  not  the  estimated  cost  of  the 
repairs  which  remain  to  be  done,  but  the  difference 
in  value  in  May  1915  of  the  ship  repaired  as  she  was 
and  the  ship  if  repaired  so  as  to  be  restored  to  the 
same  condition  as  before  the  collision. 

As  to  (1),  loss  of  time  during  temporary  repairs, 
the  defendants  contend  that  the  plaintiffs  suffered 
no  loss  by  reason  of  this  detention  of  four  days, 
because  the  Grampian  was  running  in  the  Allan  Line , 
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which  had  sailings  advertised  for  the  28th  May 
1 1th  June,  and  26th  June,  and  the  Grampian,  after 
completing  the  voyage  on  which  ahe  was  engaged 
at  the  time  of  the  collision,  missed  ind<  <  I  a  sailing 
of  11th  June,  for  which  ahe  had  been  advertised, 
but  made  a  sailing  on  the  18th  June,  on  which  day 
the  Allan  Line  would  otherwise  have  had  no  sailing. 
This  argument  ignores  the  fact  that  the  Grampian 
by  reason  of  the  repairs  lost  four  days  out  of  her 
working  life.  She  may,  or  may  not,  have  obtained 
on  the  18th  June,  the  equivalent  of  the  freights  and 
passage  moneys  she  would  have  obtained  on  the 
1 1th  June,  but  only  at  the  expense  of  being  a  week 
late.  That  loss  of  the  week  could  never  have  been 
made  good ;  and  it  occurred  at  a  time  when,  as 
the  evidence  proved,  and  as  is  notorious,  the  demand 
for  ship  room,  both  for  goods  and  passengers  cast- 
ward  bound,  largely  exceeded  the  supply.  The 
defendants  rely  upon  The  City  of  Peking  (83  L.  T. 
Rep  722  ;  6  Asp.  Mar.  Law  Cas.  672 ;  15  App. 
Cas.  438  ).  The  decision  in  that  case,  as  pointed 
out  in  The  Mediana  (82  L.  T.  Rep.  95;  9  Asp.  Mar. 
Law  Cas.  41 ;  (1900)  A  C.  113),  turned  upon  the 
very  special  facts  of  the  case.  It  appears  to  me 
to  have  no  application  to  the  present  case,  which 
is  a  case  of  the  loss  of  the  use  for  four  days  of  a 
valuable  freight- earning  instrument,  and  that  loss 
not  made  good  to  the  plaintiffs  by  the  defendants 
in  any  other  way.  I  think  the  registrar  was  right 
in  principle  in  allowing  this  item,  and,  in  respect 
of  it,  I  confirm  the  report 

As  to  (2),  the  cost  of  permanent  repairs,  counsel 
for  the  defendants  contended  (a)  that  the  plaintiffs 
elected  to  do  the  repairs  done  in  May  1915,  instead 
of  doing  such  repairs  as  would  restore  the  ship 
to  the  same  condition  as  before  the  collision,  and 
(6)  that  so  repaired,  the  ship  was  as  good  a  freight- 
earning  instrument  as  before,  and  (e)  that  there 
was  no  certainty  that  the  so-called  "  permanent 
repairs"  would  ever  have  to  be  done.  I  think 
these  contentions  are  unsound.  It  was  common 
ground  in  the  evidence  on  both  Bides  that  the 
repairs  effected  in  May  1915,  were  not  a  complete 
restoration  or  a  permanent  repair,  and  that  perma- 
nent repairs  would  have  to  bo  done  some  time. 
The  registrar  and  merchants  have  treated  the 
repairs  done  in  May  1915,  as  temporary  repairs. 
In  face  of  the  evidence  I  cannot  see  how  they  could 
have  done  otherwise.  Beside  the  verbal  evidence, 
they  had  before  them  the  survey  reports,  and  the 
May  1915  repair  account  and  the  estimate  for  the 
permanent  repairs,  and  the  registrar  had  the 
assistance  of  experienced  merchants. 

Even  if  I  had  all  the  material  before  mc  and  the 
like  assistance,  I  certainly  should  not  be  prepared 
to  find,  contrary  to  the  evidence  on  both  sides, 
that  the  repairs  done  in  May  1915  were  a  complete 
restoration,  or  that  permanent  repairs  will  not  have 
to  be  done  when  it  becomes  possible  to  do  them. 
Counsel  for  the  defendants  says  that  the  registrar 
has  gone  wrong,  because  he  has  based  his  decision 
on  the  finding  that  there  was  an  agreement  by  all 
parties  that  in  order  to  enable  the  Grampian  to 
continue  her  interrupted  voyage  with  as  little 
delay  as  possible,  temporary  repairs  only  should 
be  effected,  and  that  the  execution  of  permanent 
repairs  should  be  deferred "  ;  and  he  says  that 
there  was  no  such  agreement,  but  only  an  assent 
by  the  defendants'  surveyors  that  what  was  done 
in  May  1915  was  tb«  proper  thing  to  do.  I  do  not 
think  the  registrar's  decision  is  baaed  only  on  an 


of  such  an  agreement,  and  whether  there  was  or 
was  not  an  agreement,  and  whether  the  defendants' 
surveyors  had  or  had  not  authority  to  bind  the 
defendants,  it  is  obvious  that  all  parties  recognised 
what  was  the  reasonable  and  probably  the  only 
possible  thing  to  do  at  the  time — namely,  to  make 
the  ship  seaworthy  and  get  her  to  sea  again  sa  soon 
as  possible,  and  to  postpone  a  complete  restoration 
to  a  later  time. 

It  was  obviously  the  right  thing  for  the  plaintiffs 
to  do  in  order  to  minimise  the  loss,  for  a  complete 
restoration  in  May  1915,  would  have  involved 
a  delay  of  sixteen  instead  of  four  days  at  a  demurrage 
rate  of  over  600J.  a  day.  It  was  obviously  the  right 
thing  to  do  in  the  national  interest.  It  was  probably 
the  only  possible  thing  to  do,  for  ships  and  repairing 

irards  and  materials  were,  even  in  May,  1915,  very 
argely  under  the  control  of  the  Government,  and 
it  was  highly  improbable  that  the  Government 
would  permit  the  laying  up  of  the  Grampian  for 
permanent  repairs  during  the  war,  if  by  temporary 
repairs  she  could,  in  a  much  shorter  time,  be  made, 
for  the  time  being,  fit  to  keep  the  seas.  The  only 
witness  for  the  defendants  said  that  the  authorities 
would  not  allow  it. 

These  considerations  also  show  that  there  was 
no  election  by  the  plaintiffs  to  do  the  repairs  that 
were  done,  and  no  others.  In  all  probability 
thay  had  no  choice,  and,  if  they  had  one,  the  only 
choice  they  made  was  to  choose  the  course  which 
was  best  calculated  to  minimise  the  loss.  In  the 
result  they  got  a  ship  which  was,  for  the  time  being, 
fit  to  keep  the  seas,  and  which,  in  the  urgent  demand 
for  shipping  caused  by  war  conditions,  could,  for 
the  time  being,  earn  as  much  freight  as  if  the  ship 
had  been  completely  restored,  but  they  were  left 
with  a  ship  which  was  a  patched  ship,  and  one  which 
needed  to  be  permanently  repaired  when  it  became 
possible.  Such  a  ship,  if  left  as  a  patched  ship 
when  conditions  are  altered  and  the  supply  of 
shipping  becomes  more  equal  to  the  demand, 
must  obviously  be  at  a  disadvantage  in  the  freight 
market,  especially  as  the  Grampian  is  a  mail  and 
passenger  as  well  as  a  cargo  ship. 

The  defendants  say  that  they  ought  not  to  pay 
twice  over— once  for  temporary  repairs,  which 
make  the  ship  seaworthy,  and  again  for  permanent 
repairs  which  will  restore  the  ship.  But  to  give  the 
owner  whose  ship  has  been  wrongfully  damaged 
only  the  cost  of  temporary  repairs  would  be  to 
give  the  wrongdoer  the  benefit  of  the  effect  of  war 
conditions,  which  either  made  it  impossible  at 
once  to  effect  a  complete  repair  or  made  it  reason- 
able for  the  owner  to  postpone  a  complete  repair. 
War  conditions  make  the  loss  greater,  but  the 
extra  burden  should  fall  upon  the  wrongdoer  and  not 
upon  the  injured  party. 

Nor  do  I  think  the  defendants  right  in  their 
contention  that  if  anything  beyond  the  cost  of 
temporary  repairs  is  to  be  allowed,  it  can  only 
be  the  diminution  in  value  in  May  1915  by  reason 
of  the  ship  being  repaired  as  it  was  instead  of  being 
completely  restored.  This  contention  is  really 
based  upon  an  election  to  do  certain  repairs; 
and,  for  the  rest,  to  keep  the  ship  unrepaired. 
There  was  no  such  election.  But  if  the  true  test 
be  the  diminution  in  value,  the  only  witness  called 
for  the  defendants  on  the  point  arrived  at  his  esti- 
mate of  depreciation  by  taking  the  coBt  of  permanent 
repairs  and  treating  the  value  as  depreciated  to 
the  extent  of  that  coat.  For  the  purposes  of  his 
he  took  the  cost  oi 
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in  May  1915.  But  when  it  La  once  found  that 
permanent  repairs  could  not,  or  could  not  reason- 
ably, be  effected  in  May  1915,  there  is  no  reason 
for  taking  their  cost  in  May  1915  as  the  standard  ; 
their  probable  cost  at  the  time  when  it  will  be 
possible  to  effect  them  must  be  the  standard. 
The  matter  is,  therefore,  in  the  same  position 
whether  the  true  test  is  the  probable  cost  of  perma- 
nent repairs  which  remain  to  be  done,  or  diminution 
in  value  by  reason  that  permanent  repairs  have 
not  been  done. 

For  these  reasons  I  think  the  registrar  and 
merchants  were  right  in  allowing  a  claim  in  respect 
of  the  estimated  cost  of  permanent  repairs.  The 
figure  was  for  them  and  is  not  questioned.  If 
it  were  estimated  to-day,  I  daresay  it  would  be 
higher.  I  confirm  the  report  in  respect  of  the 
items  for  permanent  repairs. 

There  remains  the  more  difficult  question  as  to 
the  allowance  for  loss  of  time  and  incidental  expenses 
during  permanent  repairs.  The  registrar  and 
merchants  have  allowed  sixteen  days  at  100J.  a  day, 
with  some  further  allowance  for  wages  and  marine 
insurance  during  the  period  of  detention,  and  an 
allowance  for  incidental  expenses..  The  defendants 
do  not  quarrel  with  the  low  rate  of  100/.  a  day,  or  the 
rate  of  the  allowances  for  wages  and  insurance  or 
the  question  of  the  incidental  expenses.  But  they 
oontend  that  nothing  can  be  allowed  for  detention 
or  anything  incidental  thereto,  because,  in  fact, 
it  has  not  been  incurred,  and  because  it  is  quite 
uncertain  whether  it  will  be  incurred,  and  equally 
uncertain  whether,  if  incurred,  it  will  entail  any 
money  loss  to  the  plaintiffs.  The  registrar  has 
expressed  the  opinion,  based  on  The  Flying  Fish 
(1865  2  Asp.  Mar.  Cas.  O.  S.  221  ;  12  L  T. 
Rep.  619 ;  Br.  &  Lush.  436)  and  The  Thuringia 
(1872,  26  L.  T.  Rep.  446;  1  Asp.  Mar.  Law 
Cas.  283),  that  the  plaintiffs  are  entitled  to 
recover  demurrage  as  part  of  the  damages, 
"  notwithstanding  the  fact  that  repairs  have  not 
been,  nor  can  at  any  time,  be  effected."  I  do 
not  think  that  those  cases  can  be  treated  as  an 
authority  for  that  broad  proposition.  The  argu- 
ments and  judgments  are  not  directed  to  the  point 
now  in  issue.  Nor  do  I  think  that  that  broad 
proposition  is  sound.  If  it  is  certain  that  repairs 
cannot  at  any  time  be  effected  as,  for  example, 
if  the  ship  is  at  the  time  of  the  reference  already 
lost  unrepaired,  nothing,  in  my  opinion,  can  be 
allowed  for  detention.  Such  was  the  case  of  The 
Olenfinlas  (see  note  infra)  recently  before  Mr. 
Registrar  Roscoe,  to  which  I  was  referred. 

If  there  neither  has  been,  nor  can  be,  detention 
during  repairs,  the  owner  can  suffer  no  loss  by 
reason  of  detention.  On  the  other  hand,  unless 
I  am  bound  by  authority,  I  am  not  prepared  to 
hold  that  the  owner  must  fail  in  a  claim  for  damages 
for  detention  during  repairs,  unless  he  proves  that 
the  detention  has  already  been  incurred.  The 

Sassage  in  the  judgment  in  The  Clarence  (1850, 
W.  Rob.  283),  which  has  been  so  often  cited, 
and  which  was  approved  by  the  Judicial  Committee 
in  The  City  of  Peking  (sup.),  lays  it  down  that 
two  things  are  absolutely  necessary — actual  loss  and 
reasonable  proof  of  the  amount.  Counsel  for  the 
defendants  says  "  actual  loss  "  by  detention  means 
loss  by  a  detention  already  suffered.  I  do  not  so 
understand  it. 

In  ordinary  circumstances,  by  the  time  the  refer- 
ence is  heard,  the  repairs  have  been  executed,  and 
the  detention  can  be  proved  as  something  which 


has  happened.  It  was  so  in  The  Clarence  {sup. ) 
and  in  The  Argentino  (59  L.  T.  Rep.  914 ;  6  Asp. 
Mar.  Law  Cas.  348;  13  Prob.  Div.  191),  and  in 
every  case  which  I  can  recollect  in  my  own  experi- 
enced But  even  in  ordinary  times  the  writ  in  moat 
cases  has  been  issued  before  the  detention  has 
happened.  And  if  the  reference  were  held  while 
the  ship  was  still  under  repair,  it  cannot  be  that 
the  Registrar  is  forced  to  draw  a  line  at  the  date 
of  the  reference,  and  allow  nothing  for  subsequent 
detention,  even  though  it  is  certain  to  happen. 

"  Actual  loss  "  does,  in  my  view,  include  prospec- 
tive loss.  And  the  question  in  each  case  is  not 
whether  the  detention  has  already  happened,  or 
is  prospective,  but  has  the  plaintiff  proved  a  loss 
by  "  detention,"  has  be  proved,  with  that  degree 
of  certainty  which  the  law  requires,  either  that  the 
ship  has  been  detained  and  a  money  loss  been 
thereby  caused,  or  that  the  ship  will  be  detained 
and  a  money  loss  will  be  thereby  caused ;  and  has 
be,  in  either  case,  given  reasonable  proof  upon 
which  the  amount  of  money  loss  can  be  found  by 
the  court  T  If  that  is  not  the  true  view,  then 
plaintiffs  in  a  damage  action  must  either  wait 
until  the  whole  of  the  damages  are  ascertained 
by  actual  experience  or  forgo  so  much  of  their 
damages  as  are  still  in  the  future,  for  the  cause 
of  action  is  one,  and  there  can  be  only  one  recovery 
in  respect  of  it,  and  the  damages  must  be  assessed 
once  and  for  all.  If  they  wait  to  bring  their  action, 
plaintiffs  have  to  bear  in  mind  the  limitation  period 
of  two  years  ;  and,  apart  from  that,  it  is  most 
desirable  that  damage  actions  should  be  tried  as 
soon  as  possible  after  the  happening  of  the  collision. 
If  they  bring  their  action  and  obtain  a  decree  of 
condemnation  and  wait  before  carrying  in  their 
claim  on  a  reference,  they  may  be  met  with  a  demand 
and  an  order  such  as  was  made  in  the  present 
case,  and  again  it  is  most  desirable  that  the  refer- 
ence should  be  heard  as  soon  as  may  be  after  the 
decree  of  condemnation.  Counsel  tor  the  defen- 
dants further  says,  and  it  is  his  main  contention, 
that  there  is  no  sufficient  evidence  upon  which 
it  can  be  found  that  the  permanent  repairs  will 
cause  detention,  or  that,  if  they  do,  the  detention 
will  cause  a  money  loss.    I  do  not  agree. 

It  is  proved  that  the  permanent  repairs  are 
necessary  and  will  have  to  be  done  some  time, 
and  that  they  could  not  be  done  piecemeal.  The 
estimate  that  they  will  take  sixteen  days  was 
accepted  by  the  registrar  and  merchants,  and  is 
justified  by  the  evidence.  The  ship  was  due 
for  her  No.  2  survey  about  the  end  of  1917,  and 
the  work  required  to  pass  that  survey  was  being 
done  in  1917  between  voyages,  and  she  had,  at  the 
date  of  the  reference,  already  been  dry-docked  for 
that  purpose.  She  is,  therefore,  not  bound  to 
be  idle  for  her  No.  2  survey  after  the  war. 

In  my  opinion,  the  plaintiffs  have  proved  with 
sufficient  certainty  that  the  ship  will  be  laid  up 
for  permanent  repairs  for  sixteen  days.  Of  course, 
that  is  subject  to  the  chance  that  she  may  be  lost 
or  that  she  may  suffer  other  damage,  and  that  the 
repair  of  that  damage  and  the  execution  of  the 
permanent  repairs  can  be  effected  at  the  same  time. 
But  these  chances,  while  they  must  be  taken  into 
account  in  fixing  the  amount  of  damages  to  be 
allowed,  do  not,  in  my  opinion,  make  no  damages 
recoverable.  If  they  did  it  would  be  difficult  to 
see  how,  in  any  action  of  negligence  whereby  a 
person  loses  the  use  of  his  property  or  of  himself, 
anything  could  be  awarded  for  prospective  loss, 
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for  the  property  may  be  destroyed  or  he  himself 
may  die  the  next  day.  But  undoubtedly  when 
proved  with  that  degree  of  certainty  which  the  law 
requires,  prospective  loss  is  a  proper  element  in 
damages  for  negligence  causing  injury  to  property 
or  to  the  person.  These  chances  are  matters  to 
be  weighed,  but  nothing  more. 

Then  as  to  amount  The  100/.  a  day  has  been 
taken  by  the  registrar  and  merchants  because 
that  was  the  Blue  Book  rate  paid  by  the  Govern- 
ment to  the  owners  when  the  ship  was  under 
requisition.  In  May  1915  the  profit  rate  of  the 
free  ship  was  600/.  a  day.  It  being  reasonably 
certain  that  the  detention  for  permanent  re|>airs 
will  not  take  place  until  after  the  war,  requisition- 
ing, whether  under  the  Defence  of  the  Realm 
Regulations  or  under  the  Royal  Prerogative  and 
Hlue  Book  rates,  will  have  ceased  to  operate.  Per- 
haps the  chance  of  legislation  to  give  some  power 
to  the  Government  to  requisition  or  to  fix  rates 
after  the  war  ought  to  be  taken  into  account ; 
bnt  it  is  a  pure  speculation  whether  Parliament 
in  its  wisdom  will  think  the  interests  of  the  country 
served  in  times  of  peace  by  taking  ships  out  of  the 
control  of  shipowners  or  will  think  it  either  prudent 
or  just  to  limit  freights  or  to  divide  the  earnings 
of  ships  between  the  Government  and  owners. 
On  the  other  hand,  it  can  hardly  be  doubted  that, 
for  some  considerable  time  after  the  conclusion 
of  peace,  the  demand  for  shipping  will  exceed  the 
supply  and  rates  of  freight  be  high — much  higher 
than  Blue  Book  rates,  which  were  originally  fixed 
in  the  autumn  of  1914.  before  the  war  had  begun 
to  have  any  effect  in  increasing  the  demand  rela- 
tively to  the  supply  of  shipping,  or  in  a  resulting 
rise  in  freights.  Taking  all  these  things  and  all 
the  chances  into  consideration,  I  should  mvself 
have  taken  a  much  higher  rate  per  day  that  100/. 
as  the  probable  loss  of  profit.  As  to  the  other 
items — wages,  insurance  and  incidentals — they 
have  been  estimated  by  the  registrar  and  merchants, 
and  there  is  no  reason  to  think  them  over-estimated. 

In  the  result  the  registrar  and  merchant*  have 
allowed  1600/.,  plus  the  other  Bmaller  items,  as 
the  prospective  damages  by  delay  during  permanent 
repairs.  Applying  what  I  conceive  to  be  true 
principle,  I  think  the  amount  awarded  is  a 
very  moderate  estimate  of  prospective  loss  estab- 
lished with  reasonable  certainty  and  discounted 
by  a  due  consideration  of  all  the  chances. 

I  hesitated  at  one  time  as  to  whether  I  ought 
not  to  send  the  case  back  to  the  registrar  and 
merchants  on  this  matter  of  prospective  detention. 
But  the  facts  are  before  me,  and  as  1  think  the 
amount  allowed  does  not  err  on  the  side  of  excess, 
I  think  there  is  no  advantage  to  be  gained  by  not 
myself  disposing  of  the  whole  case. 

The  report  will  be  confirmed  and  the  petition 
dismissed  with  costs. 

The  defendants  appealeJ. 

Wright,  K.C.  and  Lewis  Nood  for  the  appellants. 

Laing,  K.C.  and  C.  R.  Dunlop  for  the  respondents. 

July  23, 1918.— Pick  ford,  L.J.— I  think  that  this 
case  involves  no  question  of  principle.  In  the  first 
place,  I  wish  to  emphasise  that  the  measure  of 
damages  applicable  to  a  ship  is  in  no  way  different 
from  that  which  is  applicable  to  any  other  chattel. 
The  nature  of  the  thing  damaged  does  not  in  any 
way  affect  the  assessment  of  the  damages.  That 
was  stated  in  The  Argentino  (1889,  59  L.  T.  Rep. 
914 ;  6  Asp.  Mar.  Law  Cas.  348 ;  13  Prob.  Div. 
Vou  XIV.,  N.  S. 


201  ;  61  L.  T.  Rep.  706  ;  6  Asp.  Mar.  Law  Cas. 
433 ;  14  App.  Cas.  519),  by  Bowen,  L.J.,  in  the 
following  passage :  "  A  ship  is  a  thing  by  the  uso 
of  which  money  may  be  ordinarily  earned,  and 
the  only  question  in  case  of  a  collision  seems  to  me 
to  be,  what  is  the  use  which  the  shipowner  would, 
but  for  the  accident,  have  had  of  his  ship,  and 
what  (excluding  the  element  of  uncertain  and 
speculative  and  special  profits)  the  shipowner,  but 
for  the  accident,  would  have  earned  by  the  use  of 
her.  It  is  on  this  principle  alone  that  it  is  habitual 
to  allow  in  ordinary  cases  damages  for  the  time 
during  which  the  vessel  is  laid  up  under  repair  in 
addition  to  the  cost  of  the  repairs  themselves. 
But  this  is  merely  an  application  of  the  general 

Cciple,  and  is  not  the  measure  in  all  cases  of  the 
It  might  conceivably,  upon  the  one  hand, 
be  the  fact  that  the  damaged  ship  would  not  and 
could  not  have  earned  anything  at  all  while  laid  up 
for  repairs,  though  such  a  case  must  necessarily  be 
exceptional.  In  such  circumstances  nothing  ought 
to  be  allowed  for  demurrage.  Upon  the  other  hand, 
the  direct  consequence  of  the  accident  might  be 
that  the  injured  vessel  was  necessarily  thrown  out 
of  her  employment,  not  merely  during  the  period 
of  repair,  but  for  a  longer  period  still.  In  such  a 
case  the  loss  could  not  properly  be  measured  by 
the  time  taken  in  repairs  alone. 
That  passage,  so  far  as  I  know,  has  never  been 

auestioned,  and  has  been  cited  with  approval  in 
lis  court  in  The  Philadelphia  (9  Asp.  Mar. 
Law  Cas.  38,  72;  116  L.  T.  Rep.  794;  (1917) 
P.  101).  It  is  there  stated  quite  distinctly 
that  the  principle  is  the  same.  Sometimes  it  is 
called  restitutio  in  integrum  ;  sometimes  it  is  called 
"  compensation "  for  the  loss  sustained.  It  does 
not  matter  what  it  is  called ;  the  wrongdoer  is 
bound  to  pay  the  party  to  whom  he  has  done  the 
wrong  compensation  for  the  damage  done. 

A  difficulty,  of  course,  often  arises  in  assessing 
that  compensation  where  it  is  necessary  to  assess 
the  loss  that  will  arise  in  the  future.  The  difficul- 
ties are  very  muoh  lightened  where  all  the  facts 
are  known,  and  all  the  damage  has  been  repaired, 
and  it  only  remains  to  be  seen  how  great  tho  loss 
has  been.  In  fact,  where  the  repairs  have  been 
done  and  the  detention  has  taken  place,  all  the 
elements  are  present  on  which  to  ascertain  what 
the  actual  damage  is.  The  difficulty  has  arisen  in 
this  case,  because  the  reference  has  been  held  to 
assess  compensation  to  tho  damaged  ship  before 
the  repairs  have  been  done,  and  before  the  amount 
of  the  loss  by  detention  could  be  ascertained,  and 
counsel  have  not  been  able  to  cite  any  case  in  which 
that  has  occurred.  In  this  case  we  have  to  look 
into  the  future  and  estimate,  on  an  examination 
of  the  probable  circumstances  that  will  exist  in 
the  future,  what  will  be  the  loss.  It  seems  to  be  a 
novelty  in  the  assessment  of  damages  in  the 
Admiralty  Court ;  it  is  an  everyday  matter  in  the 
common  law  courts,  and  the  difficulties  of  coming 
to  a  proper  estimate  are  not  difficulties  of  law  or 
principle,  but  of  fact. 

The  circumstances  of  the  present  case  are  these : 
The  Grampian,  an  Allan  liner,  was  damaged  by  the 
Kingsway.  The  Grampian  was  in  Government 
service  at  tho  time,  and  the  Government  would 
not  allow  her  to  be  off  duty  in  order  that  permanent 
repairs  might  be  done ;  and,  besides,  the  state  of 
the  shipyards  and  repair  shops  is  such  at  present 
that  it  is  very  difficult  to  get  any  permanent  repairs 
Therefore,  as  thus  vessel  was  not  so  damaged 
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&s  to  be  unable  to  navigate,  temporary  repair* 
were  done,  she  was  made  seaworthy;  and  is  Btill 
working  under  Government  requisition.  The 
learned  judge  and  the  registrar  both  have  found 
that  it  was  reasonable  and  proper  in  the  circum- 
stances to  do  that,  and  there  is  nothing  original  in 
doing  temporary  repairs  first  and  permanent  repairs 
afterwards.  That  course  is  followed  constantly 
where  the  damage  occurs  in  a  place  where  there 
are  no  proper  facilities  for  permanent  repairs. 
The  plaintiffs,  according  to  the  learned  judge, 
wished  the  inquiry  as  to  damages  to  stand  over 
until  the  whole  of  their  damages  were  definitely 
ascertained,  which  was  not  likely  to  be  during  the 
war.  They,  therefore,  did  not  file  a  claim.  The 
defendants  thereupon  applied  by  summons,  saying 
that  they  objected  to  the  reference  being  hung 
up  indefinitely,  and  in  July  1917  the  learned  judge 
ordered  the  plaintiffs  to  file  their  claim. 

In  those  circumstances  the  reference  took  place, 
and  inquiry  arose  as  to  what,  if  anything,  is  to 
be  allowed  for  permanent  repairs,  and  what, 
if  anything,  is  to  be  allowed  for  detention  of  the 
ship. 

Counsel  for  the  appellants  hesitated  to  adopt 
this  proposition,  that  the  result  was  to  cut  off 
the  whole  of  the  permanent  repairs  and  the 
whole  of  the  detention,  even  though  it  was 
almost  certain  to  be  incurred.  They  said  that  the 
respondents  must  prove  their  actual  damage.  It 
is  quite  true  that  they  actually  said  that  only  as 
to  the  detention.  It  seems  to  me,  however,  that 
it  must  apply  to  both  cost  of  permanent  repairs 
and  damages  for  detention.  You  can  only  recover 
for  actual  damage,  and  if  actual  damage  means 
damage  which  you  do  ascertain,  hi  fact,  upon 
circumstances  which  have  happened,  and  from 
which  you  can  ascertain  such  damage,  then  you 
must  cut  off  both  of  these  heads  of  claim.  It 
seems  to  me  that  that  proposition  cannot  be 
maintained  for  a  moment 

Counsel  for  the  appellants  said  that,  as  to 
detention,  it  must  be  shown  that  a  loss 
has  been,  in  fact,  incurred ;  that  is  to  say, 
that  the  ship  has  been  in  fact  detained  for 
a  time  during  which  she  would  have  obtained 
profitable  employment.  That,  again,  means  that 
the  wrongdoer,  who  very  properly  has  asked  that 
the  damages  should  be  assessed  at  once,  before 
the  time  for  doing  the  permanent  repairs  has 
arrived,  is  to  escape  liability  altogether,  although 
in  the  opinion  of  the  court  there  will  be  detention 
during  a  time  in  which  the  ship  might  be  earning, 
because  the  time  has  not  yet  arrived.  That 
position  seems  to  me  to  be  wholly  untenable. 

I  think  the  judge  was  quite  right  in  the  view  he 
took.  He  took  this  view,  and  I  should  agree  if 
it  were  necessary  to  decide  it,  that  if  at  the  time 
of  a  reference  the  ship  had  been  in  fact  lost,  as 
was  the  case  in  the  Qlenfinlas  (see  note  infra), 
and  therefore  the  repairs  never  could  be  done, 
and,  therefore,  at  the  time  of  her  loss,  the  time  of 
her  detention  never  could  be  a  loss  of  profitable 
employment  to  the  shipowner  at  all— then  these 
damages  could  not  be  recovered.  When  I  speak 
of  the  ship  as  lost,  I  mean  lost  by  some  circum- 
stances other  than  the  collision.  Suppose  that 
after  the  oollision  she  had  been  sunk  by  perils 
of  the  sea,  then  it  would  be  clear  that  the  ship- 
owner had  not  suffered  the  loss  of  those  permanent 
repairs  because  he  never  would  or  could  do  them ; 
he  never  would 


would  not  be  entitled  to  be  repaid  the  money. 
The  same  would  be  true  with  regard  to  detention. 
She  never  could  be,  by  reason  of  this  accident 
detained  from  profitable  employment,  because 
Bhe  had  gone,  and  never  could  get  any  profitable 
employment.    But  that  is  not  this  case. 

In  this  case  the  ship  is  still  there ;  she  is  still 
on  the  sea,  and  the  judge  was  of  opinion  that  the 
repairs  would  be  done,  subject,  of  course,  to  the 
possible  loss  of  the  ship — that  is  a  circumstance  he 
would  have  to  consider.  He  was  also  of  opinion, 
and  I  think  there  was  evidence  on  which  he  was 
entitled  to  be  satisfied,  that  the  ship  would  in  all 
probability  be  detained  during  the  repairs  for 
sixteen  days,  and  that  she  during  that  time  would 
have  been  able,  if  not  detained,  to  have  obtained 
profitable  employment  These  are  all  matters 
of  fact  he  has  to  ascertain.  Looking  into  the 
future,  he  has  to  consider  what  is  the  proper  com- 
pensation for  these  repairs  and  this  detention, 
which,  in  his  opinion,  would  have  to  be  done  and 
would  take  place.  He  has  to  consider  all  the 
circumstances,  all  the  chances,  all  the  probabilities, 
and  he  has  then  to  assess  the  amount  ;  and  if  he 
has  done  that  not  acting  on  any  wrong  principle, 
it  is  not  it  seems  to  me,  for  this  court  to  interfere 
with  the  assessment  which  has  been  arrived  at  by 
the  registrar.  The  registrar,  1  agree  with  the  judge, 
has  proceeded  probably  on  a  wrong  principle  with 
regard  to  detention.  The  judge  has  arrived  at  the 
same  result  by  applying,  in  my  opinion,  the  right 
principle,  and  if  he  has  done  that,  then  any  small 
miscalculations  are  not  thingB  this  court  should 
correct. 

The  case  of  The  Marpessa  (10  Asp.  Mar.  Law  Caa. 
232;  (OTLT.Rep,  1;  (1907)A  C  241)shows  that 
it  is  not  for  this  court  nor  for  the  House  of  Lords 
nicely  to  weigh  the  conclusions  of  fact  at  which  the 
registrar  ana  the  judge  have  arrived,  but  to 
ascertain  whether  they  have  applied  the  right  prin- 
ciple. In  my  opinion,  in  this  case  they  proceeded 
on  a  right  principle.  The  reasoning  of  Hill,  J. 
seems  to  me  to  be  Bound.  I  think  the  decision 
appealed  from  right,  and  the  appeal  should  be 
dismissed  with  costs. 

Bankzs  and  Sckutton,  LJJ.  gave  judgments 
arriving  at  the  same  result  dlWiwed. 

Solicitors:   for  the  appellants,  Batesons,  Warr, 
and  Wim'hvrst,  Liverpool ;   for  tho 
HiU,  Dickinson,  and  Co.,  Liverpool. 

Not  a. — The  QUnfinUu  (1917,  foL  366,  unreported). 
On  the  4th  March  1917  a  collision  occurred  at  St. 
Nazairo  between  tho  plaintiffs'  steamship  Western 
Coast  and  the  defendants'  steamship  GUnfinlas, 
whereby  the  former  was  damaged.  Temporary  repairs 
were  done  to  the  Western  Coast  at  8t  Naxaire,  and  an 
estimate  was  made  for  permanent  repairs,  but  these 
were  never  done.  The  Western  Coast  was  then 
requisitioned  by  Government,  and  during  her  service, 
on  the  14th  Nov.  1917,  she  was  sunk  by  a  mine.  In 
an  action  of  damage  the  defendants  admitted  liability 
subject  to  a  reference  to  assess  damages.  At  the 
reference  the  pi"»*'ff«  claimed  damages  in  respect 
of  permanent  repairs  and  detention.  The  defendants 
admitted  that  the  plaintiffs  were  entitled  to  damages 
for  permanent  repairs,  excluding  drydocking  and  the 
services  oi  a  surveyor;  but  they  denied  that  the 
plaintiffs  were  entitled  in  respect  of  the  last  two 
item?  as  part  of  the  permanent  repairs,  or  in  respect 
of  detention.  A  witness  called  by  the  plaintiffs 
stated  that  the  vessel  would  not  have  been  repaired 
The  registrar  (Mr.  E.  8.  Roaooe). 
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assisted  by  the  merchants,  allowed  the  plaintiff*  ths 

cost  of  drydocking  and  the  services  of  a  surveyor  as 
part  of  the  cost  of  the  repairs,  but  refused  to  allow 
them  damages  for  detention.  The  learned  registrar 
said  that  it  was  clear  law  that  the  owner  of  a  vessel 
which  had  been  in  collision  was  entitled  to  the  cost 


of  repairs  even  if  they  had  not  been  executed.—  The 
Kndmvour  (6  Asp.  Mar.  Law  Cos.  511),  which  case 
had  been  frequently  followed  in  the  registry.  Suoh 
estimated  cost  was  the  measure  of  an  actual  injury 
resulting  in  actual  damage  to  the  plaintiffs'  property 
and  was  part  of  the  cost  of  repairs.  It  should  therefore 
be  allowed.  The  damages  for  detention,  however, 
were  in  bis  view  inadmissable.  Being  merely  conse- 
quential damages,  they  were  on  a  different  footina 
from  the  estimated  cost  of  repairs  for  an  actual 
injury  to  the  plaintiffs'  chattel.  The  principle 
applicable  was  restitutio  in  integrum,  which  did  not 
include  damages  for  a  loss  of  time  which  had  not 
occurred.  The  claim  for  loss  of  the  use  of  the 
could  not,  therefore,  be  allowed. 


HIGH  COURT  OF  JUSTICE. 

PROBATE,  DIVORCE,  AND  ADMIRALTY 
DIVISION. 
ADMIRALTY  BUSINESS. 

Monday,  Oct.  20,  1910. 
(Before  Hill,  J.) 
Thk  Vkraston.  (a) 
Collision — Damages — Demurrage — Remoteness. 
Where  a  ship  due  to  sail  in  a  certain  convoy,  was 
owing  to  necessary  repairs  due  to  collision  damage, 
delayed  ro  that  she  could  not  sail  in  that  convoy, 
although  her  repairs  took  only  four  days  to  compete 
it  was  held  that  she  was  entitled  to  sixteen  days 
demurrage  up  to  the  time  when  the  could  join  her 
neU  convoy. 

The  question  to  he  considered  in  these  cases  is  "  Does 
the  loss  flow  directly  from  the  course  of  thing*  as 
they  were  at  the  time  of  the  wrongdoing  f  " 

Lord  Justice  Bowen's  judgment  in  The  Argentino  (6 
Asp,  Mar.  Law  ('as.  348)  considered. 

Motion  in  objection  to  the  registrar's  report, 
assessing  damages  in  an  action  of  damage  by 
collision. 

On  the  13th  Jan.  1018  the  steamship  V erosion, 
owned  by  the  defendants,  collided  with  the  steam- 
ship  Antenor,  then  under  requisition  to  the  plaintiffs, 
the  Lords  Commissioners  of  the  Admiralty. 

Defendants  admitted  liability  subject  to  reference 
to  the  registrar  to  assess  damages,  and  now  appealed 
from  his  report  in  respect  of  an  item  of  72011., 
allowed  for  sixteen  days'  demurrage,  twelve  days 
of  which  were  days  the  Veraston  had  lost  in  waiting 
after  repairs  completed  for  the  convoy  next  after 
the  convoy  she  would  have  sailed  with  had  collision 
not  occurred. 

Bollock  for  the  defendants. 

C.  R.  Dunlop,  KG  for  the  plaintiffs 

Hill,  J. — This  is  a  motion  in  objection  to  the 
registrar's  report  in  respect  of  one  item  in  a  claim  by 
the  Admiralty  arising  out  of  a  collision  between  the 
steamship  Antenor  and  the  steamship  Veraston. 
The  item  in  dispute  is  that  of  demurrage  and  in 
respect  of  that  the  registrar  has  allowed  sixteen 


(a)  Reported  by  Sincliib  JOhwhton,  E»q.,  Btrrtinr-il-Uw 


days.    The  contention  is  that  he  ought  to  have 
allowed  only  four  days. 

The  collision  happened  on  the  13th  Jan  1018, 
and  it  is  agreed  that  the  actual  repairs  took  four 
days  to  complete.  If  there  had  been  nothing  else 
therefore  the  ship  would  have  been  free  to  sail  on 
the  17th  Jan.  Since  Oct.  1017  it  was  usual  for 
ships  to  nail  in  convoy.  The  Antenor  being  a  fast- 
going  east  bound  ship  would  in  the  ordinary  course 
of  things  have  sailed  in  the  fast-going  east-bound 
convoy  which  went  vt'd  the  Mediterranean.  It  is 
not  disputed  that  it  was  reasonable  for  her,  if  she 
missed  the  one  fast-going  convoy,  to  wait  for  the 
next.  Though  there  were  other  convoys  sailing 
they  went  by  other  routes  and  would  probably  have 
involved  a  greater  loss  of  time.  At  any  rate  it  is 
not  disputed  that,  if  she  missed  one  fast-going  east- 
bound  convoy,  it  was  reasonable  for  her  to  wait  for 
the  next. 

The  convoys  in  Jan.  1018  were  to  sail  on  the 
16th  Jan.  and  the  31st  Jan.  The  Antenor  would,  in 
the  ordinary  course,  have  joined  the  convoy  of  the 
15th  Jan.  By  reason  of  the  oollision,  she  was  pre- 
vented from  joining  that  convoy,  which  left  on  the 
17th  Jan.,  and  the  consequence  was  that  she  had 
to  wait  for  the  next  convoy,  which  left  on  the 
31st  Jan. 

Now  the  registrar  has  treated  that  loss  of  time 
as  flowing  from  the  collision  and  as  not  being  a  too 
remote  consequence  of  the  collision.  Tho  defen- 
dants argue  and  they  say  that  the  delay  of  waiting 
for  a  convoy  was  not  such  a  consequence  of  the 
collision  as  can  be  allowed  to  be  taken  into  account 
in  considering  the  damages  claimed  from  them  for 
the  collision. 

Upon  the  facts  as  found  and  which  indeed  are 
not  in  dispute,  in  my  opinion,  so  far  as  it  is  a  ques- 
tion of  law,  the  registrar  was  right 

first  of  all,  it  is  quite  clear,  that  the  test  in  all 
cases  is  not  that  which  Mr.  Balloch  submitted — 
namely,  when  was  the  ship  put  at  the  disposal  of 
her  owners  again.  As  a  general  proposition  that  is 
stated  too  widely,  and  it  is  inconsistent  with  the 
judgment  of  Bowen,  L.J.  in  The  Argentino  (6  Asp. 
Mar.  LawCas.  348  ;  59  L  T.  Rep.  914,  017;  13 
Prob.  Div.  101,  202),  where  he  says :  "  Upon  the 
other  hand,  the  direct  consequence  of  the 
accident  might  be  that  the  injured  vessel  was 
necessarily  thrown  out  of  her  emplo)Tnent,  not 
merely  during  the  period  of  repair,  but  for  a 
longer  period  still.  In  suoh  a  case  the  loss  would 
not  properly  be  measured  by  the  time  taken  in 
repairs  alone." 

That  leaves  in  each  case  the  question  to  be  con- 
sidered—Did the  loss  which  is  claimed  as  flowing 
from  the  collision,  flow  directly  from  it  in  the  usual 
course  of  things  ?  Now,  by  the  *'  usual  course  of 
things"  I  take  as  meant  the  course  of  things  as  they 
usually  were  at  the  time  of  the  wrongdoing,  and 
at  that  time  of  the  wrongdoing  it  was  usual,  and 
indeed  necessary,  for  ships  to  sail  in  convoy,  and 
it  was  usual  for  a  ship  like  the  Antenor  to  sail 
with  the  fast-going  east-bound  convoy,  either 
on  the  15th  Jan.  or  the  31st  Jan.  Did  the  delay 
flow  directly  from  the  collision  T  It  seems  to  me 
that  it  flowed  immediately  from  the  collision.  It 
was  the  repairs,  necessitated  by  the  collision,  which 
caused  her  to  miss  sailing  on  the  15th  Jan.,  it  was 
missing  that  sailing  of  the  15th  Jan.  that  caused 
her  to  sail  on  the  31st  Jan.  Did  it  flow  from  the 
state  of  things  as  they  then  existed  ?  It  clearly  did 
in  my  opinion. 
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It  is  said  that  my  judgment  in  The  Kafue 
and  The  Charles  le  Borgne  (a)  show  that  the 
registrar  wan  wrong  and  that  I  am  wrong 
in  what  I  am  now  saying.  In  my  view  those 
cases  have  no  bearing  upon  the  present  case 
at  all.  In  each  of  those  cases  there  was  quite  a 
separate  and  independent  act  of  a  Government 
intervening,  quite  unconnected  with  the  collision 
which  caused  delay  of  the  ship— additional  delay 
which  would  have  taken  place  if  the  collision 
repairs  had  not  to  be  done. 

It  was  suggested  bv  Mr.  Balloch  that  this  further 
period  ought  not  to  he  allowed  because  it  did  not 
follow  that  if  the  A  ntenor  had  sailed  in  the  convoy  of 
the  15th  Jan.  she  would  have  arrived  aixteeen  days 
earlier  than  she  did  sailing  on  the  31st  Jan.  that 
all  sorts  of  thingB  might  have  happened  on  that 
voyage  to  delay  her.  But  in  the  first  place,  at  the 
reference  as  far  as  I  can  understand,  and,  I  think, 
to-day  the  controversy  has  not  been  as  to  whether 
vou  should  make  some  allowance  off  sixteen  davs 
having  regard  to  the  chances,  but  whether  four  days 
was  the  proper  time  to  be  considered.  And  in  any 
case  I  have  no  reason  to  suppose  that  the  registrar 
has  not  taken  into  account  the  question  of  these 
elements  of  chance,  discounting  the  full  allowance 
which  I  think  should  otherwise  be  made. 

I  therefore  think  that  the  view  of  the  registrar 
was  right,  and.  the  motion  will  be  dismissed  with 
costs  and  the  report  of  the  registrar  affirmed. 

Solicitors  :  BoUerett  and  Roche,  agents  for  Weight- 
man,  Pedder,  and  Co.,  Liverpool ;  Treasury  Solicitor. 


#0U«  of  lotto. 

Nov.  14,  17,  and  Dec  12,  1919. 
(Before  Ixwds  Haldane,  Dunedin,  Atkinson, 
Wrenbury,  and  Buckm aster.) 

C.  A.  Van  Liewen  v.  Holus  Brothers  and  Co. 
Limited  and  others  ;  The  Liz7ie.  (b) 

ON  APPEAL  FROM  THE  COURT  OF  APPEAL  IN  ENGLAND. 

Charter-party  —  Bills  of  lading  —  Construction — 
Incorporation  of  terms  of  charter — Custom  of  the 
port  of  Hull— Demurrage— Duties  of  charterers 
and  receivers. 

The  plaintiff's  steamer  was  chartered  to  take  a  cargo 
of  wood  from  a  Swedish  port  to  Hull.  By  clause  3 
of  the  charter-party  the  cargo  was  "  to  be  loaded 
and  discharged  with  customary  steamship  dispatch 
as  fast  as  steamer  can  receive  and  deliver  during 
the  ordinary  working  hours  of  the  respective  ports, 
but  according  to  the  custom  of  the  respective  ports. 
.  .  .  Should  the  steamer  be  detained  beyond 
the  time  stipulated  as  above  for  loading  or  dis- 
charging, demurrage  shall  be  paid  at  251.  per  day" 
The  several  bills  of  lading,  which  incorporated  all 
the  terms  of  the  charter,  were  assigned  to  the 
respective  defendants,  three  separate  firms  of  timber 
merchants,  shortly  before  the  arrival  of  the  ship  at 
Hull. 

The  discharge  at  Hull  was  not  completed  until  eighteen 
days  after  the  ship's  arrival,  although  it  could  have 
been  completed  in  seven  days  if  there  had  been  a 
vacant  discharging  berth  on  the  vessers  arrival 

(•>  NOTI.— Short  report*  of  these  two  caavs  will  be  found  in 
note*  to  the  I'muum  reported  in  (1W0)  P.  at  page  IS. 

(6)  Reported  by  W.  E.  Reiu,  Eeq.,  Barri»ter-at-L»w. 


[H.  of  L 


and  clear  quay  space  and  a  sufficient  supply  of 
bogies,  and  if  the  discharge  had  proceeded  con- 
tinuously at  the  vessel's  maximum  rate. 

The  plaintiff  sued  in  the  County  Court  for  eleven  days' 
demurrage,  and  claimed  that  by  the  custom  of  the 
port  receivers  of  wood  cargoes  were  under  an  absolute 
obligation  to  provide  for  the  steamship  on  or  before 
her  arrival  in  dock  a  vacant  and  suitable  berth 
and  a  clear  quay  space  and  (or)  a  sufficient  and 
continuous  supply  of  bogies  and  (or)  suitable 
lighters  alongside.  The  dock  and  bogies  belonged 
to  and  were  under  the  control  of  the  North-Eastern 
Railway  Company. 

Held,  that,  under  a  charter-party  in  this  form 
as  distinguished  from  a  charter-party  to  discharge 
in  a  find  number  of  days,  the  liability  of  the 
charterer  imposed  by  such  expressions  in  the 
charter-party  as  "  with  all  dispatch  "  or  "  as  fast 
as  the  vessel  can  deliver  according  to  the  custom 
of  the  port,"  was  to  take  delivery  with  the  utmost 
dispatch  practicable,  excluding  affection  by  circum- 
stances not  under  his  control ;  and  that  the  custom 
of  the  port  of  Hull  did  not  alter  the  character  of 
this  liability  or  impose  on  the  defendants  as  tit* 
respective  receivers  of  separate  parcels  an  absolute 
unconditional  obligation  to  find  quay  spaces  or 
bogies. 

Decision  of  the  Court  of  Appeal  affirmed. 

Appeal  from  an  order  of  the  Court  of  Appeal 
reversing  an  order  of  the  Divisional  Court  which 
set  aside  a  judgment  of  the  County  Court  judge  of 
Yorkshire. 

The  proceedings  in  the  Divisional  Court,  sub  nom. 
The  Lizzie,  are  reported  23  Com.  Cas.  332,  and  in 
the  Court  of  Appeal  (1919,  P.  22). 

By  a  voyage  charter  made  at  Stockholm  on  the 
14  th  Aug.  1915  between  the  agents  for  the  owners 
and  Bergvik  and  Ala  Nya  Aktiebolig  of  Sdderhamn 
it  was  agreed  that  the  steamship  Lizzie  should 
be  chartered  by  the  charterers  to  proceed  to  a 
loading  place  in  the  Soderhamn  district  to  load 
a  full  and  complete  cargo  of  timber  and  therewith 
proceed  to  Hull,  Victoria  or  Alexandra  Dock. 

By  clause  3  of  the  charter-party  the  cargo  was 
"to  be  loaded  and  discharged  with  customary 
steamship  dispatch  as  fast  as  steamer  can  receive 
and  deliver  during  the  ordinary  working  hours 
of  the  respective  ports,  but  according  to  the  custom 
of  the  respective  docks.  .  .  .  Should  the 
steamer  be  detained  beyond  the  time  stipulated 
as  above  for  loading  or  discharging,  demurrage 
shall  be  paid  at  the  rate  of  25/.  per  day  and  pro 
rata  thereof." 

The  cargo  was  to  be  taken  from  alongside  steamer 
at  charterers'  risk  and  expenses  as  customary. 

The  Lizzie  was  loaded  at  Nyhamn  with  a  full 
cargo  under  several  bills  of  lading  which  were 
assigned  to  the  respondents,  three  separate  firms 
of  timber  merchants  respectively,  shortly  before 
the  arrival  of  the  ship  at  HulL  The  ship  arrived 
in  the  Humber  on  the  i9th  Sept.  1915,  but,  owing 
to  the  congestion  of  traffic  at  the  port,  she  waa 
unable  to  obtain  a  clear  quay  space  or  a  sufficient 
supply  of  bogies,  and  was  unable  to  begin  to  dis- 
charge until  the  7th  Oct.  and  did  not  complete 
until  the  18th  Oct. 

The  shipowner  claimed  eleven  days'  demurrage, 
alleging  that  if  there  had  been  continuous  dispatch 
the  cargo  would  have  been  discharged  by  the  7  th 
Oct.,  and  he  relied  upon  the  custom  of  the  port 
of  Hull  which  was  embodied  in  a  printed  statement 
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drawn  up  in  1899  by  a  committee  of  shipowners 
and  timber  merchants. 

By  this  custom  it  was  the  duty  of  the  receiver 
of  a  wood  cargo  at  Hull  to  provide  for  the  steamship 
on  or  before  her  arrival  in  dock  a  vacant  available 
and  suitable  berth  to  which  she  could  forthwith 
proceed,  and  to  supply  a  clear  quay  space  the  full 
length  of  the  vessel  and  (or)  a  sufficient  and 
continuous  supply  of  bogies  and  (or)  suitable 
lighters  alongside.  The  dock  and  bogies  belonged 
to  and  were  under  the  control  of  the  North- Eastern 
Railway  Company. 

The  County  Court  judge  held  that,  admitting 
the  existence  of  the  custom  and  practice  as  set 
forth  in  the  printed  statement  of  the  custom  of 
its  incorporation  into  the  charter-party,  it  had  not 
the  effect  to  convert  a  customary  dispatch  charter 
into  a  lay  day  charter,  and  that  its  existence 
imposed  no  greater  obligation  upon  the  receivers 
than  the  general  law  imposes  upon  them  under 
a  customary  dispatch  charter,  i.e.,  to  use  (as  be  held 
they  had  used)  their  best  endeavour  to  find  quays, 
spaces,  and  bogies.  He  therefore  gave  judgment 
for  the  respondents. 

The  Divisional  Court  (Horridge  and  Hill,  J  J.) 
reversed  that  decision  upon  the  ground  that  the 
effect  of  the  custom  was  to  impose  upon  the  respon- 
dents an  absolute  duty  to  provide  quay  space  and 
bogies. 

The  Court  of  Appeal  reversed  that  judgment, 
by  Swinfen  Eady,  M.R.  and  Warrington,  L. J.,  on 
the  ground  that  the  evidence  failed  to  establish 
any  uniform  custom  as  alleged ;  by  Duke,  L.J., 
on  the  ground  that  the  custom  did  not  apply  to  a 
case  where  the  bills  of  exchange  were  held  by 
several  receivers. 

Compston,  K.C.  and  Harney  for  the  appellant 
MacKinnon,  K.C.  and  W.  H.  Owen  for  the 


The  following  cases  were  referred  to : 

HuUhcn  v.  Stewart,  9  Asp.  Mar.  Law  Cas.  285, 
403 ;  88  L.  T.  Rep.  702  ;  ( 1903)  A.  C.  389  ; 

Hick  v.  Raymond  and  Reid,  7  Asp.  Mar.  Law 
Cas.  23,  97,  233;  68  L.  T.  Rep.  175; 
(1893)  A.  C.  22; 

Wright  v.  New  Zealand  Shipping  Company, 

4  Asp.  Mar.  Law  Cas.  118;  40  L.  T.  Rep. 
413  ;  4  Ex.  Div.  165  ; 

Postlethwaite  v.  Fretland,  4  Asp.  Mar.  Law 
Gas.  129,  302 ;  42  L.  T.  Rep.  845  ;  5  App. 
Cas.  699  ; 

Ford  v.  Cotsworth,  23  L.  T.  Rep.  165  ;  L.  Rep. 

5  Q.  B.  544  ; 

Lt/U  Shipping  Company  v.  Cardiff  Corporation, 

9  Asp.  Mar.  Law  Cas.  23,  128  ;  83  L  T. 

Rep.  329;  (1900)  2  Q.  B.  638  ; 
Snrraino  and  Sons  v.  Campbell  and  others, 

(1891)  1  Q.  B.  283  ; 
Hick  v.  Raymond  and  Reid,  7  Asp.  Mar.  Law 

Cas.  23,  97,  233;  68  L.  T.  Rep.  175;  (1893) 

A.  C.  22  ; 

CaMlegate  Steamship  Company  v.  Dempsey, 

7  Asp.  Mar.  Law  Cap.  108,  186;  66  L.  T. 

Rep.  742;  (1892)  1  Q.  B.  854; 
Armemcnt  Adolf  Deppe  v.  John  Robinson  and 

Co.,  1 16  L.  T.  Rep.  604  ;  ( 1917)  2  K.  B.  204  ; 
Ashcroft  v.  Crow  Orchard  Company,  2  Asp. 

Mar.  Law  Cas.  397 ;  31  L.  T.  Rep.  l'G(t ; 

L.  Rep.  9  Q.  B.  640. 


After  consideration,  their  Lordships  affirmed  the 
decision  of  the  Court  of  Appeal,  but  upon  different 
grounds. 

Lord  Haldank. — I  have  had  the  advantage  of 
reading  the  judgment  which  my  noble  and  learned 
friend,  Lord  Dunedin,  proposes  to  deliver  relative 
to  the  implications  of  the  charter-party  and 
custom  of  the  port  of  Hull,  and  on  this  question 
I  do  not  desire  to  add  anything  to  what  I  under- 
stand him  to  be  about  to  say.    If  his  view  of 


is  the  true  one,  then  I  think  that  a 
which  is  fatal  to  the  appeal,  may  be  rested  on  a 
single  point. 

Since  this  House  decided  Hulthen  v.  Steuxirt 
(9  Asp.  Mar.  Law  Cas.  285,  403 ;  88  JL  T.  Rep. 
702;  (1903)  A.  C.  389)  it  must  be  taken 
to  be  the  law  that  charter-parties  fall  into  two 
classes.  There  are  some  that  prescribe  a  definite 
time — generally  measured  by  a  certain  number  of 
days — within  which  the  discharge  is  to  be  taken  by 
the  charterers.  The  obligation  is,  in  that  case,  an 
unqualified  one  and,  if  the  time  fixed  is  exceeded, 
demurrage  is  payable,  irrespective  of  the  cir- 
cumstances; but  the  charter-party  may  merely 
stipulate  that  the  discharge  is  to  be  taken  "  with 
all  dispatch,"  or  44  as  fast  as  the  vessel  can  deliver 
according  to  the  custom  of  the  port,"  or  may 
embody  language  which,  as  in  these  expressions, 
does  not  either  name  a  period  of  time,  or  necessarily 
imply  one  of  an  altogether  inelastic  character.  In 
such  a  case  the  liability  of  the  charterer  is  treated 
as  being  only  an  obligation  to  take  delivery  with 
the  utmost  dispatch  practicable,  excluding  affection 
by  circumstances  not  under  the  control  of  the 
charterer.  If  a  liability  not  qualified  in  this  fashion 
is  to  be  imposed,  the  language  employed  must  be 
definite  on  the  point  and  free  from  ambiguity. 

The  charter-party  under  construction  belongs  to 
the  second  of  these  classes.  Neither  by  its  terms, 
nor  by  the  custom  of  the  port  of  Hull,  as  proved  at 
the  trial  before  the  learned  County  Court  judge,  is 
a  definite  and  unqualified  period  of  time  prescribed 
within  the  meaning  of  the  rule  of  construction  as 
stated.  It  makes  no  difference  to  the  general 
character  of  the  obligation  that  there  is  a  special 
clause  in  the  charter-party  providing  for  strikes  and 
epidemics. 

This  consideration  disposes  of  the  argument  of 
the  appellants    and  makes  it  unnecessary  to 
consider 
I  thi 
with  costs. 

Lord  Dunedin. — I  think  it  unnecessary  to 
restate  the  facts  which  are  set  out  in  the  judgments 
of  the  courts  below. 

The  first  point  to  settle  is  What  was  the  extent 
of  the  admission  made  at  the  trial  ?  I  hold,  without 
hesitation,  that  the  defendants  through  their 
counsel,  admitted  that  there  was  a  custom  at  Hull 
in  connection  with  the  discharge  of  wood  cargoes 
and  that  custom  is  accurately  set  forth  in  the 
statement  issued  by  the  representatives  of  the 
Timber  Trade  Federation  and  the  Documentary 
Committee  of  the  Chamber  of  Shipping.  Such  an 
admission  was  most  proper  to  give.  Bray,  J. 
had  found  the  custom  and  it  would  have  been 
otiose  to  have  insisted  upon  the  reproving  of  the 
custom.  But  to  give  this  admission  the  further 
effect  of  saying  that  it  was  an  admission  which 
barred  the  respondents  from  contending  that  the 
law  applied  to  the  case  by  Bray,  J.  was  wrotm,  is, 
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my  view,  quite  out  of  the  question  and,  I  ought 
to  add,  that  the  learned  counsel  for  the  appellant* 
did  not  ao  press  it  On  the  other  hand,  the  admission 
accepted  was  sufficient  proof  of  the  custom,  and  1 
cannot  understand  the  view  of  the  Court  of  Appeal 
that  the  custom  to  the  extent  of  what  was  contained 
in  the  document  remained  unproved.  Now  it  is 
admitted  that  the  words  "  the  steamer  shall  be 
discharged  with  customary  steamship  dispatch  as 
fast  as  the  steamer  can  deliver  during  the  ordinary 
working  hours  of  the  port "  import  an  obligation 
that  the  charterers  shall  use  all  reasonable  dispatch, 
but  "  reasonable"  must  be  reasonable  under  all  the 
circumstances  of  the  case.  The  appellant  puts  his 
ca^e  on  the  succeeding  words,  "  according  to  the 
custom  of  the  respective  ports,"  and  finding  in  the 
custom  of  Hull,  as  stated,  that  it  is  the  duty  of 
the  receiver  of  cargo  to  supply  and  have  ready  a 
clear  quay  space  the  full  length  of  the  steamer  and 
a  sufficient  and  continuous  supply  of  bogies,  he 
argues  that  this  is  a  super-added  absolute  obligation 
the  object  of  which  cannot  be  excused  by  its  being 
impeded  by  causes  over  which  the  receiver  of 
cargo  has  no  control. 

I  think  the  question  is  really  quite  concluded 
by  authority.   The  only  difficulty  that  has  arisen 
is  from  the  rather  uncertain  doctrine  which  was 
laid  down  in  some  of  the  decided  cases,  and 
especially  from  Wright  v.  New  Zealand  Shipping 
Company  (4  Asp.  Mar.  Law  Cas.  118  ;  40  L.  T.  Rep. 
413  ;  4  Ex.  Div.  166).    I  do  not  think  I  should  serve 
any  useful  purpose  by  examining  and  stating  the 
somewhat  numerous  authorities.    I  will  go  at  once 
to  the  cases  in  your  Lordships'  House  which,  in  my 
opinion,  settle  the  law.    The  most  recent  is  Unit  hen 
v.  Stewart  (9  Asp.  Mar.  Law  Cas.  285,  403  ;  88 
L.  T.  Rep,  702;  (1903)  3  App.  Caa.  389).  That 
case,  aa  this,  contained  the  obligation  for  customary 
discharge  according  to  the  custom  of  the  port, 
which  there,  was  also  the  port  of  Hull.  Indeed, 
the  document  there  construed  was  a  White  Sea 
Wood  Charter,  commonly  called  Merblanc,  which 
is  a  sister  of  the  charter  in  the  present  case,  com 
monly  called  Scanfin.    The  cause  of  delay  was  the 
crowded  state  of  the  port.   The  argument  put 
forward  that  the  normal  period  of  discharge  could 
be  expressed  in  terms  of  days  and  then  constituted 
an  absolute  obligation,  was  rejected,  its  having 
been  found  as  a  fact  that  the  charterers  had  done 
all  that  they  reasonably  could  to  discharge  the 
vessel  and  the  existence  of  a  strike  clause  being 
held  to  make  no  difference.   The  general  pro- 
position was  laid  down  by  Lord  Macnaghten  as 
follows :  "  It  is,  I  think,  established  that  in  order 
to  make  a  charterer  unconditionally  liable  it  is 
not  enough  to  stipulate  that  the  cargo  is  to  be 
discharged  '  with  all  dispatch,'  or  '  as  fast  as  the 
steamer  can  deliver,'  or  to  use  expressions  of  that 
sort.    In  order  to  impose  such  a  liability  the 
language  used  must  be  in  plain  and  unambiguous 
terms,  define  and  specify  the  period  of  time  within 
which  delivery  of  the  cargo  is  to  be  accomplished." 

It  was  just  possiblo  here  to  say  that  the  impedi 
ment  there  was  unconnected  with  the  special  duty 
undertaken  by  the  charterers  under  the  custom— 
namely,  to  provide  bogies.  The  passage  which 
exactly  deals  with  such  a  case  will  be  found 
in  the  words  of  Lord  Selborne  in  PoMlethteaile 
v.  Freeland  (4  Asp.  Mar.  Law  Cas.  129,  302; 
42  L.  T.  Rep.  845 ;  5  App.  Cas.  599),  where  he 
quotes  the  words  of  Lord  Blackburn,  in  Ford  v 
Cotworth  (23  L.  T.  Rep.  105  ;  L.  Rep.  5  Q.  B.  544) : 


&  Co.  Lot.  A  others  ;  Tot.  Luztk.    [H.  or  L. 

"  If,  by  the  terms  of  the  charter  party  the  charterer 
has  agreed  to  discharge  at  within  a  fixed  period 
of  time,  that  is  an  absolute  and  unconditional 
engagement  for  the  non-performance  of  which  he 
is  answerable,  whatever  may  be  the  nature  of  the 
impediment  which  prevented  him  from  performing 
it  and  which  caused  the  ship  to  be  behind  the  time 
stipulated.  If,  on  the  other  hand,  there  is  no 
fixed  time,  the  law  implies  an  agreement  on  his 
part  to  discharge  the  cargo  within  a  reasonable 
time — that  is,  as  was  said  by  Blackburn,  J.  in 
Ford  v.  Colnvorth,  a  reasonable  time  under  the 
circumstances.  Difficult  questions  may  sometimes 
arise  as  to  the  circumstances  which  ought  to  be 
taken  into  consideration  in  determining  what  time 
is  reasonable.  If,  as  in  the  present  case,  an  obliga- 
tion indefinite  as  to  timo  is  qualified  or  partially 
defined  by  express  or  implied  reference  to  the 
custom  or  practice  of  a  particular  port,  every 
impediment  arising  from  or  out  of  that  custom  or 
practice  which  the  charterer  could  not  have  over- 
come by  the  use  of  reasonable  diligence 
I  think,  to  be  taken  into  consideration." 

Now,  that  passage  from  Ford  v.  Cotsworth 
approved  ana  quoted  by  A  L.  8mith,  L.J.  in 
Lyle  Shipping  Company  v.  Cardiff  ('orporaiion  (9 
Asp.  Mar.  Law  Cas.  23,  128 ;  83  L.  T.  Rep,  329; 
(1900)  2  Q.  B.  638).  as  well  as  by  Lord  Selborne  in 
Postlethwaite  v.  Freeland  (*«p.)  in  this  House,  and 
Lord  Blackburn  in  the  same  case,  while  naturally 
adhering  to  bis  own  view  in  Ford  v.  Coteworth  (sip.), 
docs,  in  explaining  A  *hcroft  v.  CrowOrckard  Company 
(2  Asp.  Mar.  Law  Cas.  397  ;  31  L.  T.  Rep.  206 ; 
L.  Rep.  9  Q.  B.  540),  give  the  only  ground  on 
which  Wright's  case  (eup.)  can  be  supported, 
namely,  the  view  that,  on  the  facts,  the  charterer 
failed  through  what  he  calls  a  self-imposed  inability. 
That  is  really  viewing  the  expression,  "  overcome 
by  the  use  of  reasonable  diligence,"  from,  so  to 
speak,  the  other  side,  and  makes  the  whole  of  the 
cases,  if  that  view  of  the  fact  in  Wright  is  taken, 
consistent.  If  that  view  of  the  facta  is  not  possible, 
then  Wright  as  an  authority  must  disappear,  for 
we  have  the  dictum  in  Ford  v.  Cotncorth  ('up.) 
approved  both  by  the  Court  of  Appeal  and  by  this 
House  and  the  same  thing  said  by  Lord  Macnagbten 
again,  in  this  House,  in  Hulthen. 

It  follows  that  the  unreported  judgment  of  the 
caso  decided  by  Matthew,  J.  and  the  Court  of  Appeal 
under  the  Presidency  of  Lord  Eeher,  cannot,  in 
my  view,  be  supported.  The  view  I  have  taken 
makes  it  unnecessary  to  consider  the  further 
question  argued  as  to  whether  the  custom  being 
proved  as  regards  one  receiver  of  cargo  held  good 
m  the  case  where  there  M  ere  more  than  one  receiver 
of  cargo  under  separate  bills  of  lading.  1  am  not 
satisfied  that  the  above  statement  of  the  proposition 
is  accurate.  After  all,  a  custom  consists  in  a 
method  of  doing  something,  and  the  question 
whether  the  ensuing  legal  result  which  applies  in 
the  case  of  one  will  apply  in  the  case  of  many  ia, 
I  rather  suspect,  a  question  for  the  law  to  decide 
and  not  for  a  custom  to  prove.  In  any  view,  I 
reserve  my  opinion  on  this  matter  until  it  ia 
necessary  to  decide  it. 

For  these  reasons  I  am  of  opinion  that  the  result 
reached  by  the  Court  of  Appeal  was  right,  although 
I  cannot  tread  the  path  which  they  took  to  reach  it. 
The  appeal  should  be  dismissed. 
Lord  Atkinson. — In  this  case  all  the  terms  of 
the  exceptions  contained  in  the  charter  party 
expressly  incorporated  in  the  bills  of  lading  of ' 
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the  three  defendants  are  indorsee*.  There  in  no 
such  inconsistency  or  conHict  between  the  pro- 
vision of  these  bills  of  lading  and  the  charter-party 
as  existed  in  the  case  of  Svrraino  and  Sons  v. 
Campbell  and  others  (1891,  I.  Q.  B.  283),  towhioh 
your  Lordships  have  been  referred.  In  that  case 
"  the  act  of  God,  the  Queen's  enemies,  fire,  and  all 
and  every  other  dangers  and  accidents  of  the  seas, 
rivers,  and  navigation,  of  what  nature  and  kind 
soever "  were  expressly  excepted  in  the  bill  of 
lading ;  then  followed  the  words  "  and  all  other 
conditions  as  per  the  charter-party."  The  charter* 
party  contained  not  only  the  same  exceptions,  as 
the  bill  of  lading,  but  the  further  exceptions 
"  strandings  and  collisions,  and  all  losses  and 
damage  caused  thereby  even  when  occasioned  by 
the  negligence,  default  or  error  in  judgment  of  the 
pilot,  master,  mariners,  or  other  servants  of  the 
ship  owners."  Owing  to  the  negligence  of  the 
master  the  ship  was  Btranded  and  the  cargo  lost. 
The  plaintiffs  who  sued  the  shipowners  for  the  loss 
of  their  goods,  part  of  the  cargo,  were  the  endorsees 
of  the  bill  of  lad  ing,  but  strangers  to  the  charter- 
party,  and  it  was  held  on  review  of  all  the  authorities 
that  the  words  "  all  other  conditions  as  per  charter- 
party  "  did  not  incorporate  into  the  bill  of  lading 
the  exception  "stranding  occasioned  by  the 
negligence  of  the  master,"  and  that  the  shipowners 
were  consequently  liable  to  the  plaintiffs. 

No  such  conflict  or  inconsistency  as  this  exists 
between  the  provisions  of  the  bill  of  lading  and  the 
charter-party  in  the  present  case.  It  is  untouched 
by  this  authority,  and  the  present  respondents  are 
therefore  bound  by  the  terms  of  the  charter-party. 
The  nature  and  extent  of  the  duties  imposed  upon 
charterers  touching  the  discharge  of  the  cargo 
from  the  ships  they  have  chartered  are  well 
established. 

If  by  the  terms  of  the  charter-party  the  charterers 
have  agreed  to  discharge  the  chartered  ship  within 
a  fixed  period  of  time,  that  is  an  absolute  and 
unconditional  engagement  for  the  non-performance 
of  which  they  are  answerable,  whatever  be  the 
nature  of  the  impediments  which  prevented  them 
from  performing  it,  and  thereby  causing  the  ship 
to  be  detained  in  their  service  beyond  the  time 
stipulated.  If  no  time  be  fixed  expressly  or 
impliedly  by  the  charter-party  the  law  implies  an 
agreement  by  the  charterer  to  discharge  the  cargo 
within  a  reasonable  time,  having  regard  to  all  the 
circumstances  of  the  case  as  they  actually  existed, 
including  the  custom  or  practice  of  the  port,  the 
facilities  available  thereat,  and  any  impediments 
arising  therefrom,  which  impediment  the  charterer 
could  not  have  overcome  by  reasonable  diligence 
(PostUthwaUe  v.  Frteland,  4  Asp.  Mar.  Law  Cas. 
129,302  ;  22  L.  T.  Rep.  845;  5  App.  Cas.  599; 
Hick  v.  Raymond  and  Reid,  7  Asp.  Mar.  Law 
Cas.  23,  97,  233  ;  68  L.  T.  Rep.  175  ;  (1893)  A.  C. 
22 ;  and  HuUhen  v.  Stewart  and  Co.,  9  Asp.  Mar. 
Law  Cas.  285,  403  ;  89  L.  T.  Rep.  702;  (1903) 
A  C.  389). 

In  the  last  of  these  three  cases  the  charter-party 
provided  that  the  cargo  was  to  be  "  discharged 
with  customary  steamship  dispatch  as  fast  as  the 
steamer  can  dehver  during  the  ordinary  working 
hours  "  of  the  port  of  discharge,  "  but  according 
to  the  custom  "  of  the  port,  "  Sundays,  general  or 
local  holidays  used  unless  excepted.  These  arc 
very  precise  and  peremptory  words,  much  better 
calculated  to  impose  an  absolute  and  unconditional 
obligation  than  are  the  words  upon  which,  in  my 
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view,  the  question  for  decision  in  the  present  case 
turns.  Lord  Macnaghten  held  in  Hultken  v. 
Stetoart  (sup.)  that  the  meaning  of  the  above 
mentioned  words  was  not  tantamount  to  fixing  a 
certain  definite  number  of  days  or  hours  as  the 
period  within  which  the  discharge  of  the  vessel 
was  to  be  accomplished.  That  what  the  words 
pointed  to  was,  be  said,  "  the  discbarge  of  the 
cargo  with  the  utmost  dispatch  practicable,  having 
regard  to  the  custom  of  the  port,  the  facilities  for 
del  livery  possessed  by  the  particular  vessel,  and 
all  the  other  circumstances  in  existence  at  the  time, 
not  being  circumstances  brought  about  by  the 
person  whose  duty  it  was  to  take  delivery  or  cir- 
cumstances within  his  control"  The  learned  judge 
who  tned  the  case,  Phillimore,  J.,  as  he  then  was, 
had  found  as  a  fact  that  the  respondents  had  done 
all  they  reasonably  could  to  discharge  the  vessel. 
In  the  present  case  the  trial  judge  has  found  that 
the  respondents  were  not  responsible  for  ordering 
the  ship  into  dock,  and  that  the  delay  in  the  dis- 
charge of  the  ship  was  not  due  in  whole  or  in  part 
to  circumstances  over  which  the  defendants  or  the 
charterers  had  control.  Having  regard  to  this 
finding  I  think  the  first  question  for  decision  in  this 
case  resolves  itself  into  this.  Do  the  words  of 
the  written  statement  of  the  custom  and  practice 
concerning  the  discharge  of  steamships  laden  with 
wood  cargoes,  existing  at  the  port  of  Kingston- 
upon-Hull  impose  upon  the  charterers  of  the  Lizzie, 
and  also  upon  the  respondents  who  are  bound  by 
the  terms  of  the  charter-party,  an  obligation  to 
discharge  this  ship  as  absolute  and  unconditional 
in  character,  as  if  a  definite  number  of  days  had 
been  fixed  for  her  discharge  ?  It  has  been  con- 
tended that  they  do  impose  such  an  obligation  be- 
cause the  paragraph  headed  Discharging  Berth 
imposes  an  absolute  duty  upon  the  receiver  of  the 
cargo  to  provide  or  arrange  (on  or  before  the 
arrival  of  the  ship)  a  vacant  available  and  suitable 
berth  to  which  she  can  forthwith  proceed  and  be 
at  liberty  to  forthwith  commence  her  discharge, 
and  that  there  is  a  correlative  duty  of  the  same 
absolute  character  imposed  upon  the  receiver  to 
enable  the  ship  to  take  advantage  of  this  liberty. 

I  think  that  contention  is  unsound  It  is  not 
thus  that  absolute  unconditional  obligations  can 
be  spelt  out  and  imposed.  Adopting  the  words 
of  Lord  Macnaghten  in  the  judgment  from  which 
I  have  already  quoted,  I  may  say  that  in  ordor  to 
impose  the  liability  contended  for,  the  language 
used  "  must  in  plain  and  unambiguous  terms  define 
and  specify  the  penod  within  which  delivery  of  the 
cargo  is  to  be  accomplished."  The  language 
relied  upon  in  this  case  is  not  of  this  character. 

1  therefore  think  that  the  appeal  upon  this 
point  fails,  and  that  being  so  it  is  unnecessary  to 
deal  with  the  second  point,  namely,  the  possibility 
of  holding  the  consignees  as  liable  as  one  consignee 
would  be.  1  think  the  appeal  should  be  dismissed 
with  costs. 

Lord  Wrknbcrv. — I  agree.  I  do  not  think  it 
necessary  to  prepare  an  independent  judgment 
of  my  own. 

Lord  BtTCKMASTER. — I  had  prepared  a  written 
independent  opinion  on  this  case,  but  after  reading 
the  opinions  of  the  other  noble  and  learned  Lords 
who  have  preceded  me,  I  realised  that  I  should  be 
only  clothing  in  different  words  exactly  what  they 
had  already  expressed.  In  »uch  circumstances 
it  would  be  vain  repetition  to  deliver  my  opinion 
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to  the  House,  and  I  therefore  content  myself  with 
expressing  my  entire  agreement  with  the  proposed 
motion,  and  with  the  reasons  put  forward  in  its 
support 

Solicitors  for  the  appellant,  Botterell  and  Roche 
for  Andrew  M.  Jackson  and  Co.,  Hull. 

Solicitors  for  the  respondents,  Trinder,  Capron, 
and  Co. 


Oct.  31,  Nov.  3,  1919,  and  Jan.  30, 1920. 
(Before  Lords  Haldane,  Dunedin,  Atkinson,  and 

BCCEMASTER.) 

Makten  v.  Vkstey  Brothers  Limited,  (af 

OS  APPEAL  FROM  THE  COURT  OF  APPEAL  IN 
ENOLAND. 

Marine  insurance — "  Lloyd's  policy  " — "  Final 
port " — Exclusion  of  cargo  by  words  written  into 
printed  form. 

The  respondents  insured  their  steamship  at 
Lloyd's  under  a  policy  subscribed  by  the  appellant, 
dated  the  16/ A  Sept.  1916,  covering  the  ship 
against  total  loss  only.  The  policy  was  in  the 
ordinary  form  of  a  Lloyd's  policy,  but  by  a 
written  clause  the  ship  was  insured  on  a  voyage 
"  at  and  from  any  port  or  ports  .  .  .  on 
the  River  Plate  to  any  port  or  ports  .  .  . 
in  France  and  (or)  in  the  United  Kingdom 
(final  port),  excluding  Mediterranean,  via  any 
ports  in  any  order."  The  steamer  sailed  from 
Buenos  Aires  on  the  19th  Sept.  1916,  and  at 
Dakar  her  captain  received  orders  to  proceed  to 
St.  Nazaire  and  there  to  discharge  her  cargo  of 
horses  and  the  rest  of  her  cargo  at  Havre.  Having 
discharged  at  Havre  her  captain  was  ordered  to 
bunker  in  Cardiff.  On  her  way  there  she  was 
totally  lost  on  the  SciHies. 

In  an  action  to  recover  from  the  appellant,  his  pro- 
portion of  the  amount  covered  by  the  policy  : 

Held,  that  the  policy  had  ceattd  to  be  operative  at 
the  time  of  the  loss  as  the  "final  port "  meant 
the  port  at  which  the  cargo  uxts  finally  discharged, 
in  this  case  Havre. 

Held,  further  (Lord  Dunedin  dissenting  and  Lord 
Buckmaster  expressing  no  opinion),  that  where 
in  the  preparation  of  a  marine  policy  use  is  made 
of  a  printed  form  which  if  unaltered  would  include 
both  «hip  and  cargo,  but  written  words  are  inserted 
so  as  to  limit  the  insurance  to  the  ship,  the  printed 
words  of  the  policy  may  be  looked  at  to  decide  what 
was  the  nature  and  character  of  the  adventure. 

Decision  of  the  Court  of  Appeal  reversed,  and  judg- 
ment of  Bailhache,  J.,  restored. 

Appeal  by  the  defendant  from  a  decision  of  the 
Court  of  Appeal,  reversing  a  judgment  of  Bail- 
hache, J. 

The  action  was  brought  by  the  respondents, 
frozen  meat  importers,  against  the  appellant,  an 
underwriter  at  Lloyd's,  to  recover  the  amount  of 
his  subscription  to  a  policy  of  marine  insurance  on 
the  steamship  Brodfield. 

The  policy,  which  was  partly  in  print  and  partly 
in  writing,  was  an  insurance  against  total  loss 
only  upon  the  ship:  "safe  arrival  of  steamer 
only  at  and  from  any  port  or  ports,  place  or  places 
on  tho  River  Plate  and/or  tributaries  to  any 
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port  or  ports,  place  or  places  in  France,  and/or 
the  United  Kingdom  (final  port),  excluding 
Mediterranean,  vi&  any  ports  in  any  order." 

The  Brodfield  loaded  in  the  River  Plate,  and 
her  cargo  was  discharged  at  St.  Nazaire  and 
Havre  in  accordance  with  orders  given,  and  on 
completion  of  the  discharge  at  Havre  on  the 
10th  Nov.  1916  the  steamer  was  completely 
free  of  cargo.  She  Bailed  from  Havre  for  Barry 
for  bunkers  on  the  11th  Nov.  1916,  stranded 
on  the  Scilliea  two  days  later,  and  was  totally 
lost. 

The  question  at  issue  was  whether  the  "  final 
port "  on  the  true  construction  of  the  policy  was 
Havre,  where  the  cargo  from  the  River  Plate  was 
discharged,  or  Barry,  to  which  the  steamer  was 
proceeding  for  bunkers  when  she  was  lost. 

Bailhache,  J.  held  that  the  voyage  contemplated 
by  the  policy  finished  when  the  last  parcel  of  cargo 
was  discharged  at  Havre,  and  therefore  gave  judg- 
ment for  the  appellant. 

The  Court  of  Appeal  (Bankes,  Warrington,  and 
Scrutton,  LJJ.)  held  the  expression  "final  port" 
was  not  confined  to  the  port  at  which  the  cargo 
was  completely  dischargea  and  that  the  ship  had 
not  reached  the  final  port  at  the  time  when 
she  was  lost.  The  policy,  therefore,  was  in 
force  at  the  time  of  the  loss  and  they  gave 
judgment  for  the  respondents  for  the  amount  of 
their  claim. 

Leek,  K.C.,  and  A.  R.  Kennedy,  K.C.,  for  the 
appellant. 

MacKinnon,  K.C.,  and  R.  A.  Wright,  K.C.,  for 
the  respondents. 
The  House  took  time  for  consideration. 

Lord  Haldane. — This  is  a  question  of  construc- 
tion of  the  policy  of  marine  insurance  before  us. 
I  have  come  to  the  conclusion  that  the  view 
taken  by  Bailhache  J.  is  preferable  to  that  of  the 
Court  of  Appeal. 

It  is  agreed  on  all  hands  that,  notwithstanding 
the  wide  words  of  the  printed  form  used  in  its 
preparation,  the  introduction  into  this  form  of  the 
words  written  in  and  appearing  in  italics  is  enough 
to  limit  the  insurance  to  the  vessel  itself,  and  to 
exclude  the  interest  in  the  cargo  even  oi  its  owners. 
If  it  were  not  for  the  introduction  of  these  words  it 
would  be  plain  that  the  insurance  extended  to  the 
cargo  also.  But  the  policy  is  drawn  up  with  the 
limiting  words  inserted  into  a  printed  form  which 
by  usage  they  are  held  to  govern,  and  it  is  agreed 
that  by  the  practice  of  Lloyd's  the  limitation  is 
so  sufficiently  expressed  as  to  make  the  policy  one 
concerning  the  vessel  alone.  That,  however,  does 
not  seem  to  me  to  render  all  the  words  remaining 
in  the  printed  form  wholly  negligible.  They  are 
retained  in  tho  print  and  belong  to  the  frame- 
work on  which  the  actual  contract  is  grafted,  and 
outside  of  that  general  framework  there  is  no 
language  which  constitutes  an  agreement.  They 
suggest  that  the  policy  read  ae  a  whole  liaii 
reference  to  a  voyage,  and  that  expressions  which 
refer  to  the  general  character  of  the  adventure 
insured  can  hardly  be  excluded  from  notice.  These 
expressions  point  to  an  adventure  terminating  so 
far  as  concerns  the  ship  insured  when  she,  with  her 
goods  and  merchandise,  have  reached  a  port  where 
the  cargo  has  been  discharged  and  landed.  The 
insurance  is  to  endure  until  the  ship  with  her  cargo 
shall  be  arrived  at  "  any  port  or  porta,  place  or 
places  in  France  and/or  the  United  Kingdom 
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5th  Oct ,  where  she  called  for  orders.  She  was  ordered 
to  discharge  the  frozen  meat  and  eggB  and  the  maize 
at  Havre ;  the  horses  she  was  to  discharge  at 
St.  Nazaire.  She  proceeded  to  St  Nazaire  and 
Havre  and  discharged  as  ordered,  and  on  or  aboat 
the  10th  Nov.  she  was  completely  free  of  cargo  at 
Havre.  At  Havre  the  master  received  orders 
to  proceed  to  bunker  in  Cardiff.  She  sailed  from 
Havre  on  the  11th  Nov.  to  proceed  to  Barry  and 
was  stranded  and  totally  lost  on  the  Scillies  on  her 
way  there.    All  these  facts  arc  admitted.  The 

Sueetion  in  the  case  is  whether  the  owners  of  the 
lip  can  recover  against  the  underwriters  for  the  loss 
of  the  ship  under  a  policy  of  insurance.  The  policy 
of  insurance  is  dated  the  16th  Sept  1916,  and  was 
effected  in  London.  It  is  in  the  well-known  form 
known  as  a  Lloyd's  Policy.  The  policy  consists 
of  a  printed  form  with  blanks  which  are  filled  up 
in  writing.  The  filled-up  parts  in  this  case,  so 
far  as  material,  are  as  follows :  '*  Doth  make 
assurance  and  cause  themselves  and  them  and 
every  one  of  them  to  be  insured,  lost,  or  not  lost 
at  and  from  [so  far  all  these  words  except  "  them- 
selves"  wore  in  print,  but  I  have  to  quote  them 
to  make  the  sentence  intelligible]  "  any  port 
or  ports,  place  or  places,  on  the  River  Plate  and/or 
tributaries,  to  any  port  or  ports,  place  or  places, 
in  France  and/or  in  the  United  Kingdom  (final 
port),  excluding  the  Mediterranean,  vi&  any  ports 
in  any  order." 

The  policy  then  proceeds  in  the  printed  form  as 
follows : 

.  .  .  Beginning  the  Adventure  upon  the  said 
Goods  and  Merchandises  from  the  loading  thereof, 
aboard  the  said  Ship  as  above  upon  the  said  Ship 
Ac.,  and  shall  so  continue  and  endure,  during  her 
Abode  there,  upon  the  said  Ship,  Ac ;  and  further, 
until  the  ssid  Ship,  with  all  her  Ordnance,  Tackle, 
Apparel,  4c,  and  Goods  and  Merchandises  whatsoever, 
shall  be  arrived  at  as  above  upon  the  said  Ship,  Ac, 
until  she  hath  moored  at  Anchor  Twenty -four  Hours 
in  good  safety,  and  upon  the  Goods  and  Merchandises 
until  the  same  be  there  discharged  and  safely  landed  ; 
and  it  shall  be  lawful  for  the  said  Ship,  Ac,  in  this 
Voyage  to  proceed  and  sail  to  and  touch  and  stay  at 
any  Ports  or  Places  whatsoever  or  wheresoever  and 
for  all  purposes  without  Prejudice  to  this  Insurance. 
The  said  Ship,  Ac,  Goods  and  Merchandises,  Ac. 
for  so  much  as  concerns  the  Assured  by  Agreement 
between  the  Assured  and  Assurers  in  this  Policy,  are 
and  shall  be  valued  at 

then  come  the  following  written  words  :  "  Seven- 
teen thousand  pounds  oh  safe  arrival  of  steamer 
only." 

This  is  followed  by  another  written  clause  as 
follows  : 

This  insurance  is  against  total  loss  only  to  be  paid 
in  the  event  of  the  total  and /or  constructive  and/or 
arranged  total  loss  of  the  8teamer.  Warranted  free 
of  all  average.  Warranted  free  from  any  Claim 
consequent  on  loss  of  time  whether  arising  from  a 
peril  of  the  Sea  or  otherwise.  No  claim  to  attach 
hereto  for  delay,  deterioration  and/or  loss  of  Market. 

Then  follow  the  printed  words  touching  the 
adventures  and  perils,  which  it  is  unnecessary  to 
quote,  and  the  final  portion  ends  with  the  ordinary 
N.B. : 
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(final  port),  excluding  Mediterranean  via  any  ports 
in  any  order,"  and  the  adventure  is  apparently 
not  to  terminate  until  arrival  "  as  above  upon  the 
said  ship,  Ac,  until  she  has  moored  at  anchor 
twenty-four  hours  in  good  safety,  and  upon  the 
goods  and  merchandises  until  the  same  be  there 
discharged  and  safely  landed." 

Now,  unless  the  printed  portion  of  the  document 
is  to  be  treated  as  wholly  non-existent,  I  find  it 
difficult  to  construe  the  meaning  as  being  that  the 
ship  is  to  continue  insured  after  she  has  discharged 
her  cargo,  and  during  an  unlimited  further  period 
in  which  she  may  cruise  from  port  to  port;  for 
instance  along  the  coast  of  Ireland  and  in  the 
Hebrides,  picking  up  now  freight.  I  cannot  read 
it  as  meaning  that  the  ship  may  turn  herself  into 
a  tramp  going  about  from  port  to  port  indefinitely 
round  the  United  Kingdom,  and  still  remaining 
insured  although  running  heavy  risks  from  sub- 
marines and  otherwise,  and  yet  with  no  increase  of  the 
single  premium  of  21s.  6d.  percent,  which  is  all  that 
is  to  be  paid.  It  is  difficult  to  see  how  terms  so 
vague  could  define  an  agreement  I  think  that, 
however  oddly  drawn  the  document  may  be,  there 
is  one  duty  from  which  only  an  Act  of  Parliament 
can  absolve  judges  who  have  to  construe  it,  and 
that  is  to  try  to  attach  some  significance  to  every 
expression  that  is  at  once  appropriate  and  is  yet 
not  nullified  by  other  and  governing  words  within 
the  four  corners  of  the  instrument  If  the  practice 
of  Lloyd's  really  militated  against  this  principle 
serious  questions  might  arise  But  I  cannot  think 
that  it  really  does  so.  Applying  the  test,  it  appears 
to  me  that  the  words  to  which  I  have  referred  do 
indicate  an  intention,  not  excluded  by  any  other 
expression  in  the  policy,  to  make  the  voyage  ter- 
minate with  the  discharge  of  the  cargo.  That  took 
place  in  France  and  there  seems  to  me  to  be  no 
reason  for  supposing  that  the  voyage  insured  was 
to  extend  to  an  indefinite  period  following  on  this 
discharge.  That  is  surely  an  interpretation  which 
is  as  reasonable  as  it  is  natural.  I  may  add  that 
I  agree  with  Sorutton,  L.J.,  in  his  impression  that 
the  words  "  final  port "  are  not  limited  to  the 
United  Kingdom.  They  seem  to  me  as  they  stand 
in  their  context  to  apply  to  France  as  well.  But 
for  the  reason  I  have  already  given  I  find  it  very 
difficult  to  take  the  expression  "final  port"  so 
road  as  satisfied  by  "  the  last  port  in  fact  in  the 
United  Kingdom  at  which  the  vessel  is."  Like 
Bailhache,  J.,  I  draw  the  inference  from  reading 
the  instrument  as  a  whole,  even  while  construing 
it  as  relating  to  the  vessel  alone,  that  what  the 
parties  had  in  view  was  a  voyago  policy.  No 
authority  has  been  cited  which  appears  to  hinder 
me  from  coming  to  this  conclusion,  and  I  think  that 
the  references  in  the  policy  to  discharge  and  safe 
landing  of  goods  and  merchandises,  even  though 
these  last  are  to  be  regarded  as  wholly  excluded 
from  the  Bubject  matter  insured,  do  afford  somo 
guide  to  what  was  in  the  minds  of  those  who 
thought  the  printed  form  a  proper  one  to  use  as 
that  on  which  even  this  restricted  contract  of 
insurance  might  be  written. 

I  am,  therefore,  of  opinion  that  the  judgment 
of  the  Court  of  Appeal  ought  to  be  discharged  and 
that  of  Bailhache,  J.,  restored. 

Lord  Dusxdih. — The  screw  steamer  Brodfidd 
sailed  from  Buenos  Aires  on  the  19th  Sept  1916, 
laden  with  a  cargo  consisting  of  frozen  meat, 
frozen  eggs,  maize  and  horses.  She  arrived  at 
Dakar,  on  the  coast  of  Africa,  on  or  about  the 
Vol.  XIV.,  N.  S. 


N.B. — Corn,  Fish,  Salt  Fruit,  Flour,  and  Seed 
are  warranted  free  from  Average,  unless  general,  or 
the  Ship  be  stranded  ;  Sugar,  Tobacco,  Homp,  Flax, 
Hides,  and  Skins  are  warranted  free  from  Average 
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under  Five  Pounds  per  Cent. ;  and  all  other  Gooda, 
also  the  Ship  and  Freight,  are  warranted  free  from 
Average  under  Three  Pounds  per  Cent.,  unless  general, 
or  the  8hip  be  stranded,  sunk,  burnt,  on  Fire  or  in 
Collision. 

There  are  appended  other  clauses  in  writing 
dealing  with  war  risks,  which  are  also  unnecessary 
to  quote. 

Now  the  question  raised  is  very  short  and  sharp. 
All  are  agreed  that  the  vessel  was  covered  till  she 
discharged  at  Havre.  The  insurers  say  the  risk 
ended  when  she  had  there  discharged  her  cargo ;  the 
owners  say  she  was  still  insured  on  her  voyage  from 
Havre  to  Barry.  Bailhache,  J.,  before  whom  the 
case  was  tried,  found  in  favour  of  the  underwriters. 
His  judgment  was  reversed  by  the  Court  of  Appeal, 
Scrutton,  L.J.  evidently  considering  the  case  one 
of  considerable  difficulty. 

I  believe  that  we  are  unanimous  in  thinking  that 
the  judgment  of  Bailhache,  J.  was  right  and  that 
the  appeal  should  be  allowed,  but  that  the  appellant 
in  his  argument  put  forward  an  argument  of  far- 
reaching  importance.  The  argument  is  that  in 
attempting  to  discover  the  duration  of  the  risk 
which  is  insured  against  for  the  ship  alone  you  are 
at  liberty  to  draw  conclusions  from  the  presence  of 
the  words  in  the  printed  form  which  refer  to  the 
insurance  of  goods.  This  is,  in  my  humble  opinion, 
so  entirely  inconsistent  with  the  practice  of  nearly 
two  centuries,  and  would  be  held  to  be  such  a 
disastrous  innovation  by  the  mercantile  world,  that 
I  feel  constrained  to  express  my  earnest  dissent 
from  it.  The  asseveration  or  denial  of  this  argu- 
ment is  infinitely  more  far-reaching  and  more  impor- 
tant than  the  decision  on  the  merits  of  this  particu- 
lar case.  The  form  known  as  44  Lloyd's  Policy " 
is  a  very  ancient  document.  It  undoubtedly  owed 
its  original  form  to  the  time,  now  long  past  away, 
when  the  ordinary  state  of  affairs  was  that  the 
shipowner  and  the  merchant  were  one  and  the  same 
person.  Like  Antonio  in  "  The  Merchant  of 
Venice,"  be  sent  out  his  argosy  laden  with  his 
own  goods,  to  be  disposed  of  in  foreign  lands  and 
to  bring  back  foreign  goods  in  exchange. 

The  oldest  policy  known  in  England  is  of  date 
1613,  a  copy  of  it  being  preserved  in  the  Bodleian 
Library  at  Oxford,  and  differs  little  from  the  policy 
of  the  present  day ;  but  the  actual  printed  form  of 
policy  which  we  now  have  was  arranged  in  1779  at  a 
general  meeting  of  members  of  Lloyd's,  who  under- 
took to  establish  a  particular  form  of  marine  insur- 
ance policy  and  not  to  allow  any  alterations  in 
that  policy.  With  the  exception  of  the  introduc- 
tion in  1874  of  what  is  known  as  the  "Waiver 
Clause,"  and  the  alteration  in  1850  of  the  phrase 
at  the  commencement  of  the  policy,  "  In  the  name 
of  God,  Amen,"  to  44  Be  it  known  that,"  the  printed 
policy  at  present  is  the  policy  of  1770. 

Now,  undoubtedly  it  might  have  been  better — 
it  would  have  saved  this  and  perhaps  other  con- 
troversies— if,  when  modern  times  had  come, 
the  und  erwritcrs  hnd  reformed  this  document  and 
adopted  a  separate  form  for  insurance  on  ship, 
goods  and  freight  respectively  when  the  insurance 
was  only  to  cover  one  of  these  three  things.  But 
they  have  not  done  so.  Nay,  more,  they  have  not 
in  practice  even  taken  the  trouble,  when  a  policy 
is  effected  on  one,  to  delete  the  phrases  obviously 
only  applying  to  the  other  two  things  which  may 
be  insured.  But  they  leave  blanks  in  the  policy, 
and  these  blanks  are  filled  up  so  as  to  fix  what  is 
the  subject  insured,  and  additional  and  special 
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clauses  are  often  written  on  the  margin  or  affixed 

to  the  policy  by  gum. 

This  may  be  a  bad  practice,  but  it  is  a 
universal  practice,  and  I  venture  to  say  that  no 
underwriter  who  has  undertaken  a  risk  on  ship 
alone  by  reason  of  a  voyage  policy  ever  dreams 
that  his  undertaking  is  to  be  read  in  the  light 
of  what  the  printed  form  says  about  goods. 
After  au,  the  question  is,  What  was  the  contract 
made  by  the  parties  ?  and  it  is  our  business  to 
decide  that,  and  not  to  form  rules  as  to  how  com- 
mercial men  ought  to  oonduct  their  business. 
And  in  face  of  the  universal  practice  of  underwriters 
to  use  the  form  in  this  way,  it  is,  in  my  opinion, 
untrue  to  say  that  they  have  contracted  tnat  an 
insurance  of  ship  alone  shall  be  interpreted  in 
the  light  of  printed  words  which  are  only  appro- 
priate when  the  insurance  is  not  effected  on  ship 
alone,  but  on  goods. 

In  approaching  this  case  I  therefore  disregard 
altogether  the  parts  of  the  policy  contained  in  the 
printed  form  which  refer  to  an  insurance  of  goods. 
Attempts  to  invoke  the  inappropriate  parte  of  Buch 
a  policy  to  construe  the  appropriate  have  been  made 
before  this.  I  quote  the  words  of  Lord  Penzance 
in  the  case  of  Dudgeon  v.  Pembroke  (36  L.  T.  Rep. 
382;  2  App.  Cas.  284) :  "  It  has  been  suggested  that 
by  reason  of  the  policy  having  been  drawn  up  on  a 
printed  form,  the  printed  terms  of  which  are 
applicable  to  a  voyage  and  also  to  goods,  as  well 
as  to  the  ship,  the  policy  is  something  less  or 
something  more  than  a  time  policy.  But  the 
practice  of  mercantile  men  of  writing  into  their 
printed  forms  the  particular  terms  by  which  they 
desire  to  describe  and  limit  the  risk  intended  to 
be  insured  against,  without  striking  out  the  printed 
words  which  may  be  applicable  to  a  larger  or 
different  contract,  is  too  well  known  and  has  been 
too  constantly  recognised  in  courts  of  law  to  permit 
of  any  such  conclusion." 

I  may  at  once  point  out  another  circumstance 
which  is,  in  my  judgment,  strongly  in  favour  of  that 
view.  The  learned  counsel  for  the  appellant, 
though  I  think  somewhat  invited  by  some  of  your 
Lordships,  did  not  dare  to  say  that  on  this  policy 
the  ship  might  not  have  proceeded  in  ballast 
from  the  River  Plate.  Yet  if  the  clause  as  to 
merchandise  is  to  be  looked  at  for  the  purpose  of 
deciding  that  this  was  a  cargo-carrying  ship,  then 
a  voyage  in  ballast  would  be  contrary  to  the  terms 
of  the  policy. 

I  now  come  to  the  consideration  of  the  case.  No 
one  doubts  that  this  is  a  voyage  policy.  The  sole 
question,  therefore,  is,  what  is  the  voyage  T  The 
beginning  is  dear— 44  at  and  from  the  River  Plate." 
What  is  the  termination?  All  the  authorities 
agree  that  the  terminus  ad  quern  in  a  voyage  policy 
must  be  clearly  specified,  otherwise  the  policy  is 
void.  That  does  not  mean  that  there  may  not  be 
a  group  of  ports  designated,  but  it  is  available  in 
consideration  of  one  aspect  of  this  case.  There 
is  a  certain  amount  of  authority,  which,  although 
not  directly  in  point,  touches  the  fringe  of  this 
question.  Thus,  in  Camden  v.  Cowley  (  1  w.  B  Lack- 
stone,  417)  Lord  Mansfield,  after  consulting  a  jury 
who  had  examined  before  them  insurance  brokers 
and  others  conversant  with  the  trade,  held  that  on 
an  insurance  of  a  ship  from  London  to  Jamaica, 
that  insurance  ended  when  she  touched  at  the  first 
port  and  delivered  part  of  her  cargo,  though  she 
had  still  on  board  some  cargo  to  deliver  at  other 
porta  of  Jamaica.    With  that  may  be  contrasted 
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Moore  v.  Taylor  (1  A  A  E.  25),  where  the  ship  was 
chartered  at  and  from  the  West  India  Islands, 
Jamaica  and  San  Domingo  excepted,  to  her  port  or 
porta  of  discharge  in  the  United  Kingdom,  during 
her  stay  there  and  thence  back  to  Barbados,  and  all 
or  any  of  the  West  India  Islands,  Jamaica  and 
San  Domingo  excepted,  until  the  ship  should  be 
arrived  at  her  final  port  as  aforesaid.  She  dis- 
charged her  cargo  substantially  at  Barbados,  and 
was  proceeding  to  Berbice  when  boo  was  lost.  It 
was  held  that  she  was  not  covered  because  the 
jury  had  held  that  the  cargo  was  substantially  dis- 
charged at  Barbados,  and  that  final  port  must  be 
taken  as  final  port  of  discharge. 

Now,  that  case  would  be  exactly  this  were  it  not 
for  the  fact  that  "  as  aforesaid  "  is  added  to  the 
words  "  final  port,"  and  in  the  earlier  part  of 
the  policy  *'  port "  is  called  "  port  of  discharge." 
Littledale,  J.  puts  his  judgment  on  that  fact,  out 
Parke,  J.  puts  his  judgment  on  broader  grounds. 
He  says  "  final  port  must  mean  the  port  which  is 
final  with  reference  to  the  goods  to  be  taken  on 
board  in  the  United  Kingdom."  But  it  is  particu- 
larly instructive  to  notice  the  argument  of  Sir 
James  Scarlet,  who  was  counsel  for  the  owners.  He 
is  reported  thus :  "  The  owner  could  not  decide 
before  her  arrival  at  Barbados  at  what  place  Bhe 
should  terminate  the  voyage  and  commence  a  new 
adventure,  and  accordingly  the  words  inserted  in 
the  policy  are  4  arrived  at  her  final  port  '—not  her 
'final  port  of  discharge.'  It  could  not  be  con- 
tended that  if  she  had  sailed  from  Liverpool  without 
any  cargo  at  all  she  would  not  have  been  protected 
by  the  policy  to  Barbados.  It  cannot,  therefore, 
be  held  that  the  duration  of  the  protection  in  the 
present  case  is  to  be  measured  by  the  time  the  cargo 
remains  on  board,  for  as  the  policy  is  on  the 
ship  alone  its  construction  cannot  be  altered  by 
the  circumstance  of  her  having,  or  not  having,  a 
cargo." 

That  argument,  unsuccessful  there,  is  really  the 
same  as  the  argument  in  this  case. 

It  seems  to  me  that  the  question  of  what  is  the 
voyage  insured  is  a  question  of  fact.  It  is  to  be 
gathered  from  the  expressions  in  the  policy,  and 
nothing  that  was  done  could  contradict  them.  If 
they  are  so  vague  as  to  be  incapable  of  interpre- 
tation the  policy  is  void.  One  necessity  of 
defining}*  voyage  consists  of  giving  the  beginning 
and  end  of  the  voyage.  If,  therefore,  the  policy 
defines  in  sufficiently  precise  language  the  terminus 
a  quo  and  the  terminus  ad  quern,  nothing  that  was 
done  in  the  actual  voyage  could  affect  the  interpre- 
tation of  the  insured  voyage,  but  where,  as  here, 
there  is  given  a  facultative  terminus  ad  quern  it  is, 
I  think,  legitimate  to  see  what  was  done  in  the 
voyage  of  the  ship  and  to  use  that  knowledge,  not 
perhaps  in  the  strict  sense  to  interpret  the  words 
used,  but  to  decide  what  is  the  application  which 
falls  to  be  given  to  the  words  used  in  the  actual 
circumstances  of  the  case.  Now,  here,  what  do  I 
find  ?  I  find  that  the  ship  admittedly  carried  cargo 
and  that  she  admittedly  discharged  all  that  cargo  in 
France.  I  find  also  that  the  instructions  to  the 
master  as  to  what  ne  was  to  do  after  Havre,  are 
contained  in  a  letter  produced  in  the  following 
terms: 

1  We  have  arranged  for  you  to  bunker  in  Cardiff, 
ler  contract  with  Messrs.  Evans  and  Reid, 
sufficient  to  take  the  steamer  out  to  the  River  Plate 
and  back  to  Dakar,  where  you  will  replenish  as  on 


In  these  circumstances  I  hold  that  the  expression 
"  final  port "  in  this  policy  was  equivalent  to  "  final 
port  of  discharge,"  and  that  the  progress  of  the 
ship  from  Havre  to  Barry  was  not  the  finishing  of 
the  old  voyage,  but  the  preparation  for  the  inception 
of  a  new  voyage.  I  agree  that  the  final  port  might 
have  been  in  the  United  Kingdom,  but  once  dis- 
sociate "  final  port "  from  "  final  port  of  discharge," 
then  there  seems  to  me  no  termini  habile*  to  fix 
what  is  the  final  port  There  need  not  have  been 
finality  at  Barry,  and,  if  that  is  so,  there  is  no  such 
proper  determination  of  the  terminus  ad  quern  as 
will  save  the  policy  from  vitiation  on  the  ground 
of  uncertainty. 

I  am,  therefore,  of  opinion  that  the  appeal  should 
be  allowed  and  that  the  judgment  of  Bailhache,  J. 
be  restored. 

Lord  ATKINSON. — The  facts  have  already  been 
sufficiently  stated.  During  the  argument  of  this 
case  it  was  pressed  upon  your  Lordships  that  the 
underwriters  had,  according  to  their  inveterate 
custom,  been  unwise  enough  to  use  a  printed  form 
of  policy  suitable  for  an  insurance  covering  both 
a  ship  and  her  cargo,  while,  in  fact,  all  that  was 
insured  against  was  the  loss  of  or  injury  to  the  ship. 
That,  no  doubt,  is  so.  But  the  argument  which, 
as  I  understood  it,  was  based  upon  this  fact,  was, 
in  my  view,  fallacious.  It  was,  it  appeared  to  me, 
contended  that,  because  of  this  clumsy  way  of 
doing  business,  the  policy  was  to  be  construed 
as  if  all  the  printed  matter  dealing  with  goods  and 
merchandise  had  been  deleted  from  it.  It  may 
well  be  that  where  a  printed  form  is  used  contain- 
ing words  utterly  inapplicable  to  the  subject 
matter  of  a  contract,  the  contract  should  be  con- 
strued as  if  those  words  were  deleted ;  bnt  that  is 
emphatically  not  this  case.  Here  the  provisions 
as  to  goods  and  merchandise  arc  not  inapplicable 
to  the  contemplated  adventure  of  the  ship.  They 
are,  on  the  contrary,  linked  to  it  and  affect  it. 
The  adventure  is  the  voyage  of  this  steamer  from 
some  port  or  ports,  place  or  places,  on  the  River 
Plate  or  its  tributaries  to  any  port  or  ports,  place 
or  places  in  France  or  the  United  Kingdom  (final 
port).  These  are  the  termini  of  the  voyage.  But 
the  adventure  against  loss  in  which  the  ship  is 
insured  does  not  begin  till  the  goods  and  merchan- 
dise mentioned  in  the  first  paragraph  of  the  policy 
have  been  loaded.    The  words  in  the  second  clause 


touching  this  point  run  as  follows :  "  Beginning 
the  adventure  upon  the  said  goods  and  merchandise 
from  the  loading  thereof  aboard  the  said  ship." 
Those  words  are  in  print,  but  there  follow  five  words, 
the  first  two  in  writing  and  the  following  three  in 
print.  They  run  "as  above  upon  said  ship,  Ac." 
The  etcetera  evidently  refers  to  the  words  in  the 
earlier  paragraph  :  "  Body  tackle,  apparel,  ordnance 
munition,  artillery,  boat  and  other  furniture." 
The  plain  meaning  of  these  words  is  that  the 
adventure  both  as  to  the  goods  and  merchandise 
and  as  to  the  ship  and  her  furniture  is  to  begin 
from  the  loading  of  the  former  on  board  the  ship. 
That  event  fixes  the  beginning  of  the  adventure 
for  both.  In  no  other  way  is  it  fixed.  The  reach 
of  the  policy,  the  loss  it  covers  is  no  doubt,  by  the 
written  words  "  Safe  arrival  of  ship  only,"  restricted 
to  the  loss  or  injury  to  the  ship.  The  printed 
words  referring  to  goods  and  merchandise  cannot, 
of  course,  extend  that  risk ;  but  the  above  words 
"imit  the  adventure  that,  in  my  view,  they  can 


so 


be  looked  at  solely  to  determine  what  the  nature 
of  that  adventure  was.  Having 
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that  effect  in  this  case,  as  I  think  tbcy  have,  then, 
whatever  be  the  inveterate  practice  of  any  com* 
mercial  body,  however  eminent  and  distinguished, 
I  am,  I  think,  not  only  justified,  but  bound,  upon 
this  question  of  law,  the  construction  of  this  policy 
of  assurance,  to  have  regard  to  them.  Though 
the  low  of  the  steamer  and  that  alone,  is  insured 
against,  it  was,  I  think,  clear  that  the  intention 
of  the  parties  was  that  the  vessel  should  start  upon 
her  voyage  and  complete  a  portion  of  it,  at  least,  as 
a  cargo-carrying  ship.  That  this  was  what  the 
parties  contemplated  is  in  addition  clear  from  the 
written  provision  near  the  end  of  the  policy.  "  No 
claim  to  attach  hereto  for  delay,  deterioration  and/or 
loss  of  market."  It  has  been  suggested  that  there 
is  no  provision  in  the  policy  prohibiting  the  sending 
of  this  steamer  from  and  to  the  named  ports  in 
ballast.  No  doubt  there  is  no  provision  prohibiting 
such  an  adventure  in  so  many  words ;  but,  in  my 
view,  there  is  an  implied  provision  prohibiting 
it,  in  this  that  the  adventure  covered  by  the  policy 
is  one  to  begin  with  the  loading  of  goods  and 
merchandise,  not  ballast,  on  board  the  Bteamer. 
The  statement  of  facts  shows  that  the  parties 
carried  out  that  intention.  She  was  loaded  with 
a  very  miscellaneous  cargo.  Part  of  her  cargo, 
consisting  of  the  refrigerated  meat  and  the  maize, 
was  consigned  to  Dakar  for  orders.  On  arriving 
thero  she  was  ordered  to  discharge  t  his  maize ; 
the  horses  she  carried  to  St.  Nazaire,  the  frozen 
meat  and  the  eggs  she  carried  on  to  Havre. 
During  the  argument,  I  could  not  resist  putting 
to  myself,  and  indeed  1  fear  to  counsel,  the  question  : 
If  the  voyage  was  not  intended  to  end  and  did  not 
in  fact]  end,  at  her  final  port  of  discharge,  Havre, 
where  was  it  designed  to  end  T  I  concur  with 
Ba.il h ache,  J.  and,  as  I  understand,  Scrutton,  L.J. 
in  thinking  that  the  so-called  final  port  may, 
owing  to  the  use  of  the  words,  "  and  or,"  be  situate 
either  in  France  or  in  the  United  Kingdom.  I 
assume  for  argument's  sake,  however,  that  the  final 
port  must  be  in  the  United  Kingdom.  There  is 
nothing  in  the  policy  of  assurance  to  fix  the  final 
port.  I  concur  with  Scrutton,  L.J.  in  thinking 
that  if  so,  it  can  only  mean  the  last  port  in  the 
United  Kingdom  which  the  vessel  enters.  Well, 
the  policy  of  insurance,  in  a 
and  partly  written,  provides 
lawful  for  the  said  ship  in  her  voyage  to  proceed  and 
sail  to  and  touch  and  stay  at  any  ports  or  places 
whatsoever  or  wheresoever  and  for  all  purposes." 

There  is,  therefore,  in  my  view  no  escape  from 
the  alternative,  either  the  voyage  covered  by  the 
policy  ended  at  the  final  port  of  discharge  of  the 
cargo,  Havre,  or  it  extended  to  any  voyages 
her  owners  might  send  her  upon  in  the  coasting 
trade  of  the  United  Kingdom,  carrying  carg© 
from  port  to  port  in  England,  Scotland  or  Ireland, 
until  such  time  as  Bhe  should  pay  her  last  visit 
to  one  of  those  ports,  however  numerous  those 
coasting  voyages  might  be,  and  whatever  length  of 
time  she  might  be  engaged  in  making  them.  There 
is  nothing  to  show  that  Barry  was  intended  to  be 
the  last  port  in  the  United  Kingdom  which  she 
would  enter. 

It  appears  to  me  to  bo  impossible  to  give  to 
this  policy  of  assurance  a  construction  so  wide  as  to 
cover  the  risk  attending  such  coasting  trading. 
And  if  that  be  so,  as  I  think  it  is,  then  the  only 
reasonable  construction  the  policy  can,  in  my  view, 
receive  is  that  which  fixes  the  end  of  the  voyage 


ib©  partly  in  print 
That  it  shall  be 


it 


intended  to 


the  vessel's  final  port  of  discharge.  I  think  the 
decision  in  the  case  of  Moore  v.  Taylor  (1A.4E  26) 
is  entirely  consistent  with  this  conclusion.  In 
that  case,  as  in  this,  the  ship  alone  was  insured. 
According  to  the  headnote  the  insurance  was  made 
at  and  from  St.  Vincent,  Barbados,  "  and  all  or  any 
of  the  West  Indian  Islands  to  her  port  or  ports  of 
discharge,  and  loading  in  the  United  Kingdom 
during  her  stay  there  and  thence  back  to  Barbados 
or  all  or  any  of  the  West  Indian  colonies,  until 
the  ship  shall  have  arrived  at  her  final  port." 
The  vessel  arrived  at  Barbados  an  the  2nd  Aug. 
1821 ;  the  whole  of  her  cargo  was,  as  the  jury  found, 
discharged  at  Barbados.  She  then  made  prepara- 
tion to  sail  from  Barbados  on  the  11th  Aug.  on 
another  voyage,  but  was  wrecked  in  a  hurricane 
on  the  night  of  the  10th.  Littledale,  J.  in  giving 
judgment  said :  "  The  only  question  for  us  is  the 
construction  of  the  policy.  Now  the  first  expression 
used  in  it  relatively  to  the  duration  of  the  adventure 
is  '  port  or  ports  of  discharge  and  loading  in  the 
United  Kingdom.'  The  words  '  final  port  do  not 
occur  till  a  later  part  of  the  instrument,  and  they 
must  be  interpreted  by  the  aid  of  the  earlier 
words.  I  am  therefore  of  opinion  that  the  risk 
was  meant  to  end  as  soon  as  the  substantial 
purpose  of  the  voyage,  that  is,  the  delivery  of 
her  cargo,  was  completed.  I  cannot  agree  that 
it  was  to  continue  while  the  empty  ship  was  on  a 
seeking  voyage  for  a  fresh  cargo.  * 

Parke,  J.  said:  "It  was  contended  that  the 
adventure  continued  not  only  till  the  cargo  was 
discharged  but  during  all  the  time  for  which  the 
vessel  should  be  seeking  a  fresh  cargo.  But  it 
seems  to  me  impossible  to  put  so  wide  a  con- 
struction on  the  policy.  '  Final  port '  must 
mean  the  port  which  is  final  with  reference  to 
the  goods  to  bo  taken  on  board  in  the  United 
Kingdom." 

Just  as  it  was  considered  impossible  in  that 
case  to  construe  the  policy  of  insurance  so  as  to 
cover  the  risk  while  the  empty  vessel  was  on  a 
"  seeking  voyage "  for  a  new  cargo,  so  here  it  is 
impossible,  I  think,  to  construe  this  policy  as  cover- 
ing a  voyage  in  ballast  to  Barry  and  the  possible 
coasting  trading  of  the  ship  insured  from  port  to 
port  in  the  United  Kingdom.  I  adopt  the  only 
alternative  left,  as  I  conceive  it,  and  construe 
the  policy  as  intended  to  cover,  and  actually 
covering,  the  risk  attending  a  voyage  terminating 
at  Havre. 

I  think  that  the  decision  of  the  Court  of  Appeal 
was  erroneous  and  should  be  reversed,  that  the 
judgment  of  Bailhache,  J.  was  right  and  should 
be  restored,  and  that  the  appeal  be  allowed  with 


Lord  BuontASTKB. — I  concur.  1  agree  in  the 
conclusion  that,  according  to  the  true  effect  of  this 
policy  of  insurance,  what  was  contemplated  was 
a  voyage  that  was  to  end  with  the  vessel  discharging 
her  cargo,  and  this  conclusion  can,  in  my  opinion, 
be  reached  without  calling  in  aid  the  printed 
portions  of  the  form  which  relate  to  a  loaded 
vessel  It  is  therefore  unnecessary  to  consider  the 
extent  to  which  the  common  structure  of  the  policy 
affects  the  interpretation  of  the  added  words,  and 
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H.  and  C.  Grayson  Looted  v.  Ellen  man  Liners 
Limited,  (a) 

!  COURT  OF  APPEAL  IN  ENQLAND. 


Negligence — Contributory  negligence — Ship  repairing 
—  Inflammable  cargo  —  Red-hot  rivet  —  Fire  — 
Damage  to  ship— Liability  of  ship  repairers. 

A  firm  of  shipowner*,  acting  under  compulsion  of  law, 
ordered  alterations  to  their  ship  to  be  carried  out  by 
ship  repairers,  who  were  the  only  person*  authorised 
by  the  Admiralty  to  effect  such  alterations.  The 
work  woe  carried  on  white  the  ship  xoas  loaded  with 
a  cargo  of  jute.  The  hatches  above  this  cargo  were 
left  open.  Although  the  contractors  were  eon. 
xtantly  handling  hot  rivets  in  such  a  manner  thai 
they  might  easily  fall  into  the  cargo  whilst  these 


open,  and  although  this  danger 
had  been  pointed  out  to  them,  they  undertook  the 
work  and  continued  for  three  days  without 
protest.  A  rivet  then  fell  into  the  hold,  set  fire 
to  the  jute,  and  caused  damage  to  the  cargo 
and  ship. 

In  an  action  by  the  shipowners  it  was  held  that  the  sole 
cause  of  the  damage  was  the  negligent  conduct  of 
the  shipowners  in  failing  to  close  the  hatches,  and 
their  claim  therefore  failed.  This  decision  i«m 
reversed  by  the  Court  of  Appeal. 

Held,  following  the  Court  of  Appeal,  that  the  ship- 
owners were  under  no  duty  to  the  repairers,  and 
were  guilty  of  no  negligence ;  that  the  sole  cause  of 
the  damage  was  the  negligence  of  the  plaintiffs, 
who,  although  purporting  to  be  experts  in  such 
matters,  undertook  the  work  under  dangerous  can- 
ditions  which,  had  they  had  diligence,  they  could 
easily  have  avoided.  7  he  question  of  contributory 
negligence  did  not  arise. 

Radley  v.  London  and  North-Western  Railway 
Company  (35  L.  T.  Rep.  637  ;  1  A  pp.  Cos.  754) 
considered. 

Decision  of  the  Court  of  Appeal  (121  L.  T.  Rep.  608  ; 
(1019)  2  K.  B.  514) 


Appeal  by  the  defendants  from  an  order  of  the 
Court  of  Appeal,  reported  121  L  T.  Rep.  508; 
(1919)  2K.B.  514. 

The  defendants  were  a  firm  of  ship  repairers 
carrying  on  business  at  Liverpool,  and  the  plaintiffs 
were  the  owners  of  the  steamship  City  of  Edinburgh. 
The  question  was  whether  the  defendants  were 
responsible  in  law  for  a  fire  which  broke  out  on 
the  plaintiff's  ship  while  she  was  unloading  cargo 
in  the  Liverpool  docks. 

Early  in  1918,  under  powers  conferred  by  the 
Defence  of  the  Realm  Regulations,  the  Admiralty 
and  the  shipping  controller,  with  the  concurrence 
of  the  Board  of  Trade,  had  decided  that  "  Otter 
mine  defence  gear"  should  be  fitted,  at  the  cost 
of  the  Government,  on  board  vessels  of  the  class 
to  which  the  City  of  Edinburgh  belonged.  In 
accordance  with  the  Government  instructions,  the 
respondents,  through  their  agents,  Messrs.  G. 
Smith  and  Sons,  of  <  .lasgow.  in  May  1918  communi- 
cated with  Messrs.  Vickers  limited,  who  alone  were 
authorised  by  the  Government  to  make  and  supply 

(a)  B#port«d  by  W.  £.  Ban.  Esq.,  Barmt«r-at-L»w. 


the  gear  in  question,  advising  them  of  the  vessel's 
approaching  arrival  on  the  Mereey,  and  asking 
that  she  might  be  kept  in  view  for  equipment  with 
the  gear. 

On  the  10th  June  1918  Messrs.  Vickers  Limited 
gave  an  order  to  the  appellant*  who  did  this  class  of 
work  for  them  in  the  Mersey,  to  proceed  with  the 
installation  of  the  gear  on  board  the  City  of 
Edinburgh.  It  would  have  been  an  offence  on 
the  part  of  the  respondents  to  send  the  ship  to  sea 
without  the  requisite  equipment,  or  to  obstruct 
Messrs.  Vickers  Limited  or  their  contractors  in 
carrying  out  the  orders  of  the  Admiralty  under  the 
regulations. 

The  City  of  Edinburgh  arrived  at  Liverpool  on 
the  17th  June  1918,  laden  with  a  cargo,  part  of 
which  was  to  be  discharged  at  Liverpool,  and  was 
berthed  in  the  Hornby  Dock  and  commenced 


A  week  after  the  arrival  of  the  ship  the  appellants 
commenced  work,  and  on  the  27th  June  the  fire 
occurred  which  gave  rise  to  these  proceedings. 
A  boy  in  the  employment  of  the  appellants,  while 
carrying  a  red  hot  rivet  in  pliers  from  the  forge  to 
the  hatchway,  slipped  or  stumbled  on  the  well 
deck,  and  the  rivet  fell  out  of  the  pliers  over  the 
coamings  of  No.  3  weather  deck  hatchway,  through 
the  'tween  deck  hatchway,  and  down  into  the  lower 
hold  where  jute  was  stored.  A  fire 
broke  out,  and,  spreading  rapidly,  • 
damage  to  ship  and  cargo. 

Prior  to  the  day  of  the  fire  the  chief  officer 
complained  to  Wilson,  the  appellants'  charge  hand, 
about  the  danger  of  wuTving  out  the  work  with 
an  intlammable  cargo  like  jute  on  board.  No 
request,  however,  was  ever  made  by  the  appellants, 
their  servants  or  agents,  either  on  the  day  of  the 
fire  or  before,  that  the  hatchway  in  the  'tween 
deck  space  should  be  covered,  and  no  pre- 
caution was  taken  by  the  appellants  to  provide 
against  the  risk  of  the  red-hot  rivets  coming  into 
contact  with  the  intlammable  cargo  in  No.  3  lower 
hold. 

In  an  action  by  the  owners  of  the  steamer  against 
the  ship  repairers  to  recover  damages  for  the 
negligence  of  the  defendants,  the  defendants  pleaded 
that  the  sole  cause  of  the  tire  was  the  omission  of 
the  plaintiffs  themselves,  who  were  in  charge  of 
the  vessel,  to  cover  the  lower  hold  and  the  cargo 
it  contained. 

Roche  J.  found  that  the  sole  cause  of  damage 
was  the  omission  to  isolate  the  lower  hold  from  the 
'tween  deck,  and  that  the  plaintiffs  were  responsible 
for  not  keeping  closed  the  'tween  deck  hatchway. 
He  therefore  dismissed  the  claim. 

The  Court  of  Appeal,  by  a  majority  (Duke  and 
Atkin  LJJ.,  Bankes  LJ.  dissenting),  reversed  the 
decision  for  the  plaintiffs. 

The  defendants  appealed. 

Rigby  Swift,  K.C.,  Douglas  Hogg,  K.C.,  Great  fs- 
Lord,  K.C.,  and  A.  Stone-Hurst  for  the  appellants. 

Sir  John  Simon,  K.C.,  Langdon,  K.C,  and  Miller, 
K.C  for  the  respondents. 

The  following  cases  were  referred  to  : 

Butter  field  v.  Forrester,  1809,  11  East  60; 
Bridge   v.   Grand  Junction   Railway,  1838, 

3  M.  tc  W.  546 ; 
l>oweU  v.  General  Steam 

1850,  5  E.  *  B.  195; 
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The  Bernina,  6  Asp.  Mar.  Law  Can.  65,  75, 

112,  257  ;  56  L.  T.  Rap.  258;  12  Prob. 
Div.  58,  at  p.  59 ; 
KadUy  v.  London  and  North  Western  Baikoay, 
35  L  T.  Rep.  637  ;  1  App.  Oas.  754. 

At  the  conclusion  of  the  appellant*'  cane  judgment 
was  given  dismissing  the  appeal. 

The  Lord  Chancellor  (Lord  Birkenhead). — 
This  is  an  appeal  by  the  appellants  against  an  order 
of  the  Court  of  Appeal  which  was  delivered  on  the 
Oth  May  1910  reversing  a  judgment  of  Roche,  J. 
on  the  3rd  Feb.  of  the  8am e  year.  The  action  was 
brought  by  the  respondents  to  recover  damages 
from  the  appellants  in  respect  of  alleged  negligence 
oh  their  part  whereby  the  respondents'  steamship 
City  of  Edinburgh  was  set  on  fire  and  sustained 
damage  to  itself  and  its  cargo. 

The  case  for  the  respondents,  the  plaintiffs  in  the 
action,  was  that  on  the  27th  June  1918,  while  the 
steamship  City  of  Edinburgh  was  lying  in  dock  in 
Liverpool  discharging  a  cargo  from  holds  1,  2,  and  3, 
the  appellants,  who  are  ship  repairers,  were  at  the 
same  time  engaged  in  fitting  an  Otter  mine  defence 
gear  in  the  steamship  under  circumstances  of  which 
I  will  say  a  word  in  a  moment,  and  that  they 
discharged  this  work  bo  negligently  that  they 
allowed  a  red  hot  rivet  to  fall  upon  No.  3  hold 
among  certain  bales  of  jute  which  were  stowed 
therein,  thereby  causing  extensive  damage  to  the 
vessel  and  cargo. 

The  facts  of  the  case  are  not  in  serious  controversy. 
At  the  relevant  period  and  under  powers  admittedly 
conferred  by  the  Defence  of  the  Realm  Regulations, 
the  Admiralty  with  the   acquiescence  of  other 
authorities  concerned,  had  issued  orders  under  a 
Defence  of  the  Realm  Regulation  that  what  is 
known  as  the     "  Otter  mine "  or  "  paravane " 
defence  gear  should  .be  fitted  at  the  cost  of  the 
Government,  on  board  vesselta  so  described  as  to 
include  the  City  of  Edinburgh,  and  the  Defence  of 
the  Realm  Regulation  concerned  contained  certain 
punitive  provisions  dealing  with  persons  who  should 
obstruct  the  carrying  out  of  the  work  bo  ordered. 
Pursuant  to  the  directions  which  were  given  and 
having  no  choice  in  the  matter,  the  respondents  gave 
the  necessary  instructions  to  Vickers  Limited  who 
were  the  only  persons  authorised  by  the  Admiralty 
to  supply   the   apparatus   in   question  They 
informed  Vickers  that  the  vessel  was  due  to  arrive 
in  the  Mersey  on  a  certain  date  and  asked  that 
arrangements. should  be  made  to  equip  her  with  the 
apparatus.    On  the  10th  June  1918  an  order  was 
given  by  Vickers  Limited,  to  the  appellants  to 
carry  out  the  installation  on  behalf  of  the  Govern- 
ment.   It  has  been  said  in  the  course  of  the  case  that 
there  was  no  absolute  compulsion  of  law  upon  the 
shipowners  that  they  should  establish,  or  permit 
the  establishment  of,  this  apparatus  on  their  vessels. 
This  is  technically  true,  but  it  is  nevertheless 
necessary  to  observe  that  it  would  have  been 
impossible  for  the  respondents  to  allow  their  ships  to 
go  to  sea  without  the  apparatus  in  question.  They 
were  not  free  agents. 

Under  these  circumstances  the  City  of  Edinburgh 
arrived  at  Liverpool  on  the  7th  June  1018 ;  she 
berthed  in  the  Hornby  Dock  ;  and  on  the  18th  June 
the  respondents  began  to  discharge  the  cargo.  Certain 
conversations  took  place  on  the  20th  June  and  on 
later  days  between  the  chief  office  and  a  Mr.  Sinclair 
who  represented  the  appellants,  and  between  Mr. 
Banks  the  stevedore  who  discharged  the  cargo, 
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and  other  persons  representing  the  appellants  as  to 
the  safety  of  the  operations  contemplated  having 
regard  to  the  fact  that  there  was  a  certain  quantity 
of  jute,  a  highly  inflammable  commodity,  in  No.  3 
lower  hold.  I  will  deal,  so  far  as  seems  necessary, 
with  these  conversations  hereafter. 

On  the  24th  June  the  appellants  commenced  to 
carry  out  the  work.  It  is  not  necessary  to  enter 
into  the  method  employed  in  detail.  It  is  sufficient 
to  say  that  it  required  that  some  seventy  or  eighty 
rivets  should  be  fixed  to  the  under  side  of  the 
weather  deck  above  the  'tween  deck  space  of  No.  3 
hold,  in  order  to  retain  in  position  certain  cleats 
and  other  parts  of  the  gear.  The  methods 
adopted  by  the  .appellant*  were  of  an  ex- 
tremely simple  character.  On  the  weather  deck 
of  the  ship  a  portable  furnace  was  placed 
and  a  rivet  was  heated  in  the  fire,  which  was 
then  carried  in  pliers  by  a  boy  from  the  fire  for  a 
distance  of  about  12  ft  along  the  deck  to  the  hatch- 
way down  which  it  was  required  to  be  lowered. 
The  rivet  was  placed  in  a  bucket  containing  ashes 
which  had  been  placed  on  the  deck.  This  bucket 
was  then  hooked  on  to  a  rope  and  lowered  by  the 
boy  to  the  lower  deck  where  it  was  received  by 
another  boy  who,  in  his  turn,  removing  it  with  pliers 
handed  it  to  a  further  workman  for  the  purpose  of 
putting  it  through  the  rivet  hole  on  the  under  side 
of  the  weather  deck. 

Between  the  24th  June  and  the  27th  June,  whei. 
the  fire  took  place,  the  ship  continued  to  discharge 
rice  from  No.  3  lower  hold  through  a  small  hatch- 
way near  the  after  end  of  the  hold,  and  it  is  true 
of  all  this  period  that  the  operations,  the  general 
nature  of  which  I  have  described,  were  carried  on  in 
close  proximity  to  the  exposed  cargo  of  jute.  Some 
discussion  took  place  at  the  trial  as  to  conversations 
between  the  representatives  of  the  shipowners  on  the 
one  hand  and  the  representatives  of  the  appellants 
on  the  other,  as  to  whether  or  not  the  work  under- 
taken by  the  appellants  could  with  safety  be  carried 
on  having  regard  to  the  exposed  neighbourhood  of 
the  jute.  The  learned  judge  has  arrived  at  certain 
findings  upon  these  points  which  I  do  not  propose  to 
examine  with  any  particularity  because  their 
importance  is  secondary  to  other  issues  that  require 
decision  ;  but  the  evidence,  so  far  as  it  goes,  is  to 
the  effect  that  apprehensions  were  not  entertained 
upon  this  point  by  the  representatives  of  the  appel- 
lants, but  that  some  degree  of  apprehension  was 
entertained  and  was  expressed  by  those  who  repre- 
sented the  shipowners.  On  the  27th  June,  after 
some  sixty-seven  rivets  had  been  fixed  in  position, 
a  boy  in  the  employ  of  the  appellants  was  proceeding 
with  a  red-hot  rivet  towards  the  bucket,  which  was 
on  the  well  deck  near  No.  3  hatchway  when  he 
slipped  and  fell  The  hand,  in  which  he  held  the 
pliers  and  rivet,  struck  the  coamings  of  the 
hatchway.  The  rivet  was  thereupon  projected 
into  the  hatchway  and  fell  on  to  the  jute  setting 
it  on  fire  and  causing  great  damage  to  the  cargo 
and  vessel. 

The  questions  which  arise  for  decision  upon  the 
facts  as  I  have  shortly  stated  them  are:  (1)  Were 
the  appellants  guilty  of  negligence  ?  (2)  Were  the 
respondents  guilty  of  negligence  T  (3)  If  both  parties 
were  guilty  of  negligence  could  the  appellants  in 
the  result  by  the  exercise  of  ordinary  care  and 
diligence  have  avoided  the  mischief  which  happened  ? 

Now,  the  learned  judge — I  agree  upon  this  point 
with  counsel  for  the  appellants — was  on  the  whole, 
though  somewhat  obscurely,  of  opinion  that  the 
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appellants  had  not  been  guilty  of  negligence,  and 
he  reached  (though  he  did  not  plainly  state)  the 
conclusion  that  the  negligence  was  entirely  the 
negligence  of  the  respondent*. 

Like  the  majority  of  the  Court  of  Appeal  I  find 
myself  wholly  unable  to  accept  his  view.  I  think  on 
the  contrary  that  the  appellants  were  guilty  of  very 
grave  negligence,  I  think  that  it  is  impossible  to 
exclude  from  consideration  these  circumstances : 
They  were  ships'  repairers,  they  were  persons  pro- 
fessing competence  and  experience  in  this  particular 
matter  and  they  were  sent  by  those  who  were  officially 
responsible  in  order  to  do  this  very  work  on  this  very 
vessel.  I  do  not  think  that  this  esse,  rightly  con- 
sidered, presents  any  very  formidable  problems  of 
law  ;  still  leas  do  I  think  that  it  presents  any  analogy 
to  those  cases  which  have  been  cited  to  your  Lord- 
ships and  which  raise  in  a  familiar  atmosphere  the 
doctrine  of  contributory  negligence.  No  such  case 
is  put  forward  or  can  be  sustained.  The  appellants, 
as  I  have  said,  brought  their  experience  to  this  task. 
The  task  which  required  their  consideration  was  to 
fit  this  apparatus  in  a  ship  which  contained  and 
which  contained  to  their  knowledge,  large  quantities 
of  exposed  jute.  The  exposure  could  have  been 
guarded  against.  The  appellants  did  not  attempt  to 
guard  against  it.  In  my  judgment,  having  regard 
to  the  methods  which  they  adopted,  the  appellants 
were  guilty  of  negligence  on  each  several  occasion  on 
which,  in  the  neighbourhood  of  that  jute  so  exposed, 
they  proceeded,  by  the  crude  method  I  have 
described,  to  carry  out  the  work  which  they  had  gone 
on  board  this  ship  armed  with  official  authority  to 
discharge. 

In  this  connection  it  is  important  to  point  out 
that  the  appellant**  were  plainly  domini  negotii. 
They  could  have  required  the  respondents  to  close 
the  hatchways.  Failing  obedience  they  could  have 
taken  proceedings  against  them  under  the  Defence 
of  the  Realm  Regulation  for  obstruction.  If  the 
emergency  did  not  present  itself  to  their  eyes  in  so 
peremptory  a  light  they  could  have  postponed  the 
installation  until  the  discharge  was  completed. 
They  did  neither  of  these  things. 

It  is  contended  by  the  appellants  in  the  next 
place  that  the  respondents  were  equally  with  them- 
selves guilty  of  negligence  in  this  matter,  and  Mr. 
Swift  goes  so  far  as  to  say  that  the  very  same  con- 
siderations which  involve  (if  they  be  involved)  the 
appellants  in  the  charge  of  negligence  must  neces- 
sarily impose  the  same  stigma  of  negligence  upon  the 
respondents.  I  am  not  able  for  more  reasons  than  one 
to  accept  this  view.  In  the  first  place  I  hold  the 
opinion  strongly  that  different  standards  were 
imposed  upon  the  two  parties.  Tho  appellants  owed 
a  direct  and  definable  duty  to  the  respondents ; 
the  respondents  owed  no  comparable  duty  to  the 
appd  I  ants.  In  the  second  place  I  attach  importance 
to  the  considerations  already  urged  that  the  respon- 
dents were  in  the  position  of  men  who  necessarily 
brought  their  vessel  there,  in  order  to  have  certain 
changes  made  in  its  equipment  which  the  trained 
intelligence  of  Government  experts  prescribed 
with  compulsory  authority  as  desirable  in  the  public 
interest.  For  the  purpose  of  effecting  those 
additions  to  the  equipment  of  the  vessel  they  took 
on-  board  the  expert  workmen  who  were  designated 
by  authority  for  that  purpose  and  they  indicated 
to  them  certain  contingent  risks,  which  as 
shipmasters  seemed  to  them  to  demand  con- 
sideration. The  experts,  taking  the  view  as  it 
seems  to  me  with  incredible  rashness  that  this  work 
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could  be  carried  oat  in  exactly  the  same  manner, 
and  with  exactly  the  same  precautions,  as  if  the 
vessel  had  been  an  empty  vessel  containing  no 
cargo  at  all,  by  their  conduct  impressed  upon  the 
respondents  with  the  authority  of  experts,  and  in 
the  clearest  manner  possible,  their  own  view  that 
the  work  could  be  carried  on  with  perfect  safety, 
and  with  due  regard  to  all  their  responsibilities,  in 
the  n.aaner  in  which  it  was  in  fact  carried  out 
In  other  words,  tpondentes  peritiam  artit,  they 
made  light  of  the  representations  made  to  them, 
and  reviewing,  as  I  am  entitled  to  do,  the  evidence 
as  a  whole,  I  doubt  whether  Roche,  J.  did  complete 
justice  to  the  cumulative  effect  of  these  representa- 
tions. That  the  appellants,  who,  by  their  conduct, 
had  precluded  themselves  from  contending  that 
the  work  could  not  in  the  judgment  of  the  experts 
be  prudently  carried  on  in  this  way,  should  be  heard 
to  contend  that  the  respondents,  who  were  not 
experts,  who  never  installed  such  apparatus,  and 
who,  er  kypotheai,  had  very  little  experience  of 
the  difficulties,  should  have  closed  this  hold  which 
the  appellants  never  asked  them  to  close,  and  to 
contend  consequentially  that,  failing  to  do  so,  tho 
respondents  were  guilty  of  negligence,  is  a  pro- 
position which  I,  at  least,  am  unable  to  accept.  I 
differ  from  the  view  taken  by  some  of  the  learned 
judges  in  the  Court  of  Appeal  in  this  respect. 
While  I  entertain  no  doubt  at  all  that  the  appellants 
were  guilty  of  negligence,  1  have  formed  the  opinion 
that  the  respondents  were  not  guilty  of  any 
negligence  at  all. 

The  conclusion  which  I  have  clearly  reached, 
that  the  respondents  were  not  guilty  of  negligence, 
makes  it  unnecessary  to  consider  any  question  of 
contributory  negligence.  The  appellants,  in  my 
view,  were  negligent ;  and  the  negligence  which 
is  imputable  to  them  was  the  cause  of  the  damage. 
This  concludes  the  matter. 

I  have  this  to  add.  I  listened  with  great  care  to 
the  judgments,  as  they  were  read,  of  the  Lords 
Justices  in' the  Court  of  Appeal,  and  I  should  have 
been  content  to  state  my  own  conclusion  in  the 
language  used  by  Atkin,  L.J.  in  his  most  admirable 
judgment.  I  assent  particularly  to  the  illustration 
which  he  gives  in  the  latter  part  of  his  judgment  in 
which  he  points  out  that  the  appellants  in  this  esse, 
under  circumstances  in  which  they  received 
remuneration,  brought  upon  the  respondent's  ship 
that  which  was  in  fact  dangerous.  They  seek  then, 
when  certain  consequences  happened  from  the 
negligent  handling  on  their  part  of  that  which  w  as 
dangerous,  to  involve  the  respondents  in  respon- 
sibility equal  to  their  own  for  the  evil  consequences 
which  emerged  by  saying  that  they  had  comparable 
opportunities  to  their  own  of  forming  a  judgment 
as  to  tho  risks  which,  in  their  view,  both  of  them 
were  undertaking. 

I  have,  I  hope,  made  it  plain  that  in  my  view  the 
respondents  had  no  such  opportunities,  They 
indicated  an  apprehension.  It  was  dismissed. 
The  appellants,  by  dismissing  it,  assumed  exclusive 
responsibility.  In  the  discharge  of  that  responsi- 
bility they  were  guilty  of  negligence,  and  they  must 
take  the  consequences. 

1  agree  entirely  with  the  conclusion  which  Atkin, 
L.J.  reached,  and  I  move,  your  Lordships,  that  this 
appeal  be  dismissed  with  costs. 

Lord  Fiklay. — I  am  of  the  same  opinion.  I 
do  not  think  that  the  collision  cases  which  have 
been  referred  to  a  good  deal  are  in  their  details. 
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applicable  to  a  case  like  the  present.  In  collision 
oases  the  question  arises  very  frequently  whether, 
although  the  defendant  has  been  guilty  of  negligence 
the  plaintiff,  by  the  exercise  of  reasonable  care, 


might  have  prevented  the  consequences  of  that 
That  is  not  the  question  that  really 
arises  here.   This  is  a  case  of  work  being  done 


negligence. 


upon  a  ship  of  the  plaintiffs  which  went  on  for  a 
week  or  more,  and  the  way  it  is  put  is  this :  "  You, 
the  plaintiff  had  property  in  your  charge  with 
regard  to  which  you  were  in  the  position  of  owner 
for  present  purposes,  and  you  were  guilty  of  such 
a  want  of  care  of  that  property  as  to  disable  you 
from  recovering  from  me,  the  defendant,  on  account 
of  my  alleged  negligence."  Messrs.  Grayson  are 
in  the  position  of  experts ;  they  came  to  this  ship 
for  the  purpose  of  doing  this  particular  work.  As 
has  been  pointed  out  in  the  judgments  below,  the 
doing  of  that  work  involved  the  use  of  fire  and  red- 
hot  rivets.  That  fire  and  red-hot  rivets  occasion 
some  risk  of  fire  to  an  inflammable  cargo  is,  of 
course,  obvious :  but  it  was  for  the  experts  in  work 
of  this  kind  to  satisfy  themselves  that  the  work 
could  bo  carried  on  with  reasonable  safety,  taking 
precautions  such  as  the  course  of  the  work  admitted 
of.  It  appears  to  me  that  it  was  for  Messrs. 
Grayson  to  require  that  the  necessary  precautions 
should  be  taken.  I  am  not  satisfied  that  putting 
on  the  hatches  was  the  only  way  in  which  the 
work  might  have  been  rendered  safe.  If  the  work 
was  really  dangerous,  if  no  precautions  could  be 
taken  sufficient  to  make  it  reasonably  safe,  then 
I  think  Messrs.  Grayson,  as  experts,  ought  to  have 
said  to  the  shipowners,  "  We  really  cannot,  under 
existing  conditions,  go  on  with  this  work.  If  we 
do,  it  must  be  at  your  risk  and  you  will  take  the 
risk  of  fire."  They  did  nothing  of  that  kind; 
they  went  on  with  the  work  ;  and  it  appears  to  me 
that  if  the  only  way  of  doing  the  work  safely  was 
to  have  the  hatch  closed,  Messrs.  Grayson  ought 
to  have  insisted  upon  the  closing  of  that  hatch 
and  have  said,  if  the  owners  would  not  close  it, 
44  We  really  cannot  go  on.  If  we  do  go  on  we 
inform  the  shipowners  that  we  go  on  at  their  risk." 

I  quito  agree  with  what  the  Lord  Chancellor  has 
said  as  to  the  judgment  delivered  by  Atkin,  LJ. 
That  judgment  seems  to  me  to  state  the  problem 
correctly  and  deals  with  the  case  to  my  mind,  on, 
the  true  lines. 

Lord  Sumnkr. — I  concur.  I  think  the  appeal 
should  be  dismissed,  as  no  new  question  of  law 
arisen  in  this  case,  and  upon  the  facte  I  think  the 
conclusion  arrived  at  by  the  majority  of  the  Court 
of  Appeal  was  right. 

Lord  Pajlmoob. — I  concur.    I  think  the  first 
to  be  ascertained  is  whether  there  was 


any  negligence  on  the  part  of  the 
arc  tho  appellants,  and  if  there  was 
what  was  its  nature  and  character  T 

Now,  the  learned  trial  judge  found  that  i 
in  his  opinion,  no  negligenco  upon  the  part  of  the 
defendants  in  the  method  cf  carrying  out  what 
must  have  been  this  dangerous  work  in  connection 
with  riveting  on  the  cleats  which  were  required. 
I  am  bound  to  admit  that  I  cannot  agree  with  that 
finding,  and  I  think  that  the  test  Dud  down  by 
Atkin,  L.J.  must  be  accepted,  namely,  that  the 
defendants,  as  regards  their  methods,  "  were  bound 
to  exercise  care,  not  generally,  but  in  relation 
to  the  conditions  they  found.  .  .  .  They  did 
find  a  ship  in  process  of  discharge  containing  an 
inflammable  cargo  exposed  to\  view.  They  should 
have  adopted  precautions  commensurate  with  the 
danger."  I  entirely  agree  with  what  Atkin,  LJ. 
says,  that  their  negligence  was  of  a  very  gross 
character  in  the  method  of  carrying  out  the  work  ; 
in  fact,  as  ho  says,  you  "  might  apply  a  vitupera- 
tive epithet  to  it." 

The  next  question,  then,  which  has  to  be  dealt 
with  is  whether  there  was  what  is  called  con- 
tributory negligence  on  the  part  of  the  plaintiffs, 
and  I  only  wish  to  refer  to  that  for  this  reason : 
I  do  not  think  that  the  question  of  contributory 
negligence  depends  upon  any  breach  of  duty  as 
between  the  plaintiff  and  a  negligent  defendant ; 
it  depends  entirely  on  the  question  whether  the 
plaintiff  could  reasonably  have  avoided  the  con- 
sequences of  the  defendant's  negligence,  and  there, 
again,  I  agree— it  is  a  question  of  fact — with  the 
conclusion' which  Atkin,  L.J.  has  drawn.  And  I 
must  say  I  also  agree  with  Atkin,  LJ.  upon  the 
third  point  on  which  he  bases  his  decision  and 
judgment  in  this  case.  He  finds  that,  in  his  view, 
even  if  there  had  been  negligence,  which  might  have 
been  contributory  on  the  part  of  the  plaintiffs,  yet 
the  defendants  could,  in  the  result,  by  the  exercise 
of  ordinary  care  and  diligence,  have  avoided  the 
mischief  which  happened.  Then  the  plaintiff's 
negligence  would  not  excuse  the  defendants.  That 
is,  of  course,  the  principle  laid  down  in  the  case  of 
Radley  v.  London  and  North- Western  Railway 
Company  (35  L.  T.  Rep.  637 ;  1  App.  Gas.  754), 
but  I  think  it  applies  here.  Therefore,  1  agree 
entirely  with  the  judgment  of  Atkin,  L.J.  in  the 
Court  of  Appeal. 


Lord  Wrknbuky.—  I 
and  should  be  dismissed. 


that  this  appeal  fails. 


Solicitors :  for  the  appellants,  FincK,  Jenking*, 
I  and  7  ru,  for  Wdghtman,  Pedder,  and  Co.,  Liverpool ; 
for  the  respondents,  HiU,  Dickinson,  and  Co^ 
Liverpool. 
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